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Abstract

The regulation of lobbying activities nowadays represents an internationally recog-
nized standard of good governance. Such measures usually consist of mandatory
public registers of lobbyists, meant to increase scrutiny and account-holding over
the activities of lobbyists in the political and policy arena. In parallel to public regu-
lation, industry-led initiatives have proliferated in recent years, in the form of private
codes of conduct sponsored by professional lobbyists’ associations. However, exist-
ing research on lobbying regulation has largely ignored these developments. The
article addresses this research gap. It proposes that codes of conduct developed by
practitioners’ associations should be assessed through a professional ethics frame-
work and tests this approach in a case study of the European Union (EU). Findings
shows that, although the relationship between professionals and the beneficiaries of
their services is central to the ethics of any profession, the codes of conduct devel-
oped by the EU associations neglect lobbyists’ obligations towards those whose
interests they represent. Having been created in response to the threat of public regu-
lation, these private codes sought to reassure the EU institutions of lobbyists’ integ-
rity, leading to a narrow interpretation of ‘ethical’ lobbying as not exercising a cor-
rupting influence over public officials or the public decision-making process.

Keywords Lobbying ethics - Lobby regulation - Professional ethics - European
Union - Code of conduct

< Andreea Nistase
a.nastase @maastrichtuniversity.nl

! Faculty of Arts and Social Sciences, Maastricht University, P.O. Box 616, 6200 MD Maastricht,

The Netherlands


http://orcid.org/0000-0002-9252-3022
http://crossmark.crossref.org/dialog/?doi=10.1057/s41309-020-00107-8&domain=pdf

496 A. Nastase

Introduction

The regulation of lobbying activities represents nowadays an internationally rec-
ognized standard of good governance (see e.g. OECD 2013, CoE 2016). Such
measures usually take the form of public registers of lobbyists, often supple-
mented by codes of conduct (Chari et al. 2010, OECD 2014) and are meant to
increase public scrutiny and account-holding over the activities of lobbyists in the
political and policy arena. According to a recent review (Crepaz 2017), 16 politi-
cal systems throughout the world now have such measures in place. The majority
have been introduced after 2000 and are in European countries. The governments’
appetite for regulating lobbying has been paralleled by a sustained development
of professional lobbyists’ associations. In the European Union (EU), for instance,
such organizations exist in 13 member states, while in an additional 6 countries
lobby practitioners are part of broader public relations (PR) associations (see
Bitonti and Harris 2017).

Existing research on lobbying regulation—whether single case studies (e.g.,
Murphy et al. 2011; Thomas and LaPira 2017; Crepaz 2016) or comparative work
(Chari et al. 2007, 2010; Holman and Luneburg 2012; Crepaz 2017)—has largely
focused on the analysis of public regimes. Self-regulation initiatives (and the role
of professional associations more generally) remain a largely unexplored subject,
despite the widespread development of such structures. Where they are analysed,
it is by comparison to the public regulation of lobbying activities and found to
be either of limited usefulness (OECD 2012) or downright inadequate (e.g.,
McGrath 2009, 2011; Dinan and Miller 2012).

The article addresses this research gap by systematically exploring the role of
professional associations in codifying standards of ethical behaviour for lobby-
ists. Specifically, the research questions are as follows: how do lobby practition-
ers themselves define ethics in lobbying? Furthermore, what factors influence the
practitioner-led formulation (and subsequent evolution) of such ethical standards?
These research questions are pursued primarily through the analysis of codes of
conduct adopted by professional associations. Members of occupational groups
have traditionally spelled out their collective understanding of ideal conduct
through such documents (Frankel 1989; Gorman 2014); hence they are relevant
in view of the research inquiry pursued here. In fact, the establishment, promo-
tion and policing of ethical standards represent one of the defining functions of
professional associations in any field (Gorman 2014; Adams 2017), and indeed
a feature that is shared by professional lobbyists’ associations, or PR associa-
tions which include lobbyists (OECD 2012). Questions of ethics are also signifi-
cant given the pervasive negative public perceptions that surround lobbying, at
times to such an extent that practitioners (particularly in Europe) avoid describing
themselves by this term for fear of its undesirable connotations (McGrath 2005,
pp- 127-128). To be clear, lobbying is understood as activities undertaken with
the objective of influencing decisions made by public authorities (Hardacre 2011,
p. 3), while a lobbyist represents an individual who performs such activities as
part of their employment, on behalf of a specific actor or a collective interest.
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The central contribution of this article is that it proposes and tests a new analyti-
cal standpoint for exploring questions of ethics in lobbying, namely the lens of pro-
fessional ethics. The behavioural standards of lobbyists are often analysed in light
of the democratic legitimacy of (pluralist) political systems (see e.g. Keffer and Hill
1997; Ostas 2007; Ron and Singer 2019), an approach that implies we care about
their conduct because of their (potentially negative) influence on public policies and
decisions. While these are legitimate concerns, and certainly the reason why govern-
ments seek to regulate lobbying, it is not clear that they do (or should) also take cen-
tre-stage in self-regulation efforts. I argue that professional ethics represents a more
appropriate analytical vantage point in this latter case. It has the advantage of illumi-
nating the ethical problems and obligations which arise from lobbyists’ relationships
with a wider range of stakeholders, and constitutes a general standard against which
self-regulatory codes can be assessed on their own merits rather than by comparison
to public regulation. A professional ethics perspective is justified since—as it will
be later demonstrated—the work done by lobbyists has the characteristics of profes-
sional work, even though their status as a (fully-fledged) profession is contested.

The professional ethics perspective is applied to the analysis of the codes of con-
duct produced by the Society of European Affairs Professionals (SEAP) and the
European Public Affairs Consultancies Association (EPACA), which are the two
principal bodies representing lobbyists active at the European Union (EU) level.
They are also among the most long-lived professional associations for lobbyists in
Europe, in operation since 1997 (SEAP) and 2005 (EPACA).! While SEAP is open
to individual practitioners, EPACA’s membership is corporate and exclusive to pub-
lic affairs consultancies active in Brussels. In both cases disciplinary procedures and
specialized review bodies are attached to the codes of conduct. Also, both bodies
claim to speak on behalf of a ‘profession’: SEAP defines itself as ‘the authoritative
representative of the interests of the profession to the EU institutions’ (SEAP 2019,
emphasis added), while EPACA works to ensure ‘that policy-makers engage in dia-
logue with the profession’ (EPACA 2019, emphasis added). More generally, various
studies (e.g., Kliiver and Saurruger 2013, Biittner et al. 2015; Lahusen 2018) attest
to an increasing necessity to employ specialized knowledge and skills for perform-
ing lobbying activities in Brussels. These elements of occupational specialization
and self-organization make the EU an appropriate case study because they represent
markers for a trend of professionalization in lobbying, which is not as advanced in
other European countries (see Bitonti and Harris 2017), but which makes the analy-
sis of lobby ethics from a professionalism perspective particularly applicable here.

The EU also has a public regulation instrument—the Transparency Regis-
ter (TR)—which is jointly managed by the European Commission (EC) and the
European Parliament (EP) through a small operational team—the Joint Transpar-
ency Register Secretariat (JTRS)—comprising staff from both institutions. The
TR is a publicly accessible database where actors voluntarily register and thereby

! By comparison, most organizations that are part of the Public Affairs Community of Europe (PACE),
a platform open to lobbyists’ associations in Europe, with members in 16 European countries (PACE
2018), were established after 2010.
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disclose information regarding their EU lobbying, such as policy interests, lobbying
expenses, participation in EU consultative structures, and employees responsible for
public affairs. It also includes a code of conduct outlining the behaviour expected of
them when engaging with EC and EP officials. Launched in 2011, the TR succeeds
lobby registers that have previously been run separately by the two institutions (since
1996 in the EP’s case and 2008 for the EC). This means that lobby self-regulation—
in the form of codes of conduct sponsored by professional associations—has long
co-existed with public lobby registers, putting the EU in a small group of jurisdic-
tions that feature both types of instruments (along with e.g., Austria, UK, Ireland,
US). This represents a situation that might in the future become more commonplace,
given the rising popularity of both public and private forms of lobby regulation (as
outlined above). However, it also highlights certain limits to the analysis. The EU
is not a typical case, neither in the way it regulates lobbying (most governments
prefer a legally binding solution, see Chari et al. 2010), nor in having both public
and private forms of regulation (many countries still have either one or the other,
see Grosek and Claros 2016). The value of studying it is therefore not necessarily in
offering generalizable findings, but in suggesting viable new hypotheses for future
research. These will be elaborated in the “Conclusion”.

The article contributes to a broader debate concerning the professionalization of
lobbying. Although lobbyists are often referred to as ‘professionals’ (see e.g. arti-
cles in the special issue ‘Learning to Lobby’, March 2015, in this journal), there
are also sceptical voices (McGrath 2005, Bitonti et al. 2017) who question whether
lobbying indeed deserves this label. By exploring how professional associations of
lobbyists went about defining and perfecting the behavioural standards which apply
to their members, this article explores lobby ethics as an element in a broader pro-
cess of professionalization of lobbying. Most existing studies dealing with lobby
ethics (e.g., Hamilton and Hoch 1997; Woodstock Theological Centre 2002; Ostas
2007; Holyoke 2017) are broadly limited to the US context and—crucially—do not
approach the subject from the standpoint of professionalism.

The research presented here also adds to the literature dealing with EU lobby
regulation, which focuses almost exclusively on the TR and its predecessors (e.g.,
Obradovic 2009; Chari and O’Donovan 2011; Greenwood 2011; Kanol 2012; Hol-
man and Luneburg 2012; Greenwood and Dreger 2013; Smismans 2014), and on
lobbyists’ attitudes and responses to these instruments (Bunea 2018a, b, Néstase and
Muurmans 2018, Bunea and Gross 2019). Only a few authors have analysed tangen-
tially the role of professional lobbyists’ associations in the development of the first
public regulatory initiatives in the 1990s (McLaughlin and Greenwood 1995, Green-
wood 1998, Chabanet 2006). Exceptionally, Antonucci and Scocchi (2018) give a
more up-to-date account, but they too look at lobbyists’ private codes of conduct
as only one component in a more complex EU lobby regulation regime that also
includes the TR and soft guidelines issued by the European Ombudsman.

In terms of methodology, the article draws on a combination of documentary
analysis (official documents, websites, press releases, etc., produced by SEAP and
EPACA, as well as the EU institutions) and expert interviews. Interviews were
carried out with EPACA and SEAP board members—five interviews for the first
and four for the latter. Although these numbers are not reflective of full size of the
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boards, which are significantly larger for both associations, all interviewees (with
one exception) had extensive experience in their positions, having been board mem-
bers for 3 years or more. Furthermore, two EU officials from the JTRS were inter-
viewed—one based in the EC and the other in the EP—who similarly had a long-
standing involvement with the Transparency Register (over 5 years in both cases).
The interviews are anonymized and will be referred to below by using numbers. I
also draw on secondary sources and media coverage where available.

The article is structured as follows. Drawing on sociological and economic per-
spectives, the first section therefore explores the contested concept of ‘profession’ to
determine whether—and in what way—Ilobbying could be considered a profession.
The second section deals with professional ethics and discusses the ethical chal-
lenges that are specific to professional practice. This is followed by an analysis of
the EPACA and SEAP codes of conduct. The last section examines the context in
which the EU association codes were developed and shows that the threat and even-
tual emergence of public regulation (in the form of public lobby registers) has been
key in shaping their content. “Conclusion” will follow.

A lobbying profession?

Is lobbying a profession? Answering this question is not straightforward, not in the
least because what exactly constitutes a profession is a matter of academic dispute.
Early conceptualization efforts focused on identifying attributes that might distin-
guish a ‘profession’ from a mere ‘occupation’. Such attributes included, for instance:
a body of specialized intellectual knowledge and skills, usually acquired through
dedicated (long-term, graduate-level) training; fiduciary relations with clients, in
whose service the professional expertise is deployed; a service orientation (i.e., the
work performed by professionals contributes to the realization of a public service,
such as justice, education, or health, that benefits society at large); the autonomy to
self-regulate and, finally, specific standards of ethical behaviour, often expressed in
formal codes of conduct (Greenwood 1957; Goode 1957; Hickson and Thomas 1969
among others). However, researchers following this ‘list” approach ultimately proved
unable to find occupational characteristics that were truly unique to professions
(Suddaby and Muzio 2015, pp. 26-27). An alternative strategy therefore emerged—
espoused in particular by sociologists (e.g. Larson 1977; Friedson 1986; Murphy
1988)—whereby professionalism was studied as a specific form of labour organiza-
tion. From this perspective, a profession is defined not by a series of specific traits
but by its ability to create a monopoly over the performance of certain economic
activities, which become reserved for its members and closed to outsiders. Barriers
to entry in the profession take the form of licencing, certification, or credentialing,
and they are guarded by powerful professional associations, which also define spe-
cific standards of conduct and practice for the profession, socialize new members,
and penalize deviant behaviour (Millerson 1964; Spillman 2012; Gorman 2014).
When judged from either of these two perspectives, lobbying falls short of being
a profession. On the one hand, it lacks a number of features which are defining for
professions, as McGrath’s (2005) analysis shows: there is no formal specialized
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education for lobbyists (although a growing demand for it exists), no uniform stand-
ards for regulating lobbying activities, no clear collective identity among practi-
tioners, and not even agreement on terminology, with various terms such as ‘gov-
ernment relations’, ‘political PR’, and ‘public affairs’ used as quasi-synonyms for
lobbying. On the other hand, the right to practice is not restricted; one does not have
to pass special examinations or acquire certification to work as a lobbyist. Likewise,
professional associations are generally weak actors. Although—as shown above—
they do have a role to play in defining behavioural standards. The inability to secure
an occupational monopoly for their constituency makes them unattractive for many
practitioners, who choose to remain outside such organizations.

Clearly, the organizational accoutrements usually associated with the professions
are missing (or not fully developed). However, in light of the inquiry pursued here,
the key question to answer is whether the actual work done by lobbyists has the
characteristics of professional work. If so, the ethics of lobbyists can be assessed
from a professional ethics standpoint, since what matters in this regard is less how
professionals are organized and more how their activities affect others. Econo-
mists—particularly those who take a public interest approach—have paid systematic
attention to the nature of professional services (although their interest in doing so
was less to offer definitions and more to critique regulatory arrangements applying
to the professions). Two core characteristics of professional services are highlighted
in this literature: on the one hand, they are highly specialised and, on the other hand,
they have externalities, i.e. they impact others beyond the professionals’ own clients
(Begun 1986; Matthews 1991; Stephen 2006; Paterson et al. 2007, pp. 16-18; see
also reviews by Garoupa 2011; Maks and Philipsen 2005).

On the one hand, the highly specialized nature of professional work creates infor-
mational asymmetries between professionals and their clients, leaving the latter
unable to judge the quality of the services they receive, as they lack the necessary
knowledge or skills. The problem is compounded by the fact that sometimes it may
be objectively difficult to assess whether certain outcomes are caused by the profes-
sional’s intervention, or by other independent factors. For example, a litigant may
be successful due to their attorney’s efforts, but also because of their opponent’s
poor performance, or a favourably minded judge, or simply luck. Stephen (2006)
makes this point by arguing that professional services represent ‘credence goods’,
i.e., goods characterized by the consumers’ inability to ascertain their quality both
before and after consumption. On the other hand, externalities are generally—but
not always—connected to the professions’ contribution to the delivery of certain
conditions that benefit society at large. For instance, when lawyers represent their
clients in court, they also contribute to the delivery of justice, in the same way that
doctors, by treating their patients, help to increase the general health of a given com-
munity. As Paterson et al. (2007, p. 16) show, the justice and health-care systems (to
use the examples above) are essential features in the infrastructure of society, and
therefore the collective work of professionals who occupy these systems represents
to some extent a public good.

Is lobbying characterized by informational asymmetries and externalities? The
externalities question is perhaps easier to answer positively. After all, the entire
point of lobbying is to shape public decisions, which will affect others beyond those
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whose narrow interests are promoted by lobbyists. In terms of informational asym-
metries, the services offered by lobbyists are sufficiently specialized to assume that
clients would have difficulty in assessing their appropriateness and effectiveness
(‘client’ is used as an all-purpose term to designate the intended—generally pay-
ing—beneficiaries of lobbying services, whether these be actual contractual clients
in the case of commercial lobbyists, or employers in the case of in-house lobbyists).
Although there is some controversy over what activities might justly be classified
as lobbying, it is generally understood that hired lobbyists (a) represent and advo-
cate for their clients’ interests in the policy-making process and (b) provide strategic
advice as to how emerging policy issues might affect their clients, what advocacy
objectives would be appropriate, and how those should be best pursued (Stephen-
son and Jackson 2010, pp. 5-6, Kersh 2000, pp. 239-240). All this requires specific
expertise in dealing with legislative and administrative decision-making processes,
personal contacts and relationships with policymakers, and an ability to deploy
arguments and circulate information for maximum persuasion. Furthermore, lobby
success is difficult to define and judge, as many other factors aside from individual
lobbyists’ efforts can affect public decision-making outcomes (see e.g. Diir 2008).
Importantly, a number of authors have confirmed that lobbyists’ engagement with
their clients bears the characteristics of a principal-agent relationship, with infor-
mational asymmetries in favour of the agent (Kersh 2000; Stephenson and Jackson
2010; Lowery and Marchetti 2012; Schiff et al. 2015; Holyoke 2017; Whitesell et al.
2018). These findings pertain to the US, but one can imagine that the situation is
not so different in the EU, as these two political systems are similarly complex and
attract lobbyist populations of comparable sizes to their respective capitals (Dinan
and Wesselius 2010).

Ethics for lobbyists

If lobbying work has the characteristics of professional work—as demonstrated
above—then it can also be normatively assessed from a professional ethics stand-
point. Professional ethics represents a form of applied or practical ethics which deals
with the moral problems that arise from the practice of a profession (Gunz et al.
2015, p. 117). As such, it concerns the ways in which the work done by profes-
sionals affects others, with parameters usually dictated by the relationships that the
individual practitioner has with their clients, the public, and other members of the
profession (see Jamal and Bowie 1995; Gaumnitz and Lere 2002; Airaksinen 2012).

The core ethical challenge for professionals is that the vast informational asym-
metries which are inherent in their work put clients in a vulnerable position. As
Easterbrook and Fischel (1993) show, when one party hires another’s expertise and
knowledge, it is impossible to draw up detailed contracts due to unusually high costs
of specification and monitoring. This means that the contracted parties (i.e., the pro-
fessionals) cannot be controlled, so they need to be trusted. The traditional solution
to this dilemma has been to specify a fiduciary obligation of professionals towards
their clients, which binds the former to loyally pursue the latter’s best interests (duty
of loyalty) and to do so with due diligence (duty of care). The fiduciary duty can,
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however, be constrained by ethical obligations that stem from professionals’ rela-
tionships with other stakeholders—oftentimes others (i.e., specific groups/ individu-
als, or society in general) who are affected by the externalities problem discussed in
the previous section.” Such constraints are manifest in various ways. For instance,
lawyers—who are sometimes compared to lobbyists (see Dovi and McCain 2017)—
have a role as ‘officers of the court’, which makes them responsible for the fair
administration of justice and puts limits on what can be done in the service of clients
(see e.g. Wasserstrom 1975). Professional codes also regularly specify obligations
that individual members of a profession have towards each other—what Jamal and
Bowie (1995) term as ‘obligations of professional courtesy’. Some of these, such as
limitations on the advertisement of professional services, could clash with interests
of (potential) clients by limiting competition and keeping fees excessively high. How
to solve these sometimes-clashing obligations towards various stakeholder groups is
certainly a matter of intense debate, but one which goes beyond the purposes of this
article. It does, however, bear notice that the obligations towards clients generally
take centre stage in discussions on professional ethics (Koehn 1994, esp. chapter 2,
Meyers 2015, pp. 28-29).

Thinking about a professional ethics for lobbyists therefore requires to first con-
sider the relevant stakeholders who are affected by their work, specifically the clients
(i.e., the beneficiaries of lobby services), the public officials (i.e., the lobby targets),
and other lobbyists (with whom they might compete or cooperate). A debate exists
as to whether lobbyists also have responsibilities towards a fourth stakeholder—the
general public. The first of the Woodstock Principles for the Ethical Conduct of Lob-
bying states that ‘the pursuit of lobbying must take into account the common good,
not merely a particular client’s interests narrowly considered’” (Woodstock Theologi-
cal Centre 2002, p. 84). Ostas (2007) agrees that lobbyists have an ethical obligation
to seek ‘the creation of reasonably balanced and just laws’ (p. 55), but concedes that
in an adversarial system, where access to decision-makers is open and equal to all
stakeholders, this can be achieved by lobbyists seeking only private gain. Following
Susman (2009), I take the position that it is for public office holders—not lobby-
ists—to determine what the ‘common good’ is, or how it might best be served. In
other words, to the extent that lobbyists have obligations to the general public, these
pertain only to abiding by and protecting the procedural legitimacy of the political
process whereby public decisions are reached. However, there is no distinct ethical
obligation regarding the content of those decisions.

Based on these observations, I distinguish between two roles for lobbyists—
firstly, the role of interest representative (which covers their relationship with cli-
ents) and secondly, the role of participant in the policy process (pertaining to the
relationship with public decision-makers, with other lobbyists/ advocates, and with
the general citizenry). While I do not prescribe the ethical obligations that might

2 This is not restricted to parties affected by externalities—it may also concern third parties with which
the professional is contractually engaged, such as insurance and pharmaceutical companies in the case
of doctors (Latham 2001). The ethical implication is still the same, i.e., that such contractual obligations
may clash with professionals’ duties towards their clients.
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apply to these various roles—this would go beyond the aims of the article—it is
useful to understand the kind of ethical challenges each presents, and which a pro-
fessional code of conduct might be expected to address. Thus, for the interest rep-
resentative role, problems can arise that are typical of principal-agent situations.
For instance, lobbyists may not represent their clients’ interests vigorously or ade-
quately; they may offer services that are more costly and/or more extensive than nec-
essary; they may claim responsibility where favourable decisional outcomes occur
independently of their efforts; they may work simultaneously for clients with oppos-
ing interests (for a comprehensive account see Lowery and Marchetti 2012). On the
other hand, as participants in the policy process, lobbyists can have a highly cor-
ruptive impact on public decision-making, for instance by disseminating inaccurate
or deceitful information, by misrepresenting the interests they speak for, through
smear campaigns targeting their opponents, or by exercising undue influence over
public office holders through e.g. gifts or hospitality offers (see e.g. Johnson 2006,
pp. 18-48). It is this second type of problems that accounts for much of the public
negative perceptions of lobbying, as well efforts to regulate it.

As this brief review demonstrates, a professional ethics angle does not necessar-
ily illuminate new ethical concerns in lobbying. Rather, its advantage is that it pulls
together existing issues which are usually analysed in separation and from differ-
ent perspectives. Thus, lobbyists’ corrosive influence on the political process is not
just a question of democratic legitimacy, in the same way as their short-changing of
clients is not just a question of agency and delegation. A professional ethics angle
shows that they are also, both of them, ethics problems that characterize lobbying
as a professional undertaking. Furthermore, this perspective also gives us a distinct
standard to assess self-regulation efforts by those who explicitly claim to represent
the lobbying profession. The codes elaborated by professional associations can
therefore be judged on their own merits rather than as (inevitably inferior) substi-
tutes for public regulation.

Standards of conduct in EU lobbying

Building on the framework presented above, this section analyses the ethical stand-
ards that apply to EU lobbyists, as they are outlined in the codes of conduct devel-
oped by EPACA and SEAP. One peculiarity of the EU context is that both these
documents, as well as the code of conduct attached to the TR (the public regulation
instrument), are all very similar in terms of content. Therefore, in Table 1 below,
where the analysis is succinctly presented, I work with a common list of provisions
and use separate columns to mark whether they are featured in one, two or all three
codes (‘X’ marks that a provision is present in the code, ‘—’ marks its absence). For
each provision I also note (using the ‘\/ > mark) whether it applies to lobbyists’ role
as interest representatives, or to their role as participants in the policy process, or
both.

One commonality across all three codes is that they are very short documents, of
approximately one page, with content usually specified in general terms. Many pro-
visions are common and the differences that do exist are not substantial, but rather
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a matter of nuance. All codes focus more on the lobbyists’ role as participants in
the political process, as opposed to their role as interest representatives. If this is
perhaps to be expected for the TR code—which, after all, is meant to regulate spe-
cifically exchanges between lobbyists and EU officials—it is a surprising finding for
association codes because, as explained above, they might be expected to include a
broader range of issues that have ethical relevance for lobbyists. Nonetheless, the
only theme in these codes that pertains clearly (but not exclusively) to the relation-
ship with clients is conflicts of interests. However, the wording in the relevant provi-
sions is so general that they fail to transmit what a conflict of interests actually is,
when it might arise, and what redress measures exist. In other instances, clients are
mentioned only in relation to specific obligations lobbyists themselves have towards
EU institutions, such as the provision of clear and accurate information on the inter-
ests represented, or—in case of the EPACA code—the requirement to sign up their
clients to the TR, and not take on those who refuse to abide by the EU transparency
regime. While both association codes mention the issue of confidential information,
it is only EPACA that explicitly links it to client obligations (hedged however within
the limits of what EU regulations permit).

Even a cursory comparison with codes of other associations for lobbyists high-
lights the one-sided nature of the documents elaborated by the EU counterparts.
For example, the code of the Association of Government Relations Professionals
(AGRP), which has been until relatively recently® the preeminent national organi-
zation representing professional lobbyists in the US, clearly instructs practitioners
to ‘exercise loyalty to the client’s or employer’s interests’, to advance those ‘vigor-
ously and diligently’ and, whenever possible, to ‘give the client the opportunity to
choose between various options and strategies’ (AGRP n.d.). Lobbyists are directed
to avoid working for two different clients who have conflicting positions on the same
issue, inform clients if they are paid by a third party to work on the same or a related
issue, or if the work undertaken for a third party on a different issue is likely to
adversely affect them. Confidential client information should not be disclosed with-
out the client’s prior consent and cannot be used against their interests, or for any
other purpose outside the terms of engagement. Fees should be fully transparent,
reasonable, and limited to work undertaken on behalf of the client. Similar but less
extensive provisions are present in the codes of the Public Relations Institute of Ire-
land, the Austrian Public Affairs Association, the German Association of Political
Consultants and the Dutch Professional Association for Public Affairs. To be clear,
the argument is not that these codes should be emulated in the EU. They are not
meant as best practice examples, but rather as a sample—to some extent randomly
constructed*—which illustrates that the ethical obligations of lobbyists towards their

3 The association was founded in 1979 as the American League of Lobbyists. It changed its name to
AGRP in 2013 and wound down operations in 2017, due to a legal dispute, after over 35 years of exist-
ence.

4 All these codes are elaborated by associations who are active in consolidated representative democra-
cies where lobbying is a (fairly) well developed as an occupation.
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clients and other practitioners are not a mere theoretical expectation, but a reality
recognized and regulated by some professional associations.

Lobbying ethics and the EU context

The one-sided nature of the codes elaborated by EU lobbyists’ associations is sur-
prising given that the relationship with clients represents the core consideration in
professional ethics. Instead, the focus is placed on issues that already are covered
in the TR code of conduct. What explains this puzzling state of affairs? The argu-
ment developed in this section is that the manner in which practitioners thought
about ethical behaviour in lobbying—and the type of questions that warranted con-
sideration in this regard—has been context-dependent. Namely, in order to under-
stand the content of the EU association codes, one must look to the circumstances
in which lobby self-regulation first appeared in the EU, and to how the associations
chose to respond to the emergence and evolution of public regulatory instruments.
To trace these developments empirically, I rely on documentary analysis and expert
interviews with board members from EPACA and SEAP, and with officials from
the JTRS. The interviews are used to supplement and triangulate the empirical data
gathered through documentary analysis—in other words, the experts interviewed
represent a source of information for the reconstruction of sequences of events and
social situations (see e.g. Glidser and Laudel 2009). They were therefore selected
for their knowledge of and involvement with lobby (self-)regulation measures in the
EU.’

The emergence and institutionalization of ethical standards for EU lobbyists

The first lobby self-regulation initiatives at the EU level appeared in the early 1990s
as a reaction to regulatory intent coming from the EU institutions. Specifically, they
were closely connected to an initial divergence of preferences between the EP and

5 All interviews made use of broad open questions clustered around a few core topics. Interviewees were
encouraged to bring up any new issues which they considered important but had not been covered by the
topic guide. The interviews with SEAP and EPACA representatives covered the following topics: the
interviewees’ experience in the EU public affairs sector and within SEAP/EPACA; the establishment and
evolution of SEAP/ EPACA (circumstances that led to these associations being created, key debates and
actors, criteria for admitting new members and membership fluctuation over time, core functions of the
associations and their perceived importance); the code of conduct of SEAP/EPACA (when, why and how
the codes were created, subsequent changes and the impetus behind them, dissemination and training
activities around the codes, complaints received and their follow-up) and, finally, the public regulation
of lobbying (SEAP/EPACA advocacy positions and actions regarding the TR and its predecessors, per-
ceived impact on the development of the EU lobby registers, relationship with the JTRS). The two inter-
views with JTRS officials followed a different set of questions. The following topics were covered: the
interviewees’ experience with the JTRS and in the European Institutions more generally; the relationship
between JTRS and SEAP and EPACA (frequency and type of contact, changes in these aspects over time,
future outlook); the importance of SEAP and EPACA as stakeholders in the broader environment around
the TR (perceived influence of SEAP and EPACA advocacy, their promotion of the TR to the community
of EU public affairs practitioners).
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the EC as to the opportunity and the way lobbying should be regulated. While the
EP favoured an interventionist approach in the form of a public lobby register, the
EC was lukewarm to the idea as it preferred to keep its doors open to a wide variety
of interest representatives (Cini 2013, p. 1147). The EP managed to launch its reg-
ister in 1996, which was voluntary but incentivised: access passes to EP premises
(valid up to one year) were granted to those who signed up and thereby publicly
declared the organizations they represented, the nature of their activities in the EP,
as well as any gifts or services granted to MEPs (Greenwood 1998, Chabanet 2006).
For its part, the EC issued in 1992 a Communication, which proposed the creation of
a single directory of interest groups active at EU level, but for information purposes
only (no preferential access or other privileges attached). Crucially, the Communica-
tion also invited profit and non-profit groups to draw up their own code of conduct,
in a move meant to create an alternative to the stricter policy direction taken by the
EP (Greenwood 1998, pp. 589-591).

It was in response to this invitation that a number of practitioners from public
affairs agencies and commercial lobby firms met to write the first code of conduct
for EU lobbyists, eventually completed in 1994 (Greenwood 1998, McLaughlin
and Greenwood 1995). It was a short, one-page document which focused on lay-
ing down ground rules for interaction with the EU institutions and their officials;
lobbyists pledged to identify themselves and the interests they represented, to not
misrepresent their status or nature of their inquiries to EU institutions, honour con-
fidential information, not obtain information by dishonest means, not disseminate
false or misleading information, not sell EU documents to third parties, avoid pro-
fessional conflict of interests, and not give financial inducements to EU officials
(see Chabanet 2006, p. 5). These provisions aligned closely to a few basic princi-
ples which the EC had included in its 1992 Communication specifically to guide
future self-regulatory efforts, and which it considered as the expression of ‘a broad
understanding between the Commission and special interest groups on some basic
rules of conduct’ (Commission 1992, p. 4). The 1994 code firmly set the tone for
all future codification of behavioural standards in lobbying. It was included in the
EP’s lobby register in 1997 (Chabanet 2006, p. 11), and later became the foundation
for the development of lobbyists’ professional association codes—although SEAP in
particular also sought to draw on other sources, such as the code of the International
Public Relations Association (IPRA) (Interview 7), as well as academic work and,
partially, the US experience (Interview 8).

It is significant to note that the associations themselves were set up long after
the 1994 code—3 years after in the case of SEAP, while EPACA formed almost
11 years later. They were created specifically out of a perceived need to have for-
mal bodies to represent the public affairs industry to the EU institutions, as the per-
spective of public regulation became more definitive than in the early 1990s (Inter-
views 3, 8, 9). Therefore, at least initially, the associations’ primary function was to
act as advocacy outfits rather than governing bodies for a (fledgling) profession.®

6 Tt is telling, in this regard, that the SEAP code did not have a disciplinary body attached to it until 2003
(SEAP 2016).
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Accordingly, their codes of conduct were used to improve the public image of Brus-
sels lobbyists, by raising the visibility and status of those who practiced this activity
‘professionally’ (Interviews 1, 5, 7):

[...] it was centred really around the concept of ethics. [...] I think SEAP real-
ized that there was a need to try to explain what lobbying was about, and how
it’s done, and to focus on having a code of conduct [...] we hoped that would
improve any negative views someone might have with the profession.” (Inter-
view 7).

The aim of EPACA as such is to promote the public affairs consultancies, and
the fact that we have a professional way of working, that we have a code of
conduct and we have ethics, and that what we do is good. (Interview 1)

The existence of codes of conduct that were backed by representative bodies
proved very important later on, when the EC departed from its initial stance on
lobby regulation and proposed the creation of its own registration system to parallel
that of the EP. In 2007 the web-based Register of Interest Representatives (ROIR)
became operational (Commission 2008), and in 2011 the EC and EP merged their
respective separate registers, thus creating the TR as a common platform for regulat-
ing lobby activities.

Both the ROIR and the TR were focused on fostering transparency as to the inter-
ests that were active on the Brussels lobby scene—as such, the key institutional
design questions which captured the public debate related to the type of actors that
should sign up, the scope and depth of the disclosure requirements, the legal sta-
tus of these instruments and registration incentives (Obradovic 2009; Greenwood
and Dreger 2013). Although codes of conduct were incorporated into both (regis-
tration implied the automatic acknowledgement of their provisions), the EU regu-
lators proved less interested in controlling the behaviour of lobbyists. To be sure,
public consultations on these codes did take place. But the EC eventually settled
on appending a very simple statement of principles to the ROIR, which was almost
identical to the code adopted by lobby practitioners back in 1994 (see Commission
2008, p. 7). This was in no small part thanks to assiduous advocacy by the EPACA,
SEAP and IPRA, who were quick to present Kallas—the Commissioner responsible
at the time for Administrative Affairs—with a set of Common Principles drawing
from their respective codes, which eventually became the basis for the EC’s pro-
posal (EPACA 2008, Interview 7). This decision was an attempt by the EC to use
the code symbolically to build common ground with the industry, possibly in order
to secure their support for the register.

Uploading their codes of conduct to the public lobby registers is claimed as an
advocacy success by both SEAP and EPACA (Interview 2, Interview 7). Not only
did it spare them and their members any adaptational challenges, it was also inter-
preted as a signal that the public regulators (particularly the EC) wished to focus on
transparency, leaving the professional associations to take the lead in managing lob-
byists’ conduct. As one interviewee explained:

... there were other organizations who wanted the EU to get involved in the
management of conduct. [...] The EC decided, no, we want to be focused, and
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focus they did, and they have done what they have done. Our view was that
was correct, because we thought that the job of conduct is the job of SEAP and
the job of IPRA and the job of EPACA. (Interview 7)

But tethering the codes to the public instruments also reinforced previously exist-
ing tendencies to approach questions of lobby ethics primarily in terms of the rela-
tionship with decision-makers, while preventing any truly new discussions as to
what behaviour would be desirable from lobbyists, and what might count as (un)
ethical lobbying. Instead, the public registers helped institutionalize’ a set of behav-
ioural rules that—as shown above—were specifically developed by lobbyists to
build legitimacy for themselves as dialogue partners to the EC, and the EU institu-
tions more generally.

Ethics, transparency and reputation in EU lobbying

The previous section has shown why the codes developed by EU lobbyists’” associa-
tions focused primarily on the relationship with public officials, and how this focus
was later reinforced as public registers for lobbyists were developed by the EC and
EP. But why is it that the associations did not significantly expand their codes to
other ethically relevant issues, while preserving the existing content? This section
will show that such change was slow to arrive and moderate in its scope because the
emergence of public regulation already satisfied much of EU lobbyists’ legitimation
needs.

As the TR registration became ‘the driving licence to public affairs’ (Interview
10) in Brussels, both SEAP and EPACA accepted that the public register did more
to improve the public image and credibility of lobbyists than self-regulation pro-
grammes ever could. As one of the interviewees explained:

It’s actually a benefit for us, because we have about 80 clients, okay? So maybe
I’'m going to see the same person for two or three different clients. It is pos-
sible. So that person needs to know that my reputation is important - I’m not
going to lie to them, I’m not going to say something inaccurate. I’m not going
to actually pretend to be something I’m not, because if I do that, he will not
want to see me again, ever, and then I'm killing my business. So, my reputa-
tion is very important, and the Transparency Register and all the different tools
on transparency are a way for me to actually have that reputation (Interview 2)

This confirms existing research which shows that EU lobbyists sign up to the
TR primarily for the reputational benefits it provides (Nédstase and Muurmans
2018, Bunea and Gross 2019) and that, more generally, lobbyists support the

7 This is because both the ROIR and the TR target groups were wider than the constituencies repre-
sented by EPACA and SEAP. Specifically, the ROIR comprised three categories of registrants—(1)
professional consultancies and law firms involved in lobbying, (2) in-house lobbyists and trade associa-
tions and (3) NGOs and think-tanks—while the TR added academic institutions, organizations represent-
ing churches and religious communities, and organizations representing local, regional and municipal
authorities, as well as other public or mixed entities.
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public regulation of their activities out of an expectation that it would diminish
negative public perceptions (see e.g. Holman and Susman 2009, OECD 2014). It
also explains why both associations currently advocate for a mandatory regime (see
Transparency International—EU 2017), although they have in the past differed over
the legal status of the TR (compare e.g. SEAP 2013 to EPACA 2013).

The TR became a credible reputational marker as it attracted growing number
of registrants—from 5431 after its first year of operation (JTRS 2012) to 11,896
at the time of writing (EU 2020) —and was taken seriously by Brussels watchdog
groups, some of whom made it their business to publicly expose those who were not
on the TR, or whose entries contained plainly inaccurate information (see e.g. Alli-
ance for Lobbying Transparency and Ethics Regulation (ALTER-EU) 2013, 2015).
The media, too, monitored the TR, as exemplified by Politico Europe’s recurring
segment ‘Additions to the EU Transparency Register’. Not signing up was deemed
as a highly suspect course of action—when the TR was launched in 2011, EC Vice-
President Maro§ Sefcovi¢ indicated that lobbyists should register as proof they ‘have
nothing to hide’ and promised that ‘all those who are not in the register will have to
be asked why they can’t be transparent’ (Commission 2011, p. 1).

Internally, this development has had two effects. Firstly, SEAP and EPACA have
kept on prioritizing political advocacy over other activities, including professional
self-regulation. Advocacy efforts really took off after the EC announced its intention
to set up the ROIR in 2005 and have been constant ever since, as the public regime
kept evolving first with the creation of the TR in 2011 and then with its successive
revisions in 2013 and 2016. Both organizations quickly became key stakeholders for
the EC and the EP owing to their ability to act as representative voices for the indus-
try and to promote the public registers to their members (Interviews 10, 11).

Secondly, the associations took steps to ensure high compliance with the TR
among their members. Both have created, as a matter of priority, guidelines for TR
registration that are specifically adapted to the needs of their members (Interviews 2,
7). They have also used their own codes of conduct to promote compliance. In 2016,
SEAP introduced an amendment directing members to ‘strongly consider registering
on the EU Transparency Register’ (SEAP 2016, p. 1). In EPACA’s case, 10 new pro-
visions were added to the code in 2017, most relating to the TR, for instance: a clear
obligation for EPACA members to be signed up to the TR, to advise their clients to
do the same, and to refuse potential clients who ‘request that the EPACA member
does not abide by the EU transparency regime’ (see also Table 1 above). In practice,
this translated to EPACA consultancies adding a standard provision to client con-
tracts, according to which they undertook to register the respective clients in the TR,
if that was not already the case (Interviews 2 and 5). There are indications that this
practice pre-dated the 2017 code, although perhaps not with all EPACA members
(Interview 2).

However, the problem with using the TR registration as a reputational marker was
that it remained a voluntary instrument, despite being linked to increasingly com-
pelling registration incentives.® As such, compliance represented not an obligation

8 Nowadays, it is impossible for unregistered lobbyists to meet with European Commissioners and their
cabinet members, or with senior civil servants in the EC. Access to EP buildings, participation in EP
hearings and in EC expert groups are similarly conditional on registration. For a full description of the
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but a virtuous choice and, by extension, an easily observable manner of differentiat-
ing between ‘good’ (that is, registered) lobbyists and ‘bad’ (i.e., unregistered) ones
(Nistase and Muurmans 2018; see also Bunea and Gross 2019). In essence, while
the TR satisfied EU lobbyists’ need for reputation management, it did so in a very
reductive way, whereby being ‘ethical’ became conflated to being transparent—or
being signed up to the TR, in any case.

In these circumstances, it is perhaps not surprising that internal initiatives to
reconsider the scope of lobbyists’ ethical obligations were not received with enthu-
siasm. The fate of the EPACA Charter is an important illustration in this regard.
The Charter was intended as a set of rules on how to be the best sort of consultant,
to ‘develop a higher standard for our industry’ (Interview 2), and it was adopted in
2014 following a very lengthy internal process (Interviews 1, 3). All the new provi-
sions from the 2017 code of conduct mentioned above were first incorporated into
the Charter, but its overall level of ambition was significantly higher. For instance,
it prescribed specific actions to develop the lobby profession, namely investing in
training for staff on all aspects of the public affairs consultancy work, mentoring
programs ran by senior lobbyists, and undertaking, where feasible, teaching and
publishing activities. Importantly, there were also provisions that specifically tar-
geted the relationship with clients: EPACA members were asked to regulate the
trading of their clients’ shares/stock by staff members, to have transparent budgets
that clearly outlined fees, costs and other applicable charges, as well as appropri-
ate levels of professional liability/indemnity insurance. Nevertheless, it soon became
clear that only 8 of the 40-odd consultancies which were part of EPACA would sup-
port the more ambitious standards prescribed in the Charter (Interview 2). To over-
come internal divergence, it was decided to simply to have one document, the Code
of Conduct, and ‘to bring it to the next level’ (Interview 1) by incorporating as many
provisions from the Charter as could gain universal traction from EPACA members.
The 2017 code update was largely triggered by this effort (Interviews 1, 2 and 3).

Before concluding, it should be noted that, apart from the dynamics related to the
EU public lobby registers, very few other external incentives existed for the associa-
tions to re-consider their codes of conduct. The disciplinary mechanisms attached
to those codes were hardly ever put to the test. While SEAP has reportedly never
received any complaints relating to its code of conduct (Interview 7), EPACA did
handle a couple, but only one of those lead to a limited amendment to the code of
conduct in 2013 (Interviews 1, 3). It clarified that lobbyists’ obligation to be trans-
parent about their affiliations and clients covered not only exchanges with EU offi-
cials (as the previous code had prescribed), but all other professional relationships as
well. Overall, however, the near absence of complaints was interpreted as a positive
signal that association members understand and respect the prescribed behavioural
rules (Interviews 2, 3, 7, and 8). Furthermore, although lobbyists were featured in

Footnote 8 (continued)

conditionality linked to TR registration please see: http://ec.europa.eu/transparencyregister/public/stati
cPage/displayStaticPage.do; TRPUBLICID-prod=Y0cwyr9SgOVgDg1BCTV_qINI-nHV458ne9-9H5gd
eChU5zY Yvhqp!-1297884402?locale=en&reference=WHOS_IS_EXPECTED_TO_REGISTER.
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several highly publicized scandals in the EU, such as the so-called ‘cash for amend-
ments’ affair at the EP in 2011 (Journalistic spoof 2011), or the resignation of Com-
missioner Dalli in 2012 (Dunmore 2012), they all pertained to lobbyists’ relation-
ship with public officials (not clients or other practitioners). The associations did
not see such episodes as cause for concern; in one instance no real lobbyists were
involved (but rather journalists posing as such), while in others it was (former) poli-
ticians, not lobbyists, who behaved badly (Interview 1).

Conclusion

This article has proposed the professional ethics lens for the analysis of lobby eth-
ics and illustrated this approach on the codes of conduct elaborated by SEAP and
EPACA, the principal professional associations for lobbyists active at the EU level.
I have argued that analysing lobby ethics from the perspective of professionalism
is justified because the activities performed by lobbyists give rise to ethical chal-
lenges which are specific to professional work. The analysis has uncovered a number
of blind spots in the codes of EPACA and SEAP, both of which have little to say
about lobbyists’ obligations towards their clients, as well as other members of the
profession. These are surprising omissions because relevant ethical problems can
arise in dealings with both of these stakeholder groups. The codes instead focus
on lobbyists’ engagement with EU officials, demonstrating that being ‘ethical’ was
largely understood by practitioners as not exercising a corrupting influence over
public actors and the decision-making process. This rather narrow interpretation is
explained by the specific context in which the private codes were created, as well as
their subsequent co-evolution alongside public lobby registers sponsored by the EC
and the EP.

The findings have several important implications. Firstly, the EU case has
demonstrated that the self-regulation of lobbying should not be viewed simply as
an (inevitably inferior) substitute for public regulation. By analysing the SEAP
and EPACA codes in a professional ethics framework, it was revealed that their
deficiencies are a matter of content and coverage, not enforcement. Put differ-
ently, the problem is not that they lack the force of the law, but that they fail to
address the full range of issues which are relevant to the professional practice of
lobbying. What is more, the public regulator—which is likely to focus on disclo-
sure policies—is ill-suited for this task. None but lobbyists themselves—through
their professional associations—can articulate behavioural standards that are both
appropriately comprehensive and accepted as legitimate by their addressees. The
fact that EPACA and SEAP have failed to do this ultimately shows that it is the
associations themselves which do not take lobbying seriously as a profession.
Their instrumental approach, whereby codes of conduct were used to assuage
public concerns about lobbying, has resulted in a lowest common denominator
benchmark that only the most unscrupulous practitioners would fail to meet. By
contrast, a professional ethics standpoint can yield more ambitious standards
because it would require practitioners to think systematically about the character-
istics of lobby work and the stakeholders who are affected by it, and to go beyond
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the issues that capture the public’s attention at any given time, or that the EU
institutions care about.

Secondly, the EU case has demonstrated that the professionalization of lobby-
ing—at least in what concerns the formalization of standards of ethical behav-
iour—has been intertwined with its public regulation. It was the prospect of being
subject to public regulation that pushed EU lobbyists to collectively consider for
the first time the ethical implications of their activities, to write a code of con-
duct, and eventually to establish professional associations around (very similar
versions of) this code. Later on, it was the operation of public regulatory instru-
ments that shaped how the associations went about amending their own codes
of conduct, and ultimately what kind of issues were thought to rightly belong in
these documents. Not only does public regulation matter, but the form it takes is
also important. The voluntary aspect of the EU lobby registers rendered them—
the TR in particular—into useful channels for signalling good lobbying behav-
iour. As being ‘ethical’ became conflated to being transparent/registered, the pro-
fessional associations saw their legitimation work greatly relieved by the public
instrument, and thus had no compelling reasons to reach for ethical standards that
would go much beyond the TR benchmark.

Before concluding, a few limitations should be noted. Firstly, the article has
covered only the codes of conduct of associations for EU lobbyists because it
is through such documents that professional groups have traditionally articu-
lated their views on what constitutes appropriate behaviour for their members.
That said, such codes necessarily present a limited perspective on (professional)
lobby ethics, as they likely capture only the minimum around which consensus
could be achieved. It may be that some public affairs consultancies active in the
EU (especially those with an international presence) have internal policies that
cover more ethically pertinent issues. It may also be that individual lobbyists—be
they members of professional associations or not—would have different views on
what has ethical relevance in their day-to day work. It remains for future research
to explore these questions and thus provide a more multi-faceted and nuanced
understanding of how lobby ethics is defined, regulated, and translated in profes-
sional practice.

Secondly, the analysis has been confined only to the EU case. Without producing
widely generalizable findings, the value of this case study is in demonstrating that
the way practitioners—through their professional associations—define ethics in lob-
bying is context-dependent. What matters specifically is how the professionalization
of lobbying has intersected with its public regulation, with both the existence and
the type of public measures being relevant. This suggests at least two hypotheses
for future research. Firstly, future (comparative) studies could investigate the work
of professional associations for lobbyists in jurisdictions that do not regulate lobby-
ing. Does the lack of public regulation strengthen or weaken their role as fora for the
formulation of ethical standards in lobbying? Secondly, future research in jurisdic-
tions with binding rules could be useful, as one might expect different outcomes to
the EU case. Such measures could not be used—as the TR has been—to signal out
‘honourable’ lobbyists who choose to subject themselves to public scrutiny as proof
they ‘have nothing to hide’. In such a context, more opportunities might exist for

¥
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private codes of conduct to become relevant reputation boosters for lobbyists and
hence cover a larger scope and/or contain more detailed provisions.
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