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Abstract

The article discusses a unique case of the EU’s application of rule of law conditionality
vis-a-vis Ukraine, while the latter is in active war with Russia. It is demonstrated that
the EU utilized momentum, created by the confluence of the invasion and Ukraine’s
EU candidateship, to apply ambitious rule of law conditionality in its relations with
Ukraine. Despite the unique strategic and political context, the conditionality is path-
dependent, strongly relying on the achievements and outstanding tasks of the EU’s
pre-war rule of law promotion in Ukraine. Also, both the design and substance of EU
conditionality vis-a-vis Ukraine strongly resemble the one the EU applied vis-a-vis
Western Balkans. This concerns specifically the contents of conditionality, focusing on
building effective anticorruption institutions and judicial reform. Current geostrategic
pressures have not yet led to major changes in the philosophy behind the enlargement
process or the EU’s framing of the rule of law concept. Yet, changes to be underscored
include the EU’s focus on specific benchmarks within pre-defined realms and strong
alignment between political and financial instruments.
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1 Introduction

On 24 March 2022, a month after Russia’s full-scale invasion of Ukraine, the High
Representative of the European Union for Foreign and Security Policy (HR/VP)
announced the EU’s “geopolitical awakening”.! In his programmatic article, Borell
called for the EU to become more security-cautious and mobilize its capabilities to

! Borrell 2022.
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be able to “think and act in terms of power” and achieve its political goals on the
international arena.” The war and the EU’s strive to reinvent itself as a geopolitical
actor led to the revival of the Union’s enlargement policy.? This reaction is compara-
ble to how the EU utilized the enlargement process following the Balkan wars in the
1990s, and thus the current enlargement agenda can be understood as bearing both
a geopolitical and a stabilization / security-building component.* The latter aspect
is critical for both Ukraine and Moldova, that were granted EU candidate country
status in June 2022, and for Georgia, which acquired the perspective of EU member-
ship and to whom the Commission recommended granting candidate status in its
2023 Communication on EU Enlargement Policy.5 Nevertheless, there is a consen-
sus among Member States that, despite initial talks over “fast-track” accession, the
process will be merit-based, and will also require efforts on EU side, meaning the
EU’s institutional reform.® Conducting such a reform is a challenge for the Union,
since it may require treaty amendments that require unanimity, i.e. all EU Mem-
ber States should agree on changes to the EU’s institutional design. Other notable
issues the EU should consider, according to analysts, is the danger of competition
between the “old” and “new” candidate countries and -last but not least- danger of
frustration with the lengthy enlargement process — the phenomenon, well known to
the Balkans.” Disappointment of expectations is particularly dangerous as regards
Ukraine, which defends militarily, at its existential peril, the option for Euro-Atlan-
tic integration. The key instrument the EU has traditionally used to ensure the merit-
based nature of the accession process is conditionality. The design, effectiveness and
implications of EU conditionality for partner countries has been thus extensively
explored in the literature on EU enlargement process, in most detail, when it comes
to Central and Eastern Europe’s EU accession, accession of Romania and Bulgaria
and EU-Western Balkans relations.® A considerable number of works also explored
the operation of EU’s conditionality in the ‘integration without membership’ con-
text of the EU’s relations with Ukraine, Moldova and Georgia prior to the former
ones acquired EU candidacy country status and the latter one an EU membership
perspective.” Yet, what currently lacks from the debate is an insight into the design
and operation of EU conditionality vis-a-vis Ukraine, Moldova and Georgia amidst
the new geopolitical realities. To address this lacuna, this article will concentrate on
the legal design of and the logic behind the EU’s rule of law conditionality vis-a-vis
Ukraine in 2022-2023. My choice of Ukraine as a case study stems from the fact

2 Ibid.

3 E.g. Buras and Marina, 2023.

4 Anghel and Dzankic 2023.

5 European Council, ‘Conclusions on Ukraine, the membership applications of Ukraine, Moldova and
Georgia, Western Balkans and external relations’, 23 June 2022 (‘2022 Opinion on Ukraine/Moldova/
Georgia membership application’); European Commission, ‘2023 Communication on EU enlargement
policy’ COM(2023)69final of 8.11.2023 (‘2023 Enlargement Communication’).

% Besch and Ciaramella 2023; Calliess 2023.

7 E.g. Parandii 2023; Jovi¢ and Uvali¢ 2023.

8 Schimmelfennig and Sedelmeier 2004; Haughton 2007; Zhelyazkova et al 2019; Richter and Wunsch
2020.

9 Sasse 2008; Burlyuk and Shapovalova 2017.
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that it enables us to explore the EU’s application of conditionality both in the con-
text of a new enlargement wave and an immediate war. Additionally, I chose to focus
on the rule of law (RoL) conditionality, given the ‘essentially contested’ nature of
the RoL as a concept and, at the same time, its firm role as a fundamental in the EU
accession process and, potentially, also Ukraine’s post-war reconstruction. '°

The paper explores the EU’s wartime RoL conditionality vis-a-vis Ukraine
through the combination of a historical and comparative law perspectives. Histori-
cal analysis is utilized to demonstrate the path-dependent nature of the EU’s current
RoL conditionality vis-a-vis Ukraine, largely building on conditions the EU set to
Ukraine in the post-Euromaidan era (since 2014) under the European Neighbour-
hood Policy (ENP). Notably, such conditions have been also coordinated with other
international organizations and bodies, active in Ukraine, such as the International
Monetary Fund (IMF) and the World Bank.!! Using comparative law method, I find
that the EU’s conditionality vis-a-vis Ukraine largely follows the patterns, utilized
by the EU during the negotiations with Western Balkans (North Macedonia Mon-
tenegro, Serbia, Albania and, most recently, Bosnia and Herzegovina (BiH)). Yet,
compared to the EU’s conditionality vis-a-vis the Western Balkans, both the condi-
tions Ukraine should fulfill and the ways the Parties will follow them are formu-
lated more precisely, yet offer the EU and its Member States much leeway over the
tempo of negotiations and the accession process. Also, as invoked by Nedim Hogic
(Hogic 2024, this issue) with respect to the Western Balkans, EU RoL conditionality
vis-a-vis Ukraine is marked by a strong focus on formal standards and institutions,
whereas social andeconomic underpinnings of the RoL are ignored.'? Current geo-
strategic pressures have not so far led to major changes in the philosophy behind the
enlargement process or the EU’s framing of the RoL concept. Yet, changes to be
underscored include the EU’s focus on specific benchmarks, strong alignme between
political and financial instruments, and the EU’s strive for greater role of private
finance and investment in incentivizing RoL reforms in candidate countries.

2 Understanding RolL in the Accession Context

The RoL is widely regarded as an “essentially contested” concept, with its concep-
tualizations addressed in literature as often conflicting and thus leading to analyti-
cal unclarity.13 There is, however, little doubt that, currently embodying the formal
approach to RoL, the idea of the “government by laws and not of men” lies in the
DNA of the canonical concept.'* The formal approach to the RoL is well-captured

10" For the role of anticorruption conditionality in Ukraine’s post-war reconstruction, see Richter 2023.

1" As discussed by Barnes (2015), particularly the IMF pioneered in the use of anticorruption condi-
tionality in Ukraine, also with the technical support on the Venice Commission under the auspices of the
Council of Europe. More information on the role of Venice Commission in supporting RoL reforms in
Ukraine is provided by Iancu (2019).

12 Hogic 2024.

13 Waldron, 2002; Burgess 2017.

14 Ellis 2010, p. 192.
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by Burgess’ brave attempt to overcome the concept’s contentedness and create an
easy way to identify (non-)compliance with the RoL. His “theory agnostic” elemen-
tal conceptualization of the RoL contains two overlapping elements, namely com-
prehension and procedural pellucidity.!> Comprehension means that “an individual
[should] be able to comprehend the nature, content and operation of the rules to
which he or she is subject”.'® Such an understanding makes it close to the traditional
legality and legal certainty sub-concepts of the RoL.

In turn, “procedural pellucidity” is consonant with several features of the formal
RoL, as distinguished by Raz, namely the openness, stability and clarity of law-
making rules, guaranteed judicial independence and review powers of courts.!” In
more concise terms, Burgess (2017) writes that it should mean that “the creation
and application of any rules must be in terms capable of being clear and obvious
to all concerned”.!® A feature that unites Burgess’ elemental approach to RoL with
the classical formal RoL concept is the lack of attention to the scope of the rules,
whose mode of creation, nature, content and application should be understandable to
everyone.'” By contrast, the proponents of “thick” approaches to the RoL emphasize
the content of legislation, in particular as regards human rights and “frame[s] the
concept within broader human development discourse”.?’ “Thick” approaches to the
RoL are widely utilized by international organizations in their assessments of the
application of this concept in various parts of the world.?! Its formal characteristics,
focused on procedures of laws’ adoption and application, are also inalienable from
such assessment exercises.?

Recent developments in the EU legal system are directed towards overcoming the
fog of conceptual relativism, traditionally covering the RoL principle.® The RoL can
be thus addressed as “a well-established constitutional principle of EU law which
is furthermore well-defined not least because of the Court of Justice’s extensive
case law and the European Commission’s definitional codification efforts in the past
decade”.** Respective efforts of both the Court of Justice (CJEU) and the Commis-
sion can be seen as a response to the RoL backsliding in Poland and Hungary.” The

15 Burgess 2017, p. 2.

16 Ibid, p. 5; See also Venice Commission of the Council of Europe “Report on the rule of law” (25-26
March 2011), no 512/2009, p.4. https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)
003rev-e. Accessed 16 December 2023.

'7 Raz, 1979.

'8 Burgess 2017, p. 5.

"9 Ibid.

% Tommasoli (2012).

2l United Nations Secretary General, ‘The rule of law and transitional justice in conflict and post-con-
flict societies’, S/2004/616 of 23 August 2004. http://archive.ipu.org/splz-e/unga07/law.pdf. Accessed 16
December 2023; the World Justice Project “Methodology”, 2023, https://worldjusticeproject.org/rule-of-
law-index/downloads/Index-Methodology-2023.pdf. Accessed 16 December 2023.

22 Ibid. See also Venice Commission of the Council of Europe, ‘Rule of Law Checklist’, 2016, https://
www.venice.coe.int/images/SITE%20IMAGES/Publications/Rule_of Law_Check_List.pdf. Accessed 16
December 2023.

% Pech 2022

2 Ibid, p. 109.

25 Ibid. See also Kochenov, Magen and Pech 2016.
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roots of this backsliding stem from two intertwined phenomena, namely the lack of
a Treaty definition of the RoL and the insufficiency of mechanisms to monitor and
defend the RoL within the Union.?® The Commission made the first attempt to offer a
consensual working definition of the RoL for internal use with the 2014 RoL Frame-
work.?” Commonly presented as a “pre-Article 7 TEU procedure”?®, the Framework
distinguished six consensual elements of the RoL, such as (1) legality; (2) legal
certainty; (3) prohibition of arbitrariness of the executive powers; (4) independent
and impartial courts; (5) effective judicial review including respect for fundamental
rights and (6) equality before the law.>’ The scope of these principles was nuanced
in further secondary documents and legislation (e.g. the Commission’s Annual Rule
of Law Report, first published in 2020, and the Rule of Law Conditionality Regula-
tion)*’, as well as a plethora of the CJEU decisions on the RoL backsliding cases.*!

A question that arises in this vein is whether and, if yes, to which extent the EU’s
internal efforts towards consolidating the understanding of the RoL and codifying it
will influence the EU’s RoL promotion in the enlargement context. Such an influ-
ence is hard to avoid since both the intra-EU RoL protection efforts and its exter-
nal promotion originate from and take place within the EU legal system as a unified
whole. EU primary law establishes a link between the internal and external aspects
of the EU’s RoL concept by Art. 49(2) of the Treaty on the European Union (TEU),
requiring countries that apply for membership to respect and be committed to pro-
moting its fundamental values, as listed in its Art. 2 and including the RoL.*? In
legal terms, such a link is also reflected in the CJEU jurisprudence that constitutes
a necessary part of the EU acquis to which EU candidate countries are required to
approximate their domestic laws. For instance, the EU-Ukraine Association Agree-
ment (AA) required Ukraine to consider evolving CJEU jurisprudence in its dynamic
law approximation under the ‘integration without membership’ context and continues
doing so as the key framework of relations between the parties amidst the enlarge-
ment process.> In policy terms, the EU’s experience with monitoring and fostering
the RoL internally is found to have informed its attempts to reinvigorate the accession
process.** There is, however, also evidence that learning between the two policy areas

26 Ibid; See also Schmalenbach 2020.

27 European Commission, ‘A new framework to strengthen the rule of law’ COM(2014)158final of 11
March 2014.

28 E.g. Pech 2022, p. 112.

¥ See fn. 24.

30 European Commission, 2020 Rule of Law Report: The Rule of Law Situation in the European Union’
COM/2020580final of 30 September 2020; Regulation (EU, Euratom) 2020/2092 of the European Parlia-
ment and of the Council of 16 December 2020 on a general regime of conditionality for the protection of
the Union budget”. OJ L 4331 of 22.12.2020, p. 1-10.

3! For the examples of CJEU decisions, taken to address to the RoL backsliding trend in the illustrative
case of Poland and nuancing the principles of judicial independence and impartiality, see: CJEU (Gen-
eral Court (GC)), Case C-619/18, Commission v Poland (I), 24.6.2019, ECLI:EU:C:2019:615; CJEU
(GC), Case C-192/18, Commission v Poland (II), 5.11.2019, ECLLI.EU:C:2019:924; CJEU (GC) Case
C-791/7, Commission v Poland (111),15.7.2021, ECLI:EU:C:2021:596.

32 Consolidated version of the Treaty on European Union. OJ C 326/13 of 26.10.2012.

33 Van der Loo and Van Elsuwege 2022.

3% Basheska, 2022, p. 227.
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was a two-way process, as the EU’s internal RoL monitoring also bears the features
of the EU’s promotion of the RoL as a fundamental of the accession process.*

The EU’s enlargement to the Western Balkans is, however, “a perfect example of
the imperfect and highly politicized enlargement process”.>® One of its key flaws has
been the lack of predictability, as the process “depend[ed] more on domestic poli-
cies and EU circumstances than on the actual reforms of candidate countries in line
with the established enlargement criteria”.*” Coupled with politicization, the lack of
predictability has undermined the merit-based nature of the EU’s accession process,
whereby “conditions must be clear from the onset [....] [and] must be objective,
precise, detailed, strict and verifiable”.*® Despite such a recognition, the EU neither
immediately exported the consensual criteria under the 2014 RoL. Framework to the
enlargement process, nor came up with an enlargement-specific conceptualization of
the RoL. To some extent, the EU’s reluctance to do so can be explained by its insti-
tutions’ awareness about the dysfunctionality of the “one-size-fits-all” approach in a
sensitive RoL domain and previous criticisms the EU encountered in this respect.*
An insight into the RoL-related parts of the EU’s enlargement reports on individual
Western Balkan countries, produced between 2020 and 2023, demonstrates the EU’s
preoccupation with the institutional design, capacity and effectiveness of judicial
and anticorruption systems. Conversely, limited if any attention was paid to sub-
stance and context, namely, to the socio-economic foundation of the RoL or even
to the relationship between specific RoL standards and the status of the EU’s own
economic relations with Western Balkans.*” Expectedly, judiciary and anticorrup-
tion reforms were frequently selected as case studies by scholars focusing on the
Western Balkans, who generally agree on the lack of genuine progress towards EU
conditions in these sub-fields among the partner countries.*! The granting of EU
candidate country status to Ukraine and Moldova, and of a European perspective to
Georgia in 2022 naturally fueled the debate as to the adequate design of the condi-
tionality, to avoid the flaws of the politicized and unpredictable enlargement process
in the Western Balkans. This question is of pertinent importance, given the geo-
political and security complexities of the new Eastern enlargement, as well as par-
tial successes of the EU’s RoL promotion efforts in the region.** Answering it thus

35 Louwerse, 2023, pp. 299-337.

36 Basheska, 2022, p. 225.

37 Ibid.

3% European Commission, ‘Enhancing the accession process—A credible EU perspective for the West-
ern Balkans’” COM (2020) 57 final, p. 5.

% E.g. Bérzel and Risse 2004.

40 E.g. European Commission, ‘North Macedonia 2020 Report. Commission Staff Working Document
accompanying the 2020 Communication on EU Enlargement Policy’ SWD(2020)351final of 6.10.2020,
pp-16-35; European Commission, ‘North Macedonia 2023 Report. Commission Staff Working Docu-
ment accompanying the 2023 Communication on EU Enlargement Policy’, SWD(2023)693final of
8.11.2023. See also Hogic 2024.

41 E.g. Hoxhaj 2021, Kmezi¢, 2021 and Djordjevic and Stone, 2023 demonstrate that, though having
managed to create a ‘fagade’ of the RoL norms and institutions, Western Balkan countries continue being
plagued by state capture, leading to a gap between RoL norms and practices.

42 Using the cases of Ukraine and Moldova, Kralikova, 2022 and Minzarari 2022.showcase the limited-
ness of these countries’ achievements in the RoL domain.
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requires an in-depth insight into exploring the current design of the EU RoL condi-
tionality vis-a-vis Ukraine.

Before proceeding with it, it should be summarized that both the EU’s defense
of the RoL internally and its external promotion have been hampered by conceptual
relativism surrounding this notion. Undoubtedly, the EU’s efforts to create a consen-
sual RoL model and RoL toolbox for internal use offer a fruitful starting point for
policy learning in the enlargement context. Though the Commission attempted to
make the enlargement process for the Western Balkans more structured and predict-
able, inter alia, through policy learning, its overall scope remains undefined and,
thus, continues offering significant room for political maneuver.

3 Typology of the EU’s Wartime RoL Conditionality vis-a-vis Ukraine
Although Ukraine was putting high hopes on the fast-track “accession through war’*3,
the 2023 Enlargement Package, adopted by the European Commission, emphasized
the importance of keeping the accession process merit-based.** Ukrainian authorities
reiterated their understanding of the process as merit-based, stressing that Ukraine will
not ask for any concessions on its way to the Union, despite the ongoing war.*> In
reality, however, the EU started actively applying RoL conditionality vis-a-vis war-
ring Ukraine long before assurances were made. Thus, “structural reform conditions”,
including those in the domains of anticorruption and judicial reform, were specified
in the memorandum of understanding (MoU) on the EU’s first wartime package of
macro-financial assistance (MFA) to Ukraine of 3 March 2023.*® Since then, the EU
has applied three types of RoL conditionality instruments towards Ukraine, often sup-
porting one requirement with several incentives, available under different instruments.
These conditionality instruments are formulated in Table 1.

The analysis, presented in Table 2, demonstrates the multiplicity of incentives
the EU can offer to Ukraine both in the wartime and after the hostilities. Some of
them, such as the seven conditions already did, can not only influence the govern-
ment’s cost-benefit calculations but reinforce societal pressure on the government.*’
Their ability to do so depends on the clarity and legitimacy of EU conditions, the
consequences of (non-)compliance, as well as civil society’s and media attention to
the matter. Due to their connection to the enlargement agenda and potential opening

43 The notion of “accession through war” was introduced by Petrov and Hillion 2022 in their guest edito-
rial for the Common Market Law Review.

4 European Commission, ‘Commission adopts the 2023 Enlargement package, recommends to open
negotiations with Ukraine and Moldova, to grant candidate status to Georgia and to open accession nego-
tiations with BiH, once the necessary degree of compliance is achieved’, press release of 8 November
2023, https://ec.europa.eu/commission/presscorner/detail/en/IP_23_5633. Accessed 16 December 2023.
45 E.g. Tyschchenko, 2023.

4 BU-Ukraine (2022) Macro-financial assistance to Ukraine of up to EUR 1.2 billion. Memorandum of
understanding between the European Union as Lender and Ukraine as Borrower, 3 March, https://econo
my-finance.ec.europa.eu/system/files/2022-04/ukraine_mou_emergency_mfa_signed.pdf.

47 For an insight into the role of conditionality in pro-EU societal mobilization, see Burlyuk and
Shapovalova 2017.

) Springer Q ASSER PRESS


https://ec.europa.eu/commission/presscorner/detail/en/IP_23_5633
https://economy-finance.ec.europa.eu/system/files/2022-04/ukraine_mou_emergency_mfa_signed.pdf
https://economy-finance.ec.europa.eu/system/files/2022-04/ukraine_mou_emergency_mfa_signed.pdf

M. Rabinovych

722

UONONIISUOIAI S, SUTRIY() 0) UOT)

-NqQLIUOD ) Y} UO SJUSWNIOP JIOMIWEITJ
S, UOTSSTIIWIOY) 9} UT A)I[RUOTIIPUOD SAN[eA

UOWIOD JO SN 3} 0} SB SUOTILISIIAI [BISUID)

,(4nd

ug 0g 01 dn *£Z0z-y207) Anoed surenin

) JO JUSWYSI[E)S AY) O} Sk [IoUN0))

ueadoing 9y pue juowerreq ueadoing
) Jo uonen3oy :aanoadsiod wig)-prw uy e

uonezZIIqow
[e10100s pue Sururedieq [BIUSWUIIA0IIIUI
Jo so1301 9} duIquIOd 0} [enuajod Yy
yIm syuswaInbal oy N Yim due
-11dwos $)1 03 SPUNJ UOTIONIISUOIAT 0}

$SQ008 S oureny() Sunul] ‘yuswnnsur uy

v.:mxcm@wocBO-Qﬁﬁomwgsoabom
-1a10dns 9y Jo s1oquiewr Juapuadapur Jo
suonisod ay} 10J sjepipued Sunenead
10§ eL19)110 pue ASojopoyjowr Suraoidde,,
‘39 “90URUIoA0T pue TJOY U2aMIq

SPROISSOIO ) J& SUONIPUod eIedog e
SOIPOQ JUAWUIIAOS-J[3S
[erorpnl 0y s9jepipued jo Sunea Ajigaur
Surzifeuy ‘sarpoq uondniiod-nue jo
SSOUATIOYJ pue douspuadapur Surmsus
Uo 39 ‘SUONIPUOD UIAIS O} [1eIdp Jul

-ppe Jo/pue SULIOLITUI ‘SUOT)IPUOD O @
so3e

-yoed WAIN 01 payde)e SNOA [eIle[ig e
qPureny) 01 9[qe[reAR VAN
Teuondooxa Suryew Uo SUOISIOAP S 10

-unop) pue s juswerfred ueadoing Yy, e

UOTJBZI[IGOW [BIAIO0S UL}
J9yes ‘Fururedieq [)USWUIA0TINUI
0] P2JOAIIP PUB JATIUIDUT UL S8 YN O}
$S900€ SUISN “JUSWNISUT [BIIUYI) IOW Y

uone[sI39]

Surkqqo] pue uondniioonue uo SOy}
Surpnjour ‘SUOnNIPuOd INOJ [RUONIPPY @

“WLI0Jox

uorne[sIS9[ BIpow pue SuLdpune] Aouowr

jsureSe Jy3y ‘vondniiodnue ‘WO [RID

-1pn[ ‘urI0§a1 1IN0 [RUONMINSUOD) AY) UO
9s0Y) SUIpN[OUT ‘SUONIPUOD UIAJS [eNIU] @

LAdeyoed Juswasre[uyg ¢z0g oYl

pue uonesrjdde diysioquiow s, suren|n

uo uomrdQ gz(g SM "9°T ‘UOISSIIIIO))
oY) £q PanssI ‘SJUAWNOOP [BINI[OJ

suonipuod N ynm Adwod

0] 1 J10J JUSWIUIIA0S 9y} uo 21nssaxd
orqnd Sunenwins uouD211GoUL [P12120S ®

‘sjuow

-o1mbar 1oy oy yim Aidwos o3 Juowr

-UIOA0S UBTUTEIN() SZIATIUSOUI 0) (SUOT)

-enjoJou Juawagie[ua jo Suruado ‘3-9)

suorenogau juawagdre[u? ut ssargoid
Suisn :Sunnvsivq PIUIUWUL00812]U] @

adoog

Slomawrerj [e39] / [eonijod

WISTUBYOIW / S[BUOTIBY

spunyj
UOTONISUOII 0} PAYdee AII[euonIpuo))

VAN 0} payoene AJieuonipuo)

$59001d UOISS9I0®
A1) 0} payuT] A[jeIpawwI AJIEUONIPUO))

Qureny() SIA--SIA A)I[RUOTIIPUOD ~JOY SWIIem () 9Y) JO uonedyisse[) | ajqel

) Springer Q ASSER PRESS



723

EU Enlargement Policy Goes East: Historical and Comparative...

€70T JoqUIad( 9] PISSAIVY PeYNIAOPRI[SENNIOGPIA LINPAsIO

IJRIUURANUWLIOJOY=0D1® [96£A9ES [ 1-PHE8-TOTH-JR-HTHT9SO=PIZ Y -AN=SUL[; [[LIOI/SMON/EN'AOS dWMMM//:sdNY ‘€Z0T 1qUao( [( ‘SPeey Iy JO UONID[as
ay) pue sastidiajua aye)s jo spieoq Klosiazadns 10§ sampadoid uonos[es SUNLIOJRI UO S[EIPIO 0} SJUSWIPUIWE IPBW JUSWIUISAOL) Y, ‘QUIEIy() JO SIASIUI JO Jouiqe)y’
€7~ "dd ‘Korjod juowdSre[us uo uoneIIUNWWOD) €707,

€20C 1quIdda(] 91 passaddy “Jpd-aureni0g%010T% VYAINOT % [euondaoxa0z 4 uol[1a0z %S0T % dNH0T

9%-(07%SUIPURISIdOPUN ()7 %JO0T % WNPURIOWRA/ | 1 -7 0T/ /waIsAs/na edona oo aoueuy-Awouods/:sdpy ‘(sjessnig) 12qooQ ¢ pue (AIKY) 1oquaides (¢ ‘Iemoriog se
aureny() pue 19pud se uorup) ueadong 9y} udMIeq SUIPULISISPUN JO WNPUBIOWSIA “UOI([Iq ¢ ¥()F 03 dn Jo sureny() o} ouejsIsse [eLUBUY-OIB (ZZ0T) duren)-Nd,
20T ATeniqad 67

J0 T6L/PTOT 110 ‘T/ATI/FT0T/01/ad “AN[1oed dureni) oy Sulysiqess $g0g A1eniqaq 6g Jo [1Puno) ay) jo pue judwerjied ueadoing oy Jo ¢6L/4C0T (NH) UONENSY,
720z 1quiaidos 7 Jo §1 110 1/AFM/CTOT/67/dd

[*] Surenyn) 03 souelsisse [eroUBUY-oLoeW [euondaoxs Surpiaoid 770z Jequdeg (g JO [IUno) dyi Jo pue Juswelred uedadong syl Jo 8791/220¢ (NH) UoIsIQ 3H,
Korjod juswaSre[ua uo uonesunWwWo)) ¢z0g suonedrjdde drysioquiow s surenyn) uo uorutdQ zz0.

,sosudiojuo
91e)s 1523319 JI0J speay J1ay) JO UoNIA[S
Jy) pue s1qUAW preoq A1osiazadns suonipuod oy pajdope Apuadal
Jo sampad01d UOTOI[AS SUTIOJAT U0 1M UOTIO2UUOD UT 12K SJ[NSAI ON] @
SUONB[NI MU JO QUTRIY() JO SIASTUIA ,SIoquiaul 1Ino)) [euonmunsuo)) 3urodf
Suro3uo [[ns ur A)qroe Jo 1ouIqe) ay3 £q uondope ay} 3 10J WA)ISAS paseq-jLIow juaredsuen oy}
QuIen{[) 9Y) 2A[IOpUN 0] UR[J AUTRDY) ‘SIOUIO SE [[oM SB ‘SUOT)IPUOI UIAIS 0} 3urysIgqe)s? 32 ‘SUONIPUOD UIAIS )
3y} Jo Juawdo[aAap Y] SB oA SIMNSAI 0N SIUWI0D IT USYM ‘SJUIWAJIYOL JUBOYIUSIS @  [IIM PIUIIOUOD SJUSUWIDASIYDE JUBOYIUSIS @  (S[qe[reAe J1) uoneordde jo synsoy
spunj $s9001d uOISS2I0®
UOIONISUOIAI 0] PAydeIe ANI[RUonIpuo)) VAIA 01 payoene AIeuonipuo))  ay) 03 payul] A[aIeIpawul AJI[RUOnIpuo))

(ponunuoo) | s|qey

) Springer Q ASSER PRESS


https://economy-finance.ec.europa.eu/system/files/2022-11/Memorandum%20of%20Understanding%20-%20EUR%205%20billion%20exceptional%20MFA%20to%20Ukraine.pdf
https://economy-finance.ec.europa.eu/system/files/2022-11/Memorandum%20of%20Understanding%20-%20EUR%205%20billion%20exceptional%20MFA%20to%20Ukraine.pdf
https://www.me.gov.ua/News/Detail?lang=uk-UA&id=056142ff-eefe-4202-834d-1118ae6b3961&title=ReformuvanniaProtseduriVidboruNagliadovikhRad
https://www.me.gov.ua/News/Detail?lang=uk-UA&id=056142ff-eefe-4202-834d-1118ae6b3961&title=ReformuvanniaProtseduriVidboruNagliadovikhRad

M. Rabinovych

724

TTOT 939MNS[g UBA PUB 007 13P UBA 338 ‘dIYsdIEPIPUEd () S, SUIELY() PUE Jesm JO dUINPUOD Y J3pUN VY duleny()-Nd Ay Jo uonesado ay) ojur JySisur ue 1o,

9°'uj 99§,

TTOT 1oquiade 91 Jo TTe

71 [O “(+ 2oursisse [erourUyoIORW) €707 10§ dureny o) yoddns Surpraoid 10j juswnnsur ue SurYsIqeISe 707 JqURd(] 1 JO [1OUN0)) Ay} Jo pue juswerred ueadoing
3 JO €9%7/2T0T (NH) UoNB[NSIY 93§ "UOISIOAP k& UBY) JAyIel ‘uone[n3ar oy £q paydope sem (u[q g1) a3exoed 1sa3re] S ‘Qureny) 03 VAN SWIem F JO A[eds Y} UAID,
€20C TqUIad3(] 9T PIssad0y “Jpd-uoIsIoA no~ SuIpue)sIopun” JO WNPUBIOWAW  QUIBIN/6()-0Z07/SO[Y/W)SAS

/o edoina o9 oueuy-Awouodd//:sdny 0zog Af €7 ‘Temoriog se auren|) pue IopuoT se uorup) ueadoinyg oY) usamiaeq Surpue)siopu() JO WNPULIOWSA (0Z0T) Quren|n)
-Nd Pue 00T ABIN LT JO T/ATI/0T0T/11/dd dtwdpued 61-AIAQD U JO 1x)u00 oy) ut swoulied pooymoqysiou pue Judwoesre[us o) VA sSurpraoid uo 0zog LB ST Jo
10L/020T T19uno) 2y pue juawrerred ueadoing ay) Jo (NF) UOISIOA Ay} UO paseq Sem aurenyn o) papiaoid Ng oyl (ujq 7’1 YNH) 3eyoed yAIN rem-oxd isef oy 37,
€70T TquIad(] 9T PIssad0y “Jpd-uoIsSop I WS 97 TUd/C(-L10T/SAy/waisks/na edoma-0a-juswade[ua-pooymoqysouy/:sdiny Teuy99z8(9102)D

‘uoru() 9y jo 33pnq [eIouag Yy woly padueuy aq 0) (QOAVYJ) UIBDY() Ul WLIOJOy MET Jo 9[ny ay) 0} 1oddng uo 9oz [II 2InSeaA [e10adS 2y} uo 9(Z Joquiade
1 Jo uorsioa( Sunuowd[duy uoIssIuwo)) J¢zOg 2quedd( 9T Passdddy Add'89889L Id €A NH NOISIOAA ONLLNAWATINT NOISSININOD 14 L06T #10T O
/1 1-1202/se1y/waisAs/na edoma-oa yuswagreua-pooymoqysiau//:sdny Teuy/062(#102)D ‘uortun ueadomyg oy) jo 123pnq [eIouad oY) wolj padueuy dq 0} uren|n jo
INOAEJ UT $](7 SAINSLIJA [e1oadg & uo 4107 [Hdy 67 Jo uorsoe Sunuowerdwy uorssuwo)) Aq Sequo(] Pue BOWILI) UI UOISSAISTe UeISSy JO 1Ie)S 9y} pue Ueprew
-o1ng oy} SUIMO[[0f [IoWLIN) PUE AJ[IGEISUT AWOIIA0 dureny() d[oy 03 (7 3y3 £q paonponul ‘saInseaw SUIP[IMG-oJels paIuasaidal aureny() Jo INOABY Ul SAINSLIN [e10ads,

‘B "UJ 998,
sageyoed v [euondaoxs pue
Kouagiowo dwinaem SurA[Iopun sNON
JPUIEIN(] 0} SWEIS ANUNOD AJEPIPULd aureny) Joj saSexoed
N4 Jo Sunuei3 ay) pue Jem dy) Adsop VAN N4 Tem-a1d oAy SurApropun snoj
‘Sunerodo sonunuod vy auren|-Ng (SVV) 1UaWwodISy uoneroossy aureny-Ng S()OJAl PuE SjuswaaISe [e1aJe[Ig SjuaWINNSUI [eIJe[Ig
$100{01d QOUR)SISSE [EIIUYD) JO Youne[ S, () Y
JApoe] surenyn Jourenyn o) sageyoed YA Jem-a1d 9AL] IO S0UBISISSE [BIOUBUL UO S[OJA] JO UOISN[OU0D adoos dNH
psaSeyoed QPUreny( jo QU J0J SISeq Ay} Jos By} (SUOISIAP JO SUOT 9y SPISINO JO UIYIIM SJUSWNIISUT QOUBISISSE
VAN Teuondaoxa pue Kousdrowyg INOAR, UI SAUNSBIA] [102dS 907 PUB [0  -B[nSaI ‘AJUOWILOD JSOUL) SJUSWNOOP [e39] S,NH [eI1UYD) U [EIOURUY [RIdJE[IUN S, N
m A[dwod pinoys sarnunod
Jouyred SUONIPUOD JOY Ay} duyap 0} NG
LUOTIBZI[RIOQI] BSIA UO UR[J UONIY Ay} AQ pazZI[In uJo 14 ‘sanred ) 10§
SUOTJEI)0TOU UOISSIOOL JO WI[EdI Y} 0)  Puk dn3o[el(] UONBZI[EIdqIT BSIA Suren|)-Nq $100JJ0 [e39] SuneaId Jou dINJeU JIOY) Aq
Sunjiys ‘ondoferp eonijod snonunuo) an3orerp [eonijod [eerig ‘syuownmsur anSoferp Ao1jod pue [eaniod syuawnnsur [e39] oS,
2T0T 2ouIs Jus[eAarnba / uonerado Tem 9y 03 Joud sojdwexyg uoneue[dxg k103918

QuImIeMm 9y} UI pue Jem 9y) 0} Jorid syuswnnsur AJifeuonipuod Ny jo Surwerj [e39] oy, ¢ 3|qeL

) Springer Q ASSER PRESS


https://neighbourhood-enlargement.ec.europa.eu/system/files/2021
https://neighbourhood-enlargement.ec.europa.eu/system/files/2017-03/eni_2016_sm_iii_decision.pdf
https://economy-finance.ec.europa.eu/system/files/2020-09/ukraine_memorandum_of_understanding_eu_version.pdf
https://economy-finance.ec.europa.eu/system/files/2020-09/ukraine_memorandum_of_understanding_eu_version.pdf

EU Enlargement Policy Goes East: Historical and Comparative... 725

of accession negotiations, seven conditions received unprecedented media cover-
age in Ukraine, and the government’s action to comply with them has been closely
monitored by several think tanks.*® The confluence of intergovernmental bargain-
ing and societal mobilization mechanisms behind the seven conditions pushed the
Ukrainian government to comply with sensitive RoL conditions, set by the Union.
Ukraine’s acute dependence on the EU’s MFA, stemming from the economic effects
of the war, also contributes to the EU’s bargaining power over the government.
Similar effects are likely to arise in the case of the reconstruction funds. Yet, as
discussed above, the success of RoL reforms, promoted through EU conditionality,
will depend on the predictability of the enlargement process, including the clarity of
benchmarks and the consequences of Ukraine’s (non-)compliance with them.*

With this, my analysis confirms that war circumstances in Ukraine have not pre-
vented the EU from insisting on RoL reforms. In contrast, economic and military
needs, brought about the war, coupled with Ukrainian population’s support for
EU integration created a momentum for the EU’s application of conditionality in
Ukraine. Below I show that the EU utilized this momentum to insist on the finaliza-
tion of several reforms it had been promoting in Ukraine prior to the war.

4 EU Wartime Conditionality vis-a-vis Ukraine: Completing
the Outstanding Tasks

This part of the analysis will rely on historical analysis to demonstrate the path
dependent nature of the EU’s wartime conditionality vis-a-vis Ukraine, when it
comes to both the EU’s toolbox and the scope of the RoL requirement. The EU’s
current conditionality may be seen as path-dependent in broader terms, e.g. with
respect to the EU’s pre-accession conditionality for CEE countries or even post-
accession conditionality the EU applied to Bulgaria and Romania (Cooperation
and Verification Mechanism, CVM).% In this section of the paper, I will, however,
address path dependency in narrower terms, comparing the scope of current EU’s
RoL conditionality vis-a-vis Ukraine and the one it had been applying vis-a-vis
Ukraine within the framework of the European Neighbourhood Policy (ENP).
Between 2004 (launch of the ENP) and 2022 (the granting of a candidate country
status to Ukraine), the EU had developed “a comprehensive toolbox for the rule of
law promotion in Ukraine, combining ‘soft’ and ‘hard’ instruments”, with condi-
tionality lying at its heart.’! This toolbox had been largely built on the experiences
of the accession process, raising scholars’ concerns as to the feasibility of incen-
tivizing a partner country to conduct ambitious RoL reforms in the absence of a
membership perspective.’? Yet, being aware of this structural weakness of the ENP,

48 E.g. Sydorenko 2023.

49 For the role of predictability in the accession process, see Basheska, 2022, For the role of benchmark-
ing in the accession process, see Kacarska and Imeni 2019.

30 More on the experience of CVM

5! Rabinovych 2023.

32 E.g. Langbein and Wolczuk 2012; Langbein and Bérzel 2013.
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the Union also used alternative incentives to promote compliance with its RoL. con-
ditions among the ENP countries, including Ukraine, with visa liberalization dia-
logues as a salient and example.>

Following the classification of EU external RoL. promotion instruments, introduced
by Laurent Pech™, the EU’s pre-war conditionality vis-a-vis Ukraine was embedded into
three categories of instruments. As presented in Table 2, all these instruments either con-
tinue existing during the wartime, or their close equivalents were introduced by the EU:

Alongside the legal framing, these are also the focus points and key EU demands
under pre-war conditionality that build on the EU’s pre-war reform promotion efforts
in the country. The most evident example of such a case deals with judicial reform
(meant generally, except for the anti-corruption-related tasks). Judicial reform with the
focus on the courts’ independence and impartiality, as well as effectiveness of the judi-
cial review has been a priority of the EU’s RoL promotion in Ukraine since the 2004
EU-Ukraine Action Plan that aimed to prepare Ukraine for AA negotiations.” the
Plan and other pre-Euromaidan “soft” documents, presenting the outcomes of political
dialogue, largely focused on substantive matters, such as the reform of Ukraine’s civil,
criminal and administrative codes, based on EU standards, or creation of the legal
basis for effective implementation of judgments by the European Court of Human
Rights (ECHR) and international judicial cooperation in civil and criminal matters.*®
With time, especially following the Euromaidan and the conclusion and subsequent
entry force of the AA, the EU shifted from conditions pertaining to substantive leg-
islation to using conditionality as a tool for building specific systems and institutions
in the judicial domain. The former part of this statement can be exemplified by condi-
tionality under MFA III (2015, up to 1.8 billion EUR), requiring Ukraine to strengthen
the enforcement of judicial decisions and adopting the methodology to assess courts’,
rather than individual judges’ performance.’’ The focus on institutions is salient in two
complicatedly formulated conditions under MFA 2020-2021:

“— the creation of a new High Qualification Commission of Judges of Ukraine
[HCQIJ] through a transparent selection procedure with international participation;

And

the creation of an Ethics Commission with international participation, which
would have the mandate to 1) carry out a one-time assessment of the integrity and

33 Factual information on the EU’s visa liberalization dialogue with ENP countries can be found on the
webpage: https://home-affairs.ec.europa.eu/policies/international-affairs/collaboration-countries/visa-liber
alisation-moldova-ukraine-and-georgia_en.

* Pech, L. (2012/2013).

35 2004 EU-Ukraine Action Plan, available at: https://europavarietas.org/csdp/files/paucukraine.pdf.

% Ibid, p.6. E.g. see also European Commission, High Representative (2011) Joint Staff Working Docu-
ment “First progress report of the implementation by Ukraine of the Action Plan on Visa Liberalization.
SEC(2011)1076final of 16 September 2011. https://home-affairs.ec.europa.eu/system/files/2020-09/ua_
vlap_1st_progress_report_sec_2011_1076_f_en_document_travail_service.pdf. Accessed 16 December
2023.

57 EU-Ukraine (2015) Macro-financial assistance for Ukraine Loan Facility from the European Union
of up to 1.8 billion EUR. Memorandum of Understanding between the European Union as Lender and
Ukraine as Borrower. https://ec.europa.eu/economy_finance/international/neighbourhood_policy/doc/
mou_eu_ukraine_en.pdf. Accessed 16 December 2023.
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ethics of members of the High Council of Justice and recommend their dismissal
to the electing (appointing) authorities in those cases when the members of the
High Council have been found non-compliant with the standards, and 2) establish
a pool of pre-selected candidates from which the electing (appointing) authorities

for members of the High Council of Justice [HCJ] will draw their nominations”.>

With HCQJ and HCIJ representing key judicial self-governance bodies in Ukraine,
the abovementioned conditions pursued several intertwined objectives, such as final-
izing lustration of judges, started after the Euromaidan, reducing political corrup-
tion in courts and overcoming the lack of staff in courts.’” The latter issue had been
urgent already in 2019-2020, as the non-operation of the HQCH and HCJ led to the
non-appointment of new judges, so that the caseload per an acting judge exceeded
1500 per year.®” Such a high caseload constituted a direct threat to citizens’ access
to justice and RoL, influencing both the duration and quality of case consideration.
Despite the urgency of the matter, the fulfillment of the conditions, set in the 2020-
2021 MoU, did not go smoothly, with attempts by different institutions to undermine
the activities of the Ethical Council and the lack of trust between the Ethical Council
and acting members of the HCJ.®! Subsequently, as of the start of the war, neither
the HCQJ, nor the HCJ was formed and started operating. Building on its 2020-2021
MFA conditionality, the Commission thus included condition as to finalizing the
integrity vetting of candidates for HCJ membership and the selection of candidates
to form the HCQJ to its Opinion on Ukraine’s EU membership application.’? Note-
worthy, the conditionality attached to the Commission’s Opinion was reinforced by
MFA conditionality, stipulated in 2022 July and October MoUs.%* The 2023 MoU
on 18 billion EUR MFA also incorporated the requirement to reestablish the HQCH
and HCJ “based on the current work of the Ethics Council and the Selection Com-
mission”, mentioning Q3 as a deadline.** Eventually, Ukraine’s compliance with the

38 EU-Ukraine (2020) Macro-financial assistance to Ukraine of up to EUR 1.2 billion. Memorandum
of Understanding between the European Union as Lender and Ukraine as Borrower, 23 July, p.5 https:/
economy-finance.ec.europa.eu/system/files/2020-09/ukraine_memorandum_of_understanding_eu_versi
on.pdf. Accessed 16 December 2023.

% On the challenge of lustration in Ukrainian courts, see: Chernovol 2023.

%0 Judiciary of Ukraine (2020, 17 December) Due to the lack of staff, people cannot achieve justice in courts
for years. https://no.mk.court.gov.ua/sud1419/pres-centr/news/1042245/ Accessed 16 December 2023.

ol E.g. Ukrinform 2021; Perun 2022.

62 2022 Opinion on Ukraine’s membership application.

93 EU-Ukraine (2022) Macro-financial assistance to Ukraine of up to EUR 1.2 billion. Memorandum
of Understanding between the European Union as Lender and Ukraine as Borrower, 23 July, https:/
economy-finance.ec.europa.eu/system/files/2020-09/ukraine_memorandum_of_understanding_eu_versi
on.pdf. Accessed 16 December 2023; EU-Ukraine (2022) Macro-financial assistance to Ukraine of up
to EUR 5 billion. Memorandum of Understanding between the European Union as Lender and Ukraine
as Borrower, 3 October. https://economy-finance.ec.europa.eu/system/files/2022-11/Memorandum%
200f%20Understanding %20-%20EUR %205 %20billion%20exceptional % 20MFA %20to%20Ukraine.pdf.
Accessed 16 December 2023.

64 EU-Ukraine (2023) Instrument for providing support to Ukraine for 2023 (macro-financial assistance
+) of up to EUR 18 billion. Memorandum of Understanding between the European Union as Lender

and Ukraine as Borrower, 16 January. https://economy-finance.ec.europa.eu/system/files/2023-01/Memor
andum%200f%20Understanding_ EU-UA.pdf. Accessed 16 December 2023.
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requirement to reestablish its judicial self-government bodies was confirmed by the
Commission’s 2023 Report on Ukraine.®

A similar case can be made with respect to the EU’s efforts to build anticorrup-
tion institutions in Ukraine, such as the National Anticorruption Bureau (NABU),
Specialized Anticorruption Prosecutor Office (SAP) and the High Anticorruption
Court (HACC). First conditionality clauses immediately engaged with the creation
and ensuring the functionality of anticorruption institutions date back to the Com-
mission’s 5™ progress report on the implementation of the EU-Ukraine Visa Lib-
eralization Plan (VLAP), the 2014 Special Measure for Ukraine and pre-war MFA
packages, e.g. the 2018 MFA IV demanding that Ukraine establishes the HACC.%
In turn, the Commission included the further strengthening the fight against corrup-
tion, especially at the high level, and the appointment of SAP head and NABU heads
into both the conditionality attached to the Opinion on Ukraine’s membership appli-
cation and wartime MFA packages.®’

Notably, alongside using the momentum to ensure that Ukraine completes out-
standing tasks, the Commission also included entirely new RoL conditions to
its Opinion on Ukraine’s membership applications and MFA. The former part of
this statement can be exemplified by the condition as to Ukraine’s “enact[ing] and
implement[ing] legislation on a selection procedure for judges of the Constitu-
tional Court of Ukraine, including a pre-selection process based on evaluation of
their integrity and professional skills, in line with the Venice Commission recom-
mendations”.%® With this condition, the Commission consolidated international
donors’ prior primarily political efforts to ‘reload’ Ukraine’s Constitutional Court
following the 2020 crisis, when the Court attempted to ‘undo’ Ukraine’s anticor-
ruption reform.®” As a relatively novel condition attached to MFA one can mention
the “development and adoption of an overarching strategic plan for the reform of
the entire law enforcement sector as part of Ukraine’s security environment”.”® This

5 European Commission (2023) Commission Staff Working Document “Ukraine 2023 Report” accom-
panying the document 2023 Communication on EU Enlargement Policy. SWD(2023)699final of 8
November 2023.

% European Commission (2015) Fifth Progress Report on the Implementation by Ukraine of the Action
Plan on Visa Liberalization, COM(2015)200final of 8 May 2015; Commission Implementing Decision of
29 April 2014 on a Special Measures 2014 in favour of Ukraine to be financed from the general budget
of the European Union, C(2014)2907final. https://neighbourhood-enlargement.ec.europa.eu/system/files/
2021-11/C_2014_2907_F1_COMMISSION_IMPLEMENTING_DECISION_EN_V3_P1_768868.PDF.
Accessed 16 December 2023; EU-Ukraine (2018) Memorandum of Understanding between the Euro-
pean Union as Lender and Ukraine as Borrower, 14 September 2018. https://economy-finance.ec.europa.
eu/system/files/2018-09/mou_protocol_version_eu.pdf. Accessed 16 December 2023.

67 2022 Opinion on Ukraine’s membership application; e.g. EU-Ukraine (2020) Macro-financial assis-
tance to Ukraine of up to EUR 1.2 billion. Memorandum of Understanding between the European Union
as Lender and Ukraine as Borrower, 23 July. https://economy-finance.ec.europa.eu/system/files/2020-09/
ukraine_memorandum_of_understanding_eu_version.pdf; Accessed 16 December 2023.

%8 2022 Opinion on Ukraine’s membership application, p. 20.

% On the 2020 Constitutional Court crisis in Ukraine, see: Channel-Justice 2020.

70 EU-Ukraine (2023) Instrument for providing support to Ukraine for 2023 (macro-financial assistance
+) of up to EUR 18 billion. Memorandum of Understanding between the European Union as Lender
and Ukraine as Borrower, 16 January. https://economy-finance.ec.europa.eu/system/files/2023-01/Memor
andum%200f%20Understanding_ EU-UA.pdf. Accessed 16 December 2023.
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condition can be, however, also seen as calling Ukraine to consolidate the achieve-
ments of previous reform efforts in the law enforcement domain, including those in
connection with the visa liberalization process and support of the EU Advisory Mis-
sion to Ukraine (EUAM).

To sum up, both in terms of the legal framing and content, the EU’s wartime RoL.
conditionality vis-a-vis Ukraine can be seen as building on the EU’s pre-war condi-
tionality efforts. An increase in the EU’s leverage over Ukraine because of granting it
an EU candidate status and Ukraine’s dependence on Western military and economic
aid enabled it to push Ukraine towards both completing its outstanding tasks in sensi-
tive domains and launching entirely new sector-wide reforms in the RoLL domain.

5 EU Wartime Conditionality vis-a-vis Ukraine: Learning
from the Western Balkans experience

This part of the analysis will highlight similarities between the design and scope
of the EU’s wartime conditionality for Ukraine and conditionality the Union has
been applying vis-a-vis Western Balkans between 2018 and 2023. It is shown that,
despite challenges the EU has encountered, when promoting the RoL in the West-
ern Balkans’', it extensively relied on conditionality frameworks, developed in this
context, to shape its current conditionality for Ukraine. Moreover, I demonstrate that
by 2023 the EU has come up with a general operationalization of the RoL it applies
to assess progress of all candidate countries. Anticorruption and judicial reform, as
well as fundamental rights’ protection lie at the heart of the framework, while the
socio-economic foundation of the RoL (e.g. higher education, digitalization, decar-
bonization) remains outside the scope of the EU’s attention.

In its 2022 Special Report on the EU support for the RoL in Western Balkans,
the EU Court of Auditors found that “EU action [in the region] has contributed
to reforms, but has had little overall impact on progress in the rule of law”.”> This
finding is consonant with the insights from the literature on the EU-supported RoL
reforms in the Western Balkans, whereas in the case of Serbia it was even argued
that EU conditionality has contributed to the consolidation of dysfunctional? gov-
ernance practices in the region.”* In this view, there is an ongoing debate as to how
the EU can design its RoL conditionality vis-a-vis Ukraine and Moldova, in order
to avoid the pitfalls of the Western Balkans enlargement.”* Yet, while the Euro-
pean Council it had been only recently agreed to open accession negotiations with

7! See Hogic 2024.

72 European Court of Auditors (2022) Special Report “EU support for the rule of law in the Western
Balkans: despite efforts, fundamental problems persist”. https://www.eca.europa.eu/Lists/ECADocumen
ts/SR22_01/SR_ROL-Balkans_EN.pdf. Accessed 16 December 2023.

73 Richter and Wunsch (2020).

74 As an example of the contribution to this debate, see Naumenko, D., Bulana, O and S. Diachenko
(2022) Western Balkans Accession to EU: Lessons for Ukraine. https://ucep.org.ua/wp-content/uploa
ds/2022/11/western_balkans_accession_to_eu_lessons_for_ukraine_09.11.2022_final.pdf. Accessed 16
December 2023.

) Springer Q ASSER PRESS


https://www.eca.europa.eu/Lists/ECADocuments/SR22_01/SR_ROL-Balkans_EN.pdf
https://www.eca.europa.eu/Lists/ECADocuments/SR22_01/SR_ROL-Balkans_EN.pdf
https://ucep.org.ua/wp-content/uploads/2022/11/western_balkans_accession_to_eu_lessons_for_ukraine_09.11.2022_final.pdf
https://ucep.org.ua/wp-content/uploads/2022/11/western_balkans_accession_to_eu_lessons_for_ukraine_09.11.2022_final.pdf

730 M. Rabinovych

Ukraine, and the negotiating framework is still under development, the focal points
of the EU’s wartime conditionality vis-a-vis Ukraine resemble RoL conditions the
EU has utilized vis-a-vis the Western Balkans.

Before starting with the comparison, it is important to underscore two key policy
documents that constitute the basis for the EU current approach to RoL in the West-
ern Balkans. They are the Commission’s 2018 strategy on the “credible enlargement
perspective” for the Western Balkans and its 2020 communication, seeking to put this
perspective into effect through new enlargement methodology.” In the former Commu-
nication, the Commission stressed ““Strengthened support to the rule of law” as the first
one among six priorities in the accession process for the Western Balkans.’® To ensure
stronger credibility and better structure for the accession process, the latter Communica-
tion grouped negotiating chapters into six clusters.”’ Thereby the RoL got included into
the ‘fundamentals’, bringing together chapters 23 — “Judiciary and fundamental rights”,
24 — “Justice, Freedom and Security”, 5 — “Public procurement”, 18 — “Statistics” and
32 — “Financial control”, as well as economic criteria, functioning of democratic insti-
tutions.”® According to the Communication, the negotiations on fundamentals should
be guided by “a roadmap for the rule of law chapters equivalent to the previous action
plans” as the opening benchmark with interim benchmarks to be set; a roadmap on func-
tioning democratic institutions and public administration reforms and “a stronger link
with the economic reform programme process to help the countries meet the economic
criteria”.” Despite the substantive and procedural changes to the enlargement process
with the above Communications, they neither offered concrete proposals to strengthen
the RoL in the Western Balkans, nor revolutionized the approach to setting RoL. bench-
marks.®* As discussed by Hoxhaj, the 2018 Communication can be rather seen as “a plat-
form for the Western Balkans and the Commission to engage in a dialogue to transform
the rule of law flagship initiative into a joint action plan™.8' Yet, no joint RoL-focused
plan came into being either bilaterally or regionally, with different Western Balkan
states” having to fulfill divergent RoL preconditions to move towards EU membership.

The most challenging cases, in this vein, seem to be Albania and BiH. In March
2020, the European Council endorsed the opening of accession negotiations with
Albania. In contrast to North Macedonia, with which the Commission also started
accession talks at the same time, Albania was asked to fulfill fifteen conditions, with
six of them to be met by the first Accession Conference (year), and nine after the
second (year). Similar to the case of EU’s conditionality attached to its Opinion on

7> European Commission, ‘A credible enlargement perspective for and enhanced EU engagement with
the Western Balkans’, COM/2018/065final of 6 February 2018; European Commission, ‘Enhancing the
accession process — A credible EU perspective for the Western Balkans’, COM/2020/57final of 5 Febru-
ary 2020.

76 European Commission, ‘A credible enlargement perspective for and enhanced EU engagement with
the Western Balkans’, COM/2018/065final of 6 February 2018

77 European Commission, ‘Enhancing the accession process — A credible EU perspective for the West-
ern Balkans’, COM/2020/57final of 5 February 2020.

78 Ibid.
7 Ibid.

80 Hoxhaj 2021, p. 148.
81 Ibid.
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Ukraine’s EU membership application, the majority of such conditions concerned
judicial and anti-corruption reforms, for instance:

“ensur[ing] the continued implementation of the judicial reform, including
ensuring the functioning of the Constitutional Court and the High Court, tak-
ing into account relevant international expertise including applicable opinions
of the Venice Commission”

“finaliz[ing] the establishment of the anti-corruption and organized crime
specialized structures”

“strengthenf[ing] strengthen the fight against corruption and organised crime,
including through cooperation with EU Member States and through the action

plan to address the Financial Action Task Force (FATF) recommendations”.%*

In contrast to the fifteen conditions for Albania that were included to Council con-
clusions to meet concerns of individual Member States® in connection with the open-
ing of accession negotiations, the Commission made the opening of accession nego-
tiations with BiH subject to its compliance with a set of 14 conditions.®* In contrast to
both the conditions for Albania and EU’s wartime conditionality against Ukraine, these
conditions are grouped into four groups that allows for distinguishing “Rule of Law”
from “Democracy/Functionality” (merely dealing with the separation of power and
operation of state institutions), “Fundamental rights”” and “Public administration”. Two
of the three RoL conditions under the Commission’s Opinion on membership applica-
tion by BiH are thematically close to those for Albania and Ukraine, and deal with judi-
cial reform and strengthening the prevention and fight against corruption and organized
crime.®® However, the fact that the latter condition, containing numerous sub-conditions
focusing on obligations to adopt substantive legislation (e.g. on conflict of interest and
whistleblowers’ protection, on anti-corruption bodies)* testifies to BiH’s being behind
Albania and Ukraine that already merely work on law implementation. Another inter-
esting feature of the EU’s RoL conditionality for BiH is the presence of the condition,
dealing with “effective coordination, at all levels, of border management and migration
management capacity, as well as ensuring the functioning of the asylum system”.%’

Though not present in other conditionalities we analyzed above, the presence of
such a condition is, however, consonant with the scope of “Rule of Law and fun-
damental rights” parts of the Commission’s assessment reports for Western Balkan
countries. Comprised of chapter 23 “Judiciary and fundamental rights” and chap-
ter 24 “Justice, freedom and security”, these chapters approach the RoL in a context-
specific way but enable us to trace the following elements the EU model is based on:
(Table 3).

82 Council of the EU, ‘Enlargement and stabilization and association process. The Republic of North
Macedonia and Albania. Council conclusions’, 7002/20 of 25 March 2020.

83 Hoxhaj 2021, p. 156.

8% European Commission, ‘Commission Opinion on Bosnia and Herzegovina’s application for member-
ship of the European Union’, COM(2019)261final of 29 May 2019.

8 Ibid.

8 Ibid.

87 Ibid.
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Author’s own elaboration based on 2020-2023 EU progress reports for Western
Balkan countries®®

An in-depth reading of the 2023 Ukraine report, produced by the Commission,
reveals its use of exactly the same structure, when it comes to assessing the state of
Ukraine’s preparedness with respect to chapters 23 and 24. Compared to the West-
ern Balkans, it emphasizes several Ukraine-specific matters, such as the legal frame-
work and Ukraine’s operational capacity to handle atrocity crimes domestically,
countering oligarchic influence, as well as asset confiscation and money laundering.

With this, it can be concluded that, notwithstanding the challenges of the two
decades of its RoL. promotion policy in the Western Balkans, the EU’s approach
to the design and scope of its RoL conditionality vis-a-vis Ukraine has so far mir-
rored the one it used in Western Balkans, largely focused on the formal and institu-
tional aspects of the concept. By comparison with Albania and BiH, the conditions
Ukraine got are, however, more precise and, thus, easier in terms of determining
what should be considered as compliance. Put aside a rather specific Home Affairs-
focused chapter 24 “Justice, Freedom and Security”, the Commission’s current
RoL conditionality and progress assessment focuses on the judiciary, fight against
corruption and fundamental rights. All the three elements are central to the seven
conditions attached to the Commission’s Opinion on Ukraine’s membership applica-
tion and the four further conditions Ukraine must fulfill to start with the adoption of
negotiation framework.

6 Conclusion

The main finding of my contribution is that, notwithstanding the geopolitical nature
of the current enlargement, the EU’s approach to RoL conditionality is path-depend-
ent. There are no concessions or adjustments so far that could have made EU RoL
promotion in the region more effective or accelerate the enlargement process.

The case of EU’s application of RoL conditionality to Ukraine, while the latter is in
active war with Russia, is unique for the history of the Union, generally, and its enlarge-
ment policy, more specifically. Nonetheless, the war can be seen as an important cata-
lyzer in the EU’s shift from “integration without membership” to the active pursuit of
actual enlargement in relation to Ukraine. Aware of both the geostrategic significance
of further eastward enlargement and of its increased leverage in Ukraine, the EU exten-
sively utilized political momentum to apply RoL conditionality vis-a-vis Ukraine.

My analysis revealed three key characteristics of this conditionality. First, the EU’s
wartime RoL conditionality vis-a-vis Ukraine is based on the combination of sev-
eral instruments and incentives, namely political dialogue (and Ukraine’s progress to
EU membership), macro-financial assistance and reconstruction funds. Since the lat-
ter assistance type is still debated, it got least attention in the analysis. Secondly, the

8 Enlargement reports 2021-2023 for all Western Balkans countries are available on the webpage:
https://neighbourhood-enlargement.ec.europa.eu/enlargement-policy/strategy-and-reports_en.  Accessed
16 December 2023.
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substance of EU wartime conditionality vis-a-vis Ukraine has been largely driven by
the EU’s previous RoL engagement with Ukraine. In the wartime, the EU focused on
pushing Ukraine to complete outstanding and highly sensitive tasks in the domains of
the judiciary, anticorruption and fundamental rights. In doing so, it often ‘mirrored’ key
conditions in both political dialogue and MoUs attached to MFA, with the latter being
slightly more detailed and technical. Thirdly, while serving as a logical continuation of
the EU’s pre-war RoL promotion efforts in Ukraine, EU wartime conditionality vis-a-
vis Ukraine is close to the conditionality it utilizes in the accession context. Amidst EU
institutions’ strive for consolidating the EU’s understanding of the RoL in connection to
the internalEU RoL crisis, we witness the focus on judiciary, anticorruption, and fun-
damental rights as becoming central to the Commission’s understanding of RoL. This
path-dependency crystallized in the contexts of both the Western Balkans’ monitor-
ing/negotiations and the new candidate countries’ accession processes. Thus, despite
the uniqueness of strategic and political context, EU’s wartime conditionality can be
seen as driven by the confluence of the EU’s pre-war engagement with Ukraine and
the strongly formalized, currently dominant understanding of RoL accession precondi-
tions. Minor changes to be underscored include the EU’s focus on specific benchmarks
within pre-defined realms and strong alignment between political and financial instru-
ments. Nonetheless, current geostrategic pressures have not yet led to major substantive
changes in the philosophy behind the enlargement process and the EU’s application of
the RoL conditionality or the Union’s understanding of the scope of the concept.
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