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Abstract
In recent years, widespread concerns have been expressed about some of the pro-
posed reforms to the judicial system in Poland posing a risk to the rule of law and 
the independence of the judiciary in the country. The present contribution argues 
that the proposed reforms also threatens the mutual trust between EU Member 
States, which is the backbone of judicial cooperation in civil matters. It will show 
how mutual trust underpins the mutual recognition of judgments under various 
EU Regulations and discusses to what extent these regimes allow for exceptions to 
mutual recognition in case of fundamental rights concerns in the Member State of 
origin of a judgment. It is shown that the Court of Justice of the European Union 
(CJEU) maintains a strict approach to such cases, allowing for exceptions only in 
extreme cases. The case law of the European Court of Human Rights (ECtHR) is 
shown to be deferential to the authority of the CJEU in this regard.
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1  Introduction

[L]egal certainty and trust are the preconditions of judicial co-operation and 
therefore the preconditions of mutual recognition and enforcement of court 
decisions across Europe.

These words are part of a letter from the Network of the Presidents of the 
Supreme Judicial Courts of the European Union (hereinafter: ‘the Network’) to the 
Vice-President of the European Commission, Mr. Frans Timmermans.1 In this letter, 
the Network expresses—not for the first time2—its concerns regarding the intended 
judicial reforms and the rule of law in Poland. The proposed measures could, the let-
ter warns, seriously undermine legal security and mutual trust within the European 
Union.

As the Network emphasises in its letter, judicial cooperation between EU Mem-
ber States is founded on mutual trust in the adequate functioning of the legal and 
judicial systems in Member States. In the integrated legal order of the European 
Union, the independence and reliability of the judiciary are no longer solely the 
concern of individual Member States, but are essential to judicial cooperation. This 
is borne out by the fact that many EU Regulations now allow for recognition and 
enforcement of civil judgments across EU borders without any formal permission 
being required, but also without the possibility of checks in the Member State where 
recognition or enforcement is sought (see Sect. 2, below). The grounds for refusal 
(in particular the public policy exception) which a judgment debtor could tradition-
ally invoke so as to halt enforcement of a foreign judgment against him are no longer 
available for all judgments.

As the letter from the Network quoted above points out, such free movement of 
judgments (i.e., without any checks) is only possible when it is based on a mutual 
trust between Member States: the confidence that judicial systems throughout the 
EU, though different, all comply with the essential guarantees of the right to a fair 
trial. A fundamental element of a fair trial is the right to adjudication by an inde-
pendent and impartial tribunal. There are currently serious doubts as to whether, 
in the light of certain proposed reforms, the Polish judicial system will continue 
to comply with this guarantee.3 One controversial proposal is the intended amend-
ment whereby the majority of the members of the National Council (whose main 
task is the nomination of judges) would be elected by Parliament. This would give 
the Polish Parliament paramount control over the election of judges and in the long 
run would politicise the judiciary and undermine its independence. Another is the 
proposed procedure by which Polish court proceedings of the past 5 years can be 

1  Letter of 18 December 2018 from the Network of the Presidents of the Supreme Judicial Courts of 
the European Union to Mr. Frans Timmermans, published at https​://www.recht​spraa​k.nl/Organ​isati​e-en-
conta​ct/Organ​isati​e/Hoge-Raad-der-Neder​lande​n/Docum​ents/Lette​r%20of%20Pre​siden​t.pdf.
2  On 24 April, the Network had already issued a statement on the situation in Poland; available at http://
netwo​rk-presi​dents​.eu/sites​/defau​lt/files​/State​mentP​oland​.pdf.
3  See for an overview and a discussion of the measures Commission Recommendation (EU) 2018/103 of 
20 December 2017 concerning the rule of law in Poland [2018] OJ L 17/50, para. 2.

https://www.rechtspraak.nl/Organisatie-en-contact/Organisatie/Hoge-Raad-der-Nederlanden/Documents/Letter%20of%20President.pdf
https://www.rechtspraak.nl/Organisatie-en-contact/Organisatie/Hoge-Raad-der-Nederlanden/Documents/Letter%20of%20President.pdf
http://network-presidents.eu/sites/default/files/StatementPoland.pdf
http://network-presidents.eu/sites/default/files/StatementPoland.pdf
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re-opened under vague or arbitrary conditions. A third measure is the intended low-
ering of the age of retirement of Supreme Court judges, which would have a signifi-
cant impact on the composition of the Supreme Court, impeding its autonomy and 
independence.

The proposals have been met with concerned reactions from (among others)4 the 
European Commission, which issued four Rule of Law Recommendations5 and even 
took a first step towards triggering the so-called ‘nuclear option’ of Article 7(1) of 
the Treaty on European Union (TEU): a temporary suspension of Poland’s right to 
vote in the European Council.6 The strong response from the European Commission 
is understandable. Protection of the rule of law and the independence of their judici-
ary are not only of concern to Polish citizens. The assurance that all EU Member 
States equally and adequately subscribe to these values is also the backbone for judi-
cial cooperation in the EU, both in civil and in criminal matters. As stated above, 
some EU Regulations have abolished cross-border checks on the basis of the pre-
sumption that the rule of law is observed throughout the EU. Using the Polish situa-
tion as a test case, the present contribution aims to show what will happen when this 
presumption is no longer justified.

To this end, the article provides an outline of the current framework for the 
cross-border recognition and enforcement of civil judgments in the European Union 
(Sect. 2). Section 3 delves deeper into the role of fundamental rights, specifically the 
right to a fair trial, in that framework, in the light of recent case law from the Court 
of Justice of the European Union (CJEU) and the European Court of Human Rights 
(ECtHR). Section 4 discusses under what conditions EU law allows for an excep-
tion to mutual recognition on the basis of fundamental rights concerns, while Sect. 5 
shows what the ECtHR requires from the EU and its Member States in this regard. 
Section 6 offers a conclusion.

2 � Cross‑Border Recognition and Enforcement of Civil Judgments 
in the EU

2.1 � Background

Since the inception of the European Union, it has been acknowledged that effective 
judicial cooperation and in particular effective cross-border recognition and enforce-
ment of civil judgments, are essential to the functioning of the internal market. 

4  European Commission for Democracy through Law (Venice Commission), Opinion No. 904/2017 of 
11 December 2017, CDL-AD(2017)031, available at http://www.venic​e.coe.int/webfo​rms/docum​ents/
defau​lt.aspx?pdffi​le=CDL-AD(2017)031-e.
5  Commission Recommendations concerning the rule of law in Poland, nos. 2018/103 of 20 December 
2017 [2018] OJ L 17/50, 2017/1520 of 26 July 2017 [2017] OJ L 228/19, 2017/146 of 21 December 
2016 [2017] OJ L 22/65 and 2016/1374 of 27 July 2016 [2016] OJ L 217/53.
6  Opening remarks of First Vice-President Frans Timmermans, Readout of the European Commission 
discussion on the Rule of Law in Poland, Brussels, 20 December 2017, available at http://europ​a.eu/rapid​
/press​-relea​se_SPEEC​H-17-5387_en.htm.

http://www.venice.coe.int/webforms/documents/default.aspx%3fpdffile%3dCDL-AD(2017)031-e
http://www.venice.coe.int/webforms/documents/default.aspx%3fpdffile%3dCDL-AD(2017)031-e
http://europa.eu/rapid/press-release_SPEECH-17-5387_en.htm
http://europa.eu/rapid/press-release_SPEECH-17-5387_en.htm
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Economic activity within the internal market is only possible when businesses and 
consumers are able to effectively resolve any disputes arising from that economic 
activity.7 Furthermore, as EU citizens live and work across borders, family relation-
ships increasingly have an international element as well, thus increasing the need, 
for example, for effective cross-border recognition of divorce decrees.

To this end, the 1957 Treaty on the European Economic Community (the EEC 
Treaty) already contained a provision requiring Member States to enter into nego-
tiations to ‘simplify formalities governing the reciprocal recognition and enforce-
ment of judgments’. These negotiations resulted in the 1968 Brussels Convention,8 
which was later replaced by Regulation 44/2001 on jurisdiction and the recognition 
and enforcement in civil and commercial matters (the ‘Brussels I Regulation’).9 This 
Regulation combined automatic recognition of civil judgments with a simple, har-
monised procedure for obtaining permission to enforce in another EU Member State 
than that where judgments were originally handed down: the exequatur. Both recog-
nition and enforcement could be refused on the basis of a limited number of refusal 
grounds.

2.2 � Impact of Mutual Recognition

In 1999, it was decided at the European Council of Tampere that judicial coopera-
tion needed to be further intensified.10 The cornerstone of judicial cooperation was 
to be mutual recognition. This concept originates in EU internal market law and 
denotes a system where goods lawfully marketed in one Member State should, in 
principle, be admitted to the markets of all other Member States.11 One advantage 
of mutual recognition is that the need for extensive harmonisation of, for instance, 
product standards is reduced, though in practice a certain level of harmonisation has 
always been found necessary to mediate the consequences of mutual recognition.12 
Translated to the field of justice, mutual recognition means that differences in Mem-
ber States’ substantive or procedural law should, in principle, not stand in the way of 
a free movement of judgments.13 This means that only in exceptional circumstances, 
Member States would be permitted to refuse the recognition or enforcement of a 
judgment from another Member State.

The idea as such was not new. As early as 1968, the Brussels Convention pro-
vided for a simple procedure (the exequatur) combined with a limited number of 

10  Tampere European Council, 15-16 October 1999, Presidency Conclusions (the ‘Tampere Conclu-
sions’), available at http://www.europ​arl.europ​a.eu/summi​ts/tam_en.htm#c.
11  CJEU Case 120/78 Rewe-Zentral AG v. Bundesmonopolverwaltung für Branntwein, 
ECLI:EU:C:1979:42, para. 14; also known as Cassis de Dijon.
12  Storskrubb (2016), p. 301.
13  Hazelhorst (2017), p. 28.

7  Jenard (1979), p. 3.
8  Convention on jurisdiction and the enforcement of judgments in civil and commercial matters, Brus-
sels, 27 September 1968 (consolidated version [1998] OJ C 27/1, the ‘1968 Brussels Convention’).
9  Council Regulation (EC) No. 44/2001 on jurisdiction and the recognition and enforcement in civil and 
commercial matters [2001] OJ L 12/1 (the ‘Brussels I Regulation’).

http://www.europarl.europa.eu/summits/tam_en.htm#c
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narrowly defined grounds for refusal. The innovation of the 1999 Tampere European 
Council and subsequent policy documents and legislation was that the exequatur 
should be abolished and that grounds for refusal should be limited even further. In 
fact, a number of instruments have since abolished refusal grounds altogether, and 
replaced them with ‘minimum standards’ which needed to be checked by the Mem-
ber State where judgment was rendered (i.e., the Member State of origin). Since 
the 1999 Tampere European Council, developments in civil justice cooperation have 
been characterised therefore by an increased reliance on mutual trust by Member 
States in each other’s legal systems. Cross-border checks on the acceptability of 
judgments have increasingly been reduced. As shall be explained in more detail fur-
ther on, this means that the circulation of civil judgments is increasingly automatic 
and that in some cases it will be impossible to ‘deny entrance’ to judgments that are 
the product of a clearly unfair procedure.

2.3 � Free Movement of Judgments under Current EU Legislation

Free movement of judgments is about two things: recognition and enforcement. 
Recognition means accepting the determination of rights and obligations made by 
the court of origin.14 In other words, accepting its legal effects. Parties may then 
invoke it, either by taking steps to enforce the judgment or by relying on the legal 
effects in another procedure. For example, a judgment granting a divorce may be 
used to obtain maintenance in a separate procedure. Enforcement presupposes rec-
ognition but goes one step further. It means that the judgment creditor is able to 
take action (for instance by means of attachment of a bank account) to ensure that a 
debtor obeys the judgment.15 Under EU legislation, all civil judgments rendered by 
Member State courts with some exceptions are automatically recognised throughout 
the EU. Since the abolition of exequatur under Brussels I bis,16 it is also possible to 
enforce a judgment throughout the EU without any kind of procedural step being 
required.17 Depending on the applicable Regulation, it is however still possible to 
deny recognition or enforcement on the basis of a limited number of grounds for 
refusal. Currently, the picture looks as follows.

The main instrument governing free movement of civil judgments is the recast 
Brussels I Regulation, or the ‘Brussels I bis Regulation’. The Brussels I bis Reg-
ulation applies to most civil and commercial judgments.18 It allows for automatic 

14  Hartley (2015), p. 349.
15  Hartley (2015), p. 350.
16  Council Regulation (EU) 1215/2012 of 12 December 2012 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters (recast) [2012] OJ L 351/1. See on the Regu-
lation Hazelhorst and Kramer (2013), Nielsen (2013), Zilinsky (2014) and on the refusal grounds in par-
ticular Franq (2016).
17  Note that EU law only concerns permission for enforcement: the actual enforcement is governed by 
the law of the Member State where enforcement is sought.
18  Art. 1(1) of the Regulation excludes from its scope all revenue, customs or administrative matters and 
matters concerning the liability of the State for acts and omissions in the exercise of State authority (acta 
iure imperii). Furthermore, Art. 1(2) excludes a number of categories of judgments, including those per-
taining to the status or legal capacity of natural persons, property rights arising out of matrimonial or 
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recognition19 and enforcement20 of these judgments throughout the EU. Article 
45 provides that recognition may be refused on the application of any interested 
party, provided that one of the grounds for refusal applies. Article 46 provides that 
enforcement may be refused on the same grounds, but only on the application of 
the person against whom enforcement is sought (therefore, a more limited category 
of persons). In practice, refusal of recognition will often be invoked incidentally, 
i.e., as a defence, in a procedure where the effects of a judgment are invoked. For 
example: a Bulgarian judgment establishing that the seizure of a large shipment of 
whisky in the Bulgarian harbour by a Dutch company was unlawful is later invoked 
before the Dutch courts in a procedure to obtain compensation from the Dutch com-
pany for damage suffered because of the unlawful seizure. The Dutch company 
may then argue that the Bulgarian judgment cannot be relied on because one of the 
refusal grounds applies.21 The unlawfulness of the seizure—the basis for the claim 
for compensation—is then no longer a given. When it comes to enforcement, the 
person against whom enforcement is sought will be informed by way of a standard-
ised certificate setting out the most important features of the judgment (Articles 43 
and 53 Brussels I bis).22 He or she may then apply for refusal of recognition by filing 
an application with the appropriate court in his or her Member State (Article 47).

So which are these grounds for refusal? Under the Brussels I bis Regulation, rec-
ognition (or enforcement) can be refused on the following grounds:

(a)	 if such recognition is manifestly contrary to public policy (ordre public) in the 
Member State addressed;

(b)	 where the judgment was given in default of appearance, if the defendant was not 
served with the document which instituted the proceedings or with an equivalent 
document in sufficient time and in such a way as to enable him to arrange for his 
defence, unless the defendant failed to commence proceedings to challenge the 
judgment when it was possible for him to do so;

Footnote 18 (continued)
comparable relationships, bankruptcy proceedings, maintenance obligations, and those concerning wills 
and succession. For these categories of judgments specific Regulations exist.
19  Art. 36(1) provides: ‘a judgment given in a Member State shall be recognised in the other Member 
States without any special procedure being required’.
20  Art. 39(1) provides: ‘a judgment given in a Member State which is enforceable in that Member State 
shall be enforceable in the other Member States without any declaration of enforceability being required’.
21  The case described reached the Supreme Court of the Netherlands (Hoge Raad der Nederlanden, 
‘HR’): HR 20 December 2013, ECLI:NL:HR:2013:2062, NJ 2014/37 (Diageo Brands BV v. Simiram-
ida-04 EOOD). The Dutch company argued that the Bulgarian judgment could not be enforced because 
it violated EU legislation. The CJEU ruled that the public policy exception did not extend to a breach 
of substantive law (Case C-681/13, ECLI:EU:C:2015:471). Enforcement could therefore not be refused 
(HR 8 July 2017, ECLI:NL:HR:2016:14, NJ 2017/33 note L. Strikwerda). See D’Oliveira (2015) and 
Hazelhorst (2016).
22  The certificate is a standardised form which is filled out by the court of origin of the judgment. It con-
tains information on the parties, the terms of the judgment (for instance, for a judgment awarding a sum 
of money, the amount and currency) and other matters such as the amounts of interest payable, lawyer’s 
fees and court fees. See Annex I to the Regulation.
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(c)	 if the judgment is irreconcilable with a judgment given between the same parties 
in the Member State addressed;

(d)	 if the judgment is irreconcilable with an earlier judgment given in another Mem-
ber State or in a third State, involving the same cause of action and between the 
same parties, provided that the earlier judgment fulfils the conditions necessary 
for its recognition in the Member State addressed; or

(e)	 if the judgment conflicts with:

	 (i)	 Sections 3, 4 or 5 of Chapter II where the policyholder, the insured, a 
beneficiary of the insurance contract, the injured party, the consumer or 
the employee was the defendant; or

	 (ii)	 Section 6 of Chapter II.

Refusal grounds (a), the public policy exception, and (b), insufficient service on 
a defaulting defendant, are most important when it comes to safeguarding the right 
to a fair trial. Refusal grounds (c) and (d) are more practical in nature and provide 
a safeguard against the impossibility of enforcing two irreconcilable judgments. 
Refusal ground (e) has some significance with regard to the right to a fair trial, 
because it allows Member States to refuse recognition or enforcement with regard 
to judgments that were handed down by courts in violation of certain specific rules 
on jurisdiction aiming to protect the weaker party in some cases (e.g., consumers or 
employees). In the sections below, this article focuses on refusal ground (a), public 
policy, since this—as is explained further on—is most likely to come into play when 
there are doubts about the independence and impartiality of the court that handed 
down the judgment whose recognition or enforcement is requested.

Before discussing how the public policy exception may come into play in such 
situations, it is important to emphasize that not all EU instruments which allow for 
the free movement of civil judgments contain a public policy exception, or indeed 
any refusal grounds relating to fair trial whatsoever. The following briefly discusses 
five instruments which fall into this category. It includes two autonomous European 
procedures,23 i.e., the European Small Claims Procedure (ESCP)24 and the European 
Order for Payment Procedure (EOP).25 Both these procedures result in a title which 
is immediately enforceable throughout the EU, without any kind of permission being 
required and without any possibility of reviewing whether fundamental principles of 
fair trial were observed.26 The idea is that such a review in the Member State where 

23  See for a recent analysis of the functioning of these instruments in four EU Member States Onţanu 
(2017) and for a view of the practice in the Netherlands Kramer and Ontanu (2013)
24  Regulation (EC) No. 861/2007 of the European Parliament and the Council of 11 July 2007 establish-
ing a European Small Claims Procedure [2007] OJ L 199/1 (the ‘ESCP Regulation’), amended by Regu-
lation (EU) 2015/2421 of the European Parliament and of the Council of 16 December 2015 amending 
Regulation (EC) No. 861/2007 establishing a European Small Claims Procedure and Regulation (EC) 
No. 1896/2006 creating a European order for payment procedure [2015] OJ L 341/1.
25  Regulation (EC) No. 1896/2006 of the European Parliament and the Council of 12 December 2006 
creating a European Order for Payment Procedure [2006] OJ L 399/1 (‘EOP Regulation’).
26  Both instruments do allow for refusal of enforcement of irreconcilable judgments. Art. 22 EOP Regu-
lation, Art. 22 ESCP Regulation.
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enforcement is sought is unnecessary because the judgments result from procedures 
which are uniform in all EU Member States and which are known to conform to the 
requirements of a fair trial. The EOP and ESCP Regulations allow for a review of 
the resulting judgment before the court of origin if the debtor was not served with 
the necessary documents in a manner allowing him to arrange for his defence.27

The European Enforcement Order (EEO) operates on the same basis, but goes 
one step further.28 The Regulation applies to uncontested claims (i.e., most default 
judgments) and allows the court of origin of such judgments to issue a certificate 
(the EEO) which constitutes an enforceable title. This allows for a judgment to be 
enforced throughout the EU, but again without any further permission being required 
and without any possibility to review whether fundamental principles of fair trial 
were observed.29 In the case of the EEO, conformity of the procedure which resulted 
in the judgment with the right to a fair trial is ensured by ‘minimum standards’, 
the fulfillment of which is checked by the court issuing the EEO. These minimum 
standards relate to the effective service of documents and provision of information 
about the claim to the judgment debtor. Like the EOP and the ESCP Regulations, 
the EEO Regulation allows for a review of the resulting judgment before the court of 
origin if the debtor was not served with the necessary documents in a manner allow-
ing him to arrange for his defence.30

The ‘minimum standards’ model is also part of Regulation 2201/2003 (also called 
the Brussels II bis Regulation) where it concerns the recognition and enforcement of 
judgments in the case of the return of a child after the illegal removal from his or her 
Member State of residence. Since this category of cases presents its own particular 
complexities, it will not be discussed further in this article, beyond noting that for 
the judgments mentioned, refusal grounds have been abolished.31

Finally, a very practically important instrument is the Maintenance Regulation 
(Regulation 4/2009) which contains the simplest approach to free movement of 
judgments within its scope: for these judgments, exequatur has been abolished and 
no refusal grounds apply.32

The judgment debtor’s position is therefore very different depending on whether 
a judgment is enforced against him under the ‘normal’ Brussels I bis regime, or on 
the basis of the EEO Regulation or one of the harmonised procedures. The EEO, 

27  Art. 20 EOP Regulation, Art. 18 ESCP Regulation.
28  Regulation (EC) No. 805/2004 of the European Parliament and of the Council of 21 April 2004 creat-
ing a European Enforcement Order for uncontested claims [2004] OJ L 134/15 (the ‘EEO Regulation’). 
See Zilinsky (2006).
29  Like the ESCP and EOP Regulations, the EEO Regulation allows for refusal of irreconcilable judg-
ments: Art. 21 EEO Regulation.
30  Art. 19 EEO Regulation.
31  Council Regulation (EC) 2201/2003 of 27 November 2003 concerning jurisdiction and recognition 
and enforcement of judgments in matrimonial matters and matters of parental responsibility [2003] OJ 
L 338/1 (‘Brussels II bis Regulation’). See on this instrument and its application Beaumont, Trimmings, 
Walker and Holliday (2015), Boele-Woelki and Gonzàlez Beilfuss (2007).
32  Council Regulation (EC) 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition 
and enforcement of decisions and cooperation in matters relating to maintenance obligations [2009] OJ L 
7/1 (‘Maintenance Regulation’).
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ESCP and EOP Regulations only allow for review (in the Member State of origin) 
where service was not effective.33 They do not provide a remedy in case the inde-
pendence or impartiality of the court which issued a maintenance judgment, an EEO 
certificate, an EOP or the judgment in an ESCP may be questioned. By contrast, the 
debtor confronted with the enforcement of a judgment falling within the Brussels I 
bis regime is able to file an application with a court in his own Member State, in his 
own language, requesting that enforcement shall be denied on the basis of the public 
policy exception.

It is thus clear that whether or not a judgment debtor is capable of challenging 
recognition or enforcement depends on the regime for enforcement that was chosen 
by the judgment creditor. Automatic or complete mutual recognition—no refusal of 
recognition or enforcement, or review of any other kind in any Member State other 
than that where judgment was rendered—is a reality under some of the Regulations 
discussed above. Although the Brussels I bis Regulation, which encompasses most 
civil judgments, retains its public policy exception, the political impact of the grad-
ual introduction of automatic mutual recognition in other instruments should not be 
underestimated. When the European Commission proposed a reform of the public 
policy exception under Brussels I bis so that it would only encompass ‘fundamental 
principles underlying the right to a fair trial’, this was hotly debated34 and explicitly 
contested by some.35 In the end, the public policy exception was retained in Brussels 
I bis. The following section discusses if and how it can be used to address fair trial 
violations.

3 � Application of the Public Policy Exception

As follows from the preceding section, some EU Regulations allow for the possibil-
ity to refuse recognition or enforcement on public policy grounds, whereas others 
do not. The present section discusses the interpretation and application of the pub-
lic policy exception as circumscribed by the CJEU. It is shown that public policy 
encompasses the right to a fair trial, but that not every violation of this right to a fair 
trial warrants the application of the public policy exception, because it should only 
be applied in extreme cases.

33  Though this is complicated enough in itself, since review procedures differ in each Member State and 
should normally be conducted in the language of the Member State addressed. The necessary informa-
tion is, or should be, available through the European Judicial Atlas at https​://beta.e-justi​ce.europ​a.eu.
34  Dickinson (2012); Hess (2012); Kramer (2013); Kramer (2011); Layton (2011); Nielsen (2012); 
Oberhammer (2010); Schlosser (2010).
35  De Cristofaro (2011), p. 451; Beaumont and Johnston (2010), p. 106; Muir Watt (2001), p. 554; 
Cuniberti and Rueda (2011), p. 312; Kramer (2011), p. 640; Van Bochove (2007).

https://beta.e-justice.europa.eu


112	 M. Hazelhorst 

123

3.1 � Public Policy in the Case Law of the CJEU

Public policy, or ordre public, is a concept which refers to the norms that are at 
the core of a political entity, such as a state, in other words the fundamental princi-
ples underlying the legal order of that entity.36 Public policy plays a role in defining 
relationships between states or between states and international organisations. For 
instance, within the EU, public policy regulates the relationship between the Union 
and its Member States. A threat to national public policy is one of the few grounds 
a Member State may invoke to block the application of free movement law.37 In 
the context of free movement of judgments, if the recognition or enforcement of 
a foreign judgment or the application of foreign law is deemed contrary to public 
policy, the public policy exception allows the court addressed to refuse recogni-
tion or enforcement or refuse to apply the foreign law. In this way, public policy is 
essentially used to protect a domestic legal order against unacceptable foreign influ-
ences. This form of public policy is therefore referred to as ‘external’ public policy 
or ordre public externe.

It follows that public policy is a narrow concept: it encompasses only fundamen-
tal values underlying a legal order. The effects of its application are radical. Refusing 
enforcement to a foreign judgment negates the judgment creditor’s right to enforce-
ment38 and is contrary to the principle of res judicata. Especially in the EU, where 
all Member States are bound both by the European Convention on Human Rights 
(‘ECHR’) and by the EU Charter of Fundamental Rights (‘CFR’) to guarantee a fair 
trial and where cooperation is governed by mutual trust, it seems very radical for a 
Member State to refuse enforcement of a judgment from a fellow Member State if 
that judgment is not the result of a fair trial. Yet it is clear from CJEU case law that 
the right to a fair trial is part of the concept of public policy as included in the EU 
Regulations discussed above.39 In its judgment in the case of Krombach v. Bamber-
ski,40 the CJEU ruled that application of the public policy exception would be appro-
priate if recognition or enforcement of the judgment would be

[…] at variance to an unacceptable degree with the legal order of the State in 
which enforcement is sought inasmuch as it infringes a fundamental principle. 
In order for the prohibition of any review of the foreign judgment as to its 
substance to be observed, the infringement would have to constitute a manifest 
breach of a rule of law regarded as essential in the legal order of the State in 
which enforcement is sought or of a right recognized as being fundamental 
within that legal order.41

36  See Corthaut (2012), p. 15; Kessedjian (2007), p. 28.
37  See, for instance, CJEU Case C-36/02 Omega Spielhallen, ECLI:EU:C:2004:614.
38  Which is also protected by Art. 6 ECHR, see for instance ECtHR Hornsby v. Greece, appl. no. 
18357/91, ECHR 1997-II. See Kiestra (2014), pp. 203–216 and Kinsch (2014).
39  Kuipers (2010).
40  CJEU Case C-7/98 Dieter Krombach v. André Bamberski, ECLI:EU:C:2000:164. See Van Hoek 
(2000).
41  CJEU Krombach v. Bamberski, para. 37.
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The case was about Mr Krombach, a defendant in a civil trial, who did not want 
to attend this civil trial in France in person for fear of being arrested there. Under 
French law, however, this meant that he was not allowed to appoint lawyers to attend 
on his behalf, effectively barring him from defending himself at trial. In its judg-
ment, the CJEU stressed the fundamental importance of the right to a defence and 
made clear that, as an element of the right to a fair trial, its violation might lead to a 
refusal of recognition or enforcement of a judgment:

With regard to the right to be defended, to which the question submitted to 
the Court refers, this occupies a prominent position in the organisation and 
conduct of a fair trial and is one of the fundamental rights deriving from the 
constitutional traditions common to the Member States.42

The CJEU’s judgment in Krombach v. Bamberski makes clear that public pol-
icy encompasses the right to a fair trial, so that a violation of one of its elements 
(in this case, the right to effectively defend oneself) may trigger the application of 
the public policy exception. But does every fair trial violation warrant its applica-
tion? The CJEU already gives some indication of a negative answer in its judgment 
as cited above: only a ‘manifest’ breach of a rule of law regarded as fundamental 
comes within the remit of the public policy exception. The CJEU has not given any 
indications as to when a violation should be seen as ‘manifest’, but it is clear that 
public policy is meant to cover only extreme cases, given the radical effects of its 
application. Whether a fair trial violation is sufficiently serious must of course be 
assessed in the context of the case at hand: empirical research43 shows that the appli-
cation of public policy by EU Member State courts usually involves situations where 
the defendant was prevented from defending himself due to practical reasons: for 
instance insufficient or even misleading information being given about the proceed-
ings, prohibitively short time limits for the preparation of the defence were, or lan-
guage barriers.44

It also seems possible to identify categories of fair trial violations which would 
most likely not qualify. For instance, the right to a fair trial also includes a right to 
a trial within a reasonable time, yet it seems hardly appropriate to remedy a viola-
tion of that requirement by refusing enforcement of the judgment that was finally 
obtained. The importance of expeditious proceedings does not outweigh other ele-
ments of the right to a fair trial, such as equality of arms. The ECtHR has ruled that 
a speedy trial should not be ensured by limiting the number of documents that could 
be submitted for one party, but not for the other.45 Equally, it would not be appro-
priate to remedy a violation of one party’s right to a trial within a reasonable time 
by refusing enforcement of the resulting judgment, thereby completely negating the 

42  CJEU Krombach v. Bamberski, paras. 38 et seq.
43  Hess and Pfeiffer (2011).
44  Italy: Corte d’appello Milan 29 September 1978, Jure id: 38703; Corte d’Appello Naples 20 Febru-
ary 1982, Trans-Atlantica s.p.a./Soc. Vertom Shipping and Trading Corporation B.V., Rivista di diritto 
internazionale private e processuale 1983, 128 et seq.; Supreme Court of Portugal (Suprema Tribunal de 
Justica) Ac STJ of 22 September 2005, available at http://www.dgsi.pt. Hess and Pfeiffer (2011), p. 58.
45  ECtHR Wynen v. Belgium, appl. no. 32576/96, ECHR 2002-VIII.

http://www.dgsi.pt
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other party’s right to enforcement of his judgment.46 The public policy exception is 
an ultimum remedium: it should be applied in those cases where the debtor’s right to 
a fair trial was violated to such an extent that refusal of recognition or enforcement 
is the only way of remedying that violation.

It is submitted that cases where there is a clear absence of judicial independence 
or impartiality meet this criterion. Even though Article 6 ECHR nor Article 47 CFR 
distinguishes between more and less fundamental elements of the right to a fair trial, 
judicial independence or impartiality arguably is a prerequisite for all other elements 
of that right. If the judge deciding the case is prejudiced as to the outcome of the 
case, then the trial itself, elaborate though it may be, can amount to nothing more 
than going through the motions. It is for this reason that concerns regarding judi-
cial impartiality, and in particular corruption in the judiciary, have been pointed out 
as a reason for keeping a public policy exception in EU Regulations. It has been 
argued that in cases of corruption, a cross-border remedy is especially necessary, 
firstly because corruption (especially where it is systemic) will not be detected 
in the Member State of origin, but more importantly, because it is not realistic to 
expect a judgment debtor to trust the Member State of origin to provide an adequate 
remedy.47

3.2 � ECtHR Case Law on Judicial Independence and the Evidentiary Standard

The ECtHR’s case law also bears out the paramount importance of judicial inde-
pendence and impartiality. For instance, in its judgment in Micallef v. Malta, the 
Court held that even when deciding on a request for interim measures, such as 
injunctions, where speed is of the essence, the right to an impartial and independ-
ent tribunal must always be respected, even if other elements of Article 6(1) may 
only apply in so far as they are compatible with the nature and purpose of interim 
proceedings. Even in such cases, the right to an impartial and independent tribunal 
remains an indispensable and inalienable safeguard, according to the Court.48

In most cases, the problem will probably consist in proving that there is an inde-
pendence or impartiality issue in a specific case and that this lack of independence 
or impartiality has affected the outcome of the case. Assessing this may require a 
review of the internal rules of the judiciary in the Member State of origin. Accord-
ing to the ECtHR, the absence of procedures for requesting the withdrawal of judges 
suspected of bias may amount to an objective factor giving rise to legitimate doubt 
about the judges’ impartiality.49 Likewise, an absence of independence may be 
derived from deficiencies in the judicial organisation, such as a lack of guarantees 
for a random assignment of cases,50 or the absence of rules to prevent interference 

46  See for a more extensive discussion Hazelhorst (2017), pp. 279–333.
47  Kramer (2012), p. 129; Stadler (2004), p. 8.
48  ECtHR Micallef v. Malta [GC], appl. no. 17056/06, ECHR 2009-V, para. 86.
49  ECtHR Piersack v. Belgium (merits), appl. no. 8692/79, ECHR A53.
50  ECtHR DMD Group v. Slovakia, appl. no. 19334/03, 5 October 2010.
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from executive powers.51 It seems clear that such a review requires knowledge of the 
procedural law and judicial organization in the Member State of origin of the judg-
ment, which will most likely not be easily available to the judge deciding on refusal 
of enforcement. Assessment may be easier when a lack of independence of the judge 
deciding the case is immediately apparent from legislation. As an example, in the 
case of Brudnicka v. Poland, a violation was found in a maritime dispute because 
of the fact that the judges who decided were immediately accountable to the execu-
tive, and their appointment and removal was also decided on by the executive. This 
hierarchy was immediately obvious from the legislation governing the procedure.52 
However, it is most likely that such cases where evidence of blatant interference is 
available are rare. Presumably, in most cases, the interference of the executive or 
other actors happens more covertly. It is submitted that in such cases, courts should 
be able to take into account generally available and objective information as to, for 
example, the presence of corruption in the judiciary.

This was the approach of the Dutch Court of Appeal on the recognition of arbitral 
awards in the Yukos Oil v. Rosneft case. Arbitral awards were annulled by a Rus-
sian court. Despite the annulment, Yukos Oil shareholders sought enforcement of 
the arbitral awards, stating that the trial in which they had been annulled was tainted 
by corruption. The Amsterdam Court of Appeal analysed a diversity of sources, 
including journalistic publications, reports by the Council of Europe and reports by 
Transparency International and other non-governmental organizations, which all 
concluded that there were severe concerns as to the Russian court’s independence 
from the State. It also considered that judges in other EU Member States had refused 
the extradition of former Yukos Oil employees on the basis that their prosecution 
was politically motivated. Finally, the Court of Appeal considered important that 
the Russian State had a vested interest in the outcome of the procedure: the State 
was the majority shareholder in Rosneft and its management consisted of persons 
who were also government employees. The close connection between the State and 
Rosneft was confirmed, according to the Court of Appeal, by statements from (then 
and again now) President Putin. On the basis of these sources, the Amsterdam Court 
of Appeal ruled that it was sufficiently likely that the courts who had decided on 
the annulment had been influenced by the State to the benefit of Rosneft, and that 
therefore this decision should be ignored in the proceedings on recognition.53 It is 
submitted that, extreme though this example is, this approach is correct, given that 

51  ECtHR Agrokompleks v. Ukraine (merits), appl. no. 23465/03, 6 October 2011.
52  ECtHR Brudnicka and others v. Poland, appl. no. 54723/00, ECHR 2005-II, para. 17.
53  Gerechtshof Amsterdam 28 April 2009, ECLI:NL:GHAMS:2009:BI2451 (Yukos Capital v. 
Rosneft), para. 3.10. The Supreme Court later confirmed this decision: HR 24 November 2017, 
ECLI:NL:HR:2017:2992, RvdW 2017/1257 (Yukos Capital v. Rosneft). This judgment is one of many 
resulting from the insolvency of the Yukos oil concern. In another judgment, the Amsterdam Court of 
Appeal refused to recognise the judgment declaring the bankruptcy of Yukos (Gerechtshof Amsterdam 
9 May 2017, ECLI:NL:GHAMS:2017:1695 (OOO Promneftstroy et al./X. et al)), partly on the basis that 
the ECtHR had found that Art. 6 ECHR had been violated during the bankruptcy proceedings (ECtHR 
OAO Neftyanaya Kompaniya Yukos v. Russia, appl. no. 14902/04, 20 September 2011).
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it is unrealistic to require parties affected by corruption or partiality to provide evi-
dence thereof.

3.3 � Conclusion

Were the reforms in Poland to take effect, they would cast doubt on the independ-
ence of Poland’s judges. But would this be sufficient reason to refuse recognition or 
enforcement to a judgment handed down under a potential new regime?

Needless to say, the reform which most immediately affects judicial independ-
ence, i.e., the new retirement regime for Supreme Court judges, primarily casts 
doubt on Supreme Court judgments. Undoubtedly, the fact that the independence 
of the Supreme Court can rightfully be questioned casts doubt on the independence 
of the judiciary as a whole. It raises doubts as to the principle of irremovability of 
judges, which is a key element of the independence of the judiciary.54 However, this 
does not automatically mean that all judgments from Polish first-instance courts are 
also affected to the extent that their recognition or enforcement should be called into 
question. Some of the proposed measures do affect ordinary judges, in particular 
the reform of disciplinary proceedings, rendering these disciplinary proceedings 
incompatible with Article 6 ECHR in the opinion of the European Commission.55 
At the moment (and as reported by the European Commission), it does not seem 
that disciplinary proceedings could be brought arbitrarily against ordinary judges 
as a way to ensure a particular outcome in a given case. However, if the new regime 
on disciplinary proceedings were to function in that way in practice, this might give 
rise to legitimate doubts as to a judge’s independence in a particular case. As ever, 
the question is whether there are legitimate doubts as to the judge’s impartiality or 
independence in a particular case, even if these doubts can be substantiated with 
generally available information about the organisation of the judiciary.

An interesting problem is posed by the proposed rule allowing for the arbitrary 
reopening of cases (the extraordinary appeal).56 In this procedure, the Supreme 
Court may overturn any decision by a Polish court from the last 30  years. The 
extraordinary appeal can be lodged if it is necessary to ensure the rule of law and 
social justice and the ruling cannot be repealed or amended by way of other extraor-
dinary remedies, and either it (1) violates the principles or the rights and freedoms 
of persons and citizens enshrined in the Constitution, or (2) it is a flagrant breach 
of the law on the grounds of misinterpretation or misapplication, or (3) there is an 
obvious contradiction between the court’s findings and the evidence collected.57 
This procedure has been condemned for destabilizing the judicial system and 

54  Commission Recommendation (EU) 2018/103 of 20 December 2017 concerning the rule of law in 
Poland [2018] OJ L 17/50, nos. 5–7.
55  Commission Recommendation (EU) 2018/103 of 20 December 2017 concerning the rule of law in 
Poland [2018] OJ L 17/50, no. 24.
56  Commission Recommendation (EU) 2018/103 of 20 December 2017 concerning the rule of law in 
Poland [2018] OJ L 17/50, no. 18.
57  Commission Recommendation (EU) 2018/103 of 20 December 2017 concerning the rule of law in 
Poland [2018] OJ L 17/50, no. 18.
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undermining legal certainty.58 In the view of the European Commission, the extraor-
dinary appeal does not conform to Article 6 ECHR. But does that mean that recog-
nition or enforcement should be refused in another EU Member State? On the one 
hand, it would be the result of a procedure that clearly violated one of the principles 
that is part of EU public policy. On the other hand, refusal of recognition or enforce-
ment negates the judgment creditor’s right to enforcement, whereas he may not have 
benefited from the appeal. This (potential) benefit to the creditor is, however, not 
a prerequisite for the application of the public policy exception. After all, its func-
tion is to protect the legal order of the Member State where recognition or enforce-
ment is requested, not to provide a remedy to the judgment debtor. Given the strong 
condemnation of the extraordinary appeal procedure by the European Commission, 
there is a clear possibility that the recognition or enforcement of a judgment result-
ing from that procedure would be found to go against public policy.

An alternative route for a judgment debtor could be to invoke Article 45(1)(d) of 
the Brussels I bis Regulation, which provides that recognition or enforcement shall 
be refused if a judgment is irreconcilable with an earlier judgment given in another 
Member State or in a third State involving the same cause of action and between the 
same parties, provided that the earlier judgment fulfils the conditions necessary for 
its recognition in the Member State addressed. Though of course not designed for 
this purpose, it could be argued that it would be contrary to the principle embodied 
in this clause to enforce a judgment that is necessarily incompatible with an earlier 
judgment given in the same case between the same parties and one that had become 
final, before becoming subject to an extraordinary appeal.

4 � Mutual Trust: A Rebuttable Presumption?

4.1 � The Political Context

The preceding section discussed situations where refusal of recognition or enforce-
ment on the basis of the public policy exception is possible. The present section 
discusses what can be done in cases where recognition or enforcement of a judg-
ment is governed by a Regulation which does not allow for refusal on this basis. As 
discussed in Sect. 2, this category includes maintenance orders, judgments resulting 
from a European Small Claims Procedure, European Orders for Payment or default 
judgments for which a European Enforcement Order has been granted. What can a 
judgment debtor do if a judgment in one of these categories is enforced against him, 
which he suspects to be the outcome of a procedure in which the judge was not inde-
pendent or impartial? The short answer is: very little.

Before giving the long answer, it must be pointed out that judgments that enjoy 
complete free movement under EU Regulations which have abolished refusal 
grounds are probably not the judgments that will be immediately affected by judicial 

58  Commission Recommendation (EU) 2018/103 of 20 December 2017 concerning the rule of law in 
Poland [2018] OJ L 17/50, nos. 19–21.
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reforms such as those in Poland. As described above, the proposed measures are 
primarily aimed at the Supreme Court and (in the case of an extraordinary appeal) 
at judgments deemed to affect the rule of law and social justice. At the moment, the 
types of judgment which benefit from complete free movement (i.e., maintenance 
judgments and money judgments of a low value) are perhaps not immediately at 
risk, but that does not mean that such a risk is only imaginary.

The following discussion is primarily important with regard to the political 
discussion about the free movement of judgments and the reality of mutual trust 
between the Member States, which is a prerequisite for free movement. It was dis-
cussed that, when a reform of the public policy clause under Brussels I bis was pro-
posed, many opposed that reform, arguing that a public policy clause is necessary to 
protect fundamental rights, at least for now. It was perhaps at that time not foreseen 
that the rule of law in one EU Member State would come to be threatened in the 
near future, yet the possibility of something like that happening was clearly not con-
sidered to be purely theoretical. In that light, it is significant that though the Brus-
sels I bis Regulation retains a public policy clause, it was nevertheless considered 
apposite to adopt Regulations which lack such a clause, such as the EEO, the ESCP, 
EOP and the Maintenance Regulation, which are currently in force. Even if only in 
specific cases, complete free movement of civil judgments, without the possibility 
of refusing recognition or enforcement, is currently possible in the EU, even when 
(as the following analysis shows) there are severe doubts concerning the impartiality 
or independence of the court handing it down.

4.2 � Mutual Recognition and Fundamental Rights

The question whether Member States can refuse to apply EU legislation when that 
application would in their opinion result in a fundamental rights violation has given 
rise to some very significant CJEU judgments. This is particularly true where that 
legislation is based on the mutual recognition mechanism. Mutual recognition, as 
was explained in Sect. 1, is based on the presumption that the level of protection of 
the interest at issue is at a similar level in all Member States.59 This presumption is, 
essentially, non-rebuttable. Once mutual recognition is in place, its application may 
only be halted in so far as this is allowed under EU legislation itself. Concerns about 
the current fundamental rights situation in another Member State are essentially of 
no importance, unless the CJEU rules otherwise.

The EU constitutional framework is as follows. When Member States apply EU 
law, they must respect fundamental rights.60 To be clear, this means rights that are 
protected by the ECHR or CFR. Member States may under no circumstances refuse 
to apply EU legislation because that application would be contrary to their own con-
ceptions of fundamental rights, which includes constitutional rights.61

59  See for an exploration of this mechanism also Weller (2017).
60  CJEU Case C-101/01 Criminal proceedings against Bodil Lindqvist, ECLI:EU:C:2003:596.
61  CJEU Case C‑399/11 Stefano Melloni v. Ministerio Fiscal, ECLI:EU:C:2013:107. See for a discus-
sion De Boer (2013); De Visser (2013); Veldt-Foglia (2013) and for background Torres Pérez (2012), pp. 
108–109.
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If courts are to apply EU law in conformity with fundamental rights, they must 
have some discretion in that application.62 If application of EU law was to result in 
a fundamental rights violation, and the Member State had no discretion, the only 
way to avoid that violation would be to declare EU legislation invalid. It is a well-
established doctrine of EU law that only the CJEU may declare Union law invalid 
for reasons of incompatibility with some other legal principle; national courts may 
not do so.63 Therefore, in such cases, courts must make a preliminary reference to 
the CJEU to receive a ruling on the validity of EU legislation.64

Where there are no grounds for refusal of recognition or enforcement, there is 
no discretion for the judge in the Member State where that recognition or enforce-
ment is sought to review whether it should be granted. If (s)he believes that a fun-
damental principle is at risk, the only route is to request a preliminary ruling from 
the CJEU, asking whether that principle may indeed stand in the way of recogni-
tion or enforcement. This is essentially what happened in the Zarraga case, which 
was about the application of the Brussels II bis Regulation.65 Under this Regulation, 
judgments ordering the return of children to their Member State of habitual resi-
dence must be enforced throughout the EU, without refusal on any grounds being 
possible. To ensure that the rights of the child are respected, the Regulation con-
tains a minimum standard: the Member State ordering the return of the child must 
ensure that the child was given the opportunity to be heard, unless a hearing was 
considered inappropriate having regard to his or her age or degree of maturity. Only 
after such an opportunity was given may the return order be issued. In this case, 
the child had been taken from Spain to Germany by her mother. The Spanish court 
ordered the child’s return. The child was not heard by the Spanish court. The court 
refused both the mother’s application that she and her daughter be permitted to leave 
Spanish territory after her daughter’s hearing, and a request that the child be heard 
via video conference. The German court, which was asked to enforce the Spanish 
judgment ordering the child’s return to Spain, asked the CJEU, essentially, whether 
it could refuse enforcement of the Spanish judgment on the basis that the judgment 
contained a ‘serious infringement of fundamental rights’. The CJEU essentially said 
no. It ruled that the EU legislator had deliberately abolished grounds for refusal. It 
follows that the court of the Member State of enforcement is obliged to enforce the 
judgment, and it has no power to oppose either the recognition or the enforceability 
of that judgment.66

62  CJEU Case C-617/10  Åklagaren v. Hans Åkerberg Fransson, ECLI:EU:C:2013:280. See for com-
ments Fierstra (2014); Fontanelli (2013); Hancox (2013); Veenbrink and De Waele (2013); Swarcz 
(2014).
63  Craig and De Búrca (2015), pp. 475–476; CJEU Case 314/85 Foto-Frost, ECLI:EU:C:1987:452, para. 
15.
64  The only exception to this rule is that the CJEU has allowed national courts to temporarily suspend 
the application of EU legislation during the preliminary ruling procedure, but only under certain condi-
tions: CJEU Joined Cases C-134/88 and C-92/89 Zuckerfabrik, ECLI:EU:C:1991:65, para. 33.
65  CJEU Case C-491/10 PPU Joseba Andoni Aguirre Zarraga v. Simone Pelz, ECLI:EU:C:2010:828. 
See De Boer (2011); Holliday (2012).
66  CJEU Case C-491/10 PPU Joseba Andoni Aguirre Zarraga v. Simone Pelz, ECLI:EU:C:2010:828, 
paras. 54–56. See for a defence Lenaerts (2013).
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Until now, the CJEU has thus shown itself reluctant to review the compatibility 
of mutual recognition mechanisms with fundamental rights. In the Zarraga case, the 
CJEU did not consider the question whether the protection granted by this provision 
was in fact effective, and did not grant the court in the Member State of enforcement 
any leeway to refuse enforcement for that reason.

4.3 � The Exception to Absolute Mutual Recognition: ‘Systemic Deficiencies’

The preceding conclusion needs to be nuanced: the CJEU has shown itself to be pre-
pared to make exceptions to the ‘near-absolute rule of mutual recognition’, namely 
in asylum cases and in cases concerning extradition of accused or convicted persons. 
EU asylum law also operates on the basis of mutual recognition. The Dublin II Reg-
ulation67 and the recast Dublin III Regulation68 create a Common European Asylum 
System (CEAS) by laying down rules that determine which Member State is respon-
sible for examining an asylum application. The principle of mutual recognition as 
implemented by that Regulation entails that when asylum seekers make their way 
to another Member State, this state should send them back to the Member State that 
is responsible for examining the asylum application on the basis of the Regulation. 
Mutual trust in the context of the Dublin system entails that all Member States are 
expected to treat asylum seekers and examine their applications in conformity with 
the relevant rules of national, EU and international law, and that their fellow Mem-
ber States should trust that they do so.69

In the context of the CEAS, however, it has been decided that this mutual trust 
cannot be absolute. According to the CJEU, there should be a possibility to rebut 
the presumption that fundamental rights are respected in the Member State to which 
the asylum seeker is to be returned, when there is evidence that this is clearly not the 
case. This was decided in N.S. and M.E. and Others.70 This judgment is the result 
of two joined cases, in which the applicants were asylum seekers who, under the 
CEAS, were to be transferred from the UK and Ireland back to Greece. At the time, 
conditions in which asylum seekers were received in Greece were very bad. The 
ECtHR had already ruled, in M.S.S. v. Belgium and Greece, that these conditions 
were incompatible with Article 3 ECHR, the prohibition on torture.71

Against this background, the CJEU could do little but to make an exception to 
the rule of mutual recognition. It started its reasoning by stating that the CEAS was 

67  Council Regulation (EC) No. 343/2003 of 18 February 2003 establishing the criteria and mechanisms 
for determining the Member State responsible for examining an asylum application lodged in one of the 
Member States by a third-country national [2003] OJ L 50/01, the ‘Dublin II Regulation’.
68  Regulation (EU) No. 604/2013 of the European Parliament and of the Council of 26 June 2013 estab-
lishing the criteria and mechanisms for determining the Member State responsible for examining an 
application for international protection lodged in one of the Member States by a third-country national or 
a stateless person [2013] OJ L 180/31 (the ‘Dublin III Regulation’).
69  See Battjes et al. (2011), p. 9.
70  CJEU Joined Cases C-411/10 and C-493/10, N.S. and M.E. and others, ECLI:EU:C:2011:865. See 
Costello (2012); Den Heijer (2012).
71  ECtHR, Case of M.S.S. v. Belgium and Greece, appl. no. 30696/09, ECHR 2011-I.
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‘conceived in a context making it possible to assume that all participating States 
[…] observe fundamental rights, and that Member States can have confidence in 
each other in that regard’. The EU legislature, according to the Court, was therefore 
able to use this principle of ‘mutual confidence’ in legislation, in such a way as to 
speed up and simplify the handling of asylum applications within the EU. Neverthe-
less, the CJEU stated:

[I]t is not inconceivable that that system may, in practice, experience major 
operational problems in a given Member State, meaning that there is a sub-
stantial risk that asylum seekers may, when transferred to that Member State, 
be treated in a manner incompatible with their fundamental rights.72

The CJEU then stated that not every minor infringement of the Regulations by 
the responsible Member State should have as a consequence that the asylum seeker 
could not be transferred to that State, as that would deprive the Regulation of its 
substance and endanger the realisation of its goal. However, the CJEU stated:

By contrast, if there are substantial grounds for believing that there are sys-
temic flaws in the asylum system and reception conditions for asylum appli-
cants in the Member State responsible, resulting in inhuman or degrading 
treatment, within the meaning of article 4 of the EU CFR, of asylum seekers 
transferred to the territory of that Member State, the transfer would be incom-
patible with that provision [emphasis added].73

The CJEU thus ruled that only ‘systemic flaws in the asylum system and recep-
tion conditions’, as opposed to ‘the slightest infringement’ of the Directives, could 
result in mutual trust not being justified and in an obligation for the transferring 
Member State not to transfer the asylum seeker to the State experiencing those sys-
temic flaws. In the case of Greece, at that time, it was considered proven that such 
systemic flaws were present. The CJEU concluded by stating that the CEAS could 
not be applied on the basis of a conclusive presumption that the asylum seeker’s 
fundamental rights would be observed in the Member State to which he was to be 
transferred. Such a conclusive presumption ‘could itself be regarded as undermining 
the safeguards which are intended to ensure compliance with fundamental rights by 
the European Union and its Member States’.74

The conclusion of the Court is clear: while mutual trust is required for the 
effective functioning of the regulation establishing the CEAS, it cannot result in 
a conclusive and non-rebuttable presumption that fundamental rights are pro-
tected everywhere. However, the threshold for rebuttal is very high. It is only jus-
tified when ‘systemic deficiencies’ give rise to ‘substantial grounds’ for believing 

72  CJEU Joined Cases C-411/10 and C-493/10, N.S. and M.E. and others, ECLI:EU:C:2011:865, para. 
81.
73  CJEU Joined Cases C-411/10 and C-493/10, N.S. and M.E. and others, ECLI:EU:C:2011:865, para. 
86.
74  CJEU Joined Cases C-411/10 and C-493/10, N.S. and M.E. and others, ECLI:EU:C:2011:865, para. 
100.
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that the asylum seeker would be exposed to a ‘real risk’. In the case of Aranyosi 
and Căldăraru,75 which concerned the enforcement of a European Arrest Warrant 
(EAW), the CJEU nuanced the ‘systemic’ requirement somewhat by giving a num-
ber of quite specific guidelines regarding how a court should proceed in such cases. 
Initially, the court should determine, on the basis of ‘objective, reliable, specific and 
properly updated’ information, that there is a ‘real risk’ of the individual concerned 
being subjected to unacceptable detention conditions.76 The court must then ‘assess 
whether there are substantial grounds to believe that the individual concerned will 
be exposed to that risk’.77 While the ‘systemic’ requirement does not appear in this 
judgment, it does seem clear that the problems with detention conditions should be 
widespread and well reported. This is not likely to be the case where only individual 
and isolated incidents have occurred. Moreover, these circumstances must amount to 
‘substantial grounds for believing that there is a real risk’ for the person concerned, 
which should be interpreted as a foreseeable and serious risk.78

What does this mean for civil judgments that are subject to mutual recognition? 
Firstly, the yardstick the CJEU has developed, i.e., that deficiencies should be wide-
spread, is understandable for fields of law where mutual trust applies prospectively. 
In the fields of criminal and asylum law, mutual trust exempts the judicial authority 
from having to make a prospective analysis of the future risks to which the person 
concerned is likely to be subjected. Such an analysis would require not only detailed 
knowledge of the situation in the Member State where he is to be sent to, but also 
an assessment of the risks that the person concerned will be subjected to. The lesson 
from the N.S. and Aranyosi and Căldăraru judgments is therefore, that a national 
judicial authority cannot be expected to make such an assessment unless the evi-
dence is publicly available and there are substantial grounds for believing that the 
person will be subjected to serious risks.

In civil justice, however, mutual trust applies retrospectively to proceedings that 
have already taken place. This means that an exception to the rule of mutual trust 
is all the more necessary and acceptable from the viewpoint of efficiency, since the 
judge in a civil case is not required to prospectively assess possible risks and in so 
doing make a statement about the fundamental rights situation in another Member 
State. Rather, they can decide in individual cases and on the basis of the evidence 
already available in the judgment and the case file, whether an infringement has 
occurred. This means, in the author’s view, that in civil cases, there should not be a 
requirement that there should be widespread deficiencies before the presumption of 
trust is rebutted.

That said, this is not currently the view of the CJEU. As it stands, CJEU case law 
requires that there is publicly available evidence of widespread deficiencies before 

75  Joined Cases C-404/15 and C-659/15 PPU Pál Aranyosi and Robert Căldăraru, 
ECLI:EU:C:2016:198.
76  Joined Cases C-404/15 and C-659/15 PPU Pál Aranyosi and Robert Căldăraru, 
ECLI:EU:C:2016:198, para. 92.
77  Joined Cases C-404/15 and C-659/15 PPU Pál Aranyosi and Robert Căldăraru, 
ECLI:EU:C:2016:198, para. 92.
78  Costello (2012), p. 90.
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an exception to mutual recognition can be made. Presumably, this threshold would 
not be difficult to cross with regard to the current situation in Poland, in particular 
since the EU itself has extensively documented the situation in its Recommenda-
tions to the Polish government. It should also be shown that those deficiencies have 
affected, or on substantial grounds were capable of affecting, the person concerned. 
This is a more difficult test, especially because in civil cases there is usually not one 
but at least two parties involved. Finally, it should be emphasized that in no circum-
stances Member State courts may refuse to apply EU law on the grounds that funda-
mental rights are at risk (or on any other ground, for that matter): the CJEU always 
has the last word.

5 � What Does the ECtHR Require?

5.1 � The Bosphorus Test

A complex question is whether the ECtHR would ever require an EU Member State 
to refuse enforcement to judgments from another EU Member State if that judgment 
was the result of a procedure that did not conform to Article 6 ECHR. The ECtHR 
has ruled that ECHR rights also have an ‘indirect’ effect. States that are Contract-
ing Parties to the ECHR have to protect the fundamental rights contained therein at 
all times, which means that they cannot hide behind the fact that the fundamental 
rights violation was (or will be) committed elsewhere and they are merely a con-
duit. In Drozd and Janousek, the ECtHR ruled that Contracting Parties could violate 
the ECHR by enforcing an arrest warrant that entailed sending accused persons to 
another state where they would be treated badly.79 In Pellegrini, it ruled that Con-
tracting Parties should review foreign judgments prior to enforcing them in order 
to ensure that the right to a fair trial was respected.80 However, both these cases are 
about ECHR Contracting Parties enforcing decisions from non-Contracting Parties, 
i.e. states not bound by the ECHR. For a long time, it was therefore unclear whether 
the ECtHR would require Contracting Parties to review each other’s judgments. 
Since all EU Member States are also Contracting Parties to the ECHR, this would 
mean that EU legislation that removed any possibility of doing so—for example, by 
abolishing refusal grounds—could be found to be contrary to the ECHR. This would 
potentially put EU Member States in a very difficult position. On the one hand, EU 
law would require them to automatically enforce each other’s decisions without any 
kind of check, while on the other hand they could be found guilty of an ECHR viola-
tion for not performing such a check.

The ECtHR has, however, proven itself to be sensitive to this problem. In its 
well-known Bosphorus judgment, it essentially ruled that it would only perform a 
marginal review of acts committed by Contracting States in the implementation of 
EU law. It would only review whether there had been a ‘manifest deficiency’ in the 

79  ECtHR Drozd and Janousek v. France and Spain [GC], no. 12747/87, ECHR 1992.
80  ECtHR Pellegrini v. Italy, no. 30882/96, ECHR 2001-VIII. See Schilling (2012) and Kinsch (2011).
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EU’s framework for protecting fundamental rights.81 If not, the ECtHR would trust 
the EU’s framework—comprising control of Member State actions by the CJEU 
through its preliminary ruling procedure—capable of dealing with any potential fun-
damental rights problems. In this way, EU Member States are able to profit from a 
presumption that they have acted in conformity with the ECHR if they perform obli-
gations imposed on them by EU law.

5.2 � The ECtHR and Mutual Recognition

In its Povse decision and its judgment in Avotiņš, the ECtHR showed that the Bos-
phorus ‘test’ is also applicable to cross-border enforcement of judgments on the 
basis of EU legislation. The Povse case concerned the return of a child to her Mem-
ber State of habitual residence under the Brussels II bis Regulation.82 The ECtHR 
ruled that, since EU Member States have no discretion in this regard—they can-
not legally decide not to enforce the return order—the Bosphorus test applied. This 
meant that the ECtHR would review whether there had been a manifest deficiency 
in the protection of the rights of the child provided by the EU. Since there had been 
a preliminary ruling from the CJEU, the EU system for fundamental rights protec-
tion had been fully deployed. Consequently, the ECtHR ruled, there had been no 
manifest deficiency and the enforcement of the return order would not constitute a 
violation of the ECHR.

In its Avotiņš judgment, the ECtHR reached the same conclusion about the Brus-
sels I Regulation.83 In this case, Mr. Avotiņš, a national of Latvia, was confronted 
with the enforcement of a Cypriot judgment against him, which had been delivered 
by default. He argued that he had not been served with the documents instituting the 
proceedings in such a way and in sufficient time for him to prepare for his defence, 
and that no remedy in Cyprus was available, so that enforcement should be refused 
on the basis of Article 34(2) of the Brussels I Regulation (see Sect. 2, above). The 
ECtHR considered that, since the matter was governed by EU legislation, the Bos-
phorus test should be applied.84 It found that there had been no manifest deficiency, 
but, it is submitted, its reasoning on this point was not altogether convincing. Essen-
tially, the ECtHR concluded that Article 34(2) Brussels I requires that the enforcing 
court investigates whether the conditions for its application have been fulfilled, and 
that the enforcing (Latvian) court was able to conclude that those conditions had 
indeed been fulfilled, so that no violation of Article 6 ECHR was apparent. How-
ever, as judges Lemmens and Briede write in their concurring opinion to this judg-
ment, the ECHR reached this conclusion by taking into account that Mr Avotiņš 

81  ECtHR Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland, no. 45036/98, ECHR 
2005-VI. See, among others, Douglas-Scott (2006); Peers (2006); Hinarejos Parga (2006); Besselink 
(2008); Costello (2006); Lock (2010); Eckes (2007); Lawson (2010).
82  ECtHR Povse v. Austria [dec.], no. 3890/11, ECHR 2013. See Hazelhorst (2014) and Cuniberti 
(2014).
83  ECtHR Avotiņš v. Latvia [GC], no. 17502/07, 23 May 2016. See Marguery (2017); Emaus (2017); 
Biagioni (2016) and on the earlier Fourth Chamber judgment Requejo Isidro (2015).
84  ECtHR Avotiņš v. Latvia [GC], no. 17502/07, 23 May 2016, paras. 101 et seq.
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had been able to invoke a remedy in Cyprus (but had failed to do so), whereas this 
information was provided by the Cypriot government during the proceedings before 
the ECtHR and were not part of the reasoning of the Latvian court. In fact, the con-
curring judges write, Mr Avotiņš had not argued that he had been unable to invoke 
a remedy in Cyprus. Therefore the conditions of Article 34(2) were fulfilled and the 
Latvian court was not required to investigate whether a remedy had been available.

More importantly, however, the concurring judges point out that it was not neces-
sary to apply the Bosphorus reasoning in the current case, because this would only 
be necessary if the case concerned the implementation of EU law and there had been 
a shortcoming in the proceedings, which in Avotiņš, there had not. It could even be 
put a little more strongly: application of the Bosphorus test was not appropriate in 
this case. This test is designed to provide a solution in cases where EU Member 
States have no choice but to implement EU legislation, even when this creates a risk 
that fundamental rights will be violated. They are then ‘absolved’ of their responsi-
bility before the ECtHR, unless there has been a manifest deficiency. It is submitted 
that in the Avotins case, unlike in the Povse case, there was no complete absence of 
discretion: what was at issue was whether the Latvian court had adequately investi-
gated whether the conditions for application of Article 34(2) Brussels I Regulation 
had been fulfilled. This is an investigation which is left to the Member States. It is 
unclear why, in that context, they could not be held accountable by the ECtHR in 
the ‘normal’ way if in this investigation they violated Article 6 ECHR. The fact that 
the ECtHR did apply the ‘reduced’ standard developed in Bosphorus shows that it 
is reluctant to find fault with (the application of) EU law, in the sensitive field of 
mutual recognition in particular, and that it trusts the (CJ)EU to provide adequate 
fundamental rights protection. This stance has caused some surprise85 against the 
background of the CJEU’s negative opinion on the proposed accession of the EU to 
the ECHR,86 in which it advised against accession partly because ECHR supervision 
may undermine mutual recognition.87

Does this cooperative stance of the ECHR towards mutual recognition mean that 
it would not step in, even if, for example, it was argued that EU legislation required 
the automatic enforcement of a judgment from an EU Member State where there 
were severe doubts about judicial independence, as is currently the case in Poland? 
Though criticism can be levelled at the ECtHR’s treatment of the Avotiņš case (see 
above), the ECtHR did stress that the court of enforcement should be empowered 
to investigate ‘any serious allegation’ of a violation of fundamental rights occur-
ring in the Member State of origin. It cannot escape this responsibility on the sole 
ground that it is applying EU law.88 The court of enforcement should therefore take 

85  For instance Marguery (2017), p. 120.
86  Opinion 2/13 of the Court (Full Court) of 18 December 2014, ECLI:EU:C:2014:2454. See C. Bar-
nard, ‘Opinion 2/13 on EU accession to the ECHR: looking for the silver lining?’, 16 February 2015, at 
http://www.eulaw​analy​sis.blogs​pot.nl; Krommendijk, Beijer and Van Rossem (2015); A. Buyse, ‘CJEU 
Rules: Draft Agreement on EU Accession to ECHR Incompatible with EU Law’, 20 December 2014, at 
http://www.echrb​log.blogs​pot.com.
87  Opinion 2/13 of the Court (Full Court) of 18 December 2014, ECLI:EU:C:2014:2454, para. 194.
88  ECtHR Avotiņš v. Latvia [GC], no. 17502/07, 23 May 2016, para. 114.

http://www.eulawanalysis.blogspot.nl
http://www.echrblog.blogspot.com
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allegations of fundamental rights violations of a Member State of origin seriously so 
as to ensure that there was no manifest deficiency in the protection of fundamental 
rights which would warrant an exception to mutual recognition in the case at hand. 
It should also request a preliminary ruling on the matter from the CJEU in order to 
ensure that the mechanism for fundamental rights protection was fully deployed.89 
It is clear that the ECtHR expects the EU Member States to actively step in and 
investigate whether a manifest deficiency is apparent. Though the concept of mani-
fest deficiency has never been defined,90 the ECtHR’s own case law suggests that an 
obvious and systemic threat to judicial independence (see Sect. 3, above) would fit 
the bill. Going by the Bosphorus judgment, a failure to request a preliminary rul-
ing from the CJEU could constitute a manifest deficiency in its own right, though 
the ECtHR has recently nuanced its stance on this matter. In any case, the lesson of 
Avotiņš is that though the ECtHR acknowledges that mutual recognition is designed 
to be automatic, it still expects EU Member States (and, by extension, the CJEU) to 
consider whether there are reasons not to apply it in specific cases when fundamen-
tal rights violations in the Member State of origin are apparent.

The question remains: what if, in a given case, the CJEU rules that the fundamen-
tal rights violations at hand were not sufficiently serious to warrant an exception to 
mutual recognition, and the ECtHR disagreed? Would it then still find that a mani-
fest deficiency had occurred and rule that the Member State in question had violated 
the ECHR? This is—given the spirit of cooperation described above—unlikely, but 
perhaps not impossible. After all, in M.S.S. v. Belgium and Greece it has shown 
itself prepared to throw a serious (and necessary) spanner in the works of the EU 
asylum system. It may do so again, if inevitable, in the context of free movement of 
civil judgments.

6 � Conclusion

The preceding sections have shown that, depending on the applicable regime, it 
may or may not be possible to challenge recognition or enforcement of a civil judg-
ment on the basis that it is the result of a procedure that does not conform to the 
requirements of a fair trial. Although they are unlikely to be immediately affected 
by the reforms proposed in Poland, it is striking to think that for some categories 
of judgments, this type of review was completely abolished. As shown in Sect. 1, 

89  In Michaud, the ECtHR stringently applied this criterion: ECtHR Michaud v. France, appl. no. 
12323/11, ECHR 2012-VI. In recent case law, the ECtHR nuanced somewhat its view that a preliminary 
ruling is necessary to satisfy the requirements of Art. 6 ECHR, acknowledging that Member State courts 
have some discretion as to whether to request a preliminary ruling: ECtHR Baydar v. the Netherlands, 
appl. no. 55385/14, 24 April 2018.
90  In his concurring opinion to the Bosphorus judgment, Judge Ress offered his thoughts on the mat-
ter; in his opinion, ‘an obvious misinterpretation or misapplication by the ECJ of the guarantees of the 
Convention right’ could constitute a manifest deficiency, as well as a lack of jurisdiction of the CJEU. 
ECtHR, Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland, no. 45036/98, ECHR 2005-
VI, Concurring Opinion of Judge Ress, para. 3.
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the implementation of free movement of judgments was believed possible because 
‘the level of trust among Member States [had] reached a degree of maturity which 
[permitted] the move towards a simpler, less costly, and more automatic system of 
circulation of judgments’.91 Arguably, against the background of the developments 
discussed in this contribution, such a statement would sound very optimistic today. 
It must be conceded that the developments in Poland were probably difficult to fore-
see at the time. Yet it is a fact that when a reform of the public policy clause in the 
Brussels I Regulation was proposed, this triggered much spirited debate. Many com-
mentators at the time expressed their belief that to prioritise free movement over 
fundamental rights protection is fundamentally wrong,92 or at least unwise in the 
current political situation, where differences in language, legal culture and national 
procedural law are simply too great to allow exequatur to be abolished.93 Others did 
not oppose the reform as such, but nevertheless agreed that the application of refusal 
grounds sometimes remains necessary to address fundamental rights concerns.94 
Such views seem especially accurate today.
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