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Abstract

The practice of permitting incarcerated individuals to become living organ donors in exchange for commuted sentences
has been posed as a solution to the persistent organ shortage in recent legislation. We conducted a survey to assess trans-
plant professionals’ attitudes toward organ donation by incarcerated individuals. A 12-item survey was developed and
emailed to transplant professionals from 3/15/23 —4/12/23. We calculated descriptive statistics overall and by surgeons
vs. non-surgeons and geographic region. Of the 294 respondents, 80% indicated that incarcerated individuals should be
allowed to participate in directed solid organ living donation and 55% indicated that incarcerated individuals should be
allowed to participate in non-directed solid organ living donation. Among respondents who supported donation, 70%
indicated that they would not support donation in exchange for a commuted sentence, citing ethical concerns related to
coercion (27%) and legality (22%). Although the majority of respondents in our sample supported directed donor organ
donation, most opposed allowing donations in return for commuted sentences. These results can be used to inform future
legislation surrounding organ donation in the carceral system.
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Abbreviations the transplant community is in need of creative solutions.

U.S  United States To address the persistent organ shortage, policymakers,
ethicists, and members of the transplant community have
begun exploring alternative organ sources. One possible

Introduction solution, that has garnered considerable media attention in

For years, the number of individuals requiring an organ
transplant has vastly exceeded the number of available
organs. With 105,800 people on the national transplant wait-
list, and the addition of another person every ten minutes,
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recent months, involves permitting incarcerated individu-
als to become living donors, and at times in exchange for a
commuted sentence.

On January 20, 2023, members of the Massachu-
setts House of Representatives proposed a bill that would
allow prison inmates to donate organs or bone marrow in
exchange for a sentence commutation of up to one year (MA
—HD3822) [1].

Any proposed legislation that allows incarcerated indi-
viduals to donate an organ, particularly for a reduced sen-
tence, raises a myriad of legal, ethical, and health concerns
[2]. Federal law prohibits the acquisition of organs for
“valuable consideration” but does not define the term. Statu-
tory interpretation suggests that the phrase addresses organ
transfers that would ordinarily constitute a “purchase”
rather than all donations that may involve some exchange
[3]. The main legal concern is that offering an incarcerated
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individual a reduced sentence in exchange for donating an
organ amounts to a payment [4]. The primary ethical con-
cern is that, because of situational circumstances that place
incarcerated individuals at a greater risk for exploitation,
they may feel coerced into donating an organ [5, 6]. For
example, for most death row inmates, the decision to become
a living organ donor in exchange for a commuted sentence
could not be considered coercion-free, given the alternative
[7]. Lastly, the leading health concern is the heightened risk
rapid of disease transmission and circulation among prison
populations [8]. In an environment with a heightened risk
of rapid disease transmission, a recovering donor would be
more susceptible to contracting illnesses post-donation than
a non-incarcerated recovering donor.

Though the ethics of prisoner organ donation is a hotly
debated and controversial topic, there is a lack of literature
assessing prisoners’ perspectives on the practice. The pri-
mary reason for this gap in the literature is that, historically,
prison-based research has been limited due to concerns that
prisoners represent a vulnerable population, as outlined
in the Department of Health and Human Services regula-
tions for the protection of human subjects in research [9].
Transplant surgeons and other professionals (i.e. physicians,
researchers, scientists, members of the transplant team etc.)
are also uniquely positioned to provide a great deal of insight
on the issues surrounding prisoner organ donation; however
literature assessing transplant professionals’ perspectives on
the practice is similarly lacking. We conducted an online
survey assessing transplant professionals’ attitudes toward
allowing incarcerated individuals to be solid organ donors,
specifically in exchange for reduced sentences.

Methods
Study Population and Survey Distribution

The survey was emailed on March 15th, 2023, to individuals
listed in the American Society of Transplant Surgeons mem-
ber directory using REDCap, and could be accessed on both
mobile devices and computer desktops [10, 11]. This email
included a summary of the study, study contact information,
and a link to the survey. Respondents were eligible if they
were English-speakers, aged 18 or older, and were able to
read and see. Respondents were screened at the beginning
of the survey to confirm age and eligibility. All respondents
received three recruitment emails: one initial email request-
ing participation in this study and two follow-up emails.
Data was collected from 3/15/23 —4/12/23. Participation
in the survey was voluntary and consent language was
included at the start of the survey. This study (s23-00175)
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was deemed exempt by the NYU Langone Health Institu-
tional Review Board.

Survey Design

The survey was developed by experts in the fields of trans-
plantation and biocthics. Literature reviews and group
discussions informed survey constructs. The survey was
pre-tested among transplant surgeons, and was designed
to: (1) assess respondents’ attitudes toward allowing incar-
cerated individuals to become living donors, (2) assess
whether respondents believe that incarcerated individuals
can recover from the procurement surgery without risk-
ing their physical safety, (3) assess respondents’ attitudes
towards allowing incarcerated individuals to become liv-
ing donors in exchange for a commuted sentence, and (4)
assess respondents’ attitudes towards including the opinions
of incarcerated individuals in the decision to allow them to
donate.

The survey included 12 closed-ended questions (includ-
ing one screener question to ensure respondents were over
the age of 18). Three questions were related to profession
and state of residence, and eight questions asked respon-
dents to indicate their attitudes toward various scenarios
related to incarcerated donation. Respondents who believed
that incarcerated individuals should be allowed to partake
in solid organ donation were asked if this should include
an exchange for a commuted sentence. If they supported
the exchange, respondents answered additional questions
about the type of crime and sentence reduction. Those who
responded that they do not think incarcerated individuals
should be permitted to donate in exchange for a reduced
sentence were asked to select the reasons informing their
opinion from a predetermined list.

Statistical Analysis

Descriptive statistics (frequencies and percentages) were
calculated for each question. We aggregated survey results
and stratified them by role (surgeon vs. non-surgeon) and
U.S. region of residence (South, Northeast, North Central,
West). States were assigned regions using the U.S. Depart-
ment of Commerce, Bureau of the Census (1977) County
and City Data Book. We compared responses from surgeons
vs. non-surgeons using Wilcoxon rank-sum tests by assign-
ing the response “yes” to 1, “not sure” to 0.5, and “no” to
0. A p-value of 0.05 was considered statistically significant
and all tests were two-sided. All analyses were performed
using R Studio (v.4.0.3).
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Table 1 Study population

Participant characteristics n %
Profession
Surgeon 197 67.0
Other 43 14.6
Surgical fellow 16 54
Non-physician scientist (PhD, DVM, PharmD) 15 5.1
Physician (non-surgeon) 11 3.7
Resident post-doctoral fellow 11 3.7
Student (medical, masters, doctoral) 1 0.3
Residence
Outside US 21 7.1
[N 273 92.9
South 94 32.0
Northeast 65 22.1
North Central 57 19.4
West 48 16.3
Unknown* 9 3.1

* 9 participants did not indicate their state of residence

Results
Study Population

Out of the 1597 transplant professionals contacted to partic-
ipate in the study, 308 filled out the survey (19.3% response
rate). In the final analysis, 14 participants were excluded as
they did not answer any of the eight survey questions con-
cerning incarcerated donor ethics, despite completing the
eligibility screener and/or demographic questions. The final

study population included 294 respondents, of which 98.3%
fully completed the survey.

The study population was predominantly surgeons (67%).
The remaining respondents consisted of surgical fellows
(5.4%), non-physician scientists (5.1%), physicians (3.7%),
resident post-doctoral fellows (3.7%), students (0.3%), and
those who categorized their profession as “other” (14.6%).
92.9% of respondents lived within the US; 32.0% of these
respondents lived in the South, 22.1% lived in the North-
east, 19.4% lived in the North Central, and 16.3% lived in
the West. (Table 1) When stratifying by surgeon vs. non-sur-
geon and residence in the US vs. outside the US, we found
no statistically significant differences in survey responses
(Table 2).

Attitudes Toward Allowing Incarcerated Individuals
to Participate in Solid Organ Living Donation as a
Living Donor

Of the 294 respondents, 79.9% expressed support for incar-
cerated individuals being permitted to engage in directed
solid organ living donation, such as donating to a friend
or family member. Additionally, 54.8% of respondents
believed that incarcerated individuals should have the
opportunity to participate in non-directed solid organ liv-
ing donation (Table 3). Among respondents who supported
directed donation, 67.7% supported non-directed donation.

Compared to surgeons, non-surgeons were more likely
to endorse both directed and non-directed incarcerated
solid organ donation (directed: 78.7% vs. 82.5% (p=0.39);

Table 2 Assessing attitudes on Question Yes No Not Response
allowing incarcerated individuals Sure  Rate
to donate Directed Should incarcerated individuals be allowed to par-  79.9% 15.0% 5.1%  100%
donation ticipate in directed solid organ living donation (for ~ (235) (44) (15) (294)
example, to a friend or family member)?
Non-directed Should incarcerated individuals be allowed to par-  54.8% 32.7% 12.6% 100%
donation ticipate in altruistic (non-directed) solid organ living (161)  (96) 37 (294)
donation?
Access to Do you believe most incarcerated individuals have  24.1% 43.9% 32.0% 100%
* The commuted sentence healthcare adequate access to healthcare for a complete recov-  (71) (129) (94 (294)
. " d ery from living donation while incarcerated?
g‘yle;;‘t’il‘;zi t‘;nwyhg‘;?svgéi jeq  Commuied  Should incarcerated individuals be permitied tobe  12.7% 70.0% 17.3% 100%
with ‘yes” to allowing incarcer- sentence* solid organ living donors in exchange for a com- (30) (166) (41) (237)
ated individuals to participate . muted/reduced senter?ce? . .
in directed or non-directed Crime Should the type of crime committed dictate whether 56.7% 36.7% 6.7%  100%
donation type** incarcerated individuals should be permitted to be a7 (11) 2) (30)
#* The crime type and sen- solid (;)/rg;:jn li\éing donorz in exchange for a com-
. ! muted/reduced sentence?
;ng‘iselrléglLgf:::?g;:;:i&rgy Segtence Should there be a limit on how much the sentence 63.3% 16.7% 20.0% 100%
responded with ‘yes’ to allow- limit** could be reduced? (19) 5) (6) (30)
ing incarcerated individuals Incarcerated  Should the opinions of incarcerated individuals 65.9% 25.5% 8.6% 98.6%
to be solid organ living donors opinions matter when making policy about whether they can  (191)  (74) (25) (290)

in exchange for a commuted/
reduced sentence

participate in living donation (with or without the
opportunity for a commuted/reduced sentence)?

@ Springer
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Table 3 Assessing attitudes on the use of incarcerated individuals as living solid organ sources stratified by surgeon vs. non-surgeon

Question Surgeon Non-surgeon US Residence Non-US Residence D
Direct donation 0.4 0.6
Yes 78.7% (155) 82.5% (80) 80.2% (219) 76.2% (16)
Not Sure 4.6% (9) 6.2% (6) 5.1% (14) 4.8% (1)
No 16.8% (33) 11.3% (11) 14.7% (40) 19.0% (4)
Non-directed donation 0.06 0.5
Yes 51.8% (102) 60.8% (59) 55.3% (151) 47.6% (10)
Not Sure 11.2% (22) 15.5% (15) 12.5% (34) 14.3% (3)
No 37.1% (73) 23.7% (23) 32.2% (88) 38.1% (8)
Access to healthcare 0.4 0.6
Yes 27.4% (54) 17.5% (17) 24.2% (66) 23.8% (5)
Not Sure 28.9% (57) 38.1% (37) 32.6% (89) 23.8% (5)
No 43.7% (86) 44.3% (43) 43.2% (118) 52.4% (11)
Commuted sentence* 0.9 0.1
Yes 15.4% (24) 7.4% (6) 13.2% (29) 5.9% (1)
Not Sure 14.1% (22) 23.5% (19) 18.2% (40) 5.9% (1)
No 70.5% (110) 69.1% (56) 68.6% (151) 88.2% (15)
Crime Type** 0.2 -
Yes 50.0% (12) 83.3% (5) 55.2% (16) 100.0% (1)
Not Sure 8.3% (2) 0.0% (0) 6.9% (2) 0.0% (0)
No 41.7% (10) 16.7% (1) 37.9% (11) 0.0% (0)
Sentence limit** >0.9 -
Yes 62.5% (15) 66.7% (4) 62.1% (18) 100.0% (1)
Not Sure 20.8% (5) 16.7% (1) 20.7% (6) 0.0% (0)
No 16.7% (4) 16.7% (1) 17.2% (5) 0.0% (0)
Incarcerated Opinions 0.6 >0.9
Yes 65.5% (127) 66.7% (64) 65.8% (177) 66.7% (14)
Not Sure 6.7% (13) 12.5% (12) 8.6% (23) 9.5% (2)
No 27.8% (54) 20.8% (20) 25.7% (69) 23.8% (5)

* The commuted sentence question was only answered by participants who responded with ‘yes’ to allowing incarcerated individuals to par-

ticipate in directed or non-directed donation

** The crime type and sentence limit questions were only answered by participants who responded with ‘yes’ to allowing incarcerated individu-
als to be solid organ living donors in exchange for a commuted/reduced sentence

non-directed: 51.8% vs. 60.8% (p=0.06)) (Table 2). Of the
four U.S. regions, respondents residing in the Northeast were
the most receptive to permitting directed and non-directed
solid organ donation, while those in the West were the least
receptive (directed: 90.8% vs. 72.9%; non-directed: 60.0%
vs. 47.9%).

Opinions on Whether Incarcerated Individuals can
Recover from the Donation Surgery Without Risking
their Physical Safety

Respondents were divided when asked whether they believed
that most incarcerated individuals would be able to recover
from donation surgery without risking their physical safety
and have adequate access to healthcare; 24.1% responded
“yes”, 43.9% responded “no”, and 32.0% responded “not
sure” (Table 3). Although not statistically significant, non-
surgeons were less likely to believe that prisoners would

@ Springer

receive sufficient healthcare than surgeons (non-surgeon:
17.5%, surgeon: 27.4%, p=0.37) (Table 2).

Attitudes Toward Allowing Incarcerated Individuals
to be Solid Organ Living Donors in Exchange for a
Commuted Sentence

Among respondents who supported the practice of allow-
ing prisoners to be living organ donors, 70.0% opposed the
practice in exchange for commuted sentences (Table 3). Of
these participants, the primary concerns cited were the pos-
sibility of coercion (27%) and the legality of the practice
with regard to the National Organ Transplant Act (22%)
which explicitly prohibits the exchange of organs for valu-
able consideration (Fig. 1) [12].

70.5% of surgeons and 69.1% of non-surgeons opposed
the practice of allowing prisoners to become living donors
in exchange for a commuted sentence (Table 2). Though dif-
ferences were not statistically significant, 15.4% of surgeons
indicated that they would the practice, while only 7.4% of
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Why do you think incarcerated individuals should not be permitted
to be solid organ living donors in exchange for a commuted/reduced

sentence?
30
27%
22%

20
-t
C
5
[e]
@]

12%
10
0

Reason

4%

* Participants can select multiple response options
* Responses are among participants who answered 'no' to allowing incarcerated individuals to be
solid organ living donors in exchange for a commuted/reduced sentence with ‘yes’ to allowing
incarcerated individuals to be solid organ living donors in exchange for a commuted/reduced

sentence

Fig. 1 Rationale for commuted sentence exchange disapproval

non-surgeons indicated that they would support the practice
(p=0.85) (Table 2). 5.9% of respondents who reside outside
the US believed in allowing donation for a commuted sen-
tence vs. 13.2% of respondents in the US, however this dif-
ference was not statistically significant (p=0.1). Of the 30
respondents who indicated that they would support donation
in exchange for a commuted sentence, 56.7% believed that
the type of crime should impact whether a sentence can be
commuted, and 63.3% believed that there should be restric-
tions on sentence reductions (Table 3).

Attitudes Toward Including the Opinions of
Incarcerated Individuals in the Decision to Allow
them to Donate

65.9% of participants believed that the opinions of incar-
cerated individuals matter when developing living donation
policies for incarcerated individuals (Table 3). However,
27.8% of surgeons and 20.8% of non-surgeons did not think
the opinions of incarcerated individuals were necessary
when developing policies related to their ability to donate

Reason

[] Allowing this practice would have a
’ negative influence on societal views of
|| organ donation
Allowing this practice would not
significantly impact the organ supply
| shortage

Concerns about discrimination against

those with diseases that make them
unable to donate

Concerns about possible coercion

Concerns that this practice would
disproportionally impact minority
groups, who are overly represented in
flgrison/jail populations

he National Organ Transplant Act (NOTA)
prohibits an exchange of organs for
valuable consideration

(p=0.59) (Table 2). In the North Central region of the US,
19.0% of respondents indicated that the opinions of incar-
cerated individuals did not matter when developing policies
about their ability to donate, in contrast to 28.7% of respon-
dents in the South.

Discussion

Although there is a paucity of data reporting transplant pro-
fessionals’ attitudes toward organ donation by incarcerated
individuals, including their views on donation in exchange
for a commuted sentence, there is ample literature describ-
ing the ethical considerations surrounding this practice [4,
13, 14]. The results of this national survey of transplant pro-
fessionals is intended to add to the growing body of litera-
ture on the subject. Results revealed strong support for the
practice of permitting incarcerated individuals to be both
directed and non-directed living donors. However, opinions
on whether these individuals could recover from the dona-
tion surgery safely, without risking their physical health,
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with 44% expressing doubt, 32% remaining uncertain, and
24% affirming belief in the feasibility of recovery.

A 2013 survey of 100 Polish male prisoners found that
82% trusted the medical and transplant communities and
60% would consider donating their own organs [15]. While
no such study has ever been conducted in the U.S., most
respondents surveyed for this study agreed that the opin-
ions of incarcerated individuals should be considered when
establishing prisoner donation policies. As such, future
research should attempt to assess incarcerated individuals’
own attitudes towards organ donation and their willingness
to become living donors while incarcerated.

The results of this survey must be framed in the context of
their limitations. The survey instrument was not validated.
However, survey items were created based on existing lit-
erature, vetted by experts in the field of transplant ethics,
and pre-tested with members of the study population to
assess clarity and face-validity. Our survey questions were
not designed to account for the varying conditions at dif-
ferent correctional facilities (i.e. recovery post-donation in
a low-level security facility with high levels of inmate vio-
lence vs. recovery post-donation in a high-security facility
with greater inmate safety). Additionally, the low response
rate could have introduced non-response bias. Furthermore,
over 14% of the study sample reported their profession as
“other”, so it is impossible to report whether these respon-
dents were psychologists, coordinators, advocates, or other
members of transplant community. Lastly, our survey asked
about coercion without defining the term for respondents.
While most respondents were likely familiar with the term
as described in the Belmont Report, it is possible that some
did not understand what coercion mean in the context of the
question.

Although most respondents supported the concept of
incarcerated individuals becoming both directed and non-
directed living donors, most were opposed to the concept of
donation in exchange for a reduced or commuted sentence.
Future research in this area should attempt to understand the
attitudes of not only transplant surgeons and physicians, but
also coordinators, social workers, psychologists, adminis-
trators, and ethicists to provide a broader range of transplant
professionals’ opinions. The opinions of psychologists,
particularly those responsible for evaluating living donors,
could also provide a great deal of insight, as a great majority
of inmates often have psychiatric disorders that make them
ineligible for organ donation or that can cause major post-
donation complications [16—19]. Because only 40% of U.S.
carceral systems have accessible policies surrounding organ
donation by incarcerated individuals, the results of this sur-
vey can be used to inform future organ donation policies for
other U.S. carceral systems [20].
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