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Abstract

In this article, I critique a moral argument developed in Frances Kamm’s Intri-
cate Ethics: Rights, Responsibilities, and Permissible Harm. The argument, which
I label the Best Outcome Argument, aims to criticize the Taurekian idea that it
is not worse if more people die than if fewer do in conflict situations, where it is
hard to distinguish individuals from one another solely by reference to the relative
strength of their claims. I argue that the Best Outcome Argument is flawed for
three reasons: (1) the symmetry feature defined by the impartiality principle holds
only in a limited class of conflict situations; (2) individuals should be treated in a
consistent way throughout the whole process of reasoning; (3) comparative evalu-
ations gained in different contexts, at least in some cases, cannot be used in one
and the same argument.

Keywords Fairness - John Taurek - The best outcome argument - The number
problem

1 Introduction: The Best Outcome Argument

Consider a hypothetical choice between using a scarce ventilator to save one
COVID-19 patient (A) and using it to save two other COVID-19 patients (B and
C).1 Assume, as most researchers in this field do, that there are no morally rel-
evant differences among these three patients, and there is no special tie between
the physician or the health care provider charged with the task of determining the

! A has to use the entire machine to get oxygen into the lungs and remove carbon dioxide from the body,
while B and C can share the same machine for life support. The medical details as to why different indi-
viduals need a varying amount of resources is simply out of our concern. It can safely be assumed that
their needs are solely determined by the nature of the physical condition and have nothing to do with
diets, habits and physical exercises.

P4 Xueshi Wang
xueshiwang01@gmail.com

! Department of Philosophy, Harvard University, 25 Quincy Street, Cambridge, MA 02138, USA

@ Springer


http://orcid.org/0000-0002-6880-8749
http://crossmark.crossref.org/dialog/?doi=10.1007/s11406-021-00355-1&domain=pdf

338 Philosophia (2022) 50:337-351

allocation of ventilation therapy and any of these three potential recipients.” Let us
call this example the Rescue Case.

Taurek (1977) argues that the agent should flip an unbiased coin to decide who is
to receive the ventilation therapy. One of the reasons for using the random selection
procedure is that the state consisting of the deaths of the two individuals is not worse
than the state consisting of the death of the one individual. That is, it is no worse if
B and C die than if A alone dies. When it comes to conflict situations of this sort
where it is hard to distinguish individuals from one another solely by reference to
the relative strength of their claims, as Taurek argues, numbers should not count in
deciding whether to distribute the good in question to save the many or to save the
few.? Morality demands that the agent should treat everyone with equal concern and
respect and thus give each individual at least an equal chance of receiving ventila-
tion therapy. It is not surprising that Taurek’s thesis has been the subject of intense
criticism over the past decades. Kamm’s Best Outcome Argument is one of the well-
known criticisms of Taurek’s claim regarding the normative role of numbers.*

Using Pareto improvement and the impartiality principle, the Best Outcome
Argument aims to deny the validity of Taurek’s no-worse claim. Both principles can
be formulated as follows:

2 Assume further that each person, based on their reasonable needs for preserving life for a considerable
period of time, has an equal claim to receiving ventilator therapy. Some philosophers, notably Broome
(1990) Curtis (2014) and Piller (2017), believe that if claims cannot all be equally satisfied in conflict sit-
uations of this sort, the fairest thing that could possibly be achieved would be to satisfy no claims at all.

3 Regarding the Number Problem, in additional to Taurek’s claim, there are four different approaches to
understanding the normative role of numbers in conflict situations. Some philosophers argue that num-
bers should fully count. See Parfit (1978), Kavka (1979), Kamm (1993), Kumar (1999), Scanlon (1998),
Hirose (2001), Lang (2005), Rasmussen (2012), and Cohen (2014). Other philosophers argue that num-
bers partly count. See Kamm (1985), Timmermann (2004), and Saunders (2009). The third approach
deems the policy of saving the many to be permissible, although no one is under an obligation to save the
many. If the agent choose to save the few, the members of the large group cannot complain that they are
being treated wrongly. See Anscombe (1967) and Munoz-Dardé (2005). The fourth approach, as a mixed
opinion, argues that the majority should be saved in certain situations, while a random selection proce-
dure should be employed to decide what to do in the other conflict situations. See Broome (1990), Hirose
(2004), Lawlor (2006), Peterson (2009), Thomas (2012), and Woollard (2014).

4 In Morality, Mortality Vol. I: Death and Whom to Save from It, the Best Outcome Argument is ini-
tially called “the Aggregation Argument.” Although its original name might give readers the impression
that the argument resorts to the aggregation of the claims on both opposing sides, it is not the case that
Kamm takes the notion of aggregation as a key to the success of her argument. It is noteworthy that
Kamm (2007) herself dubs it “the Argument for Best Outcome.”in Intricate Ethics: Rights, Responsibili-
ties, and Permissible Harm. The Best Outcome Argument is criticized by Timmermann (2004), Liibbe
(2008), Doggett (2013), and Lee (2017). Timmermann argues that Kamm’s argument doesn’t pays due
attention to the separateness of individuals involved, and that the best way to solve the Number Problem
is to run an individualist lottery to give each person an equal chance of being saved. Given the fact that
the agent responsible for the task of rescuing is under a moral obligation to save people as possible as she
can, this procedure is practically, but not philosophically, equivalent to a weighted lottery. Liibbe argues
that the Aggregation Argument is flawed because the moral evaluation of states of affairs cannot be con-
sidered as a ranking of items, the value of which is independent of what happens to other items. Doggett
argues that it is fair to save the few in conflict cases like the Rescue Case, because it has each like person
make a like difference to what is permissible. Lee argues that the Best Outcome Argument’s application
of Pareto and impartiality is not necessary for concluding that it is right to rescue the larger group.
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Pareto improvement: Pareto improvement is an improvement to a system con-
sisting of morally relevant factors when at least one individual becomes better
off without anyone becoming worse off. That means, one option is better than
another, if the former is better for at least one individual and no worse for any-
one than the latter.

The impartiality principle: Other things being equal, the options regarding the
selection of the potential receipt of a good cannot be differentiated from one
another if their only difference lies in the identities of persons.’

Firstly, Pareto improvement responds positively to multiple morally relevant fac-
tors such as well-being, happiness, preference-satisfaction, and so on. Any evalua-
tive difference between allocation plans should be traced back to differences in mor-
ally relevant factors that each plan will honor. To illustrate, compare M= (2, 5) and
N=(2, 4), where the brackets of the two options show the level of well-being for
person 1 and person 2 respectively. Pareto improvement would support the evalu-
ative judgment that M is better than N, since the improvement of person 2’s well-
being is an increase in the value of the set of morally relevant factors and should be
taken into account seriously in the evaluation of the goodness of states of affairs. For
the Rescue Case, saving both B and C is better for C than saving B alone, and it is
not worse for B, then it is better than saving B alone. It is easy to see that, based on
Pareto improvement, it is worse if both B and C die than if B alone dies. That means
the state consisting of the deaths of B and C is strictly worse than the state consist-
ing of the death of B alone.

Secondly, the impartiality principle neglects all differences between per-
sons except the strengths of their claims (or conditions). Specifically, impartiality
demands that the agent responsible for allocating the good among equally situated
persons is not allowed to favor any particular person except insofar as legitimate rea-
sons so require. In terms of goodness, impartiality holds that two options are equally
good if they differ only in the names given to individuals involved (call it the sym-
metry feature). Suppose the choice in question is between M*=(2, 5) and N*=(5,
2). The only difference between M* and N* is that person 1’s well-being and person
2’s well-being are shifted with respect to each other so that there is no increase or
decrease in the value of the set of that morally relevant factor. Other things being
constant, there seems to be no good reason, from the point of view of impartiality, to
favor any specific option or any particular person. For the Rescue Case, the impar-
tiality principle would imply that it is as bad for A to die as for B to die, since the
potential loss to each person is exactly same as each other.

It follows from these two premises that the deaths of B and C is worse than
the death of A alone, and generally that it is worse if more people die than fewer.
Both Pareto improvement and the impartiality principle allegedly refrain from any

5 It is controversial as to the nature of impartiality. Many philosophers, notably Parfit (1978) and Peter-
son (2010), believe that, other things being equal, impartiality demands that equally situated persons
should be treated equally, and that no person counts for more than another. Hirose (2014) suggests a
stronger notion of impartiality. He believes that the core of impartiality is that permutations of personal
identities don’t affect evaluations of states of affairs. On this matter, I follow Hirose’s use of impartiality,
and believe that this definition can better capture the basic idea of impartiality.
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commitment to moral aggregation, so this argument doesn’t explicitly or implicitly
appeal to the aggregation of individuals’ claims.® Hirose (2001), as a defender of the
Best Outcome Argument, formally reconstructs it as follows:

X := (A alive, B dead, C dead)
Y := (A dead, B alive, C dead)
Z := (A dead, B alive, C alive)

Pareto improvement implies that Y is worse than Z. The impartiality principle
implies that X is as bad as Y. It is concluded that X is worse than Z. It is a moral
shortcoming to prefer what is in itself a worse thing, and X is admittedly worse than
Z, so it is a moral shortcoming not to prefer Z to X. It is worth noting that Pareto and
the impartiality principle are represented as general principles of moral evaluation
and practice. They are expected to hold in all situations, and the fact that they don’t
apply in some situations should not be confused as limiting its generality.

There may be two ways to undermine the Best Outcome Argument. One is to
dispute the truth of either premise. The other is to deny that the conclusion fol-
lows from the premises. However, neither of these approaches is fully satisfactory.
First, both Pareto improvement and impartiality principle are two intuitively plausi-
ble moral principles that are widely accepted by many philosophers. It is extremely
difficult to establish that these principles are not as plausible as they may appear.
Second, the conclusion of the argument seems to be a logical consequence of the
premises. Very few would deny that the conclusion, namely that X is worse than Z,
can be properly drawn from its two premises.’ In addition to these two approaches, a
third approach, which I will discuss in more detail below, aims to reveal an inherent
inconsistency between the argument’s assumptions about morally relevant factors.

I argue that either the first premise or the second premise is false, because the assump-
tion of the first premise about morally relevant factors is inconsistent with that of the sec-
ond premise. Specifically, in Section 2, I argue that the symmetry feature defined by the
impartiality principle holds only in a limited class of conflict cases. It doesn’t necessarily
apply to the typical case that the Best Outcome Argument considers. In Section 3, I argue
that the Best Outcome Argument should treat individuals in a consistent way throughout
the whole process of reasoning. In Section 4, I argue that comparative evaluations gained
in different contexts at least in some cases cannot be used in one and the same argument.

2 The First Response: Morally Relevant Factors
The first worry to the Best Outcome Argument is that the symmetry feature defined

by the impartiality principle holds only in a narrow class of conflict cases. The Best
Outcome Argument may be applied to the cases where the agent is asked to make

6 Pareto and Impartiality are the essential properties of aggregation, but the combination of Pareto and
Impartiality doesn’t itself entail aggregation.

7 The inference from the two premises to the conclusion, namely, that it would be wrong to choose to
bring out X rather than bring about Z when faced with a choice between the two, is less airtight. It relies
on other normative assumptions about the connection between wrongness and value that pave the way for
reaching this conclusion.
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life-saving decisions between two equally situated persons, but it doesn’t mean that
it can be safely applied to all other cases where more individuals are involved. This
is partly because in many cases a conclusion that follows from premises in which the
assumptions about morally relevant factors are not identical may not be right.

To illustrate, compare L.=(dead, alive, dead) and O =(alive, dead, dead), where
the brackets show the conditions for person 1, person 2 and person 3 respectively.
These two options differ only with regard to the names given to individuals. Thus,
the symmetry feature will be indifferent between L and O in the comparative eval-
uation. However, this evaluative indifference may be considered inaccurate if it is
assumed that person 3 could hypothetically be saved with person 2 without incurring
too much cost, and it can be said that E =(dead, alive, alive) is better than L =(dead,
alive, dead). When individuals’ lives are at stake, only person 2’s life being saved
seems to mean that person 3’s life doesn’t count as a morally relevant factor that
needs to be taken into account in the evaluation of the goodness of states of affairs.

To see the point of morally relevant factors, let us consider a conflict situation
where Ross, a young man with a blind left eye, is presented with a choice between
the following two options:

D1: suffering a blind right eye
D2: suffering paralyzed legs.

As far as his current heath condition is concerned, he may be indifferent between
these two options, as losing both legs is as bad as total blindness (P1: D1 =D2).8
Suppose further that, Ross’ left eye will be, under some mysterious force, mirac-
ulously recovered to a near normal level if he is given an opportunity to make a
slightly different choice between the following two options:

D1: suffering a blind right eye.
D3: suffering one paralyzed leg.

For the sake of argument, let us say that the inconvenience caused by losing one
leg is of equal magnitude to that caused by losing the sight of one eye. Given that
Ross’ left eye will be recovered from complete darkness if he is directed to make
the choice between D1 and D3, he may be indifferent between D1 and D3 (P2:
D1=D3). From these two premises, it follows that, by substituting D2 for D1 on
the left side of the moral equation in the second premise, Ross will be indifferent
between D2 and D3 (Conclusion: D2 =D3). It is a conclusion simply too distressing
for many to contemplate. However, it is a conclusion difficult to avoid if this line of
reasoning, similarly adopted by the Best Outcome Argument, is accepted as a valid
one.

The condition of Ross’ left eye is considered relevant to the evaluation of states of
affairs when faced with the choice between D1 and D2. Ross would not believe that
D1 is indifferent to D2, unless the condition of his left eye is taken into account seri-
ously. However, when it comes to the choice between D1 and D3, the condition of

8 Some might object that losing both legs is generally not comparable to total blindness. A world with-
out sight and color may be worse than a world in which everything is dependent on a wheelchair. But I
believe this is only a harmless hypothesis.

@ Springer



342 Philosophia (2022) 50:337-351

his left eye becomes irrelevant to the evaluation of states of affairs. This is because,
in comparison with other sufferings, the small inconvenience caused by the condition
of his left eye is so minute that it hardly make any difference to the evaluation of the
states of affairs. Thus, it is easy to check that there is a significant change in the con-
texts whereby the evaluation of states of affairs is conducted to respond to individuals’
well-being. The condition of Ross’ left eye is deemed relevant in one context but not
in another. The conclusion that follows from these two premises in which the assump-
tions about morally relevant factors are not identical might not be right. It seems to be
a problem that is particularly acute for the supporters of the Best Outcome Argument.

To illustrate the problem with the Best Outcome Argument, let “Y <Z” denote that it is
better if both B and C are saved than if B alone is saved. Let “Y=X" denote that the world
where A is saved is as good as the world where B is saved. (The Best Outcome Argu-
ment works in the following way. P1: Y <Z; P2: X=7; Conclusion: X <Z.) For the sake
of argument, suppose the first premise (i.e. Y <Z) is true. This supposition implies that C’s
well-being is a morally relevant factor in moral evaluation. For if C’s well-being is simply
assumed to be morally irrelevant, it would be permissible for the agent to be morally indif-
ferent between (a) saving B & C and () saving only B while letting C die. Pareto improve-
ment, in fact, considers C’s well-being as seriously as it does B’s well-being. So, it must be
the case that the first premise deems C’s well-being to be a morally relevant factor.

The second premise (i.e. Y =X) holds that, according to the Impartiality Princi-
ple, saving B is as good as saving A. C’s situation on both sides of the moral equa-
tion is equally imperiled. It seems to imply that C’s well-being is assumed to be a
morally irrelevant factor in evaluating states of affairs. First, if C’s life could have
been saved with B’s, and especially if doing so costs nothing, then Y is flawed in
a way that X is not. From the perspective of Pareto improvement, X and Y are not
equal, for one is Pareto efficient and the other is not. To judge them equal is to judge
that C’s well-being doesn’t matter. If C’s well-being is considered morally relevant
to the evaluation of states of affairs, then Y =X cannot be a right claim.

Second, more importantly, the claim Y =X violates the requirement of equality.
It is assumed that, as mentioned above, all individuals involved are equally situated
in terms of need satisfaction. Although it is a controversial concept, with a history
marked by ambiguities, the idea of equality is invariably linked to what we mean
by saying that equals should be treated equally. Formally speaking, we have rea-
son to conceive of moral agents as equal individuals at least in the minimum sense
that human beings can reasonably consider them to be the kind of entities that can
acknowledge the principle of equality in their value system. In conflict cases where
it is impossible to satisfy all equals, equality demands either that each individual
should at least be given an equal chance of satisfaction, or that the good in question
should be allocated to the majority, depending on what kinds of principles of equal-
ity we obey in the theory of justice. Justice will tolerate this kind of inequality in
outcome, even though it turns out that some get ventilator therapy and others don’t.”

° Broome (1990) argues that equality (or fairness), of course, may not be the only moral value that
should be taken into account seriously, and its importance may sometimes be outweighed by other moral
considerations that aim to maximize the satisfaction of claims, depending on how important it is for
equality to prevail in certain circumstances.
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However, it doesn’t mean that the agent is permissible not to take C’s well-being
into account with regard to the comparative evaluation of states of affairs. To say Y
is indifferent to X is to acknowledge that C is not an equal among equals.

Imagine what you would say about Y =X if C is asked to accept the idea that her
life doesn’t count in itself as a factor that would affect the evaluation of states of
affairs. You might say, “Don’t worry! I will save you anyway.” However, it seems
that C could reasonably reject this moral equation because she cannot make a dif-
ference to it. C might reply, “B is allowed to create a tie with A. But what is the dif-
ference between B and me in moral status when B can contribute something to the
evaluation of states of affairs and I can do nothing with it? Doesn’t this mean that we
don’t share the equal moral status?” The supporters of the Best Outcome Argument
ignore the normative fact that, equals should have the same significance with regard
to moral evaluation and practice. That means, if B can make a difference to the com-
parative evaluation, then C, as an equal, should have the same significance on it.

3 The Second Response: Maintaining Consistency

The second worry to the Best Outcome Argument is that, individuals should be treated
in a consistent way throughout the whole process of reasoning. Specifically, C mat-
ters when the agent is asked to consider saving B and C or saving B alone, but she
doesn’t matter when the choice in question is between saving A and the hypothetical
option of saving B alone, and this inconsistency in C’s mattering will actually depreci-
ate the value of Y in considering the moral eq. Y=2X. The symmetry feature defined
by the impartiality principle holds that two options are equally good (or bad) if they
differ only with regard to the names given to individuals involved. Consider a two-per-
son case with two options M*=(2, 5) and N*=(5, 2). Other things being equal, very
few can reasonably deny the claim of impartiality that the agent should be indifferent
between M* and N*.

Let us, for the sake of argument, suppose that a third person is added to the
case under consideration: M** =(2, 5) 4+ (2) and N** = (5, 2) + (2). It is worth not-
ing that person 3’s well-being doesn’t have to be the same in both options what-
ever the agent chooses. On the one hand, for the hypothetical option of M**, there
exists another alternative available that is better: person 3’s well-being could
hypothetically be improved to 5 without incurring too much cost (i.e. M*** = (2,
5)+(5)). On the other hand, if N** is selected, given the conflicting features of
the case, person 3 will have to share the same fate as person 2. For the evaluation
of the goodness of the morally relevant factors in this three-person case, to say
M*#* is indifferent to N** is to acknowledge that person 3’s well-being is screened
out of entering into the channel of the agent’s comparative judgment. To make a
difference to the evaluation of states of affairs, each individual must be given an
opportunity to present the significance of her well-being to others involved. By
claiming M** is indifferent to N**, person 3 seems to be deprived of such a fair
opportunity. Thus, this evaluative indifference seems to imply that person 3 cannot
make a difference to the comparative evaluation if person 3’s well-being remains
the same in both options.
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To see the effect that the presence of M*** will depreciate the evaluative value of
M** in its comparison with N**. Consider a case where Ross, as a doctor instead of
as a patient, is presented with three options:

K1: treat John for his lung cancer which, if not treated, will likely threaten his
life.

K2: treat Joe’s COVID-19 with the medicine xyz that has no obvious side
effects.

K3: treat Joe’s COVID-19 with the medicine xyz* that will seriously affect
kidney function for three months.

To facilitate discussion, let us suppose that saving one from a fatal cancer is as
important as saving another from the highest risk of COVID-19 death, even if
they have totally different roots in terms of pathology. Suppose further that the
side effects that Joe is suffered, if xyz* is applied, are serious, but it doesn’t really
threaten his life. In this case, Ross is indifferent between K1 and K2 because of their
equal significance to one’s health condition. (P1: K1 is indifferent to K2.) For the
similar reason, Ross would be indifferent between K1 and K3. (P2: K1 is indiffer-
ent to K3.) Why is this so? When individuals’ lives are both at risk and at odds with
each other, they should be treated in an impartial way, either they are all satisfied, or
neither is satisfied. If they cannot be equally satisfied because of scarcity of medi-
cal sources or a state of emergency, they should at least be given an equal chance of
receiving treatment. In a situation such as this where individuals’ lives are at risk,
the side effects that Joe is going to suffer cannot be the main concern of the agent
responsible for making the decision. In comparison with losing one’s life, suffering
serious side effects from taking xyz* doesn’t appear to be as great as expected. It
follows that K2 is morally indifferent to K3. (Conclusion: K2 is indifferent to K3.)
However, very few would likely embrace this unwelcome conclusion.

It may be thought that if K2 is recognized as an available option, it is no longer
the case that K1 is morally indifferent to K3. According to this view, Ross might
be indifferent between K1 and K2, but he should not be indifferent between K1 and
K3. This is because K2 is obviously better than K3, and the presence of K2 will
depreciate the value of K3 in the evaluation of states of affairs. That means K3 is, in
fact, inferior to K1 when Joe can be treated with xyz without incurring serious side
effects. If K1 is not morally indifferent to K3, then the conclusion cannot possibly
be true. This line of reasoning threatens to undermine the Best Outcome Argument
that is used to argue against Taurek’ claim regarding the normative role of numbers.

For the conflict situation where A and B are the only individuals competing for
ventilation therapy, very few would deny that the world in which A is saved is as
good as the world in which B is saved. However, adding a third individual (C) to
either side is expected to make a difference to the comparative evaluation of states of
affairs. This requirement is derived from the simple fact that whether C can be saved
or not is not the kind of thing that is entirely out of control. When B and C could
have been saved in one fell swoop without incurring too much cost, saving only B is
likely to make Y less valuable than it would otherwise be. That means that the pres-
ence of C’s death will depreciate the value of Y in the evaluation of states of affairs.
It is worth noting that I am not arguing that the claim Y =X is false. Instead, I try
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to argue that Y =X is right only if it assumes that C’s death doesn’t matter in moral
deliberation.

Some might argue that, in virtue of the context sensitivity of moral irrelevance,
it is compatible with the first premise that C’s death is deemed morally irrelevant
in the second premise. Even though the second premise assumes that C’s death is
a morally irrelevant factor, it doesn’t mean that there is any inconsistency between
these two premises. However, this approach will make the Best Outcome Argu-
ment problematic. The situation that the first premise considers is a typical con-
flict-free setting in which individuals’ interests are not at odds with one another.
The situation that the second premise considers, in contrast, is a conflict setting
where B & C are competing with A for ventilation therapy. It is not clear “whether
comparative evaluations gained in different contexts can be used in one and the
same argument.”!”

4 The Third Response: Comparative Evaluations in Different Contexts

The third worry to the Best Outcome Argument is that comparative evaluations
gained in different contexts, at least in some cases, cannot be used in one and the
same argument. To illustrate the difficulties associated with comparative evaluations
conducted in different contexts, let us consider a conflict situation where a set of
options are available to the agent responsible for making the decision between indi-
viduals with different health conditions:

O1: save Mike having a cold from the threat of complete paralysis.
02: save blind Joe from breaking a leg.
03: save John suffering a terminal cancer from breaking a leg.

Suppose the distribution of scarce medical resources is guided by the intuition that
the worst off should be given priority. According to this view, benefiting people is
more important the worse off the people are. With Mike’s and Joe’s health condi-
tions in mind, it is easy to check that Mike’s situation would be as bad as Joe’s if
both of them don’t receive proper treatment.!! This shows that O1 and O2 cannot
be distinguished from one another solely by reference to valid reasons. Thus, O1
is morally indifferent to O2. On the other hand, the situation of John is some-
how worse than that of Joe since suffering a terminal cancer is generally worse
than becoming blind. Justice requires weak claims not to be satisfied before strong

10T am indebted to the anonymous referee for this astute observation. I am not arguing that the claim
Y = X would necessarily imply that C’s death would be considered as a morally irrelevant factor in all
kinds of conflict situations. The Best Outcome Argument fails only in certain types of conflict situations.
Consider a situation in which three individuals (i.e., A, B, and C) are competing for a scarce ventilator
that can satisfy only one single claim. In this case, the claim Y = X doesn’t imply that C’s death is mor-
ally irrelevant. This is because permutations of personal identities don’t affect evaluations of states of
affairs.

1" This view has one impressive hurdle to overcome: how to determine, in terms of health condition, who
is “worse off”. I am not arguing that Mike’s situation is exactly same as Joe’s. Rather I am arguing that if
it is technically permissible to compare the health conditions of different individuals, it will be reasonable
to believe that Mike’s situation is roughly equal to that of Joe.
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claims.!?> When both claims cannot be equally satisfied, John’s claim ought to be
satisfied prior to Joe’s.!® That is, given the fact that John is considered as the least
well off individual, O3 ought to be preferred over O2. Finally, it follows that O3
ought to be preferred over Ol. Let us write “=" for the relation of “be morally
indifferent to” and write “>" for the relation of “be preferred over.” The argument
considered above can be formulated as follows:

Premise (1) : Ol = O2
Premise (2) : O3 > 02
Conclusion : O3 > Ol

If it is permissible to substitute O1 for O2 on the right side of the inequality in premise
(2), this line of reasoning should be accepted; that is, if these premises are true, the con-
clusion should be true as well. However, it is counterintuitive to say that O3 should be
preferred over O1, since saving Mike from the threat of complete paralysis is more impor-
tant than satisfying John’s interest in the treatment of his leg. The main problem with this
argument is that the truth of its two premises is considered to be embedded in and sup-
ported by different evaluative contexts, and this difference in evaluative contexts leads to
the counterintuitive conclusion. For O2, in its comparison with O1, Joe’s breaking a leg
makes a difference to the comparative evaluation of states of affairs. This is because, if
breaking a leg is not taken into account, then it cannot be the case that Joe’s situation is as
bad as Mike’s. However, when it comes to the comparison between O2 and O3, breaking
a leg doesn’t make such a difference to the comparative evaluation, since, at least from
the point of view of the supporters of the Best Outcome Argument, removing the part of
breaking a leg from both options seems unlikely to affect the final comparative results.'*
This constitutes a distinctive evaluative context for the comparison between O2 and O3.
This line of reasoning is similarly adopted by Kamm in her Best Outcome Argument.
However, it is not the case that comparative evaluations gained in different contexts, at
least in some conflict situations, can be used in one and the same argument.

12 Stone (2011) claims that impartiality imposes two constraints upon allocative processes involving jus-
tice. The first constraint can be bifurcated into two conditions that are imposed on the final outcomes
resulting from allocative processes: priority and equality conditions. The priority condition demands that
weak claims not be satisfied before strong claims. If x’s claim is stronger than y’s and y receive the
good in question, then x must also receive it. The priority condition will be violated if x is denied of the
good and y is awarded it. The equality condition demands that equal claims be treated equally. If x and
y both have an equal claim to the good, the equality condition can be achieved only when their claims
are treated alike; either they are both satisfied, or neither is satisfied. It is implied by the combination of
these two conditions that one claim is allowed to be favored over another only for legitimate reasons, and
the only legitimate reasons are “claims of different levels of strength.”

13 For Broome (1990), if claims cannot all be perfectly satisfied in conflict situations of this sort, the
fairest thing that could possibly be achieved would be satisfying no claims at all. When it comes to distri-
bution of indivisible goods in short supply, fairness requires that each claim be given a chance of receiv-
ing the good proportionate to its strength by using a lottery, which is capable of providing a sort of surro-
gate satisfaction for each claim. The fairness of using a lottery is thus explained by its ability to meet the
basic requirement of fairness that each claim be satisfied in proportion to its strength.

14 For the comparison between 02 and O3, the only thing that agent needs to consider is whether losing
one’s sight can be outweighed by having a terminal cancer in evaluating the strength of individuals’ con-
ditions. As discussed above, it is simply assumed that suffering a terminal cancer is generally worse than
losing one’s sight.
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Moral irrelevance is not the notion that I specifically wish to explore in this short
paper. I am inclined to understand moral relevance or irrelevance in a way that is
sensitive to the context on which the evaluation of states of affairs is based. For
example, my preference for a low-fat vegan diet doesn’t matter when the choice is
between tofu soup and broccoli soup. But it will become relevant when the choice
in question is between cauliflower and lobster. Similarly, someone’s death, which
is deemed to be morally relevant in one situation, might be deemed morally irrel-
evant in another. For a situation where A and B are the only individuals who are
competing for ventilation therapy, it is clear that the claim Y =X doesn’t imply that
C’s death is a morally irrelevant factor. However, when it comes to the situation
where, in addition to being able to save B, C can be saved as well, the very equation
can be accused of failing to take C’s death seriously by focusing on the context of
distribution.

The defenders of the Best Outcome Argument might argue that the claim Y=X
doesn’t commit the agent to actually saving only B when B and C can be saved
together. After all, to say that “X is of equal value to Y” is one thing, and to say
that “it is permissible not to save C” is quite another. The claim Y =X doesn’t itself
imply a normative principle that can tell us the right thing to do in the conflict situ-
ation. I don’t intend to challenge this view. Rather, the point I want to emphasize
here is that the evaluation of states of affairs is not insensitive to the context within
which it is introduced. It is sensitive to the background context where more detailed
information about individuals’ well-being can be obtained. For the Rescue Case, to
say Y=X is to pretend that C’s well-being doesn’t matter at all. C’s well-being is
not only related to determining the rightness and wrongness of a distribution policy,
but also to assessing the nature and operation of the evaluation of states of affairs. It
is the situation in which B and C can be saved together without incurring too much
cost that constitutes the context to which the agent’s evaluation of states of affairs
responds.

The argument presented in the above paragraph seems to be related to the notion
of separability or the sure-thing principle. The sure-thing principle, as an assump-
tion of separability across states of affairs, is the claim that what happens in one
state can be evaluated independently of what happens in other states. To illustrate
the digest of the sure-thing principle, let us consider two comparative evaluations,
each of which consists of a choice between two alternatives: the first is between F
and G and the second is between H and J.'

15 T am indebted to Broome for his outline of the sure-thing principle in his outstanding work Weighing
Goods: Equality, Uncertainty and Time. The crux of Broome’s work is the interpersonal addition theo-
rem, which aims to represent the general betterness relation by an expectational utility function that is
the sum of expectational utility functions representing the betterness relations of individuals. The inter-
personal addition theorem rests on three premises: (1) each person’s betterness relation conforms to the
axioms of expected utility theory; (2) the general betterness relation is coherent; and (3) the principle of
personal good. The sure-thing principle (or separability) is a very basic idea that underlies each premise,
either in the dimension of states of nature or of people.
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3 Comparison 1

State F
1 ...... 10 11 ...... 20
Rl ...... RIO Sll ...... SZO
State G
1 ...... 10 11 ...... 20
Tl ...... Tlo Sll ...... Szo

3 Comparison 2

State H
1 ...... 10 11 ...... 20
Rl ...... RIO Ull ...... U20
State J
1 ...... 10 11 ...... 20
Tl ...... TlO Ull ...... U20

For each State, let each place in the vector indicated by numbers, 1 to 20, be a location,
and Let “R”,” S”, “T”, “U” corresponding to a specific number be what happens to each
location respectively. According to the supporters of the sure-thing principle, one alterna-
tive is favored over another, if and only if the reasons for preferring the one are at least as
strong as the reasons for preferring the other, and the only valid reasons come from what
happens in one state or the other. For the comparison between F and G, it is easy to check
that what happens in any of locations 11 to 20 is the same in F as that in G. That means no
reasons for preferring F to G (or for preferring G to F) can be derived from what happens
in any of locations 11 to 20. So, what happens in locations 1 to 10 is the only places where
the comparison can actually take place. The same is true for the comparison between H
and J. Furthermore, it is also shown that, as far as the locations 1 to 10 are concerned, F is
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indifferent to H, and G is indifferent to J. Thus, it follows that the reasons for preferring F
to G must also be the reasons for preferring H to J, and vice versa. Rationality requires the
agent to prefer F to G, if and only if the agent prefers H to J.

The problem with the sure-thing principle is that counterexamples may illustrate
apparent interactions between locations, which pose a serious challenge to such a loca-
tion-by-location evaluation. It is possible that people would prefer F to G, even though it
is not true that they would prefer H to J, as illustrated in the well-known “Allais Paradox”.
Preferring F to G and also J to H is considered rational, so it turns out that rational prefer-
ence need not conform to the sure-thing principle, and to expected utility theory’s axioms
more generally.

The supporters of the sure-thing principle, notably Broome (1991), reply that
this popular preference don’t conflict with the sure-thing principle, since the out-
comes of the options have not been correctly individuated to take account of feel-
ings people may have when faced with different choices. For example, for the
evaluation between F and G, if G is selected, people might deeply regret their
decisions. This is because, say, selecting G has more risk than that of selecting F.
The agent could obtain something for sure when selecting F. But if G is selected,
there is a probability that she will lose all that she could have obtained for sure
in selecting F. However, when it comes to the evaluation between H and J, it may
not be the case that people will have the same feeling of regret for selecting either
alternative. This is because, say, the potential benefits brought by either option
are considered very low and nearly negligible. So the agent who would like to
gamble for the chance to obtain more by, say, selecting J is unlikely to regret
the decision, even though a slightly higher probability of receiving at least some
of benefits is guaranteed by selecting H. In short, the selection in the first com-
parative evaluation is quite different from that in the second. As a result of it, the
effects of the interactions between locations is explained by feelings that would
occur in one or more of the states.

The problem with the Best Outcome Argument is the same as that with the sure-
thing principle. The basic thought underlying the sure-thing principle is that the
value of a location depends only on what happens with it, and doesn’t depend on
how another is evaluated. That means, if some of locations are separable, then the
preference for selection will be independent of outcomes in other locations. As dis-
cussed above for the Rescue Case, to say Y =X is to acknowledge that the compara-
tive evaluation of states is insensitive to the evaluative context on which it is based.
In terms of separability, this claim can be understood that the comparative evalua-
tion of states is insensitive to the locations that share the same occurrences or out-
comes in both states. Specifically, C’s situation on both sides of the moral equation
(i.e. Y=X) is the same, and the sure-thing principle (or the notion of separability)
would hold that C’s situation should not affect preference for selection. Because it is
assumed that C’s death will occur regardless of the choice people will make.

However, there are at least two problems with this assumption. First, it is an assump-
tion that is hardly consistent with the Best Outcome Argument’s first premise, where
C’s outcome is not independent of the agent’s choice. So it violates the logic require-
ment of maintaining consistency of assumptions throughout the argument. Second, it
may imply that C cannot make a difference to the evaluation if C’s outcome remains
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the same on both sides of the moral equation, and as a result of it, C is not treated as an
equal. The assumption allows for the possibility that the value of a person’s life is evalu-
ated only from a personal perspective and depends only on how this life is experienced
by the person. But, the sure-thing principle (or separability) underlying this view of
personal good is not yet accepted as a self-evident principle. So, in a certain sense, it
can be said that it doesn’t respect the moral value of equality in the distribution of good.

It is controversial as to whether Broome’s reply to the difficulties raised by the
Allais Paradox is successful, but this is not a concern for my analysis. Because all 1
want to argue is that, if this reply is persuasive, it should take into account consistency
of evaluative contexts, and thus adopt the same strategy as what I follow in my argu-
ment against the Best Outcome Argument. It seems to me that Broome recognizes this
point in acknowledging that the feeling of regret presented in the choice between F
and G is quite different from the feeling of adventure presented in the choice between
H and J. The differential feelings (or, specifically, the difference in the properties of
the outcomes of locations) constitute different contexts for the evaluation of states of
affairs, and those heterogeneous contexts can explain why popular preferences or the
effects of the interaction between locations don’t actually conflict with the sure-thing
principle. To put it another way, what I agree with Broome is that the evaluation of
states of affairs is not insensitive to the background context where more detailed infor-
mation about states or individuated outcomes can be obtained for assessment.

5 Conclusion

If ensuring the consistency of assumptions about morally relevant factors through all
premises is a requirement for the Best Outcome Argument, then it cannot be flawless.
The first premise assumes that the presence of C’s well-being is a morally relevant
factor, while the second premise seems to assume that it is morally irrelevant to the
evaluation of states of affairs. The argument’s assumptions about morally relevant
factors are not consistent with one another. There may be two ways out of the pre-
dicament: either (1) we change the second premise to P2*, namely, B lives & C lives
& A dies=B dies & C dies & A lives, if we prefer sticking to the assumption of the
first premise; or (2) we change the first premise to P1*, namely, B lives & C dies & A
dies=B lives & C lives & A dies, if we prefer sticking to the assumption of the sec-
ond premise.16 However, neither leads to the conclusion that X is worse than Z.

The Best Outcome Argument fails to bring down Taurek’s no worse claim. This
is not because Pareto improvement and the impartiality principle themselves are in
theoretical trouble, but because the assumptions of the premises, implied by these
principles, cannot consistently work together. In order to criticize the Best Outcome
Argument, my argument doesn’t need to deny the claim that it is worse if more peo-
ple die than fewer. It only needs to show that the Best Outcome Argument is subject
to an unnoticed inconsistency of assumptions in the flow of reasoning.

16 For (1), it is as good to save B and C as to save A. It simply shows that saving the many cannot be
a moral duty. For (2), it denies the validity of Pareto and is therefore disastrous to the Best Outcomes
Argument.
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