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Abstract

The final version of the 2023 Merger Guidelines, which were issued in December
2023, is a vast improvement over an earlier draft—which indicates that the Agencies
took the many comments that they received on a draft very seriously. These Guide-
lines break some new ground that older Guidelines did not address, and make many
positive contributions, which this paper spells out. They are also excessively nostal-
gic for a past era, however, and this may explain their propen sity to treat empirical
questions as issues of law: This is one way to insulate these Guidelines from fur-
ther revision. The excessive reliance on one decision, Brown Shoe, is unfortunate—
particularly since that decision has been so often repudiated, even by the Supreme
Court itself. This paper pays particular attention to: the Guidelines’ treatment of
structural triggers and direct measures of competitive effects; their aggressive posi-
tion on potential competition mergers; their willingness to weigh a “trend” toward
concentration as a factor; and their treatment of serial acquisitions. The Guidelines
include a welcome new section on mergers involving multi-sided networks, although
their view of networks is too one-sided; and the Guidelines also contain an expanded
section on mergers with harmful effects on suppliers—including labor. The Guide-
lines’ treatment of market definition is likely to lead to underenforcement because
they define markets too broadly. Finally, the Guidelines could have made better use
of recent retrospective studies—many of which would have provided further support
for the substantive positions that the Guidelines take.
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1 Introduction

The 2023 Merger Guidelines issued by the Antitrust Division of the U.S. Depart-
ment of Justice and the Federal Trade Commission are comprehensive, novel in
many ways, and revisionist.! In understanding them as an enforcement tool, it is
important to remember that the Agencies do not have authority to “make” new law
through Guidelines, but only to interpret existing law and indicate how they intend
to exercise their enforcement discretion. The line between “interpreting” and “mak-
ing” law is notoriously ambiguous, however, particularly in areas such as antitrust,
which are not governed by a detailed code.

In the past the lower federal courts have generally been quite receptive to the
Guidelines—Tlargely because the Guidelines were sensibly moderate: They reflected
mainstream views, and were not written in the context of particular cases that the
Agencies were litigating. In the past, attempts to push the law too far have not only
fallen on deaf ears, but have also resulted in quick withdrawals of the document in
question.” How these Guidelines will be accepted by the courts remains to be seen.

The 2023 Merger Guidelines provide six specific “Guidelines” that describe the
“distinct frameworks” that the Agencies will use to identify competitive concerns,
noting that the specific Guidelines are not intended to be mutually exclusive. Five
additional Guidelines focus on application. Following that, another section discusses
rebuttal evidence, and a final section contains a “non-exhaustive discussion of ana-
lytical, economic, and evidentiary tools” that will be used for evaluation, including
market definition.

The 2023 Merger Guidelines were originally issued as a draft and made available
for comments. They received more than 3000 comments.’ The Agencies appear to
have taken the comments seriously.

In retrospect, the initial draft was excessively influenced by a Neo-Brandeisian
mindset that is both reactionary and backward looking. That could explain the large
number of citations to Supreme Court merger decisions from the1960s and 1970s. It
may also explain the tendency to assert issues of fact as if they were conclusions of
law, thus insulating them from later revision.

The final version is a vast improvement, much more accommodating of signifi-
cant new learning in merger policy that has been reflected in lower court decisions
since the Supreme Court largely abandoned substantive merger review in the 1970s.
It is unlikely that the Supreme Court intended for merger doctrine to be frozen in
time as of 1975 or so. Instead, the Court likely intended for the lower courts to con-
tinue developing merger policy, and to reflect new economic learning in the process.

' U.S. DEP’T oF JusTicE & Fep. TRADE ComM’N, MERGER GUIDELINES (2023), https://www.justice.gov/atr/
2023-merger-guidelines.

2 For example, Guidelines for monopolization under § 2 of the Sherman Act that were biased against
enforcement were withdrawn in less than 1 year. Press Release, U.S. Dep’t of Justice, Antitrust Division,
Justice Department Withdraws Report on Antitrust Monopoly Law (May 11, 2009), https://www.justice.
gov/opa/pr/justice-department-withdraws-report-antitrust-monopoly-law.

3 See Draft Merger Guidelines for Public Comment, REGULATIONs.Gov (July 19, 2023), https://www.regul
ations.gov/docket/FTC-2023-0043.
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Nevertheless, even in final form the new Merger Guidelines are a revisionist doc-
ument. One issue they must confront is attaining judicial acceptance. The way to
do that is to tie stricter merger standards to the best available methodology and evi-
dence. The bulk of recent empirical literature supports the proposition that merger
enforcement could be improved by stricter structural standards. This depends in
large part on high-quality expert opinion and economic scholarship—including ret-
rospective studies of previous mergers.

Further, this approach would shift the focus away from substantive antitrust
rules—which sadly carry a fair amount of ideological baggage—to evidentiary
standards where the issues concern methodology rather than conclusions.* A fed-
eral judiciary that may be reluctant to embrace more aggressive antitrust generally,
might be more receptive to arguments that are based on sound science. That science
also places the focus where it should be: on post-merger prices and output, which is
consistent with the goals of antitrust generally. The Guidelines should acknowledge
that economics can be their friend.

This paper examines the various methodologies that the 2023 Guidelines employ,
including their treatment of “law” as opposed to “facts.” That distinction is impor-
tant in the antitrust context because the antitrust statutes use spare language, which
leaves the courts to do a great deal of gap-filling. When they fill those gaps, how-
ever, are they making law that is equally applicable to all relevant situations and
unchanging until overruled? Or are they making statements of fact, which are typi-
cally relevant only to the circumstances of a single or at least closely similar cases?

2 Law and Facts in Merger Policy

The legal system addresses law and facts in different ways. A statement of law is
durable until it is overruled by a court of the same or higher level. By contrast, facts
are specific to individual or similar cases, and they can change. Further, in antitrust
facts are often the subject of expert testimony, where they operate under the con-
straint that the methodology that the expert employs must be generally accepted in
the discipline, testable in a meaningful sense, and with methodologies that are up to
date.’ Economic or other expert testimony as well as juries address only facts; inter-
preting the law is the work of judges.
In the 1960s the Supreme Court stated in merger cases that:

e Mergers should be subjected to harsher treatment when there has been a “trend”
toward increased concentration in that industry;°®

4 See Daubert v. Merrell Dow Pharma., Inc., 509 U.S. 579, 595 (1993) (“The focus, of course, must be
solely on principles and methodology, not on the conclusions that they generate.”).

3 See id. See also 2 PriLLip E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW { 309 (5th ed. 2022).
% Brown Shoe Co. v. United States, 370 U.S. 294, 301-02, 322 (1962).
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e Internal expansion yields greater market output than do mergers;’

e Markets should be defined by reference to “reasonable interchangeability,” but
with no mention of the margins at which that interchangeability occurs;®

e Merger analysis requires a market definition,” including recognition of some-
thing called “submarkets”;'
One indicator of a submarket is “unique production facilities”;!!
A merger of firms with market shares of 4.7% and 4.2% in an unconcentrated
market (HHI of 300 and DHHI of 39), is unlawful;'?

e A merger creating a post-merger firm whose market share exceeds 30% and
results in a significant concentration increase is prima facie unlawful;'?

e “Possible economies” cannot be a defense to illegality.”'*

None of these statements appears in the text of Clayton Act §7 or any other anti-
trust statute. A few were discussed, although inconclusively, in the legislative his-
tory that led to the statute’s passage. Some of them appear to have no support except
that the Supreme Court stated it. The triggering market share and concentration lev-
els appear to be nothing more than stabs in the dark, unsupported by any evidence.
Some, such as the “reasonable interchangeability” statement, are known today to be
economically incorrect—in that case producing the “cellophane fallacy” in market
definition, which tends to define overly broad markets. "

The same thing is true of “unique production facilities,” which Brown Shoe stated
to be an identifier of a relevant submarket. A single production facility is often
used to produce noncompeting goods in chemicals, software, agriculture, or other

7 Id. at 345 n.72 (“Internal expansion is more likely to be the result of increased demand for the com-
pany’s products and is more likely to provide increased investment in plants, more jobs and greater out-
put.”).

8 Id. at 325 (relying on United States v. E.I. du Pont de Nemours & Co., 353 U.S. 586, 593-95 (1957)).

% Id. at 324-25, 336.

10 14. at 325 (“[W]ithin this broad market, well-defined submarkets may exist which, in themselves, con-
stitute product markets for antitrust purposes.... The boundaries of such a submarket may be determined
by examining such practical indicia as industry or public recognition..., the products peculiar charac-
teristics and uses, unique production facilities, distinct customers, distinct prices, sensitivity to price
changes, and specialized vendors.”).

U d.
12 United States v. Von’s Grocery Co., 384 U.S. 270 (1966). See also Donald 1. Baker & William Blu-

menthal, The 1982 Guidelines and Preexisting Law, 71 CaL. L. Rev. 311, 334 (1983) (reporting the HHI
estimates, as well as those in other 1960s decisions).

13 United States v. Phila. Nat ‘I Bank, 374 U.S. 321, 364 (1963) (“Without attempting to specify the
smallest market share which would still be considered to threaten undue concentration, we are clear that
30% presents that threat.”).

4 Fed. Trade Comm ‘n v. Procter & Gamble Co., 386 U.S. 568 (1967).

15 See 2B PuiLLp E. AREEDA & HERBERT HOVENKAMP, ANTITRUST Law [ 539 (5th ed. 2022) (discussing
United States v. E.I. du Pont de Nemours & Co., 353 U.S. 586, 593-95 (1957)).
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products.'® Further, sometimes identical products are produced in multiple produc-
tion facilities, whether by one firm or many firms. That is to say, “unique production
facilities” can be both overinclusive and underinclusive. Others, such as the state-
ment that internal expansion yields higher output in the affected market than does a
merger were given with no apparent support of any kind.

The market share and market concentration rules that were adopted in Von’s Gro-
cery, as well as those adopted in Brown Shoe, appear to have been pulled out of
thin air. They have never been followed by any set of Merger Guidelines—including
these. The structural standards that were set in the 2023 Guidelines (HHI > 1800,
and DHHI > 100) are not even close—notwithstanding that these Guidelines almost
slavishly follow Brown Shoe in other areas. Clearly, in this particular case the draft-
ers of these Guidelines realized that this was not a question of law. Today, determin-
ing the market share and concentration levels that trigger merger illegality is the
subject of a large economic literature, and views have changed over time.

By contrast, in creating the presumption that a merger that yields a firm with a
(pro forma) market share that exceeds 30% is unlawful, the Supreme Court’s Phila-
delphia Bank decision cited prominent antitrust economists of that period.!” That
presumption was acknowledged to present an issue of fact.

The term “submarkets” appears to have been a Supreme Court fabrication out of
practically nothing,'® convincing some courts that established criteria for market def-
inition need not apply to a smaller grouping of sales if it is characterized as a “sub-
market.” Finally, the merger statute says nothing one way or the other about merger
economies, and the law over time has drifted over a wide range: from condemn-
ing mergers precisely because they created economies in the 1960s and 1970s,' to
exonerating mergers based on largely hypothetical or unproven cost savings.

The responses of lower courts have been equally varied. Some have cited these
various propositions as if they represented irreversible statements of the law. Others
have deviated from them significantly—although typically without observing that
the Court was stating only an issue of fact. A case in point is the market share stand-
ards in Brown Shoe and Von’s, which no one follows—not even the 2023 Guidelines.
One 2023 decision severely but correctly qualified the Brown Shoe ‘“reasonable

16 F.g., Samuel Eilon, Multi-Product Scheduling in a Chemical Plant, 15 MANAGEMENT Scl. B-267
(1969), https://www.jstor.org/stable/2628921. See also Ward S. Bowman, Jr., Toward Less Monopoly,
101 Univ. Pa. L. Rev. 577, 601 (1953) (speaking of production of multiple products in the same plant as
a product specialization economy).

17" See discussion infra.

'8 The term was not used by the Brown Shoe district court, which had also condemned the merger. 179
F. Supp. 721 (E.D. Mo. 1959). There was a single mention in a previous district court merger opinion.
United States v. Bethlehem Steel Corp., 168 F. Supp. 576 (S.D.N.Y. 1958). It was also used once in a
Robinson-Patman Act case, although without explanation. Sun Oil Co. v. Fed. Trade Comm’n, 294 F.2d
465 (5th Cir. 1961). However, one author used it in a 1961 article describing market segmentation and
the Robinson-Patman Act. See Note, Competitive Injury Under the Robinson-Patman Act, 74 Harv. L.
REv. 1597, 1599-1610 (1961) (discussing mainly the fact that a supplier with differential transportation
costs may face varying prices within the same market).

19" See Herbert Hovenkamp, Brown Shoe Merger Policy and the Glorification of Waste, COMPETITION
PoL’y INT’L (Dec. 15, 2023),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4575870.
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interchangeability” test, observing that “at a high enough price even poor substitutes
look good to the consumer.”?° Numerous courts have qualified the “submarket” idea
by stating that a “submarket” definition must satisfy the same criteria as are used to
define a market—thus making the idea of a submarket irrelevant.?!

The Supreme Court all too often fails to tell us whether a particular statement was
intended to present a principle of law or a conclusion of fact. Clearly an issue is one
of law if the statute states it. For example, §7 of the Clayton Act states that a merger
is unlawful if it unreasonably threatens to “lessen competition,” although it gives no
meaning to that term. It also makes it unlawful to “acquire” another firm, indicat-
ing as a matter of law that the statute does not apply to simple contracts, but only to
acquisitions. It also makes clear that both stock and asset acquisitions are covered
and that holding companies are permissible.?

For all other statements, including those in the list above, if the statute does not
address them they should presumptively be regarded as statements of fact unless the
Supreme Court states that they apply as a matter of law. To conclude otherwise is to
freeze the law into a kind of antitrust Dark Ages: intent on the preservation and rep-
etition of existing ideas rather than the acceptance of new ones.

The Brown Shoe opinion itself was helpful, concluding that "Congress neither
adopted nor rejected specifically any particular tests for measuring the relevant mar-
kets,” that it did not adopt a particular definition of the word “substantially” in the
statute, and that a merger must be “functionally viewed” in its particular setting.??
These statements all indicate that the Court viewed at least some of these issues as
ones of fact, subject to market specific analysis or technical change.

The balance of this paper examines a number of issues that are raised by the
Guidelines: We seek to determine the appropriate role of law as opposed to facts.

3 Concentration, Performance, and the Philadelphia Bank
Presumption

One criticism of the original draft Guidelines was that its large opening section
on concentration never associated increased concentration with any measure of
performance, such as: higher prices; reduced output; restrained innovation; or the
exercise of market power.”* The final version has addressed this issue somewhat;
but it remains the case that the Guideline 1 treatment of concentration places little
emphasis on these indicia of performance as targets of merger enforcement. That is

20 Lazarou v. Am. Bd. of Psychiatry and Neurology, No. 19-CV-01614, 2023 WL 6461255, at *5 (N.D.
111 Oct. 4, 2023) (quoting RicHARD A. PosSNER, ANTITRUST Law: AN Economic PERSPECTIVE 128 (Univ. of
Chicago Press 1976)).

2l See AREEDA & Hovexkamp, ANTITRUST Law, { 533c.
22 15U.S.C. § 18 (2018).
23 Brown Shoe Co. v. United States, 370 U.S. 294, 320-21 (1962).

2 See Carl Shapiro, Why Dropping Market Power from the Merger Guidelines Matters, PROMARKET
(Aug. 7, 2023), https://www.promarket.org/2023/08/07/carl-shapiro-why-dropping-market-power-from-
the-merger-guidelines-matters/.
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reserved for Guideline 3; in turn, this separation suggests that the concerns about
“concentration” and the concerns about anticompetitive facilitation of coordination
are different things. This is in sharp contrast to the 2010 Horizontal Merger Guide-
lines’ statement of a “unifying theme” that mergers should not increase or enhance
market power.”> The 2010 Guidelines’ identification of specific concentration levels
was in pursuit of that goal.

The statement in the 2010 Horizontal Merger Guidelines is more consistent with
the concerns of current merger case law—although perhaps not those expressed in
the 1960s. The exercise of market power is best evidenced by higher prices, although
other metrics such as output reduction or diminished innovation are important too.

That concern has broad support today, even among the Justices of the current
Supreme Court: Writing for a unanimous Supreme Court in 2013, Justice Sotomayor
described merger law as challenging the consolidation of market power.?® That
same year, then Judge Gorsuch cited the 2010 Horizontal Merger Guides as illus-
trating a methodology for proving market power from market share.?” In 2008 then
Judge Kavanaugh observed that “merger enforcement, like other areas of antitrust is
directed at market power.””® He was quoting from the Heinz (“baby food”) merger
decision, in which then judge Merrick Garland sat on the panel.” In the 1990 Baker
Hughes decision, then Judge Thomas made merger law’s structural presumption a
contingent surrogate to measuring market power.*

Judge Kavanaugh’s statement that equated merger concerns with “other areas
of antitrust” also reflect hundreds of federal decisions that date to the 1890s that
declare that the purpose of the antitrust law to be combatting lower output or higher
prices: the indicia of market power.>! Further, nothing in this history suggests that
merger policy under §7 of the Clayton Act was intended to differ from the other
antitrust laws in this regard.

25 See U.S. Dep’T oF JusTiCE & FED. TRADE ComMm’N, HOR1ZONTAL MERGER GUIDELINES, § 1 (2010), https://
www.justice.gov/atr/horizontal-merger-guidelines-08192010 (stating a “unifying theme” that “mergers
should not be permitted to create, enhance, or entrench market power or to facilitate its exercise”).

26 Fed. Trade Comm’n v. Phoebe Putney Health Sys., Inc., 568 U.S. 216, 235 (2013) (explaining that for
purposes of state action exemption, the state had not authorized hospitals “to consolidate market power
through potentially anticompetitive acquisitions of existing hospitals”).

27 Novell, Inc. v. Microsoft Corp., 731 F.3d 1064, 1071 (10th Cir. 2013) (non-merger case).

2 Fed. Trade Comm’n v. Whole Foods Mkt., Inc., 548 F.3d 1028, 1052 (D.C. Cir. 2008) (Kavanaugh,
J., dissenting) (discussing a different issue but applying similar concepts). See id. at 104041 (discuss-
ing the primary focus on the ability of small groups of specialized firms to charge discriminatorily high
prices).

2 Fed. Trade Comm’n v. H.J. Heinz Co., 246 F.3d 708, 712 (D.C. Cir. 2001).

30 United States v. Baker Hughes, Inc., 908 F.2d 981, 991-92 (D.C. Cir. 1990) (“Instead of accepting
a firm’s market share as virtually conclusive proof of its market power, the Court carefully analyzed
defendants’ rebuttal evidence”). See also id. at 985 n.6 (“ ‘Statistics reflecting the shares of the mar-
ket controlled by the industry leaders and the parties to the merger are, of course, the primary index of
market power; but only a further examination of the particular market—its structure, history and prob-
able future—can provide the appropriate setting for judging the probable anticompetitive effect of the
merger.””).

31 See Herbert Hovenkamp, Antitrust’s Goals in the Federal Courts, SSRN (Oct. 5, 2023), https:/papers.
ssrn.com/sol3/papers.cfm?abstract_id=4519993.
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4 The Role of Economists: 1960s and Today

Both in 1950 when the Celler—Kefauver amendments to Clayton Act §7 were passed
and also today, economics played an important role in merger analysis. The stat-
ute itself states its concerns in unambiguously economic terms that were generally
understood by the time the statute was amended in 1950: “substantially lessen com-
petition,” and “tend to create a monopoly.” While participation by economists is
well recognized today, they were nearly as important in the 1960s. The Supreme
Court’s Philadelphia Bank merger decision a year after Brown Shoe cited no fewer
than seven industrial economists, more than any antitrust decision to that time.?

Antitrust economists in the 1950s and today use different but overlapping meth-
odologies to evaluate competition. Those in the 1950s and 1960s were heavily
structuralist: They focused on the relationship between market structure and eco-
nomic “performance.” Today structuralism is less dominant. Price—cost margins and
innovation are more ascendant—mainly because the discipline of economics has
developed better tools for assessing them. The prevailing enforcement methodology
employs a mixture of structural and performance evidence.

One thing that has not changed, however, is underlying goals. Prominent structur-
alist economists from mid-century—such as Edward S. Mason,>’ Joe Bain,** Leon-
ard Weiss,> Carl Kaysen,36 and Donald Turner (who was the AAG when the 1968
Merger Guidelines were released)’’—were uniformly concerned about the threats
of oligopoly coordination and lack of price competition.® Today, the dominant

32 United States v. Phila. Nat ‘l Bank, 374 U.S. 321 (1963) (citing Carl Kaysen and Donald F. Turner (4
times), George J. Stigler (twice), Jesse Markham (twice), Joe S. Bain, Edward S. Mason, & Fritz Mach-
lup).

3 Edward S. Mason, Monopoly in Law and Economics, 47 YALE L.J. 34 (1937) (referring to the “the
raising of the price of the product” or “the deterioration of its quality”).

3 JoE S. BaIN, BARRIERS TO NEW COMPETITION: THEIR CHARACTER AND CONSEQUENCES IN MAANUFACTURING
InpusTRrIES (Harvard Univ. Press 1956) (defining relevant entry barriers that factors that enable firms to
charge supracompetitive prices while excluding entry).

35 Leonard Weiss, The Structure-Conduct-Performance Paradigm and Antitrust, 127 Univ. Pa. L. REv.
1104, 1104-05 (1979) (looking back at the S-C-P paradigm: “The rationale for this concern may be the
effect that such elevated prices have either on efficiency or on the distribution of wealth”).

3 CarL Kaysen & DonaLp F. TURNER, ANTITRUST PoLicy: A LEcaL anp Economic AnaLysis (Harvard
Univ. Press 1959).

37 Donald F. Turner, The Definition of Agreement under the Sherman Act: Conscious Parallelism and
Refusals to Deal, 75 Harv. L. Rev. 655, 656 (1962) (describing the problem “of a few dominant sellers
in an industry to maintain the same high noncompetitive price”).

38 George W. Stocking, The Rule of Reason, Workable Competition, and Monopoly, 64 YALE L.J. 1107
(1955) (advocating rule that linked concentration to performance, measured by price and output); Alfred
E. Kahn, Standards for Antitrust Policy, 67 Harv. L. Rev. 28 (1953) (similar); Maurice A. Adelman,
Effective Competition and the Antitrust Laws, 61 Harv. L. Rev. 1289 (1948) (noting irregular relation-
ship between concentration and competitive performance). Later empirical studies found the correlation
between price/cost margins and concentration to be very robust. E.g., Norman R. Collins and Lee E.
Preston, Price—Cost Margins and Industry Structure, 51 REv. Econ. & Stat. 271 (1969).
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economic literature—including that upon which the Agencies rely—uses different
methodologies to address the same concerns.>

On the issue of concentration and performance, the legislative history of the
1950 Celler—Kefauver amendments to §7 is hardly a model of clarity. The Supreme
Court’s Brown Shoe decision*’ compounded the problem by giving a very one-sided
view of the issue. Congress was clearly concerned about market “concentration,”
and many members expressed the view that it had been increasing. Several members
of Congress also expressed concerns that excessive mergers might result in higher
prices.*! No member of Congress spoke in opposition to that view or declared that a
concern for higher prices was unimportant. The Brown Shoe opinion amply reflected
Congress’ concerns about increasing concentration, but ignored the concern about
higher prices.

When not viewed strictly through the lens of Brown Shoe, the legislative history
tracked the then reigning “structure—conduct—performance” (S—C-P) paradigm in
antitrust economics. Structure was a principal concern, but on the assumption that
anticompetitive conduct and poor performance would flow from noncompetitive
structures. As structuralist economist Leonard Weiss put it:

The main predictions of the structure—conduct—performance paradigm are: (1)
that concentration will facilitate collusion, whether tacit or explicit, and (2)

» Examples include Jan De Loecker et al., The Rise of Market Power and the Macroeconomic Implica-
tions, 135 J. PoL. Econ. 561, 562 (2020) (“firms gain market power and command high prices”); Volker
Nocke & Michael D. Whinston, Concentration Thresholds for Horizontal Mergers, 112 AM. EcoN. REv.
1915 (2022) (describing increases in concentration as a good determinant of loss of consumer welfare
and noting that current thresholds are too lax); Jonathan B. Baker, Market Power in the U.S. Economy
Today, WasH. CTrR. EQul. GrowTH (Mar. 20, 2017), https://equitablegrowth.org/market-power-in-the-
u-s-economy-today/ (“raising prices relative to what they would charge in a competitive market or by
reducing quality or convenience....”); JoHN KwokA, MERGERS, MERGER CONTROL, AND REMEDIES: A RET-
ROSPECTIVE ANALYSIS oF U.S. PoLicy (2014) (detailing systematic underestimates of effect of mergers on
prices); Michael Vita & F. David Osinski, John Kwoka’s Mergers, Merger Control, and Remedies: A
Critical Review, 82 ANtITRUST L.J. 361 (2018) (critiquing JouN Kwoka, MERGERS, MERGER CONTROL, AND
REMEDIES: A RETROSPECTIVE ANALYSIS OF U.S. PoLicy (2014)); Justus Haucap et al., How Mergers Affect
Innovation: Theory and Evidence, 63 INT'L J. INDUS. ORrG. 283, 286 (2019) (explaining how mergers
often lead to a decline in innovation); Michael L. Katz, Big Tech Mergers: Innovation, Competition for
the Market, and the Acquisition of Emerging Competitors, 54 INFo Econ. & PoL’y (2021) (similar). See
also Filippo Lancieri et al., The Political Economy of the Decline of Antitrust Enforcement in the United
States, SSRN (Mar. 20, 2023), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4011335 (noting
policy concerns with high prices over time); Steve C. Salop, Invigorating Vertical Merger Enforcement,
127 YaLe LJ. 1962 (2018) (noting increased prices as concerning).

40 Brown Shoe Co. v. United States, 370 U.S. 294 (1962).

41 See, e.g., 95 ConG. Rec. 11484 (1949) (Statement of John A. Carroll, D. Colo., speaking in favor
of the bill) (“we know that if there is free competition the public will be protect from unduly high
prices....”); id. (Statement of Sidney R. Yates, D. Ill., speaking in favor) (“When three or four producers
take the places of 20 or 30, the chances are great the price competition will be crippled.”); id. (Statement
of Joseph R. Bryson, D.S.C., speaking in favor) (“[a] trend toward more and more mergers, which sup-
press competition, increase the outside control of local enterprise, and cause higher prices and instabil-
ity of employment....”); id. (Statement of William T. Dyrne, D.N.Y., speaking neither for nor against)
(citing FTC Report that “under competitive capitalism consumers are protected from high prices by the
constant rivalry among numerous firms....”). See also 96 Cong. Rec. 16433 (1950) (Statement of Sen.
Forrest C. Donnell, R. Mo.) (understanding bill to authorize injunctions against “any economic concen-
tration, be it existing or incipient ... which has power to raise prices or to exclude competition....”).
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that as barriers to entry rise, the optimal price-cost margin of the leading firm
or firms likewise will increase.*?

In any event, Brown Shoe’s focus on concentration for its own sake was short-
lived. All of the economists that the Philadelphia Bank decision cited 1 year later
were members of the reigning structuralist school (the “Harvard School”). For the
particular conclusion that a merger should be presumptively unlawful if it creates a
firm with a market share of at least 30%, Philadelphia Bank cited four economists—
all of whom would have applied a stricter standard than the one that the Supreme
Court adopted. These included Carl Kaysen and Donald F. Turner (recommending
a 20% trigger for presumptive illegality), George Stigler (20%), and Jesse Markham
(25%).* The Court concluded that it had “no view on the validity of such tests,” but
noted that the actual case’s 30% number exceeded all of them.**

From that point Supreme Court case law on mergers was increasingly driven by
concerns about price or other indicia of performance. One exception was the Court’s
1966 decision in Von’s Grocery, which the 2023 Guidelines do not cite.* Brown
Shoe and Von’s Grocery should be counted as severe outliers from an antitrust tra-
dition that with few exceptions targets higher prices, lower output, or restrained
innovation.

In its 1964 El Paso Natural Gas decision—2 years after Brown Shoe—the Court
focused exclusively on price.*® El Paso, whose reserves lay to the south and east,
was the dominant natural gas supplier to California. Pacific Northwest, with reserves
to the north, had repeatedly bid against El Paso for supply contracts into California
markets but had always lost the bids. In one case El Paso had to reduce its bid price
in order to meet a Pacific Northwest bid.*’

Justice Douglas concluded that “We would have to wear blinders not to see that
the mere efforts of Pacific Northwest to get into the California market, although
unsuccessful, had a powerful influence on El Paso’s business attitudes.”*® With that,

42 See, e.g., Weiss, supra note 35, at 1105.

43 See United States v. Phila. Nat ‘I Bank, 374 U.S. at 365 n.41 (citing CarL KayseN & DonaLp F.
TURNER, ANTITRUST PoLicy: A LEGAL AND Economic ANaLysis (Harvard Univ. Press 1959) (suggesting
a 20% minimum)); George J. Stigler, Mergers and Preventive Antitrust Policy, 104 Univ. Pa. L. Rev.
176, 182 (1955) (recommending 20%:”Every merger by a firm which possess one-fifth or more of an
industry’s output after the merger shall be presumed to violate the statute.”); Jesse Markham, Merger
Policy Under the New Sect. 7: A 6-Year Appraisal, 43 Va. L. Rev. 489, 521-22 (1957) (recommending
25%). Derek Bok, a lawyer, suggested that the key number was not the post-merger market share, but the
increase in concentration that results from the merger: a much lower number. Derek C. Bok, Sect. 7 of
the Clayton Act and the Merging of Law and Economics, 74 Harv. L. Rev. 226, 233 (1960) (suggesting
a 5% increase). The opinion also cited JoE S. BAIN, BArRRIERs To NEw CompETITION (Harvard Univ. Press
1956). Bain’s principal concern was entry barriers that could build a protective wall around high prices.
It also cited Edward S. Mason, Market Power and Business Conduct, 46 AM. Econ. Rev. 471 (1956).

4 Phila. Nat’l Bank, 374 U.S. at 365.

4 United States v. Von’s Grocery Co., 384 U.S. 270 (1966) (Stewart, J., dissenting) (“The large number
of separate competitors and the frequent price battles between them belie any suggestion that price com-
petition in the area is even remotely threatened....”). Id. at 300.

4 United States v. El Paso Nat. Gas, 376 U.S. 651 (1964).
47 Id. at 655.
8 Id. at 659.
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the Court treated the merger as horizonal (“Unsuccessful bidders are no less com-
petitors than the successful ones”) and condemned it entirely on price increasing
grounds.*’

In the Continental Can case that same year° the challenged merger was between
a can maker and a bottle producer. At the time competition between the two had
been driven mainly by the markets for baby food and beverages. The concern was
that the merger limited the ability of large customers to force the can and bottle
makers to bid against each other for their trade with the threat of transferring their
business. The Court concluded that:

the possibility of such transfers over the long run acts as a deterrent against
attempts by the dominant members of either industry to reap the possible ben-
efits of their position by raising prices above the competitive level or engaging
in other comparable practices....

Then, in 1974 the Court issued a pair of decisions that severely pushed back
against Brown Shoe, and rejected the government’s challenges. The problem in the
General Dynamics case was that the acquiring firm’s depleted reserves made its cur-
rent market share an exaggeration of its actual competitive weight.’> As a result the
Government could not rely exclusively on structural evidence.> The Court stated
the fundamental concern that the defendant’s “power fo affect the price of coal was
... severely limited and steadily diminishing.”>*

In Marine Bancorporation®>—a potential competition merger case—the Court
explained that the doctrine applied to concentrated markets in which current partici-
pants have “the capacity effectively to determine price and total output of goods or
services.”® If the target market were performing competitively, the incumbent firms
would “have no occasion to fashion their behavior to take into account the presence
of a potential entrant.”>’ However, the merger precluded entry de novo which would
have assisted in “deconcentrating that market over the long run.”>® The Court chas-
tised the parties because they never “undertook any significant study of the perfor-
mance, as compared to the structure of the commercial banking market....”>

¥ 1.

0 United States v. Cont’l Can Co., 378 U.S. 441 (1964).

51 Id. at 465-66 (emphasis added).

52 United States v. Gen. Dynamics Corp., 415 U.S. 486 (1974).

33 See id. at 494 (describing the government’s evidence as showing,

that within certain geographic markets the coal industry was concentrated among a small number of
large producers; that this concentration was increasing; and that the acquisition of United Electric would
materially enlarge the market share of the acquiring company and thereby contribute to the trend toward
concentration).

. (emphasis added).

35 United States v. Marine Bancorporation Inc., 418 U.S. 602 (1974).
% Id. at 630.

7 1d.

8 Id. at 615.

% Id. at 631.
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The Supreme Court’s next word on the issue was in the Cargill case in 1986: a
dozen years after the Court had formally stopped reviewing the substance of merger
decisions in actions by the government agencies.’’ In this private merger challenge
the plaintiff claimed that after the merger Cargill—a very large beef processor—
would reduce its prices, and would thereby injure the plaintiff competitor by forcing
it to reduce its margins.

The theory was the same one that the Supreme Court had approved in Brown
Shoe, which affirmed the district court’s conclusion that small sellers were having an
increasingly difficult time competing with larger firms because they had advantages
that “result in lower prices or in higher quality for the same price.”®! In affirming,
the Brown Shoe Supreme Court had suggested that Congress was aware that “occa-
sional higher costs and prices might result from the maintenance of fragmented
industries and markets.”®> The Court did not cite any legislative history that sup-
ported that proposition.

In any event, Cargill effectively overruled Brown Shoe on this issue: Justice
Brennan, a pro-enforcement liberal, wrote the Court’s opinion and concluded that
to condemn a merger because it resulted in lower prices that harmed a rival was not
only incorrect but that it would be “inimical to the antitrust laws.”®

A private plaintiff must meet standing and injury requirements that do not apply
to the government. However, the Cargill Court expressly rejected a request from the
Government as amicus that competitors be denied standing to challenge mergers.**
Rather, it decided the case on substantive antitrust policy grounds. It acknowledged
that post-merger predatory pricing could be unlawful, but absent that it was not con-
sistent with antitrust goals to condemn a merger simply because competitors suf-
fered lower margins.%> That requirement is clearly a requirement of merger policy—
not of private plaintiff standing to sue.

Why the 2023 Merger Guidelines fail to discuss Cargill is unclear, because it
appears to overrule Brown Shoe on a fairly critical point. Given that the Agencies
have the authority to enforce the law, but not to ignore existing law, this absence
of discussion creates the impression that the Guidelines are an advocacy document
rather than a statement of enforcement policy.

Finally, any interpretation of §7 that uses a reduction in the number of firms
rather than the effect on performance as a metric implies that identical language in,
different sections of the Clayton Act mean different things. For example, §3 of the
Clayton Act reaches tying and exclusive dealing with the same “substantially lessen
competition” or “tend to create a monopoly” language as §7, but tying does nothing

0 Cargill, Inc. v. Monfort of Colo., Inc., 479 U.S. 104, 119-20 (1986).

U United States v. Brown Shoe Co., 179 E. Supp. 721, 738 (E.D. Mo. 1959).
62 Brown Shoe Co. v. United States, 370 U.S. 294, 344 (1962).

93 Cargill, 479 U.S. at 109, 115.

% Id. at 121 (“We decline that invitation”).

% Id. at 108 (Stevens, J., dissenting). See also id. at 123.
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to reduce the number of firms.%® Early on, the Supreme Court interpreted §3 in tying
cases to refer to the threat of higher prices in the tied market.®’

5 Price-Increasing Mergers

When it comes to mergers that actually threaten price increases or output reduc-
tions, the 2023 Guidelines reflect an amply supported belief that the 2010 Horizon-
tal Guidelines were too conservative and permitted many mergers that were likely to
have adverse price effects. That tendency was then exacerbated by judicial decisions
that tilted even more conservatively than the Guidelines stated.®® Indeed, one phe-
nomenon that emerged after the 1992 Guidelines is that the risk-averse and under-
funded Agencies themselves did not follow them, but generally limited enforcement
to mergers that fell in the highest ranges of the articulated standards.®

The 2023 Guidelines should be helpful here. Moving the critical target zone from
2500 to 1800 expands the range of mergers that significantly exceed concentration
thresholds. That could make judges more willing to act.

In order to have teeth, the more aggressive standards that are articulated in the
2023 Merger Guidelines must be accompanied by more expansive enforcement
activity to include the full range of the stated standards, coupled with courts’ will-
ingness to follow them and Congress’ willingness to pay for it. This is one of the
greatest improvements in enforcement that these Guidelines could make—but of
course they have no control over judges or the Congress.

Under the 2023 Guidelines, if a post-merger HHI exceeds 1800 and the DHHI
(the increase in the HHI) exceeds 100 then the merger is presumed to lessen com-
petition substantially.”” The Guidelines use the word “presumed,” as Supreme Court
precedent requires. The Philadelphia Bank decision made structure at a certain level
decisive “in the absence of evidence clearly showing that the merger is not likely
to have such anticompetitive effects.””! In the Supreme Court’s Marine Bancorp.
decision, which involved a potential competition merger, the question was whether
the market in question was highly concentrated and its competitive performance
impaired as a result. The Court wrote:

The record indicates that neither the Government nor the appellees undertook
any significant study of the performance, as compared to the structure, of the
commercial banking market in Spokane.””

% 15U.S.C. § 14 (1914).
67 E.g., Int’l Bus. Mach. Corp. v. United States, 298 U.S. 131, 139 (1936).
%8 See 4 PuiLLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST Law §[ 919 (4th ed. 2017).

% See Carl Shapiro, The 2010 Horizontal Merger Guidelines: from Hedgehog to Fox in 40 Years, 77
ANTITRUST L.J. 49, 57 (2010).

70 See 2023 MERGER GUIDELINES, supra note 2, § 2.1.

"V United States v. Phila. Nat’l Bank, Inc., 374 U.S. 321, 363 (1963). See Herbert Hovenkamp & Carl
Shapiro, Horizontal Mergers, Market Structure, and Burdens of Proof, 127 YALE L.J. 1996 (2018).

"2 United States v. Marine Bancorporation Inc., 418 U.S. 602, 631 (1974) (citing and quoting United
States v. Gen. Dynamics Corp., 415 U.S. 486 (1974)).
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The Court suggested an absence of parallel behavior as one type of evidence that
would defeat the presumption.”® Others include a record of new entry or shifts in
market share, as well as other indicia of actual competition among the firms. Yet
another, which the Supreme Court identified in its Cargill decision, was price
effects: condemning a merger because it reduced prices would be inimical to anti-
trust goals.”* That limitation is important because market concentration is in fact
driven by multiple factors—including scale economies and network effects. Higher
concentration can also result in lower prices rather than higher ones, but mergers
cannot be condemned on that ground.

One thing that is missing from the 2023 Guidelines is a helpful discussion of evi-
dentiary links between post-merger performance and the particular choices of post-
merger concentration > 1800 HHI, a 100-point DHHI, or a single firm post-merger
share of 30% as enforcement triggers. As is noted below, recent empirical literature
has made good contributions in this area,”” and they tend to support the 2023 Guide-
lines approach; but the Guidelines themselves cite only case law. Brown Shoe—the
decision that comes closest to condemning concentration for its own sake—would
have condemned a merger at much lower levels.”®

While the Guidelines rely heavily on that decision for other reasons, they do not
adopt its structural metrics, but once again without explanation. The most likely one
is that the drafters realized that the choice of a metric is a question of fact, not of
law, and on this point the Brown Shoe standards are obsolete.

One of the reasons that these numbers have changed over time is that empiri-
cal testing continues to progress.”” The 2023 Guidelines are correct to restore
HHI > 1800 as a presumptive trigger. Indeed, the evidence may justify an even lower
one. As an empirical matter, the increase in the HHI is particularly significant.”® The
2023 Guidelines requirement of a DHHI> 100 rather than 200 is, if anything, an
even bigger change than the change in the triggering overall concentration level. For
example, in a market with HHI> 1800 a merger of a firm with an 8% market share
and one with a 7% share could be challenged.

Guideline 1 also indicates that a challenge is proper when the post-merger firm’s
market share exceeds 30% and the DHHI exceeds 100. The 30% number references
the Supreme Court’s Philadelphia Bank conclusion that a merger in that range
triggered illegality.” If the resulting market share exceeds 30%, an acquisition of

" Id. at 631.

74 Cargill, Inc. v. Monfort of Colo., Inc., 479 U.S. 104 (1986).

75 See discussion infra.

76 See Gregory J. Werden & Luke M. Froeb, Can the FTC Turn Back the Clock?, ANTITRUST MAG.

ONLINE (Aug. 15, 2021), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3909851 (reporting that
the HHI in Brown Shoe was about 170).

77 See, e.g., Kwoka, supra note 39.

78 Volker Nocke & Michael D. Whinston, Concentration Thresholds for Horizontal Mergers, 112 Awm.
Econ. Rev. 1915 (2022).

7 United States v. Phila. Nat ‘| Bank, 374 U.S. 321, 364 (1963).
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anything other than a very small firm will also increase the HHI by more than 100.%
The minimum increase of 100 seems to be an interpretation of Philadelphia Bank’s
requirement that in addition to a post-merger firm > 30%, the merger must also result
in a significant increase in concentration.

Most mergers of that magnitude are very likely challengeable in any event. The
exceptions are cases where the merging firm was the largest in its market and the
others were significantly smaller.®! This is effectively a somewhat-modified revival
of the “leading firm proviso” that appeared in the 1982 Guidelines:** It targeted
acquisitions by the market leader. As those Guidelines observed, the real concern in
such cases was not thought to be facilitation of coordination, but instead single-firm
dominance. As a result, those Guidelines made clear that the factors that are relevant
to facilitation of collusion would not be applied and the presumption against merg-
ers in that region was strong.

In any event, these conclusions are ones of fact, as is any conclusion about a par-
ticular concentration level that threatens to harm competition. The statute itself does
not state any minimum concentration level. Nevertheless, with some quibbling about
the precise level of the trigger, this particular conclusion remains quite durable.

In contrast to Guideline 1, Guideline 3 does link concentration to performance by
addressing mergers that “Increase the Risk of Coordination.”®® Further, this coor-
dination can apply to all dimensions of competition, including: price; product fea-
tures; customers; wages; benefits; or geography. These dimensions of coordination
have always been attached to merger policy since its inception. The metrics present
a question of fact for which the data and understanding can change.®* In all events,
given the historical record of post-merger pricing behavior, this concern could
extend to markets where post-merger HHI levels fall below 1800.

80 For example, a merger of two 15% firms increases the HHI by 450; of a 25% firm and a 5% firm
would increase it by 250; of a 28% firm and a 2% firm would increase the HHI by 112. However, a
merger of a 29% firm and a 1% firm would increase it by 58. The increase in the HHI is double the prod-
uct of the market shares of the merging firms.

81 For example, if a market had two 30% firms, the HHI would already exceed 1800. However, if the
post-merger shares were 30, 10, 10, 10, 10, 10, 10, 10, the HHI would be 1600, and even lower if the
market shares of other firms were smaller.

82 See U.S. DEP'T OF JusTicE, ANTITRUST DivisioN, 1982 MERGER GUIDELINES, § III.1.A.2 (1982), https://
www.justice.gov/archives/atr/1982-merger-guidelines:

Leading Firm Proviso. In some cases, typically where one of the merging firms is small, mergers that
may create or enhance the market power of a single dominant firm could pass scrutiny under the stand-
ards stated in Section III(A)(1). Notwithstanding those standards, the Department is likely to challenge
the merger of any firm with a market share of at least 1 percent with the leading firm in the market,
provided that the leading firm has a market share that is at least 35 percent and is approximately twice as
large as that of the second largest firm in the market. Because the ease and profitability of collusion are
of little relevance to the ability of a single dominant firm to exercise market power, the Department will
not consider the factors discussed in Section III(C) in this context. Under this standard, an ample market
for small acquisitions typically will remain, and it is unlikely that any relevant economies will be limited
to mergers involving the largest firm in the market.

83 2023 MERGER GUIDELINES, supra note 2, § 2.3.

8 For a good critique, see Nathan Miller et al., On the Misuse of Regressions of Price on the HHI in
Merger Review, 10 J. ANTITRUST ENF’T 248 (2022).
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6 Unilateral Effects: Price and Innovation

Unilateral effects analysis must be regarded as one of the more important achieve-
ments of Agency merger analysis in the last three decades. The core theory is that
in product-differentiated markets—where most merger enforcement occurs—not all
firms compete with one another to the same degree: The elasticity of substitution
among firm pairs is higher for some pairs than for others. Further, when two firms
that are close competitors merge, a price increase among the two is more likely to
occur than when a firm merges with a more distant competitor.

A price increase is possible, however, even if the two firms are not the closest
competitors. Assessing unilateral effects depends on a number of factors, including:
the “diversion ratio,” or elasticity of substitution, between the merging firms; the
height of margins; the size of the gap between merging and non-merging firms; and
the ability of non-merging firms to reposition themselves closer in product space to
the merging firms in order to capitalize on the post-merger price increase.

Unilateral effects analysis is only loosely related to overall market concentration.
Indeed, the formal methodologies need not even require a market definition.®> They
are intended to predict the likelihood of merger-driven price increases by the merg-
ing firms, with other competing firms either unaffected or not affected as much.*

Historically, the methodology is formally price-driven. An “elasticity” measures
a firm’s quantity change in response to a change in price, and does so through well-
established methodologies. But how are economists going to model a potpourri of
effects that includes prices, quality, “attractive features,” wages, etc., as these Guide-
lines suggest?®” One possibility is that these effects will be reduced to their cash
value, perhaps by relying on shadow prices.

Unilateral effects theory is also a triumph of scientific modeling, where a stripped
down set of assumptions can work better for making predictions than a model that
attempts to take every possibly relevant factor into account.®®

A promising avenue is the development of methodologies for assessing mergers
that diminish competitive innovation incentives from particular pairs of firms. At
this writing, these techniques show promise, but they will require more development
in litigation.®

85 The presence and distribution of non-merging entities can be relevant if there are multiple imperfect
substitutes that can act as a competitive constraint on the post-merger firm. However, the more of these
and the closer they are, the more they can limit the post-merger firm’s price increase. See Robert D. Wil-
lig, Merger Analysis, Industrial Organization Theory, and Merger Guidelines, 1991 BROOKINGS PAPERS
oN Econ. AcTivity: MicroecoNomics 281, 300-05 (1991). See also Shapiro, supra note 69.

8 See, e.g., Nathan H. Miller & Gloria Sheu, Quantitative Methods for Evaluating the Unilateral Effects

of Mergers, 58 Rev. INpus. OrG. 143 (2021); Malcolm B. Coate, Unilateral Effects Analysis and the

Upward Pricing Pressure Model: Evidence from the Federal Trade Commission, SSRN (June 1, 2011),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1837645.

87 See 2023 MERGER GUIDELINES, supra note 2, § 2.2.

88 See, e.g., Milton Friedman, The Methodology of Positive Economics, in Essays IN PosiTIvE Economics

3 (Univ. of Chicago Press, 1953).

8 See, e.g., Michael A. Salinger, Net Innovation Pressure in Merger Analysis, SSRN (Mar. 1, 2019),

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3; Nicolas Petit, Innovation Competition, Unilateral

Effects, and Merger Policy, 82 ANTiTRUST L.J. 873 (2019).
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Further, a complex metric is not always necessary. For example, if two firms are
uniquely competing to develop a particular product or line of products, their merger
could quite readily be found to retard innovation in the affected area. Economists are
creative people and can undoubtedly create models that take other forms of nonprice
competition into account.”®

In any event, challenging mergers on innovation-increasing grounds looks much
more promising under something that resembles a unilateral effects theory than
under one that is based on general market concentration. The links between innova-
tion and overall market structure are simply not robust enough to support a policy
with regard to specific mergers.

7 Potential Competition Mergers

The 2023 Merger Guidelines provide a framework for analyzing mergers that involve
potential competitors.”’ They largely adopt without significant revision the frame-
work that the Supreme Court and lower courts developed in the 1960s and 1970s.”
The “actual potential entrant doctrine” envisions a highly concentrated target market
and a firm that is just outside of the market whose new entry could make the market
more competitive. However, the outside firm instead acquires one of the firms inside
the market (or vice-versa), and thus removes itself as a potential entrant but without
increasing competition in the target market.

By contrast, the “perceived potential entrant” doctrine also starts with a highly
concentrated oligopolistic market, but one in which an outside firm is perceived by
the incumbents as a potential entrant should their prices rise too high. As a result,
the insiders constrain their pricing in order to deter the outsider’s entry. Once the
outsider acquires an insider (or vice-versa), however, the perception of this threat
disappears, and prices rise.

The Supreme Court and lower courts applied the perceived potential entry theory
in several decisions in the 1960s and 1970s. The Supreme Court never approved the
actual potential entrant theory, although a few lower courts did.”

One problem with the actual potential entrant theory is doubt about statutory cov-
erage. That issue likely looms larger in this day of stricter textualism than it did in
the 1970s. Section 7 prevents mergers that “may substantially lessen competition”—
not mergers that merely fail to increase competition. A firm’s entry into a market by
merger does not reduce the number of firms in that market, and there is no reason

% For some attempts, see Bertram Neurohr, Unilateral Effects of Mergers that Enhance Product Quality,
60 Rev. INpUs. ORrG. 587 (2022) (requiring expert to assess the value of quality enhancements); Miller &
Sheu, supra note 85.

9 See 2023 MERGER GUIDELINES, supra note 2, § 2.4.
92 See 5 PuiLLP E. AREEDA & HERBERT Hovenkamp, ANTITRUST LAW (] 1121-27 (discussing framework

generally); id. at 1128 (detailing the actual potential entrant doctrine); id. at 1129 (explaining the per-
ceived potential entrant doctrine).

93 See, e.g., Grand Union Co., 102 F.T.C. 812, 1050-1051 (1983); Tenneco, Inc., 98 E.T.C. 464, 577
(1981), rev’d on other grounds, 689 F.2d 346 (2d Cir. 1982); Heublein, Inc., 96 F.T.C. 385, 583 (1980);
Yamaha Motor Co., Ltd. v. F.T.C., 657 F.2d 971, 977 (8th Cir. 1981), cert. denied, 456 U.S. 915 (1982).
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for thinking that competition would be otherwise lessened. That is why the Falstaff
decision described the doctrine as involving mergers that “would have no influence
whatsoever on the present state of competition in the market.””*

Indeed, the presence of an aggressive acquirer might even increase competition
in the target market. The merger is unlawful, if at all, because it fails to provide the
additional competition that would have resulted had the firm entered de novo rather
than by acquisition. In that case, of course, there would be one additional firm in the
market.

Nevertheless, the courts and the FTC have been divided on coverage.” In 2023 in
FTC v. Meta Platforms, Inc., the FTC urged coverage; and the district court assumed
that the Ninth Circuit would follow it, but declined to find coverage on the particular
facts.”®

In its Penn-Olin decision in 1964 the Supreme Court took this doctrine to a
speculative extreme.”’ The court condemned the formation of a joint venture to con-
struct a new facility for production of sodium chlorate. The venture itself signifi-
cantly increased output in that market; but the theory of the complaint was that if the
two firms had entered individually the result might have been two plants and output
would have increased even more. The Court did not explain why the joint venture
transaction threatened to “lessen” competition substantially.

The 2023 Merger Guidelines discussion of the actual potential entrant doctrine
states that the Agencies will examine:

(1) whether one or both of the merging firms had a reasonable probability of
entering the relevant market other than through an anticompetitive merger,
and (2) whether such entry offered “a substantial likelihood of ultimately
producing deconcentration of the market or other significant procompetitive
effects.”®

On questions of new entry, the potential competition theories sit between two
extremes: One is the view that potential competition will always discipline monop-
oly, so there is nothing to worry about. If that is true, then we do not need a potential

9 United States v. Falstaff Brewing Corp., 410 U.S. 526, 537 (1973):

We leave for another day the question of the applicability of § 7 to a merger that will leave competition
in the marketplace exactly as it was, neither hurt nor helped, and that is challengeable under § 7 only on
grounds that the company could, but did not, enter de novo or through ‘toe-hold’ acquisition and that
there is less competition than there would have been had entry been in such a manner.

9 Decisions that recognize the doctrine include Grand Union Co., 102 F.T.C. 812, 1050-51 (1983);
Tenneco, Inc., 98 F.T.C. 464, 577 (1981), rev’d on other grounds, 689 F.2d 346 (2d Cir. 1982); Heublein,
Inc., 96 F.T.C. 385, 583 (1980); Yamaha Motor Co., Ltd. v. F.T.C., 657 F.2d 971, 977 (8th Cir. 1981),
cert. denied, 456 U.S. 915 (1982). Decisions that decline to decide include Tenneco, Inc., 689 F.2d 346,
at 355; BOC Int’l, Ltd. v. F.T.C., 557 F.2d 24, 25 (2d Cir. 1977); F.T.C. v. Atl. Richfield Co., 549 F.2d
289, 293-94 (4th Cir. 1977).

% Fed. Trade Comm’n v. Meta Platforms, Inc., 654 F. Supp. 3d 892, 925-26 (N.D. Cal. 2023) (noting
that the Ninth Circuit had never addressed actual potential entrant doctrine but assuming in dicta that it
was valid).

97 United States v. Penn-Olin Chem. Co., 378 U.S. 158, 170-71 (1964).

%8 See 2023 MERGER GUIDELINES, supra note 2, § 2.4.A (quoting United States v. Penn-Olin Chem. Co.,
378 U.S. 158, 175-76 (1964) and United States v. Marine Bancorporation, 418 U.S. 602, 633 (1974)).
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competition merger doctrine. At the other extreme is the view that potential com-
petition is impotent and that the only competition that counts is that among actual
current rivals. But if no one is a potential competitor, then the doctrine is useless as
well.

As a result, one element that the potential competition merger cases share is the
idea that some firms—but not all—are potential competitors. Antitrust courts must
be able to distinguish them.

In the typical potential competition case, there is some firm that is just outside
the market, but that might enter if conditions are right. If there were a large number
of such firms, then we would have nothing to worry about. As the Supreme Court
observed in the Procter & Gamble decision, “the number of potential entrants was
not so large that the elimination of one would be insignificant.”*’

8 Identifying Potential Entrants: Objective or Subjective

Not all firms are equally well placed to enter, and some may have entry advantages
over others.'”’ Even when the universe of potential entrants is large, it is quite plau-
sible that one or a few are particularly responsive to price or structural changes in the
target market. Whether and how many will enter depends on factors such as the size
of the price increase. For example, only one or two firms might enter in response to
a 3% higher price, while many more might enter in response to a 10% higher price.
How many firms and how large a price increase we should tolerate are ques-
tions of fact and policy. The concern does serve as a warning, however, that when a

9 Fed. Trade Comm’n v. Procter & Gamble Co., 386 U.S. 568, 581 (1967). Accord U.S. DEP’T OF Jus-
TICE, ANTITRUST DivisioN, 1984 MERGER GUIDELINES, § 4.132-133 (1984), https://www.justice.gov/archi
ves/atr/1984-merger-guidelines. See also Wilson Sporting Goods Co., 288 F. Supp. 543, 563 (N.D. Il
1968) (establishing that the number of potential entrants must be small); British Oxygen Co., Ltd., 86
F.T.C. 1241, 1351 (1975), rem’d on other grounds, 557 F.2d 24 (2d Cir. 1977) (similar). Numerous deci-
sions have found that the availability of numerous potential entrants undermined the antitrust claim. E.g.,
United States v. Siemens Corp., 621 F.2d 499 (2d Cir. 1980) (identifying at least six other entrants); Fed.
Trade Comm ‘n v. Atl. Richfield Co., 549 F.2d 289, 300 (4th Cir. 1977) (deeming 86 firms to be too
many); United States v. Hughes Tool Co., 415 F. Supp. 637, 646 (C.D. Cal. 1976) (indicating many other
potential entrants by existing firms’ response to court questionnaire); United States v. Conn. Nat’l Bank,
362 F. Supp. 240, 255-258 (D. Conn. 1973), vacated on other grounds, 418 U.S. 656 (1974) (treating
many other banks as equally likely entrants); United States v. Crowell Collier & Macmillan, Inc., 361 F.
Supp. 983, 996, 1004-05 (S.D.N.Y. 1973) (ruling that numerous garment makers could enter band uni-
form market; many domestic and foreign producers could enter band instrument market); United States v.
Crocker-Anglo Nat’l Bank, 277 F. Supp. 133, 182-83 (N.D. Cal. 1967) (distinguishing the ample number
of new entrants, actual and potential); Beatrice Foods Co., 81 F.T.C. 481, 528, 530-33 (1972) (providing
evidence of easy entry; many other firms are equally likely to enter); Sterling Drug Inc., 80 F.T.C. 477,
606 (1972) (detailing a number of other actors on the fringe at time of acquisition who actually entered
afterwards). Cf. Fed. Trade Comm ‘n v. Meta Platforms, Inc., 654 F. Supp. 3d 892 (N.D. Cal. 2023) (con-
sidering no alternate entrants or their number; apparently assuming that Facebook (Meta) was the only
likely entrant). On the universe of potential entrants see 5 PuiLLiP E. AREEDA & HERBERT HOVENKAMP,
ANTITRUST LAW [ 1130 (4th ed. 2017) (suggesting a maximum of three, with the burden of proof on the
defendant to show that the number of potential entrants is sufficiently large that competitive concerns are
unwarranted).

100 On the relevance of differential placement or other comparative firm advantage to vertical foreclo-
sure, see 2B PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAw | 570 (5th ed. 2021).
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significant number of equally plausible entrants exist, the elimination of one of them
is unlikely to have much of a competitive effect.

The discussion of the acceptable universe of potential entrants in the 2023 Merger
Guidelines is brief: A footnote states that

Where there are few equivalent potential entrants including one or both of the
merging firms, that indicates that the future market, once commercialized, will
be concentrated. The Agencies will consider other potential entrants’ capabili-
ties and incentives in comparison to the merging potential entrant to assess
equivalence.'"!

The Merger Guidelines also state that in identifying potential entrants the Agen-
cies will rely mainly or perhaps even exclusively on objective evidence.!”” During
the era of Supreme Court potential competition cases this was a contentious issue,
which led then Associate Justice Rehnquist to protest the majority’s reliance on
objective evidence. '

The FTC itself took the position that the “best evidence concerning the incentives
of the acquiring firm to enter independently... is likely to be subjective.”!%* While
we presume that a firm wishes to maximize its profit, we would hardly expect a firm
to enter all or even a small portion of the markets into which an expert observer
concluded that entry would be profitable. New entry is an investment—often a
costly and risky one—and every firm is faced with a large number of investment
possibilities.

Justice Rehnquist’s position would have reduced the range of potential competi-
tion merger decisions by limiting them to situations in which the acquired firm had
actually contemplated or “intended” to enter a market de novo as an alternative. The
distinction is relevant to the probabilistic standard that is incorporated into the Clay-
ton Act: “where the effect may be.”

Considered purely objectively, the range of potential competitors is very large.
For example, weighed objectively Ford—an automobile manufacturer—might have
technical or business advantages that make it a plausible entrant into the markets
for auto repair, bicycles, tires, gasoline, roadside motels, or digital maps. Does that
mean that it should be regarded as a potential entrant based on those considerations
alone? If the answer is yes, then GM, Chrysler, Toyota, Subaru, and several others
would very likely also be potential entrants. But if the query is limited to markets
where Ford has seriously contemplated entry, the range could be much narrower.

101 See 2023 MERGER GUIDELINES, supra note 1, § 2.4.A, n.23.

102 §ee 2023 MERGER GUIDELINES, supra note 1, § 2.4.B:

Objective evidence is highly probative and includes evidence of feasible means of entry or communi-
cations by the company indicating plans to expand or reallocate resources in a way that could increase
competition in the relevant market. Objective evidence can be sufficient to find that the firm is a potential
entrant; it need not be accompanied by any subjective evidence of current market participants’ internal
perceptions or direct evidence of strategic reactions to the potential entrant. If such evidence is available,
it can weigh in favor of finding that a current market participant could reasonably consider the firm to be
a potential entrant.

103 United States v. Falstaff Brewing Corp., 410 U.S. 526, 575-76 (1973) (Rehnquist, J., dissenting).
104 B A.T. Indus., Ltd., 104 ET.C. 852, 927-28 (1984).
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To summarize: The use of purely objective evidence makes it easier to “show,”
or at least speculate, that an outside firm is a potential entrant based on capabili-
ties and predictions of profitability. In the process, however, this also tends to make
the universe of potential entrants larger. In Meta Platforms the district court did
not reject an objective approach, although it did find the evidence in that case to be
insufficient.!®

9 Relevance of Post-Entry Prices

Entry de novo at viable scale into a highly concentrated market typically results in
lower prices in that market. Entry by acquisition does not typically have that effect.
As the 2023 Guidelines note in their discussion of entry barriers, “Firms make entry
decisions based on the market conditions they expect once they participate in the
market.”'% While new entry in such a situation is desirable, the fact of anticipated
lower prices makes it less likely that such entry will occur.

To illustrate: If the minimum viable scale of entry into a concentrated market is
a 15% market share and the price elasticity of demand is 1, then entry that increases
the market’s output by 15% will reduce the post-entry price by 15% (on the assump-
tion that the elasticity remains constant). To the extent that elasticity declines at
lower prices, as it would with a linear demand curve, the price decrease would be
less. To the extent that rivals reduce their own prices in response to new entry, the
price decrease might be greater: Predicting the post-entry price decline involves
some behavioral assumptions as well as arithmetic; but we can assume that a price
decrease will occur in most markets where potential competition doctrines have
relevance.

That price decrease is unlikely to occur, however, in response to a simple change
of ownership of a firm in the target market: When the outside firm proceeds by
merger with an insider. Indeed, an important point of a policy that encourages inde-
pendent entry is to reduce target market prices. Nonetheless, the fact remains that
the same lowered prices that make entry de novo desirable as a matter of policy, also

195 Fed. Trade Comm’n v. Meta Platforms, Inc., 654 F. Supp. 3d 892, 931-32 (N.D. Cal. 2023):

[T]he Court is not persuaded that this evidence establishes that it was “reasonably probable” Meta
would enter the relevant market. Meta’s undisputed financial resources and engineering manpower are
counterbalanced by its necessary reliance on external fitness companies or experts to provide the actual
workout content and a production studio for filming and post-production. Furthermore, the record is
inconclusive as to Meta’s incentives to enter the relevant market. There are certainly some incentives
for Meta to enter the market de novo, such as a deeper integration between the VR fitness hardware and
software. However, it is not clear that Meta’s readily apparent excitement about fitness as a core VR use
case would necessarily translate to an intent to build its own dedicated fitness app market if it could enter
by acquisition.

1062023 MERGER GUIDELINES, supra note 1, § 3.2.
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tends to make it unprofitable to the entering firm.!"” Before it will enter, the poten-
tial entrant must anticipate profitability at post-entry prices.'%

The Guidelines’ description of incumbent firms’ exclusion strategies under a per-
ceived potential entrant doctrine is not limited to pricing. The Guidelines mention
other strategic decisions—although without specifying what they are. Descriptively,
that may be a better way to describe strategic entry deterrence, for entry need not
always be about price. But the entry description also complicates the query: What
exactly is it that the incumbent firms do in order to stave off a perceived entry threat?
Further, is there some reason that their response cannot be translated into price as a
metric? For example, a firm might offer free delivery, longer warranties, or design
changes in order to make entry less attractive to an outsider; but in order to assess
the effect we would likely have to reduce them to a cost metric.

In any event, the choice between entry de novo and by merger is complex. The
failure rate for mergers is high;'% but for new entry the failure rate is very likely
even higher.!'” Successful new entry involves the displacement of existing firms
and their possible bankruptcy, so it can harm smaller rivals more and produce more
waste in the form of prematurely retired productive assets. One well known story is
Walmart, which enters new markets mainly de novo, and in the process harms com-
peting grocers both large and small.!'! This is particularly likely to be true in more
concentrated markets where scale economies are significant.

10 Potential Entry and Market Definition

One thing that the 2023 Merger Guidelines do not address is whether changes in the
methodology for defining markets affects the scope or even the continuing need for
potential competition doctrines. The hypothetical monopolist test for a relevant mar-
ket considers not only who is in a market at a particular instant, but also who would
be in the market in response to a small but significant increase in price. The 2023

107 See Timothy F. Bresnahan & Peter C. Reiss, Entry and Competition in Concentrated Markets, 99 J.
PoL. Econ. 977 (1991) (finding significant effects from new entry when the target market has three or
fewer firms, but substantially less with larger numbers); Richard J. Gilbert, The Role of Potential Compe-
tition in Industrial Organization, 3 J. Econ. PErsp. 108 (1989) (anticipating price cutting in response to
new entry serves as a significant entry barrier).

18 On this point, see Louis Kaplow, Entry and Merger Analysis, 85 AnTiTrUST L.J. 1083 (2023) (noting
the complex array of assumptions going into calculus of price responses to new entry); Sean P. Sullivan
& Henry C. Su, Antitrust Time Travel: Entry and Potential Competition, 85 ANTITRUST L.J. 147 (2023)
(similar).

109 §oe Graham Kenny, Don’t Make This Common M&A Mistake, HArRv. Bus. REv. Tobay (Mar. 16,
2020) (estimating that between 70 and 90% of mergers fail), https://hbr.org/2020/03/dont-make-this-com-
mon-ma-mistake#:~:text=According%20to%20most%20studies %2C %20between,integrating % 20the %
20two%20parties %20involved.

110 1 visa Zhou, The Percentage of Businesses That Fail (Statistics and Failure Rates), Luisa Znou (July
28, 2023) https://www.luisazhou.com/blog/businesses-that-fail/ (estimating 90% overall, and 75% within
15 years).

11 See Richard Volpe & Michael A. Boland, The Economic Impacts of Walmart Supercenters, 14 ANN.
REev. REs. Econ. 43 (2022).
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Guidelines revise this well-known SSNIP test to “SSNIPT,” to account for the view
that not only price increases but other changes in terms must be considered.'!” The
test is inherently dynamic in that it predicts firm (or sometimes consumer) move-
ment in response to price changes. But that is also what the potential competition
doctrines do.

A viable potential competition doctrine targets firms who are potential entrants
but nevertheless not “in the market” in response to a small but significant price
increase. If such a firm were in the market, then it should be treated as a competitor
and the merger would be horizontal. That was the route that the Supreme Court took
in the El Paso case,''®> where the acquired firm had previously bid to come into the
market but had not ever made any sales. The Court responded that “[u]nsuccessful
bidders are no less competitors than the successful one,”'* and treated the merger as
horizontal.

The interesting policy question that leaves is this: Are there firms that would not
be considered as “in the market” under a hypothetical monopolist market definition,
but that nevertheless should be considered as potential entrants? These would neces-
sarily be firms that would incur significant sunk costs from entering.

11 “Trend” Toward Concentration or Vertical Integration

The 2023 Merger Guidelines express concerns about “trends” toward concentra-
tion as well as trends toward vertical integration.!'> The Brown Shoe decision had
emphasized that concern, and it was repeated in some other decisions from that
era.''® It also appeared in the 1968 Guidelines, which applied a stricter market
share standard to mergers in markets that exhibit such a trend.!!” Prior to that, it was
reflected in several reports from New Deal Temporary National Economic Commit-
tee (TNEC) Reports, which Justice Douglas discussed in his dissent in the Standard
Oil exclusive dealing decision.'!®

112 gee 2023 MERGER GUIDELINES, supra note 1, § 4.3.A.

Y13 United States v. El Paso Nat. Gas Co., 376 U.S. 651 (1964).

14 1d. at 661. Cf. Polypore Int’l, Inc. v. Fed. Trade Comm ‘n, 686 E.3d 1208 (11th Cir. 2012), cert.
denied, 570 U.S. 917 (2014) (arguing that the merger should be treated as horizontal because the firm
need only retool its production line in order to compete with the acquiring firm and had already contem-
plated doing so).

1152023 MERGER GUIDELINES, supranote 1, § 2.7.

16 E.g., United States v. Phillipsburg Nat'l Bank, 399 U.S. 350, 366 (1970).

17 See U.S. DEP’T OF JusTicE, ANTITRUST D1visioN, 1968 MERGER GUIDELINES, § 1.7 (1968), https://www.
justice.gov/archives/atr/1968-merger-guidelines.

8 See Standard Oil of Cal., Inc. v. United States, 337 U.S. 293, 351 n.1 (1949) (citing FINAL REPORT
AND RECOMMENDATIONS OF THE TEMPORARY NATIONAL EcoNomic CoMMITTEE, S. Doc. No. 77-35 (1st Sess.
1941); 21 CraRE WiLcoxX, COMPETITION AND MONOPOLY IN AMERICAN INDUSTRY 299 (U.S. Gov’t Printing
Office 1940); 27 THE STRUCTURE OF INDUSTRY, 231 (U.S. Gov’t Printing Office 1941); 29 THE DisTRIBU-
TION OF OWNERSHIP IN THE 200 LARGEST NONFINANCIAL CORPORATIONS (U.S. Gov’t Printing Office 1940); 13
RELATIVE EFFICIENCY OF LARGE, MEDIUM-SIZED, AND SMALL Busingss (U.S. Gov’t Printing Office 1941)).
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Concentration trends continue to be articulated in lower court merger decisions
to this day.!!” The 1968 Guidelines also indicated that the government would apply
a stricter standard to vertical mergers if there was a significant trend toward vertical
integration.'?° The concern was dropped in the 1982 Guidelines and did not reappear
until 2023. In the 2023 Guidelines the concern is not stated particularly strongly.
On horizontal mergers the Guidelines state only that the trend “may suggest greater
risk of harm.” For vertical integration, they state that a trend could “magnify the
concerns....”'?! The Guidelines say little about the causes or the competitive conse-
quences of such trends.

Why do markets exhibit a “trend” toward concentration? One historically impor-
tant reason is changes in technology, which often involve investment in larger plants
with greater fixed costs, thus leaving room for fewer firms.

For example, the migration of transportation from horse-drawn to gasoline
vehicles led to many fewer manufacturers. Many of the early “trust” cases—such
as steel, cans, wire nails, and tobacco—arose out of a movement from hand-made
products made by very small producers to machine made-ones that required much
larger firms.'?? In a few situations the trend has worked in reverse: For example, the
digital computer revolution moved from the (comparatively few) large mainframes
that dominated the 1960s and 1970s to the era of a vastly larger number of smaller
digital units, which permitted many more firms to make them.

Closely related is improved modes of transportation or transmittal, which can
make markets bigger and typically less concentrated. For example, Amazon.com
and other internet sellers have undoubtedly been a significant factor in reducing
market concentration to the extent that they provide online availability for products
in addition to local offline suppliers. A town with two hardware stores can come to
have at least three when Amazon and other firms are able to deliver hardware items
efficiently to that location.

The most important point is that competition itself creates trends toward concen-
tration or vertical integration if the consequences of the trend are to reduce a firm’s
costs or improve its products. Rivals will be forced to copy the first mover or else go
out of business. If there are no available scale economies, or if vertical integration
does not produce cost savings, then there is no reason to expect the trend.

19 E.g., lllumina, Inc. v. Fed. Trade Comm ‘n, 88 F.4th 1036, 1054 (5th Cir. 2023) (quoting Fruehauf
Corp. v. FTC, 603 F.2d 345, 353 (2d Cir. 1979), but not applying it in this case); Polypore Intern., Inc. v.
Fed. Trade Comm ‘n, 686 F.3d 1208, 1214 (11th Cir. 2012) (quoting United States v. El Paso Nat. Gas,
376 U.S. 651, 659 (1964); Chicago Bridge & Iron Co. v. Fed. Trade Comm ‘n, 534 F.3d 410 (5th Cir.
2008); Fed. Trade Comm’n v. Microsoft Corp., No. 23-CV-02880-JSC (N.D. Cal. July 10, 2023) (rely-
ing on and quoting Brown Shoe); United States v. Bertelsmann SE & Co. KGaA, 646 F. Supp. 3d 1, 12,
21-22 (D.D.C. 2022) (“The Big Five [book publishers] have achieved their market dominance in part by
acquiring other publishers, contributing to a trend toward consolidation in the industry.”).

1201968 MERGER GUIDELINES, supra note 116, § 11.14.
121 2023 MERGER GUIDELINES, supra note 1, § 2.7.

122 E.g., United States v. Am. Can Co., 230 F. 859 (D. Md. 1916) (disputing a can monopoly); United
States v. U.S. Steel Corp., 223 F. 55 (D.N.J. 1915) (noting United States Steel’s ownership of production
of machine-made wire nails).
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In sum, a trend toward concentration or vertical integration is presumptive (per-
haps not conclusive) evidence that firms are competing to lower their costs.

Another factor that increases concentration is differential rates of growth. Some
firms have lower costs or are more innovative than others.'**

For example, imagine a market that starts out with 10 equal size firms, each with
10% of the market and thus an HHI of 1000. Suppose that subsequently two firms
grow because they have lower costs or superior technology. Others decline. So later
the array of firm sizes becomes 25, 25, 10, 10, 5, 5, 5, 5, 5, 5. This new market has
an HHI of 1600 (25%, 252, 107, 107, 5%, 52, 5%, 5%, 5%, 5%). In this case the lagging
firms lost market share but did not go out of business. If some had shut down, the
resulting HHI would be even higher.

Further, none of the increase in concentration resulted from a merger. Relatedly,
product differentiation, branding and advertising strategies tend to favor more con-
centrated markets—although without diminishing the amount of competition and
often increasing it.'** These large firms often tend to be both more productive and
more innovative.'?

An analogous phenomenon occurs with respect to vertical mergers or other merg-
ers of complements. Here, the case for production or transaction cost savings from
mergers is particularly high, and even Brown Shoe recognized that vertically inte-
grated shoe manufacturers had lower costs.!> When one or more firms attain these
lower costs by integrating, however, rivals will be pressured to integrate themselves
or else lose market share or even be forced out of business by lower-cost competi-
tors. The result will be a trend toward integration.'?’

The empirical evidence indicates that markets experience increasing concentra-
tion for a variety of reasons—most of them competitively benign. As a result, there
is no presumptive reason to apply differential scrutiny toward mergers that are part
of such a trend.

The Guidelines do not appear to contradict that proposition; they state only that
trends toward concentration or vertical integration should be considered. Unlike the
1968 Merger Guidelines,'?® they do not suggest that a merger should be condemned
at lower concentration numbers when such a trend exists—although they do indicate

123 Harold Demsetz, Industry Structure, Market Rivalry, and Public Policy, 16 J.L. & Econ. 1 (1973).

124 Joun SuttoN, SUNK CosTs AND MARKET STRUCTURE: PRICE COMPETITION, ADVERTISING, AND THE Evo-
LUTION OF CONCENTRATION (The MIT Press, 1991). See Timothy F. Bresnahan, Sutton’s Sunk Costs and
Market Structure, 23 RaND J. Econ. 137 (1992); Daniel R. Shiman, The Intuition Behind Sutton’s Theory
of Endogenous Sunk Costs, SSRN (May 15, 2008), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=
1018804.

125 See David Autor et al., The Fall of the Labor Share and the Rise of Superstar Firms, 135 Q.J. Econ.
545 (2020).

126 United States v. Brown Shoe Co., 179 F. Supp. 721, 738 (E.D. Mo. 1959), aff’'d, 370 U.S. 294 (1962)
(observing that vertical integration led to lower prices or higher quality for the same price).

127 As was known already in the 1950s. See Friedrich Kessler & Richard H. Stern, Competition, Con-
tract, and Vertical Integration, 69 YALE L.J. 1 (1959). See Oliver Hart et al., Vertical Integration and
Market Foreclosure, 1991 BROOKINGS PAPERs ON EcoN. AcTiviTy: MicroeEcoNomics 205 (1991) (debating
the trends towards integration).

128 See 1968 MERGER GUIDELINES, supra note 116, § 1.7 (establishing a stricter standard for markets
exhibiting a trend toward concentration).
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that trends can indicate an “arms race for bargaining leverage.”'?’ They do not indi-
cate how to distinguish such an arms race from simple competition to achieve lower
costs.

12 Mergers and Networks

Guideline 10 of the 2023 Merger Guidelines states that “When a Merger Involves a
Multi-Sided Platform, the Agencies Examine Competition Between Platforms, on a
Platform, or to Displace a Platform.”'** Adding coverage of networks is welcome,
because networks represent a growing portion of the economy, and assessing power
and their structural effects poses unique problems.

The Guidelines note that digital multi-sided platforms “have characteristics that
can exacerbate or accelerate competition problems.”'*! Principally, network effects
can create a “tendency toward concentration in platform industries,” and also that
a “conflict of interest” may result when a platform operator is also a platform par-
ticipant.'* In that case the platform operator may have “an incentive to give its
own products and services an advantage over other participants competing on the
platform.”!¥

The Guidelines are not using the term “conflict of interest” in the traditional legal
sense where it is applied to fiduciaries. Rather, the term as it is used here means
something more akin to the “conflict” that might occur when Walmart sells both
the active wear of third parties such as Nike and its own “Athletic Works” house
brand. Then it might be tempted to favor its own brand in display, pricing, or other
customer convenience. Such preferencing is universal among multi-brand stores that
have their own house brands—both on- and offline, and such preferencing rarely has
any antitrust implications.

In any event it should not, except for a firm that is dominant in that product, and
only if the preferencing provably leads to higher prices or reduced output. To the
best of my knowledge, it has never been theorized to do that as a general matter—
although there may be exceptions.

Why the Guidelines target this phenomenon for digital platforms but not for old
economy stores is not entirely clear—particularly since customer switching costs are
typically lower online than they are in physical stores. In general it is easier for a
customer to switch from an Amazon house brand than from one that is offered at
Walmart—although switching from either may not be all that difficult.'3*

Here, the Guidelines do not state a dominance requirement, but they do state
that when a platform owner is dominant the Agencies will “seek to prevent even

1292023 MERGER GUIDELINES, supra note 1, § 2.7.

130 1d.,§2.9.
Bld, §1.
132 1d.,§2.09.
133 1d.

134 See Herbert Hovenkamp, Tech Monopoly (forthcoming Aug. 2024); Herbert Hovenkamp, Antitrust

and Self-Preferencing, ANTITRUST (2023), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4526022.
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relatively small accretions of power from inhibiting the prospects for displacing the
platform or for decreasing dependency on the platform.” That sentence suggests that
the dominance requirement applies to the platform, rather than the particular prod-
uct or service in which the self-preferencing is threatened.

For example, Amazon is a dominant online platform retailer, but it has less than
3% of grocery sales, and faces substantial competition from offline stores. So would
the Amazon/Whole Foods acquisition be challenged on the theory that it would
encourage Amazon to display its own Whole Foods items over competing items that
are offered by third-party sellers? The proposition that this is merely an “interpreta-
tion” of §7 rather than an attempt to make new law is more than dubious unless the
challenger can show a reasonable probability of reduced output, higher prices, lower
quality, or other indicia of competitive harm.

Suppose that Amazon sells multiple brands of toasters of various designs and
price points. Suppose now that it acquires “Toastrite” (a hypothetical toaster manu-
facturer). Amazon may wish to arrange its display or search results in such a way
as to favor Toastrite over other brands that it carries, such as Cuisinart or Hamil-
ton-Beach. Indeed, it may even terminate its relationship with other brands and sell
Toastrite exclusively. In any event this is a vertical merger. Absent measurable fore-
closure in the toaster market, it is difficult to see any impact at all—incipient or oth-
erwise—on the price or quantity of toaster sales.

The issues in these cases are similar to those in a vertical merger case, where the
concern would be foreclosure of rivals; and the Guidelines recommend a 50% fore-
closure trigger. However, merely preferential treatment—such as a higher position in
a search result or a default—would have to be counted as less severe than outright
exclusion.!'®

In the ongoing Google search monopolization case the court measured fore-
closure by examining the percentage of sales that are covered by Google’s default
search engine contracts.'*® That may be a good place to start, but a default is not
the same thing as an exclusive deal.'?” Pointing the other way is the fact that the
§7 “where the effect may be” standard is more aggressive than the Sherman Act
standard that is being applied in Google. Nevertheless, if fear of this “conflict
of interest” is to be a rationale for condemning a merger, there must be at least
a probabilistic inference of injury to competition—manifested by lower market
output or higher prices.

Also important here would be proper market definition. For example, in the
Amazon toaster example above, toasters are retailed competitively across a wide
variety of sellers. Both Amazon and Walmart have significant national shares
(very likely in the low 20% range), but other large retailers sell them as well.
Online and traditional brick-and-mortar sales are presumptively competitive with

.

136 United States v. Google, LLC, No. 20-CV-3010, 2023 WL 4999901, at *19 (D.D.C. Aug. 4, 2023)
(citing 7D-2 PHiLLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAWw, | 768b4 n.39 (5th ed. 2022)).

137 On the welfare effects of defaults, see Erik Hovenkamp, The Competitive Effects of Search Engine
Defaults, SSRN (Nov. 28, 2023),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4647211.
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one another, or else one of them would have to be proven to be sufficiently insu-
lated from the other so as to justify supracompetitive prices. That question is
market-specific.

The real question is whether competition from internet sales can hold traditional
sales close to cost, or vice-versa. For example, video streaming is a technology that
is largely unavailable in offline stores, so that market would be limited to internet
sellers. Groceries and try-on clothing are entirely different, and online sellers face
intense competition from traditional sellers and very likely operate at a competitive
disadvantage.

With respect to mergers between platforms, this particular Guideline also does
not mention potential offsetting competitive benefits, which can be very substan-
tial—stronger than in the general run of merger cases. One strong network effect is
that value can increase dramatically as a network expands: The economies operate
in consumption rather than production, and can produce gains that resemble those
from mergers of complements.

For example: A hypothetical merger of Uber and Lyft might eliminate competi-
tion between the two largest, or even the only two, ride-hailing apps in a particular
city. The effects of such a merger would have to be tested against the market for
competing products, whatever those might be.

The other effect of this merger, however, is to consolidate the two networks,
which would produce more drivers on one side and more riders on the other. This
may increase availability, shorten wait times, and yield lower costs to the extent that
hailed drivers would be more likely to be in close proximity to passengers. It might
also induce more entry into driving by those who found the smaller networks less
desirable. Of course, here the gains depend on whether the two networks are con-
solidated into one, and that might not always be the case.

Here, the Guidelines’ statement about “small accretions” seems overbroad—par-
ticularly if the acquired network is a competitor and the principal effect of the acqui-
sition is to make the network larger. Such a merger is at least as likely to result in an
improvement in performance as to result in competitive harm: Efficiency defenses
can be more robust when mergers occur in networked markets where a likely impact
of the merger is to increase direct or indirect network benefits.

One particular problem of the Guidelines’ provision on networks is that it does
not give much guidance. It has far too little discussion of: the applicable markets
(whether upstream or downstream); minimum market shares; offsetting effects; or
how harm is to be assessed or offsetting gains proven. As such it is likely to invite
additional litigation and produce poor results.

I acknowledgements That this is largely new territory, and the economic litera-
ture not been especially clarifying; but the Guidelines could be clearer about how a
market power requirement should be applied, what are the minimum standards for
competitive harm, offsetting economies or other savings, and other particulars. They
should state clearly that mergers will be challenged in cases where output or quality
is predictably lower, prices higher, or innovation restrained.
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13 Roll-Ups: Serial Acquisitions'®

One lacuna in previous Guidelines is that they tended to address each acquisition in
isolation: involving a single pair of firms. A merger that increased the HHI by less
than 100 would be treated as presumptively lawful under both the 2010 Horizon-
tal Merger Guidelines and the 2023 Merger Guidelines. To illustrate, if a 20% firm
should acquire a 2% firm the increase in the HHI (DHHI) would be 20 X 2 X 2, or
80: a presumptively lawful merger.'*’

But suppose that this firm acquired three different 2% firms with the acquisi-
tions spaced 6 months apart. Examining each merger in this series individually, they
would look like this:

#1: 20 X 2 X 2: DHHI=80.

#2:22 X 2 X 2: DHHI=88.

#3:24 X 2 X 2: DHHI=96.

For each successive acquisition the size of the acquiring firm has grown by the
amount of the previous acquisition, but even the final acquisition is under the 100
DHHI threshold.

Alternatively, however, suppose that the firm acquired all three of the firms, with
an aggregate 6% market share, in a single transaction. In that case:

20X 6 x2: DHHI=240: This would be a presumptively challengeable merger—
certainly if the post-merger HHI exceeds 1800.

The arithmetic is simple, and certainly overly simplistic. The policy question is
both important and more complex: Should this series of acquisitions be treated as
three discrete events or as an aggregated acquisition of the 6% firm? In both cases
the firm has gone from a 20% share to a 26% share. The difference is that in the first
circumstance this growth by acquisition was spaced over a year, while in the second
it occurred in a single transaction.

The Guideline quotes the House Report on the Celler—Kefauver amendment as
expressing concern about

a cumulative process when the effect of an acquisition may be a significant
reduction in the vigor of competition, even though this effect may not be
so far-reaching as to amount to a combination in restraint of trade, create a
monopoly, or constitute an attempt to monopolize.”4

The point would have been clearer had it also quoted the previous sentence,
which stated that competitive harm “may be achieved not in a single acquisition but
as the result of a series of acquisitions....”'*! The Guidelines statement refers to dis-
covering “a pattern or strategy of growth through acquisition by examining both the

138 2023 MERGER GUIDELINES, supra note 1, § 2.8.

139 The increase in the HHI, or DHHI, equals double the product of the market shares of the acquiring
and acquired firms.

140 1 R. Rep. No. 81-1191, 2d Sess., at 12—13 (1950).
141
Id.
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firm’s history and current or future strategic incentives.”!*> That statement seems
unnecessary and calculated to produce unnecessary investigative expense.

Section 7 provides that a merger is to be evaluated by its probabilistic effects
(“where the effect may be”)—not by its purpose. The only real question about such
a series of transactions is whether its effect on price, output, innovation, wages, or
some other indicator of competitive effects is similar to that of an aggregated single
transaction. The rule needs to be simpler than one that queries the firm’s overall
motive and strategy.

Merely as a working presumption, I suggest that the occurrence of multiple acqui-
sitions within a 3-year period should presumptively entitle the Agency to aggregate
them. The 3-year period is presumptive in both directions; either side should be per-
mitted to make a case for a longer (government) or shorter (defendant) period. It
is also arbitrary, and further study might suggest a longer or shorter presumptive
period.

In addition, aggregation is generally appropriate only when the firms that are con-
secutively acquired operate in the same market. For example, suppose that a large
retailer with stores that are scattered across the country should acquire individual
stores that are located in Montana, Texas, and Delaware. At least at the level of in-
person retail output, these stores do not compete with one another. The upstream
situation may be different—depending on the facts.

One common observation is that very large firms—such as Alphabet (Google) or
Amazon—have acquired numerous smaller companies; many of them are extremely
small.'** However, the acquired firms operate each in their own market—which is
often different from the market of other firms that were acquired in that same year.
Should these be aggregated in some way?

To illustrate: In 2017 Amazon acquired: Whole Foods, a high-end grocery chain;
Graphiq, which operates as an input into Amazon Echo digital sound systems; and
Body Labs, a software producer with artificial intelligence capabilities for analyz-
ing human body shape and motion. There does not seem to be a compelling case for
“aggregating” the output of these firms. Even on the upstream side, it is not clear
that they operate in the aggregate to increase Amazon’s market share in any prod-
uct beyond the forbidden limits—or more importantly, to facilitate reduced output,
higher prices, less innovation, or some other evidence of competitive harm.

This situation is much different from the owner of a health care network that
sequentially acquires pediatrics practices in the same city. Then a stronger case can
be made that the acquisitions should be aggregated.

142 2023 MErGER GUIDELINES, supra note 1, § 2.8.

193 Wikipedia maintains lists of these under the title “List of Mergers and Acquisitions by [company
name].” For example, this list of Amazon’s mergers includes five firms acquired in 1998 and nine
acquired in 2015. See List of Mergers and Acquisitions by Amazon, WIKIPEDIA, THE FREE ENCYCLOPEDIA
(July 26, 2016), https://en.wikipedia.org/wiki/List_of _mergers_and_acquisitions_by_Amazon.
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14 Mergers Affecting Supplier Competition, Including Labor

Guideline 10 of the 2023 Guidelines provide that “When a Merger Involves Com-
peting Buyers, the Agencies Examine Whether It May Substantially Lessen Compe-
tition for Workers, Creators, Suppliers, or Other Providers.”!'** The concerns that are
stated in this Guideline mirror somewhat those that are stated in earlier Guidelines
for seller-side harms—just as monopsony is the economic mirror image of monop-
oly. They reflect the fact that §7 of the Clayton Act applies equally to sell-side and
buy-side harms. Notwithstanding that, historically there has been considerably less
enforcement of the latter. '+’

Measuring concentration in supplier markets—particularly labor markets—poses
some challenges: In some cases labor markets may be less competitive than product
markets, exhibiting higher switching costs or sunk investments. Labor markets may
often be smaller geographically than product markets; but the issue is complex. For
example, while the geographic market for low-skill workers may be small, limited
to a commuting area, to the extent that these workers are less specialized and can be
used across multiple output lines the product market could be larger.

To illustrate: The market for minimum-wage window washers may be geographi-
cally limited to reasonable commuting distances, but business firms in many mar-
kets need their windows washed, as do some residences. Further, people who are
employed as window washers may view alternative occupations at the same skill
level as viable options. Nurses are a different matter, for their skills are much more
specialized to specific employers.

The same thing is largely true for non-labor input suppliers. Some are highly spe-
cialized, perhaps even for a single customer.'*® Others, such as providers of cleaning
supplies or common building components, can supply a wide range of product pro-
ducers. So here it is critical that concentration be measured correctly. For example,
the nurses who are employed by a hospital almost certainly work in a much more
concentrated market than do the firms that supply the hospital with cafeteria food or
cleaning agents.

In a monopsony market, a firm exercises its market power by purchasing less,
with the effect that its purchase prices (or wages) are suppressed. Thus one impor-
tant difference is that the concern in buying markets is with lower prices, not higher
ones. Whether this occurs depends on the extent of the market power that is held by
the actor(s). This typically requires a market definition. The theory of “unilateral
effects” could also be applied to close substitutes on buy-side markets, but at this
writing it is relatively undeveloped.'’

144 2023 MERGER GUIDELINES, supra note 1, § 2.10.

195 See 4A PuLip E. AreEpA & HERBERT HOVENKAMP, ANTITRUST Law ([ 980-82 (4th ed. 2017)
(addressing buy side mergers).

146 Such as Fisher Body’s supply to General Motors in a well-known case. See Benjamin Klein, Fisher-
General Motors and the Nature of the Firm, 43 J.L. & Econ. 105 (2000).

147 For one attempt in labor markets, see Suresh Naidu et al., Antitrust Remedies for Labor Market
Power, 132 Harv. L. Rev. 536, 577-80 (2018).
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The Guidelines appreciate that not every merger that reduces demand for a certain
input—including labor—is anticompetitive. Consolidation often leads to reduced
demand, including a lower demand for workers.'*® This can result from the elimi-
nation of duplication. For example: If two stores merge, they may require only one
sales manager rather than two, or they may require the services of only one account-
ant. While these consolidations eliminate suppliers or jobs, the reductions are not a
consequence of monopsony output suppression but rather through resource savings.
The antitrust laws do not incorporate a preference for featherbedding.

Evaluation of market shares will address many of these problems; but even firms
that operate in concentrated markets can save resources by eliminating duplication.
Analyzing that claim would be the same as any other efficiency defense. In any
event, acknowledgement should be made more explicit.

15 The Single-Market Rule for Input Markets

The Guidelines do note that competitive harm in labor markets cannot be offset by
purported benefits in product markets: “If the merger may substantially lessen com-
petition or tend to create a monopoly in upstream markets, that loss of competition
is not offset by purported benefits in a separate downstream product market.”'*’ That
follows from the “single market” rule that was embraced by the Philadelphia Bank
decision,'”° which interpreted the “any line of commerce” and “any section of the
country” language of §7 of the Clayton Act. True competitive harm in one market
cannot generally be offset by claimed benefits in another—no matter which side is
the source of harm.

16 Labor Harms and Product Markets

The Guidelines do not mention the important relationship between the health of
labor markets and the robustness of product markets. Here, economists Jan De
Loecker, Jan Eeckhout, & Gabriel Unger make this observation:

An increase in markups implies a decrease in aggregate output produced,
whenever demand is not perfectly inelastic. Lower output produced then
implies lower demand for labor. This results in both lower labor force partici-

148 See 2023 MERGER GUIDELINES, supra note 1, § 2.10:

Competition among buyers can have a variety of beneficial effects analogous to competition among sell-
ers. For example, buyers may compete by raising the payments offers to suppliers, by expanding supply
networks, through transparent and predictable contracting, procurement, and payment practices, or by
investing in technology that reduces frictions for suppliers.

199 See id.

150 United States v. Phila. Nat’l Bank, 374 U.S. 321 (1963).
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pation and lower wages. Even if supply is perfectly elastic, real wages decrease
with market power because the price of the output good has increased....”'>!

This often-overlooked principle is critical to any antitrust policy that must simul-
taneously manage input and output markets. Labor is largely a variable cost—par-
ticularly with respect to lower-wage hourly workers. As a result, the number of jobs
available is critically dependent on output in the corresponding product market. This
creates a problem if product market antitrust rules protect higher-cost businesses,
which results in higher product prices and lower output. As was noted above, the
Supreme Court would very likely not permit condemnation of a merger on the
grounds that it reduced prices.

Further, enforcement that is excessive in the sense that it perpetuates higher costs
and lower output could harm labor—depending on the amount of market power that
is present in labor markets. On this issue Guideline #1 is troublesome. Its suggestion
of condemnation based on concentration without regard to performance suggests at
least the possibilities that the Agencies will challenge some output-increasing merg-
ers. If that happens, consumers and labor will both suffer. Whether the Supreme
Court would allow this to happen is another matter.

One implication is that true efficiencies that tend toward higher output in prod-
uct markets should be taken seriously. They should be difficult to prove, and the
efficiencies concept has been overused. But that is no reason to impose a policy of
using merger law as an output limitation device. For example, a recent empirical
paper relates active antitrust enforcement to higher output and lower prices in prod-
uct markets, with corresponding improvement in the availability of jobs, increased
wages, and higher worker participation rates.'>

It is plausible that a policy of producing robust competitive levels of output in
product markets would benefit labor more than would a more aggressive policy
toward a practice such as noncompete agreements. These cover perhaps 20% of the
workforce, while all workers can benefit from healthy product output. It is not unrea-
sonable to assume that a 15% reduction in product output—whether caused by a
cartel or by an overly aggressive antitrust rule—will be followed by a comparable
decline in jobs. This decline would appear quickly for lower-wage hourly workers,
whose jobs are typically the most sensitive to changes in product demand.

17 Efficiencies and Double Marginalization
Efficiencies are often claimed but much less often proven. The 2023 Merger Guide-

lines follow a tradition that was established in previous Guidelines of being skep-
tical and requiring strict proof of efficiencies. They note that firms can often use

51 Jan de Loecker et al., The Rise of Market Power and the Macroeconomic Implications, 135 Q..
Econ. 561, 611 (2020).

152 Tania Babina et al., Antitrust Enforcement Increases Economic Activity, NAT’L BUREAU EcoN. RscH.
(Aug. 1, 2023), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4539741 (finding strong correlation
between antitrust enforcement that leads to increased product output and lower prices, and long term
gains in employment, wages, and labor participation).
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“contracts short of a merger to combine complementary assets without the full anti-
competitive consequences of a merger.”'> Of course, the contract itself would have
to be legal. For example, for a firm that is involved in retail distribution, exclusive
dealing might operate as an alternative to a vertical merger. But the exclusive deal-
ing agreement could also be anticompetitive to the extent that it forecloses rivals
unreasonably.

The 2023 Guidelines also adhere to the well-accepted “single market” rule and
refuse to “credit benefits outside the relevant market.”!>* The Guidelines also gener-
ally adhere to a practice of assuming ordinary efficiencies without specific proof, but
requiring that larger claimed efficiencies be verified. Previous Guidelines—such as
those that were issued in 2010—required the passing-on of cost savings sufficient to
hold consumers harmless.'> The 2023 Guidelines simply state that proffered effi-
ciencies must be such “that no substantial lessening of competition is threatened by
the merger,” which presumably means about the same thing.!>

Notwithstanding the dominance of efficiencies in discussions of merger policy
since the 1970s, the fact is that empirical evidence on the subject is underdeveloped.
Several recent studies on post-merger pricing are helpful. They are largely limited to
examining post-merger prices rather than costs: for the simple reason that price data
are more readily available for the purposes of comparing large number of firms.

Post-merger price changes are generally a useful surrogate for changes in costs.
They are not perfect. Some mergers may create substantial efficiencies but have mar-
ket power effects that offset any cost reduction. Mergers in competitive, undifferen-
tiated markets may reduce costs without having any measurable impact on prices.
Nevertheless, equilibrium lower prices in a concentrated market following a merger
are most likely explained by some cost savings, although these could also result
from technological changes unrelated to the merger.

The difficulty of specification and proof justifies both the selection of prima facie
concentration levels and the size of any built-in “efficiency credit” provided with-
out specific proof. Further, efficiency gains are not driven by market concentration.
Rather, they require firm- or at least technology-specific assessment of the potential
for cost reductions by or within a single firm.

The empirical evidence from pricing suggests that a significant minority of
approved mergers—even in more highly concentrated markets—result in lower
prices.!>” Most such studies are skewed in the overall universe of mergers because
they focus on mergers that are reported and reviewed. The majority of mergers fall

153 2023 MERGER GUIDELINES, supra note 1, § 3.3.

154 1d.

155 See 2010 Hor1zoNTAL MERGER GUIDELINES, supra note 24, § 10.

156 2023 MERGER GUIDELINES, supra note 1, § 3.3.

See Vivek Bhattacharya et al., Merger Effects and Antitrust Enforcement: Evidence from U.S. Retail,
Nat’L BuREAU Econ. Rsch. (Dec. 2023), https://www.nber.org/papers/w31123.

157
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below reporting thresholds; and, unless the screening process is worthless, these are
more likely to yield cost savings and lower prices.'*®

The reported mergers in one recent high-quality study show somewhat more
price-increasing than price-reducing mergers; but most of the mergers in that study
had post-merger HHIs in the 2000-4000 range. Some reached as high as 6000.'%
Most of these mergers were challengeable under the 2023 Guidelines. Even within
this group, however, 25% of mergers reduced prices by an average of 5.2%, while
another 25% increased prices by an average of 5.9%'®° The study also found that
price increases were correlated, although not perfectly, with quantity decreases.'®!

Most importantly, price increases were also correlated with increases in the HHI.
Further, the distribution of price changes (some up and some down) for mergers with
similar HHI numbers indicate that efficiencies can vary significantly. That is why
any rule that is based on concentration screens can be no more than presumptive.

The literature also indicates that the HHI is a useful tool for analysis but that the
standards that are stated in the 2010 Horizontal Merger Guidelines were underdeter-
rent.'%2 HHI increases above 200 were correlated with price increases in nearly all
cases—even in less concentrated markets.'®® Further, while lowering the thresholds
would envelope many more mergers, enforcement costs would also rise consider-
ably. That is the eternal political problem that the enforcement agencies face: While
the need for more enforcement is widely acknowledged, it costs money.

Overall, studies such as this provide ammunition for stricter examination, pro-
vided that: (1) the Agencies actually enforce to the full extent of the stated thresh-
old; and (2) the courts go along. With reference to the 2010 Guidelines, the authors
conclude:

We find that current levels of antitrust enforcement are such that the probabil-
ity of blocking a pro-competitive merger is very low, while the probability of
allowing anti-competitive mergers is substantial. However, tightening stand-
ards would lead to a drastically higher burden on the agencies.'®*

158 For example, in 2021 there were 24,899 tracked transactions, a number that certainly understates the
total. Of these, 3250, or roughly 13%, were reported. Of these, 65—about one quarter of one percent
of the total—received “second requests” for additional information. See Jean M. Fundakowski et al., A
Record-Breaking Year of Mergers and Acquisitions, Davis WRIGHT TREMAINE LLP, ADVISORIES, ANTI-
TRUST (Feb. 22, 2023), https://www.dwt.com/insights/2023/02/hart-scott-rodino-antitrust-mergers-acqui
sitions#:~:text=Together%2C%20the%20agencies %20issued%2065,1.2%25%20in%20Fiscal %20 Year%
202020.

159 See Bhattacharya et al., supra note 157, at 8. In fact, only a small handful had post-merger HHIs
below 1800. See id., at 9 tbl.1 (showing only three out of 40 with HHIs under 1800).

160 14 at 15.
161 1d. at 23.

162 Id. at 29-32 (“... we find over a broad range of specifications that mergers with higher average DHHI
lead to larger price increases, consistent with the presumption that these mergers are more likely to
enhance market power.”).

193 Jd. at 33 Fig. 7(a).
164 1d., at 40-41.
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The 2023 Guidelines require a particularized showing of “merger specificity”:
The claimed efficiency could not be attained otherwise than by a merger.!®> That is
consistent with the treatment in previous Guidelines.

In making this assessment the Agencies may examine the potential for “organic
growth,” or contractual alternatives that are less anticompetitive than mergers, or a
partial merger that involves only some assets that give rise to the claimed efficien-
cies. While the Guidelines are quite strict about proof that claimed efficiencies must
be verifiable, they do not indicate that they will apply the same strictness in assess-
ing these alternatives, many of which are likely to be hypothetical or anticompetitive
themselves.

A problem that remains in the background is the willingness of at least some
courts to recognize efficiency claims that do not meet the Guidelines require-
ments.'%® It is not obvious that the presentation in these Guidelines will improve that
situation.

18 Market Definition

Use of the HHI (or any concentration measure) to evaluate the competitive effects of
mergers is critically dependent on a correct market definition. The fact that the HHI
numbers are squared tends to exaggerate errors—more than do older indexes such as
the CR4.'%

Further, in order to relate to a measure of concentration, the market definition
should be crafted so as to identify the threat of monopoly or collusion. The hypo-
thetical monopolist test (HMT), which seeks to identify the smallest grouping of
sales that is capable of being monopolized or cartelized, is the theoretically correct
market definition for applying the HHI.'®® However, the 2023 Guidelines embrace
multiple approaches to market definition, some of which do a poor job of assessing
concerns for competition.

The 2023 Guidelines statement on market definition begins with boilerplate—
largely taken from the Brown Shoe case—that a relevant market is measured by
“reasonable interchangeability or use or the cross-elasticity of demand between the
product itself and substitutes for it.” They also note that markets may include nar-
rower groupings of sales that are fully encompassed in broader markets.

As noted above, on this particular point Brown Shoe was incorrect, because the
reference to observed interchangeability said nothing about the margins at which
substitution was occurring. Interchangeability at any price is rarely sufficient
to establish a market. There must also be some warrant for thinking that each of
the goods in a market is able to force the price of other firms’ goods to cost. As

165 2023 MERGER GUIDELINES, supra note 1, § 3.3.
166 E.g., New York v. Deutsche Telekom AG, 439 F. Supp. 3d 179 (S.D.N.Y. 2020).
167 See PHILLIP E. AREEDA & HERBERT HovenkamP, ANTITRUST LAw, supra, I 931d.

168 On the hypothetical monopolist test, see Jonathan B. Baker, Market Definition: An Analytical Over-
view, 74 AntitrusT L.J. 129 (2007); Gregory J. Werden, The History of Antitrust Market Delineation, 76
MarQ. L. Rev. 123 (1992).
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a product’s price rises above the competitive level it becomes increasingly “inter-
changeable” with other products, as more and more customers substitute away. As
a result, high observed interchangeability may reflect no more than that one of the
products is already being sold at a monopoly price.

The 2023 Guidelines list additional factors: Some are relevant to the determina-
tion of a smallest grouping of sales that is capable of being monopolized; and others
seem to reflect no more than casual observation of substitution at any price.

To illustrate: Consider the fact that movie goers are observed to attend theaters,
purchase DVDs, or stream them from a website such as Netflix. This would seem
to show reasonable interchangeability, or the “substantial competition between the
merging parties,” that the Guidelines call for. But does it really show that these three
highly diverse technologies belong in the same relevant market for antitrust pur-
poses? This is a version of the “Cellophane fallacy,” named after a Supreme Court
decision (in a monopolization case) that reasoned too quickly from observed substi-
tution among diverse wrapping materials to the conclusion that all belonged in the
same market.'®

As the Cellophane decision also reveals, casual market definitions that ignore the
relationship of market definition to economic monopoly can result in overly broad
markets, as it did in Du Pont—although occasionally the error works the other way
as well. The result, which does not seem to be consistent with the Guidelines’ gen-
eral goals, is likely to be underenforcement.

The hypothetical monopolist test (HMT) is a more discerning methodology that
has been developed to address such questions for horizontal mergers. Under that
methodology the fact finder usually tries to identify the smallest grouping of sales
that could yield relatively durable monopoly prices if the sellers of that grouping
were united as either a single firm (a “hypothetical monopolist”) or a cartel.

In all events, the 2023 Merger Guidelines statement on market definition is domi-
nated much more by the hypothetical monopolist test than was the earlier draft,
which indicates that the Agencies got the message that there must be a sensible cor-
relation between merger policy’s pursuit of undesirable monopoly and the means of
measuring it.

I acknowledge that there are situations in which the HMT will not work, such as
when adequate data about prices and diversion are not available, or when the good
is not yet on the market or sold at a price of zero. For example, in its Illumina deci-
sion the Fifth Circuit declined to apply the HMT because the products in question
were in the research-and-development stage and had yet to reach any market.'” In
essence, the HMT is clearly preferable when the data and conditions for applying it
are adequate; but there are some cases that require alternative approaches.

In sum, a better position on market definition would be that the Agencies will use
the HMT whenever adequate data for measurement are available. If not, as in Illu-
mina, they will look to alternatives.

169 United States v. Du Pont & Co., 351 U.S. 377 (1956). On the Cellophane fallacy, see AREEDA & Hov-
ENKAMP, supra note 15, {539.

170 Illumina, Inc. v. Fed. Trade Comm ‘n, 88 F.4th 1036, 1050 n.8 (5th Cir. 2023).
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The Guidelines also attempt to modify the HMT so as to consider nonprice terms.
As was noted above, whether this effort at descriptive realism will have a net pos-
itive value remains to be seen. Market definition consists of two queries: On the
demand side, to what extent will customers substitute away from a price increase?
On the supply side, to what extent will potential rivals enter or reconfigure their
products so as to place themselves within the market?

On the first, merger analysis has used economic techniques to consider the extent
to which sales would be lost in response to a SSNIP (or a “SSNIPT,” under the
2023 Merger Guidelines), which is usually considered to be about a 5% increase
from prevailing prices.!”! The 2023 Guidelines indicates that the Agencies will stick
with this 5% price increase in order to make estimates. That already suggests that
the “terms” portion of the SSNIPT test will be reduced to a dollar value, making it
effectively little more than a price response. In economic practice SSNIPT is likely
in most cases to revert to SSNIP.

On the supply side, the Guidelines count as “in the market” any firm that could
readily shift production into the market in response to a SSNIPT. Both the 2010 and
2023 Guidelines term these firms “rapid” entrants. The principal difference is that
the 2010 Guidelines describe firms that could easily shift production in response to
a price change, while the 2023 Guidelines discuss a “small but significant change
in competitive conditions.” Once again, if that metric is taken seriously it will com-
plicate economic analysis unless these unspecified economic conditions are simply
converted to their cash value.

19 Conclusion

The 2023 Merger Guidelines make many important contributions to merger enforce-
ment policy. In some areas, however, they “take their eye off the ball” by pursuing
theories that are not reasonably calculated to identify mergers that truly harm com-
petition by reducing output or quality, increasing price, or restraining innovation.
Part of the problem is their tendency to prefer old Supreme Court decisions over
a 60-year record in which the lower federal courts wrestled with numerous issues,
adopted new methodologies, or availed themselves of new information since the
Supreme Court largely abandoned substantive merger review in the 1970s.

One important question, therefore, is the appropriate role of “new learning” that
has been expressed in lower court decisions and economic analysis over the last
60 years since the Supreme Court largely withdrew from the substantive analysis of
mergers. If doctrine from the 1960s and 1970s is read as declaring rules of law, they
will remain petrified in time until they are overruled by a competent tribunal. Pre-
cisely the opposite constraint applies to issues of fact: They must incorporate up-to-
date and acceptable methodologies in an area where ongoing revision is the norm.

171 See 2B ParLLp E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW, supra, | 562d.
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