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Abstract This study estimates the effects of state regulations affecting funeral mar-
kets. It accounts for multiple major categories of regulations and demand inducement
as well as direct price effects. While concurring with prior studies that find ready-to-
embalm regulations increase funeral costs and decrease the percentage of cremations,
this study finds that several other state regulations are associated with significantly
higher receipts per death. The regulation with the largest apparent effect on average
funeral costs is the direct disposition license, which is associated with a $1250 reduc-
tion in receipts per death. Restrictive regulations affect the revenues of funeral homes
and services to a much greater extent than they affect the revenues of cemeteries and
crematories, and in some cases the regulations even increase funeral homes and ser-
vices’ share of industry revenues. Thus, it appears that funeral homes receive most of
the benefits of regulation.

Keywords Funeral - Regulation - Funeral regulation - Funeral director - Cemetery -
Occupational licensing - Death care
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1 Introduction

The cost of death care is a big concern in the United States. Consumers spent approxi-
mately $15 billion on death care in 2007, according to the most recent figures available
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from the US Economic Census. In a 2010 survey, consumers who said they wished they
could change something about their recent funeral home experience overwhelmingly
named “price” as the factor they would change (FAMIC 2012, 53). The Federal Trade
Commission was so concerned about death care costs that it adopted its Funeral Rule in
1982. Among other provisions, the Funeral Rule requires funeral directors to maintain
and furnish to consumers an itemized price list that includes the separate charge for the
funeral director’s basic services. Since 1994 the rule has prohibited funeral directors
from imposing additional charges if consumers purchase funeral merchandise (such
as caskets) elsewhere.

Courts too have seen their share of activity generated by disputes over death care
costs, and particularly regulations that may contribute toward those costs. Federal
courts have invalidated several states’ requirements that only funeral directors can
sell caskets as violations of the U.S. Constitution’s due process and equal protection
clauses.! In these cases, courts declared that naked protectionism of an intrastate
economic interest (funeral directors) from the plaintiffs (casket sellers who are not
funeral directors) does not quality as a legitimate state interest.” In a recent case
successfully challenging a Minnesota statute that required all funeral homes to have
embalming rooms, the plaintiffs noted that an embalming room would cost $30,000 or
more even if it were never used.® Legal commentators have suggested that some state
funeral regulations might be vulnerable to challenge under the dormant Commerce
Clause as well, if the regulations affect electronic commerce in funeral goods or have
other interstate effects (Agarwal and Ellig 2006).

In addition to being of obvious interest to consumers, the effects of state funeral
regulations on death care costs could thus be of interest to courts for several reasons.
If regulations increase consumer costs, then courts may want to consider seriously
whether protection of incumbent firms is the sole motive for the regulation. If con-
sumers are among the plaintiffs challenging the regulations, evidence showing how the
regulations affect consumer costs could play a significant role in determining whether
consumers are actually harmed. If a state proffers a consumer protection defense in
support of a challenged regulation, information about the regulation’s actual effect
on consumer costs could help the court determine whether the regulation protects or
harms consumers. Finally, if a state’s funeral regulations were to be challenged under
the dormant Commerce Clause, then empirical analysis of the regulation’s effects on
death care costs and the volume of commerce could help determine the size of any
interstate effect, if coupled with evidence that consumers cross state lines to purchase
funeral goods and services.*

(YA Joseph Abbey v. Castille, 712 F.3d 215 (2013); Craigmiles v. Giles, 312 F.3d 220m (6th Cir. 2002);
Casket Royale v. Mississippi, 124 E.Supp. 2d 434 (S.D. Miss. 2000).

2 One casket case held that naked protectionism is a legitimate state interest. See Powers v. Harris, 379
F.3d 1208 (2004).

3 See Findings of Fact, Conclusions of Law, and Order for Judgment, Verlin Stoll et. al. v. Minnesota
Department of Health, State of Minnesota, County of Ramsey, Second Judicial District, Civil File No.
62-CV-12-443 (Oct. 9, 2013), 16.

4 For example, the author’s parents resided in Cincinnati, Ohio, all of their lives, but they are buried in a
cemetery across the river in Northern Kentucky.

@ Springer



State funeral regulations: inside the black box 99

Published economic research suggests that some, but not all, state funeral regu-
lations have a significant effect on death care costs. Empirical studies find that state
funeral regulations can increase consumer costs directly, by limiting competition or
raising production costs (Harrington and Treber 2012; Harrington 2007), or indirectly
by facilitating funeral directors’ efforts to sell more expensive packages of services
(aka “demand inducement;” see Harrington 2007; Harrington and Krynski 2002). On
the other hand, death care costs in states that prevent parties other than funeral direc-
tors from selling caskets appear to be about the same as death care costs in states with
no such restriction (Chevalier and Scott Morton 2008; Sutter 2007).

Prior studies, while providing valuable information, nevertheless have several draw-
backs. No prior study assesses the effects of major state licensing, business structure,
and merchandise sales regulations together. Most research has addressed either individ-
ual merchandise restrictions (Sutter 2007, 2005; Chevalier and Scott Morton 2008) or
licensing and business structure regulations (Harrington and Treber 2012; Harrington
2007; Harrington and Krynski 2002), but not both. In addition, the only merchandise
restriction studied previously is state restrictions on casket sales by parties other than
funeral directors. Complete bans on all merchandise sales by cemeteries, the most
likely competitor to funeral homes for sales of caskets and other merchandise, have
received no attention. Finally, with one exception (Harrington 2007), prior studies do
not explicitly account for the possibility that the same regulations might simultane-
ously affect both death care costs that stem from price increases and costs that stem
from demand inducement by funeral directors.

This study addresses these issues by including numerous death care regulations
that pertain to sales of merchandise, licensing requirements, and business structure. It
finds that some regulations of all three types are correlated with death care costs. For
example, requiring funeral directors to be embalmers is associated with a $342-390
increase in receipts per death for the death care industry. Because this regulation is
so widespread, it is the most expensive regulation, costing consumers an estimated
$400 million annually. A direct disposition license, which allows cremators to transport
bodies without having to be licensed funeral directors, is associated with a $1246-1251
reduction in receipts per death for the death care industry. These figures imply that if
all states offered direct disposition licenses, consumers could save approximately $2.8
billion annually. The prohibition on cemetery sales of funeral goods is associated with
a $1268-1547 increase in average receipts per death, costing consumers $255-279
million annually.

By examining the potential effects of regulation on funeral industry revenues and
cremations, this study considers both major ways funeral regulations might affect
consumer costs. The requirement that funeral directors be embalmers and the cemetery
goods prohibition are associated with higher receipts per death; direct disposition
licenses and the requirement that crematories must be in cemeteries are associated
with lower receipts per death. But the first two regulations are also correlated with a
lower cremation percentage, and the second two are correlated with a higher cremation
percentage. In addition to affecting the prices of services, these regulations may well
affect demand inducement by funeral directors, and the demand inducement effects
appear to be relatively large.
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Finally, by examining receipts per death for components of the death care industry,
this study finds substantial evidence that funeral directors, rather than cemeteries and
crematories, are the primary beneficiaries of most restrictive regulations. Regulations
have the quantitatively largest and most statistically significant effects on the revenues
of the funeral homes and services segment of the industry. In some cases, restrictive
regulations even appear to increase the share of revenues received by funeral homes
and services.

Section 2 of this paper outlines the economic theories suggesting how funeral
regulations may affect death care costs and summarizes prior empirical research on the
topic. Section 3 explains the regulations covered in this paper and compares average
death care costs in states with and without the regulations. Section 4 presents the
econometric analysis and uses the results to calculate the effects of various regulations
on death care costs. Section 5 summarizes the paper’s findings, concluding that state
funeral regulations may have a larger effect on the cost of dying than previous research
indicates.

2 Regulation and death care costs

Funeral industry regulations could affect consumers’ death care costs directly, via
higher prices, or indirectly, by facilitating “demand inducement” that prompts con-
sumers to purchase a more expensive package of funeral goods or services.

2.1 Higher prices

First and most obviously, regulations could increase consumer costs directly by cre-
ating barriers to entry or increasing production costs. McChesney (1990, pp. 14-15)
identifies state regulation as the principal barrier to entry into the death care indus-
try, arguing that entry is otherwise easy. Licensing requirements that include multiple
years of training or require funeral directors to be trained as embalmers are straightfor-
ward examples of regulations that could raise costs. Prohibitions on mortuary-cemetery
combinations, or requirements that crematories must be located in cemeteries, exclude
competitors with specific types of business models that may facilitate lower costs or
better service. On the other hand, regulations affecting combinations might also lower
costs by preventing funeral directors from steering customers to their own (higher-
priced) cemeteries or crematories. A direct disposition license, which allows the holder
to transport a body, cremate it, and transport the remains to the family without a funeral
director’s license, is an example of a regulation that reduces entry costs.

Existing empirical research finds that some of these types of regulations are asso-
ciated with higher prices. Harrington (2007) estimates that regulations requiring all
funeral homes to be capable of embalming bodies increase the price of simple crema-
tions by $313 and the price of traditional funerals by $546 per burial. He finds that
funeral expenditures per burial increase by $212 for each year of required training for
funeral directors. Harrington and Treber (2012) estimate that cemetery-funeral home
combinations can handle a funeral at a cost that is $492-880 less than a stand-alone
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funeral home, implying that state laws banning cemetery-funeral home combinations
increase the cost of producing funerals.

Regulations that give funeral directors a monopoly on the sale of caskets or other
funeral merchandise, or that prevent specific entities from selling merchandise, might
also increase funeral costs by reducing competition. The empirical literature on this
topic has focused on caskets. Although caskets are available from third parties at lower
cost than from funeral directors (Sutter 2005), the literature finds the bans have no
effect on average death care costs, most likely because of the “one monopoly rent”
phenomenon. Funeral directors who face competition in the sale of caskets can simply
cut their casket prices and then extract monopoly profits by increasing the prices they
charge for their other goods and services (Chevalier and Scott Morton 2008; Sutter
2007). All customers would be affected by these price changes, because the FTC’s
Funeral Rule prohibits funeral directors from selectively imposing additional charges
on customers who obtain their caskets elsewhere.

No prior empirical study has assessed whether regulations prohibiting cemeteries
from selling funeral merchandise have any effect on death care costs. Cemeteries are
arguably the businesses best positioned to compete with funeral directors in the sale of
merchandise such as caskets, vaults, markers, and urns. In 2010, 92 % of Americans
aged 40 and above who planned a funeral indicated that they used a funeral director;
52 % used a cemetery. Roughly the same percentage of consumers purchase grave
markers from cemeteries as from funeral homes (FAMIC 2012, pp. 30-33). Unlike the
situation with online competitors or big box retailers that sell caskets, buying funeral
merchandise from a cemetery does not require the consumer to go out of his or her way
to purchase from a “nontraditional” source. Cemeteries may thus enjoy economies of
scope in selling other merchandise along with burial services. Cemeteries may also
have economies of scale; since there are generally more funeral homes than cemeteries,
a typical cemetery handles more burials than a typical funeral home handles funerals.
Nevertheless, several populous states—New York, New Jersey, and Massachusetts—
prohibit cemeteries from selling funeral merchandise. For example, New York’s law
explicitly prohibits cemeteries from selling any monuments (other than flush bronze
markers), caskets, burial vaults or other grave liners.

2.2 Demand inducement

Regulations can also alter consumer costs by facilitating or inhibiting “demand induce-
ment” (Harrington and Krynski 2002). When poorly-informed consumers rely on the
seller for expert advice and information, the seller has an opportunity and incentive
to persuade the customer to purchase goods or services that a better-informed cus-
tomer would decline to buy. For funeral directors, this means steering customers away
from low-cost cremations and toward traditional funerals, which involve embalming,
caskets, public viewing, and other services that funeral directors traditionally provide.
The Federal Trade Commission’s (1978) report justifying the Funeral Rule argued that
funeral directors steer consumers away from cremations because cremations typically
use fewer of the funeral director’s services (FTC 1978, p. 57).
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Regulations that create barriers to entry into the funeral home industry could
facilitate demand inducement by reducing competition among funeral directors, so
consumers are less likely to access competing streams of information from competing
funeral directors. To the extent that regulations such as training or embalming room
requirements create greater uniformity in the services funeral directors offer, they may
diminish competition even if consumers have access to multiple competitors.

Regulations that prevent cemeteries or other vendors from selling caskets or other
funeral merchandise could likewise facilitate demand inducement by depriving con-
sumers of alternative sources of information about death care options. In addition
to funeral homes, cemeteries are the other main businesses consumers are likely to
contact to make death care arrangements. Many consumers may have contact with
a cemetery long before they need a funeral director’s services, as a recent survey
indicated that half of respondents or their families already own cemetery property or
a grave site (FAMIC 2012, p. 65). Daniel (1989) finds that consumers who receive
price information earlier in the purchasing process tend to spend less on funerals.
If cemeteries can also sell funeral merchandise and arrange for cremations, they are
more likely to invest in providing consumers with information about these options.
A state that prohibits cemeteries from selling funeral merchandise would likely see
fewer consumers informed about alternatives to traditional funerals, reducing demand
for cremations and increasing demand for traditional funerals. Since cremations are
less expensive than traditional funerals, death care costs would be higher in states
that prohibit cemeteries from selling funeral merchandise. Similar logic may apply
to regulations that prohibit parties other than funeral directors from selling caskets,
but consumers likely have to make additional efforts to purchase from these nontra-
ditional suppliers and many are not comfortable with the idea of purchasing funeral
goods from an independent retailer or over the Internet (FAMIC 2012, p. 98). There-
fore, merchandise sales prohibitions that apply specifically to cemeteries might affect
demand inducement even if regulations that apply to independent retailers have no such
effect.

An alternative hypothesis is that some or all of these regulations protect consumers
from demand inducement by keeping out unscrupulous funeral directors, instilling
a professional ethos in funeral directors, and preventing other sellers who do not
share that ethos from advising consumers (Harrington and Krynski 2002, p. 207).
Another hypothesis is that demand inducement rarely occurs because most con-
sumers are generally well-informed (McChesney 1990). Both hypotheses suggest that
empirical analysis should reveal no demand inducement effect associated with state
regulations.

There is some empirical evidence that stricter state regulation facilitates demand
inducement in funeral markets. Harrington and Krynski (2002) find that a smaller
percentage of deaths are cremated in states whose laws create greater barriers to
entry into funeral directing, and customer characteristics have less influence on the
cremation percentage in the more heavily regulated states—results consistent with
the theory that funeral directors steer more customers away from cremation when the
market is less competitive. States which require crematories to be located in cemeteries
have higher cremation percentages. Ready-to-embalm laws, meanwhile, are associated
with lower cremation percentages (Harrington 2007, p. 205). No study has tested to
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State funeral regulations: inside the black box 103

see whether restrictions on casket sales or merchandise sales by cemeteries have a
demand inducement effect; the analysis below fills that gap.

3 Regulations in this study

This study considers eight types of regulations that might affect barriers to entry,
production costs, or demand inducement in the death care industry:

Casket restriction indicates whether the state enforces laws that restrict sales of
caskets by parties other than funeral directors

Cemetery goods prohibition indicates whether the state prohibits cemeteries from
selling all funeral goods. This includes not just caskets, but also markers, vaults,
urns, flowers, etc.

Embalmer indicates whether the state requires funeral directors to be embalmers
Embalming room indicates whether the state requires all funeral homes to have
embalming rooms

Crematories must be in cemeteries indicates whether the state requires that cre-
matories be located in cemeteries. Several states with this regulation on the books
have crematories operating outside of cemeteries that were grandfathered. This
variable is coded as “1” only if there are no grandfathered crematories outside of
cemeteries.

Mortuary-cemetery combinations prohibited indicates whether the state prohibits
mortuary and cemetery combinations®

Training indicates the number of years of training required for funeral directors,
including both formal education and apprenticeships

Direct disposition indicates whether the state offers a “direct disposition license,”
which allows the holder to transport bodies, cremate them, and return the remains
to the family without having to get a funeral director’s license.

Table 1 shows the coding for each state. The casket restriction variable indicates
whether prohibitions on sales of caskets by parties other than funeral directors are
actually enforced. Chevalier and Scott Morton (2008) find that casket sales restrictions
have no effect on funeral costs; they use a list of states with restrictive laws on the books
compiled by Fulton (2004). Sutter (2007) finds that casket sales restrictions sometimes
affect funeral markets; he uses a shorter list based on information submitted at a Federal
Trade Commission workshop that suggests only five states enforce their casket sales
restrictions. Since enforcement apparently matters, this study uses the same list as
Sutter.

The rest of the variables were coded by a researcher at the law firm of Blank
Rome LLP, who looked up each state’s funeral industry laws and regulatory code
to ascertain which restrictions applied to which segments of the industry. Some of
the more common regulations have some degree of correlation with each other. For
example, the states that require funeral directors to be embalmers require an average of

5 As with the regulation requiring crematories to be in cemeteries, I considered whether there are any
grandfathered mortuary-cemetery combinations in states where they are prohibited, but Harrington and
Treber (2012, p. 42) report that no such combos exist in these states.
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3.6 years of training, whereas states without this restriction require 2.2 years of training.
Many of the states that require funeral homes to have embalming rooms also require
funeral directors to be embalmers. Standard tests, however, do not reveal a significant
multicollinearity problem with the regulatory variables.® The author’s attempts to
combine the regulatory variables into a single index or to group them using factor
analysis produced no intelligible results. For these reasons, each regulatory variable
enters the regression analysis below as a separate dummy variable (or, in the case of
Training, the number of years).

The analysis utilizes state-level data from the two most recent years of the U.S.
Economic Census: 2002 and 2007.” Three data series are of interest: revenues for the
death care industry (NAICS code 8122), plus its two constituent components—funeral
homes and funeral services (NAICS code 81221), and cemeteries and crematories
(NAICS code 81222). Dividing revenues by deaths in each state yields an approxima-
tion of consumer costs per death. Examining separate data series for the two sectors
helps determine which parts of the industry receive benefits or bear costs as a result
of the regulations.

Table 2 compares average receipts per death for the death care industry, funeral
homes and services, and cemeteries and crematories in states with and without these
regulations. A striking feature of the table is that regardless of the regulation, regulated
states virtually always have higher average death care costs than non-regulated states.
(Costs are lower in states with a direct disposition license because this is a deregula-
tory measure that allows cremators to transport bodies without having to be licensed
funeral directors.) Costs even tend to climb as more years of training are required.
For most regulations, the increase in revenue is much larger for funeral homes and
services than for cemeteries and crematories. Indeed, for some regulations, such as
Casket Restriction, Embalmer, Embalming Room, and Crematories Must be in Ceme-
teries, the revenue difference for cemeteries and crematories is negligible or even
negative.

Figure 1 charts the cost differences for receipts per death in the death care industry.
Receipts per death are more than $2000 lower in states that offer a direct disposition
license. The next largest difference is for the cemetery goods restriction; in 2007,
average death care costs are $1782 higher in states that have this restriction. The
difference in costs for states requiring the least training (0 years) and the most training
(5 years) is even larger—$3058 in 2007. Based on these figures, several state death
care regulations may contribute substantially toward higher costs.

6 The highest pairwise correlation coefficient between the regulatory variables is 0.54, between Embalmer
and Training; a popular rule of thumb suggests that multicollinearity may be significant if a correlation
coefficient exceeds 0.8 or 0.9 (Farrar and Glauber 1967). The mean variance inflation factor for the regulatory
variables is 1.39, and the VIFs for individual regulatory variables are all below 2. There is little agreement
on what level counts as high (Belsley et al. 1980, p. 93), but the author has never seen a VIF below 2
identified as “high.” The condition index for the regulatory variables is 8.27. Belsley et. al. (1980, p. 153)
suggest that a condition number exceeding 15 or 30 could indicate significant multicollinearity.

7 The regressions do not control for possible endogeneity of funeral regulations. Because this study uses
2 years of state-level data, it is not feasible to control for endogeneity using state-specific fixed effects.
Harrington and Krynski (2002) found that restrictive funeral regulation is correlated with lower cremation
rates regardless of whether they controlled for endogeneity.

@ Springer



J. Ellig

108

498 LSS 8L9$ £res L¥9$ 168$ oualofId
¥601$ RIS 9029$ €101$ T6LY$ £08S$ SAEIS BYIO
(z1) parqryoxd suoneurquiod
Sigay $89¢$ 7889% 9ST1$ 8¢y S$ 7699$ K1o10u100-A1ENIION
01§ L9S$ LS9$ 6L$ SeLs €18$ oualofId
9S01$ Ly8Y$ 206S$ 9101$ €Thr$ §24S) SABIS IBYIO
0911$ 1484 6559% S601$ 8S1SS ¥$79$ () woox Surupequrg
1$— 6CLS 60L$ 7$ 156$ SS6$ OURHIA
0€I1$ £€81$ £965$ 0L0T$ 98¢H$ 9StS$ $a1eIs Iay10
6C11$ 7955$ TL99$ vLOTS LEESS 11+9$ (67) 1owequig
€599 8ELS corig 8% LS6$ 8LIS AURRHI
1601$ ¥0CS$ £879% 1% 168°t$ C16s$ SIS YO
(¢) uonornsax
YrLIS w6s$ 989L$ 9Y81$ 878S$ Y69LS$ $poo3 K1jew)
66$ 61¢C$ 1€€$ 91$ co¢s 1TC$ AURIRHIA
0TI1$ 97es$ £€€9% 1L01$ 8T81$ 666S$ SIS YO
(©
61C1$ 84748 $999% L80OT$ €€1S$ 0229% UONILISAI IR SBY
SOLIOTRWAID SOOIAIAS SOLIOJBUIAID SOOIAIAS
pue SaLROW) pue sowoy [eroung QIed 1B pue Sa119)10W) pue sowoy [eroung dred yreag
00¢ 00T 00T L00T L00T L00T

(L00T$) seIs pAIe[NSaI-uou “SA PAJe[NSal Ul $)S0O AILD JBdp 9FIOAY T IqEL,

pringer

as



109

State funeral regulations: inside the black box

Ansnpur a1ed yieap 12y 10y sydresar 110dox 10U SP0P SNSULY) JTWOUOIH A} 9SNLIAq /()T UT PIPN[OXD oI JUTOAA, PUL SESURIY 210N
LOOT Ut G€ “TOOT UL SBIS 9€ 4

sIeak
CLSTS [SYARY 9¢8¢$ PLITS £881$ 860¢$ G—0 dUIHIQ
98¢c$ LLLSS £908$ €01T$ 915S$ 619L% S
€01$ 886¢S$ 6199% Sv6$ 6CS$ 8€79% 14
66C1$ 69¢S$ 6€99¢ 8€TIS LTISS 96¢9% €
9111$ QY 1SLS$ 6L6% Y0Er$ £87S$ [
(445 S067$ LTTSS ¥6C$ YTSr$ 818%$ 1
YILS CISHS LTTSS 676% £€9¢$ 196$ 0
Sururen Jo s1eax
LT$— 1€0T$— 9r0T$— L61$— 00CT$— 96£T$— oURIHI
I€ITS L9€S$ 98%9$ 801$ ¥80S$ 8919% S93eIs IO
(¢) asua21]
YOT1T$ 9€€€S orrr$ L88$ ¥88C$ TLLES uonisodsIp 12211(]
wes— 919% 8$— ori$— €Iv$ €LTS oI
evI1$ €7TS$ 99¢9$ 8LOTS c6v$ 0109% S93eIs IoUI0
(7) saLv10Wa0
108$ 6£85$ 86€9¢ 8€6$ Sress £879% Ul saLIojeuraI’)
SOLIOJRWIAID SOOTAIAS SOLIOJEUIAID SOOIAIIS
pue SOLIOJOUI)) puE SQUWIOY [eIoUN] QIBd YJBa(q pUE SOLIDJOWR)) pUB SQWOY [BIdUN] QIBd YIeaq
00T 00T 200t L00T L00T L00T

panunuod g dqel,

pringer

As



110 J. Ellig

$3,500
$3,000
$2,500
$2,000
$1,500
$1,000
$500 -
$0 -

W 2002

W 2007

(&3 C Q/& (/Oé\

Fig. 1 Differences in receipts per death, regulated vs. non-regulated states

4 Econometric analysis

Of course, many factors affect death care costs. Even if regulation has an effect, it
is just one factor, and so the differences in Table 2 may over- or under-state regula-
tion’s effects. The econometric analysis below controls for a variety of regulatory and
demographic factors that might explain death care costs.

4.1 Econometric approach

A small economics literature on the death care industry has identified numerous fac-
tors that affect death care costs, such as population age, mobility of the population,
income, education, race, religion, state regulations, and the percentage of deaths that
are cremated (Daniel 1989; Fan and Zick 2004; Harrington 2007; Sutter 2007; Cheva-
lier and Scott Morton 2008). The econometric approach taken in most of the literature
is to regress death care costs on the cremation percentage, various socioeconomic
and religious control variables, and dummy variables indicating the presence of state
policies of interest.

A problem with this approach, however, is that the cremation percentage is also
significantly affected by many of the same policies and control variables (Harrington
2007; Harrington and Krynski 2002). This correlation may mask the effects of some
variables or make some variables appear to have a statistically significant effect even
if they do not. For example, in his study of restrictions on casket sales by non-funeral
directors, Sutter (2007, pp. 229-230) found that inclusion of the cremation percentage
in his regressions often reduced and sometimes reversed the effect of casket sales
regulations on death care costs.

To avoid this problem, this study estimates receipts per death as a function of
regulatory and demographic factors. To check for possible demand inducement effects,
a separate regression estimates the state’s cremation percentage as a function of the
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same regulatory and demographic variables. A regulation’s negative correlation with
the cremation percentage may provide some idea of the size of the demand inducement
effect. But it will not capture all demand inducement, since demand inducement can
also take the form of a more elaborate traditional funeral rather than substitution of a
traditional funeral for cremation.

Demographic variables control for factors commonly controlled for in other pub-
lished studies of cremation or death care costs:

Percent of the population 65 years or older

Real median household income

Real median home price®

Percent of the population living in Primary Metropolitan Statistical Areas
Percent of the population with a college degree

Racial variables: percent African—American, Asian, and Hispanic

Percent of the population born in the state’

Religious affiliation: the number of people out of 1000 who are members of main-
line Protestant, evangelical Protestant, Catholic, or Jewish congregations!?
Regional fixed effects variables (Northeast, Midwest, and South; the omitted cat-
egory is West).

Finally, since the regressions pool the 2002 and 2007 data, they include a year
2002 dummy to control for shifts in the cremation percentages or death care costs
that occurred between years. The 2002 death care cost figures are converted to 2007
dollars for the regressions.

Descriptive statistics and data sources are listed in the Appendix. Regressions are
ordinary least squares with Huber-White robust standard errors.

4.2 Regression results

Table 3 shows the principal regression results. Five different dependent variables are
used: (1) receipts per death for the death care industry, (2) receipts per death for
funeral homes and services, (3) receipts per death for cemeteries and crematories, (4)
the percentage of industry revenues received by funeral homes and services, and (5)
the percent of deaths cremated.

8 This is likely the best variable available on the state level that proxies for variations in the cost of living.
The US Bureau of Labor Statistics calculates the Consumer Price Index for selected urban areas and for
four regions of the country, but not for states. Neither statistic accurately reflects differences in the cost
of living across different states, and BLS explicitly warns that the indices for different metropolitan areas
should not be used to compare the cost of living across locations. See http://www.bls.gov/cpi/cpifaq.htm#
Question_19.

9 Industry sources indicate that population mobility is a major factor affecting the cremation decision
(CANA 2012), and the percentage of the population born in the state helps measure mobility.

10 pyblished research indicates that religious affiliation has a much more significant effect on the cremation
percentage than on funeral expenditures (Harrington 2007, p. 205), although industry sources suggest that

religion is a much less important factor than it used to be because most major religions now accept cremation
(CANA 2012).
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4.2.1 Consumer costs

The econometric results suggest that multiple state regulations affect consumer death
care costs, even after controlling for numerous demographic factors and other regula-
tions. The first three equations show that Cemetery Goods Restriction and Embalmer
are associated with higher receipts per death for the death care industry and for funeral
homes and services, but not for cemeteries and crematories. Equation 5 implies that
some of this cost increase could stem from demand inducement. Both regulations are
associated with a significant reduction in the cremation percentage.

Direct disposition licenses and the requirement that crematories must be located in
cemeteries are associated with lower receipts per death for the death care industry and
funeral homes and services. As Eq. 5 shows, these two policies are associated with
significant increases in the cremation percentage.

The increase in cremations associated with direct disposition licenses likely indi-
cates demand inducement in states where direct disposition licenses are not available.
Where customers do not have to utilize a funeral director to transport the body, funeral
directors have fewer opportunities to talk customers into purchasing more expensive
funerals instead of cremations. This can be expected to result in substantially higher
cremation percentages, and lower average death care costs, in states with direct dispo-
sition licenses. An alternative explanation would be that cremations simply cost less in
states with direct disposition licenses because crematories or third parties charge less
to transport the body than funeral directors charge. But the regression coefficients in
Egs. 1 and 2 indicate that the cost difference exceeds $1000, whereas funeral directors
charged an average of $420 to transport a body in 2005 (Harrington 2007, p. 2). The
size of the cost difference is too large to be fully accounted for by lower transportation
charges in states with direct disposition licenses.

The requirement that crematories must be in cemeteries appears to lower death care
costs by encouraging cremation. This is consistent with cremation advocates’ belief
that locating crematories in cemeteries would make cremation more acceptable to the
public (Harrington and Krynski 2002, p. 12). The states requiring crematories to be
in cemeteries do not offer direct disposition licenses, so funeral directors still have an
opportunity to sell traditional funerals to every customer in those states. This regulation
might also lower costs by preventing funeral directors from steering customers to their
own, higher-priced crematories.

Embalming Room and Years of Training do not appear to be correlated with industry
receipts per death. This is consistent with Harrington and Krynski’s (2002) observation
that these regulations are closely related to and often correlated with Embalmer. Prohi-
bition of mortuary-cemetery combinations is not correlated with industry receipts per
death. Harrington and Treber (2012) present evidence that mortuary-cemetery com-
binations have lower costs but may also lead customers to purchase more services, so
their effect on overall death care costs would be ambiguous. Casket restrictions are not
correlated with any of the dependent variables—another result consistent with prior
literature (Chevalier and Scott Morton 2008; Sutter 2007).
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4.2.2 Intra-industry effects

Three regulations appear to help funeral homes primarily: the cemetery goods restric-
tion, the embalmer requirement, and the absence of direct disposition licenses. These
have a statistically significant correlation with receipts per death for funeral homes
and services (Eq. 2), but not with receipts per death for cemeteries and crematories
(Eq. 3). Perhaps not surprisingly, the first two regulations also increase the share of
industry revenues received by funeral homes and services, although the coefficients
in Eq. 4 are only marginally significant.

The requirement that crematories must be in cemeteries appears to reduce average
receipts for both major segments of the death care industry. This probably occurs
because it is associated with an increase in cremations, so funeral directors sell fewer
traditional services and cemeteries sell fewer burial plots. Since the cemeteries are
selling the cremations, this regulation may increase their profits even if it reduces their
revenues from the sale of burial plots.

Two regulations are correlated with receipts only for cemeteries and crematories.
Embalming Room is positive and significant in Eq. 3, perhaps because embalming
services can be (but no not have to be) a complement to burial plots. It may not be
correlated with funeral homes’ average receipts because Embalmer already captures
the effect of “ready-to-embalm” regulations.'! Embalming Room is also the most
prevalent regulation, present in 36 states. The prohibition of mortuary-cemetery com-
binations is associated with reduced revenues per death for cemeteries and crematories
without affecting revenues for funeral homes and services. Perhaps this is an artifact of
the data. If some revenues from mortuaries that are combined with cemeteries in states
where these combinations are legal are reported as cemetery revenues, then cemetery
revenues would appear to be lower in states where such combinations are not legal.
Alternatively, Eq. 5 suggests that prohibitions of mortuary-cemetery combinations
encourage cremations, which may lower cemeteries’ average revenues per death. The
increase in cremations may be an inefficient response to the regulation, if consumers
substitute cremation for traditional burials because the regulation creates barriers to
entry or increases costs.

Two regulations appear to have little or no correlation with death care costs for any
segment of the death care industry. Casket Restriction is never statistically significant.
Years of Training has no significant correlation with any measure of industry revenues
and is associated with a very small increase in the cremation percentage.

4.3 Quantification of regulatory costs

The coefficients in Table 3 can be used to estimate the potential effects of the regulatory
variables on death care costs. There are three different ways of calculating consumer
costs from the regression equations. The first, and most direct, is to multiply the

11 Adding a variable that indicates whether a state had both of these regulations, following Harrington and
Krynski (2002), did not change these results.
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coefficients in Eq. 1 by the number of deaths in each state that has each regulation,
then sum:

n
Consumer savings; = Z (Bli * Deatth) , ey
=1

where i indicates the regulation, 8; is the ith regulation’s coefficient in Eq. 1, and j
indicates each state that has the regulation.

The second, a useful cross-check, is to calculate the net effect on average receipts
per death using coefficients for the two segments of the industry in Eqgs. 2 and 3,
multiply this amount by the number of deaths in each state that has the regulation,
then sum:

n
Consumer savings; = z ((Bzi + 631)*Deathsj-) , 2)
j=1

where i indicates the regulation, fy; is the ith regulation’s coefficient in Eq. 2, B3;
is the ith’s regulation’s coefficient in Eq. 3, and j indicates each state that has the
regulation.

The third is to estimate the change in consumer costs implied by the change in the
cremation rate indicated by the coefficients in Eq. 5. A cremation normally allows the
consumer to avoid the costs of a casket, burial vault, embalming, and grooming the
body, which totaled $3771 in 2005 (Harrington 2007, p. 202). To estimate the cost
savings in this way, multiply the change in cremation percentage from the coefficients
in Eq. 5 by the number of deaths in each state with the regulation, multiply this figure
by $3771, then sum:

n
Consumer savings; = Z B3 Deathsj)*3771, 3)
=1

where i indicates the regulation, 85i is the ith regulation’s coefficient in Eq. 5, and j
indicates each state that has the regulation.

This third method yields some insight into the potential size of demand inducement
effects. If aregulation is negatively correlated with the cremation percentage, then that
may signify that the regulation encourages funeral directors from to induce demand
for traditional funerals, and vice versa.

Table 4 shows these calculations for the four regulations that are correlated with
receipts per death for the death care industry. The most expensive regulation is the
requirement that funeral directors must be embalmers. This regulation is associated
with a $342-390 increase in receipts per death for the death care industry. Because
the regulation is so prevalent, its total cost is large: approximately $400-404 million
per year. Given the significant cost of this regulation, it’s not surprising that it has
attracted a great deal of attention from prior researchers (Harrington 2007; Harrington
and Krynski 2002). Based on its correlation with cremation rates in equation 5, at least
half of the cost of this regulation ($216 million) appears to be attributable to demand
inducement.
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Table 4 Estimated effects of funeral regulations, 2007

Cemetery goods Embalmer Crematories Direct disposition
prohibition must be in license
cemeteries
Method 1
Coefficient from $1268 $342 —$1405 —$1251
Eq. 1
* Deaths in 220,360 1,170,585 65,410 214,980
affected states
= Total cost $279,416,480 $400,340,070 —$91,901,050 —$268,939,980
Method 2
Coefficient from $1547 $390 —$819 —$1045
Eq. 2
+ Coefficient from —$388 —$45 —$423 —$201
Eq.3
= Sum of $1159 $345 —$1242 —$1246
coefficients
* Deaths in 220,360 1,170,585 65,410 214,980
affected states
= Total cost $255,397,240 $403,851,825 —$81,239,220 —$267,865,080
Method 3
Coefficient from —24.1 —4.9 14.1 8.5
Eq. 5 (%)
* Deaths in 220,360 1,170,585 65,410 214,980
affected states
= Change in (53,107) (57,359) 9223 18,273
cremations
* Costs avoided $3771 $3771 $3771 $3771
due to cremation
= Total cost $200,265,592 $216,299,526 —$34,779,217 —$68,908,614

The direct disposition license is associated with an approximate $1250 reduction
in average receipts per death in the three states that offer this license. Based on these
figures, direct disposition licenses save consumers about $268 million annually. At
least $69 million appears to stem from demand inducement. Alternatively, the coeffi-
cient implies that adoption of direct disposition licenses in the 48 jurisdictions that do
not have them could save consumers approximately $2.8 billion annually.'? Thus, one
might view the absence of direct disposition licenses as the most expensive funeral
regulation.

The ban on cemetery sales of funeral merchandise is associated with a $1159-1268
increase in average receipts per death in the three states that have this regulation.

12 $1250 x4 2,208,732 deaths in 2007 (in the District of Columbia and 47 states that do not offer direct
disposition licenses) = $2,760,915,000.
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The cost totaled $255-279 million in 2007. A noticeable portion of this cost—$201
million—appears to stem from demand inducement.

The requirement that cemeteries must be in crematories is associated with an $81-
91 million reduction in consumer costs. As with the other regulations, a substantial
percentage of the savings is attributable to the associated increase in cremations.
However, this cremation effect accounts for less than half of the cost difference.

There is likely more uncertainty surrounding these figures than the precise calcu-
lations in Table 4 indicate. For some closely-related regulations, it is still possible
that a single variable might capture most of the effect in the regression equations,
thus leading some regulations to appear insignificant even if they contribute to higher
costs. Coefficients for some regulations might also be biased upward if these regula-
tions are correlated with other unobserved anti-competitive regulations not included
in the study. This study includes all major funeral industry regulations that have been
included in prior published empirical studies, but it does not include some less-studied
regulations such as requirements that only funeral directors can own funeral homes
or that each funeral home must be supervised by a licensed funeral director. Thus,
the estimated coefficients could include the effects of these unobserved regulations.
Nevertheless, the basic result is clear: many funeral regulations have substantial costs.

4.4 Interstate effects

Prior published research considers only the effects of state funeral restrictions on
the families of in-state decedents. A state’s ban might affect cremation percentages or
funeral costs in neighboring states because metropolitan areas, and hence local funeral
markets, can span state lines. Table 5 shows regression results when dummy variables
are included to account for potential interstate effects of the regulatory variables.

For each regulatory variable, a state is coded as a neighbor state if it borders a state
that has the regulation but does not itself have the regulation. This approach ensures
that effects of a state’s own regulations are not erroneously attributed to a neighbor
state’s regulations. There is no neighbor coefficient for Embalming Room because this
regulation is so prevalent that every state either has this regulation or borders a state
with this regulation.

Intrastate results for the regulatory variables in Table 5 are very consistent with
those in Table 3. No coefficient on a regulatory variable changes signs (except for
Casket Restriction, which is never statistically significant). Regulatory variables that
are statistically significant in Table 3 usually become even more significant in Table 5.
Coefficients are generally the same order of magnitude, except that the coefficients
on Embalmer are about twice as large in Table 5, and the coefficients on Crematories
Must be in Cemeteries are larger by several hundred dollars in Egs. (1-3) in Table 5.

The Neighbor States dummy variables suggest that several regulations may have
interstate spillover effects. These include Cemetery Goods Prohibition, Embalmer,
Cemeteries Must be in Crematories, andDirect Disposition. For two regulations, Ceme-
tery Goods Prohibition and Direct Disposition, the coefficient for the interstate variable
is noticeably lower than the coefficient for the intrastate variable—an intuitively sensi-
ble result. For Embalmer, however, the intrastate and interstate coefficients on receipts
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per death in Eq. (1) are virtually the same. The results for Crematories Must be in
Cemeteries are even more unusual; the coefficients suggest an interstate effect that is
larger than the intrastate effect.

The presence of these odd results suggests that Table 5 should be interpreted with
caution. The regressions have 31 explanatory variables and only 100 observations,
so these results are at best suggestive of interstate effects. A larger data set is likely
required to produce more definitive findings.

5 Conclusion

This study accounts for multiple major categories of regulations and demand induce-
ment as well as direct price effects. Consistent with prior literature, this analysis finds
that regulations pertaining to embalming are often associated with higher death care
costs and lower cremation percentages, requiring crematories to be in cemeteries has
a positive correlation with the cremation percentage, and state restrictions on casket
sales are not correlated with death care costs.

However, this study also presents new results. It suggests that two regulatory
reforms—agranting direct disposition licenses and allowing cemeteries to sell funeral
merchandise—could each reduce death care costs by about $1200. Direct disposition
licenses are associated with a $268 million annual reduction in death care costs in the
three states that offer them. Adoption of direct disposition licenses in the 48 jurisdic-
tions that do not offer them could save consumers almost $2.8 billion. The ban on
cemetery merchandise sales is associated with a $255-279 million annual increase
in death care costs. Thus, the total cost of state death care regulations may be much
higher than previously thought.

The main beneficiary of funeral regulations is the funeral homes and services
segment of the industry. For the two regulations associated with higher death care
costs—Embalmer and Cemetery Goods Restriction—the coefficients on receipts per
death for funeral homes and services are much larger and more significant than the
coefficients for cemeteries and crematories. These two regulations also are associated
with a higher share of industry revenues going to funeral homes and services. Direct
disposition licenses likewise have a much larger negative correlation with funeral
homes’ revenues than with cemeteries’ and crematories’ revenues. Finally, the sole
regulation associated with lower death care costs—the requirement that crematories
must be in cemeteries—has a much larger negative correlation with revenues for
funeral homes than cemeteries and crematories. Given these realities, it is no surprise
that the funeral homes vigorously defend most restrictive funeral industry regulations
(see, e.g., Harrington and Treber 2012, p. 47).
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Appendix: Descriptive statistics and data sources

Descriptive statistics

N =100

Variable Mean Std. Dev. Min Max
Receipts per death ($2007)

Real receipts per death, death care $6197 $1460 $2884 $8461
Real receipts per death, fun homes/svcs. $5101 $1263 $2335 $7390
Real receipts per death, cem./crem. $1101 $608 $101 $2928
Cremation percent 32.81 16.63 4.44 66.72
Regulatory variables

Casket restriction 0.100 0.302 0 1
Cemetery goods restriction 0.060 0.239 0 1
Embalmer 0.580 0.496 0 1
Embalming room required 0.710 0.456 0 1
Mortuary-cemetery combinations prohibited 0.240 0.429 0 1
Crematories must be in cemeteries 0.040 0.197 0 1
Years of training 3.000 1.231 0 6
Direct disposition license 0.060 0.239 0 1
Demographic variables

Percent over 65 12.63 1.79 5.7 17.6
Real median household income $49,706 $7.428 $33,831 $67,576
Real median home price $173,963 $91,293 $78,357 $555,400
Percent in PMSA 2000 69.02 20.54 27.7 100
Percent college 26.86 5.30 15.9 47.5
Percent African—American 11.10 11.65 0.3 60
Percent Asian 3.37 6.47 0.5 50
Percent Hispanic 8.79 9.52 0.7 444
Year 2002 0.51 0.50 0 1
Northeast 0.18 0.39 0 1
Midwest 0.24 0.43 0 1
South 0.33 0.47 0 1
Percent born in state 58.68 12.99 213 79.5
Religion (adherents per 1000, year 2000)

Mainline protestant 111 68 14 346
Evangelical protestant 142 111 16 431
Catholic 200 123 32 517
Jewish 14 17 0 87
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Data sources

Revenues for the Death Care industry and its two major components (Funeral Homes
and Services, Cemeteries and Crematories), Economic Census 2002 and 2007: Down-
loaded using American Factfinder interface at www.census.gov.

Deaths: Centers for Disease Control and Prevention, “Deaths: Final Data for 2007,”
National Vital Statistics Reports 58:19 (May 20, 2010), p. 101; “Deaths: Final Data
for 2002,” National Vital Statistics Reports 53:5 (Oct. 12, 20004), p. 89.

Cremation Percentage: “CANA Cremation Statistics,” The Director (Nov. 2009),
pp. 51-54.

Casket Restrictions Enforced: Daniel Sutter, “Casket Sales Restrictions and the
Funeral Market,” Journal of Law, Economics, & Policy 3:2 (Spring 2007), 219-240.

Cemetery Goods Prohibition, Embalmer, Embalming Room, Mortuary-Cemetery
Combo Prohibited, Crematories Must be in Cemeteries, Years of Training, Direct
Disposition License: Furnished by Blank Rome LLP. A researcher looked up each
state’s funeral industry laws and regulatory code, then coded each state accordingly.

Years of Training includes formal education and apprenticeships. Where an apprentice-
ship was required, but the law was not clear whether it could be done simultaneously
with schooling, it was assumed the apprenticeship could be served during schooling
if that reconciled with the training years on the 1995 table in Harrington and Krynski
(2002, pp. 204-05) and there had been no change in the requirements since 1995.
Where mortuary schooling was required, but the number of credits were not specified,
nor was an associate or bachelor decree required, it was assumed 1 year of schooling
was required if that reconciled with the 1995 table in Harrington and Krynski (2002,
2004-2005) and there had been no change in the requirements since 1995.

Median Household Income:
http://www.census.gov/hhes/www/income/data/historical/household/h08.html.

Real Median Home Price, Percent of Pop. in PMSA, Percent over 65, Percent Born
in State, Percent African—American, Percent Asian, Percent Hispanic, Percent Native
or Islander: Downloaded using American Factfinder interface at www.census.gov.
Figures for 2007 are from the American Community Survey. Figures for 2000 are
from the U.S. Census.

Percent with College Degree: 2007: Sarah R. Crissey, “Educational Attainment
in the United States: 2007,” Current Population Reports (Jan. 2009), p. 8, http://
www.census.gov/prod/2009pubs/p20-560.pdf; 2002—“Educational Attainment in
the United States: 2002—Detailed Tables,” Table 13, http://www.census.gov/hhes/
socdemo/education/data/cps/2002/tables.html.

Religion (adherents per 1000): Association of Statisticians of American Religious
Bodies, “Religious Congregations and Membership Study, 2000 (State File),” http://
www.thearda.com/Archive/Files/Descriptions/RCMSST.asp.
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