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Abstract

Political scientists and legal scholars debate the value of judicial elections, includ-
ing the degree to which elections effectively hold incumbent judges accountable.
In this paper, we provide a causally identified estimate of the incumbency advan-
tage in judicial elections. We assemble an original dataset of over 5300 partisan,
single-member trial court elections from six U.S. states. Employing a regression
discontinuity design, we demonstrate that incumbents enjoy electoral advantages of
more than twenty percentage points due solely to being an incumbent. In contrast to
research from other electoral settings, we find that these advantages are due largely
to a scare-off effect, where even a narrow victory dramatically decreases the prob-
ability that an incumbent party will be challenged in the next election. Our find-
ings highlight the sizable electoral returns to holding judicial office, reveal how the
nature of the incumbency advantage varies across electoral settings, and provide
compelling evidence of the challenges to holding trial court judges accountable
through elections.

Keywords Judicial elections - Incumbency advantage - State trial courts

One of the most unique features of American democracy is the popular election
of judges. More than forty states use popular elections to choose at least some of
their judges, affording their citizens an opportunity to hold judges accountable that
is absent in nearly every other democracy. It remains an open question, however,
whether these elections actually function in a way that enhances accountability over
other methods of judicial selection. Judicial elections are plagued by low levels
of competition (Baum 1983; Nelson 2010) and voter engagement and knowledge
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(Dubois 1980); however, evidence suggests that certain institutional arrangements,
campaign spending, and advertisements can mitigate these problems (Bonneau and
Hall 2003, 2009; Hall and Bonneau 2008; Klein and Baum 2001).

An important prerequisite to holding incumbent officeholders accountable is
capacity to vote them out of office. It is for this reason that the concept of an incum-
bency advantage—a built-in advantage afforded to incumbent officeholders that is
due only to being an incumbent—has received considerable attention in studies of
electoral politics (e.g., Erikson 1971; Gelman and King 1990; Lee 2008). In this
paper, we provide, to our knowledge, the first estimate of the built-in incumbency
advantage in judicial elections. In so doing, we provide two major contributions to
the study of judicial elections. First, by uncovering the causal effect of incumbency
on future electoral fortunes, we disentangle and directly quantify the normatively
troubling aspect of incumbency—the degree to which judicial incumbents benefit
solely from holding office—from the desirable components of incumbency, such as
incumbent quality. Our findings illustrate the inherent challenge to accountability in
judicial elections and build upon existing studies of judicial elections that explore
the nature of incumbency in judicial elections but, because of their research designs,
cannot adjudicate between these two components of incumbency (e.g., Baum 2003;
Bonneau and Hall 2003; Bonneau 2005; Bonneau and Cann 2011; Hall and Bon-
neau 2005; Streb and Frederick 2009).

Second, our study reveals the presence of a significant scare-off effect in judicial
elections. In the judicial elections of our study—in contrast to legislative, guberna-
torial, and other electoral contexts (Hall et al. 2015)—the incumbency advantage is
driven primarily by a dramatic decrease in the probability that an incumbent faces
a contested election in the future. We thus reveal novel information about the func-
tion and structure of electoral institutions and speak to the unique aspects of judi-
cial elections that distinguish the judiciary from other elected offices in American
politics.

To estimate the incumbency advantage, we use a regression discontinuity design
that allows us to credibly estimate the causal effect of incumbency on subsequent
electoral fortunes. By comparing situations where a party barely wins or loses,
resulting in as-if-random assignment to either incumbent or non-incumbent status,
we are able to provide careful and credible estimates of the incumbency advantage.
This approach allows us to ensure that the candidates are ex ante comparable on
characteristics such as quality, and therefore isolates the built-in advantage afforded
to incumbent judges by dint of holding office and the experience and name recog-
nition that comes with it. Importantly, these close elections are those in which an
incumbency advantage is of the most practical importance, as even a narrow victory
could significantly affect a candidate’s future electoral fortunes. A series of validity
checks indicate that our study likely satisfies the assumptions required for the use of
the regression discontinuity design (de la Cuesta and Imai 2016).

We compile an original dataset of over 5300 trial court elections from states that
use partisan elections to elect and re-elect these judges. Focusing on these elections
provides at least four distinct benefits. First, focusing on partisan elections provides
a tough test of the incumbency advantage in comparison to nonpartisan and reten-
tion elections, as partisan elections have been shown to spur voter engagement and
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contestation (e.g., Bonneau and Hall 2009; Hall and Bonneau 2008). Second, we
provide much-needed insight into levels of accountability at the foundational level
of the judicial hierarchy. Trial courts are the workhorse of the American judicial
system—where the overwhelming majority of cases are heard, where the bulk of
sentences and rulings are handed down, and where most citizens’ engagement with
the judiciary takes place.' Despite the central role of trial courts in the American
legal system, almost all studies of judicial elections, including studies that explore
incumbent retention rates and vote shares (c.f. Nelson 2010), focus on state appel-
late and high courts. Third, our sample of six states allows us to be confident that
our findings are not driven by a single state’s political or electoral climate. Finally,
focusing on partisan elections allows us to apply the regression discontinuity design
used in other electoral contexts to obtain credible causal estimates of the incum-
bency advantage in judicial elections.

Our analysis reveals a substantively significant incumbency advantage for trial
court judges of more than twenty percentage points. Our findings are robust to a
series of alternative model specifications and estimation strategies. The large incum-
bency advantage we identify serves as compelling evidence that elections for state
trial courts have systematic limitations in their capacity to hold incumbent judges
accountable. We then investigate the extent to which this incumbency advantage is
driven by a scare-off effect—the deterrence of a challenger candidate entering to
run against the incumbent. We find that an overwhelming share of the incumbency
advantage we uncover is due to scare off; a narrow win results in over a 20-percent-
age point decrease in the likelihood that the winning party’s candidate receives a
challenger in the next election. While Eggers (2017) shows that some of the incum-
bency advantage uncovered in regression discontinuity designs may be due to nor-
matively desirable quality-based explanations, the large scare-off effect that we
identify is suggestive of systematic limitations to accountability in judicial elections
absent from other electoral settings in American politics. While we focus on only
one (low) level of the judicial hierarchy, our results provide both new information
about accountability at the level of the judiciary that citizens most directly engage
with and also contribute to a more complete understanding of the dynamics of the
incumbency advantage across electoral contexts.

Electoral Competition and the Incumbency Advantage

Electoral competition lies at the heart of the democratic process. The ability of the
electorate to hold elected officials accountable for their behavior is limited without a
choice between alternatives and the possibility of voting an incumbent out of office.
Although scholars debate the degree to which competitiveness leads to a Downsian
convergence of candidate positions to the median voter, contested elections appear to
be associated with greater responsiveness to constituent preferences (Powell 2000).

! The National Center for State Courts reports that over 99.5% of case filings in the American states in
2016 were at the trial court level: https://perma.cc/VY8L-PX33.
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These normative implications have led to the development of a literature that
examines competition across electoral contexts. One key concept in this literature
is that of the incumbency advantage: the benefit that accrues to incumbents simply
by holding office. Focusing primarily on legislative contexts, most prominently the
U.S. House, scholars have sought to measure and quantify the incumbency advan-
tage (e.g., Gelman and King 1990), track its size across time (e.g., Jacobson 2015)
and explain its sources (Cox and Katz 1996; Levitt and Wolfram 1997) and conse-
quences (King and Gelman 1991; Erikson 2017). Subsequent scholarship has identi-
fied the existence of an incumbency advantage across a variety of elected offices in
the United States, including state legislative (Hall et al. 2015), gubernatorial and
other statewide (Ansolabehere et al. 2002), mayoral (de Benedictis-Kessner 2017),
and city council offices (Trounstine 2011). The presence of a built-in electoral
advantage endowed to officeholders has clear implications for democratic account-
ability and representation. The incumbency advantage is normatively troubling inso-
far as it reduces the need for incumbents to be accountable to constituents (King
and Gelman 1991), contributes to the weakening of the candidate pool (Cox and
Katz 1996), and leads to pathological behavior—such as designing institutions that
perpetuate incumbent success at the expense of good governance—by those holding
elected office (Fiorina 1989). Recent work, however, has highlighted the possibil-
ity that the existence of an incumbency advantage merely reflects an election pro-
cess that accurately selects higher-quality candidates (Ashworth et al. 2008; Eggers
2017).

Students of American judicial elections have long concerned themselves with
questions of accountability. An ongoing debate considers the degree to which vot-
ers are engaged in judicial elections, with critics pointing to generally low levels
of voter engagement in and knowledge of judicial candidates as evidence that judi-
cial elections cannot generate accountability and as reasons to reform or altogether
abolish judicial elections (Dubois 1980; Geyh 2003). Others have pointed to certain
electoral institutions, such as partisan elections and the role of campaign spending
and advertisements, in boosting voter participation in elections (Bonneau and Hall
2009; Hall and Bonneau 2008; Klein and Baum 2001). Another important line of
inquiry regards competition in judicial elections, with more pessimistic views sug-
gesting that low levels of competition inhibit the accountability mechanism (Nelson
2010) and rosier views highlighting the role of institutions and campaign spending
in leveling the playing field for candidates who challenge incumbent judges (Bon-
neau and Hall 2003, 2009; Bonneau and Cann 2011).

As part of this inquiry, a set of important scholarship has explored a series of
questions related to incumbency in judicial elections. These studies have focused
primarily on two outcomes: incumbent judges’ electoral success, as measured by
reelection rates or vote shares, and the rate at which incumbent judges are chal-
lenged. In explorations of incumbent electoral success in state appellate and high
court elections, scholars have highlighted challenger quality, partisan electoral sys-
tems, and challenger campaign spending as important constraints on an incumbent’s
electoral success (Baum 2003; Bonneau 2005; Bonneau and Cann 2011; Streb and
Frederick 2009). Studies of challenger entry show that challenges to incumbents
arise more often when incumbents won a smaller proportion of the vote in previous

@ Springer



Political Behavior (2023) 45:1333-1354 1337

elections, were appointees seeking election for the first time, and in partisan and
district (rather than statewide) elections (Bonneau and Hall 2003; Hall and Bonneau
2005; Streb and Frederick 2009). Taken together, these studies reveal the institu-
tional and candidate-specific conditions under which voters are more or less likely to
be able to and actually choose to hold judges accountable and suggest there is reason
to expect a sizable built-in incumbency advantage in judicial elections.

Importantly, however, these measures are conceptually and methodologically dis-
tinct from a measure of the incumbency advantage in ways that shape the substantive
and normative insight that studies using these measures can provide. Measures such
as a high incumbent vote share or reelection rate can be normatively desirable—
they can mean, for example, that well-qualified office holders remain in office. These
measures could also reflect more normatively troubling conclusion—that incum-
bents are advantaged solely due to incumbency. Similarly, if an incumbent does
not face a challenger, this might be due to the fact that a high-quality incumbent
deters challengers, or it might be that incumbency itself is a deterrent to challengers,
regardless of incumbent quality. While existing studies and measures thus provide
insight into the conditions under which incumbent judges are more and less likely to
be held accountable for their behavior in office, and are suggestive of the presence
of an incumbency advantage, they do not quantify the incumbency advantage and
therefore do not offer direct insight into the extent to which judges are advantaged
due solely to being an incumbent. In our study, we look to measure this incumbency
advantage directly and therefore clarify the challenges to holding judges accountable
for their behavior.?

A relatively recent innovation in the study of the incumbency advantage is the
use of the regression discontinuity design, in which winning candidates who fall just
above the 50% vote threshold are considered, on average, otherwise comparable to
losing candidates who fall just below the victory threshold (Lee 2008). This research
design avoids the need to specify a strong functional form or employ control vari-
ables (such as candidate quality, fundraising ability and partisan strength in the
electorate), and allows the researcher to estimate an internally valid causal estimate
of the effect of incumbency on subsequent electoral outcomes. Applications of this
method have added important insight into the source and nature of the incumbency
advantage in a series of electoral contexts in the United States, such as the U.S. Sen-
ate (Cattaneo et al. 2015), state legislative elections (Fowler and Hall 2014), and
local offices (Trounstine 2011). Despite these recent innovations, scholarship on the
incumbency advantage remains focused on legislative and executive elections.

Due to the particular nature of judicial elections, we expect the sources of the
incumbency advantage in judicial elections to be of a somewhat different form

2 As Lee (2001, pp. 4-6) describes, speaking about the U.S. House: “[TJncumbent candidates... enjoy
a high electoral success rate... The casual observer is tempted to take [this] as evidence that there is an
electoral advantage to incumbency... But winning candidates prevailed over their opposition for various
reasons. Perhaps they are more charismatic, or they had more campaign resources... Establishing whether
or not the differences in electoral outcomes between incumbents and non-incumbents represent a true
causal effect or a simple artifact of selection is important first step to assessing the empirical relevance of
theories that adopt a principal-agent approach to modeling politician-voter interactions”.
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than that uncovered in other electoral contexts. Cox and Katz (1996) show that the
incumbency advantage is composed of two general components—one direct, from
the resources afforded to incumbents that can be used in ways that help electoral
prospects (e.g., name recognition or legislative staff performing casework), and one
indirect, where potential challengers are scared off by the resources of the incum-
bent. This indirect effect is magnified for high-quality challengers, who have a
higher opportunity cost to seeking election. Studies of the incumbency advantage in
federal and state legislative settings have found little evidence of a “scare-off” effect,
showing that these indirect effects account for less than 30% of the total incumbency
advantage (Cox and Katz 1996; Hall et al. 2015).

We expect that any incumbency advantage in judicial elections that we uncover
will be driven to a greater extent by the indirect “scare-off" of challengers than in
these other electoral settings. First, we expect the opportunity costs to running for
judicial office to be particularly high, especially at the lower levels of the judicial
hierarchy. The prospective pool of judges are attorneys, a professional class with a
higher average earning potential than the potential pool of, say, state legislators.*
Another challenge for fielding challengers in judicial elections is candidate recruit-
ment and entry. While many local party chairs report playing a role in recruiting
judicial candidates (Streb 2007), the number who do so is less than that for state
legislative offices (Gibson et al. 1989). Furthermore, as incumbent judges do not
engage in some of the activities that directly help their electoral prospects, such as
constituency casework, the relative contribution of the direct effect of incumbency
to a judge’s incumbency advantage should be lower than in other electoral settings.
Finally, we note that empirical patterns uncovered in existing work—such as how
trial court elections are often plagued by limited levels of competition (Nelson
2010)—are consistent with the presence of a scare-off effect.

Data and Methods

To examine competition in judicial elections, we construct an original dataset of
election results for trial court judges that are elected in partisan elections. In our data
collection efforts, we endeavored to gather all of the publicly-available data from
these elections that we could find. Our full dataset of 5310 races come from six
states—Alabama, Indiana, Kansas, Missouri, Texas, and West Virginia—that hold
partisan elections and possibly contested partisan elections for incumbents (rather
than retention elections) to fill single judicial seats. Our sample consists of trial

3 For example, roughly 37% of state legislators have a graduate degree, including the 15% with law
degrees (Zoch 2020). Additionally, as many state legislatures only meet part time, legislators in these
states face a relatively low opportunity cost to holding office.

* Importantly, however, this disparity in opportunity costs may be reduced if the types of lawyers that
select into running for judicial office have different career goals or face lower opportunity costs than the
broader pool of attorneys. Indeed, Williams (2008) shows that women view the judiciary as providing
greater opportunities for advancement than legal practice, which may help explain why women exhibit
greater ambition for judicial as opposed to legislative office.
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courts of original jurisdiction with electorates ranging from less than 10,000 to well
over 100,000 voters. Our earliest data come from 1988, and the bulk of the data is
from 1992 to 2016. Details on our sample of data, including court-specific years
and seat counts, can be found in Table 1.° Full summary statistics for our data are in
Table B.1 in the Online Appendix.

We focus our attention on these particular elections for four reasons. First, parti-
san elections are the elections that ought to offer the greatest prospects for account-
ability and competition at this level of the judicial hierarchy. While most or all
state-level judicial elections are low-information environments, party labels carry an
important piece of information for voters to use in making a decision (Klein and
Baum 2001), thus dramatically increasing the information available for voters to use
beyond that in nonpartisan or retention elections. Unlike the latter category, partisan
elections also (potentially) pit candidates against each other, increasing the capacity
for voters to remove judges from office (Bonneau and Hall 2009). A second motiva-
tion for using these data is that little is known about the nature of accountability in
lower-level judicial elections, despite the fact that these courts hear the vast majority
of cases in the American political system. Additionally, despite being used in more
than 20% of states, little systematic descriptive information is known about the par-
tisan breakdown and competitiveness of partisan trial court races (c.f. Nelson 2010).
Our study provides both causally-identified evidence of the incumbency advantage
as well as new descriptive information to fill this informational gap. Third, the vari-
ety of states that compose our sample allow us to be confident that the results we
uncover are not driven by a particular state and are generalizable to a wide array of
judicial contests.® Finally, focusing on partisan single-member seat elections allows
us to use the regression discontinuity design to reliably recover a causally-valid esti-
mate of the (partisan) incumbency advantage.

We structure our data in a seat-by-election panel dataset, where each judicial
seat-year is an observation. This allows us to make inferences based on temporally
adjacent elections for the same judicial seat.” To illustrate the structure of our data,
consider the state of Alabama, in which Circuit Court (Alabama’s trial courts of
general jurisdiction) judges are elected in partisan contested elections. Each judi-
cial seat on the Alabama Circuit Court is up for election every 6 years, and judges
run for an individual seat. Our seat-by-election panel for the Alabama Third Judicial
Circuit, which only has one seat, thus compares election results in this seat for each
year an election was held (in our dataset, this is 2004, 2010, and 2016).

5 For many courts, especially high courts, multiple seats are elected at one time, complicating an RD
analysis of incumbency. As we focus on trial courts, we do not include data from elections in Michigan
or Ohio, nonpartisan election states that have a hybrid system for electing their high court judges that
contains aspects of partisan systems (Nelson et al. 2013).

© We formally test this claim below. One benefit of looking at multiple states is that we can generalize
across states with a variety of levels of two-party competition. As Dumas (2011) finds evidence that
judges in Alabama strategically switch parties in response to changing electoral alignments in their con-
stituencies, drawing upon a variety of states helps guard against this behavior systematically shaping our
findings.

7 We focus throughout the paper on the two-party vote share. We omit any race in which third-party,
independent, or write-in candidates received more than 15% of the vote.
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Figure 1 plots the Democratic candidate’s share of the vote for the races in our
data. In our data, the majority of the races in our sample are uncompetitive. More
than 2400 races are uncontested Republican victories and more than 1700 are uncon-
tested Democratic victories. This leaves only 1132 races, or 21% of our sample, as
contested. This figure reinforces and extends existing descriptive evidence from trial
(Nelson 2010), intermediate (Streb et al. 2007), and state high courts (Hall 2007)
about the lack of competition in judicial elections and suggest considerable limita-
tions to judicial accountability at the lowest level of the judicial hierarchy. In addi-
tion to showing that most races are not contested, it also indicates that in most races
the incumbent party retains the seat. We more formally demonstrate that incumbents
enjoy a significant advantage in these elections below.

Empirical Strategy

We use a regression discontinuity design to measure the causal effect of incum-
bency on subsequent electoral returns in partisan judicial elections. This design is
ideal for our application in a number of respects. First, it affords among the highest
levels of internal validity across commonly used research designs that measure the
incumbency advantage, helping ensure that our estimates accurately characterize the
incumbency advantage and are free of potential confounders.® Second, the design
is well-suited to the structure of our data: a relatively short panel with a high num-
ber of unique units. Other methods to estimate the incumbency advantage generally
take advantage of control variables or over-time variation in incumbency status as in
a fixed effects design; assembling covariates for geographies as unique and varied
as the different court districts in our data would invariably result in high levels of
missing data, and the short duration of our panel for most districts makes a within-
district design suboptimal. Fortunately, the regression discontinuity design is both
better-suited to our data and more credible than these alternative approaches.

The intuition behind the design is straightforward. In a two-party election in
the United States, either a Democrat or a Republican will win. In the next election
in that same district, that winning party will be the incumbent party. If there is an
incumbency advantage, that party will do better in that second election than they
would have in the counterfactual circumstance where it had not been the incum-
bent party. In the regression-discontinuity design, we focus on close elections in the
first period, where the two parties were evenly matched, but one narrowly becomes
the incumbent party. If there is no incumbency advantage, the parties should per-
form similarly in the next election; if there is an incumbency advantage, the party
that narrowly won the first election should be advantaged in a second election. If
we make the plausible assumption that, close to the 50% margin, the winner of the
election—and thus incumbency status—is as-if randomly assigned, this design

8 A particular concern is that incumbents may be strategic in their decision to run (or not run) for reelec-
tion. In our sample, 76.2% of all races feature an incumbent. Descriptively, there is little indication that
those who won by narrow margins are less likely to seek reelection (see Fig. B.1 in the Online Appen-
dix).
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Table 1 Judicial Election Data: Sample Details

State Races, years and number of unique seats in dataset

Alabama Circuit Court: 2002, 2004, 2006, 2008, 2010, 2012, 2014, 2016 (140 Seats)
District Court: 2002, 2004, 2006, 2008, 2010, 2012, 2014, 2016 (103 Seats)

Indiana Circuit Court: 2002, 2004, 2006, 2008, 2010, 2012, 2014, 2016 (95 Seats)
Superior Court: 2002, 2004, 2006, 2008, 2010, 2012, 2014, 2016 (137 Seats)

Kansas District Court: 1988, 1990, 1992, 1994, 1996, 1998, 2000, 2002, 2004, 2006, 2008,

2010, 2012, 2014, 2016, 2018 (76 Seats)
District Court (Magistrate Judge): 1988, 1990, 1992, 1994, 1996, 1998, 2000, 2002,
2004, 2006, 2008, 2010, 2012, 2014, 2016, 2018 (42 Seats)

Missouri Circuit Court: 1996, 1998, 2000, 2002, 2004, 2006, 2008, 2010, 2012, 2014, 2016 (74
Seats)
Texas District Court: 1992, 1994, 1996, 1998, 2000, 2002, 2004, 2006, 2008, 2010, 2012,

2014, 2016 (466 Seats)
West Virginia Circuit Court: 1992, 2000 (66 Seats)

Note: The table reports the electoral seats in our data by state, seat type, and year

2000

1500

Number of Races

500

1
1000 I

0.00 0.25 0.50 0.75 1.00
Democratic Vote Share

Democrat Won Previous: No Yes

Fig. 1 Democratic Vote Share in Partisan Trial Court Elections Note: The figure plots the distribution of
the Democratic vote share in the races of our dataset, separated by whether a Democrat won the previous
election in that district. The fill values are stacked

approximates an experiment in which parties are randomly assigned incumbency,
and their subsequent electoral performance is compared.’ The design helps ensure

° While this “local randomization” assumption is sufficient for causal identification in the regression-dis-
continuity framework, it is actually a stronger assumption than is required (de la Cuesta and Imai 2016).

@ Springer



1342 Political Behavior (2023) 45:1333-1354

that winners—who become incumbents—are ex anfe comparable to losers on char-
acteristics such as quality; the incumbency advantage it estimates, however, possibly
results from a variety of mechanisms, ranging from a simple voter preference for
incumbents to now-higher incumbent quality due to learning on the job.

The design is not without limitations. In particular, the quantity estimated by the
regression discontinuity design is unique in a number of respects. The RD design
estimates the local average treatment effect—the effect of incumbency for units
at the cutpoint. Fortunately for our purposes, the effect of incumbency at the 50%
threshold is the quantity of greatest substantive interest—if a judge who wins with
70% of the vote enjoys a 5% incumbency advantage in their reelection bid, this is
unlikely to affect the election outcome; if, on the other hand, a bare-winner enjoys
such an incumbency advantage, this would more plausibly affect their likelihood
of victory. A second limitation is that the estimates produced by the RD estimator
map only imperfectly into the most common quantity of interest in the study of the
incumbency advantage—the so-called “personal incumbency advantage.”' How-
ever, we feel the internal validity of the design and its suitability for the structure of
our data make the regression discontinuity design the most appropriate for our pur-
poses. Additionally, we show in the Robustness section below that our main results
are similar to those obtained when estimating the personal incumbency advantage
using an alternative estimation strategy, assuaging concerns about the particularities
of the regression discontinuity design.

To estimate the causal effect of incumbency, we use local linear regression, a
semi-parametric method with superior performance relative to OLS regression
(Gelman and Imbens 2018), using Democratic vote share in time ¢ as our predic-
tor variable and Democratic vote share in the same district and seat in time ¢ + 1 as
our outcome variable.!! We present estimates across a variety of bandwidths, which
determine which observations (in terms of distance from the electoral threshold)
will be included in the estimation and how they will be weighted. In addition to
our primary specification, we perform a variety of robustness checks and extensions,
discussed below.

As we mention above, the regression discontinuity design that we employ relies
on a key identification assumption: that at the discontinuity, observations are com-
parable except for the treatment. Intuitively, this allows us to treat the winner of a
close election (and therefore the status of being an incumbent) to be as-if randomly
assigned, as if in an experiment. Verifying this assumption is important, especially
in light of scholarship from Caughey and Sekhon (2011) and Grimmer et al. (2011)
that calls into question the validity of the regression discontinuity design in the con-
text of the U.S. House. These studies find evidence of candidate sorting for House
elections, whereby better-resourced incumbents appear to be able to “manipulate”

10 In particular, the regression discontinuity design compares a Democratic incumbent to the counter-
factual of a Republican incumbent—not “no incumbent” as a traditional regression model might—so the
estimates produced represent the effect of a different change in incumbency status than those models.
Additionally, the estimator focuses only on whether a party is the incumbent party, and ignores whether a
given judge actually chooses to stand for reelection.

""" We implement the design using the RDESTIMATE function from the rpD package in R.
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their electoral fortunes and systematically eke out close races.'” Although Eggers
et al. (2015) show that there is little evidence that this is a systematic feature of
American electoral politics, it is nevertheless important to establish that this behav-
ior does not occur in the elections under examination in our paper. To do so, in
Online Appendix Section A we present evidence from a variety of tests to dem-
onstrate that this assumption is likely to be met in our setting. We take three main
approaches to demonstrate the validity of the regression design in our sample. First,
we show that incumbents are not able to manipulate their electoral fortunes. Second,
we show that there is no effect of crossing other arbitrary electoral thresholds—the
effect we identify is unique to comparing near-winners and near-losers. Finally, we
demonstrate that there is no effect on lagged outcomes—this suggests that our sam-
ple is balanced on overall partisanship and that there are not persistent differences
between observations close to but on opposite sides of the discontinuity. Figure 2
plots this relationship visually; formal results are presented in the Online Appendix.

Results

In this section we first present our empirical evidence for our main result: that there
is a substantial incumbency advantage in partisan trial court elections. We begin
with our baseline results, based on the local linear specification described above.
We then present results indicating that our estimated incumbency advantage is in
large part due to “scare off,” measured in our case by whether any candidate from
the marginal losing party contests the seat in subsequent elections. We then discuss
a number of robustness checks and supplementary analyses, results for which are
presented in the Online Appendix.

Main Results

We first present our results visually. Figure 3 presents the main analysis: the x-axis
is the Democratic vote share in election ¢ and the y-axis plots the Democratic vote
share in election ¢+ 1. Accordingly, if there were no incumbency advantage, we
would expect the smooth fit to proceed unbroken across the discontinuity. As it is,
our data reveal a sharp break, with vote shares just to the right of the discontinuity
considerably higher than those just to the left. This suggests the existence of a siz-
able partisan incumbency advantage in our sample of trial court elections. A second
takeaway from the figure is that this incumbency advantage appears to be driven
largely by non-competitive elections in time ¢ + 1; this is initial evidence in support
of a scare-off effect. In contested elections in the second period (those with y-axis
values between 0 and 1), there does not appear to be much of a gap across the dis-
continuity; looking at the extreme ranges of the y-axis (those with a vote share of 0

12 Nevertheless, de la Cuesta and Imai (2016) illustrate how the regression discontinuity design may still
be valid in the case of the U.S. House. In particular, the authors show that the evidence for the violation
of this assumption is dependent on model selection and weakens when correcting for multiple testing.
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or 1 in time ¢ + 1), however, the dramatic transition in the number of uncontested
elections at the cutpoint becomes clear. We explore this explicitly below.

We present the formal estimation of our main results in Fig. 4. While the purpose
of the design is to find the difference in party performance at the discontinuity, we
use data from near the discontinuity on either side to estimate this difference using
local linear regression. The amount of data used is a function of the bandwidth—a
bandwidth of 0.05, for example, indicates that we use only data within 5 percent-
age points of the threshold for estimation.'> As this figure demonstrates, across
bandwidths ranging from only half a percentage point to twenty percentage points,
our estimation procedure consistently reveals a partisan incumbency advantage of
approximately twenty percentage points, and possibly higher.'*

Judicial Incumbency’s Scare-Off Effect

Now we consider the degree to which our estimates can be explained through scare-
off. While existing studies of the sources of the incumbency advantage in legislative
and executive contexts have found limited evidence of a scare-off effect (Cox and
Katz 1996; Hall et al. 2015), we expect that the relatively higher opportunity costs
to seeking judicial as opposed to legislative or executive office, limitations to chal-
lenger entry in trial court elections, and the fact that judicial officeholders do not
perform constituency casework should increase the likelihood of a scare-off effect
in judicial elections. Existing studies of scare-off focus on challenger quality (Hall
et al. 2015). While we lack data on challenger quality, the sizable rate of non-contes-
tation presented in Fig. 3 suggests that substantial scare-off exists in the trial court
elections we study by incumbency scaring away any challengers, rather than merely
good ones.

To more formally estimate whether incumbency leads to a scare-off effect, we
re-estimate our regression discontinuity design with two additional outcome vari-
ables: Democrat Running and Republican Running, which simply denote whether a
Democrat and a Republican ran in time ¢ 4+ 1.!° The results are presented in Fig. 5.
As these figures make clear, even the narrowest of Democratic victories is associ-
ated with a massive swing in the likelihood of a member of both parties running:
when a Democrat narrowly wins, there is a 20-30% increase in the probability that a
Democrat contests the next election in that district, and a nearly symmetric decrease
in the probability that a Republican contests the next election.'® *!”7

13 We use a triangular kernel, which weights data closer to the threshold more highly than that further
away.

14 We also present estimates at the “optimal bandwidth” using the bias-corrected point estimate and
robust inference suggested by Calonico et al. (2020) in Table B.2. The estimate using this procedure is
0.258.

15 Hall et al. (2015) perform a similar test.

16" As with our main result, in the Online Appendix we present placebo tests using lagged outcomes for
this analysis (see Fig. A.4).

17 If we limit our sample to contested elections—and thus make the exceedingly strong assumption that
elections are contested without regard to the incumbent’s strength—we find that our estimated incum-
bency advantage all but disappears (see Fig. B.2 in the Online Appendix).
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While our main finding parallels and extends scholarship that has uncovered
an incumbency advantage across a series of other political offices and jurisdic-
tions, this finding of a sizable scare-off effect shows that the dynamics of the
incumbency advantage in judicial elections are unique in the study of American
electoral politics. Prior studies that explicitly examine this phenomenon have
found relatively little evidence of a scare-off effect across a series of electoral
contexts. We document, however, that an overwhelming share of the incum-
bency advantage in the judicial elections we study is attributable to incumben-
cy’s ability to simply drive off challengers. This is all the more striking when the
local nature of the RD estimand is taken into account: these scare-off estimates
are not the result of judges who receive 60 or 70% of the vote failing to draw a
challenger, but rather those receiving 51 and 52% of the vote. Even in the dis-
tricts with the most potential for competition, relatively little exists.

This result is particularly incisive in consideration of our motivating norma-
tive concern: whether judicial elections are an effective means for holding judges
accountable to the wishes of their constituents. Our findings on candidate emer-
gence indicate that incumbency significantly decreases the likelihood that voters
have even the opportunity to hold incumbent judges accountable for their behav-
ior. Importantly, our research design ensures that it is solely incumbency—and
not ex ante candidate quality—that leads to this accountability deficit.
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Robustness

We also employ a number of alternative approaches to estimating the effect of
incumbency on subsequent electoral outcomes in trial court elections. A full set
and discussion of the results from these alternative strategies are presented in Sec-
tion B in the Online Appendix. First, we use a variety of alternative estimation
strategies. We re-estimate the effect of incumbency using optimal bandwidth cal-
culations and a more sophisticated approach to estimation (Calonico et al. 2020),
a de-meaned outcome intended to approximate a fixed effects design, OLS regres-
sion, and differences-in-means tests using randomization inference (Cattaneo et al.
2015).'® Second, we ensure that no particular part of our sample drives our results
by re-estimating the effect of incumbency on subsets of the data. In Fig. 6 we show
that the results are quite stable if we remove individual states and re-estimate the
incumbency advantage. This leads us to have confidence that our estimates are not
a function of our particular sample of states and courts.!” We also show that the
incumbency advantage was large and positive both before and after 2002, when
the Supreme Court decision in Republican Party of Minnesota v. White formally
untethered candidates in judicial elections from requirements to avoid making cer-
tain political and legal statements when running for office (Gibson 2008).%° Taken
together, these results provide confidence that our estimates are a reliable characteri-
zation of the incumbency advantage in partisan trial court elections.

Finally, we take an altogether different approach to estimating the incumbency
advantage, using panel models to estimate the personal incumbency advantage. We
match names within court over time, marking an individual as an incumbent if they
won the previous election in that seat.>! We use this to create a three-part incumbent
indicator, taking a value of 1 for Democratic incumbents, a value of -1 for Repub-
lican incumbents, and a value of O for open-seat races. We then estimate models
with both seat fixed effects (Ansolabehere et al. 2002) and lagged dependent vari-
ables (Gelman and King 1990). We discuss the specifications in more detail and pre-
sent results in Section B.9 in the Online Appendix. In short, the models return esti-
mates that are similar to those in the text, suggesting the existence of an incumbency
advantage of approximately 29 percentage points. Because the regression disconti-
nuity estimator actually doubles the incumbency advantage relative to the personal
estimators (Erikson and Titiunik 2015),? this suggests that most of the incumbency
advantage is a function of individual candidates’ incumbency statuses, rather than
a party’s benefit from holding a seat. While these models are only identified under
stronger assumptions than our preferred regression discontinuity specifications

18 These results are presented in Table B.2, Fig. B.3, Fig. B.4, and Table B.3, respectively.

19 In particular, these results show that our findings are consistent across states with different levels of
two-party competition.

20 See Fig. B.5.

2l We rely on last names for an initial match, and then when possible we check full names to avoid false
matches.

22 The regression discontinuity estimates are for the comparison between a Democratic incumbent and a
Republican incumbent; the panel models compare an incumbent to a reference category of no incumbent.
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above, these results affirm the existence of a meaningfully large incumbency advan-
tage in partisan trial court elections.?

Implications of a Judicial Incumbency Advantage

Judicial elections provide Americans with an opportunity that citizens in almost
every other democracy lack: to hold their judges accountable for their behavior. In
this paper, we assess the capacity of judicial elections to serve as a mechanism of
accountability. With an extensive dataset of partisan contested elections across over
5300 races in six U.S. states, our study reveals low levels of electoral competition
across a series of metrics. Importantly, our empirical strategy—a regression discon-
tinuity design—provides us with leverage to causally identify the electoral advan-
tage that incumbent judges hold due to their status as an officeholder. Our findings
show that judges in the American states benefit from a substantial incumbency
advantage, with judicial candidates whose party won the previous election estimated
to receive over twenty percentage points greater vote totals than those whose party
lost the previous election. The magnitude of this incumbency advantage is compa-
rable to or larger than that estimated in other electoral contexts. Unique to judicial
elections, however, is the scare-off effect we uncover in our study. In contrast to stud-
ies in other electoral settings, we find that a narrow victory considerably decreases
the odds that an incumbent judge will be faced with a challenger in the subsequent
election. This suggests that scare off, rather than other, possibly less normatively
troubling mechanisms (Eggers 2017), leads to the sizable incumbency advantage in
these judicial elections. Importantly, our results are robust across states, office types,
time periods, and a series of alternative methodological specifications. We hope that
future work will explore other possible moderating factors, such as party competi-
tion, which might be expected to suppress the benefits of incumbency at either very
narrow or very wide margins, and which waxes and wanes to meaningful degrees
across states and time.

We conclude with a consideration of the consequences of our findings and pos-
sibilities for further research. Our findings reveal a limited level of competition in
the elections for the trial courts in our study. In this way, our findings shed light
on the ongoing debate over whether, and how, American judges should be elected.
Proponents of judicial elections proffer numerous arguments in support of electing
judges, but perhaps the most important of these is that elections serve as a mecha-
nism of accountability for officials who make political decisions. Accountability is
particularly important for trial court judges, as they are responsible for the over-
whelming majority of decisions issued by state courts. Our findings reveal important

23 We also use this personal incumbency advantage design in order to compare the incumbency advan-
tage for elected versus appointed incumbents. The results, presented in Table B.5, indicate that while
being an appointed incumbent does not completely attenuate the incumbency advantage, it does diminish
it between five and ten percentage points, consistent with existing scholarship (e.g., Bonneau 2005; Streb
and Frederick 2009).
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limitations in this accountability mechanism. As we show descriptively, only 21% of
the races in our dataset are contested, a significantly lower number than the 90% of
partisan state high court elections that are contested (Bonneau and Hall 2009). Our
estimate of the incumbency advantage—approximately 20 to 30 percentage points—
is substantively impressive and reveals important limitations to the ability of Ameri-
cans to effectively sanction their judges. That we uncover this sizable incumbency
advantage in partisan elections—those most likely to be competitive—suggests the
capacity for judges to be held accountable is possibly even more limited in judicial
settings with alternative electoral rules, such as nonpartisan and retention systems.
Indeed, the scare-off effect we find signifies that trial court partisan elections are
unable to consistently provide opportunities for voters to hold their elected officials
accountable. Given the importance of challenger entry for providing voters with
alternatives to incumbents and allowing the most qualified candidates to hold office,
the scare-off effect present in trial court elections inhibits accountability.

However, we wish to strike a note of caution in drawing normative conclusions
about the merits of judicial elections, even in light of the large incumbency advan-
tage our study reveals. First, although our findings reveal the challenges to holding
judges accountable through electoral means, the value of judicial elections should
be considered in light of the alternative institutional arrangements used to select
judges. In other words, would a counterfactual appointment system be a net benefit
or loss for judicial accountability? Despite their flaws, judicial elections still provide
the public with the capacity to directly select and remove their judges. This stands in
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contrast to appointment systems, where opportunities for removal are rare and pref-
erences must be transmitted through other political officials—institutional hurdles
that can introduce slippage into the representation relationship between the public
and judges (e.g., Brace and Boyea 2008).

Institutional change can happen, however, within an electoral system. The high
incumbency advantage we quantify suggests the potential for reforms to lessen the
incumbency advantage and improve the capacity of the public to hold elected judges
accountable. Initiatives to improve candidate entry and competitiveness, such as
public funding programs (see discussion in Bonneau and Kane 2016), as well as to
improve public knowledge of judicial elections and candidates, such as loosening
restrictions on campaign spending (Bonneau and Hall 2009), may provide oppor-
tunities for reducing the incumbency advantage we uncover. Nevertheless, these
reforms too introduce tradeoffs. It is worth considering the potential positives asso-
ciated with sustained incumbency even if it inhibits accountability—particularly as
it relates to the judiciary. The start-up costs necessary to adjust to life on the judicial
bench mean that newcomer judges may be less efficient, more ideologically incon-
sistent, and more deferential to their colleagues than senior judges (Hagle 1993; Het-
tinger et al. 2003). Voters might therefore very reasonably prefer an incumbent judge
to a more ideologically-proximate challenger. In addition, given the importance of
productivity and caseload management in the judiciary, particularly in the often-
understaffed lower courts (Resnik 1982), experience on the bench could improve
the day-to-day function of the institution. Moreover, judges in the courts we ana-
lyze may face a relatively “practical,” rather than ideological, caseload, thus down-
playing the role of ideology in the choice voters face. This is in marked contrast
to discussion of the incumbency advantage in legislative elections, where competi-
tion between candidates from ideologically distinct, programmatic parties is often
normatively valued. Finally, electoral pressures may generate incentives that lead
to punitive or discriminatory sentencing behavior (Huber and Gordon 2004; Park
2017). Taken together, these factors suggest that even a sizable incumbency advan-
tage may provide benefits. Future research should endeavor to quantify the gains
from incumbency and weigh them against the increased levels of accountability and
competition that a lesser incumbency advantage would bring to judicial elections.

In closing, we note that our analysis has some key limitations. Our focus on par-
tisan, trial court, single-seat competitive elections provides a stringent test for the
incumbency advantage in judicial elections and allows us to apply conventional
methods to estimate the incumbency advantage in these settings. Left unexam-
ined, however, are a rich array of judicial electoral institutions—nonpartisan elec-
tions, retention elections, high courts—each with unique mechanisms that shape the
ability of the electorate to hold judges accountable for their behavior. Future stud-
ies should explore competition and the incumbency advantage in greater depth in
these electoral settings, especially considering that many of these alternative insti-
tutional characteristics may well increase the barriers to entry for non-incumbent
judges. Relatedly, given the high degree of competition documented in many state
high court elections (Hall and Bonneau 2005; Hall 2007), studies of the role of
incumbency in these elections may reveal different patterns than we uncover in our
analysis.
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