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ABSTRACT. Many of Dworkin’s interlocutors saw his ‘one-system view’,
according to which law is a branch of morality, as a radical shift. I argue that it is
better seen as a different way of expressing his longstanding view that legal theory
is an inherently normative endeavor. Dworkin emphasizes that fact and value are
separate domains, and one cannot ground claims of one sort in the other domain.
On this view, legal philosophy can only answer questions from within either
domain. We cannot ask metaphysical questions about which domain law ‘prop-
erly’ belongs in; these would be archimedean, and Dworkin has long argued
against archimedeanism. The one-system view, then, is best understood as an
invitation to join Dworkin in asking moral questions from within the domain of
value. Finally, I argue that Dworkin’s view can be understood as a version of
‘eliminativism’, a growing trend in legal philosophy.
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Dworkin and the Future of Jurisprudence’, at University College London Faculty of Laws; and the ‘New
Directions in Philosophy of Law’ conference at the University of Oxford. I am also grateful to two
reviewers for their astute feedback that greatly improved the paper. Finally, I wish to thank Lawrence
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I. INTRODUCTION

In Justice for Hedgehogs, Dworkin put forward an account of law that
he referred to as the ‘one-system view’.1 On that view, law is a
branch of morality, and so all legal questions are really moral
questions. Many of his interlocutors saw this as a radical shift.2 I will
argue here that it is better seen as a different way of expressing his
longstanding view that legal theory is an inherently normative en-
deavor. We should read the argument in Justice for Hedgehogs in light
of, and as continuous with, his arguments in earlier work. Law’s
Empire can be read as saying that legal questions are all moral
questions. What Dworkin means by law is: those rights and duties
that actually justify coercion.3 I will trace this way of thinking about
law through Dworkin’s career, to show that the one-system view is
not new, but rather a distillation of what he always believed.

As well as seeing it as a shift, many of his fellow legal theorists
have argued that it is an odd or undefended position: why assume
law belongs in the moral domain? His argument for this is puzzling
and brief. Thus, my second aim will be to unpack and reconstruct
the argument for the one-system view, in order to provide a
defensible reading of it, drawing on earlier arguments in Justice for
Hedgehogs. There, Dworkin is concerned to emphasize a Humean
point: the separation of fact and value. Fact and value are separate
domains, and one cannot ground claims of one sort in the other
domain. This distinction is crucial to Dworkin’s one-system view.

I will argue that, in light of the fact-value distinction, legal
questions can only be moral or factual questions. Dworkin tries to
show how they cannot be factual questions throughout his career,
through his semantic sting argument, and other arguments against
descriptive approaches.4 If legal questions aren’t descriptive, factual
ones, what else could they be? They could be moral, and this is what

1 Ronald Dworkin, Justice for Hedgehogs (Cambridge: Harvard University Press, 2011), p. 405.
2 See Jeremy Waldron, ‘Jurisprudence for Hedgehogs’, NYU School of Law, Public Law Research Paper

No. 13–45 (2013). Available at https://ssrn.com/abstract=2290309.; Mark Greenberg, ‘The Moral Impact
Theory of Law’, Yale Law Journal 123 (2014); Scott Hershovitz, ‘The End of Jurisprudence’, Yale Law
Journal 124 (2015), p. 2.

3 Ronald Dworkin, Law’s Empire (Cambridge: Harvard University Press, 1986), p. 93: ‘The law of a
community on this account is the scheme of rights and responsibilities that … license coercion because
they flow from past decisions of the right sort’.

4 For the semantic sting, see ibid., pp. 33–45; for later arguments against different descriptive
approaches, see Ronald Dworkin, ‘Hart’s Postscript and the Point of Political Philosophy’, in Justice in
Robes (Cambridge: Belknap Press, 2006), pp. 151–166.
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Dworkin ultimately concludes. There is a third kind of thing they
could be, however. One might think legal philosophers are asking
questions about whether law is really a moral phenomenon or not:
questions about its ultimate nature, about whether it would be right
to place it in the domain of fact or value. Those questions ask us to
step outside of a domain and make claims about a phenomenon
from some supposed archimedean point. Dworkin has argued
strongly against archimedeanism.5 I believe his claims in Justice for
Hedgehogs can be made sense of if we think of them as anti-archi-
medean claims about law: we cannot step outside of any domain to
talk about what law ‘really is’, so there is no question of whether it
truly belongs in the domain of fact or value.

With that background understanding of Dworkin’s opposition to
metaphysics, we can see why Dworkin places law in the moral
domain. I will argue that the claim that law belongs in the domain of
morality is not a claim about law’s true nature, but rather an invi-
tation to join Dworkin in asking fruitful moral questions that can be
answered from within the domain of morality.

Finally, I argue that this one-system approach to legal philosophy
can be understood as a version of eliminativism, a growing trend in
legal philosophy that says that there is no distinct concept of law, or
no answerable question about the nature of law.6

Thus, this paper aims to do three things: to interpret Dworkin’s
thought in a way that shows the one-system view to be a coherent
part of his philosophy rather than a radical shift; to give at least a
partial defense of Dworkin’s surprising claim that law is part of
morality; and lastly, to show that that approach to legal philosophy
can be understood as part of an important eliminativist trend in the
field.

5 See, e.g., Ronald Dworkin, ‘Objectivity and Truth: You’d Better Believe It’, Philosophy and Public
Affairs 25(2) (1996).

6 For recent pieces making or rejecting some version of an eliminativist claim, see: Lewis
A. Kornhauser, ‘Doing Without the Concept of Law’, NYU School of Law, Public Law Research Paper
No. 15–33 (2015). Available at https://ssrn.com/abstract=2640605; Greenberg, ‘The Moral Impact
Theory’; Hershovitz, ‘The End of Jurisprudence’; Liam Murphy, What Makes Law (Cambridge: Cam-
bridge University Press, 2014).
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II. THE ONE-SYSTEM VIEW: NEW OR OLD?

A. The One-System View

In Justice for Hedgehogs, Dworkin claims that we cannot accept the
‘two-systems view’, which treats law and morality as separate do-
mains. Rather, we must adopt the ‘one-system view’, according to
which law is a branch of morality. This means legal questions must
be understood as moral questions. It is not that answering legal
questions requires taking a moral stance, but that to understand legal
questions at all we have to frame them as questions in morality.

On the two-systems view, ‘there is no neutral standpoint from
which the connections between these supposedly separate systems
can be adjudicated’.7 So, if we are to answer the question of how
they are connected, Dworkin suggests that it must be answered as a
moral or a legal question.8 But he says that the choice to treat it as
either a legal question or a moral one will necessarily be question-
begging. In either case, we will have to make an assumption about
whether morality is part of the material we are permitted to
examine. Yet, whether morality is in or out is precisely what is at
stake. According to Dworkin, then, ‘The two-systems picture
therefore faces an apparently insoluble problem: it poses a question
that cannot be answered other than by assuming an answer from the
start’.9

B. Hume and the Domains of Fact and Value

Dworkin’s ‘one-system’ account of jurisprudence in Justice for
Hedgehogs was not, I will argue, a dramatic shift, but a different way
of expressing his longstanding emphasis on legality and the thought
that legal theory is an inherently normative endeavor. To under-
stand this, I want to start not at the beginning of Dworkin’s career,
but at the end. At the end, he framed his project in Humean terms
that, in my view, greatly illuminate what he was doing.

Justice For Hedgehogs is a defense on a grand scale of a particular
view of value, according to which it is truth-apt,10 it is an indepen-

7 Dworkin, Justice for Hedgehogs, p. 403.
8 Ibid.
9 Ibid.
10 Ibid., p. 7: ‘I believe that there are objective truths about value’.

HILLARY NYE250



dent domain,11 and it is unified.12 These points are interrelated, but I
will be particularly focused here on the idea that value belongs to a
domain of its own, according to which moral claims can only be
defended by further moral arguments. This idea comes from Hume’s
famous claim that one cannot derive an ought from an is,13 which
Dworkin treats as a foundational part of his argument. For some, this
means that there can be no truth about morality, because empirical
observation is all we have. But Dworkin argues that ‘Hume’s prin-
ciple, properly understood, supports not skepticism about moral
truth but rather the independence of morality as a separate depart-
ment of knowledge with its own standards of inquiry and justifica-
tion’.14 Here is not the place to defend Dworkin’s moral realism. I
am interested not in whether he is right that the moral domain is one
in which we can seek truth, but rather in the structure and foun-
dation of his theory. For Dworkin, the Humean separation between
fact and value is fundamental. If there is to be truth in either realm, it
must be answerable to norms within that realm.

I read Dworkin as saying that there are two basic domains: fact
and value.15 Each is freestanding and has its own norms of truth.
Dworkin sometimes uses the term ‘domain’ more freely, talking
about cosmology or morality as ‘domains’ of their own, but I believe
these must each be properly understood as subdomains of the pri-
mary domains of fact and value.16 The Humean foundations of his
argument support the idea that the two core domains are fact and
value, and that any subdomains have to be situated within one of
these domains. Interpretation is the method appropriate for the
domain of value – though, since Dworkin argues that all value
questions are answered through the interpretive method, he some-
times calls the domain of value the ‘interpretive domain’.17

Dworkin makes the further claim that we cannot step outside the
domain of value to ask questions about whether morality is truth-apt

11 Ibid., p. 9: ‘I defend…the metaphysical independence of value’.
12 Ibid., p. 1: ‘This book defends a large and old philosophical thesis: the unity of value’.
13 Hume, A Treatise of Human Nature 302., Book III, Part I, Section I; and Ibid., p.17.
14 Dworkin, Justice for Hedgehogs, p. 17. Dworkin elaborates the Humean position at ibid., pp. 44–46.
15 See ibid., p. 343, referring to ‘the crucial difference between the domains of fact and value that we

have now several times noticed’.
16 Ibid., p. 41. Indeed, after he says that cosmology is a domain, he says ‘it is part of science more

broadly understood’. Ibid. In what follows, I too will occasionally refer to the ‘moral domain’, but I
intend this to be understood as a reference to the moral domain as a subdomain of the domain of value.

17 Ibid., p. 123.
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or what kind of thing it is: ‘There is no neutral scientific or meta-
physical plane on which we can stand finally to adjudicate which of
different views about equal concern or liberty or democracy or any
other opinion about right or wrong or good or bad is the best or true
one’.18 This anti-archimedean point is very important, as I will dis-
cuss in more depth below.19

C. Law and Justified Coercion

Let’s now examine some of Dworkin’s earlier ideas. Dworkin de-
fends an account of law he calls law as integrity. Law as integrity
provides an account of why we look backwards for justification for
the use of force.20 This question of why we should be concerned
with our political history is central in Law’s Empire.

[Integrity] insists that the law – the rights and duties that flow from past collective decisions and
for that reason license or require coercion – contains not only the narrow explicit content of
these decisions but also, more broadly, the scheme of principles necessary to justify them.21

This quotation is important, not only for providing an account of
integrity, but for Dworkin’s clarification of what he means by law:
rights and duties, ones that actually license coercion. These are real moral
rights and duties, not some special category of the legally valid.
When he gives an account of what the law ‘is’, he is doing a thor-
oughly normative project of figuring out what actual moral rights
our past decisions give us.22

In other words, he starts from the assumption that when we talk
about law we are talking about justified power, and the only question
is what makes it justified, not whether it is.

18 Ibid., p. 12.
19 See Section IV, Against Metaphysics.
20 Dworkin, Law’s Empire, p. 93.
21 Ibid., p. 227.
22 On this point, see W.J. Waluchow, Inclusive Legal Positivism (Oxford: Clarendon Press, 1994).

Chapter 3, ‘The Forces of Law’, argues that ‘the political morality embedded in settled law…fig-
ures importantly in all cases, hard and easy’. Ibid., p. 43. ‘In short, law just is an important part of
political morality; it is not a set of special rules supplemented by political morality’. Ibid., p. 44. Dan
Priel has also made a compelling argument that legitimacy is the core and starting point of Dworkin’s
theory. See Dan Priel, ‘The Place of Legitimacy in Legal Theory’, McGill Law Journal, 57(1) (2011), pp.
22, 24. Legitimacy is always part of the inquiry for Dworkin, and ‘goes ‘‘all the way down’’ in easy cases
as in hard cases’. Ibid., p. 29. This further ‘explains Dworkin’s claim that legal theory is properly
understood as a branch of political philosophy’. Ibid. Similarly, Stephen Perry argues for an interpre-
tation of Dworkin according to which ‘political and legal philosophy are inextricably connected’.
Stephen Perry, ‘Associative Obligations and Obligation to Obey the Law’, in Scott Hershovitz (ed.),
Exploring Law’s Empire: The Jurisprudence of Ronald Dworkin (Oxford: Oxford University Press, 2006).
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A conception of law must explain how what it takes to be law provides a justification for the
exercise of coercive power by the state, a justification that holds except in special cases when
some competing argument is specially powerful.23

This starting point is important. Many positivists have objected to
it, arguing that they are not interested in justifying coercion, but in
describing what law is. But the fact that this is Dworkin’s starting
point can tell us something about how he understood his project: it
was not a description of what the law is, but a normative inquiry all
the way down. In his Justice For Hedgehogs language, we might say
that questions about law belong in the moral domain.24

The domain terminology helps us to see that the shift in Justice For
Hedgehogs really represents no shift at all. Law’s Empire can be read as
saying that legal questions – at least the legal questions Dworkin
sought to answer – are all moral questions. They are all questions
about the justification of coercive force. The debate about law and
morals only makes sense as one between rival political theories,
where each aims to show our political practices as justifying coer-
cion.25 The whole project of figuring out what the law is begins and
ends in normative territory: ‘[L]egal argument takes place on a
plateau of rough consensus that if law exists it provides a justification
for the use of collective power against individual citizens or
groups’.26

My interpretation fits Dworkin’s own account of his position in
Justice for Hedgehogs. To begin with, he notes that Justice for Hedgehogs
aims to supplement Law’s Empire and Justice in Robes, not replace
them.27 This indicates that he sees the project as continuous with his
earlier work. He says that in his early work, he tried to fit within the

23 Dworkin, Law’s Empire, p. 190.
24 As I will clarify below, there are also some questions about law which belong in the factual

domain.
25 Dworkin, Law’s Empire, p. 98.
26 Ibid., p. 109.
27 Dworkin, Justice for Hedgehogs, p. 485, fn 4. The introduction to Justice in Robes might suggest that

his view did change. He says ‘My discussion has so far not challenged the traditional understanding that
‘‘morality’’ and ‘‘law’’ name departments of thought that are in principle distinct, though perhaps
interdependent in various ways’. Ronald Dworkin, Justice in Robes (Cambridge: Belknap Press, 2006), p.
34. He then suggests that we could understand things differently, and briefly sets out what would
eventually be the one-system view in Justice for Hedgehogs: ‘We might do better with a different
intellectual topography: we might treat law not as separate from but as a department of morality’. Ibid.
This seems to suggest that the view in Justice in Robes is different from the view in Justice for Hedgehogs.
But the foundational assumption is the same: we must understand law as genuinely justifying coercion.
To start from that assumption is to place law within the moral domain already, whether or not Dworkin
expresses this as the one-system view.
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‘orthodox two-systems picture’, according to which ‘law and morals
are different systems of norms and … the crucial question is how
they interact’.28 For that reason, he says, he defended interpretivism
within this framework in his ‘The Model of Rules I’ (1967). But, in
Justice for Hedgehogs, reflecting back on this earlier work, he says he
‘soon came to think’ that approach was problematic, and began to
see things a different way. By ‘soon’ he really does mean ‘soon’: the
footnote to that claim indicates that he already saw the problem by
the time of ‘The Model of Rules II’ (1972).29 This shift, then, oc-
curred before even Law’s Empire, and so I think we can reasonably
read that book in light of this ‘new’ one-system idea.

However, it is true that the one-system view isn’t made explicit
until much later. He says: ‘I did not fully appreciate the nature of
that picture…or how different it is from the orthodox model, until
later when I began to consider the larger issues of this book’.30 So,
we should think of Justice for Hedgehogs as a shift in presentation, a
way to better express what he had been grasping at all along – or at
least since ‘The Model of Rules II’.

When he says the differences became fully apparent when con-
sidering the larger issues of the book, I believe this refers to his
overarching argument about the independence of the domain of
value from that of fact – his idea that morality is truth-apt and self-
sufficient, and that arguments about morality can be grounded only
in morality.

III. WHERE DOES LAW BELONG?

So, it might be that Dworkin has long held a view that places law
squarely within the domain of value, and that the one-system ter-
minology is nothing more than a new way to express this. But the
next, rather glaring, question is this: why should we care that that is
what Dworkin has long maintained? Is it a plausible view at all? Why
does Dworkin think we should place law within the domain of value
and not fact? I will reconstruct his arguments for this below, in light
of what I see as his most fundamental commitments.

28 Dworkin, Justice for Hedgehogs, p. 402.
29 Ibid., p. 402, and see ibid., p. 486 fn 5.
30 Ibid., p. 402.
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A. The Domain of Fact

Here we can turn to one of Dworkin’s most notorious arguments:
the semantic sting. ‘Semantic theories suppose that lawyers and
judges use mainly the same criteria… in deciding when propositions
of law are true or false; they suppose that lawyers actually agree
about the grounds of law’.31 Holding a semantic theory leaves one
vulnerable to the semantic sting: that is, semantic theorists are
committed to the idea that argument requires shared ‘criteria for
deciding when our claims are sound’.32 This is, Dworkin argues, too
simplistic an idea of what it is to disagree. We sometimes disagree
when we do not share criteria of application for the concept, but
dispute about what would make it best.

Disagreement in law, Dworkin says, is of this latter sort: we do
not agree on shared criteria of application. Yet we are arguing about
the same thing, not talking past each other. Our theories of law,
then, cannot be semantic ones. They must be interpretive; they must
‘try to show legal practice as a whole in its best light, to achieve
equilibrium between legal practice as they find it and the best jus-
tification of that practice’.33 They do so by starting with the prein-
terpretive data about what counts as a legal institution or practice,
which we may not agree about entirely, but must largely share.34 Of
course, we need to have at least a provisional way of identifying
what counts as law.35 But, as I will argue, we can settle this question
by looking to our practices and being clear which of those practices
we mean to invoke by the use of a given concept.

The semantic sting argument leads Dworkin to reinterpret posi-
tivism as a moral theory, in the form of ‘conventionalism’. Posi-
tivism cannot be a semantic theory, so we must shift to
understanding it, and any other theory that aims to be a genuine
competitor, as a normative one. There is no other option: ‘since
theories of law cannot sensibly be understood as linguistic analyses,
or neutral accounts of social practice, I can think of no way to defend

31 Dworkin, Law’s Empire, p. 33.
32 Ibid., p. 45.
33 Ibid., p. 90.
34 Ibid., p. 91.
35 See Joseph Raz, ‘Dworkin: A New Link in the Chain’, California Law Review 74(3) (1986), p. 1109: ‘I

venture to suggest that Dworkin’s theory implies the acceptance of something that is at least like the
Rule of Recognition as a necessary means for the identification of legal sources’.
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positivism or any other theory of law except by appeal to political
morality’.36

Hart finds Dworkin’s reasons for this claim unclear. Why can’t we
have an external, purely descriptive, account of a person who takes
the internal point of view?37 Dworkin’s first version of the argument,
the semantic sting, equates descriptive theorizing with semantic
theorizing. He then criticizes semantic theories, and concludes that
normative theories are all we have left. But this leaves open the
response that positivists do not hold a view that depends on criterial
semantics.38

Dworkin, in a later response to Hart’s Postscript, broadens the
argument to capture other plausible accounts of descriptive theo-
rizing. He again suggests the semantic interpretation, but reminds us
that there are no shared criteria for concepts like justice, though of
course our semantic practices rule out certain uses of the concept.39

The second possibility is an approach similar to how we think about
natural kinds. That is, the theory can be descriptive because ‘the
correct attribution of the concept is fixed by a certain kind of fact
about the objects in question, facts that can be the object of very
widespread error’.40 But political concepts are not like this. They do
not have some inherent essence or structure that is discoverable by a
non-normative process.41 The third suggestion is that legal philoso-
phers are engaged in a historical generalization about applications of
the concept. However, this is not distinctly philosophical, but rather
anthropological. And the claim that many people have thought
something does not support the truth of that thing. Philosophers are

36 Ronald Dworkin, ‘A Reply by Ronald Dworkin’, in Marshall Cohen, Ronald Dworkin and Con-
temporary Jurisprudence (New Jersey: Rowman and Allanheld, 1983), p. 254.

37 H.L.A. Hart, The Concept of Law (Oxford: Oxford University Press, 1994), pp. 242–243.
38 See, e.g., Ibid., p. 244–248; Michael S. Green, ‘Dworkin v. The Philosophers: A Review Essay on

Justice in Robes’, University of Illinois Law Review 5 (2007); Dennis M. Patterson, ‘Dworkin on the
Semantics of Legal and Political Concepts’, Oxford Journal of Legal Studies 26(3) (2006); Timothy A.O.
Endicott, ‘Herbert Hart and the Semantic Sting’, Legal Theory 4 (1998): 283–300; Joseph Raz, ‘Two Views
of the Nature of the Theory of Law: A Partial Comparison’, Legal Theory 4 (1998): 249–282, p. 276;
Joseph Raz, ‘Can There Be a Theory of Law?’ in Martin Golding and William Edmundson (eds.),
Blackwell Guide to Philosophy of Law and Legal Theory (Blackwell Publishing, 2004); Kenneth Einar
Himma, ‘Ambiguously Stung: Dworkin’s Semantic Sting Reconfigured’, Legal Theory 8 (2002): 145–183.

39 Dworkin, ‘Hart’s Postscript’, p. 151.
40 Ibid., p. 152.
41 Ibid.
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claiming not that many people have thought law was a certain way,
but that it is that way.42

Dworkin considers each of these three approaches as an account
of what Hart was doing. He says that positivists have failed to give
any clear alternative account of their methods and how they can be
descriptive.43 Law has no DNA, and so the natural kinds approach is
absurd. Hart and others never appeal to data that would make the
historical generalization claim plausible. So Dworkin says, despite
Hart’s protests: ‘I still think that my understanding of the enterprise
in The Concept of Law is the best available’.44

Dworkin’s ongoing series of objections to the descriptive ap-
proach constitutes his extended argument against placing law in the
domain of fact. Dworkin’s approach was to reject in turn various
possibilities for descriptive jurisprudence. This approach left space
for his interlocutors to retreat – they could abandon the semantic
territory and move to other, safer-seeming, descriptive ground. But
trying to show that there is no acceptable version of descriptive
analysis by proposing and rejecting examples is a boundless task.
What Dworkin needed to do was demonstrate that no account of
what law ‘is’ in a metaphysical sense will succeed. I will argue below
that his anti-archimedean arguments play this role. Any metaphysi-
cally descriptive theory of law will fail because such a theory will
require an impossible archimedean perspective.

Nonetheless, I do not think that Dworkin is entirely successful in
heading off claims that law, or rather, questions about law, can ever
belong in the domain of fact. On the contrary, there are many factual
claims that we can make about law. Some of these are of limited
interest: ‘What words are contained in this statute?’ is a descriptive
question relevant to law. But we can use the tools of sociology,
economics, and other descriptive methodologies to answer a vast
number of important and interesting questions. A few examples of
questions that would belong in the descriptive domain are: ‘What
effect will repealing this bill have on the number of abortions that
take place?’; ‘Do judges’ political leanings affect their judicial deci-
sions?’; ‘What are the rates of compliance with the prohibition on
drugs?’. We ought not to dismiss such questions. I believe Dworkin’s

42 Ibid., pp. 153–154.
43 Ibid., p. 165.
44 Ibid., p. 166.
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rejection of descriptive theorizing about law stems primarily from
the fact that he is a philosopher. As a philosopher, he does not have
the tools to answer questions of the sort just mentioned. The
questions on the table, philosophically speaking, do not belong in the
descriptive realm. Thus, having rejected placing law in the factual
domain, Dworkin turns to morality.

B. The Domain of Value

In light of his objections to placing law in the factual domain,
Dworkin’s ultimate view is that law belongs in the domain of value.
But what does it mean to place law in that domain, and what justifies
Dworkin’s claim that that is where it belongs? Dworkin’s argument
for the one-system view is odd, and frustratingly brief.45 In Justice for
Hedgehogs, Dworkin argues that there was a ‘turn in Anglo-American
jurisprudence, by positivists beginning in the nineteenth century, to
the surprising idea that the puzzle about law and morals is neither a
legal nor a moral problem but instead a conceptual one: that it can be
settled through an analysis of the very concept of law’.46 This led to a
state of affairs in legal philosophy where it has been assumed on both
sides that conceptual analysis is the way to answer this question: that
‘[w]e can excavate the nature or essence of that concept without
making any prior legal or moral assumptions’.47

But, Dworkin says, this approach is misguided. ‘We cannot solve
the circularity problem of the two-systems picture through an
analysis of the concept of law unless that concept can sensibly be
treated as a criterial (or perhaps as a natural-kind) concept. But it
cannot be’.48 This, again, is his broadened version of the semantic
sting, meant to sting any kind of descriptive approach.

Then comes what seems to be a pivotal move. Having argued
that there is no way to do the conceptual project as a purely
descriptive one, he says that we must shift to interpretivism in-
stead.49 We shift to seeing the opposing jurisprudential views as

45 See above Section II A.
46 Dworkin, Justice for Hedgehogs, pp. 403–404.
47 Ibid., p. 404.
48 Ibid.
49 Ibid.
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normative political theories.50 He says we replace the old two-sys-
tem view ‘with a one-system picture: we now treat law as a part of
political morality’.51

As noted in Section II C above, this is not really a new approach.
Dworkin often simply began by placing law in that domain, rather
than presenting any argument for doing so. Indeed, Raz criticized
him for this.52 And Lawrence Sager has objected that the move to
the one-system view that places law within the domain of value is
just as question-begging as the alternative, and thus no solution at
all.53

In my view, a more charitable interpretation is that he gave no
argument for it because, on his account, none is needed. To further
make out this surprising claim, however, we must take a detour into
Dworkin’s views on metaphysics.

IV. AGAINST METAPHYSICS

I mentioned above Dworkin’s anti-archimedean stance, but now it is
time to examine it more carefully. Arthur Ripstein calls Dworkin’s
anti-archimedeanism ‘[t]he most significant and most central theme
of Dworkin’s work’.54 In my view it is part and parcel of a general
anti-metaphysical outlook that Dworkin held.55 Archimedeanism, for
Dworkin, denotes a view that ‘purport[s] to stand outside a whole

50 Ibid., p. 407.
51 Ibid., p. 405.
52 Raz says that Dworkin doesn’t argue for the normative approach, but simply assumes it: ‘The

argument suffers from a crucial weakness; it assumes that law is necessarily moral, so that it follows that
if the law is thus and so then one has different moral duties and rights than if it were otherwise’. Raz,
‘New Link’, p. 1114. This assumption, Raz says, is wrong. But this is precisely the issue: Raz thinks that
there can be argument about whether law is properly conceived of as moral or not. It is this archi-
medean disagreement that I will argue below is spurious.

53 See Lawrence Sager, ‘Putting Law in its Place’, in Wil Waluchow and Stefan Sciaraffa (eds.), The
Legacy of Ronald Dworkin (Oxford: Oxford University Press, 2016), p. 118: ‘Conceiving of law as a branch
of morality is at least as loaded a beginning as it would be to embrace the two-system view and elect to
treat the question of positivism versus interpretivism as situated in the domain of morality’.

54 Arthur Ripstein, ‘Introduction: Anti-Archimedeanism’, in Arthur Ripstein (ed.), Ronald Dworkin
(Cambridge: Cambridge University Press, 2012), p. 5. See also Stephen Guest, Ronald Dworkin (Stanford:
Stanford University Press, 2013). Chapter 7, ‘Objectivity in Law and Morality’, unpacks the arguments
about objectivity and against archimedean skepticism that Dworkin has made throughout his career.
Thomas Bustamante also defends a view of Dworkin that distinguishes it from Greenberg’s position
precisely on the basis of Dworkin’s anti-archimedean and anti-metaphysical commitments. See Busta-
mante, ‘Law, Moral Facts and Interpretation: A Dworkinian Response to Mark Greenberg’s Moral
Impact Theory of Law’, Canadian Journal of Law and Jurisprudence 32(1) (2019).

55 I have argued this point in depth elsewhere. See Hillary Nye, ‘Staying Busy While Doing Nothing?
Dworkin’s Complicated Relationship with Pragmatism’, Canadian Journal of Law and Jurisprudence 29(1)
(2016), 71–95.
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body of belief, and to judge it as a whole from premises or attitudes
that owe nothing to it’.56 In ‘Objectivity and Truth: You’d Better
Believe it’, Dworkin argues against the view that we can step outside
of morality to talk about its nature and what moral claims really are.
Instead, the only arguments that can be raised are internal ones. This
view is echoed in a number of later works.57 Dworkin says that it is a
mistaken view that, while regular people debate about the genuine
importance of a value, philosophers aim to ‘provide accounts of
what legality or liberty or equality or democracy or justice or
community really is’,58 while remaining neutral about the normative
controversies.

Archimedeans, Dworkin argues, add a series of ‘external’ claims
to ordinary moral claims. These are claims like: this is a report ‘of
how things really are out there in an independent, subsisting, realm
of moral facts.’59 These external claims ‘take up positions on such
metaphysical questions as whether there are moral properties in the
universe, and, if so, what kind of properties these are’.60 Dworkin
says that all such statements can be translated into first-order moral
claims, leaving nothing sensible in the category of ‘metaethics’. The
idea that morality is part of the fabric of the universe, and other such
claims, are just ‘inflated, metaphorical ways of repeating’61 the
ordinary moral claim. The archimedeans’ fallacy ‘is to suppose that
some sense can be assigned to the supposedly metaphysical claims
that is not itself a normative sense’.62

Is the same thing wrong with asking ‘what kind of thing is law?’ I
believe Dworkin would say yes. Though his usual target is me-
taethics, the point generalizes to metaphysical claims. In the case of
metaphysics, he says that there is no difference between the state-
ment that there are mountains and they would exist even without
humans, and the statement that ‘mountains are part of Reality As It
Really Is’.63 Dworkin cannot see, he says ‘what sense you can make
of the second proposition, no matter how many capital letters you

56 See Dworkin, ‘Objectivity and Truth’, p. 88.
57 See, e.g., Dworkin, ‘Hart’s Postscript’; Dworkin, Justice for Hedgehogs.
58 Dworkin, ‘Hart’s Postscript’, p. 142.
59 Dworkin, ‘Objectivity and Truth’, p. 97.
60 Ibid., p. 100.
61 Ibid., p. 99.
62 Ibid., p. 127.
63 Ronald Dworkin, ‘In Praise of Theory’, in Justice in Robes (Cambridge: Belknap Press, 2006), p. 60.

HILLARY NYE260



pack into it, that makes it mean something significantly different
from the first proposition’.64 This appears to be a rejection of
metaphysical questions of the sort ‘what kind of thing are mountains
[or law] in their true nature?’

It might seem that Dworkin’s anti-archimedeanism only applies to
the domain of value. But I believe he is an anti-archimedean about
the realm of fact too – meaning he rejects metaphysical questions
about that realm the way he rejects metaethical questions about the
realm of value. True, there are different norms appropriate to dif-
ferent domains. In science, we have access to bare truths which give
our conclusions greater solidity.65 But that does not mean that sci-
entists must step outside their scientific domains to answer questions
about what bacteria or mountains ‘really’ are. Indeed, scientific
conclusions are also circular to some extent, according to Dworkin,
given that we rely on one part of our science to check other parts of
it.66 So even if we are not interpretivists about science the way we
are about value, it is still right to say that both domains ask their
practitioners to remain within the relevant domain.

A metaphysical interpretation is, however, encouraged by some
things he says. He insists that even though Hart takes his project to
be descriptive and Dworkin takes his to be interpretive, they agree
that they are studying ‘the very concept of law’.67 And in reference
to his own project, he asks: ‘In what way can deciding what law
should be like help us to see what, in its very nature, it actually is?’68

Phrases like ‘actually is’ and ‘nature’ seem to suggest he’s doing
the same project as the analytic jurisprudes, whose aim is to access

64 Ibid. See also discussion of Dworkin’s dispute with Rorty in Nye, ‘Staying Busy While Doing
Nothing?’, p. 74.

65 Dworkin, Justice for Hedgehogs, p. 155.
66 Ibid., p. 38.
67 ‘Dworkin, ‘Hart’s Postscript’, p. 145.
68 Ibid. (emphasis added.)
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metaphysical truths.69 But if Dworkin is understood this way, he
would be taking an archimedean stance. Claims about the true
nature of law could not be located in either the descriptive or the
normative realm. They are claims about whether law belongs in the
descriptive or normative domain. We can’t answer a question about
law’s true nature from within the moral or the factual domain. Such
accounts, then, have to be archimedean ones, striving to step outside
of both fact and value to talk about what something really is:
whether it ‘really’ belongs in the domain of fact or value.

We can imagine Dworkin saying something similar about law to
what he says about mountains. We can ask the geological question
about whether there are mountains, and we answer that question
according to the norms of science. But we can’t answer the further
question of whether mountains really exist, or what kind of entity
they ‘really’ are, beyond the geological description. Turning to law,
we might say that we can answer various moral and factual ques-
tions about law, but we cannot answer any further question about
what law ‘really’ is.70

Given the importance of Dworkin’s anti-archimedeanism and his
rejection of metaphysics, it seems implausible to interpret him as
making any claim of this sort, whether with respect to morality or to
law. Dworkin is steadfast in his commitment to the view that we
cannot access an archimedean point outside of ourselves that could
tell us about what kind of thing morality really is. In light of this,
Dworkin should not be read as saying that we can step outside the
domains of fact and value to see what kind of thing law really is. His
project must be one that can be located within one or the other

69 Many analytic legal philosophers take themselves to be doing metaphysical projects. Scott Shapiro
says: ‘Normative jurisprudence deals with the moral foundations of the law, while analytical jurispru-
dence examines its metaphysical foundations’. Scott J. Shapiro, Legality (Cambridge: Harvard University
Press, 2011), p. 2. (emphasis in original.) Andrei Marmor understands his project as one of ‘metaphysical
reduction’. Andrei Marmor, ‘Farewell to Conceptual Analysis (in Jurisprudence)’, in Wil Waluchow &
Stefan Sciaraffa (eds.), Philosophical Foundations of the Nature of Law (Oxford: Oxford University Press,
2013), 209–229, p. 216; Jules Coleman says that the most fundamental question in legal philosophy is
metaphysical; that is, he interprets the grounds of law debate as a metaphysical question. Jules L.
Coleman, ‘The Architecture of Jurisprudence’, Yale Law Journal 121(1) (2011), pp. 61–62. Greenberg,
talking about the determinants of legal content, says that ‘the determination relation with which we are
concerned is primarily a metaphysical, or constitutive, one’. Mark Greenberg, ‘How Facts Make Law’,
in Scott Hershovitz (ed.), Exploring Law’s Empire (Oxford: Oxford University Press, 2006), p. 226. Others
talk about the ‘nature’ of law, which can be understood as a metaphysical inquiry: see Raz, ‘Two
Views’, p. 251; Julie Dickson, Evaluation and Legal Theory (Oxford: Hart Publishing, 2001), p. 17.

70 I will pick up this thread further below, in Section V, where I will argue that there are multiple
concepts of law, leading to a variety of questions we can answer, none of which is the metaphysical
question about law’s true nature.
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domain: fact or value. It can’t be the archimedean one, asking
questions about those domains or external to them.

It might be said that my rejection of any metaphysical ambitions
in Dworkin’s work is too quick. He does, we might argue, have
some metaphysical commitments, even if these are thin. For
example, he seems committed to the view that, whatever else law is,
it is the kind of thing that requires us to justify the coercion it
exercises. But Dworkin’s points about the justification of coercive
force are all first-order claims about what we must do and think
about these institutional processes. Judges must act in such a way as
to justify their decisions to those affected. This sort of claim says
nothing archimedean about whether law, properly understood, is the
kind of thing that requires justification of its coercive acts.

A different way of putting the point is this: Dworkin may say that
law requires us to justify coercion. We could call this a thin meta-
physical commitment. A positivist might then reply along the fol-
lowing lines: ‘That’s not law that you’re talking about – law,
properly understood, can be the kind of thing that involves unjus-
tified force. So whatever it is you are singling out is not the true
nature of law’. How would Dworkin respond? If he were committed
to archimedean metaphysics, he would engage with that claim and
say that, to the contrary, law really is the kind of thing that involves
justified use of force. But I think his response would be that such a
claim is unanswerable: the positivist is trying to describe the true
nature of law in a way that requires stepping outside a domain to
give an archimedean account of what it really is. Dworkin would, or
should, given his anti-archimedean commitments, simply refuse to
engage with the positivist on that metaphysical question and con-
tinue to make claims from within the domain of fact or value.

We can answer questions within the moral domain or within the
factual domain, but we cannot answer archimedean questions about
those domains – questions which pretend to step outside one of the
realms and see them from some outside perspective. If we cannot
answer archimedean questions, the domains of fact and value are
important. They designate the areas within which all the answerable
questions reside.
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V. MULTIPLE CONCEPTS

Section III argued that Dworkin resists placing law in the domain of
fact, and that he thinks it should be placed in the domain of value,
though, as noted, he provides little in the way of argument for the
latter claim. Section IV outlined Dworkin’s anti-archimedean and
anti-metaphysical commitments. Where does all this leave us?

Dworkin’s anti-archimedean commitments mean we cannot step
out of any domain and talk about what the law ‘really’ is. There are
descriptive questions that we would think of as related to law, which
are located in the realm of fact, but Dworkin is not interested in
these questions. Thus, he is left with the moral domain. He claims
that law must be placed in the domain of value. But there is no
argument for this claim, because any argument that the law properly
belongs in the domain of value would have to be archimedean.

In my view, the key is in seeing that there are many questions
about law, and many concepts of law, that coexist. Dworkin dis-
tinguished between the doctrinal, sociological, taxonomic, and
aspirational concepts of law.71 These concepts serve different pur-
poses. When we attempt to answer any question relating to one of
these concepts, we must locate ourselves within one of the domains.
Is it a question that can be answered wholly within the factual
domain? Or is it a question that requires normative analysis? Once
we properly frame our questions, and locate ourselves within one of
those domains, the rest of the analysis is possible.

But what is not possible, on my reading of Dworkin, is any
discussion of the domain in which law ‘properly’ belongs, or of
which of these various concepts represents law’s true nature. To
answer such questions would require an archimedean perspective,
which, as we have seen, Dworkin opposes. We can answer questions
within a domain, but we cannot step outside of a domain to say
which concept is the ‘true’ concept of law.

I think the best way to make sense of Dworkin’s claim that law is
a branch of morality is that the questions about law that most
interested him belonged in the normative domain. He wanted to

71 Dworkin, Justice in Robes, p. 223: The doctrinal concept states ‘what the law of some jurisdiction
requires or forbids or permits’; the sociological concept is used ‘to describe a particular form of political
organization’; the taxonomic concept classifies ‘a particular rule or principle as a legal principle rather
than a principle of some other kind’; and the aspirational concept describes ‘a distinct political virtue’.

HILLARY NYE264



know what we ought to do, given this system we find ourselves in.
This is a thoroughly moral question. He certainly continued calling
this question one of ‘what the law is’. But even the Dworkin of Law’s
Empire was doing a wholly moral project, as evidenced by the
starting point mentioned above.

This interpretation might seem odd or revisionist. But I believe it
is a way to take seriously commitments that run much deeper in
Dworkin’s thought. If we accept his starting point, according to
which law justifies coercion, then we can talk about what ‘the law’ –
understood in that way – actually demands of us. Adopting that
point of view, we can ask what sort of moral obligations a judge will
have. But that conversation is different from the one metaphysically-
inclined legal theorists want to have. Dworkin’s questions begin and
end in the domain of morality.

Further, there is textual support for my reading. Recall that
Dworkin says that under the one-system view, ‘we now treat law as
a part of political morality’.72 In my view, the word treat is important
here. Treat does not mean the same thing as ‘conclude’. It means
something more indicative of choice – a choice to talk about one
concept of law and not another. I think, when he talks about what
the law ‘is’, we should understand this as taking as given a particular
account of what we mean by law, and moving from there to further
analysis of what ought to be done.

When Dworkin talks about the doctrinal concept of law, he
means to invoke a concept that justifies the use of force. The
question we are asking is what act would be justified in light of past
institutional practice. Others might not agree that the doctrinal
concept of law really does engage this normative question. But if the
objection takes a form such as ‘that concept does not reflect the true
nature of law’, it is an archimedean objection that Dworkin will not
entertain. A different objection might be that this concept doesn’t
open up relevant and interesting questions. This objection is at least
sensible, but does not undermine Dworkin’s project. It simply im-
plies that the two theorists have different aims, and may need to
explore different concepts or answer questions located in different
domains.

72 Dworkin, Justice for Hedgehogs, p. 405.

THE ONE-SYSTEM VIEW 265



If we accept the starting point as designated by the concept
Dworkin intends to examine, then we find ourselves wholly located
in the domain of value, and can ask further questions about that
moral practice. But there can be no argument about which starting
point is the correct one – which starting point properly reflects the
contours of the metaphysical phenomenon, ‘law’.

Further textual support comes when Dworkin says: ‘We must
hold constant certain parts of our attitudes and convictions about
law, as not under present study, in order to evaluate and refine the
rest’.73 Sometimes we provide an account of how things are, given a
particular set of assumptions. Recall that Dworkin understands the
project of talking about law as a project of talking about real rights,
about instances of actually justified coercion.74 I think of Dworkin as
‘holding steady’ the idea of the doctrinal concept as an interpretive
concept that spells out our genuine moral obligations. Once we have
established the concept we are working with, we can ask further
questions, such as: what theory of adjudication would best make
sense of law as justifying coercion?

A final source of support for my reading of Dworkin comes in his
discussion of the ‘evil law’ dispute. He says that the important
question is the underlying moral one, and we can set aside the issue
of what to call a bad statute. Once we settle the moral questions, we
have a choice about how to describe it.75 He then goes on to say that
this problem ‘is sadly close to a verbal dispute’.76 A verbal dispute is
one in which it makes no difference what term we use, and we can
simply disambiguate concepts, clarify that we are working with Law1

or Law2, and carry on. This seems to be what Dworkin is doing. In
his discussion of rights that aren’t enforceable by courts, which some
people wish to describe as legal rights, he says: ‘This is indeed an
available way to describe the situation: no one would misunderstand.
The different vocabulary I suggest seems at least equally natural,
however’.77 Again, this sounds like a verbal dispute that we can
happily circumvent by establishing what concept we have in mind.
In saying that legal rights are those enforceable on demand in courts,

73 Dworkin, Law’s Empire, p. 111.
74 See section II C above.
75 Dworkin, Justice for Hedgehogs, p. 411.
76 Ibid., p. 412.
77 Ibid.
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this is what Dworkin aimed to do: set up a way of using the term
that positions us to do the normative work he considered important.
He did not care to argue about whether that was the proper use of
the term – whether it ‘gets right’ what law is.78

Although there is an element of choice in selecting what concept
one will examine, this need not be arbitrary or disconnected from
our practices. A choice of a particular concept of law is guided by the
question being asked. But one might object: how do we avoid
arbitrariness in selecting our concept? Waluchow raises this issue,
suggesting that Dworkin fails to provide sufficient guidance about
how we should identify the relevant institutional history and prac-
tices.79

Ripstein also notes the problem, but says that Dworkin’s anti-
archimedeanism helps him avoid it:

From Dworkin’s perspective, however, the problem must be seen as nothing more than a
holdover from the same Archimedean ideas that he resists. Practices need definitive preinter-
pretive contours only if someone wants to police a practice while remaining outside of it. Real
debate, whether about art, law, or justice, takes place when people are already participating in
the practice, and they do not need any guidance from outside of that to show them the way in.80

I think this response is successful. We begin where we begin, with
the contours of the practice that seem reasonable. If our interlocu-
tors disagree, they can suggest different boundaries, which may
enrich our debate, or they can accept our starting point, and engage
with us about ‘that concept’, even if they do not fully agree that this
is the most important concept to discuss, or that it maps onto ‘what
law is’. In this way we can be attentive to the practices that the
participants consider important, without fighting about the precise
boundaries of those practices.

Dworkin says that ‘[t]oo much jurisprudence has traveled from
some declaration about the essence or very concept of law to the-
ories about rights and duties of people and officials. Our journey

78 There is an interesting and related discussion in Dworkin, Justice in Robes, pp. 223–240. Dworkin
says Raz might be best interpreted as engaged in taxonomic positivism. Taxonomic positivists are
occupied with trying to draw a precise line around what properly counts as law. Dworkin says that this
is not a worthwhile discussion. ‘It is of course important what we take to be relevant to deciding what
legal rights and duties people and officials have. But nothing important turns on which part of what is
relevant we describe as ‘‘the law’’’. Ibid. We simply have ‘leeway in making that linguistic choice’. Ibid.
This supports my view of the question as a verbal dispute, and Dworkin’s talk of ‘law’ as a matter of
choice among a number of concepts.

79 Waluchow, Inclusive Legal Positivism, p. 43.
80 Ripstein, ‘Introduction’, p. 13.
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must be in the opposite direction: vocabulary should follow political
argument, not the other way around’.81 I take the italicized point to
mean that it is not so important what term we use: we can call this
stuff law if we like. But political argument, normative argument, is
what matters. The question that interests Dworkin is what genuine
rights we have.

This element of terminological choice does not preclude the idea
that there are right answers to moral questions. Indeed, the argu-
ments in the first half of Justice for Hedgehogs make plain that
Dworkin thinks there are right answers in the domain of value. It is
not a matter of choosing or stipulating the answer to a moral
question. It is about the step before that inquiry: the choice to step
into the domain of value and ask questions that can be answered
therein. Once we are in that domain we are subject to its norms, and
according to Dworkin, its norms insist that we are seeking truth.
Thus, this interpretation is compatible with Dworkin’s commitment
to moral truth.

One might still be concerned that the idea of ‘choice’ between
concepts doesn’t accurately account for the idea that the participants
are constrained by the practice which they interpret. But again, those
constraints operate on interpreters once they have set the terms of their
discussion and entered the domain of value. The right answers, and the
constraints on how we talk about a practice, enter once we are
already agreed that we are discussing a normative ideal, or a ques-
tion of what rights our political system actually gives to those who
live under it.

We can now return to the mysterious argument in Justice for
Hedgehogs about placing law in the moral domain. I have been
arguing that Dworkin’s anti-archimedeanism and his Humean dis-
tinction between fact and value can help us understand the argu-
ment. On my reading, the argument runs as follows: We cannot
access a neutral, archimedean position on what law is or how it
relates to morality. Putting aside ‘legal’ questions, since that is pre-
cisely the category that puzzles us, we can either answer moral
questions or factual ones.

81 Dworkin, Justice for Hedgehogs, p. 407. (emphasis added.)
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The thought is that there is no ‘legal’ domain, and talk about legal
questions must be masking a different question.82 Sometimes it
masks a predictive question. Sometimes it masks a moral one. But –
and I think this is Dworkin’s point – there is no question from
outside both these domains that tells us about the connection be-
tween law and morality. There is no way to answer the archimedean
question of whether law ‘really’ belongs in the moral domain or not.
This is why Dworkin can simply ‘place’ law in the moral domain
without argument. He begins there in order to pursue important
normative questions.83

VI. ELIMINATIVISM

I have been arguing that Dworkin’s view is moral all the way down:
he is interested in the moral rights that people actually have, and
how those are affected by our institutions and practices. While he
uses the term law, it seems better to understand this as referring to
one of many concepts, rather than as a statement about law’s sin-
gular nature. He is working with a normative concept of law,
according to which law is something that ought to be obeyed, and
that genuinely justifies coercive force. There is no metaphysical
argument for that starting point – and there shouldn’t be. Dworkin is
right to simply start by clarifying the terms of debate, and then
engage in moral inquiry.

Does this mean Dworkin was an eliminativist? Eliminativism is a
term for a cluster of positions recently gaining ground in jurispru-
dence, according to which some concept is nonexistent or some

82 This is not to deny that there can be distinct departments of value within the general domain of
value. There is sense in distinguishing ethical questions from political/institutional ones, and along the
same lines, it makes sense to say that there is a ‘legal’ domain within the domain of value. What I mean
to deny here is only that there is some legal domain that would compete with the domain of value or
the domain of fact, such that there could be ‘legal’ questions that did not resolve ultimately into moral
or factual questions.

83 Once law is located within political morality, Dworkin asks ‘how that concept should be dis-
tinguished from the rest of political morality’. Dworkin, Justice for Hedgehogs, p. 405. His answer is that
‘[l]egal rights are those that people are entitled to enforce on demand, without further legislative
intervention, in adjudicative institutions that direct the executive power of sheriff or police’. Ibid., p.
406. This might suggest that Dworkin ultimately is concerned with the correct categorization of law.
But rather than seeing this as taxonomical – as genuinely interested in the proper categorization – it is
better to interpret Dworkin as making a choice along the lines suggested above. This is a useful way to
structure the conversation because it helps us to spell out the moral differences between the kinds of
things we can claim to have enforced by courts and those we can only ask our legislature for. (See the
distinction between legal rights and legislative rights in ibid., p. 406.) But the claim is not that this way of
carving things up tracks the nature of reality.
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question is ill-formed, and we can discard it, and replace it with a
series of other questions or concepts.84 There is some ambiguity
about what this term refers to, but here is not the place to engage in
a full examination of the variety of views that might be called
‘eliminativist’. I will discuss two versions of eliminativism that might
fit Dworkin’s views as I have interpreted them here.

First, the idea that there are multiple concepts might lead to
eliminativism. The thought is that multiple concepts coexist and play
different roles in our theorizing. But we need not determine that one
or the other is the ‘true’ concept of law. On this version of elimi-
nativism, what is ‘eliminated’ is the further question of which con-
cept tracks the nature of law. There can be no argument about
which concept ‘gets the nature of law right’, because they don’t
compete on the same territory; they are simply doing different
things.

Another version of eliminativism involves eliminating a particular
concept. This version is defended by Lewis Kornhauser. Kornhauser
identifies a number of different claims of varying strength about
what it means to do without the doctrinal concept of law, but the
unifying idea is that the doctrinal concept of law is unnecessary:
judges, other officials, and citizens can all get by without the doc-
trinal concept of law.85 The traditional view has supposed that there
is a two-step process, wherein we figure out what the law is, and
then decide whether we ought to follow it. On Kornhauser’s view,
by contrast, we simply implement a one-step process of decision-
making, where all reasons are weighed in the initial inquiry.86

On this view, Dworkin might sound like an eliminativist. That is,
he endorses a one-step process where the judge does not first fig-
ure out what the law is and then decide what to do, but simply seeks
an answer about what she should do, morally speaking.87 Korn-
hauser says that his position diverges from Dworkin’s. For one thing,
Kornhauser’s view is explicit about eliminating the doctrinal concept

84 Hershovitz, in ‘The End of Jurisprudence’, argues explicitly for eliminativism, as does Kornhauser
in ‘Doing Without the Concept of Law’. Greenberg, in ‘The Moral Impact Theory of Law’, might be
interpreted as coming close to eliminativism, if not wholly embracing it. Murphy, on the other hand,
argues against eliminativism in What Makes Law, but in so doing, provides a nice elucidation of what it
might entail.

85 Kornhauser, ‘Doing Without the Concept of Law’, p. 3.
86 Ibid., p. 15.
87 Ibid., p. 27. Waldron also provides a reading of Dworkin’s position that brings it close to elimi-

nativism. Waldron, ‘Jurisprudence for Hedgehogs’, pp. 13–16.
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of law in a way that Dworkin’s is not.88 But in light of the fact that
Dworkin’s view boils down to the position that we should simply
focus on the moral questions – the questions of what morality re-
quires of us in this specific historical setting – I think it is reasonable
to interpret Dworkin’s view as a form of eliminativism.

But, of course, Dworkin uses the term ‘law’ constantly, and many
find the idea that he would give up on the doctrinal concept of law
implausible. Indeed, the thought of eliminating the doctrinal concept
of law may seem implausible independent of our interpretation of
Dworkin. Liam Murphy, for example, argues against eliminativism
on the basis that we need to know what the law is, practically
speaking, and so we cannot do as the eliminativist suggests, and
simply replace law talk with other questions or ways of speaking.89

In other words, ‘we need a view about the grounds of law if we are
to be able to figure out the content of the law in force’.90 Murphy
argues that it is not a satisfactory response here to say, for example,
‘that on one understanding of what law is, same-sex couples have the
legal right to marry while on another they do not’.91

But is that really so problematic? We might put it better as fol-
lows: there is one answer to the question of whether an official is
likely to uphold a marriage between two people of the same sex.
That is a factual question to be answered within the domain of fact.
And there is a further question of what a judge, faced with a case that
raises this question, ought to do, all things considered, given the
institutional history we have and the moral stakes at hand. It seems
reasonable to suppose that these questions coexist. Furthermore, we
might actually do better when we disambiguate these questions, so
that we don’t end up talking past each other when one person says
that the law demands recognition of same-sex marriage, meaning the
moralized concept of law, and another says that it does not, meaning
to invoke the practical question of what will likely happen in a
certain jurisdiction.

It is true that Dworkin spoke of the moral question as a question
of ‘what the law is’. And he does not ‘deny the distinctness of

88 Kornhauser, ‘Doing Without the Concept of Law’, p. 27.
89 Murphy, What Makes Law, p. 4.
90 Ibid., p. 77.
91 Ibid.
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questions about what the law is and what it ought to be’.92 Dworkin
uses the example of a family’s morality to further spell this out.
Family morality depends on how parental authority has been used in
the past, and the importance of cohering with that for reasons of
fairness. This is a separate question from what one ought to do in the
absence of any family history. Similarly, his point is that the ques-
tions of ‘what law is’ and ‘what it ought to be’ are separate. But,
crucially, they are both moral questions.93 The family history did not
produce a code of behavior that is separate from morality. The
authority the family morality has just is the authority of morality
itself. Thinking of the family morality as something distinct from
morality is misguided, because if history and prior exercises of
authority matter, this is itself for moral reasons. It is ‘principles of
fairness … that make your family’s distinct history morally perti-
nent’.94

Once we see that the whole inquiry is a normative one, including
what Dworkin calls the ‘what is law’ question, we can see why this
turns into eliminativism. There can be no debate about whether
moral principles are part of the grounds of law: that debate has been
rendered irrelevant by our very starting point, according to which
we are using law to mean something like ‘the actual reasons we have
for coercing people based on past actions’. It sounds as though
Dworkin has begged the question by stepping inside the one-system
view, but that is only question-begging if we think there is an answer
to the question of what really counts as law. But there isn’t; there are
multiple different concepts raising different questions, and there is no
further question of which of these is the right one. This clearly
amounts to at least the first form of eliminativism I mentioned
above, where what is eliminated is the debate about which concept
tracks the nature of law.

Dworkin recognizes that the one-system picture seems to suggest
that there is no real distinction between theories of law and theories
of adjudication.95 The moral arguments that a judge makes while
crafting her decision ought to be our focus. We should understand

92 Dworkin, Justice for Hedgehogs, p. 407.
93 Ibid., p. 408. At least, they are both moral questions as framed by Dworkin, given his starting

point. There are, as mentioned above, some questions about law that belong in the domain of fact, but
these are not Dworkin’s questions.

94 Ibid., pp. 408–409.
95 Ibid., p. 412.
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judges as searching for the right answer, as Dworkin has always said
they do. But that right answer is a right answer in morality, not in
law. In my interpretation, they are trying to figure out what is the
right thing to do, given past historical events. We should not see
them as trying to access some independent legal truth. Once we
understand that the ‘right answer’ judges seek is the moral answer
they are compelled to find given the rights that are at stake, it is hard
to understand the point of stating that, in doing so, they really ‘apply
the law’.96

The Justice for Hedgehogs position seems to be that the only
question that really matters is the question of what we should do,
morally speaking. While our obligations arise in a particular context,
as Dworkin makes clear with his example of the family, the ultimate
question is still what ought to be done. But what ought to be done
will be affected by context and factual history. The only genuine
obligations are moral obligations, and both judges and citizens
should be concerned to answer moral questions. Questions about
the grounds of law resolve into moral questions about what ought to
be done, and we could just as well say that the doctrinal concept of
law is eliminated in favor of these moral questions.97 This appears to
amount to the second, stronger form of eliminativism I mentioned
above. Thus, without settling the question of which version of
eliminativism is the right one, we can see that Dworkin’s view seems
compatible with both.

Of course, what judges do isn’t the only important question.
Eliminativism seems harder to make sense of for citizens. What
should people who just want to follow the law ask themselves? The
eliminativist’s point is that the ‘what is law’ question doesn’t help the
citizen. It has to be reframed. In Justice for Hedgehogs, Dworkin put
the central question as follows: ‘Under what conditions do people
acquire genuine rights and duties that are enforceable on demand in

96 Dworkin himself says it is unhelpful to debate whether judges really find or make law: Dworkin,
Law’s Empire, p. 225.

97 The idea that morality is really the fundamental issue here, that morality determines what we
should do, is, Waldron argues, very close to Raz’s position. Waldron, ‘Jurisprudence for Hedgehogs’,
pp. 17–20. This is surprising, given that Raz and Dworkin are supposed to be on opposite poles of the
jurisprudential landscape. But there remain differences: ‘unlike Dworkin, Raz thinks that there really is
something, some thing – the law – which having been made displaces moral requirements’. Ibid., p. 19.
This is the key: Dworkin denies that there is some thing called law whose boundaries we could
correctly describe.
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the way described?’98 While this may be primarily a question for
judges, it is also a question citizens can ask in trying to figure out
how to order their affairs. They can ask what rights their govern-
ment’s actions actually give them. This wholly normative question
remains answerable on his framework. But we can ask it and be
eliminativists: it is not about ‘what the law is’. It assumes what the
law is, and goes on to answer moral questions stemming from that
assumption.

Citizens can ask other questions, too, including ones that belong
in the realm of fact. They might want to ask about the likely con-
sequences of their actions. Eliminativism enables us to express this,
because we aren’t looking for a singular answer about what ‘the law’
is, but rather seeking to answer a range of different questions, some
of which belong in the normative domain and others in the factual
one. The important point is to be clear from the start about which
question we are asking and what domain it belongs in.

VII. CONCLUSION

I have been arguing for an interpretation of Dworkin’s views according
to which the Justice for Hedgehogs position is not new. In 1972 he said
‘My point was not that ‘the law’ contains a fixed number of standards,
some of which are rules and other principles. Indeed, I want to oppose
the idea that ‘the law’ is a fixed set of standards of any sort.’99 Dworkin
said this in the course of engaging with Raz’s view, which Dworkin
says is overly concerned with individuating what counts as a law.100 He
goes on to say that his view does not commit him ‘to a legal ontology
that assumes any particular theory of individuation’.101 In other words,
the boundary-drawing project of identifying what counts as a law is not
Dworkin’s project.

In his Reply to Critics in that same collection, he says that Hart
and other theorists hold a misguided view according to which there
is something called ‘existing law’.102

98 Dworkin, Justice for Hedgehogs, p. 406.
99 Ronald Dworkin, ‘The Model of Rules II’, in Taking Rights Seriously (Cambridge: Harvard

University Press, 1978), p. 76. (Originally published as Ronald M. Dworkin, ’Social Rules and Legal
Theory’, Yale Law Journal 81(5) (1972))

100 Ibid., p. 75.
101 Ibid., p. 76.
102 Ronald Dworkin, Taking Rights Seriously (Cambridge: Harvard University Press, 1978), pp. 292–

293.
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I hope to persuade lawyers to lay the entire picture of existing law aside in favour of a theory of
law that takes questions about legal rights as special questions about political rights, so that one
may think a plaintiff has a certain legal right without supposing that any rule or principle that
already ‘exists’ provides that right.103

If questions about legal rights are questions about political rights,
this already envisions law as a branch of morality, making the two-
systems view seem much less like a new direction. So Dworkin has
long insisted that arguments about law have to be normative. And
that argument has long rested on the idea that a descriptive account
of law simply makes no sense. He makes this argument in his Reply
in a volume of essays on his work from 1983.104 In that same Reply,
Dworkin says Raz accuses him of endorsing the view ‘that there is
such a thing as ‘‘the law,’’ meaning a discrete set of principles and
other standards that alone is relevant in determining the decisions
people are entitled to have from courts.’105 But he says he does not
endorse that idea. He says that the picture he paints is one of the
judge applying moral principles to interpret our institutional his-
tory.106 This picture, I think, is the same as the Justice for Hedgehogs
view: the whole process is moral. There is no ‘figuring out what the
law is’, only morally engaged deliberation on the rights of a litigant.
Further, this sounds like a version of eliminativism.

I traced the thread of this eliminativist, one-system view through
his earlier work, arguing that his presupposition that law is a matter
of justified coercion indicates he always assumed law was part of the
moral realm, even if he didn’t use the ‘one-system’ language. My
interpretation of Dworkin here might seem radical, but it is groun-
ded in his own thought. I have taken seriously the deep and pow-
erful commitments he articulated across his vast body of work – his
anti-archimedeanism, and his belief in moral truth.

Dworkin’s argument for the independence of value is the deep
underpinning of his views about law. We can’t derive claims about
what something ought to be like from claims about what it is. And
similarly, many people have thought Dworkin’s idea that we should

103 Ibid., p. 293.
104 Dworkin, ‘Reply’ in Cohen, pp. 250–252.
105 Ibid., p. 263.
106 Ibid.
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figure out what the law is by talking about what it ought to be, or
what would justify it, was baffling.107 That is why we have to
understand Dworkin’s whole project as taking place in the normative
domain. We can talk about what the law ‘is’ by talking about what it
ought to be if and only if we realize the ‘is’ is actually an ‘ought’. The
‘What is law?’ question is really asking about what is actually
morally demanded of us in a given context. That can only be answered
from within the normative domain.
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107 See Murphy, What Makes Law, pp. 87–88: ‘…the invitation to figure out the nature of law by
thinking about what would make law seem best is fairly obviously deeply unappealing to anyone who
has any kind of attraction to the positivist picture’.
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