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Abstract

In international disputes between investors and host-States, the traditionally asymmetric
nature of international investment agreements (IIAs) may prevent States from bringing
claims against investors for harm caused, including environmental damage. At the same
time, allowing host-State counterclaims for environmental damage is a potentially use-
ful tool for rebalancing the asymmetric nature of IIAs. Yet, in the highly fragmented area
of international investment law, the availability of host-State counterclaims is not always
clear. This article analyses the procedural and legal bases available for host-State coun-
terclaims for environmental damage, including newly developing human rights and trans-
national public policy approaches to such claims. The question that this article seeks to
evaluate is to what extent host-State counterclaims are available to rebalance the asym-
metric relationship between host-States and investors, specifically concerning environmen-
tal damage. To answer this question, the article takes a qualitative approach by examining
case law, commentary, and the work of international organizations, and applying the results
of the research to the specific context of host-State counterclaims for environmental dam-
age. Future developments are also discussed in the context of ongoing multilateral investor-
State dispute settlement reform efforts at the United Nations Commission on International
Trade Law. There currently exists a window of opportunity for States to seek cooperative,
effective multilateral strategies for partially rebalancing the relationship between invest-
ment and the environment. The article posits that harmonization of State approaches
towards counterclaims for environmental damage is desirable and States should take a per-
missive approach towards host-State counterclaims for environmental damage in their I[IA
treaty negotiation practice.
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1 Introduction

International investment law is often perceived to be in conflict with other important soci-
etal goals, including environmental protection. Typically, investors who believe that they
have been aggrieved by host-State conduct can use International Investment Agreements
(‘ITAs’), whether bilateral investment treaties (‘BITs’) or multilateral agreements, which
include the Investor-State Dispute Settlement (‘ISDS’) mechanism, to bring an arbitration
claim against the host-State outside of that State’s judicial system. These agreements have
traditionally been asymmetric in nature, meaning that they impose obligations on host-
States, but not investors who accrue rights thereunder. This asymmetry has been described
as being ‘[h]ardwired into the very structure of investment treaties’ (Kryvoi 2012, p. 218).
Practically speaking, this creates a situation under international law whereby States have
legal obligations towards qualified foreign investors, while those same investors do not nec-
essarily have reciprocal obligations towards host-States. This has contributed to the per-
ception that ISDS is by nature one-sided in favour of foreign investors to the detriment of
host-States (Kalicki 2013). The asymmetric nature of IIAs can act as a barrier to counter-
claims against investors using ISDS, even where an investor causes significant harm to the
host-State, including environmental damage. This is a result of international investment
law having given investors a privileged position and is evidence of States favouring invest-
ment and trade over other important societal matters and concerns, including the environ-
ment (Douglas 2013, p. 416).

The perceived imbalance between investors and host-States in this field has led to pub-
lic outcry in various contexts.! The paradigm of foreign investment has shifted as many
private parties now have more economic resources than many States (Boeckstiegel 2007,
p- 95). By way of example, in 2018, the 500th company on the Forbes Global 500 list had
more yearly revenue than the nominal GDP of 72 countries (Fortune Global 500 2018;
World Bank GDP 2018). Moreover, and perhaps more importantly, traditionally capital-
exporting States who shaped contemporary investment law have increasingly found them-
selves on the receiving end of investor claims under various IIAs. As a result, States have
increased scrutiny of ISDS, and are currently examining reform options in a multilateral
setting. In 2017, the United Nations Commission on International Trade Law (‘UNCI-
TRAL) established Working Group III (‘“WGIII’) with a broad mandate concerning ISDS
reform, whose work is ongoing.

The reform efforts are timely. Foreign-direct-investment has been on the decline in
recent years for a variety of reasons (WIR 2019, p. 3), and proponents of ISDS and inter-
national investment law must be willing to reform to preserve. As highlighted by Angel
Gaurria, Secretary General of the OECD, ‘[i]f we want things to stay as they are, things will
have to change,” and such changes cannot be superficial (Gurria 2017). The United Nations
Conference on Trade and Development (‘UNCTAD”) has recognized that ‘[t]he investment
dispute settlement system must be designed to produce just outcomes that are viewed as
reflecting key societal values’ (Issues Note 1 2019, p. 27). This requires State action. In
line with UNCTAD’s approach, and in the current climate of ISDS reform, State action
needs to be directed towards balancing investor rights with support for other important
societal goals. One potentially impactful way to do this is for States to authorize limited

! E.g., the German public’s opposition to the Vatenfall v. Germany case concerning nuclear power produc-
tion, and opposition to the Philip Morris cases against both Australia and Uruguay.
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counterclaims through their treaty drafting practice (Bjorklund 2013, p. 466). Counter-
claims can allow a host-State to enforce obligations on an investor, including environmen-
tal obligations (Kjos 2007, p. 7). Increasing the availability of counterclaims, particularly
in the context of environmental damage, could achieve greater balance between the rights
of States and investors by creating a more equal and efficient system for ISDS (Kryvoi
2012, p. 218).

Additionally, leading scholars have called on WGIII to address asymmetry in ISDS as
part of reform efforts (Issues Note 1 2019, p. 21). In particular, the missing framework for
host-State counterclaims has been identified as an area deserving reform efforts (WGIII
2020, p. 3).% Yet, it remains unclear to what degree States will agree to discuss host-State
counterclaims. WGIII discussions may focus only on procedural elements of ISDS, or may
venture into substantive discussions concerning the legal basis for counterclaims and obli-
gations to be imposed on investors relating to human rights, the environment, compliance
with domestic law, etc. (Ibid., pp. 40, 41). What is clear is that ISDS is at a crossroads, and
a window of opportunity currently exists. Foreign-investment and environmental protec-
tion have the possibility to move from being potentially conflicting to potentially support-
ive realities (Vifiuales 2010, p. 6), and States have a chance to put environmental consid-
erations on equal footing with trade and investment concerns.

This article seeks to explore to what extent host-State counterclaims can rebalance the
relationship between States and investors in the specific context of environmental dam-
age. It takes a qualitative approach to answering this question by first examining case law
and scholarly commentary concerning host-State counterclaims generally; and then more
specifically by surveying additional relevant materials (cases, commentary, and docu-
ments from the UN System) regarding counterclaims based on domestic and international
law, respectively. The results of this research are then applied to the particular context of
environmental damage caused by investors in host-States, through both human rights, and
transnational public policy lenses. As such, the article first outlines the general legal basis
for counterclaims in treaty-based ISDS, highlighting the current fragmented approach
existing in international law. Then it will focus on the patchwork of possible legal bases
of counterclaims for environmental damage, specifically examining counterclaims from
emerging human rights and transnational public policy perspectives. Finally, the article
will focus on future developments in this rapidly changing area of law and provide sug-
gestions concerning the harmonization of approaches concerning this issue in light of the
ongoing multilateral reform discussions at UNCITRAL.

2 Availability of host-State counterclaims in treaty-based ISDS

Investment law is highly fragmented as there are thousands of treaties protecting invest-
ment in force in the world today. As a fundamental matter, ISDS requires consent of the
disputing parties to use the mechanism, however, ‘[t]here is no room for general sweeping
statements about whether counterclaims are within the consent to arbitrate investor claims’
(Lalive and Halonen 2011, p. 7.26). The language of arbitration agreements in IIAs is not
homogenous, and it is this language that determines whether consent to counterclaims

2 Scheduled for discussion during WGIII’s 39th session from 30 March—3 April 2020, postponed to Octo-
ber 2020 due to COVID-19.
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exists (Kjos 2007, pp. 14, 19). Even if host-State counterclaims are within the parameters
of the parties’ consent, the enquiry does not end there. Counterclaims must also be based
on obligations owed by the investor to the host-State founded in law that the Tribunal has
the authority to apply (Lalive and Halonen 2011, pp. 7.18, 7.23). Accordingly, the avail-
ability of host-State counterclaims under the current state of international investment law
can only be examined on a case-by-case basis.

Nonetheless, some generalities can be observed. Importantly, the two main proce-
dural frameworks governing ISDS, ICSID and UNCITRAL Arbitration Rules, both allow
counterclaims as long as they are within the jurisdiction of the Tribunal. Yet, the simple
inclusion of ICSID or UNCITRAL Rules in an ITA is not sufficient to indicate consent to
host-State initiated counterclaims. Under both frameworks, parties can derogate from the
general rule that counterclaims are permissible. It is therefore essential to understand how
the agreement permitting disputes to be submitted to ISDS proceedings defines the types of
disputes subject to arbitration.

Even where host-State counterclaims are authorized by both procedural rules and the
parties’ language of consent, some arbitral decisions have constructed an additional bar-
rier to counterclaims, focusing on whether the counterclaims are closely affiliated with the
investor’s underlying claims (Bjorklund 2013, pp. 473-474). This has been described as
the connectedness requirement, or connexion (Kjos 2007, p. 5). Case law offers no uniform
view concerning how connexion is met, and there is doctrinal debate concerning whether
a factual connection® between the investor’s claims and the host-State’s counterclaims is
sufficient, or whether there needs to be a legal nexus” as well (Lalive and Halonen 2011,
pp. 7.40-7.41; Atanasova et al. 2014, p. 387). One of the first publicly known investment
arbitration awards comprehensively addressing the availability of host-State counterclaims
was Saluka v. Czech Republic. The broad treaty language granting jurisdiction to ‘all dis-
putes...concerning an investment’ in conjunction with the UNCITRAL Rules was found to
allow counterclaims in principle (Saluka, p. 39). Yet the counterclaims were not admitted
since the Tribunal found mere factual connexion to be insufficient, requiring legal connex-
ion as well (Ibid., pp. 78, 79). Various subsequent cases followed this approach. A notable
example is Paushok v. Mongolia, where the Tribunal rejected a counterclaim for ‘violation
of environmental obligations’ for lack of a legal connexion as it related to Mongolian legis-
lation and regulation and not the applicable treaty (Paushok, pp. 678, 696).

The Saluka approach is problematic for host-States who have suffered damage
caused by an investor. Under an asymmetrical ITA the host-State will be hard-pressed
to identify a legal basis for counterclaims within the ITA itself, for environmen-
tal damage or otherwise. That is not to say that investors do not have legal obliga-
tions to host-States, however counterclaims for environmental damage are most often
based on domestic environmental law, not IIAs. Despite procedural rules authorizing
counterclaims generally, the Saluka line of cases indicates that unless there is express
language in the operative treaty allowing for application of host-State domestic law,
domestic law will not form a valid basis for admissible counterclaims since the requi-
site legal connexion would be missing. This renders environmental counterclaims vir-
tually impossible under most circumstances and has been criticized by various authors
as too demanding (Kjos 2007, p. 46; Lalive and Halonen 2011, pp. 7.41-7.42; Douglas

3 That the investor’s claims and host-State’s counterclaims are based on the same facts.
4 That the investor’s claims and host-State’s counterclaims are based on the same law, e.g., a BIT.
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2013, pp. 430-431; Atanasova et al. 2014, p. 383) and ‘makes the apparent availability
of counterclaims a mirage’ (Lalive and Halonen 2011, p. 7.40).

Nevertheless, a preponderance of recent cases suggests that legal connexion is not
necessary (Hussin 2019, p. 6) indicating that tribunals are moving away from this
requirement. For example, the Goetz v. Burundi Tribunal unanimously found a factual
nexus between the claims brought by the investor and the counterclaims brought by the
State to be sufficient (Goetz, pp. 282-285). As the applicable BIT permitted claims to be
resolved based on the BIT, as well as national and international law, when read in con-
junction with the ICSID regime it was interpreted as authorizing counterclaims (/bid.,
pp- 276-281). More recently, in Urbaser v. Argentina, the investors objected to Argen-
tina’s counterclaims based on the asymmetric nature of the operative BIT. However,
the Tribunal found that the BIT’s dispute resolution clause containing neutral language
clearly indicated that a factual connection between the original and counterclaims was
sufficient to take jurisdiction over the counterclaims (Urbaser, p. 1151). It recognized
that while ‘[i]t is certain and undisputable that the BIT s main and manifestly prevailing
focus is on a number of standards of protection for the investors rights and interests...
there is no provision stating that the...host-State would not have any rights under the
BIT’ (Ibid., pp. 1183-1184).

Doctrinal approaches have also evolved. Zachary Douglas has discerned a general
principle from the practice of various international tribunals that the subject mat-
ter jurisdiction of an international tribunal ‘extends to counterclaims unless expressly
excluded by the constitutive instrument’ (Douglas 2013, p. 427). While this ‘express
exclusion’ approach has by no means been uniformly adopted (Atanasova et al. 2014,
pp- 386-387), the approach is very much a deviation from the Saluka line of cases, and
a welcome development for advocates of allowing host-State counterclaims for environ-
mental damage.

Moreover, there is growing evidence that arbitral practice is moving in a more per-
missive direction concerning host-State counterclaims for environmental damage
in particular. ISDS tribunals are not immune from the global shift towards increased
awareness on environmental issues (Hussin 2019, p. 10) and have recently identified the
importance of reconciling the at times seemingly disparate areas of foreign direct invest-
ment and environmental law. Counterclaims for environmental damage were recently
granted in the related cases of Perenco v. Ecuador and Burlington v. Ecuador. Notably,
the Perenco Tribunal stated:

Proper environmental stewardship has assumed great importance in today’s world.
The Tribunal agrees that if a legal relationship between an investor and the State
permits the filing of a claim by the State for environmental damage caused by
the investor’s activities and such a claim is substantiated, the State is entitled to
full reparation in accordance with the requirements of the applicable law. (Interim
Decision on Counterclaims, p. 34)

Nevertheless, whether counterclaims are permissible remains a grey area depending
on many legal factors (Atanasova et al. 2014, p. 358). The Perenco Tribunal recognized
the fragmented nature of this field of law as it qualified its decision to grant full repara-
tion to Ecuador by stating that this is generally possible only if ‘the legal relationship
between the investor and the State permits filing’ of a counterclaim for environmental
damage (Interim Decision on Counterclaims, p. 34). Unless and until there exist multi-
lateral efforts clarifying the availability of counterclaims in ISDS generally, this lack of
clarity will persist.
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3 Possible legal bases of counterclaims for environmental damage
in treaty-based ISDS

Even where procedurally permissible, host-State counterclaims for environmental damage
are only effective if based on legal obligations owed by the foreign investor to the host-
State. Once the applicable law subject to the Tribunal’s mandate is determined, the host-
State must point to an obligation owed by the foreign investor based on that law. Careful
analysis of the operative agreement is required to determine whether claims can be made
under (a) the IIA only, (b) the IIA alongside customary international law, (c) the IIA, cus-
tomary international law and domestic law, or (d) some other combination of applicable
laws. The importance of this issue cannot be understated since a breach of legal obligations
by the investor will often be based on domestic, rather than international law, which may
not be subject to ISDS depending on the relevant treaty language.

3.1 Legal obligations based on host-State domestic law

Thus, the question arises, when can domestic law form the basis of host-State counter-
claims? Due to the fragmented nature of international investment law, the answer is that
classic legal answer of ‘it depends’. With broad treaty language and factually connected
claims, domestic legal obligations should be permitted as the legal bases of such claims
(Douglas 2013, pp. 424, 433, 442-443; Lalive and Halonen 2011, pp. 7.32-7.33). For
example, wording such as ‘all disputes relating to the investment’ would likely support
counterclaims based on domestic environmental law (Vifiuales 2010, p. 19). Naturally, this
is also the case when a treaty expressly references the domestic law of the host-State as
being applicable, as in Goetz, or where an investor does not contest that a tribunal is the
appropriate forum for resolution of the counterclaims as was the case in Burlington and
Perenco. Where domestic law is applicable, a tribunal may need to resort to expert tes-
timony from local legal experts concerning application of domestic environmental laws.
This is not problematic per se as investment arbitration tribunals regularly rely on such
experts appointed by the parties when examining complicated issues of local law.

On the other hand, a treaty may contain a narrowly drafted applicable law provision
restricting a foreign investor’s obligations to those found in the operative treaty, if any.
In such cases, there is no realistic avenue for counterclaims based on host-State domes-
tic law to be successful. As an asymmetrical IIA typically imposes no obligations on a
foreign investor, the substantive legal base for such claims will be lacking. Examples of
such narrowly tailored language can be found in the Energy Charter Treaty> and the former
NAFTA.® That is not to say that domestic environmental law is completely irrelevant in
such circumstances, however, domestic laws and investor compliance would be issues of
fact, not law. (Ibid.)

Additionally, treaty language is not always clear concerning the issue of applicable law.
For example, an IIA may have no express language concerning the applicable substantive
law. Here, reference to the governing procedural rules is useful. ICSID Convention Art.
42(1) states that where parties failed to agree on applicable law, ‘the Tribunal shall apply
the law of the Contracting State party to the dispute...and such rules of international law as

3> Art. 26(1).
6 Arts. 1116 and 1117.
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may be applicable.” UNCITRAL Rules Art. 35 provides that where parties fail to designate
applicable law, ‘the arbitral tribunal shall apply the law which it determines to be appropri-
ate.” In both situations it is possible that host-State environmental laws could form the basis
of counterclaims, if a factual connexion to the investor’s claims is present. Such situations
must be addressed on a case-by-case basis.

3.2 Legal obligations based on international law

Treaty language permitting, international law may provide a separate basis for host-State
counterclaims. This leads to an additional question concerning which sources of interna-
tional law impose international legal obligations on foreign investors. Treaties and custom-
ary international law, for environmental protection or otherwise, generally impose obliga-
tions directly on States, not private parties. Nevertheless, there are various international
legal obligations which can potentially be imposed upon investors.

3.2.1 Counterclaims based on human rights obligations

Since IIAs give investors the right to invoke international legal instruments, the question
arises whether such investors can conversely be subject to obligations under international
law, including human rights obligations. In this context, the Urbaser Award is notable
for its consideration of a host-State counterclaim concerning the human right to water.
It rejected the notion that ‘corporations are by nature not able to be subjects of interna-
tional law and therefore not capable of holding obligations’ (Urbaser, p. 1194). The Tri-
bunal reasoned that since corporations have rights under international law, they may also
have obligations. Specifically, ‘international law accepts corporate social responsibility as
a standard of crucial importance for companies operating in the field of international com-
merce...it can no longer be admitted that companies operating internationally are immune
from becoming subjects of international law’ (Ibid., p. 1195). Moreover, the operative
BIT’s broad wording permitted the Tribunal to determine that it was not ‘to be construed
as an isolated set of rules of international law for the sole purpose of protecting invest-
ments through rights exclusively granted to investors’ (Ibid., pp. 1188, 1189). Instead, the
BIT was interpreted in light of relevant rules of international law applicable in the rela-
tions between the parties, including those relating to human rights (/bid., pp. 1200, 1201).
Accordingly, the Tribunal cited Art. 25(1)” and Art. 30® of the Universal Declaration of
Human Rights (‘UDHR’), Art. 5(1) of the International Covenant on Economic, Social and
Cultural Rights (‘ICESCR”),” and the International Labor Office’s Tripartite Declaration
of Principles concerning Multilateral Enterprises and Social Policy to support the conclu-
sion that there is an obligation on all parties, public and private, not to engage in activities
aimed at destroying the human rights of others (Ibid., pp. 1196, 1199).

7 “Everyone has the right to a standard of living adequate for the health and well-being of himself and of
his family, including food, clothing, housing and medical care and necessary social service’.

8 “Nothing in this Declaration may be interpreted as implying for any State, group or person any right to
engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms set
forth herein.’

° “Nothing in the present Covenant may be interpreted as implying for any State, group or person any right
to engage in any activity or to perform any act aimed at the destruction of any of the rights or freedoms rec-
ognized herein, or at their limitation to a greater extent than is provided for in the present Covenant.’
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Nevertheless, private parties are not subject to the same international legal obligations
as States, thus, a host-State must identify as a particular cause of action the specific inter-
national law obligations imposed upon a private party (Ibid., p. 1206). The Urbaser Tribu-
nal made an important distinction between an obligation to perform and an obligation to
abstain. It highlighted that a State’s obligation to perform certain acts transfers to investors
through a contractual framework subject to domestic, but not international law (Ibid., p.
1210). To the contrary, obligations to abstain from committing acts violating human rights
under international law can apply to both States and private parties (/bid.). Argentina’s
human rights obligation to provide drinking water and sanitation services was an obliga-
tion to perform and transferred to the investor via contract, not international law. Thus, the
Tribunal could not find an independent human rights obligation of the investor sourced in
international law that corresponded to Argentina’s obligation to provide water and sanita-
tion (Schacherer 2018, p. 30). The counterclaim consequently failed.

As Urbaser engaged in a novel approach to the role of human rights in the ISDS context,
it is not without its criticisms. Patrick Abel’s analysis of the case argues that the Tribunal’s
reasoning was obscure (Abel 2018, pp. 68, 72). He takes issue with the conclusion that cor-
porations can have human rights obligations arguing that international law has not arrived
at this conclusion (/bid., p. 83). His position is that corporations can only have non-binding
‘responsibilities’, and the Tribunal conflated non-binding human rights norms with legally
binding human rights obligations (/bid., pp. 77-79). Edward Guntrip argues that Article 30
UDHR and Article 5(1) ICESCR are self-containing and aimed at preventing the deliberate
misinterpretation of one human rights obligation found in each respective document to jus-
tify the violation of other rights found therein (Guntrip 2017). He contends that a general
obligation to abstain is not clearly established by these provisions, since based on a restric-
tive interpretation they do not apply to rights sourced from other treaties (Ibid.).

Despite these disagreements, in the relatively short time since Urbaser, at least one
other tribunal has been convinced to follow the approach in part. Aven v. Costa Rica relied
on Urbaser for the proposition that while it is primarily to States to enforce environmental
law, ‘it cannot be admitted that a foreign investor could not be subject to international law
obligations in this field, particularly in the light of (the broad treaty language of the appli-
cable IIA)’ (Aven, p. 737). The Tribunal further opined:

This Tribunal shares the views of Urbaser Tribunal that it can no longer be admitted
that investors operating internationally are immune from becoming subjects of inter-
national law. It is particularly convincing when it comes to rights and obligations
that are the concern of all States, as it happens in the protection of the environment.’
(Ibid., p. 738).

Nevertheless, Costa Rica did not prevail on its counterclaims. First, the Tribunal stated
that the articles of the ITA upon which Costa Rica based its counterclaims did not ‘in and
of themselves — impose any affirmative obligations on investors’ (Ibid., p. 743). In other
words, Costa Rica failed to base its counterclaim on international law obligations of the
investor. Whether this impliedly adopted the Urbaser approach juxtaposing an affirmative
obligation to perform with a negative obligation to abstain is not clear. The Tribunal did
not engage in this analysis, likely because Costa Rica also failed to make adequate factual
allegations, thus contributing to the failure of the counterclaims (/bid., p. 745).

Similarly, in his Partial Dissenting Opinion in Bear Creek Mining v. Peru, Philippe
Sands cited Urbaser for the notion that even though a convention may not impose obli-
gations directly on a private party investor, this does not mean that it is without legal
effects for the investor (Partial Dissenting Opinion, p. 10). Sands directly quoted Urbaser
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concerning the obligation of private parties not to engage in activity aimed at destroying
human rights and highlighted that a BIT ‘has to be construed in harmony with other rules
of international law of which it forms part, including those relating to human rights’ (Ibid.
citing Urbaser, pp. 1199, 1200). He then used this reasoning to invoke ILO Convention
169,'° stating:

This Tribunal is entitled to take the Convention into account in determining whether
the Claimant carried out its obligation to give effect to the aspirations of the Aymara
peoples in an appropriate manner, having regard to all relevant legal requirements,
including the implementing Peruvian legislation (Ibid., p. 11)."!

Under Article 15 of ILO Convention 169, indigenous people have a right to participate in
the use, management and conservation of natural resources. Ultimately, Professor Sands
found that the Claimant did not fully allow local communities to exercise legitimate inter-
ests and rights in their land,'? failed to engage in proper community relations, and did not
provide an adequate opportunity for members of certain communities to participate in
essential consulting processes (Ibid., pp. 35, 36). The dissenting opinion did not explicitly
differentiate between whether the rights at issue were based on obligations to perform or
abstain. Yet, that the Claimant prevented, or at least did not allow, legitimate rights and
interests to be exercised can properly be construed as a failure to abstain from destroying
the rights of others, and conforms with the Urbaser approach.

Since ISDS cases are heavily dependent on the language of the operative IIA along
with the factual circumstances of the case, and ultimately the interpretation of the Tribunal
seized, no general conclusions can be derived concerning whether human rights obliga-
tions can be imposed on an investor in a given case. Nevertheless, a roadmap is present.
The Urbaser line of cases opens the door to human rights-based host-State counterclaims
and the obligation to abstain from activities aimed at destroying human rights may provide
a cause of action for environmental damage caused by an investor in ISDS proceedings.
Should States find the approach to be desirable, ongoing multilateral discussions are capa-
ble of defining the parameters of human rights-based counterclaims and clarifying how and
when they may be used in future investor-State disputes.

3.2.2 Counterclaims for environmental damage based on human rights obligations

In Urbaser, the specific human right at issue was the right to water, officially recognized
as a human right by the UN in 2010 (Resolution 64/292). However, unlike the right to
water, there is as of yet no expressly recognized universal international human right to a
safe, clean, healthy, and sustainable environment (‘right to a healthy environment’). While
the ongoing work of the UN Human Rights Council Special Rapporteur on Human Rights
and the Environment (‘Special Rapporteur’) may lead to recognition of such a right in
some form, the international community has not expressly arrived at this point. This does

10 Indigenous and Tribal Peoples Convention 1989.

" Importantly, the applicable law clause of the operative IIA provided that the Tribunal ‘shall decide the
issues in dispute in accordance with this Agreement and applicable rules of international law’ allowing for
ILO Convention 169 to be taken into consideration as a rule of international law applicable to Peru. See
Partial Dissenting Opinion at p. 11.

12 E.g., participating in the use, management, and conservation of natural resources, as well as participating
in the benefits of the investment project.
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not indicate that human rights and environmental protection are disparate areas of law, in
fact, the contrary is the case. Since at least the Stockholm Declaration of 1972 there has
been international recognition of the link between human rights and environmental pro-
tection and it has been ‘firmly established...that environmental degradation can and does
adversely affect the enjoyment of a broad range of human rights’ (Knox 2013, p. 17). Addi-
tionally, 155 States have recognized the right to a healthy environment in some form, and
there have been consistent recommendations in recent years that the right be globally rec-
ognized as fundamental. (Knox and Boyd 2018, p. 36; UN Experts 2019).

Moreover, the Special Rapporteur recently outlined that all States, including those yet to
recognize the right to a healthy environment, have obligations as set out by the Framework
Principles on Human Rights and the Environment (‘Framework Principles’) (Boyd 2019,
p. 8). Said principles do not create new obligations, ‘[r]ather, they reflect the application
of existing human rights obligations in the environmental context.” (Knox 2018, p. 8). Yet,
in many cases, resort to non-binding concepts such as those elaborated by the principles
will not be required in practice. Once again, fragmentation prevails. As more than 80%
of UN Member States legally recognize the right to a healthy environment in some form
(Boyd 2019, p. 13), a universally recognized right will often not be necessary to form the
basis of a host-State counterclaim against a private party to abstain from destroying that
right. Whether a legally recognized right to a healthy environment exists as the basis for
a host-State counterclaim must be determined on a case-by-case basis by looking at the
host-State’s human rights obligations found in regional agreements and national law (Knox
2018, p. 11).

Still, until the right to a healthy environment is fully recognized by the international
community, where there is doubt concerning whether the right exists, a host-State coun-
terclaim may be better grounded in other discrete human rights concepts implicated in the
context of environmental damage. Under the Urbaser approach, a cause of action may be
based on allegations that the investor failed to abstain from engaging in activity aimed at
destroying some other recognized human right, thus leading to environmental damage.
Examples of such rights include environmental threats to the right to the enjoyment of the
highest attainable standard of physical and mental health,'® and the right to an adequate
standard of living and its componentsI4 (Knox 2013, pp. 20, 21). The 2018 Framework
Principles acknowledged this ‘greening’ of existing human rights, but at the same time
favoured explicit recognition of the right to a healthy environment, arguing that it raises
the profile and importance of environmental protection. (Framework Principles 2018, pp.
12—14). It remains to be seen whether the international community will follow this call to
action.

3.2.3 The role of transnational public policy

Should a host-State find it difficult to base a potential counterclaim for environmental dam-
age on domestic legal obligations or international human rights approaches, transnational
public policy may provide an additional path for such claims. Transnational public policy
refers to generally accepted fundamental international principles across legal systems that

13 E.g., improper disposal of toxic waste, exposure to radiation and harmful chemicals, oil pollution, and
large-scale water pollution.

14 E.g., improper use of pesticides as a threat to the right to food, waste from extractive industries infring-
ing the right to water.
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are part of the public policy of a majority of States (Kreindler 2015, p. 10; Lew 2018, pp.
25-26). It consists of norms relating to a range of issues, from maintenance of international
public order to incorporating into law universal moral or ethical foundations linked to the
survival of our species (Gowlland-Debbas 2011, p. 245). Further, it signifies an interna-
tional consensus accepted by ‘civilized nations’ that must be applied (Lew 2018, p. 22).
Such consensus is not demonstrated using any singular source but rather through various
sources, including international convention law, national law, arbitral case law, general
principles of law, scholarly writings, and customs and usages (Jagusch 2015, pp. 29, 32;
Kreindler 2015, pp. 10-11; Lew 2018, pp. 22, 30). Unanimity is not required (/bid.), how-
ever, the principles should be ‘largely recognized by the international community’ (Lew
2018, pp. 22-23). Convergence of national laws on a particular point is a strong indicator
that transnational public policy exists (Jagusch 2015, p. 29), as is convergence between
various sources in addition to national laws (Lew 2018, pp. 27-28). Rather than consist-
ing of a list of discrete principles, it is perhaps best viewed as a method that examines a
combination of sources to determine its existence in specific circumstances (Ibid., pp. 29,
32). “Which rule or principle should be applied in a particular case will depend on the facts
and the way in which the arbitral tribunal “sees” the case at the relevant time’ (Hunter and
Conde e Silva 2003, p. 369).

Application of transnational public policy in ISDS as a general matter is not novel (Jag-
usch 2015, p. 45). A well-known example is World Duty Free v. Kenya where the Tri-
bunal expressly applied transnational public policy against bribery and corruption (World
Duty Free, p. 157). In the context of transnational public policy, there is clearly consensus
that corrupt behaviour is prohibited (Kreindler 2015, pp. 10-11). Consensus exists despite
divergent approaches between jurisdictions and international legal instruments concerning
important issues such as how an arbitral tribunal determines that actions are corrupt (Lew
2018, pp. 34-35, 39). The World Duty Free Tribunal found consensus by looking to the
national law of many countries, numerous international conventions, and arbitral jurispru-
dence (World Duty Free, p. 141 et seq; Jagusch 2015, p. 35). It noted that since transna-
tional public policy demonstrates international consensus, norms considered transnational
public policy are applicable in all fora (World Duty Free, pp. 139, 141; Lew 2018, p. 58).

The World Duty Free approach towards transnational public policy can be transposed to
human rights and environmental damage. Despite divergent approaches between national
and international legal instruments concerning human rights and the environment, con-
sensus concerning various fundamental rules, principles, and norms can be observed.
The Special Rapporteur identified this consensus and established that a great majority of
countries have recognized the right to a healthy environment at the national or regional
level, while simultaneously acknowledging a ‘greening’ of other human rights principles
by treaty bodies, regional tribunals, and other special rapporteurs (Framework Principles
2018, pp. 11-13).

The rationale behind treating principles concerning human rights and the environment
as transnational public policy is clear. Both human rights and environmental law have
principles and rules of a fundamental character whose binding force is derived from their
underlying rationale and relevance for protection of fundamental global interests (Gowl-
land-Debbas 2011, p. 246). Accordingly, it should be generally accepted that such princi-
pals have a role in international arbitration (Jagusch 2015, p. 45). Giving effect to such pol-
icy in ISDS proceedings is fundamentally logical. ISDS tribunals are capable of advancing
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transnational public policy concerning human rights,> and simultaneously the environ-
ment,'® by enforcing such policy in the context of environmental damage (Miles and Nich-
ols 2017, p. 126; World Duty Free, pp. 142—-157). Transnational public policy upholding
minimum standards of conduct accepted in most countries concerning environmental dam-
age and human rights does not conflict with trade and investment, rather it increases pre-
dictability and stability. Thus, the question arises, in the context of a host-State counter-
claim for environmental damage, what transnational public policy is relevant? While this is
dependent on the specificities of a given case, it could take various forms.

The first concerns the responsibility of private parties under international law. The
principle that corporations themselves have a responsibility to respect human rights is one
of the pillars of the normative framework which applies to environmental human rights
abuses (Knox 2013, p. 59). While this responsibility has been described as a moral rather
than legal obligation, international law is clearly moving towards imposing human rights
obligations on private parties, and transnational public policy is arguably already there.
Special Rapporteurs Knox and Boyd recognized in their 2018 joint report that, in line with
the UN Human Rights Council Guiding Principles on Business and Human Rights (‘Guid-
ing Principles’) businesses have a responsibility to avoid causing or contributing to adverse
human rights impacts through environmental harm (Knox and Boyd 2018, p. 18). Guide-
lines, recommendations, and other instruments created by international organizations can
form part of transnational public policy ‘because they have been widely accepted by differ-
ent societies around the world’ (Kessedjian 2007, p. 861). Furthermore, Framework Prin-
ciple 12 states that ‘States should ensure the effective enforcement of their environmental
standards (which may be derived from international legal obligations) against public and
private actors’, and as the official commentary clarifies, States should punish and redress
violations of environmental standards by private parties (Framework Principles 2018, p.
34). The Urbaser line of cases further evidences this movement towards holding private
parties responsible as subjects of international law under certain circumstances. While
some commentators may disagree with this approach, convergence of a variety of sources
on this point is taking place, and a line of cases recognizing that private parties can be sub-
jects of international law is developing in the ISDS sphere.

Second, there is a pertinent question concerning whether the principle that private par-
ties must abstain from destroying rights of others can be considered transnational public
policy. Despite criticisms of the Urbaser Tribunal’s reasoning on this issue, its approach is
in line with the Guiding Principles. The Principles articulate a fundamental principle that
‘business enterprises...should avoid infringing on the human rights of others’ and ‘requires
that business enterprises...[a]void causing or contributing to adverse human rights impacts
through their own activities.” (Guiding Principles 2011, p. 11). While these principles have
been said to consist of non-binding responsibilities of corporations, their language imply
obligation, and in addition to the transnational public policy indicating that private parties
can be subject to international law obligations, evidences growing consensus that, quite
simply, corporations must not violate human rights. The commentary to Framework Princi-
ple 12 echoes the approach found in the Guiding Principles stating that ‘the responsibility
of business enterprises to respect human rights includes the responsibility to avoid causing

15 As reflected by myriad sources, e.g., the International Bill of Rights, Guiding Principles on Business and
Human Rights, the Revised Draft, regional instruments, and the work of the UN Human Rights Council.

16 As reflected by, e.g., the Stockholm and Rio Declarations, the work of the Special Rapporteur, myriad
international environmental law treaties, and the law of 155 countries.

@ Springer



Examining host-State counterclaims for environmental damage... 439

or contributing to adverse human rights impacts through environmental harm.” (Framework
Principles 2018, p. 35). Similarly, the UN’s revised draft Treaty on Business and Human
Rights (‘Revised Draft’) underlines in its Preamble that ‘all business enterprises...have the
responsibility to respect all human rights, including by avoiding causing or contributing to
adverse human rights impacts through their own activities...” While this instrument is still
in its early stages, the international community is clearly moving towards upholding this
policy.

Third, while there is no multilateral legal instrument formally recognizing a right to a
healthy environment, transnational public policy has also developed in this context. The
right enjoys wide recognition by States combined with numerous international conventions
concerning affirming the right. Again, 155 States have recognized the right to a healthy
environment in some form. An additional 36 States have signed non-binding international
declarations explicitly incorporating the right. Thus, of 193 UN member States, only Oman
and North Korea have not expressed support for the right to a healthy environment. (Knox
and Boyd 2018, pp. 34, 36). Additionally, arbitral jurisprudence has consistently under-
lined the importance of environmental protection. Despite multilateral foot dragging in
developing a formal right to a healthy environment, the international consensus surround-
ing this issue indicates the existence of applicable transnational public policy. Ongoing
ISDS reform efforts provide an additional opportunity to expand on this consensus, as well
as define the extent to which transnational public policy can be used in ISDS proceedings.

4 Future developments: towards defragmentation?

As outlined above, proponents of ISDS must engage in non-superficial reforms in an effort
to preserve the system to the extent possible. From an environmental protection standpoint
the current fragmented, case-by-case basis approach to the availability of host-State coun-
terclaims for environmental damage is undesirable and inefficient. Regulation of business
enterprises to protect against human rights abuses resulting from environmental harm is
of paramount importance, and remedies for such abuses need to be available (Knox and
Boyd 2018, p. 17). One such remedy may be increased use of host-State counterclaims
for environmental damage in ISDS proceedings. While counterclaims are not a panacea,
they are considered by UNCTAD to be an ‘Improved ISDS Procedure’ and form part of
the reform toolkit for rebalancing of the asymmetrical nature of ISDS (Issues Note 1 2019:
Box 1). In evaluating foreign investment projects, many governments, especially those who
rely heavily on foreign investment for development, may not have the technical capacity
to identify potential human rights abuses and environmental damage until after the fact
(Boyd 2020, p. 22). The availability of host-State counterclaims for environmental damage
in ISDS could serve a balancing function in such situations. Furthermore, the specter of
counterclaims could potentially have an important deterrent effect on bad behaviour. Still,
while the window is currently open for cooperative multilateral reforms, enabling host-
State counterclaims remains one of the least frequent procedural reforms included in recent
ITAs (Issues Note 1 2019, Box 1, Table 4; 10). The question remains whether ongoing
UNCITRAL reform efforts could lead to a uniform approach in this regard, and if so, what
would it look like?

As treaty language and arbitral jurisprudence provide little uniformity concerning
host-State counterclaims for environmental damage, the most effective way to allow such
claims is through systemic reform to treaty practice. ‘This could take the form either of
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interpretative notes about existing treaty text, or more likely the negotiation of specific pro-
visions about counterclaims in new treaties’ (Kalicki 2013). Should States so desire, there
are few barriers to including clauses permitting host-State counterclaims for environmental
damage in the new generation of IIAs. In fact, there has been a clear trend in treaty prac-
tice towards including environmental clauses in ITAs in recent years (Vifiuales 2016, p. 14;
Hussin 2019, p. 4). Practically speaking however, for there to be any semblance of consist-
ency and harmonization, an approach clarifying the availability of host-State counterclaims
under existing treaties needs to be simultaneously developed. The majority of ISDS cases
are under old-generation ITAs where the availability of counterclaims may not be clear. Of
the 71 known treaty-based ISDS cases initiated in 2018, all but one were under treaties
signed before 2012 (Issues Note 2 2019, p. 3). If reform is piecemeal and only addresses
new-generation IIAs, this could have the adverse effect of creating additional fragmenta-
tion, uncertainty, and complexity in an already murky area of the law (Issues Note 1 2019,
p- 26). Therefore, modernizing old-generation treaties remains a priority and ‘so far such
reform actions have addressed a relatively small number of IIAs...(thus) there is broad
scope and urgency to pursue them further’ (Issues Note 3 2019, pp. 4, 8).

Should States find it desirable, procedural reform of new and existing treaties should
expressly authorize host-State counterclaims. Innovative treaty language could make it
clear that when an investor accepts a host-State’s offer to arbitrate found in an IIA, it is
also consenting to the host-State being able to bring a claim against it. In other words,
ITAs could give investors the choice to consent to host-State counterclaims or relinquish
their rights under the agreement. This would work to rebalance the asymmetry found in
old-generation IIAs by avoiding situations whereby an investor can bring claims against a
host-State while being insulated from its own wrongdoing in the ISDS sphere. Concerning
the substantive elements of IIAs, treaty practice can be modernized to expressly impose
obligations linked to domestic environmental obligations upon investors. Regarding newly
negotiated treaties, treaty language must simply require that investors follow domestic
environmental laws and regulations. For old-generation IIAs, amendments are capable of
expressly clarifying whether violation of domestic environmental obligations could pro-
vide a valid cause of action upon which a host-State could base a counterclaim.

Treaty practice can also be modernized concerning international norms. As environ-
mental concerns have hitherto been sidelined in favour international economic cooperation,
integration of environmental norms into international economic agreements is necessary
to prevent them from continued relegation in this context (Sands 2003, p. 53). States regu-
larly use language in investment contracts requiring investors to follow domestic legal obli-
gations as well as international norms (Douglas 2013, pp. 434-435), and the contractual
practice should be extended to treaty practice. A potential solution for both old-generation
and new treaties is to reference relevant global standards. Doing so would avoid the thorny
issue of whether obligations found outside of the four corners of an IIA should be inte-
grated therein, as the obligations would then originate in, or at a minimum be incorporated
by reference, in the agreement itself (Abel 2018, p. 83). In addition to the aforementioned
Framework Principles and Guiding Principles, reference could be made to the UN Char-
ter, the Universal Declaration of Human Rights, UN Global Compact, OECD Guidelines
for Multinational Enterprises, and UN 2030 Agenda for Sustainable Development (Issues
Note 3 2019, p. 6). There is evidence that this practice has begun to take root, as voluntary
standards and guidelines have started to appear in new-generation IIAs, generally in the
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context of corporate social responsibility (Lahlou et al. 2019).!” Thus, for the advocate
of increasing the availability of host-State counterclaims for environmental damage the
way forward is for States to engage in treaty practice that expressly allows counterclaims
based on domestic law as well as international norms. This requires harmonization of State
approaches as well as clear applicable law clauses in IIAs.

While modifying each existing treaty may be overly cumbersome, interpretive notes
may provide an additional way forward. Multilateral cooperation (perhaps under the aus-
pices of WGIII) and development of common interpretations of regularly recurring lan-
guage found in old-generation ITAs could be a novel, but useful way to achieve this. Such
interpretations could allow States to harmonize positions concerning various issues such
as:

(a) Whether counterclaims can be based on host-State domestic environmental laws and
regulations;

(b) Whether, and to what extent human rights obligations can be imposed on investors;

(c) Whether there is a general right to a healthy environment;

(d) Whether, and to what extent transnational public policy can be used in ISDS proceed-
ings.

Another important issue concerns situations where the foreign investor owning an
investment in a host-State is protected by the corporate veil from lability for environmental
damage caused by its investment. If the local entity in the host-State caused the damage,
the question arises as to whether the corporate veil should be pierced to hold a sharehold-
ing entity from the investor-State responsible. An in-depth analysis of this important issue
is beyond the scope of this article, but as with other concerns regarding host-State counter-
claims, issues concerning corporate veil protection when investments have caused environ-
mental damage could also be resolved by treaty language and/or interpretive notes should
States so desire. Whether States move in this direction remains to be seen, however, the
Revised Draft, as well as the Guiding Principles indicate movement towards holding par-
ties responsible,18 despite complex business relationships and structures, for transnational
human rights violations (Revised Draft 2019, Art. 6; Guiding Principles 2011, Arts. 13,
14).

5 Conclusion

Due to the fragmented nature of investment law, determining whether host-State counter-
claims for environmental damage are available in ISDS proceedings can feel comparable to
wandering through a labyrinth. Nevertheless, this article has highlighted emerging human
rights and transnational public policy bases for host-State counterclaims for environmental
damage. As demonstrated above, trends indicate that more permissive approaches towards
allowing such claims where they are factually connected to the underlying claims and not

17 Examples include the EFTA—Indonesia CEPA (2018) and the Canada—EU CETA (2016).

18 If counterclaims for environmental damage succeed, questions concerning appropriate remedies arise.
While this issue is beyond the scope of this article, remedies will generally need to be addressed taking the
factual elements of a dispute into consideration, in order to determine whether primary (i.e., preventative or
restorative) or secondary (i.e., pecuniary damages) remedies are most appropriate.
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outside the parties’ consent are prevailing. Still, even where tribunals allow counterclaims,
host-States often struggle to ground claims on obligations owed by investors founded on
law that the tribunal has the authority to apply. Where claims based on domestic envi-
ronmental law are unavailable, the emerging human rights-based approach to host-State
counterclaims for environmental damage may provide adequate grounds. Moreover, trans-
national public policy arguments, while yet to be tested in this specific context, may pro-
vide additional grounds for environmental counterclaims. In the end however, it is States
who shape ISDS, and should States wish to harmonize their approaches and balance the
inherent asymmetry of the procedure by uniformly authorizing factually connected coun-
terclaims, they may engage in treaty practice which achieves this. Furthermore, the FDI
landscape is not fixed. As development increases, so does the competition between states to
attract investment alongside the heterogeneity of FDI projects. Even if available, competing
political interests and other factors may steer countries away from pursuing counterclaims.
Nevertheless, with the ongoing ISDS reform providing a forum, there presently exists
an important opportunity for increased discussions concerning the asymmetric nature of
ISDS alongside investment law’s relationship with environmental and other societal issues.
Whether States ultimately take up their rights remains to be seen.
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