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Abstract
This research examines the form, social function, and policy implications of customary marine tenure (CMT) in Ngarchelong, a
rural and fishery-dependent state in the Republic of Palau. Using ethnography, we find that CMT in Ngarchelong persists in a
state of legal pluralism, expanding the normative space for asserting and contesting fishing privileges. Flexible administration of
CMT provides benefits to the resident community, including material support from nonresidents and the strengthening of social
bonds and networks. A fishery permit system under consideration would redefine fishery access as a privilege granted by
government, thereby potentially impacting the social benefits supported by the community’s administration of CMT. With
applications beyond Palau, we discuss an alternative management approach that could better harmonize fishery policy with local
social context, thereby preserving the social functions of contemporary CMT.
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Introduction

Customary marine tenure (“CMT”), a situation where a
social group controls access and use of marine resources
on traditional nearshore fishing grounds (Johannes 2002),
is well documented throughout the islands of the Pacific
(e.g., Johannes 1978; Ruddle 1994). Historically, CMT
varied in form and function across the region, but it com-
monly entailed flexible administration of fishing rights
that were characterized by some degree of exclusivity
(e.g., in the use of a fishing ground or a particular fishing
method) (Ruddle 1996; Johannes 1998). Though forces
associated with colonialization, economic development,
and nation-building eroded many CMT systems through-
out the Pacific, they persist in a number of settings today
(Aswani 2017). Their form and function may have
evolved, however, to reflect the changing demographics
and needs of fishing communities and the coexistence of
CMT with state law.

CMT is often characterized as a traditional form of small-
scale fishery management (e.g., Johannes 1981). Small-scale
fishers, who generally harvest fish from shore or small boats
in coastal waters, account for as much as 90% of the world’s
fishers (Hauck 2008). With small-scale fisheries facing
mounting challenges throughout Oceania (Hardy et al.
2016), there is considerable interest in reviving, strengthening,
or using features of CMT to address resource overexploitation
and decline (Kittinger et al. 2014; Aswani 2017).
Prescriptions for doing so are generally grounded in the belief
that CMT represents a better fit to local social and ecological
context than Western models of fishery management (Aswani
and Ruddle 2013) and/or in the logic of neoclassical econom-
ics that exclusive and secure property rights (presumed to flow
from CMT) incentivize fishers to invest in the maintenance of
fishery resources because resulting benefits will accrue only to
rights holders (Wilen et al. 2012). With respect to the latter,
CMT is often equated with territorial use rights for fisheries
(“TURFs”), a popular rights-based fishery management tool
that grants exclusive fishing rights in a particular territory to a
defined group of fishers (Wilen et al. 2012; Quynh et al.
2017). The extent to which CMT functions to produce the
incentives that economists ascribe to TURFs is uncertain,
however, as fishing rights under CMT may be less secure
and conditional upon meeting culturally specific criteria.
Indeed, Lieber and Rynkiewich (2007) prefer the term “claim”
to “right” to avoid any presumption of enforceability through
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sanction. We use the term “right” because of common usage,
but with the understanding that CMT rights may be poorly
defined, contingent, and contestable.

The primary focus of this research is not the functioning of
CMT as a fishery resource management strategy, but rather,
the functioning of CMT as a social or community manage-
ment strategy and the implications for fishery policy, topics
that have received insufficient attention in the literature on
Pacific small-scale fisheries management. We use ethnogra-
phy to analyze the form and functioning of CMTwith respect
to a small-scale fishery in Ngarchelong State in the Republic
of Palau, a small island nation in western Micronesia. Our
objectives are (i) to describe the parameters of CMT rights
in Ngarchelong; (ii) to explain the social function they serve;
and (iii) to explore the implications for fishery policy in our
research site and more broadly.

Historically, CMT served a number of important social
functions in Pacific societies, including conflict minimization
and resource distribution (Johannes 1982; Cohen and
Steenbergen 2015). Indeed, it is debatable whether CMT em-
bodies a conservation ethic, as there is evidence that in many
societies it evolved, not in response to resource scarcity, but to
manage relationships between social groups (Foale et al.
2011). With elements of CMT persisting in places, adminis-
tration of customary fishing rights by local communities may
continue to serve important social functions in contemporary
Pacific societies. Aswani (2017: 5) observes that CMT sys-
tems are “‘messy’ and ‘contested’ social spaces that are con-
tinually evolving” though not necessarily for the purpose of
conserving marine resources. He notes that failure to account
for the fluid networks of CMT stakeholders in TURF design
can compromise a policy’s effectiveness and equity (Ibid.).We
broaden that argument to suggest that failure to account for
potentially heterogeneous networks of CMT stakeholders and
the social function of CMT in the design of any fishery man-
agement policy that formalizes or redefines fishery access and
use rights risks undermining social systems that may help to
support the viability of a fishing community. As our case dem-
onstrates, even where CMT is weakly enforced, contested, and
coexists with state law, it may nonetheless exert subtle con-
straints on behavior and help to maintain social bonds and
networks that are critical to sustainable livelihoods. Our find-
ings support other scholarship calling for “hybrid” fishery pol-
icies (e.g., Aswani and Ruddle 2013; Kittinger et al. 2014) that
incorporate customary principles, such as administrative flex-
ibility, into conventional fishery policies, and we demonstrate
how such policies may be designed to take into account local
context and the social function of CMT.

To ground our discussion of CMT in Ngarchelong, we brief-
ly review the literature on customary property rights in the
Pacific in the following section, highlighting the dynamic, con-
tingent, and relational nature of such rights, and the group and
individual benefits they provide. We also introduce the concept

of legal pluralism, which we employ to understand and explain
the development of CMT in Ngarchelong under multiple legal
systems. We then describe our methods and the case study
setting, followed by a discussion of historical CMT in Palau
before turning to our examination of present-day CMT in
Ngarchelong, describing its social function and benefits. We
conclude with a discussion of the implications of our findings
for fishery policy, both in Ngarchelong and more broadly.

Customary Property Rights in the Pacific

Characteristics

CMT represents a specific form or subset of customary prop-
erty rights, which, as a broader category, encompass custom-
ary rights to a range of property types or resources, both ter-
restrial and marine. Though there is considerable variability
across customary property rights systems in the Pacific, there
are common features or principles that emerge from the liter-
ature and ground our discussion of CMT in Ngarchelong.
First, property rights, whether customary or otherwise, do
not merely define an individual’s relationship to a thing; rath-
er, they define the terms of a relationship among people with
regard to a thing (Lieber and Rynkiewich 2007; Wagner and
Talakai 2007). As such, property rights have been conceptu-
alized as a form of social relation (Wagner and Talakai 2007).
In addition, property rights derive from institutions –– i.e.,
formal and informal rules, norms, and strategies that structure
human interactions (Ostrom 2005).1 In the case of customary
property rights, the underlying institutions that give substance
to the rights generally emanate from customary practice and
traditional law (Ruddle 1996), though as described below,
they may also be based, in part, upon state law. Among other
things, these institutions prescribe the basic parameters of cus-
tomary property rights – e.g., who may use a resource, for
what purposes, and under what conditions.

In the Pacific, culturally specific criteria determine who
holds customary property rights and the specific uses and
obligations attendant to those rights. On Lihir Island, off
Papua New Guinea, rights to land controlled by a particular
clanmay be acquired through contributing to and participating
in community feasts (Macintyre and Foale 2007). Even after
individuals relocate to another village, they may maintain
membership in the community of rights holders through con-
tinued participation in this social ritual. Importantly, members
of customary rights-holding communities do not necessarily

1 In the institutional analysis literature, the term “institution” would include
formal state laws, such as statutes, as well as traditional laws issued by tradi-
tional leaders pursuant to decision-making rules or procedures. For analytical
clarity, however, in this paper we generally use the term “law” to refer to
formal state laws and laws issued by traditional leaders, reserving the term
“institution” for informal rules, norms, and strategies.
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have equal or identical rights. In the marine context, Ruddle
(1996) observes that CMT may be characterized by multiple,
overlapping layers of customary rights with differing use priv-
ileges assigned according to social criteria. Extensive primary
rights, for example, may be inherited by descent, while more
restrictive secondary rights may be gained through marriage
or residency (Ibid.). Additionally, countervailing rights to a
particular species or fishing technique may belong to a kinship
group, such as a clan or lineage (Carrier 1987).

In general, the boundaries of a social group or network with
customary property rights are not rigidly defined, but are in-
stead fluid and contingent upon multiple factors (Aswani
2017). For example, CMT rights at Marovo Lagoon in the
Solomon Islands may be inherited through both matrilineal
and patrilineal descent (Ruddle 1996). An individual thus be-
longs to multiple social groups with rights in potentially more
than one fishing territory (Ibid.). The strength of those rights
and group membership are influenced by residency and usage,
however, as fishing rights are generally strongest in areas
closest to an individual’s primary residence, and they may
erode over time if not used (Ibid.).

Customary property rights and associated social groups are
also dynamic, being deeply embedded in changing political,
economic, and social contexts (Aswani and Ruddle 2013). In
this regard, societal changes associated with colonialization,
development, and nation building in Oceania have greatly
impacted customary property rights throughout the region
(Ruddle 1996). In some cases, they have adapted and
persisted, while in others they have collapsed (Ibid.).
Aswani (2002) finds that adaptation and maintenance of
CMT in the face of social and demographic changes may be
more likely when rights holders reside in close proximity to
one another and hold a higher degree of social and cultural
affinities, while Cinner (2005) finds that continued mainte-
nance of CMT is associated with greater distance from mar-
kets, lower migration, higher dependence on fishing, and
more conflicts over resources.

In settings where customary property rights persist, norms
associated with resource use may provide both group and
individual benefits. Resource-sharing norms, for example,
are common throughout the Pacific, and while they are often
credited with equitable distribution of resources, they may
also promote group harmony and cohesion as well as the
stability of the customary system (Ruddle 1996). The sharing
of fish may be associated with individual benefit or gain as
well. On Ponam Island off of New Guinea, individuals with
exclusive rights to a particular fishing technique give away
much of their catch in adherence to norms of generosity
(Carrier 1987). In doing so, they gain repute and social credit,
which later benefits them in ceremonial transactions (Ibid.).
Norms of reciprocity that impel group or community support
may also attend customary property rights. In certain areas of
the Solomon Islands, for example, villages receive direct

assistance, including cash remittances, from individuals who
move away but wish to maintain customary fishing rights
(Hviding 1998). As explored in our case study of CMT in
Ngarchelong, such assistance may be critical to the welfare
and endurance of rural villages faced with limited economic
opportunity and out-migration.

Coexistence with State Law

Customary property rights and traditional or customary legal
systems do not exist in isolation. Throughout the Pacific,
imported Western legal systems have been superimposed on
traditional legal systems, with the constitutions of most Pacific
nations recognizing custom or traditional law to varying ex-
tents (Graham and Idechong 1998). Even where there is a lack
of formal recognition, however, the existence of traditional
law and customary property rights is not necessarily preclud-
ed. Indeed, in more remote or rural communities, customary
practices and traditional law often still predominate in daily
life (Clarke and Jupiter 2010). Where state and traditional law
coexists, the result is a phenomenon referred to by socio-legal
scholars as “legal pluralism” – i.e., a circumstance where dif-
ferent legal systems or legal orders apply to identical situa-
tions (Gupta and Bavinck 2014). The concept of legal plural-
ism is typically employed, as it is here, as an analytical lens
through which to view and understand a particular social do-
main. In this regard, legal pluralism directs the researcher to
identify which statements of authority tend to be treated as
binding by particular individuals, and for what purposes, with-
out prejudgment that a particular legal system is more legiti-
mate, pervasive, or dominant than another (von Benda-
Beckmann and von Benda-Beckmann 2006; Berman 2009).

Customary property rights in the Pacific often exist under
conditions of legal pluralism, with resource usage regulated
by both traditional and state law (Rohe et al. 2019). This can,
in some cases, affect the strength and substance of customary
property rights, as they may be treated as subordinate to state
law and/or may evolve to incorporate features of particular
state laws (Ibid.). As the latter suggests, legal orders are nei-
ther impermeable nor isolated; they interact and influence one
another in ongoing processes of reconstruction and hybridiza-
tion (Meinzen-Dick and Pradhan 2002; Salim 2010). Indeed,
the unwritten and flexible nature of customary property rights
makes them particularly conducive to processes of bricolage
(see Gupta and Bavinck 2014). In this regard, Bambridge
(2016) observes that throughout Polynesia, political and legal
hybridization processes occur when local communities rein-
terpret or borrow from state laws to produce new forms of
customary restrictions on access to resources.

When property rights are defined under multiple legal sys-
tems, individuals may have more opportunity or means to
negotiate access to resources. Ruddle and Satria (2010) note,
for example, that in the Kei Islands of eastern Indonesia,
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residents view the imposition of state law as supplementing
traditional law rather than replacing it, such that they have
additional options for accessing and using resources.
Opportunity for access may also be expanded on account of
uncertainties created by legal pluralism. In this regard, legal
pluralism compounds the information challenge people face in
trying to understand the source and substance of laws
(Meinzen-Dick and Pradhan 2002). In some cases, this may
result in “fuzzy” property rights with nebulous parameters
(Phuc 2007). The information challenge may be particularly
acute in the Pacific, as state law is often written by Western-
trained lawyers in unfamiliar legal jargon, while traditional
law is generally unwritten. The uncertainties that result effec-
tively expand the normative or legal space within which cus-
tomary property rights evolve, providing more room for con-
testation and reinterpretation (see Adhuri 2013), a theme we
return to in our discussion of CMT in Ngarchelong.

Methods

We chose a qualitative case study approach (Yin 2003) for this
research to gain in-depth understanding of the informal insti-
tutions and perceptions concerning access and use of fishery
resources. To that end, our data collection methods were eth-
nographic in nature and included semi-structured and informal
interviews, participant observation, and document analysis.
The first author collected the data for this research over a
seven-month period in 2014 while living in Ollei Hamlet in
Ngarchelong State, and he was joined by the second author
during the first month of fieldwork. We conducted semi-
structured interviews with 103 individuals who fell into two
general categories: (i) primary resource users (e.g., fishers and
reef gleaners), and (ii) fishery decision makers (e.g., tradition-
al and elected leaders and representatives from NGOs). Given
that many traditional and elected leaders also fish or glean, the
two categories are not mutually exclusive. Resource-user re-
spondents included both Ngarchelong residents and nonresi-
dents with ancestral ties who continue to fish or glean in the
state. We also conducted frequent informal and unrecorded
interviews with key informants and small groups to test ideas
and triangulate data, and we participated in fishing and glean-
ing activities and community events to identify relevant insti-
tutions and to understand the social and cultural importance of
fishery resources. We note that observation and informal in-
terviews were critically important to this research, as informa-
tion about informal, unwritten fishery institutions, while
sometimes challenging to elicit in an interview setting, could
be discovered through participation in fishing-related activi-
ties and more fully investigated through informal interviews
and discussions with key informants and small groups. All
data from participant observation and informal interviews
were recorded in an extensive research journal totaling 287

pages of field notes. Finally, we supplemented these data with
documentary evidence, including national and state statutes
and constitutions, newspaper articles, and reported court deci-
sions pertaining to fishery access and use. Understanding the
substance of state laws, constitutions, and court decisions en-
abled us to recognize the ways in which these formal laws and
decisions were reinterpreted (or ignored) by individuals in
negotiating access to the fishery.

We used a combination of deductive and inductive process-
es in our collection and analysis of data. Consistent with a
deductive approach, our data collection efforts were informed
by institutional analysis and our objective of documenting and
understanding rules-in-use for the fishery, including their so-
cial function. Thus, our initial questions focused primarily on
who is allowed to fish in Ngarchelong and for what purposes
(e.g., commercial sale, consumption, and customary use), as
well as the sources of authority for fishery institutions and the
uses of fishery resources. As we gained additional insights in
the field (e.g., conditions or expectations associated with fish-
ing rights), we used iterative processes in which we continu-
ally analyzed data and revised our collection efforts to reflect
our evolving understanding of the case, including the various
ways in which administration of CMT rights supported direct
or indirect benefits to the resident community.

Once we completed data collection, we transcribed inter-
views and uploaded transcriptions and other data, including
our research journal, into QSR NVivo qualitative analysis
software for thematic coding and interpretive analysis. As
with data collection, our approach to coding incorporated both
deductive and inductive processes. Prior to analysis, we for-
mulated codes corresponding to elements of formal and infor-
mal fishery institutions (e.g., characteristics of permitted re-
source users and conditions attached to resource use). As ad-
ditional themes and patterns emerged during analysis, howev-
er, we assigned them to newly-created codes. This flexible
approach allowed us to remain open to new insights and ex-
planations that emerged from close and iterative readings of
transcripts and other data sources.

Case Study Setting

The Republic of Palau, situated roughly 600 miles east of the
Philippines, is an archipelago of more than 340 islands, only
eight of which are presently inhabited. Independent from the
U.S. since 1994, Palau’s population of about 18,000 and land
area of only 189 mile2 (Palau Bureau of Budget and Planning
2017) rank it among the world’s smallest nations. Its global
presence exceeds its diminutive size, however, as it enjoys a
robust tourism sector, a UNESCO World Heritage Site, and
highly publicized commitments to environmental conservation.
Relative to other Pacific island nations, Palauans enjoy a high
standard of living, with per capita gross national income in
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2015 of $13,771USD (UNDP 2016). Population and economic
opportunity are not evenly distributed among Palau’s 16 states,
however. Though only about seven square miles in land area,
Koror State is home to two-thirds of the country’s population
and an overwhelming share of industry, including tourism. It
also hosts Palau’s only hospital, public secondary school, and
community college. Consequently, many Palauans from rural
villages have left their ancestral homes over past decades to
resettle in or near Koror for economic, health, and educational
reasons, as well as for marriage.

Ngarchelong State, the setting for this research, is among
the Palauan states affected by rural out-migration.
Ngarchelong lies on the northern tip of Palau’s largest island,
Babeldaob, roughly an hour’s drive away from Koror, a dis-
tance that makes daily commuting difficult. Many, if not most,
of Ngarchelong’s elected and traditional leaders now reside in
other states, along with a significant number of other former
residents. Ngarchelong’s resident population stands at around
316, distributed among eight small rural hamlets (Palau
Bureau of Budget and Planning 2017). Importantly, the num-
ber of Palauans who consider themselves to be from
Ngarchelong is likely more than double the number of resi-
dents, as Palauans typically identify strongly with their ances-
tral homes. Many resettled individuals continue to maintain
voting privileges and property interests in Ngarchelong and to
contribute various forms of support to the resident community.
We use the term “community” throughout to refer to individ-
uals residing both within and without Ngarchelong who are
perceived to have a legitimate right or interest in the state’s
resources. We note, however, that within this community are
multiple social groups with shared norms and values, particu-
larly among the different hamlets, or groupings of hamlets,
within Ngarchelong.

One advantage enjoyed by Ngarchelong over most Palauan
states is a large marine territory and a relative abundance of
marine resources. Despite a land area of only about 5 mile2,
Ngarchelong has over 76 mile2 of marine territory in what is
colloquially known as the Northern Reef of Palau. Its fishery
is a typical tropical multispecies fishery in that well over 50
species of finfish are exploited by fishers using a variety of
gears and methods. Prince et al. (2015) estimate that about 38
individuals in Ngarchelong fish regularly, though most men
and a minority of women in the state fish at least occasionally.
There is also a smaller fishery for invertebrates, such as sea
cucumbers and bivalve mollusks, prosecuted almost exclu-
sively by women. Fishing does not represent a full-time occu-
pation for residents of the state, however, as most fishers have
other employment, typically in minimum-wage state govern-
ment jobs. To supplement low wages, many sell fish and in-
vertebrates at a frequency that ranges from several times a year
to several times a week.

Ngarchelong’s reef fish have been declining in recent years,
as they have throughout Palau’s main archipelago. The

Northern Reef nevertheless remains one of the more productive
fisheries in Palau, and Palauans with ancestral ties to
Ngarchelong regularly return to take advantage of its marine
resources. As we describe in the following section, their access
and use of resources is governed by customary institutions that
have evolved in a situation of legal pluralism to account for
legal, demographic, political, and economic changes.

Historical Customary Marine Tenure in Palau

As in many Pacific island societies, Palauans historically used
sophisticated customary systems of tenure to regulate access
and use of marine and terrestrial resources (Graham and
Idechong 1998). Control over natural resources was based in
villages, the most basic and important political units in Palau
prior to the arrival of foreign occupiers in the late nineteenth
century (Matthews 2007). Villages typically had ten chiefs and
an equal number of female counterparts who represented
strictly-ranked kinship clans. As fishing was the exclusive do-
main of men, decision making over fishing was vested in vil-
lage councils comprised of male chiefs (Ibid.). Chiefs admin-
istered CMT systems whereby villages controlled the adjacent
marine territory to just beyond the outer reef edge for the ex-
clusive use of villagers (Johannes 1981). They also imposed a
variety of other fishery restrictions with the intent or effect of
conservation, including temporary area closures and temporary
bans on the harvest of particular species (Johannes 1978).

Johannes (1981) contends there is no evidence of historical
resource scarcity to explain the evolution of CMT in Palau,
and he suggests it may have emerged on account of dangerous
storms and constant warfare that forced fishers to stay close to
village boundaries (Ibid.). We submit that another plausible
explanation is resource distribution, and relatedly, the securing
of benefits associated with the sharing of marine resources
under village control. Sharing and reciprocity were among
the basic tenets of traditional Palauan society (Matthews
2007), and village control over CMT was flexibly adminis-
tered to accommodate these principles. It was not uncommon,
for example, for Palauan chiefs to grant access to fishers from
other villages who needed fish for important customary feasts
(Johannes 1981). And during Japanese occupation, the district
(now state) of Ngeremlengui ceded fishing rights in an area of
its traditional fishing grounds to a neighboring district with
fewer resources (Ibid.). Such events likely did not represent
disinterested generosity; recipients of valuables in traditional
Palauan society were generally expected to reciprocate in an
appropriate manner (Ota 2006). In some cases, villages shared
reciprocal fishing privileges in support of relationships that
could be called upon when faced with hardship. Ollei
Village, now a hamlet in Ngarchelong State, and the two vil-
lages of Kayangel, a small and relatively remote island state in
the Northern Reef, formed a close alliance of cooperation and
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mutual support that entailed the sharing of food, trading of
commodities, and reciprocal fishing privileges (Putney
2008). When Kayangel was devastated by a storm in what
respondents believed to be the late nineteenth or early twenti-
eth century, Kayangel residents were permitted to build tem-
porary homes in Ollei and to live there until Kayangel’s nat-
ural resources were replenished.

In the twentieth century, Palau experienced profound soci-
etal change on account of forces associated with
colonialization, economic development, and nation-building.
Of particular relevance to CMT are changes associated with
the creation of political districts, the introduction of formal
democracy, and self-governance. Foreign occupiers created
16 political districts for administrative purposes that generally
corresponded to historical alliances of villages (Graham and
Idechong 1998). The district of Ngarchelong, however, repre-
sented a political realignment, as Ollei village was combined
with the seven neighboring Ngarchelong villages into a single
district despite its closer historical association with Kayangel,
which became a separate district (Matthews 2007). The 16
districts eventually became states in 1981 with Palau’s ratifi-
cation of a constitution that enshrined democratic principles
previously introduced by the U.S. Pursuant to the
Constitution, states assumed ownership of natural resources
out to 12 nautical miles, and they shared responsibility with
the national government for marine resources management.
Although the Constitution recognized the validity of tradition-
al law and the authority of chiefs in traditional matters, it did
not explicitly address the authority of chiefs to regulate fish-
ing. The power of chiefs in Palauan society gradually dimin-
ished, including in the domain of fishery management. CMT,
previously practiced at the village level, was weakened in
Ngarchelong by the formal transfer of resource ownership
and management responsibility to the state. Informal CMT
institutions concerning access and use of fishery resources
did not disappear, however. They persisted and evolved as
fishery stakeholders grappled with, and contested, questions
of who should be allowed to harvest fish in the state’s waters,
and for what purposes.

Present-Day Customary Marine Tenure
in Ngarchelong

State and Traditional Laws

Today, rights to access and use fishery resources in
Ngarchelong exist in a state of legal pluralism. The fishery is
de jure limited access, as both state and traditional laws pro-
hibit citizens of other states from fishing in Ngarchelong’s
waters. On-the-ground reality is more complicated, however.
The state law limiting fishing access to Ngarchelong citizens
was enacted as a statute in 2000, a time when the state

government had no enforcement capability. The statute had
little to no practical effect, and most respondents, including
some state government leaders and conservation officers,
were unfamiliar with it when interviewed in 2014. A nearly
identical traditional law, known as a bul, was issued by
Ngarchelong’s highest chiefs in 2007. Unlike the state law,
the bul was publicized throughout Palau by radio, and in
two well-known incidents, chiefs ordered state government
employees to seize the boats and equipment of violators. In
the first incident, the violator was a nonresident with familial
ties to Ngarchelong, and he argued that he qualified as a
Ngarchelong citizen under its constitution and was therefore
allowed to fish in the state. The Ngarchelong Constitution
defines “citizen” as any person with blood lineage to a
Ngarchelong clan, or who through custom becomes a member
of a Ngarchelong clan. This is an extremely broad definition
that captures a large proportion of Palauans given the high rate
of intermarriage and relatedness among Palauans from differ-
ent states. The chiefs countered that for purposes of the bul,
citizenship carries the additional customary requirement that a
nonresident continue to support and contribute to the resident
community, which the violator had failed to do. The violator
accepted the chiefs’ decision and forfeited his boat rather than
pay a steep fine. The second violator sued the chiefs in court
rather than pay a $10,000 USD fine after he was found fishing
in Ngarchelong for a second time in violation of the bul. The
court found that the chiefs lacked authority to enforce a fishing
law because Palau’s Constitution grants that authority to the
national congress, which in turn delegated it to the states but
not to the chiefs (Rteai Chiefs of Ngarchelong v. Ongidobel,
19 ROP 204, Tr. Div. 2010). The decision did not create a
binding legal precedent as it was issued by a trial court, but
the bul has not been enforced by the chiefs since the case was
decided in 2010. Most respondents were unsure of whether
the bul remained in force. It was never formally rescinded, but
the unwritten nature of a bul means that it tends to fade if not
actively enforced.

Customary Institutions

Despite the lack of an enforced state law or bul limiting access
to the fishery, it is not de facto open access. Instead, the fishery
lies somewhere on the spectrum between limited access and
open access on account of weakly-enforced unwritten institu-
tions concerning access and use of fishery resources. These
institutions give substance to CMT rights in Ngarchelong and
define their parameters, albeit not without contestation. We
use the term “institution” loosely in this context because a
prerequisite of institutions is that there be a shared understand-
ing of their substance (Ostrom 2005), and in this case, there
are varying levels of disagreement and uncertainty concerning
allowable users and uses of fishery resources. And for clarity,
we use the term “institution” in our following discussion to

532 Hum Ecol (2019) 47:527–539



refer only to informal and unwritten rules, norms, and strate-
gies that comprise CMT in Ngarchelong. Institutions issued
by the state (e.g., a statute) or declared by the chiefs (i.e., a bul)
will be referred to as state law or bul, as the case may be. The
customary institutions that comprise CMT are distinct from a
bul, which is formally issued by chiefs pursuant to decision-
making rules or procedures. As described below, the custom-
ary tenure institutions are produced and reproduced by the
behaviors of individuals who draw upon multiple sources of
authority and precedent (including state law and bul) to secure
and contest resource access and usage. The successor to his-
torical CMT is, in effect, an amalgam of state law, bul, norms,
strategies, and historical artifacts – a product of legal pluralism
in Palau.

Overarching Tenure Institution Among respondents, there
was broad agreement that a person must be “from
Ngarchelong” (a qualification discussed below) in order to
fish in state waters without prior permission. This represents
an adaptation of historical CMT to contemporary political
organization and state resource ownership, as tenure was pre-
viously based upon village (present-day hamlet) territorial
boundaries. There remain vestiges of village-based tenure,
however, as a minority of fishers still consider it disrespectful
when individuals from other hamlets fish close to their port
without permission, and repeated transgressions may result in
disparaging gossip. In practice, most fishers continue to fish
on or near their traditional village fishing grounds, though this
may have as much to do with their knowledge of nearby reefs
and their desire to conserve fuel as it does with respect for
fading village-based tenure institutions.

In general, the sentiment that individuals from other states
are not allowed to fish in Ngarchelong is strongly held, with
respondents often comparing fishing by outsiders to stealing.
Opinions differ, however, concerning the institution’s source,
with state law, bul, unwritten custom, and a combination of
the foregoing all cited by respondents. The variety of re-
sponses reflects an uncertainty created by the overlapping
state law and bul, customary practices, and the court deci-
sion undercutting the bul. The result is a nebulous normative
or legal space that allows for reinterpretation and contesta-
tion of the tenure institution.

There is also no consensus as to what it means to be “from
Ngarchelong” for purposes of fishing rights, with multiple
criteria, such as residency, clan affiliation, and community
support, factoring into the determination. Moreover, resource
uses (e.g., commercial sale, personal consumption) perceived
as legitimate or allowed varies depending upon the nature of a
person’s affiliation with Ngarchelong. Thus, the statement that
one must be from Ngarchelong to fish in state waters is an
overarching institution, comprised of multiple institutions that
specify particular use rights for different categories of individ-
uals. In this regard, there are three broad categories of

institutions, discussed in the following paragraphs, applicable
to access and use of Ngarchelong’s fishery resources: (i) insti-
tutions pertaining to Ngarchelong residents; (ii) institutions
pertaining to nonresidents who are considered to be from
Ngarchelong; and (iii) institutions pertaining to nonresidents
who are not considered to be from Ngarchelong.

Ngarchelong Residents Residency is the strongest predictor of
fishing rights in Ngarchelong. There is consensus that all res-
idents of Ngarchelong descended matrilineally or patrilineally
from a Ngarchelong clan have universal fishing rights, which
include three main categories of resource use: (i) consump-
tion, (ii) customs (e.g., provision of fish for important cultural
events or distribution in kinship networks), and (iii) commer-
cial sale, the most restrictive of the three. Additionally, most
respondents agreed that all Palauans living in the state, regard-
less of clan affiliation, are allowed to fish there for any pur-
pose. A small number, however, felt that individuals who
relocated to Ngarchelong for marriage – effectively the only
category of Palauan residents not affiliated with a
Ngarchelong clan – should fish only for personal consump-
tion. Indeed, one individual who moved to the state after mar-
rying a woman from Ngarchelong reported being repeatedly
reprimanded by other fishers for catching fish to sell, though
his wife suspected their response may have been provoked by
his fishing skill. She maintained that her husband had the right
to sell fish on account of her lineage and the fact that he had
become a Ngarchelong voter. In this regard, voter registration
is a strategy individuals (including nonresidents) employ to
secure fishing rights, although there is no state law or consti-
tutional provision that accords fishing rights to registered
voters. It nevertheless provides a basis in contemporary soci-
ety for individuals who lack traditional indicia of group mem-
bership, such as membership in a Ngarchelong clan, to dem-
onstrate group affiliation and legitimacy in order to bolster
their claim to fishing privileges. Legal pluralism has, in other
words, expanded the range of criteria that are used to deter-
mine resource access.

Nonresidents from Ngarchelong The fishing rights of nonres-
idents who are from Ngarchelong are perhaps the most con-
tentious on account of the large number of Palauans living in
and around Koror who can trace a line of ancestry to
Ngarchelong and thus satisfy the state’s constitutional stan-
dard for citizenship. If one were to ask whether individuals
from Ngarchelong living in another state are permitted to fish
in Ngarchelong, the answer would almost invariably be yes,
though further probing would reveal a diversity of opinions
about conditions, expectations, and exclusions attached to the
right. Ten respondents, for example, said that such nonresi-
dents may only fish for consumption or customs, and another
five said that their right to fish is contingent upon registration
as a Ngarchelong voter. Additionally, most agreed that these
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nonresidents are expected, though not necessarily required, to
contribute to the resident community, such as through partic-
ipation in organized events to clean the hamlets and through
attendance and material support at important customary occa-
sions, if they wish to fish in Ngarchelong. One Ngarchelong
chief explained that “although you are blood related to
Ngarchelong, if you don’t participate in the culture, or if you
don’t have a home [in Ngarchelong] and you’re not voting in
Ngarchelong [and] you’ve been staying far away from
Ngarchelong … you have to have [permission to fish in
Ngarchelong].” Consistent with Palauan culture, direct con-
frontation with those who fail to meet expectations is uncom-
mon, though a polite joke or comment about the person’s
absence at community events may effectively serve the same
purpose. Another chief explained that individuals who show
up in Ngarchelong only to fish can sense the residents’ disap-
proval, and many would feel too ashamed to continue doing
so. Indeed, the nonresident Ngarchelong fishers we
interviewed acknowledged that they are expected to contrib-
ute to, or participate in, community events for the privilege of
fishing and that, in fact, they do so. Several nonresident
Ngarchelong fishers also pointed out that fishing in the area
closest to shore is generally reserved for residents only.
According to one, “If you’re from Ngarchelong but you don’t
live in Ngarchelong, you don’t fish very close to the shore…
that’s really meant for the people who live there. So if I go for
any reason, either commercially or consumption, I will fish
away, far away, from the immediate area of Ngarchelong.
That’s kind of unwritten rule.”Another commented that “only
[nonresident Ngarchelong fishers] who really, really have a
thick skin can go [close to shore] and fish; they don’t care
about what the people say.”

Nonresidents Not from Ngarchelong With the limited excep-
tion of citizens of Kayangel State (discussed below), individ-
uals who neither reside in Ngarchelong, nor have
Ngarchelong ancestry, do not have a recognized right to fish
in Ngarchelong, per the overarching customary tenure institu-
tion described above. There are, however, limited circum-
stances under which such individuals are permitted to fish in
Ngarchelong, as CMTcontinues to be flexibly administered to
accommodate norms of sharing and reciprocity. For example,
Palauans from other states are still regularly granted permis-
sion to fish in Ngarchelong for important customary events, a
valuable allowance given that fish populations are declining
throughout Palau’s main archipelago, and Ngarchelong is one
of the remaining areas where fishers can reliably catch enough
fish to supply a large feast. Most respondents felt it was im-
portant to allow this use of the fishery in order to maintain
Palau’s customs and traditions. There was disagreement, how-
ever, over the protocol for obtaining permission in these cir-
cumstances, as state government has usurped much of the
chiefs’ authority over matters of fishing. In practice, the

governor and/or the high chief are commonly consulted, with
either, or both, granting verbal permission. Other customary
practices involving the sharing of fishery resources are evolv-
ing on account of resource decline and demographic change.
For example, individuals from other states have historically
been permitted to fish in Ngarchelong for personal consump-
tion as the guest of a community member. While the practice
continues, it has become a controversial issue, with a signifi-
cant number of respondents expressing disapproval, particu-
larly as to nonresidents who are from Ngarchelong and bring
out-of-state guests with them to fish in Ngarchelong. As one
nonresident Ngarchelong fisher explained, “If I bring some-
body [to Ngarchelong] to fish, they’re just going to say they
don’t appreciate what I’mdoing but I don’t get a fine… [but] I
would be ashamed to bring somebody over there.”

As an exception to the overarching tenure institution, fish-
ers from Kayangel and Ollei Hamlet in Ngarchelong share
reciprocal fishing privileges in one another’s marine territory,
as there is a high degree of familial relatedness between the
two places and a historical relationship of mutual support. The
people of Ollei and Kayangel maintain a self-organized credit
union, for example, and they have provided assistance to one
another over the years following typhoons, including one that
devastated Kayangel in 2014. These reciprocal fishing privi-
leges effectively represent another vestige of village-based
CMT, as most respondents said that Kayangel fishers are not
permitted to fish in waters adjacent to the other Ngarchelong
hamlets, notwithstanding the political integration of Ollei with
those other hamlets.

Enforcement of the tenure institution against citizens of
other states is fairly weak, in part because the relatively large
size of Ngarchelong’s marine territory enables poachers to fish
at times and in locations that make detection difficult. Nearly
every fisher could recall a confrontation with a poacher that
resulted in the poacher’s departure, but based upon observa-
tion, these encounters are not common. State conservation
officers also direct poachers to leave Ngarchelong, but they
do not engage in extensive patrols of state waters, nor do they
issue citations to poachers. Despite weak enforcement, the
institution may nonetheless constrain the behavior of some
fishers from other states who may be concerned with reputa-
tion and/or who respect the traditional legal system and cus-
tom regardless of the risk of sanction.

Summary CMT persists in Ngarchelong, though it has been
transformed by, among other things, the consolidation of vil-
lages under a single state government, the assumption by
state and national governments of fishery management re-
sponsibilities, the coexistence of state and traditional laws
concerning fishery access and citizenship, the dispersal of
rights holders throughout Palau, and the decline in fishery
resources. There is no single, shared institution that prescribes
all the categories or criteria of individuals allowed to fish in
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Ngarchelong and all applicable conditions or exclusions.
Rather, there is general consensus concerning the universal
fishing rights of a core group of fishery users who are both
residents and members of a Ngarchelong clan and disagree-
ment as to the rights of individuals who have a weaker asso-
ciation with the state. Concerning the latter, access and use
rights are determined by a balance of modern and traditional
criteria, including voter registration, spousal connection,
strength of lineage, and contribution to the resident commu-
nity. Political power may also figure into such calculations, as
evidenced by the community’s toleration of one nonresident
who, according to a Ngarchelong elder, was permitted to fish
because of his family’s connections in the national govern-
ment. As this example illustrates, such calculations may re-
flect pragmatic considerations, such as potential political ad-
vantage. Flexible administration of CMT thus enables the
resident community to secure potentially valuable benefits,
an aspect explored in the following subsection.

Social Function of Customary Marine Tenure
in Ngarchelong

Although Ngarchelong provides limited economic opportuni-
ty for residents, customary control and allocation of its relative
wealth of fishery resources help support a flow of benefits that
contribute to the welfare of the resident community. The le-
verage they are afforded by such control and allocation de-
rives in part from the role and symbolic importance of fish in
Palauan culture. As one respondent explained, fish is “a cele-
brated type of resource [that] gives people status [and] confir-
mation.” It is shared, along with other foods, as a means of
forging and maintaining relationships, and it is given in cus-
tomary exchanges to gain valuables or other forms of support
(Matthews 2007). In Ngarchelong, as throughout Palau, men
regularly give the best portion of their catch to female rela-
tives, particularly sisters, who under Palauan custom later re-
ciprocate by providing financial support for such things as the
construction of a house ormedical care. Indeed, several fishers
referred to the customary practice of giving fish to female
relatives as an “investment.” Individual benefits, both tangible
and intangible, are thus conferred upon those with the right
and ability to capture and provide fish.

The benefits individuals accrue from fish and fishing en-
dow CMT rights with significant value, particularly rights to
fish in Ngarchelong where fish remain relatively more plen-
tiful. One way this value is realized by the resident commu-
nity is the material support provided by nonresidents who
wish to maintain fishing rights in the state. As noted, non-
residents are generally expected to contribute to the resident
community in order to fish in Ngarchelong, and one of the
most common ways they do so is through donations of
money and food at important customary occasions, such as
a funeral, first-birth ceremony, or a party to collect funds for

the building of a house. Donations at customary occasions
are an important lifeblood of the community, with a single
funeral sometimes garnering more than $100,000 USD in
total contributions, a considerable sum in Ngarchelong
where nearly 30% of households reported income of less
than $2,500 USD in 2014 (Palau Bureau of Budget and
Planning 2017). Such support stems not only from obliga-
tions associated with fishing rights, but more importantly,
from responsibilities associated with familial relationships
and clan affiliation. However, the extension of fishing rights
and the sharing of fish are essential to maintaining these
relationships as kinship groups become more dispersed.

The contribution of fishing rights towards sustaining social
bonds may be the most important social function of CMT in
Ngarchelong, as kinship groups are both a source of political
and economic power in Palau (Ota 2006), as well as a funda-
mental part of a person’s identity. In Palau, as throughout the
Pacific (Wagner and Talakai 2007), individuals construct
identity largely in terms of their ancestral lands and people.
Fishing, and the social rituals surrounding it, are one of the
means by which Palauans maintain their connection to the
people and places integral to their identity. In Ollei Hamlet
in Ngarchelong, the fishing port serves as the center of social
life for men. Regardless of their intentions to fish, men gather
at the port daily to share food and the news of the day. They
are commonly joined by kin living in other states who make
the trip to Ngarchelong to fish and to visit friends and family.
As part of the social ritual, visitors typically offer food, and
they spend time at the port before and/or after fishing
reaffirming social bonds. They sometimes bring along other
family members, including their children, helping ensure that
membership in the community, with its attendant rights and
responsibilities, is passed on to the next generation.
Maintaining such social bonds is critically important to sus-
tainable livelihoods. Kinship networks constitute a form of
social insurance or safety net in Palau that spreads risk and
enables Palauans in rural communities to share in the dispro-
portionate economic benefits earned in and around Koror.
Reciprocity is essential, however, and the sharing of fish and
the extension of CMT rights are among the rewards that
Ngarchelong residents offer in return. In this way, CMT con-
tributes to the continuing viability of rural life in Ngarchelong.

Implications for Fishery Policy in Ngarchelong
and Beyond

The decline of reef fish in Ngarchelong, as throughout Palau
and the Pacific, has spurred concern and the development of
new fishery management policies. Most in the community
believe that overfishing is a major contributor to the decline,
and respondents generally support policies that would restrict
fishing by outsiders, as the existing state law and bul limiting
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access are either not recognized or not enforced, and custom-
ary tenure institutions are generally an insufficient deterrent
for those unconcerned with their reputation in the community.
As of January 2017, the Ngarchelong Legislature was consid-
ering a proposed permit scheme that would require a
government-issued permit for all forms of fishing in the state,
including subsistence and commercial. Only Ngarchelong cit-
izens, as defined in the state’s Constitution (i.e., those who
have blood lineage to a Ngarchelong clan or become a mem-
ber of such a clan by custom), would be eligible for most
permit types, though single-use guest permits would be avail-
able for citizens of other states who accompany a permit hold-
er from Ngarchelong. If enforced according to the letter of the
law, permit eligibility based upon the Constitution’s definition
of citizenship could prove problematic, as it would exclude
certain community members who have customarily been
accorded fishing rights (e.g., resident spouses with no mem-
bership in a Ngarchelong clan and fishers from Kayangel) but
would include Palauans with attenuated blood lineage to
Ngarchelong who otherwise have little or no connections with
the state and are not perceived as having legitimate fishing
rights. A more important question raised by such a policy,
however, is the extent to which the permit scheme could im-
pact upon customary norms and social bonds that are strength-
ened through the resident community’s administration of cus-
tomary fishing rights.

Gelcich et al. (2006) observe, in regard to TURF policies,
that superimposing state-based fishing rights on existing cus-
tomary fishing rights may potentially erode trust relation-
ships and weaken local institutions, thereby impairing social
bonds. Permit schemes pose a similar danger in that they
redefine the right to fish as a privilege granted by govern-
ment, thereby prioritizing vertical linkages between govern-
ment and individuals over the horizontal linkages that com-
munity members maintain with one another (McCay and
Jentoft 1998). Such policies may pose less downside in ur-
banized areas where populations are more diverse and CMT
institutions more eroded. However, in a rural setting like
Ngarchelong, where CMT institutions and group dependence
are relatively stronger, the risk is nonnegligible. Social net-
works and norms of sharing and reciprocity – so critical to
livelihoods in the state – could suffer if payment of a permit
fee diminishes or absolves a nonresident’s sense of moral
responsibility to the resident community for the privilege of
fishing or discourages them from fishing in Ngarchelong
altogether. Such a policy also increases residents’ depen-
dence on government, in this case to act as gatekeepers for
the fishery. As we described in Carlisle and Gruby (2018),
the government’s assumption of fishery management respon-
sibilities that once belonged to community members in
Ngarchelong has led to crowding-out of prosocial behavior
and norms of individual responsibility for maintaining fish-
ery resources. Imposition of any state-sponsored policy that

redefines fishery access as a government-issued and enforced
privilege risks further crowding-out.

So the question remains as to what to do when the status
quo concerning fishery access poses unacceptable risk to the
health of fishery resources. Virtually no policy is without risk
or trade-offs, and it is possible that the benefits of a permit
scheme, if enforced, could outweigh any social costs that re-
sult. We suggest, however, that a better policy would leverage
the authority and resources of government while also incorpo-
rating community norms and flexibility in administration. To
that end, a number of scholars now advocate “hybrid” fishery
management policies that draw upon both Western and cus-
tomary fishery management paradigms and principles (e.g.,
Aswani and Ruddle 2013; Kittinger et al. 2014). The form
of any hybrid policy depends upon context, but such policies
are commonly characterized by greater administrative or in-
stitutional flexibility (Kittinger et al. 2014). Consequently,
they may be more adaptable than conventional state ap-
proaches, which are often constrained by managerial or statu-
tory requirements (Aswani et al. 2007). By way of example,
Ngarchelong could enact a hybrid permit scheme whereby the
granting of yearly fishing permits for out-of-state residents
would be based upon a combination of specified criteria, in-
cluding such things as blood and spousal relations to the state,
voter registration, and community contribution. No single cri-
terion need be dispositive, but rather a determination could be
based upon a balance of factors. Such a law could authorize
the governor to appoint a board to review all permit applica-
tions (e.g., a rotating board comprised of a handful of local
chiefs). While administratively more burdensome, such a pol-
icy is far more flexible and contextually appropriate than a
pay-to-fish scheme based upon a fixed and flawed eligibility
standard. It is also designed to sustain existing customary
institutions and the social benefits they support and, depend-
ing upon composition of the board, could reengage traditional
leadership, which continues to be respected in Ngarchelong.
To be clear, it is not our intention here to provide a blueprint
for policy design in Ngarchelong or elsewhere, as a myriad of
legal and resource considerations bear upon such an undertak-
ing. Rather, we wish to demonstrate how one might approach
the design of a hybrid fishery management policy that inte-
grates flexibility and local institutions into a conventional fish-
ery management structure. More importantly, we wish to em-
phasize that it is not only critical, but also possible, to account
for the social benefits and function of CMT in a state-
sponsored policy.

A broader lesson from this case study is that even where
a fishery may appear to have devolved into an open-access
state, customary institutions that subtly impact upon resource
access and usage and contribute to the strength of social
bonds and the viability of a fishing community may persist.
It is essential therefore that policy makers not assume local,
customary control over resources has been entirely eroded
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when contemplating a fishery intervention (Aswani 2005).
When fishing rights are simplified, as through a TURF, per-
mit scheme, or other policy that fixes and/or redefines access
and use rights, it can undermine customary practices that
enable communities to flexibly administer fishing rights in
ways that are responsive to their changing needs (Macintyre
and Foale 2007).

There is, of course, no guarantee that when a state redefines
fishing rights by statute, the new policy will function in the
manner intended. Among other things, this will depend upon
(i) how the policy is interpreted and administered by state
agencies; (ii) the extent to which the policy is enforced; and
(iii) whether the policy is generally known, understood, and
respected by those whose behavior is regulated. Where state
agencies have limited resources for policy implementation
and enforcement, and where statutory fishing rights coexist
alongside customary rights in a situation of legal pluralism,
the outcome may be more uncertain. As Parlee and Wiber
(2014: 48) observe, “civil society is not a passive recipient
of rules and regulations.” State policy may be selectively ig-
nored, invoked, and/or reinterpreted to support an individual’s
claim or interests. And even where a policy partly succeeds, it
may lead to unexpected or unintended consequences (Moore
1978). If, for example, a permit scheme is introduced to a
fishery already characterized by a complex of customary fish-
ing institutions, the result may be an increase in access and
fishing effort if the permit scheme effectively supplements,
rather than replaces, customary institutions. Policy makers
must therefore pay careful heed to existing customary arrange-
ments and anticipate potential interactions in the design of any
new policy. Where state law standards and prescriptions con-
flict with strongly held values, norms, or livelihood strategies,
strict compliance is unlikely (Sulu et al. 2015).

Finally, this research speaks to the multidimensional chal-
lenges inherent in any effort to strengthen or reform fishery
management practices in the Pacific. In the search for solu-
tions to the decline of fishery resources in the Pacific, the
notion that the past may serve as a guide for the present is
popular, with scholars, NGOs, and policy makers increasingly
advocating customary management principles for contempo-
rary fishery problems (Kittinger et al. 2014). To be sure, cus-
tomary approaches have much to recommend them, as they
generally constitute a better fit to social, cultural, and ecolog-
ical context in Oceania than do policies developed for
temperate-water fisheries in the West (Aswani and Ruddle
2013). The challenge, however, lies in translating customary
management principles into policy that achieves positive eco-
logical outcomes while maintaining the social function of
existing customary institutions. The task requires a balancing
of potentially competing objectives, as optimization of one
may lead to deterioration of the other. A single-minded focus
on resource sustainability, for example, might result in a pol-
icy that reflects customary principles of exclusivity (e.g.,

exclusive territorial fishing rights) but neglects customary
principles of flexibility in administration. If, however, we ac-
cept the premise that socially deteriorated communities pose a
greater threat to fish stocks (Jentoft 2000), these twin objec-
tives are less competing than complementary. This more ho-
listic, social-ecological perspective acknowledges that “viable
fish stocks require viable fisheries communities” (Ibid.: 54). In
the Pacific, maintaining viable fishing communities in the
context of rapid societal change requires recognition of the
critical role CMT may serve in promoting sustainable liveli-
hoods and the design of policies that take local customary
institutions into account.
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