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Abstract

This article puts into perspective enforcement as conducted by the French Finan-
cial Market Authority since its creation in 2003 until 2021 with respect to the cur-
rent state of the literature on financial crimes. The three main channels of action are
exhaustively surveyed: sanctions, settlements (since 2012), and alerts (since 2010).
The sample is comprised of 393 sanctions standing for cumulated 371 million euros
of fines, of 86 settlements standing for cumulated 13 million euros of fines, and of
194 alerts. The article also underlines the complex challenges of information acqui-
sition regarding financial crimes, despite increased efforts of enforcers in terms of
transparency. Financial innovations and internationalization of financial markets
also contribute to challenge enforcement. This review is supplemented by investi-
gating the translation of regulatory changes into the verdicts for breaking the law,
measured as the fines. The results stress that the majority of legal criteria introduced
in 2016 were already accounted for, with room for improvement for enforcers and
defendants. The ultimate goal of this article is to fuel regulatory debates on how to
enforce financial regulations more efficiently in light of the recent history, in a Euro-
pean and globalized context.
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1 Introduction

Adding to recent in-depth reviews by Amiram et al. (2018), Reurink (2018), and Liu
and Yawson (2020), this article documents the interconnexions between enforce-
ment and financial crimes, when market participants deliberately mislead investors.
It is a retrospective analysis of a nearly two-decade-long history of administrative
decisions made by the French Financial Market Authority (AMF).! The ultimate
goal is to fuel regulatory debates on how to enforce financial regulations more effi-
ciently to deter financial crimes and attract investors (Jackson & Roe, 2009; La Porta
et al., 2006). This subject is important because, among all corporate crimes, finan-
cial crimes trigger the strongest market reactions and subsequently impact corpo-
rate reputations severely (Engelen, 2011; Haslem et al., 2017; Karpoff, 2012, 2020).
Amiram et al. (2018) also stress that financial crimes threaten the existence and
efficiency of capital markets, which are based on trust from market participants
(investors, stakeholders, financial analysts, etc.), as notoriously illustrated in 2020
by the collapse of the former star of the German DAX, Wirecard, due to a massive
accounting fraud.

In line with the academic, practitioner, and policy literature, we define finan-
cial crimes as (1) the three market abuses, (2) breaches of professional obligations,
and marginally (3) obstruction to the exercise of enforcers’ mandate and missions,
incriminated respectively in 56%, 53%, and 4% of the AMF sanctions (see Table 1).
Deemed more serious, the market abuses are comprised of (1) breaches of insider
dealing regulations (28% of sanctions)—the divulgence and/or use of insider infor-
mation for investment decisions, including frontrunning client orders, (2) price
manipulations (10% of sanctions)—a deliberate misconduct to influence securi-
ties prices and fair price formation,? and (3) breaches of public disclosure require-
ments (33% of sanctions)—a failure to comply with financial reporting laws and
regulations.’

This article is unique in that it provides an exhaustive retrospective of sanction
and settlement decisions published by the AMF from its creation in 2003 (from the
merger of three public bodies) until late 2021, and addresses the whole process from
the violation period to the verdict and possible subsequent appeals. The scope of
the article also includes the alerts, a direct channel of communication with market
participants introduced by the AMF in 2010 to stress the riskiness of market par-
ticipants or market misconducts. The exhaustivity was permitted by the fact that the
AMF shared confidential regulatory information to complete a dataset, otherwise

! https://www.amf-france.org/fr.

2 For example: end-of-day manipulation, matched orders, circular trading, reference price influence,
improper order handling (churning, wash trades, spoofing), and boiler-room operation.

3 Failures to comply with financial reporting laws and regulations are most frequently misstatements on
financial reports of listed firms, in violation of generally accepted accounting principles (GAAP), with
the objective of making others act in detriment to their best interests. Karpoff and Lott (1993) stress a
key difference between accounting frauds and other violations of securities laws: the direct balance sheet
consequences of accounting restatements.
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based on publicly available information.* Regulatory information covered specifi-
cally the identity of the parties at stake, when anonymized, and some dates of the
enforcement procedures, when not included in the published reports. Exhaustively
investigating enforcement decisions is a way to circumvent the partial observabil-
ity of fraud. Consequently, this article escapes, by construction, some challenges
stressed by Karpoff et al. (2017) regarding the data quality and confidentiality: no
omitted cases, no unintentional frauds, no alleged frauds, and no duplicates.

Our contributions to the literature can be summarized in the following points.
First, it is of considerable interest to enrich the knowledge on financial crimes from
the perspective of a relatively overlooked, significant, and civil law European coun-
try over the long term, as the existing literature focusses chiefly on the United States
(U.S.) with a common law (de Batz & Kocenda, 2020). Common laws would put
more emphasis on private contracting and standardized disclosure, and would also
rely on private dispute resolution using market-friendly standards of liability. Addi-
tionally, French takeaways might be insightful to other European countries given the
current top-down legal procedure, with European Directives and Regulations trans-
posed in the member States laws, and also to other jurisdictions which imported
the French legal and regulatory regime (see Tables 2 and 3). A second contribution
of this article is to highlight general trends along two decades beyond exceptional
stories, which hit the headlines of the financial and economic press and might dis-
tort perceptions. As stressed in Karpoff and Lott (1999; p. 528) for the U.S., “anec-
dotes about a few exceptionally large awards do not necessarily imply that firms in
general expect large losses when cases are filed against them. Nor do they indicate
that punitive damages impose large losses on the market as a whole”. Third, these
developments on financial crimes are not meant to be comprehensive and encyclo-
pedic: general trends and a selection of enforcement actions by the AMF are put into
perspective with respect to academic research. All parties at stake in sanction deci-
sions are anonymized not to breach confidentiality, and systematically referred to the
sanction decision number (SAN-year-number), as published on the AMF webpage.’
Fourth, this article lists challenges to enforcement and deterrence of financial crimes
for market participants (for example compliance and risk departments) and for regu-
lators. Finally, the article questions whether regulatory changes influenced enforce-
ment over time, given that verdicts are meant to be time-consistent and proportional
to the seriousness of the breach(es). More specifically, we conduct econometric esti-
mations to model fines based on the seven criteria to be accounted for when setting
fines introduced by law in 2016. The results demonstrate that part of those criteria
was neglected on a historical basis. Echoing the signaling theory (Spence, 2002),
such criteria are levers for defendant(s) to limit the fines they face (cooperation and
remedial measures). They could also help the Enforcement Committee better assess

* Most of the information was collected from the AMF website (https://www.amf-france.org/en).
In particular, sanctions, settlements, and alerts are extensively published on this site though (partly)
anonymized (52% of the online sanction reports are anonymized to some extent). The decisions were
individually analyzed to build the dataset.

5 By searching on any search engine or directly of the AMF webpage (https://www.amf-france.org/en),
one can access the whole sanction decision.
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Table 3 Legal framework of the AMF and consequences on enforcement

Years 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022
AMF Michel Prada (23/11/2003 to 15/12/2008) Jean-Pierre Jouyet (15/12/2008 0 * Gérard Rameix (01/08/2012 to 01/08/2017) Robert Ophéle (01/08/2017 to 31/07/2022) N
chairmen 18/07/2012)

Enforcement  Jacques Ribs (27/11/2003 to Danicl Labetoulle (29/05/2006 1o 31/05/2011) Claude Nocquet _ Michel Pinault Maric-Heléne Tric (13/04/2016 to 08/09,2021) Jean
committee 28/05/2006) (01/06/2011 to (09/01/2014 to Gaeremynck
Chairmen 08/01/2014) 12/04/2016) (09/09/2021)
Enforcement Tacques Ribs

committecs Claude Nocquet

Chaimen

Daniel Labetoulle
Jean-Claude Hassan
Michel Pinault
Marie-Héléne Tric

C. Soulard
Jean Gaeremynck
D. Guérin
European  MiFID Transpar AMLIC AML/CTF AIFMD AML/C Transpa MIF2 Benchma AML/CTF EMIR- Taxonomy
Directives  MAD  ency  TF TF rency™ MAR 1k Refit
and Regu-  Prospect EMIR
lations™  us Short
AIFMD selling
French laws Loi de Sécurité Financiére (LSF) n°2003-706  Loi de Modernisation  Loi de Régulation Bancaire et Financiére (LRBF) 1) Loi réformant le 1) Plan d'Action pour la Croissance
impacting  (01/08/2003) de I'Economie (LME)  n°2010-1249 (22/10/2010) systéme de répression des et lq Transformation des Entreprises
the AMF 1n°2008-776 abus de marché n°2016- (pACTE) n°2019-486 (22/05/2019)
(04/08/2008) 819 of (21/06/2016)
2) Article L. 621-15 F.Il Monetary
ii:ﬁt;[::;i’:“u“,Z',W and Financial Code, following
oo covruption ot a Constitutional Council decision
la modernisation de la vie "*2021-965 QPC on obstruction
économiqu e (Sapin 11)
n°2016-1691 (IV Art. 42-
46) (09/12/2016)
Main ~Merger of three bodies: “Increase in the upper - Increase in the upper imit of pecuniary sanctions: 1) Non bis i idem: referal | 1) Withdrawal of the participation
subsequent 1) Commission des Opérations de Bourses (COB), limit of pecuniary from 10mn to 100mns EUR for breaches committed :;‘;‘f‘:;“‘:m" 2‘; ﬂ“"‘f:l of the representative of the director
impacts of  created in 1967 and sanctioning since 1989 (Loi  sanctions: from 1.5mn to by legal persons (or 10 times the profits gained in such e general of the Treasury during the
the reforms sur la sécurité et la transparence des marchés — 10mn EUR of the upper cases, or 15% of annual turnover) and from 1.5mn & Enforcement Committee hearings
on financiers ceiling of pecuniary  15mns EUR for market abuses committed by natural od s 1.2) Alignment the prescription limits
enforcement 2) Conseil des marchés financiers (CMF) sanctions, or 10 times  persons (or 10 times the profits gained in such cases) ~Scope to market sbuses  between administrative and criminal
by the AMF 3) Conseil de discipline de la gestion financiére  the profits gained from - Publicity on the Enforcement Committee hearings t{:,“n::::.m Y“‘t::“"‘[‘;:’ prosecutions: 3 to 6 years for the
(CDGF) the infiingement of the  (with some exception) and on the sanction decisions guadmesy | AM
- Separation of the office of prosecution (by the  losses avoided - A member of the Board represented in front of 1.3) Elarged scope of operators
AMF, under the supervision of the Chairman of - Defendants allowed to Enforcement Committee ightening of the rules 0. 1 ie ot 19 Jegal injetion to block
the AMF) and judgment functions (by the objecting to a member - New anonymization rules access to their websites (AMF
Enforcement Committec) of the enforcement - Introduction of follow-up letters sent at the end of 5 3 i wagionat ogeria to ChaiTman's it
committee (Article R621-inguiries ot sanctions"” 1.4) Registration obligation for crypto-
39-2 Monetary and - Introduction of the possible recourse of the AMF arged sanctions scope asSet service providers
Financial Code) Chairman against decisions made by the Enforcement to megulr akeoverbids
Committe, subjected to the Board approval 2.4 Extension of the offence. 2) Repeal of the right to sanction

of obstruction to controls  anyone whose behavior constitutes an

post anonymization  obstruction to the conduct of AMF
fons on natural

- Creation of settlement (first signed in 2012)
Perimeter limited to breaches to professional
obligations committed by providers and financial
intermdiaries, including financial investment advisers
and sales (excl. market abuses)

inquiries/controls

The table depicts the main parameters of enforcement by the AMF since its creation in 2003: the chair-
men of the AMF, named by Presidential decree for a 5-year nonrenewable mandate, the chairmen of
the Enforcement Committee, the European Directives and Regulations which were transposed into the
French financial laws, the six French laws, and how these laws reformed and enlarged the AMF scope of
enforcement and sanction powers

Source: Author

*Acting chairmen: Jean Delmas-Marsalet substituted for Jean-Pierre Jouyet for less than a month in
2012, after he left for political reasons until Gérard Rameix was named by Presidential decree. Similarly,
Jean-Claude Hassan chaired the AMF between July and October 2022, when Marie-Anne Barbat-Layani
was named

**European Directives and Regulations, sorted by chronological order: MiFID: Markets in Finan-
cial Instruments Dir. 2004/39/EC; MAD: Market Abuse Dir. 2003/124/EC; Dir. Prospectus 2003/71/
EC; AIFMD: Alternative Investment Fund Managers Dir. 2003/41/EC; Dir. Transparency 2004/109/
EC; AML/CTF: Dir. Anti-Money Laundering/Combating Terrorist Financing 2005/60/EC; AML/CTF:
Dir. Anti-Money Laundering/Combating Terrorist Financing 2006/70/EC; AIFMD: Alternative Invest-
ment Fund Managers Dir. 2011/61/UE; AML/CTF: Reg. on Anti-Money Laundering/Combating Ter-
rorist Financing 648/2012; EMIR: European Market Infrastructure Reg. 648/2012; Short selling Reg.
236/2012/EU; Revised Transparency Dir. 2013/50/EU; MIF2: Dir. Markets in Financial Instruments
2014/65/EU; MAR: Market Abuse Reg. 596/2014; Benchmark Reg. 2016/1011; AML-CTF: Dir. on
Anti-Money Laundering/Combating Terrorist Financing 2018/843; EMIR-Refit Reg. 2019/834; Reg. tax-
onomy 2020/852/EU

***Minimum sanctions applicable in cases of non-compliance with provisions of the directive with, in
particular, significant civil financial penalties and a quasi-systematic publication of sanctions on a non-
anonymous basis

@ Springer
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Table 3 (continued)

V#Pecuniary sanctions at least three times the amount of the profits gained from the infringement or the
losses avoided, if such amounts can be determined. If the profits or losses cannot be determined, natural
persons found guilty of market abuse must be assessed sanctions of at least Smns EUR and legal persons,
at least 15mns EUR or 15% of their total annual turnover

V*Enlarged bans on persons (permanent or temporary): discharging managerial responsibilities within an
investment firm or another natural person who is held responsible for the infringement, from dealing on
their own account or performing management functions in an investment firm; permanent ban from exer-
cising management functions in investment firms in the event of repeated market abuse

vi*Newly introduced criteria: (1) Quality and degree of involvement of the person(s) involved; (2) finan-
cial situation of the defendant; (3) losses suffered by third parties as a result of the breach(es); (4) degree
of cooperation along the procedure; (5) recidivism and remedial changes implemented

Already included: seriousness and duration of the breach(es); magnitude of the obtained gains or advan-
tages (or avoided losses)

vit«Lift of definitive ban from activity after 10 years and of identity of sanctioned natural persons from
the AMF website after 5 years

and account for the severity of breach(es) (duration of the breach(es), role of the
management of the firm, and victims of the breach(es)). Complementary analyses
could contribute to better understand financial crimes, their detection and spillovers,
and to the design of efficient financial regulations and reinforce the effectiveness of
supervision and enforcement.

The rest of the article is organized as follows. As a first step in challenging
enforcement of financial regulations, Sect. 2 summarizes major characteristics of
financial crimes as documented in the cross-disciplinary literature for decades. This
sets the basis for two sections that examine the parties at stake and financial crimes
punishment from a French perspective. The fifth section broadens the perspective
by stressing key challenges for enforcement and deterrence of financial crimes. The
sixth section questions the translation of regulatory changes into the verdicts of
sanctions. Finally, the last section concludes this retrospective.

2 Characteristics of financial crimes and enforcement
2.1 Financial crimes: a specific white-collar crime

Generally speaking, Edelhertz (1970; p. 3) defines white-collar crimes as “illegal
act(s) or series of illegal acts committed by non-physical means and by conceal-
ment or guile, to obtain money or property, to avoid the payment or loss of money
or property, or to obtain business or personal advantage”. Such crimes cover diverse
misdeeds, ranging from fraud and manipulation to theft, corruption and financial
crimes, as stressed by Gottschalk (2010). Three prerequisites can lead to a white-
collar crime, according to Cressey (1950, 1953): (1) a private non-sharable finan-
cial problem; (2) contextual opportunities to commit fraud, which would allow the
perpetrator to commit the fraud and escape detection; (3) the ability to justify to
oneself that the fraudulent actions are not necessarily wrong. Typically, financial
crimes can be motivated by the pressure to meet financial targets, the dishonesty of
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the management, or the search to maximize personal gain (for example, to protect
bonuses or stock option schemes). Acting legally can also become an economic dis-
advantage for a firm and/or its management (Aupperle et al., 1985; Hawley, 1991),
for example when the costs for abiding the law become an economic disadvantage
or when competitors/peers do not abide the law. Put it differently, in line with Beck-
er’s (1968) model of crime,’ the expected costs of being sanctioned (fines, litigation
costs, reputational penalties, impact on clients and suppliers, HR consequences, etc.)
can be lower than the benefits of cheating on the law (higher returns on assets, lower
costs of doing business, etc.), for a given probability of being caught.

Financial crimes cannot be observed directly and are difficult to detect and sanc-
tion. Direct evidence of the crime is rare, and investigations typically rely in circum-
stantial evidence and draw reasonable inferences. Consequently, only a limited share
of those crimes is detected (so-called “partial observability”), with an unknown
and low probability. For example, Alawadhi et al. (2020) estimate that only 3.5% of
financial mis-presentations are eventually caught and sanctioned in the U.S.

Overcoming partial observability is critical to investors, enforcers, and auditing
firms, though auditors can be reluctant to use fraud prediction models in practice
due to litigation concerns (Beneish & Vorst, 2021). Better detecting financial crimes
implies a minimization of false positives and false negatives. Some researchers
attempted to measure the probability of detection and the prevalence of unobserved
fraud, in the vein of the control detection methods initiated by Poirier (1980) and
of natural experiments, such as the spillovers on fraud detection of the changes of
auditors subsequent to the failure of Arthur Andersen (Dyck et al., 2013). A grow-
ing literature proposes methodological advances to detect and predict financial
crimes, for example using alternative predictors (non-financial indicators in Brazel
et al. (2009)), measuring financial statement divergence based on how the distribu-
tion of first digits differs from Benford’s Law (Amiram et al., 2015; Chakraborty
et al., 2020), implementing machine learning models to detect fraud or to classify
firms (the financial kernel model of Cecchini et al. (2010) and the machine-learning
model in Bao et al. (2020)), or using artificial intelligence, for example to analyze
firms communication (Hoberg & Lewis, 2017; Hobson et al., 2012). A particularly
interesting venue to proxy the prevalence of financial crimes is the application of
capture-recapture methods such as Ashton et al. (2021) on United Kingdom (U.K.)
data, capitalizing on Ormosi (2014) for cartels, or Rossmo an Routledge (1990) for
prostitution. Consequently, Amiram et al., (2018; p. 738) conclude that “our knowl-
edge of financial misconduct comes almost exclusively from firms that were caught,
and the characteristics of those firms may differ from firms that commit fraud with-
out detection.”

When detected, white-collar crimes can lead to major corrective actions, and even
bankruptcy in some cases: changes in the financing mix due to higher costs of doing

6 Becker (1968) models the choice to engage in misbehavior like any other decision involving cost-ben-
efit tradeoffs, in light of the expected profits from fraud, the probability of being caught, and the subse-
quent sanction.
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business, changes in the top management, impact on remunerations and teams’ com-
mitment, corporate rating downgrades, replacement of auditing firms, etc.”

2.2 What are the goals of enforcement? Why sanctioning financial crimes?

Securities markets are regulated so that investors, from large institutional to retail
investors, have access to quality information prior to and after any investment
(Black, 2000). This arrangement sets the base for investors’ trust. Trust is formed
by the ex-ante belief that one’s counterpart will suffer consequences for opportun-
istic or fraudulent behavior (Dupont and Karpoft, 2020). Enforcement also aims to
provide incentives for market participants’ compliance with the law, by detecting
breaches, sanctioning violators, and setting example. Violation of securities laws can
have severe consequences, as it is one of the six possible causes of corporate failures
(Soltani, 2014). In that sense, the legal system is fundamental to investors’ protec-
tion (La Porta et al., 2006) by impacting two pillars of Becker’s (1968) model: the
intensity of enforcement will raise the probability of being caught and the expected
subsequent costs. Hence, enforcement contributes to deter future crimes and to set
example, but is constrained by the problem of partial observability (Ashton et al.,
2021).

Enforcement is always country-specific, resulting from history. Each country
has a specific enforcement mix, with different weights given to public (higher in
civil law countries like France) or private (conversely higher in common law coun-
tries like the U.S.) enforcement, and at the extreme to self-regulation of the markets
(Djankov et al., 2008) through reputational sanctions to discipline markets—Ilead-
ing to disorder—or nationalization of all security issuance—leading to dictatorship
(Shleifer, 2005). Another dimension adding complexity is the country-specific mix
of hard and soft financial laws (Choudhury, 2018). This dimension is particularly
relevant to European countries, which national legislative process evolves closely in
line with global and European soft laws. Hard laws imply (1) legally binding obliga-
tions, (2) precision, and (3) delegation of authority for interpreting and implement-
ing the law, according to Abbott and Snidal (2000). Conversely, soft laws relax at
least one of those three dimensions leading to non-binding principles, norms, stand-
ards and statements. Soft laws can be a rational way of facilitating international
cooperation, as they offer cheaper guidelines (when it would be politically costly to
reach an agreement between States, or when the future consequences for the parties
at stake are uncertain) in a continuously evolving and globalized financial markets
(Abbott & Snidal, 2000).

A long-lived academic debate—at the intersection between accounting, finance,
law, and economics—investigates the respective costs and benefits of public ver-
sus private enforcement, with proponents on both sides. Both enforcement styles

7 For example, the U.S. SEC enforced in October 2022 the clawback requirements of the 2010 Dodd-
Franck Act. Consequently, all issuers are required to recover amounts of incentive compensation from
current and former executives that were based on erroneously reported financial information, regardless
of whether the executive was at fault or not.
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could be more supportive of efficient and well-functioning financial markets.®
Public enforcement, motivated by the “public interest” rather than by the pursue
of their own interests (McCraw, 1975), is supported by the existence of externali-
ties, by economy-wide cost savings, by allegedly public-regarding and expert-in-
their-domains policymakers, by the possibility to cooperate with defendants (Choi
& Pritchard, 2016), and by criminal, financial, and reputational penalties that deter
wrongdoings. But public enforcement is degraded by the difficulties of implementa-
tion of securities regulations. Public enforcers have mixed-to-low incentives (Scholz,
1984): resource constraints, difficult access to information, low competences com-
pared to the industry, corruption and collusion with the industry, and political pres-
sure (McCraw, 1975).° Conversely, private enforcement actions could be brought by
well-informed actors with well-aligned incentives. But, in parallel, private enforce-
ment is subject to collective action and free-rider effects among dispersed investors,
to slow and inept judiciaries, to lawyers’ rent-seeking (costly litigation for investors,
commitment problems), to less information than enforcers (Choi & Pritchard, 2016),
and to insufficient private monetary penalties.

Financial regulations can be enforced either by one single financial supervisory
agency (such as a securities and exchange commission or a central bank), or by sev-
eral bodies for example at the federal, province, or state levels, or depending on the
sector with splits between banks, insurance companies, auditing or asset manage-
ment firms, etc. As stressed by Coffee (2007), enforcement can also rely more on
ex ante informal discussions and administrative guidance (such as in France, the
U.K., and Japan), or on ex post formal legal actions against wrongdoers (in com-
mon law countries, like in the U.S.). Additionally, enforcement standards evolve
over time. All in all, Shleifer (2005) summarizes three main legal French specifici-
ties, as opposed to common law countries: (1) a civil law country, where judges are
State-employed; (2) a relatively greater importance given to legal and procedural
codes; and (3) preference given to State regulation over private litigation.' Table 2
illustrates the significant differences in enforcement of financial regulations between
France to four other countries (China, Germany, U.K., and U.S. by alphabetical
order), including between European countries.

2.3 Costs of financial crimes

Shareholders’ wealth can be harmed by the misconduct itself (Murphy et al., 2009),
over the violation period, for example when top managers share and/or use insider
information at their expense or publish forged financial statements (see Fig. 1). If the

8 Public enforcement is supported by Jackson and Roe (2009) and Johnston and Petacchi (2017) amid
others, and private enforcement by Becker and Stigler (1974), La Porta et al. (2006), Djankov et al.
(2008), and Bai et al. (2010).

° This challenge is much more salient in the U.S. where “the largest financial firms enjoy an unprec-
edented degree of political protection because of political contributions”, as stressed in Mayer et al.
(2014).

10" Conversely, common law countries are characterized by independent judges and juries, a relatively
lower importance given to statutory laws and a preference for private litigation as a mean of addressing
social problems.
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Violation period Enforcement period
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Fig. 1 Average timeline of enforcement procedures. The figure shows the typical succession of events
from the violation period until the enforcement procedure, ending with a verdict. The lengths are aver-
ages, when the dates were included in the sanction reports or shared by the AMF. In 39% of the cases,
the violation period overlaps the enforcement period for example when a control detected breaches of
professional obligations which were not yet addressed. Source: Author

misconduct is detected and sanctioned, regulatory fines and compensations will add
up as part of the direct costs of fraud, together with the legal fees along years-long
procedures (Dechow et al., 1996; Palmrose et al., 2004) and the subsequent adjust-
ments (for example a negative impact on profits of an accounting restatement). Indi-
rect costs may also penalize investors (Gatzert, 2015; Zeidan, 2013) due to lower
cash-flow expectations (with respect to clients), and higher costs of doing business
(with respect to suppliers, business partners, human resource management) and of
capital (e.g. downgraded forecasts, risk premia, rating, higher funding costs). The
cumulated cost of indirect spillovers is commonly called “reputational penalty”, as
described by Engelen and van Essen (2011). This reputational penalty can be prox-
ied by deducting direct costs from the abnormal market reactions subsequent to the
publication of the financial crime, typically estimated using an event study meth-
odology after Karpoff and Lott (1993). It reflects revised expectations of investors
regarding future cash flows. The reputational penalty would by far exceed the direct
costs in Anglo-Saxon countries (Armour et al., 2017; Karpoff et al., 2008), but not
in France (de Batz, 2020a). In that sense, financial markets represent an enforcement
channel inducing companies to abide financial regulations (Engelen, 2011), contrary
to foreign bribery or environmental violations (Karpoff, 2012, 2020).

2.4 Parties at stake in financial crimes

White-collar crimes are committed by individuals, managers, or employees. Still,
the firms (typically listed or private firms, asset management or investment firms,
and auditing firms) are frequently held responsible, rather than (or together with)
the managers or employees (Choi & Pritchard, 2016) or with more lenient verdicts
(Gadinis, 2012). When the top management of a firm (or some of its employees)
cheated on investors by sharing or using insider information, was unable to comply
with its professional obligations, or manipulated share prices, shareholders are legit-
imate to question the professionalism and business ethics of the firm, its managers
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and employees. This justifies a reputational penalty, possibly in excess to legal pen-
alties (Karpoff & Lott, 1993).

Additionally, different parties can be hit by second round effects of financial
crimes: related parties to the offender (investors, employees, customers, suppliers),
or third parties (market participants, the public, etc.). This field of the literature con-
curs in a significantly higher reputational cost of wrongdoings against related parties
than against third parties (for the U.S.: Alexander, 1999; Karpoff et al., 2008; Mur-
phy et al., 2009; Tibbs et al., 2011; for the U.K.: Armour et al., 2017; for France: de
Batz, 2020a).

Finally, financial crimes can be committed at the expense of other firms (so-called
“victims” in the rest of the article), typically when a person manipulates others’
stock prices, uses insider information against the victim, or divulgates false informa-
tion on the victim. Victims’ reputation might have also been damaged subsequently
to the sanction of their offender (de Batz, 2020b).

3 Detection channels of financial crimes in France

In the section, we thrive to investigate which parties contribute to detect financial
crimes, how to improve the detection mechanisms and hence to reduce the partial
observability of crimes, based on takeaways from a French retrospective. Detailed
statistics on supervision and enforcement by the AMF are displayed in Table 4.

3.1 Central role of the AMF: market surveillance and supervision of regulated
persons

Since 2003, the AMF has aimed at protecting investors according to two rulebooks
to which all market participants are subjected: the Monetary and Financial Code and
the Rulebook of the AMF. By detecting and punishing financial crimes, the AMF
targets to compensate for past misdeeds, to set example, and to deter future financial
crimes, to escape from being stigmatized if caught. Enforcement contributes to the
guarantees to investors and might contribute to allure investments by guaranteeing
safe financial markets.

To achieve these goals, the Data and Markets Department carries a pivotal role
in the AMF: it oversees continuously the market surveillance, to detect abnormali-
ties in the markets and possibly alleged financial crimes, either in terms of trends
or of frequency of orders.!! This market surveillance is mostly computerized, com-
plemented with artificial intelligence and big data technologies. Since 2003, 25,000
alerts were generated on average per year by the AMF big data platform, with a
declining trend since the late 2000s thanks to progress in the quality of data and
algorithms.'? The efficiency of the market surveillance is constrained by a scissor
effect.

1 https://www.amf-france.org/en/amf/our-organization/our-governance.
12 6057 were generated by the market surveillance in 2021.
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On the one hand, crime detection is becoming harder due to the combination of
factors: (1) financial products are increasingly sophisticated and complex; (2) the
speed of transactions is rising with the High Frequency Trading (HFT) and the algo-
rithmic trading; and (3) information channels and the volume of news increased dra-
matically over the last two decades, to the point that more and more research inves-
tigates the consequences of information overload (Ripken, 2006). The complexity of
financial products—which can be used to try and circumvent financial regulations—
was illustrated by a highly publicized sanction due to the misuse of total return
swaps leading to the communication of false information (SAN-2011-02).

On the other hand, regulators are tied by long legal and codified procedures and
strongly budgetary constrained, which make it challenging—to say the least—to
keep pace with the fast-innovating financial industry. How to reform rapidly to-
some-extent outdated regulations to catch up with new commercialization chan-
nels and new investment opportunities, for example crypto-assets and non-fungible
tokens? Or how to attract and retain competences as well as to fund large invest-
ments needed in soft- and hard-wares to catch up with regulated persons? A very
salient example is the long-and-still-debated impact of HFT and algorithm trading
on the price discovery and efficiency (Brogaard et al., 2014). Beyond notorious flash
crashes such as in the U.S. on May 6th, 2010 (Kirilenko et al., 2017), the literature
is not conclusive regarding the impact of HFT on price manipulations (Aitken et al.,
2015). It is worth stressing that two sanctions involved price manipulations through
layering subsequent to algorithmic trading (SAN-2015-20) and through flickering
orders sent by a high frequency trader (SAN-2016-11). The complexity of these two
procedures is illustrated by much longer procedures than on average (6.5 years ver-
sus 4.2 years).

In addition to the Data and Markets Department, two other departments super-
vise specific populations of regulated persons and might detect alleged financial
crimes: (1) the corporate finance and corporate accounting department,'! by moni-
toring periodic financial publications of listed firms and their interpretation of the
accounting standards principles (IFRS), and (2) the asset management department.
As a first step, bilateral communication and search for remedies are privileged when
breach(es) are alleged, possibly followed by enforcement procedures if no remedial
solution is found.

Over the period under review, the great majority of the sanctioned breaches were
detected by the AMF oversight of markets and market participants, pleading for
investments to support the efficiency of their market surveillance.

3.2 Foreign authorities, shareholders and stakeholders: marginal contributors
to fraud detection

In addition to shareholders, a wide range of stakeholders monitors financial mar-
kets and consequently contribute to detecting financial crimes: auditing firms, which
should play a role in the prevention and the detecting of financial crimes (Francis,
2004), stock exchanges, clients, institutional investors (Chung et al., 2012), financial
analysts (Yu, 2008), and employees (Dyck et al., 2010). On average, since 2006, the
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AMF has been receiving an increasing number of external suspicious transaction
reports (566 on average per year, and 1280 in 2021), a third of which were received
from other European financial market authorities.!? Still, only 3.6% of the sanction
decisions derailed from breach(es) originally reported to the AMF by other market
participants: (former) clients, (minority) investors, individuals, former employees,
and auditing firms.

Beyond a few high-profile failures (in particular in the U.S.), little is known about
the role of auditing firms in the detection of frauds or about the general level of the
audit quality, bearing in mind the inherent conflict of interest of being paid by those
whose financial accounts accuracy one certifies. Feroz et al. (1991) assessed that
20% of the U.S. Securities and Exchange Commission (SEC) enforcement actions
involved a failure of the auditors to detect their client’s fraud potential. Some scan-
dals even involved the provision of false and misleading financial information and
documents to deceive enforcers, as exemplified in the U.K. in July 2022."* In France,
auditing firms contributed to the detection of financial crimes by raising concerns
regarding the accounts of firms before the launch of the enforcement procedures in
4.8% of the decisions. Additionally, if the auditing firms and/or the auditors were
on some occasions investigated for breaches to their duties (5.9% of the decisions),
most frequently for certifying inaccurate financial statements, these procedures con-
cluded in the end that they were guilty of the alleged financial crimes in a third of
those cases (2% of the decisions).

3.3 Whistleblowers

Financial crimes can alternatively be identified and documented by whistleblowers,
making the enforcement more efficient in terms of timing and understanding of the
frauds. As stressed by the U.S. SEC, whistleblowing has major assets for enforc-
ers and investors in that it “minimize(s) the harm to investors, better preserve(s) the
integrity of the United States’ capital markets, and more swiftly hold(s) account-
able those responsible for unlawful conduct”.!® The Office of the Whistleblower was
established by the U.S. Congress mid-2010, in Sect. 922 of the Dodd-Frank Act.
Still, whistleblowers need protection, which was formalized with subsequent finan-
cial rewards in some countries such as the U.S., Canada,'® South Korea,'” Lithu-
ania,'® and Slovakia.'” In the U.S., to encourage whistleblowers and compensate
for the consequences, this Office of the Whistleblower awarded approximately 1.2

13 Since July 2006, investment service providers have to report to AMF all suspicious operations of their
clients.

4 https://www.frc.org.uk/news/july-2022/sanctions-against-kpmg-and-others-in-connection-wi.

15 https://www.sec.gov/whistleblower.

16 https://www.osc.ca/en/enforcement/osc-whistleblower-program.

17 https://www.acrc.go.kr/en/board.do?command=searchDetail&method=searchDetail ViewInc&men-
uld=020501&boardNum=67072.

18 https://e-seimas.Irs.1t/portal/legal Act/It/ TAD/267de 1c2a9b911eb98ccba226c8al4d7?jfwid=-15hio
16ale.

19 https://transparency.sk/wp-content/uploads/2021/03/Slovak-Act-on-Whistleblowing-2019-1.pdf.
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billion USD to 236 persons from the enforcement of the awards in 2012 until late
2021 (ranging from 10 to 30% of the over-1-million-USD fines collected, with a
record 114 million USD granted in October 2020).%

The European Union took another stance: protecting whistleblowers without
financial compensation, in order to avoid a shift to a denunciation society.?! The
AMF formalized the whistleblowing between 2016 and 2018, offering professional
and confidentiality guarantees.” To date, it is impossible to assess the magnitude
and the spillovers of whistleblowing on enforcement, as the AMF argues that the
safeguards against breaching professional secrecy and confidentiality rules impede
any communication. AMF only stated that it received 72 reports from whistleblow-
ers over the first two years (2016-2018). The numbers are surprisingly low. For
example, the German BaFin received 2281 whistleblowing tip-offs in 2021, a num-
ber which has been growing continuously since its launch in 2016 (124 over a semes-
ter). Since then, no French information on the volume of reports has been issued,
nor on the consequences (investigation, sanction, etc.).?? Still, given the length of
the procedures (2.9 years on average, see Fig. 1), the prosecution of breaches identi-
fied by whistleblowers could soon be brought to the AMF Enforcement Committee.

3.4 Spillovers from other financial crimes

In globalized financial markets, large foreign financial scandals can also hit French
market participants, which can end up being sanctioned for lack of diligence in their
duties regarding those financial crimes. Two notorious U.S. financial scandals led
to AMF sanctions: the Madoff investment scandal, with the Ponzi scheme revela-
tion in late 2008, and the 2008 subprime crisis. On three occasions, asset manage-
ment firms were sanctioned due to their exposure to Bernard L. Madoff Investment
Securities (SAN-2011-17, SAN-2011-18, and SAN-2012-15). The subprime crisis
was also echoed by sanction decisions, in one case due to insider trading of a top
manager exploiting information on the spillovers of the subprime crisis on his bank
(SAN-2010-17) and in second one due to the liquidity repercussions of the crisis on
money market funds (SAN-2009-25).

3.5 The media: a watchdog?

The media can be perceived by investors as a watchdog (Miller, 2006), which cred-
ibility is a priori supported by the lack of conflict of interest and more independent

20 https://www.sec.gov/news/press-release/2021-177.

2l EU Directive (2019/1937) on the protection of persons who report breaches of Union law. In the U.K.,
in 2014, the Financial Conduct and the Prudential Regulation Authorities rejected financial rewards for
whistleblowers working in their regulation scope (https://www.fca.org.uk/publication/financial-incen
tives-for-whistleblowers.pdf).

22 https://www.amf-france.org/fr/reglementation/doctrine/doc-2018-13.

2 https://www.amf-france.org/sites/default/files/contenu_simple/rapport_annuel/rapport_annuel_amf/
Rapport%20annuel%202018%20de%201%27 AMF.pdf.
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sources of information than analysts and corporations (Kothari et al., 2009). Dyck
et al. (2010) and Miller (2006) stress how the press helps uncover accounting frauds,
by rebroadcasting information from other sources, or by uncovering frauds after
investigations. In some countries, typically the U.S., a great part of the financial
crimes sanctioned by the SEC was in the first place revealed by the media. This is not
the case in France where only two—though significant—sanction procedures were
initiated by investigation articles uncovering alleged financial crimes (SAN-2010-18
and SAN-2017-07). Firstly, in November 2008, a front-page article in La Tribune
alleged that a bank lost more than a billion euros due to losses on proprietary trading
over the previous month.?* This allegation was denied by the bank on the very same
day, but led the AMF to initiate an investigation regarding the financial information
published by the bank. The bank was, in the end, dismissed from charges in 2010.
Seven years later, in April 2015, Mediapart published an investigation challenging
the business ethics of the asset management branch of the same bank.?’ This article
alleged mis-selling of financial products to unsophisticated investors, echoing other
U.S. scandals like the Goldman Sachs Abacus synthetic CDOs in the early stages of
the subprime mortgage crisis. In the end, the AMF Enforcement Committee charged
the bank with the highest-ever fine (35 million euros). The appeal of the decision led
to a significant reduction in the fine to 20 million euros, still a record high back then.

Conversely, the business ethics of the media were on some occasions questioned
by the AMF Enforcement Committee, as any allegation of financial crime needs to
be duly documented, not to become synonym of false information. One is account-
able for its opinions, though the freedom of speech and the principle of confidenti-
ality of sources should not be violated. On three occasions, the AMF sanctioned a
publishing director or its economic publishing group due to the non-disclosure of his
conflicts of interests when publishing investment recommendations on a stock which
they were exposed to (SAN-2011-01, SAN-2014-04, and SAN-2020-01).2° Addi-
tionally, five sanctions reminded the need for high standards of ethics of journalists
(whatever their outlets and nationalities) and of their employers. For the first time in
2010, the AMF sanctioned an individual for repeatedly spreading false or mislead-
ing information about a listed firm on the Internet (boursica.com, SAN-2010-01). In
2012, two bloggers were sanctioned for spreading false information about the lever-
age of a French bank (Tier 1 ratio) and for fueling rumors regarding its solvency in
the middle of the sovereign debt crisis (SAN-2013-24). More recently, a global U.S.
media and a journalist were respectively sanctioned for the diffusion of false infor-
mation (fake financial press releases regarding a massive accounting restatement)
impacting the price formation (SAN-2019-17) and for communicating inside infor-
mation to key contacts on market rumors regarding two take-over bids (in 2011 and

24 https://www.latribune.fr/journal/archives/edition-du-1211/65184/natixis-a-perdu-unmilliard-deuros-

sur-les-marches.html.

25 https://www.mediapart.fr/journal/economie/280415/natixis-les-clients-gruges-pour-gonfler-les-bonus.
https://www.mediapart.fr/journal/economie/300515/des-millions-d-epargnants-ont-ete-leses-par-natixis-

asset-management?onglet=full.

26 The same publishing group is being investigated for price manipulation and non-disclosure of con-

flicts or interests early 2022.
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2012), ahead of the publication of the news in the Daily Mail and precising market
rumors (SAN-2018-13). Subsequently to this decision, the Court of Appeal of Paris
requested for a preliminary ruling to the European Court of Justice in July 2020 on
whether the information of the forthcoming publication of an article relaying market
rumors can be considered as inside information, and consequently be subjected to
insider dealing regulations?

4 Punishment of financial crimes

The rationales for punishing financial crimes are that only serious—as opposed to
“trivial”—detected financial misconducts are sanctioned, and that such sanctions
contribute to deter future misconducts and will set example (Guy & Pany, 1997;
Karpoff et al., 2017; Liu & Yawson, 2020). Serious frauds assume the existence
of deliberate or “intentional” dishonesty or deceit (Sievers & Sofilkanitsch, 2019),
which would cause market participants (shareholders, stakeholders, analysts, etc.)
to alter their opinion of the firm. Otherwise, they are unintentional errors, which
can be corrected.?” This section details a retrospective description of supervision
and enforcement since the creation of the AMF, echoing the descriptive statistics
displayed in Table 4.

4.1 Legal framework of financial crimes punishment in France

The creation of the AMF in 2003 introduced a formal separation of the office of
prosecution (investigations and controls conducted by the AMF under the authority
of the Chairman, leading to a statement of objection) and of the judgment function,
with the sanctions decided by the Enforcement Committee (see Figs. 1, 2).

Enforcement procedures remain confidential until the Enforcement Committee
hearings (i.e. trials, see Fig. 2), for the sake of the presumption of innocence of the
defendant(s). Defendants are not even named before the hearings. Typically, journal-
ists attend the hearings and frequently publish articles in the aftermath. Still, on a
few occasions, there were some leakages of information to the press during the con-
fidential phase of enforcement. For example, a very notorious example is the former
head of investment banking of a bank who used insider information (the knowledge
of the new internal model of credit risk) amid the subprime mortgage crises (SAN-
2010-17). He leaked confidential information on the ongoing procedure, claimed he
would be cleared from charges, before resigning and being sanctioned.

27 Errors can result, for example, from the enforcement of new accounting standards (IFRS, U.S. GAAP
for example), a modification in the consolidation perimeter (in the aftermath of stock splits, M&As, or
divestitures for example), or presentation issues (due to changes of the accounting periods, or changes
in business segment definitions for example). Hennes et al. (2008) found that 24% of the restatements
in the U.S. filed between 2002 and 2005 were intentional frauds, and not errors. Unintentional errors
are unlikely to send a comparable message to the market (Hennes et al., 2008). Lev et al. (2008) demon-
strated that restatements involving admitted fraud have considerably more adverse implications for inves-
tors than non-fraud restatements.
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Fig.2 Main steps of enforcement procedures. The figure presents a simplified view of the consecutive
steps of prosecution for financial crimes as enforced by the AMF from the launch of an investigation
(for alleged market abuses) or a control (compliance with one’s professional obligations as a regulated
person) until possible appeals toward three courts (Court of Appeal of Paris, Court of Cassation, and
Priority question on constitutionality). Sanctions must be appealed for within two months after the noti-
fication of the sanction decision by the defendant or/and by the chairman of the AMF. Still, the great
majority of alleged financial crimes are confidentially dealt with by the AMF, asking the incriminated
entity to implement remedials or by withdrawing professional authorizations. Since 2016, the AMF and
the National Financial Prosecutor (PNF) have been deciding jointly for every financial crime between
administrative and criminal prosecutions. Source: Author. * Bilateral agreement between the AMF and
the regulated person

Seven reforms enlarged and tightened the scope of supervision of the AMEF,
partly resulting from the transpositions of European Directives and Regulations (see
Table 3). Consequently, AMF enforcement powers have been enlarged: (1) widen-
ings of the scope of sanctioned financial crimes and of market participants, echo-
ing the ongoing financial innovation; (2) significant increases in the upper limit
for pecuniary sanctions (from 750 000 to 1.5 million euros in 2003 with the Loi
de Sécurité Financiere, to 10 million euros in 2008 with the Loi de Modernisation
de I’Economie, and to 100 million euros for legal persons in 2010 with the Loi de
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Régulation Bancaire et Financiére)*®; (3) the Enforcement Committee hearings
became public in 2010, to increase transparency and the subsequent echo of the
sanctions as an example setting; (4) the AMF Chairmen were granted in 2010 the
power to appeal sanction decisions of the Enforcement Committee, to challenge their
verdicts and comfort their analysis of the alleged breach(es); and (5) the prescription
limit was raised from 3 to 6 years (as for criminal laws) in 2019, supported by the
average 4.2 years between breach(es) and their sanction (see Fig. 1). Additionally,
two reforms aimed at offering shorter and cheaper alternatives to sanction proce-
dures. First, the AMF has been publishing “alerts” (so-called mise en garde) since
2010 regarding some unauthorized persons, some unrealistic investment products,
or some illegal activities.? Second, settlements have been offered to defendants by
the AMF since 2010, along with the statement of objection, for the least though seri-
ous breaches to professional obligations, or types of breaches which were already
sanctioned (no need for jurisprudence). In 2016, the scope of settled breach(es) was
enlarged to market abuses.*” If accepted (which happens most frequently), the settle-
ment has to be validated by the Board of the AMF and homologized by the Enforce-
ment Committee. The alleged advantages are shorter procedures and no guilt rec-
ognition, which comes at the expense of the impossibility to appeal decisions and
the implementation of remedial measures. Lastly, a critical change came with the
enforcement of the non bis in idem European principle. Until mid-2016, financial
crimes could be sanctioned through administrative (by the AMF) and criminal (by
the National Financial Prosecutor) prosecutions. Criminal prosecutions can entail
fines, as for administrative prosecutions, but also imprisonment sentences and sei-
zures. Ever since, alleged financial crimes go through a referral process between
the AMF and the National Financial Prosecutor (see Fig. 2). Consequently, no legal
action can be instituted twice for the same cause of action, which is equivalent to the
double jeopardy doctrine in common law jurisdictions.

4.2 Financial crimes punishment

The vast majority of the breaches are undetected and most of the alleged financial
crimes are dealt with bilaterally (and confidentially) between the AMF and regulated
persons, as illustrates the gap between the number of decisions (close to 27 sanc-
tions and settlements per year) and the thousands of alerts by the AMF market sur-
veillance to which add hundreds of external suspicious transaction reports (see Tab.
4). This communication between the AMF and the involved person(s) can be formal
(for example with observation letters at the end of an investigation or a control to
remind the applicable regulation, or with a withdrawal of authorization of activity)
or informal, as part of the daily supervision of regulated persons, typically asking
for additional information. Only the most serious allegations lead to investigations

28 The upper limit for natural persons is 15 million euros. Alternatively, fines can amount up to ten times
the gained profits or avoided losses. See Table 3 for details.

2 https://www.amf-france.org/fr/listing_format/format-du-contenu/mise-en-garde.

30 The first settlement was signed in 2012.
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or controls: 44 investigations of alleged market abuses and 51 controls for breach(es)
of professional obligations were initiated in 2021, compared to 6057 alerts and
1280 suspicion transaction reports. Even less alleged breaches end with settlement
or sanction procedures: on average, over the period under review, a fifth of the 74
investigations and 72 controls initiated per year (with declining trends) ended with
statements of objection, and even less with sanctions or settlements (18%).

The AMF made a limited number of decisions: 393 sanctions published since
2004 and 86 settlement since 2012 (22 sanctions and 9 settlements per year, see
Fig. 3). Since a peak in 2009, the number of published sanctions per year has been
declining, a trend which has been partly compensated by settlements (see Fig. 3).>!
65% of the sanctions were initiated by investigation procedures and 56% of the sanc-
tions punished market abuses, with a declining trend over the last few years, partly
compensated by the increase in market abuses settled. In total, 1.3 types of breaches
were sanctioned per decision.

As number of procedures

20 — — —

10

[ Sanctions — Settlements = ====-- Avg.

Fig.3 Number of sanctions and settlements per year. The figure depicts the number of sanctions and
settlements published per year on the AMF website, based on their years of publication. On average, 27
decisions were made per year. Sources: AMF, Author’s calculations (based on the publication year of the
decision)

31" A similar break in trend is observed in the U.K. by Ashton et al. (2021), with a drop in the number of
cases of financial misconduct that would be driven by improved deterrence. Regarding the more recent
years, the Covid has to be accounted for in 2020-2021, with possible delays in enforcement procedures.
Still, no catch-up happened in 2022, with only 12 sanctions and 7 settlements filed mid-November. And
the mid-term perspectives subsequent to the Covid could be limited as Cumming et al. (2021) estimated
that traders, employed in a U.K. investment bank, are less likely to commit trading misconducts (insider
trading and price manipulation) when working from home, using data from the internal bank’s supervi-
sory systems.
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Sanction decisions conclude with guilty (92% of the sample) or acquittal (8%)
verdicts.*> The verdicts are comprised of three parameters: (1) cash fines, paid to the
French Treasury or to the guarantee fund to which the professional belongs®; (2)
three types of behavioral sanctions on natural or legal persons (warnings, blames,
or temporary or definitive ban(s) from activity, ordered by rising severity); and (3)
the possible (partial) anonymization of the defendant(s), if the disclosure of their
identity is likely to cause serious and disproportionate damages to the defendants or
the new owner, or could seriously disrupt the financial system stability or ongoing
enforcement procedures.

In total, 371 million euros of cash fines were imposed by the AMF. Cash fines
have amounted to 1 million euros on average for guilty sanctions since 2004, and
close to quadrupled over the period under review (see Fig. 4A, B).** This growth
is particularly marked for sanctioned legal persons (see Fig. 4C). In addition, close
to third of the verdicts convey behavioral sanctions, impacting on average 12 per-
sons per year (see Fig. 4D). Their recourse trended down from 2004 to 2014, and
has been regaining traction ever since. Their frequency is inversely correlated to
their severity, most frequent sanctions being the warnings (18% of the sanctions)
followed by the blames (12%), evenly distributed between natural and legal per-
sons, and more marginally by (temporary or definitive) bans on activity (6%, for
6.7 years on average), targeting mostly natural persons and with a rising frequency
since the mid-2010s.%> Conversely, the recourse to (full or partial) anonymization of
the defendants gained traction between 2008 and 2012 (up to 60% of the decisions),
before moderating down to 18% over the last five years. Overall, 15% of the sanc-
tions were fully anonymized when published, and 13% partially. Additionally, until
2018, retrospective anonymizations were decided at the discretion of the Chairmen
of the Enforcement Committee. Since then, the anonymization rule has been formal-
ized, with a right to oblivion for any natural person information included in sanction
reports after five years. Consequently, the rate of full and partial anonymization of
the sanction reports now available is much higher (52% and 19% respectively), par-
ticularly high for the older decisions. 65% of the sanctions published between 2004
and 2013 are fully anonymized, and 21% partially. This contributes to the interest
of this article which surveys exhaustively the 393 sanctions published by the AMF.

The verdicts of settlements are less severe than for sanctions, with significantly
lower cash fines of 155,000 euros on average since 2012, ranging from 10,000 to

32" Acquittals are verdicts, not type one errors (i.e. false positive error), when a benevolent firm is mis-
classified as fraudulent (for example when using datasets of alleged securities litigation lawsuits or pri-
vate class action lawsuits, which are more profit oriented). Type two errors are impossible to circumvent
given the incomplete detection (partial observability of fraud) inherent to any sample construction for
fraud. The great majority of fraudulent firms are mistaken as non-fraudulent, and their financial crimes
remain undetected. Hence, this sample selection can be potentially biased, for example by how a regula-
tor detects and prosecutes alleged misconducts.

33 Article L.621-15 III of the Monetary and Financial Code.

3% 16 sanction decisions (4% of the sample) were guilty verdicts only assorted with behavioral sanctions.
Consequently, the cash fines were set to zero and accounted for in the averages.

35 Such bans are a lot more frequent in the U.S., in 49% of the SEC administrative procedures (Gadinis,
2012).

@ Springer



436 European Journal of Law and Economics (2023) 55:409-468

600,000 euros, standing for 13 million euros of cumulated fines. Since the widening
of the scope of breaches opened to settlements to the market abuses in 2016, four
evolutions have happened: (1) a rapid increase in the share of settlements initiated
by an investigation (55% of settlements between 2019 and 2021, against 31% on
average), (2) a subsequent increase in the market abuses settled (41% of the settle-
ments between 2019 and 2021, against 24% on average), (3) a steady increase in nat-
ural persons settling (38% of settlements over 2019-2021, against 19% on average),
most frequently being top managers (69%),° and (4) a lengthening of procedures
(2.7 years between 2019 and 2021, against 2.3 years on average). The duration of
settlements tends to converge with the one of sanctions (3.0 and 3.4 years respec-
tively in 2021), in contradiction with its initial goal of offering shorter and cheaper
procedures (see Fig. 5D). Still, this reform did not translate into tougher verdicts,
questioning whether settlements are sufficiently punitive to deter wrongdoing: fines
remain significantly lower for settlements than for sanctions and have not increased
since the scope was enlarged to market abuses (see Fig. 4A). In that sense, settle-
ments could appear an option to escape responsibility for one’s actions by minimiz-
ing the expected fine, at the cost of losing the possibility to appeal and of enforcing
remedial measures, with close to equally long procedures. As stressed MacDonald
(2012) regarding the SEC settlements, “settlements are not adequately deterring the
violations of securities laws”, in particular for large financial institutions.

Finally, since 2010, the AMF has been issuing “alerts” (so-called mise en garde)
regarding some unauthorized persons, some unrealistic investment products, or
some illegal activities such as boiling room or pyramid schemes.?” A total of 194
alerts were issued until late 2021 (16 per year on average), mostly targeting foreign
(68%) firm(s) (89%), offering high-yield investment opportunities through a web-
page (79%), without being dully authorized (87%). 42% of the alerts were updates
of AMF blacklists of risky companies for investors regarding forex, binary options,
miscellaneous assets (such as diamonds, art, or containers), and crypto-assets since
2018. Frequently, the misdeeds were detected by investors, who warned the AMF.
Such misdeeds were subsequently transmitted to the National Financial Prosecutor.
In that sense, the AMF “names and shames” persons or misconducts rapidly and at
a low cost to protect investors, hence using efficiently a soft law enforcement tool
(Chouhury, 2018). The ultimate goal is to impose a stigma on wrongdoers by penal-
izing their reputations, and to promote and shape higher-standard social norms. Still,
these alerts (synonym of a light-touch enforcement) question the information trans-
mission to investors. To what extent do investors access and account for the AMF
alerts? Are they efficiently damaging reputations, when some persons were repeat-
edly named in alerts? The actions brought before the Paris Regional Court (Tribu-
nal de Grande Instance) by the AMF since 2014 appear more efficient in obtaining
court orders blocking access to these illegal websites.

36 Still significantly less in the U.S., with natural persons standing for 71% of SEC settlements in 2011
(MacDonald, 2012). As in the U.S., all the settlements between the AMF and large commercial and
investment banks (16% of the settlements) involved only the legal person, never natural persons.

37 https://www.amf-france.org/fr/listing_format/format-du-contenu/mise-en-garde.

38 https://www.amf-france.org/en/warnings/warnings-and-blacklists.
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Fig.4 Verdicts for sanctions and settlements per year. The figure depicts time developments for the main
features of the verdicts of sanctions and settlements along time, in euros for the fines and in number of
the behavioral sanctions: A Average fine for sanctions* and settlements; B Distribution of fines for sanc-
tions*; C Cash fines by sanctioned person (legal or natural), with respective linear trends**; D Behavio-
ral sanctions by sanctioned person. Sources: AMF, Author’s calculations (based on the publication year
of the decision, as available on 01/01/2023). *If sanctioned (i.e. excluding acquittals from the scope).
**If the sanctioned person only receives a behavioral sanction (warning, blame, or ban from activity), the
cash fine is set to zero. The two largest sanctions on listed firms are not depicted on the graphs (35 mn
and 20 mn in 2017 and 2019), for the sake of readability

4.3 Characteristics of defendant(s)

Several natural or legal persons are typically involved in the alleged breaches (2.8
on average) and sanctioned (2.1): 1.1 natural persons and 0.9 legal persons are sanc-
tioned, with respectively 245,000 and 657,000 cash fines. Fines on legal persons
trended more rapidly up than those on natural persons. The most frequently involved
persons are natural persons (60% of the sample), frequently being employees of
listed firms (25% of the sample). In 53% of the sanctions, the top management of
the firm is investigated, ending being frequently sanctioned (48% of the sample).*
Some natural persons were repeatedly mentioned (23 recidivist natural persons) and
sanctioned (20), respectively in 9.4% and 8.3% of the sanction decisions.

21% of the sanctions were pronounced against recidivist legal persons. In total,
365 firms were incriminated 483 times in sanction reports from 2004 to 2021, either
the legal person, or its top manager(s) and employee(s). Most frequently, the firms

% By declining frequencies: chief executive officer (27% of the sanctions), managing director (18%),
chairman (11%), chairman or members of the Management Board/Board of Directors (17%), majority
shareholder (17%), founders (12%), chief financial officer (8%). Categories are non-mutually exclusive as
more than one natural person is sanctioned by decision.
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ended being sanctioned (86% of the mentions). 50 firms were repeatedly sanctioned
(so called recidivist legal persons), on average 2.9 times. Put if differently, each firm
was mentioned 1.35 times and sanctioned 1.1 times on average, with maxima of 15
mentions and 12 sanctions for a given firm.*’ The most frequently incriminated and
sanctioned firms are listed firms (respectively 38% and 33% of the sanctions), asset
management firms (25% and 22%), private firms (21% and 17%), and investment
firms (11% and 10%). The most frequent sector is the banking industry, consistently
with the types of white-collar crimes sanctioned by the AMF. Financial institutions
stand for 8.5% of the involved firms, 18.6% of the sanctioned firms (73 sanctions
and 17 acquittals), and 20% of the sanctions. 31 French and foreign banks were
incriminated by the AMF, half of which were recidivist. 19 auditing firms (5.2% of
the firms) were involved in sanction procedures (5.9% of the procedures), but were
only sanctioned in 8 decisions (2% of the sanctions). Finally, 12% of the procedures
involved foreign firms.

Regarding settlements decisions, the most frequent persons are asset management
firms (38% of the sample), followed by natural persons (19%, most frequently top
managers, standing for 13%), financial advisement firms (17%), and banks (16%).

4.4 Allegation, acquittal, and innocence

Part of the literature investigates market reactions to alleged and/or condemned
financial crimes, along the consecutive steps of enforcement (see the graphical illus-
tration in Fig. 2 for France). Most frequently, alleged frauds are revealed by news-
paper articles, or by an official corporate or regulatory communication. Feroz et al.
(1991) and Pritchard and Ferris (2001) conclude that, in the U.S., the very first hint
of a financial crime triggers the most important and significant abnormal market
reaction (measured as contracting returns using an event study methodology), even
when compared to the sanction publication itself. Solomon and Soltes (2019; p. 1)
underline the difference between “not guilty” and “innocent” for the markets: “even
when no charges are ultimately brought [after SEC financial fraud investigations],
firms that voluntarily disclose an investigation have significant negative returns,
underperforming non-sanctioned firms that stayed silent by 12.7% for a year after
the investigation begins”.

Regarding market reactions to AMF enforcement procedures, the literature
stresses the following: (1) no insider information is leaked to the market before the
Enforcement Committee hearings, except in exceptional cases (de Batz, 2020a),
demonstrating no breach of confidentiality along the enforcement procedures; (2)
markets react statistically significantly and negatively to sanction decisions (Con-
stant, 2013; de Batz, 2020a; Kirat & Rezaee, 2019); but (3) not to acquittal decisions
(de Batz, 2020a). Over the period under review, as stressed in Sect. 3.5, only two
crimes alleged in the media ended sanctioned by the AMF, assorted with very high
fines. For that reason, in France, it is not possible to disentangle the reputation cost

40 Firms are aggregated at the mother company level. Typically, universal banks encompass their asset
management and investment banking branches.
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rising lags between the beginning of the breach and the beginning or the end of the enforcement pro-
cedure; B depicts the heterogeneity in durations of procedures, with average, maximum, and minimum
durations of procedures; C details the duration between the four main steps (see Fig. 2): the ignition
of the procedure; the statement of objection, the Enforcement Committee hearing making the decision,
and the publication of the decision; and D compares the total length of sanctions, sanctions including
appeals*, and settlements. Sources: AMF, Author’s calculations (based on the publication year of the
decision, as available on 01/01/2023). *If sanction decision appealed and appeal verdict published

of being accused of an alleged fraud from the subsequent sanction decision (con-
trary to the U.S. for example, as in Karpoff & Lott, 1993).

5 Challenges echoing the French history of enforcement of financial
laws

Some indicators support the credibility of the AMF to market participants. A meas-
urable indicator of this credibility is the AMF’s identity thefts to deceive investors:
seven “alerts” have been issued since 2010 by the AMF regarding individuals or
firms pretending working for the AMF or using the “AMF” name.*' The rising fre-
quency of identity theft since 2020 has led the AMF to issue a specific warning in
September 2022.** Another indicator of the AMF’s credibility is the high though
declining confirmation rate of decisions in appeal (74%), with a high rate of appeals
(46%), as illustrates Fig. 6. Still, consolidating one’s credibility in a rapidly evolving

41 https://www.amf-france.org/en/warnings.
42 https://www.amf-france.org/en/news-publications/news-releases/amf-calls-vigilance-against-fraud
ulent-sites-usurping-its-name.
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of sanction decisions (46% of average), and (3) the confirmation rate of decisions in appeal (74%, with
a declining trend). Sources: AMF, Author’s calculations (based on the publication year of the decision)
*As available on 01/01/2023

environment is a challenge faced by all enforcers. This section strives to stress some
forward-looking challenges in terms of credibility based on the history of French
sanctions of financial crimes.

5.1 Multiple concomitant challenges to enforcement: timely, transparent, severe,
proportional and independent reactions

The diversity in financial crimes and in defendants contributes to the heterogene-
ity in procedures, despite following the same milestones (see Fig. 2). As stressed
by Kalmenovitz (2021; p. 4745), “in reality not all actions are born equal”. The
prosecution of alleged complex financial crimes might need more time, people, and
efforts to dully document. In other cases, the legal forces enacted by the defendant(s)
might greatly slow down and complexify procedures.

Regulatory authorities need to react in the most appropriate and timely manner.
Precipitated reactions might waste constrained means by initiating irrelevant pro-
cedures. Conversely, prescription limits and up-to-date example-setting plead to
speed up procedures, by limiting to the lag between the crime and its sanction. Part
of the acquittal decisions (8% of the sanctions over the period under review) were
justified by procedural irregularities or prescription limits, which do not acquit the
investigated person (for example SAN-2006-09, SAN-2012-03, and SAN-2012-06).
Hence, the information content conveyed by an acquittal decision is not straightfor-
ward, as acquittals do not always imply innocence. It takes on average 1.3 years to
the AMF to initiate an enforcement procedure after the beginning of breach, a lag
which tends to increase along time. The breach(es) were still ongoing for 39% of
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the sample when the enforcement procedure was launched. In addition, enforcement
procedures are long (2.9 years on average), diverse (ranging from 254 days up to
9 years), and lengthened by one year over the period under review (from 2.5 years
in 2005 up to 3.4 years in 2021), despite a much faster publication of the decision in
the aftermath of the Enforcement Committee (see Fig. 5B, C). All in all, 4.2 years
elapse from the beginning of the breach until it is sanctioned, also on a rising trend
(see Fig. 1 and Fig. SA). Additionally, appeals contribute extend procedures, by 1.9
years (see Fig. 5D). In fact, sanctions can be appealed by the defendant(s) (38.8% of
the sample) and/or by the chairman of the AMF as the prosecutor (5.6% by both par-
ties, and 1.3% by the AMF), to three different appeal courts.

How does the power to sanction support enforcers’ credibility? Market partici-
pants should know (and fear) the likely consequences from being caught cheating on
the law. Sanctions must be severe enough to be treated as a significant cost of doing
business (MacDonald, 2012). In practice, it is critical to bear in mind the imperfect
knowledge about the probability of being caught and the magnitude of fines. Still,
cash fines are the key, tangible, and immediately comparable determinant of the
seriousness of sanctioned breaches, possibly complemented with reputational pen-
alties, particularly significant in Anglo-Saxon countries (Armour et al., 2017; Kar-
poff & Lott, 1993). Some countries issued clear guidelines on how to set fines. For
example, the U.S. introduced, as early as 1991, sentencing guidelines by the U.S.
Sentencing Commission.** Similarly, the German BaFin has been publishing since
2013 guidelines for administrative fines (including matrixes of upper limit of fines),
depending on the severity of the offence, on the defendant’s financial capacity, and
on the intent with mitigating circumstances.**

In France, cash fines are hardly predictable and said to be limited, curbing the
subsequent reputational costs (de Batz, 2020a; Kirat & Rezaee, 2019). There is nei-
ther binding rule nor transparent guidelines on how to value fines, despite long-lived
debates as illustrated by the Noquet (2013) report. As off 2003, the financial law
guided the Enforcement Committee with two general principles: the time consist-
ency and the upper limits for fines, in light of the seriousness and duration of the
breach(es) and of the magnitude of the obtained gains or advantages (or avoided
losses).* The legal criteria to be accounted for were enlarged to seven of them in
2016, with the transposition of the European Market Abuse Regulation (see Table 3)
and will be further investigated in the next section. Consequently, the Enforcement

3 hitps://www.ussc.gov/guidelines/archive/199 1 -federal-sentencing-guidelines-manual.

4 The severity of the offence is estimated depending on the size of the issuer (i.e. its significance for the
capital markets) and on the severity of the circumstances of the offence. The specific circumstances are
also considered to mitigate (confession, cooperation with BaFin’s investigation, promise/measures taken
to improve, long proceedings) or aggravate (repeat offense, special deterrence) the fines. https://www.
bafin.de/EN/Aufsicht/BoersenMaerkte/Massnahmen/massnahmen_sanktionen_node.html?cms_gtp=
10452720_1ist%253D3%25267953862_list%253D35#1D_10452720.

45 Since 2010, fines can amount up to 100 million euros for market abuses committed by regulated pro-
fessionals (or 10 times any benefit derived from the breach if this can be determined, or 15% of the
yearly turnover) and up to 15 million euros with regards to natural persons (managers, employees, etc.)
placed under the authority or acting in the name and on behalf of regulated professionals (or ten times
the amount of the benefit derived from the breach if this can be determined).
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Committee faces the challenge to be time-consistent, to support the fairness and
credibility of the sanctions, while reflecting the rising upper limit of fines over time.
It is reflected by the persistent upwards trend of average cash fines (see Fig. 4A, B),
even when excluding the two record-high fines, and by average fines significantly
lower than the upper limits.*® Additionally, the proportionalism of some verdicts
was questioned. In fact, the assessment of gains obtained from the breach(es) is cru-
cial to calibrate a fine, but their valuation and meaningfulness are challenging, in
particular for larger firms. For example, it can be complex to value profits drawn
by the chairman of the multinational from the dissemination of false information
(SAN-2004-16).

Finally, a subsequent challenge regarding the efficacy of sanctions and set-
tlements relates to the enforcement of the sentence: the collection of fines, by the
French Treasury (most frequently) or by the guarantee fund to which the profes-
sional belongs, and the enforcement of the bans from activity. Such enforcement
can be particularly challenging when the verdict sets a high fine against a foreign
person, such as the 14-million-euro fine set in 2013 on a Lebanese trader for insider
trading during a taker-over bid (SAN-2013-22). The Chairman of the AMF stressed
in October 2020 “the difficulty in certain cases in recovering the cash fines and the
defendants’ impoverishment along sanction procedures”.*’

Who to sanction to support enforcers’ credibility? This question is particularly
relevant for larger (insured) firms and/or their top managers, as demonstrated for
the SEC decisions by Gadinis (2012) and de Batz (2020a) for AMF sanction deci-
sions. Sanctioning the top management of a firm (48% of the sample, see Table 4)
stresses its direct responsibility and accountability, for example by communicating
exact and sincere financial information, and its business ethics, for example by not
using insider information to make profits. Two notorious sanctions illustrate that
even the largest firms must communicate sincerely regarding their objectives, for
example along merger and acquisition processes (SAN-2011-02 and SAN-2013-
15). Another key element to bear in mind is that, during investigations of financial
crimes, defendants (typically managers of large multinationals) can benefit from the
protection of top-tier corporate attorneys and lawyers, with means by far exceeding
the constrained budget of enforcement authorities. AMF workforce only amounted
to 486 full time employees late 2021. This will end up dampening the probability
of sanction, all other things kept equal. The complexity to file charges against high-
level managers was illustrated in the U.S. in the aftermath of the subprime mortgage
crisis. It was partly accounted for by the lack of resources and political will to pros-
ecute either systematically important financial institutions or their leaders (Mayer
et al., 2014). Another illustration of this asymmetry in means between the industry

4 Two sanctions of banks led to cumulated fines of 35 million (SAN-2017-07) and 37 million euros
(SAN-2021-14). The fine for SAN-2017-07 was revised down to 20 million euros in appeal by the State
Council in 2019. The sanction SAN-2021-14 was appealed. In 2023, a historic sanction (SAN-2023-
01) was pronounced against an asset management firm and its two founding managers, leading to cumu-
lated fines of 93 million euros, assorted with two blames and a five-year ban on activity.

47 https://www.amf-france.org/fr/actualites-publications/prises-de-parole/13e-colloque-de-la-commi
ssion-des-sanctions-de-lamf-discours-de-cloture-de-robert-ophele-president.
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and enforcers is the number of appeals: on average, each decision was appealed to
1.6 different courts. It is interesting to note a positive and statistically significant cor-
relation between the top management conviction (or involvement in the procedure)
and the appeal characteristics (probability of appeals and the number of appeals).

5.2 Acting independently from any external pressure

By law, the Enforcement Committee (in charge of the judgement) is statutorily inde-
pendent from the AMF (in charge of the prosecution), which is an independent pub-
lic authority. Still, it is worth stressing that the chairman of the AMF is named by
Presidential decree, which could question the de facto independence of enforcement.
De Batz (2020a) concluded that abnormal market reactions subsequent to sanctions
of listed firms are not influenced significantly by the Chairmen of the AMF, nor by
the Chairmen of the Enforcement Committee. Still, the tight (and typically French)
connections between large corporations, the State, and the media regularly fuel sus-
picions of biases of some highly mediatized sanction decisions. The most notori-
ous example was SAN-2009-33 against a highly-politically-connected multinational
manufacturer. In fact, the AMF alleged insider trading and communication of false
information in a context of major production delays, justifying the publication of
a significant profit warning. The three mother companies of the manufacturer and
numerous (17) top managers were in the end cleared from charges by the Enforce-
ment Committee, which was a severe discredit of the AMF. There were also repeated
information leakages along this enforcement procedure to top financial journals. The
AMF had to communicate more than for any other sanction and suffered various
types of pressure. For example, all members of the AMF board received direct com-
munication from the incriminated firm before their decision to initiate a sanction
procedure, a first time in history. Allegedly, foreign governments would also have
tried to politically influence the verdict, given the multinational and partly State-
owned nature of the firm. This led the chairman of the AMF to conclude this sanc-
tion procedure by: “there will be a before and an after”.*®

A milestone for the international credibility of the AMF enforcement was reached
in 2016 with the judgement of European Court of Human Rights.*’ The Court con-
sidered unanimously that there was no reason to doubt the Enforcement Commit-
tee’s and its rapporteur’s independence from the other AMF bodies regarding a
sanction for failing to comply with the rules on the period of cover for the short
selling of stocks under a capital-raising program for a French listed firm (SAN-
2008-21). The judgement also concluded that the applicable law at the relevant time
was sufficiently foreseeable for the applicants to have known that their professional

4 https://www.lefigaro.fr/societes/2009/12/18/04015-20091218 ARTFIG00424-jouyet-il-y-aura-pour-1-
amf-un-avant-eads-et-un-apres-.php.

49 Affaire X et Y c. France, n° 48158/11: https://hudoc.echr.coe.int/eng%23%7B%22fulltext%22:%5B%
22amf%202016%22%5D,%22documentcollectionid2%22:%5B %22GRANDCHAMBER%22,%22CHA
MBER%22%5D,%22itemid%22:%5B%22001-%20165754%22%5D%7D.
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responsibility could be engaged if they purchased stock exchange rights without rea-
sonably foreseeable cover right up to the end of the subscription period.

5.3 Encouraging best practices and healthy financial markets

Well-regulated and well-functioning financial markets contribute to their attractive-
ness. In that sense, enforcers have a major forward-looking role to play. Beyond the
market abuses, they also contribute to guarantee the ethics of business to market
participants, for example by fighting against money laundry and against financing
of terrorism or weapons (see Table 3). It is interesting to note that four decisions
sanctioned asset management firms which did not comply with the enforced rules
regarding the fight against money laundering and terrorist financing (SAN-2009-22,
SAN-2014-10, SAN-2021-05, and SAN-2021-17).

5.4 Keeping up with the industry: technological, legal, and financial innovations

Enforcement is constantly challenged by financial innovation. It fuels an “increasing
complexity involved in financial market transactions as a result of rapid technologi-
cal, legal, and financial innovation and an ever-widening menu of financial products”
(Reurink, 2018; p. 1292). In the meantime, “an influx of unsophisticated, gullible
participants in the financial marketplace”, frequently with a video-game mindset,
complexifies market surveillance (Reurink, 2018; p. 1292). This rise in neo-brokers
has been fostered by the emergence of cheap and easy-to-use trading platforms,
online chat rooms, social networks, and aggressive online marketing. Newcomers
are allured with attractive promises of returns which fuels herd behaviors, in a con-
text of historically low interest rates in Western economies followed by a massive
reversal trend since early 2022 fueling uncertainties. The most notorious exam-
ple happened in the U.S. with the massive trades on meme stocks like Gamestop
in 2021, when individual investors were massively using complex financial instru-
ments to speculate against hedge funds (Anand & Pathak, 2021). The multiplication
of channels of communication mechanically complexifies the supervision and also
poses challenges in terms of personal data protection.’® Some authorities (Germany,
U.K., and U.S.) have already initiated some investigations on the use of messaging
platforms on personal phones in trading rooms, as a mean to circumvent controls for
insider trading. The AMF recently sanctioned a Polish investment firm which used
its passport to mis-sell financial products in France and advertised improperly in
European standards using banners and Google adds (SAN-2021-16). This globaliza-
tion trend of market participants underlines the key role that European Securities
and Markets Authority (ESMA) has to play to guarantee a level playing field across
Europe and limit regulatory arbitrage. In that sense, the repository of sanctions made

0 Typically What’sApp, Signal, or Telegram.
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across the European Union, under the different Regulations and Directives, is very
promising and calls for additional investigations.>!

This complexity seems to be gaining traction with the combined effects of com-
puter trading, of globalized markets, and of new (unregulated) investment vehicles
with unregulated underlying assets (such as fungible and non-fungible tokens), as
illustrate the spillovers of FTX collapse late 2022. Enforcers have to adapt propor-
tionally and quickly to such innovations to protect investors. Still, enforcers are con-
strained by long legal and administrative processes, by limited means compared to
the industry (computer, engineers, data, etc.), by the extraterritoriality of most of
the new players, and by regulatory loopholes (new products might not fall into their
rulebooks), etc. Some steps have already been taken, involving a reinforced coopera-
tion between enforcers.’> This stresses the need to invest in enforcement (careers,
salaries, equipment, perspectives, etc.) in order to keep up with the industry, to be
able to attract and retain top players from the industry,”® and to contribute to regu-
late better their peers.

Finally, innovation also roots in the underlying assets. An example is agricultural
commodities, illustrated by a sanction for price manipulation on the regulated deriv-
atives market of MATIF Milling Wheat (No. 2) (SAN-2018-09). A more notorious
example is the crypto assets, as the AMF has been a pro-active enforcer regarding
crypto-assets and new market participants since mid-2018. The 2019 law PACTE
offers the possibility to list as a digital assets services providers, on a voluntary
basis. 56 did late 2022, while two were delisted late September 2022 (cessation of
activity, non-compliance with the registration requirements). The AMF contributes
to the international, European (Markets in Crypto-Assets Regulation), and French
taskforces to set a general regulatory framework. The share of the alerts issued by
the AMF regarding crypto-assets has been rising since 2018 to stand for 40% of the
alerts issued in 2021. The AMF advises investors regarding their specific risks, and
regularly updates a list of websites of unauthorized companies proposing atypical
investments (in particular in asset assets) without being authorized to do so. For the
first time in history, in November 2021, a sanction mentioned “crypto-currencies”
(SAN-2021-16). The sanctioned investment firm breached the law when offering to
its clients, on its website, contracts for difference (CFD) with Bitcoin and crypto-
currencies as underlying assets.

31 https://registers.esma.europa.eu/publication/searchSanction.

52 For example, the participation in the French taskforce on how to prevent scams launched in April
2020  (https://www.amf-france.org/fr/actualites-publications/actualites/anti-arnaques-lamf-participe-au-
nouveau-guide-de-prevention-de-la-task-force-nationale), or the reinforced cooperation on the conduct
of influencers regarding crypto-assets between the AMF and the Authority of Professional Advertising
Regulation (ARPP) in July 2022 (https://www.amf-france.org/en/news-publications/news-releases/amf-
and-arpp-are-stepping-their-cooperation-promote-clear-and-responsible-advertising-financial).

33 The turnover of AMF employees is high (around 7% per year on historical basis) and rising (10% in
2021).
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5.5 International level playing for globalized financial markets

Sanctions of French persons are long and complex procedures. The complexity is
even greater when pursuing foreign persons acting cross-markets and cross-products.
Enforcement procedures involving foreigners exceed by one year procedures involv-
ing French persons (lasting for 3.9 and 2.8 years respectively). Sanctions of foreign-
ers have been enabled by the increasing international cooperation and exchange of

Criteria 1. Seriousness and duration of the breach(es)
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Fig.7 Criteria to Set Sanctions. The figure details time developments of the variables defined to proxy
the 7 criteria to set verdicts for the AMF Enforcement Committee, introduced in the law in 2016. They
are averaged per year for the sample of 333 sanctions. They are ordered according to the law. Descriptive
statistics are displayed in Table 5. Sources: AMF, Author’s calculations (based on the publication year of
the decision)

information agreements. The AMF has formalized 72 bilateral Memorandum of
Understanding with 36 countries since 1992.3* This enabled for example the two

34 By alphabetical order: Australia, Bahamas, Bermuda, Brazil, British Virgin Islands, Canada, Cayman
Islands, China, Czechia, Egypt, Guernsey, Hong Kong, India, Isle of Man, Israel, Japan, Jersey, Lithu-
ania, Malaysia, Mauritius, Morocco, New Zealand, North Macedonia, Poland, Qatar, Russia, Singapore,
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sanctions of an asset management firm (the U.S. head company and its British sub-
sidiary, both regulated by the U.S. SEC and the U.K FCA) in 2014 (SAN-2014-03
for insider trading) and in 2020 (SAN-2020-04, for late, false and incomplete com-
munication, and obstruction). The fines respectively amounted to 16 and 20 mil-
lion euros, the 3rd and 5th largest ever set by the AMF, but standing for less than
0.1% of the assets under management of the firm. These decisions were appealed
for. The first one was confirmed, and the second one was marginally revised down to
18.5 million euros. Over the period under review, the share of procedures targeting
foreign persons (12% on average) has been rising significantly (see Fig. 7), reflect-
ing the globalization of financial markets, in particular within the European Union
with a convergence of regulations but different intensity of enforcement (Cumming
et al., 2018) and easier exports of financial services thanks to the European financial
passport.

In the shorter term, another complementary tool regarding misdeeds of foreign
market participants are the alerts. They enable raising concerns regarding a market
participant at a low cost, but also possibly with a lower echo. On average, since
2010, 68% of the 194 AMF alerts targeted foreigners.

Finally, a critical aspect of enforcement to guarantee healthy and competi-
tive financial markets and to enhance investor protection is the level playing field
between jurisdictions, so that competitive financial sectors can reward the more
efficient business models and avoid the risks of regulatory fragmentation. In that
sense, the European convergence initiated in 2015 towards high standards with the
Single Rulebook for European financial markets should contribute to attract invest-
ments. Late November 2021, the European Commission stressed that the finaliza-
tion of a Capital Market Union is a key priority, to foster European attractiveness
and to finance post-covid growth as well as the ecological and digital transitions. A
convergence in oversight of financial markets and enforcement might limit regula-
tory arbitrage, with relocation of activities in a race-to-the-bottom enabled by the
European passport of financial products, fragmentation with diverging interpreta-
tion and enforcement of rules to support the attractiveness and competitiveness of
some countries vis-a-vis others, and in the end forum shopping. Regulations, instead
of directives which have to be transposed nationally, also contribute to limit legal
uncertainty. Still, the developments in the U.K. will have to be carefully monitored
in the future.

Footnote 54 (continued)
South Africa, South Korea, Switzerland, Thailand, Turkey, United Arab Emirates, UK., U.S.A., and
Vietnam.
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6 Translation of regulatory changes into the verdicts: retrospective
criteria for fines

Sanction verdicts are guided by the financial laws enforced when the breach(es)
are committed and by time-consistency. The cash fine is the most characteristic,
straightforward, comparable, and publicized parameter of the verdicts, hitting the
headlines of most of the economic and financial press when published. Hence, it is a
key enforcement tool to punish and deter financial crimes. Still, French sanctions for
financial crimes are said to be limited. Historically, the AMF Enforcement Commit-
tee was only subjected to guidelines on how to assess the amount, with upper limits
for fines and time-consistency (Drumont, 2013). Enforcement by the AMF gained
in transparency with the transposition of the European Market Abuse Regulation
in December 2016 (see Table 3).%°> The Sapin II law formalized and enlarged these
guidelines into the seven following criteria to be accounted for, according to the law
ordering: (1) seriousness and duration of the breach(es); (2) quality and degree of
involvement of the person(s) involved; (3) financial situation of the defendant; (4)
magnitude of the obtained gains or advantages (or avoided losses); (5) losses suf-
fered by third parties as a result of the breach(es); (6) degree of cooperation along
the procedure; and (7) recidivism and remedial changes implemented. The first and
fourth criteria were already included in the previous financial law. In this section, we
thrill to exploit the exhaustive dataset of AMF sanctions between 2004 and 2021 to
challenge whether any change is to be expected from the introduction of those seven
criteria to set fines? Or, conversely, whether these criteria were in practice already
accounted for by the Enforcement Committee when setting a fine?

6.1 Sample selection, methodology, and variables
6.1.1 Sample selection

To answer the research question, the dataset is limited to the guilty sanctions
published by the AMF since 2004. Consequently, the 33 acquittal decisions are
excluded, as they do not imply any cash fine and the defendants are cleared from
charges. Conversely, the 16 guilty verdicts implying only behavioral sanctions are
kept in the sample. The subsequent fines are set to zero. Additionally, 27 sanc-
tions are excluded from the sample as the sanction reports do not specify the period
when the breach(es) were committed. All in all, the sample is comprised of the 333
sanction decisions. Only 5 sanctions were made for breaches committed after the
enforcement of the 2016 Sapin II law, which is unlikely to bias the results. For this
sample, the average fine amounts to 1.1 million euros (median of 180,000 euros),
ranging from zero (behavioral sanctions) up to 37 million euros.

35 Article L. 621-15 TII ter of the Monetary and Financial Code (https:/www.legifrance.gouv.fr/codes/
article_Ic/LEGIARTI000039261009/#:~:text=Version%20en%20vigueur%20depuis%201e %2024 %20d %
C3%A9cembre%20202 1 &text=I.,contr%C3 %B4le%20prudentiel %20et%20de %20r % C3 % A9solution).
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6.1.2 Methodology

We conduct a cross-sectional multivariate regression analysis to retrospectively inves-
tigate whether the fines set by the AMF Enforcement Committee were already deter-
mined by the legal criteria introduced by the Sapin II law. The following model is
estimated using the usual ordinary least squares (OLS), with robust standard errors to
control for heteroskedasticity:

Fine; = 6y + 61x;1 + 0,X;5 + -+ + 8,%;, + 1, E(,u,-) =0 (1)
where the dependent variable Fine; is the fine in euros, imposed for the sanc-
tion i € [1;333]], cumulated across sanctioned legal and natural person(s), as stated
in the sanction reports; x; j is the jth characteristics of the ith sanction, as described
in Sect. 6.1.3, and 5j are the n+ / parameters of the model, for j € [O;n]]; and y; is
the zero-mean disturbance term, uncorrelated with the explanatory variables Fine;.

6.1.3 Variable selection

To proxy for the seven criteria introduced in 2016 to quantify fines, 17 explana-
tory variables were coded based on the information disclosed in the sanction reports,
and complemented in some cases by regulatory information.>® This set of variables
was created to test the hypothesis about cross-sectional determinants of fines, imply-
ing that the criteria introduced late 2016 might have been guiding historically the
fines set by the AMF Enforcement Committee. Such variables reflect both ex ante
determinants of the magnitude of frauds and some decisions made by the defendants
along the enforcement procedure (Files, 2012). For this exercise, no ex post informa-
tion is used (such as behavioral sanctions, appeal information, length of the sanction
reports, etc.), as the goal is to challenge the extent to which the newly introduced
criteria were already driving the fines set by the AMF. The model cannot be used
to predict fines, as key indicators were voluntarily not accounted for, typically vari-
ables unrelated to the 2016 enforcement criteria or inconsistent between sanctions,
the most salient being the “size” of the regulated entities (such as the market capi-
talization or the assets under management). It is also worth stressing that defend-
ants’ size contributes to soften SEC verdicts on investments banks and brokerage
houses and their employees (Gadinis, 2012) and lower reputational penalties (de
Batz, 2020a). Tables 5 and 6 provide respectively descriptive statistics and the cor-
relation matrix for those variables. Complementarily, Fig. 7 depicts graphically time
developments of those variables.

First, three variables control for the seriousness and duration of the breach(es).
Regulatory fines are expected to be positively associated with the seriousness

% The author is aware of potential endogeneity concerns when modeling the relation between firm’s
action (such cooperation, disclosure, or remedial) and AMF actions (sanctions and penalties) in response
to the alleged breach(es). But the objective is to challenge retrospectively the informational content of the
legal criteria for fines and from this perspective potential causal link due to endogeneity seems immate-
rial.
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and duration of the breach(es). (1) A dummy variable is set to one for sanctioned
market abuses, and zero otherwise, following the AMF classification of sanctions
(see Table 1). Market abuses are deemed more serious than breaches of profes-
sional obligations. On average, 1.3 types of breach were sanctioned per decision,
and 57% of the decisions involved market abuses. (2) A complementary meas-
ure of the seriousness of the breach(es) is the total duration of enforcement pro-
cedure, measured as the years elapsed from the ignition of the investigation or
control until the publication of the sanction (2.9 years on average, ranging from
1 to 9 years, see Fig. 5 and 7). This measure reflects the complexity of the case,
the legal uncertainty, and possibly defendants’ legal attempts to slow down the
enforcement process. (3) The duration of the breach(es) is constructed as the
number of years between the beginning and the end of the breach(es), accord-
ing to the information disclosed in the sanction reports. The breach(es) lasted on
average 1.2 years, ranging from 1 day up to 10 years, far less than the duration of
cartels (7 years on average for the cartels sanctioned in Europe between 1975 and
2009, according to Combe and Monnier (2011)).

Second, a set of 8 dummy variables controls for the quality and degree of
involvement of the defendant(s) in the breach(es). Seven of them focus on the
top management, as opposed to employees or individual investors. The negative
spillovers of the managers’ involvement in fraud is developed a rich literature.
Jory et al. (2015) stressed that organizations run by unethical managers can pose
a threat on investors’ wealth. Fraud revelation will also penalize managers’ repu-
tation due to the lost trust in management (Cianci et al., 2019). In addition to
the direct costs of sanctions, fraud revelation can fuel higher top management
turnover (Agrawal et al., 1999; Hennes et al., 2008), and losses of board direc-
tors (Street & Hermanson, 2019). For the AMF sample, the top management is
involved in 55% of the sample, respectively with CEOs (28%), managing direc-
tors (19%), chairmen (10%), founders (13%), main shareholders (19%), and CFOs
(8%). The underlying assumption is that the top management’s guilt in commit-
ting a financial crime reflects their inability and/or unwillingness to abide the set
of rules they are subjected to (Loyeung & Matolcsy, 2015). Consequently, fines
are expected to be higher, all other things kept equal. The last dummy controls
for the involvement of foreign firms in the breach (13% of the sample). Given the
higher complexity of pursuing a foreign legal person, the need for time-consum-
ing international cooperation, and the lower probability that the sentence will be
duly enforced, it is assumed that only the most serious alleged breach(es) involv-
ing foreign firms will be prosecuted and possibly sanctioned, leading to higher
cash fines. Less serious alleged financial crimes involving foreign firms will be
either notified to the AMF’s foreign counterparts, abandoned, or notified to the
markets by issuing an alert.

Third, the financial situation of the defendant(s) has to be considered, as fines
should reflect the defendant’s financial capacity, hence ability to pay. The ultimate
goals of enforcement are to punish, to show example, and to deter future crime, not
to lead firms into bankruptcy. Consequently, a dummy variable is set to one when
the sanction report explicitly mentions financial difficulties of the defendant(s), rele-
vant for 28% of the sample. This variable is expected to moderate the fines set by the
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Enforcement Committee (negative coefficient), though it is worth bearing in mind
that the poor financial conditions of firms could also drive them to border-line to
illegal behaviors.

Fourth, the regulatory fines are expected to reflect positively the magnitude of
the obtained gains or advantages (or avoided losses). This directly echoes one of the
three parameters justifying a crime in Becker’s (1968) model of crime: the expected
benefits from committing a crime. A dummy is set to one when there is an explicit
estimation of the magnitude of those gains/advantages/avoided losses in the sanction
report (33% of the sample). Such gains result from market abuses at the expense of
the market: use of insider information, price manipulation, or publication of false
financial information. We preferred the dummy to the cash value of obtained gains
(or avoided losses), which is complicated to compare between breaches (balance
sheet impact, profits or avoided losses from insider trading, and gains from price
manipulations, etc.) and between persons.

Fifth, the losses suffered by third parties as a result of the breach(es) are prox-
ied with a dummy set to one when the breach was committed at the expense of
a listed firm, as in de Batz (2020b). A firm can be the victim of others’ financial
crime typically when its stocks are manipulated or when insider information is
used at its expense. 26% of the sanctions in the sample involved such victims.
This variable is expected to be positively correlated to the fines.

Sixth, the degree of cooperation along the procedure is controlled for with a
dummy variable set to one when there is an explicit mention of lack of cooperation
and of obstruction from the defendant(s), which is relatively rare (5% of the sam-
ple). Echoing the conclusions of Files (2012) on the enforcement SEC’s leniency
following a restatement, we expect that cooperation and forthright disclosures are
rewarded through lower monetary penalties. Inversely, the variable should be posi-
tively associated with the cash fines.

Seventh, dummy variables also control for recidivism and implementated reme-
dial measures. Two dummy variables are created regarding the recidivism of legal
and natural persons, set to one when the person gets sanctioned at least for the sec-
ond time (hence being by construction positively correlated with time). Legal and
natural persons might have strong incentives to limit the information they disclose
about their misconducts, and the subsequent signals might differ by types of persons
(Carberry et al., 2018). Investor’s expectations will also differ depending on their
expectations regarding the likelihood that the legal and natural persons will misbe-
have again in the future (Connelly et al., 2016; Karpoff, 2012). Additionally, another
dummy variable is set to one when there is an explicit mention of the implementa-
tion of remedial measures in the sanction report. By doing so, the firm acknowl-
edges the alleged failures and takes subsequent actions at the benefit of investors.
Recidivism and remedial changes are expected to have opposite influences on the
fines. On the one hand, recidivism means that a person breaches more than once
the set of rules it is subjected to, implying potentially higher reputational costs for
repeat offenses (Amiram et al., 2018; Karpoff & Lott, 1993). Consequently, the ver-
dict for repeat offenders is expected to be tougher. For the sample of AMF sanc-
tions, recidivism is much more frequent for legal persons than for natural persons
(respectively 23% and 9% of the sample). Legal persons were sanctioned up to 12
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times since 2004. On the other hand, remedial changes subsequent to enforcement
procedures are a positive signal sent by the defendant(s), which should moderate the
fine. Several factors support this leniency, as it can contribute to mitigate the dam-
age from the breach(es) (Hennes et al., 2008; Karpoff et al., 2008), to restore con-
fidence among stakeholders, and in the end to benefit investors (Jory et al., 2015).
Still, remedial measures come at a cost due to the replacement or hiring of employ-
ees, investments to improved processes and monitoring, etc., as stressed by Alexan-
der (1999).

6.2 Results on the legal determinants of fines

New evidence on the criteria accounting for the severity of the verdict of the sanc-
tions set by the AMF since 2004 are reported in Table 7. The baseline model [1]
presents the multivariate OLS regression results of the estimation of Eq. (1) with the
cash fines as the dependent variable and the 17 explanatory variables, based on the
AMF practice and on the literature. Those variables parallel the 7 criteria stated in
the 2016 Sapin II law as guidelines to set verdicts. Complementary, model [2] is the
reduced version of Eq. (1), limited to the 7 variables which exhibit statistically sig-
nificant paired relationships.’’” Both models provide consistent results in terms of the
directions and magnitudes of coefficients. They are also consistent with the expected
reactions, to harden or soften verdicts. Such results support the hypothesis that the
formalization of criteria to set fines in the 2016 law reflects mostly criteria de facto
already accounted for, with some room for improvement.

First, regarding the two criteria preexisting to the 2016 law, the results confirm
that two variables contribute statistically significantly to increase the fines set by
the Enforcement Committee, all other things kept equal: more serious breach(es),
i.e. market abuses as opposed to other breaches of professional obligations, and the
mention of the obtained gains/advantages (or avoided losses). They count among
the most important predictors of the magnitude of the cash fines. Conversely, the
durations of the enforcement procedure and of the breach(es) turn jointly insignifi-
cant. The coefficients are more limited though positive as expected, implying that
they do not serve as a signal of the seriousness of the breach(es) (model [1]). Still,
the paired relationship between the fines and the duration of the procedure is statis-
tically significant, hence supporting its inclusion in the reduced model [2]. When
winsorizing fines (model [3]), this variable becomes statistically significant with the
expected positive sign. Hence, longer procedures reflect to some extent more serious
breach(es).

57 For the sake of readability of Table 7, the paired results are not displayed but are available upon
demand.
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Second, regarding the five newly introduced criteria, three aspects turned out
to statistically significantly influence the verdicts, with the expected signs: (1) the
involvement of foreign firms, with the largest magnitude, hinting that the AMF
might only focus on the most serious alleged breach(es) involving foreign firms,
with the highest probability to be sanctioned; (2) the fact that the defendant is in
poor financial condition, mitigating the fines set; and (3) the recidivism of legal per-
sons, contributing to a great extent to the severity of the verdicts.

Conversely, all the variables but one controlling for the top management’s
involvement in the breach(es) and their specific positions turned insignificant. These
insignificances could be due to the fact that, as investors, enforcers react more nega-
tively when the corporation is blamed, as opposed to executives or employees (Car-
berry et al., 2018). The significantly higher upper limit of fines for firms than for
individuals could also be accounted for, a hypothesis dug into as a robustness check.
The only significant paired relationship is when founders are investigated, with a
mitigating impact on fines. But the partial relationships turned insignificant. This
result on founders echoes the specificity of founders in an organization stressed by
Leone and Lui (2010) on U.S. data. Board’s response to accounting irregularities
differs when the CEO is a founder, being significantly less likely to be fired. Firing
executives is a way to restore corporate reporting credibility, but replacing founders
is generally costlier.

Finally, the last three criteria formalized with the 2016 law did not, retrospec-
tively, influence the fines, despite being mentioned in the sanction reports since
2004: the mention of victims of the breach(es); the defendant’s lack of cooperation
or obstruction during the enforcement procedure; and the mention of remedial meas-
ures implemented by the defendant(s). First, regarding the victims, it is possible
that this variable imperfectly proxies the losses suffered by third parties, as it only
focusses on one category of legal person and overlooks individual investors. Sec-
ond, from an enforcement perspective, it is striking that the lack of cooperation from
the defendant(s) (or even obstruction) and the implementation of remedial measures
by the defendant(s) did not significantly impact the verdicts on a historical basis.
No future change can be forecasted for the (rare) obstruction allegation during the
enforcement procedure, as the AMF lost its power to sanction this breach in 2022, at
the benefit of criminal courts (see Table 3). An upside could come from defendant’s
active cooperation along enforcement procedures, as a strategy to mitigate verdicts.
Another venue could be the introduction of a formal leniency program for financial
crimes at the European or French level, as done for cartels. The European Commis-
sion instated in 1996 a leniency program thanks to which companies that provide
sufficient information about a cartel in which they have participated may receive full
or partial immunity from fines. Leniency programs could contribute to a quicker and
cheaper detection of financial crimes, leading to a more efficient enforcement. Third,
the insignificance of the positive signal sent by defendant(s) when implementing
remedial measures (mentioned in a third of the sanction decisions) might result from
the measure included in the model. Kirat and Marty (2015) stressed that remedial
changes justified more and more frequently the enforcement decisions over the early
2010s. Mentions to remedial changes have plateaued since then, being mentioned in
40% of sanctions. The dummy variable—set to one if some remedial measures were

@ Springer



European Journal of Law and Economics (2023) 55:409-468 459

implemented and zero otherwise—neglects the nature of the measures and their pro-
portionality to the alleged breach(es). Based on the sanction reports, it is impos-
sible to quantify in absolute and with respect to the magnitude of the breach(es)
the investments made by the defendant(s), nor to compare such investments between
procedures. Looking forward, it is possible that the regulatory change enforced in
2016 clearly stating criteria to be accounted for when setting the verdict will both
encourage defendant(s) to invest more on remedial measures during the enforcement
process—to mitigate their fines—and push the Enforcement Committee to account
more significantly for those efforts when setting their verdicts. In parallel, the reme-
dial measures subsequent to settlements might also raise the awareness of regulated
persons and push for more remedials along enforcement procedures.

All in all, those results demonstrate that the majority of the seven 2016 criteria
were already accounted for by the Enforcement Committee on a historical basis. Four
criteria (two of which introduced in 2016) contribute to greater fines: foreign firms,
market abuses, recidivism, the mention of gains subsequent to the breach(es). Con-
versely, the poor financial situation of the defendant tends to curb fines. Still, our mod-
els fail to conclude with a significant impact on the verdicts of the other newly intro-
duced criteria: the quality and degree of involvement of the defendant(s), proxied with
the involvement of the top management of the firms; the fact that the breach(es) were
committed at the expense of others; the lack of cooperation; and the implementation
of remedial measures. This could be partly explained by the choice of variables. Still,
there may be room for improvement to better account for those criteria. Defendant(s)
appear to have lever to loosen verdicts by cooperating more along enforcement pro-
cedures and by implementing remedial measures. Conversely, the Enforcement Com-
mittee could better consider the duration of the breach(es), the quality and degree of
involvement of the defendant(s), and the loss(es) suffered by third parties. Should they
be more accounted for by enforcers and defendant(s), the spillovers of enforcement
procedures and the exemplarity of sanctions would become greater.

6.3 Robustness checks and limitations

In order to strengthen the validity of our results, we conduct three sets of robustness
checks.

First, we challenge the robustness of the results to the presence of outliers. In
order to control for historically high fines (Files, 2012), we winsorize the highest
cash fines. Model [3] in Table 7 displays the results of the reduced Eq. (1) for the 5%
level of winsorization.>® The signs of coefficients are consistent across winsorization
levels with the initial results, and the magnitudes come closer to the initial mag-
nitude with lower levels of winsorization. This demonstrates that the presence of
outliers is not likely to have a disproportionate effect on our outcomes. Conversely,
to control for verdicts only assorted with behavioral sanctions, implying a null cash
fine, model [4] in Table 7 re-estimates the reduced Eq. (1) for the subsample of
sanctions with cash fines (317 sanctions). The results are also consistent in magni-
tude and signs with the original sample.

38 Complementary and consistent results for the 1%, and 10% levels are available upon request.
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Second, we investigate the impact of the nature of the sanctioned persons (legal
or natural) on fines, as they are subjected to different upper limits. On average, for
the sample, 2.3 persons are sanctioned per decision (1 legal person and 1.3 natural
persons), while 0.5 person is cleared from charges (0.1 legal person and 0.4 natural
person). As in Files (2012), the reduced model is re-estimated for two subsamples:
the 260 sanctions involving legal persons, and the 222 involving natural persons.
In addition, we use three measures for the dependent variable in Eq. (1): (1) the
total cash fine imposed by sanction (as in the original model), (2) the total cash fine
imposed on legal (or natural) person(s), and (3) the average cash fine per sanctioned
legal (or natural) person (see Fig. 4C).%° Finally, we use specific recidivism meas-
ures for each population, as legal persons are much more prone to be repeatedly
caught breaking the law than natural persons (23% and 9% of the sample respec-
tively). The results are displayed in Table 8 and call for the following observa-
tions. The results for the full sample are confirmed across the board regarding the
more severe breach(es) (market abuses translate into higher fines) and the mention
of financial difficulties (softer verdicts). The penalty for being a foreigner is sig-
nificantly driven by legal persons. Conversely, and contrary to the results for the full
sample, mentions of the obtained gains or advantages (or avoided losses) and—to a
lower extent—Ilonger procedures contribute to significantly greater fines for natu-
ral persons, according to the expectations. Additionally, the paired relationships
between the fines on natural persons or the fines per sanctioned natural person and
the involvement of top managers turns positive and statistically significant. Finally,
recidivism does not significantly influence fines, though the signs of coefficients are
positive as expected. No conclusion could be drawn for more granular analyses by
persons, for example by splitting the sample by types of investigated legal persons
(29% of sanctions involving listed firms, 25% asset management firms, 21% private
firms, and 10% investment firms), possibly due to the small sample sizes.

Third, for the sake of exploring all possible venues of relevant research, we per-
form additional robustness checks investigating the time dimension by distinguish-
ing sanctions depending on the laws enforced when the breaches were committed.
This is supported by the rising trend in fines over time (see Fig. 4A—C) and by the
three increases in upper limits for fines. Still, the dummy variables for the consecu-
tive financial laws are insignificant paired determinants for the fines. We also re-
estimate the Eq. (1) by subsamples according to the financial law enforced when
the breach(es) was committed. These analyses bring limited additional information
(hence not reported), possibly due to the limited sample sizes, except regarding
recidivism. In fact, recidivism becomes more statistically significant and to a greater
extent positively correlated to the cash fines over time. This is consistent with the
construction of the dummy which is set to one for sanctions involving persons sanc-
tioned at least for the second time. Repeat offenders pay a higher price for cheating
the law. Therefore, the fines do not appear to be driven by the laws enforced, which
further support the fact that the AMF has been accounting for the majority of the 7
criteria along its history, regardless of the financial laws enforced.

3 Results are available upon request.
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Finally, additional ex ante explanatory variables for the 7 criteria were envisioned, cap-
italizing on the richness of the dataset, but in the end were not included in the model due
to their meaninglessness. First, the number of breaches notified to the defendant(s) (3.9 on
average, ranging from 1 to 29) is a misleading proxy for the seriousness of the breach(es),
contrary to being a market abuse. In fact, numerous small breaches to professional obliga-
tions can be notified to small investment firms or investment service providers,*’ leading
in the end to low fines, in sharp contrast with one severe insider trading allegation. Sec-
ond, an alternative indicator for the seriousness of the breach(es), or for losses suffered
by third parties, is the fact that the enforcement procedure was initiated by an outsider
complaint, which is rare (3.6% of the sample) and also turned insignificant. Third, the
sectors of activity were envisioned to proxy recidivism, as financial institutions, involved
in a fifth of the sample, are the first repeat offenders. Still, the variable recidivism was pre-
ferred in the model to the dummy for financial institutions, as it is the explicit criterion by
law, and as this variable is also strongly positively and significantly correlated with being
a financial institution. Fourth, the involvement of the auditing firms—being incriminated
or sanctioned for breach(es) together with the firms which accounts they certify (stand-
ing respectively for 6.6% and 2.4% of the sample)— does not impact the fines (with a
small sample size). This result contrasts with the literature which typically conclude with
large reputational costs to auditing firms involved in financial crimes (Agrawal & Cooper,
2017; Coftee, 2001; Francis, 2004; Guy & Pany, 1997).

7 Concluding remarks

This article is both a retrospective and a prospective analysis of financial crimes,
based on a comprehensive and up-to-date review of French enforcement actions
since its creation in 2003. The three main levers at the French Financial Market
Authority’s disposal are analyzed: sanctions, settlements, and alerts. The last two
levers were introduced respectively in 2012 and 2010, to ease enforcement and to
speed up regulatory communication with market participants. Conversely, some
steps have been taken towards less transparency, most notably with the retroactive
anonymization of a large share of sanctions. This anonymization contributes to the
value of the exhaustive dataset on which this article is based. Sanction decisions
appear to have become more severe over time when measured with fines—echoing
consecutive regulatory reforms which reinforced the AMF’s powers—at the expense
of longer prosecutions.

This article also examines the rising complexity of information acquisition
from an enforcement perspective based on the AMF enforcement history. Beyond
the diversity of market participants to supervise, from traders and shareholders to
analysts and journalists, technological, legal, and financial innovations, and the
globalization of financial markets further challenge enforcement. This results in increas-
ingly sophisticated, complex, and fast financial transactions, in a diversification of market

0 Such as inappropriate organization or insufficient means at the expense of investors (for example not
recording phone calls with clients, not having two managers, inappropriate management of conflicts of
interests, etc.).
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participants, and in an explosion of the volume of information spread through more and
more different channels. Our study suggests that enforcers’ credibility needs to be sup-
ported with investments (technology, human resources, and communication) in order
to keep up with the industry and to efficiently deter financial crimes. Up-to-date, timely
and commensurate regulatory reforms are also crucial for a sound financing of economic
growth without dampening the attractiveness of a stock exchange.

Complementarily, the AMF enforcement gained in transparency when transpos-
ing of the Market Abuse Regulation in 2016, with the introduction of seven criteria
to set sanction verdicts. The results of econometric estimations stress that, though
the majority of those criteria was de facto already accounted for by the Enforcement
Committee, there is room for improvement. Defendant(s) could use levers to soften
verdicts by cooperating more with the AMF along enforcement procedures and by
implementing remedial measures. Conversely, the Enforcement Committee could
better consider the duration of the breach(es), the involvement of the management of
the firms, and the loss(es) suffered by third parties.

This empirical analysis contributes to gaining a deeper understanding of the com-
plex relationships between the characteristics of the offenders and of the financial
crimes and the subsequent expected punishment for a civil-law European country. It
is critical to promote more ethical corporate and individual behavior and to protect
investors efficiently. This synthesis of the AMF history of enforcement decisions
calls for complementary work. Firstly, it would be interesting to deeper analyze the
dataset to address partial observability, to better assess the number of wrongdoers
who evaded capture, or whether enforcement actions are deterring persons from
engaging in financial crimes, for example using capture-recapture methods. Addi-
tionally, complementary investigations could be conducted to build a predictive
model for sanction verdicts, adding more criteria than those disclosed by the AMF
in sanction reports echoing the 2016 law. Finally, this article should be comple-
mented with a similar work from a European perspective in order to obtain results
based on regional comparisons, in a context of convergence of regulations, possibly
exploiting the ESMA data.
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