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Abstract

Consumer protection is an integral part of the current phase of the European integration
project. However, eclipsed by market-building, the image of European consumers is homo-
geneously defined by individual economic interests against a uniform metric. This article
proposes the alternative image of an “embedded consumer” to align with the imaginary
of the constitutional person under primary EU law, especially the Charter of Fundamental
Rights of the European Union. Under the Charter, a constitutional person is fundamentally
shaped and significantly enabled by their communities and thus bears “duties and responsi-
bilities” towards the community. This obligation does not always amount to individual legal
responsibility as individuals are inevitably vulnerable (when social structures lack fairness)
and rely on social institutions to build up their resilience. Accordingly, the embedded con-
sumer is also socially responsible and humanly vulnerable. This entails that a responsible
consumer policy should move beyond individual responsibilisation and involve public obli-
gations and corporate responsibilities to create a conducive framework for sustainable and
responsible consumption. A responsible framework is a balanced one, on the one hand,
which consciously navigates the conflicts between the various rights of the consumer as
a person and between the consumer’s rights and the community’s interests. On the other
hand, it also takes consumer vulnerability as the starting point for consumer policy. Such
an “embedded consumer” is not merely futuristic but represents a transformation underway
in the EU. EU consumer law and policy should be informed by the embedded consumer
and the collective vision it reflects.
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Introduction

Consumer protection is part and parcel of the current phase of the European integration
project. It aims to empower consumers against stronger market actors and enable informed
decisions and (digital) market confidence. Indeed, 69% of individual internet users in the
EU bought or ordered products or services online in 2023 (Eurostat, 2024), and private
consumption accounted for 51.4% of the EU GDP in December 2023 (CEIC Data, 2024).
However, it is becoming ever more visible that the goods and services we consume—the
garments we wear (e.g., European Parliament, 2020), the digital gadgets we use (e.g.,
Dimri, 2022), and the coffee we drink (e.g., Food Empowerment Project, 2019)—might
not be ethically and sustainably produced. The ecological implications of mass production
and consumption are also staggering—two-thirds of greenhouse gas emissions are related
to household consumption (Ivanova et al., 2020). Meanwhile, Art. 3 of the Treaty on
European Union (“TEU”) mandates the EU to strive for the “sustainable development of
Europe” and “a highly competitive social market economy” to promote “the well-being of
its peoples.” It is increasingly clear that such a “social market economy” is not only about
economic efficiency but also about just and sustainable practices. What does this mean for
the consumer protection regime that we have today, so that the well-being of European
“peoples”—not just that of the “consumers”—is safeguarded?

When we speak of consumer protection, it is not only about the technical rules that lay
out the details of particular consumer rights; it is also about the legal “image” of who con-
sumers are that all the nitty—gritty rules presuppose—or create. As embodied in the “aver-
age consumer” benchmark, European consumer law predominantly portrays consumers to
be rational economic actors and thus devises most consumer protection rules along that
line. It may well suit the story of market building, but in times of overlapping ecological
and social crises, such a lopsided framing distorts the reality we perceive through it and
stands in the way of social transformation. A multifaceted person is institutionally reduced
to a mere market participant. In this light, to free us from the economic bias of consumer
law, it is helpful to reassess and reframe the legal image of consumers in order to give a
full presentation of the various facets of consumer experience: their needs and wants, their
capability and vulnerability, their individual agency and collective situatedness. Only with
a full picture of who consumers are can we start a serious discussion of what kind of pro-
tection they really need.

This paper seeks to reframe the legal image of consumers as an “embedded consumer.”
I submit that consumers in the “social market economy” should be embedded into the
broader constitutional vision of a just and sustainable collective future in the EU. The just
prong is systematically presented in the Charter of Fundamental Rights of the European
Union (“CFREU” or “Charter”) while the sustainable mandate is captured by Art. 11 of
the Treaty on the Functioning of the European Union (“TFEU”) and, verbatim, Art. 37 of
the Charter. In this paper, I will start with a brief overview of how the European consumer
is made through EU law and policies in order to reveal the historical contingency as well
as the systematic impact of the economic consumer (“The making of the European con-
sumer”). I then move to discuss how the CFREU, informed by Art. 11 TFEU, envisages
a constitutional person as its subject matter, which I will use as the analytical framework
to frame the embedded consumer (“The “embedded consumer”: reframing the consumer
image against the constitutional person”). It is submitted that a constitutional person under
the CFREU is socially responsible and humanly vulnerable. I will arrive at this image by
situating the CFREU in the historical development of (international) human rights law as
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well as political philosophy theories. With the profile of the embedded consumer, I will
proceed to tease out its policy implications, namely a balanced approach and a vulnerabil-
ity approach in EU consumer law and policy (“Extended policy implications”). Finally, I
will take a step back to the current state of EU consumer law to shed some light on whether
the embedded consumer is merely futuristic or captures a transformation that is underway
(“A transformation underway? Taking stock of European consumer policy”).

The Making of the European Consumer

Consumer protection is a core constituent of the European integration project. In the mak-
ing of European consumer law, the EU has to pinpoint its own conception of who con-
sumers are, namely the “image(s)” of consumers (e.g., Leczykiewicz & Weatherill, 2016).
Over the years of the development of EU consumer policy, the image of European con-
sumers has at least two prominent features. First, consumers are seen as “weaker parties”
who are economically fragile and susceptible to market harm by more powerful market
actors (e.g., Hondius, 2004; Meli, 2006). This aspect was most prominent in the early years
of EU consumer policy. In 1975, the EU issued its very first consumer policy document,
which was strongly based on a rationale of weaker party protection. As the market evolves,
businesses have “a greater opportunity to determine market conditions than the consumer,”
making the latter “no longer able properly to fulfil the role of a balancing factor” (Council
resolution, 1975, para. 6). Public intervention is thus necessary to “correct the imbalance
of power” (Council resolution, 1975, para. 7). As further illustrated by the Court of Justice
of the EU (“CJEU”), consumers’ weak position derives from asymmetry in information or
expertise (e.g., Karel de Grote [2018], para. 59) or bargaining power (e.g., Costea [2015],
para. 27). Second, at times conflictingly, consumers are also viewed as highly rational mar-
ket actors, who, with the correct information, are able to make informed decisions in their
best economic self-interest (e.g., Wilhelmsson & Twigg-Flesner, 2006). In other words,
consumers are presumed to be “homo economicus” in line with neoclassical rational
choice theory (Posner, 1998). This assumption manifests itself in the information paradigm
pervasive in European consumer law (Micklitz et al., 2010). Consumer protection through
more information was already the key approach in the first consumer policy (Council reso-
lution, 1975; GB-INNO-BM [1990], para. 14) and remained the focus in the most recent
one (European Commission, 2020; Terryn, 2021).

These two seemingly inconsistent accounts are threaded in a consistent story of the
instrumentalisation of consumers to serve the making of the internal market (e.g., Bartl,
2015; Michaels, 2011; Schmid, 2005; Unberath & Johnston, 2007). EU consumer policy is
the “essential corollary of the progressive establishment of the internal market” (European
Commission, 2002). The rationale for consumer protection is expressed as “giv[ing] con-
sumers the means to protect their own interests by making autonomous, informed choices”
(European Commission, 2002). A single market requires a single, homogeneous image of
consumers as its constituent—famously known as the “average consumer” who is “reason-
ably well informed and reasonably observant and circumspect” (e.g., Gut Springenheide
[1998], para. 31; Recital 18 of the Unfair Commercial Practices Directive 2005). Though
the direct application of the “average consumer” is mostly found in the context of combat-
ing unfair commercial practices, its normative directionality has undoubtedly permeated
the design of European consumer law. In this light, consumers are presumed to be highly
homogeneous. They have the same end: consumer law instruments, first and foremost,

@ Springer



398 J.Ouyang

aim at guarding consumers’ economic interests as if they only want to search for lower
prices and better bargains in the marketplace. Consumers also have the same means: EU
consumer protection is uniformly extended to all consumers against uniform standards,
with ever more fully harmonised instruments. Protection for “vulnerable consumers” does
exist, albeit only in narrow and exceptional cases (e.g., Art. 5(3) of the Unfair Commercial
Practices Directive 2005, Recital 34 of the Consumer Rights Directive 2011; Waddington,
2013). The “protection” of consumers (through regulation) as a weaker party is redirected
to the “empowerment” of consumers (with information) as a rational market actor (How-
ells, 2005; Micklitz, 2012; O’Reilly, 2023). To an extent, the “average consumer” is not
the starting point of European consumer policy but the end product of the EU’s regulatory
choices (Dani, 2011; Mak, 2016).

More importantly, against the broader global political economy, the making of the eco-
nomic consumer is part and parcel of the rise of neoliberalism since the 1980s (Herrine,
2022; Olsen, 2019) and is fundamentally underpinned by the neoliberal socio-economic
imaginary—more specifically in the EU context, the making of the internal market (Bartl,
2015, 2020). With ever more privatised sectors, more and more aspects of our lives are
presented as and commodified into available “consumables” in the market and thus become
measurable in economic terms. Within certain sectors such as telecommunications, energy
and transport, in particular, EU law, through its liberalisation and privatisation measures,
legally created the identity of consumers, thereby “turn[ing] citizens, with a right to a
public service (not for profit), into consumers of private services (for profit), with a right
to consumer protection” (Hesselink, 2023, p. 419). Privatisation is coupled with finan-
cialisation: public welfare is taking a back seat to private debt-taking (Comparato, 2018;
Domurath, 2016). Less privileged citizens are invited to join the market to pursue their
conceptions of good living as “sovereign consumers,” outsourcing social provisioning to
consumers’ individual decisions and redirecting democracy away from redistribution to the
facilitation of free choices (Herrine, 2022; Olsen, 2019). Through the neoliberal subject-
remaking programmes, consumers are legally thinned to fixate on price and bargains to
conform to the needs of market optimisation. On being told that the homo economicus is
like us, we become more like him. The responsibility of consumers, if any, is all about act-
ing as confident self-entrepreneurs in the neoliberal market and expanding their “capacity
for “self-care”—their ability to provide for their own needs and service their own ambi-
tions” (Brown, 2006, p. 694). In line with such an imaginary, the normative image of EU
consumers is a one-dimensional, homogenous, and atomistic individual, who aims at maxi-
misation of self-interests in the market.

Let us take a closer look at the EU’s periodical consumer policy papers to see how
the image of consumers has been made a proxy of the EU’s political agenda. As men-
tioned, back in 1975, EU consumer policy started as a project of weaker party protection.
Such an approach underpins the imagination of the welfare state (Micklitz, 2020). The
view that consumers and businesses co-thrive in a growing market pie without any con-
flicts is rejected while a picture of the “common good”—through collective struggles and
balancing of conflicting interests — is advanced (Bartl, 2020, pp. 242-243). In 1998, the
“Consumer Policy Action Plan 1999-2001" put forward that EU consumers policy should
ensure that “consumer interests are equitably reconciled with those of other stakehold-
ers,” including those of businesses. Consumers should thus be willing to accept “trade-
offs” between their identity as consumers and as “taxpayers, employees and beneficiaries
of public policies” and assume “responsibilities” to reconcile their “immediate interests
[...] with longer-term concerns for the environment and society” (European Commission,
1998). Such a vision of the responsible consumer plants the (conflicting) seeds for both a
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conscious consumer who is willing to compromise self-interest for the community good
and a confident consumer who is able to care for her own well-being by joining the internal
market. From the later development, it is clear that the latter has thrived (e.g., Twigg-Fle-
sner, 2016; Wilhelmsson, 2004). Consumer protection became secondary to market build-
ing, while the misleading vocabulary of “confident, informed and empowered consumers”
took a strong hold (European Commission, 2007). “Empowered and confident consumers
can drive forward the European economy.” (European Commission, 2012) It was only in
recent years that the EU also started to draw attention to challenges like “information over-
load,” “sustainable consumption,” and “social exclusion [...] and accessibility” (European
Commission, 2012), yet without really taking substantive steps to change the status quo.

Such a model of consumer protection is coupled with serious economic, social and envi-
ronmental implications—which did not go unnoticed by the EU. Due to its economic focus,
European consumer law embodies a structural “consumerist bias” (Wilhelmsson, 1998,
p- 47) by promoting ever more production and consumption. With more available con-
sumer products, more resources are consumed, more pollution is created, and more waste
is generated, compounded by the risk of human rights violations along the value chain
(e.g., Terryn, 2023). Due to its uniform metric, consumer law excludes the very weak and
vulnerable consumers who do not fit into the market archetype but who actually need the
protection most (Micklitz, 2012). As opposed to maximising consumer welfare, consumer
markets are reproducing social inequality and engendering regressive redistribution (e.g.,
Bartl, 2015). For example, sociologists have observed that “the poor pay more” for their
products, services, and credit (Caplovitz, 1963; Squires, 2004). Due to its individualistic
approach, the monistic consumer is disembedded from the social realisation of consump-
tion and unencumbered by the impact of consumption on the community. Consumers lose
touch with their moral instincts and community bonding. Though these risks are not new,
the exponential boom in private consumption, the intricacies of globalised value chains,
and the fast-paced growth of the online marketplace have amplified them to a level beyond
what early economists and policymakers accounted for in their models. We should not be
trapped in their antiquated vision so rigidly that it hampers our ability to tackle the current
crises.

In light of the interconnectedness of consumption and wider societal and environmen-
tal issues, it is imperative to move away from the siloed consumer law that exclusively
addresses the economic capacity of human beings and adopt a holistic approach to align
consumer law with broader societal objectives. Institutionally, the delineation of the eco-
nomic consumer by the EU could further restrict the autonomy and experimental freedom
of Member States in deference to the internal market, stifling national initiative and under-
mining the democratic and reflexive multi-level governance in the EU (e.g., Terryn, 2023;
Weatherill, 2014). To this end, an ontological reorientation of the legal image of consumers
lends itself as a starting point for a holistic and democratic consumer policy. The discus-
sion has already been spearheaded by several prominent scholars (e.g., Mak, 2022; particu-
larly on the “consumer-citizen,” e.g., Davies, 2011; Mak & Terryn, 2020; Porter, 2020).
Of course, it should be noted that the consumer image discussed here is not an empirical
or statistical portrait of any single consumer; it is a legal and normative benchmark that
informs the objectives and directions of consumer law and policies. In other words, such a
legal image is not about a realist sketch of consumers’ identities and behaviours but rather a
normative positioning of consumers in the political economy regarding how they should be
protected. It offers a framing that sets our expectations for market actors and redefines the
nature, dynamics, and boundaries of the consumer market as a form of social organisation.
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The “Embedded Consumer”: Reframing the Consumer Image Against
the Constitutional Person

To get rid of the one-dimensional, homogenous, and atomistic consumer, we need to
rethink the socio-economic imaginary in which a consumer is situated. Inspired by
Polanyi’s thesis on the embeddedness of the economy in non-economic institutions,' I
argue that European consumers first and foremost should be seen as constitutional peo-
ple, who are embedded into the vision of the EU towards a just and sustainable collec-
tive future—which I will call the “embedded consumer.” Such a vision is captured in EU
primary law. Art. 3 TEU defines the objectives of the EU as working for the “sustainable
development of Europe” and “a highly competitive social market economy” to promote
“the well-being of its peoples.” More specifically, the social limb of justice is systemati-
cally enshrined in the CFREU while the ecological aspect of sustainability is unequivo-
cally present under Art. 11 TFEU which provides for an all-encompassing environmental
integration obligation for all EU policies.> Given that Art. 11 TFEU is verbatim incorpo-
rated into Art. 37 of the Charter, this article will mainly consider the embedded consumers
against the edifice of the Charter.

Before moving on, a few more words on the relevance of the CFREU to EU consumer
law are in order. On the one hand, the Charter represents the EU’s transition from a preva-
lently economic Union to a more political and social union by making fundamental rights
more visible and central to the integration process. Under Art. 6 TEU, the fundamental
rights in the CFREU “have the same legal value” as the primary EU treaties. Secondary
EU law, including consumer legislation, should thus be consistent with the values and
principles of the CFREU. On the other hand, though consumer-to-business relationships
are traditionally characterised as horizontal relationships that fall outside the strict scope
of constitutional law, the constitutionalisation of private law on the EU level is under-
way and ongoing (e.g., Colombi Ciacchi, 2014; Mak, 2013b; Hartkamp, 2010; Reich &
Cherednychenko, 2015; Spaventa, 2011). Fundamental rights thus have a significant say in
consumer relationships (Benohr, 2013; Collins, 2017; Hesselink, 2007; Iamiceli, Cafaggi
& Artigot-Golobardes, 2022). Particularly, under Art. 38 CFREU, together with Arts. 12
and 169 TFEU, consumer protection itself is part of the EU constitutional order in a broad
sense. Increasingly, (general) references to the Charter are explicitly made in consumer
legislation (e.g., Recital 25 of the Unfair Commercial Practices Directive 2005; Recital 66
of the Consumer Rights Directive 2011, Recital 72 of the Sale of Goods Directive 2019).
Of course, fundamental rights are highly indeterminate (e.g., Hesselink, 2017; Kennedy,
2002), and the Charter itself is susceptible to improper interpretation (e.g., Weatherill,
2014). Yet, the approach taken here does not hinge on any specific fundamental right as
an individually invocable claim but builds on the system of the Charter to derive norma-
tive guidelines for EU consumer policy. Bearing these in mind, in the following part, I

! The concept of “embeddedness” was pioneered by Karl Polanyi (1957) and has since become a central
concept of economic sociology and other fields. In this article, embeddedness broadly refers to the interplay
between social phenomena (here, consumption) and the different conditions within which those phenomena
take place and upon which they depend., though this article does not rely on the literature on embedded-
ness.

2 Art. 11 TFEU provide: ‘Environmental protection requirements must be integrated into the definition
and implementation of the Union’s policies and activities, in particular with a view to promoting sustain-
able development.” See Wasmeier (2001); Kramer (2012); Sjafjell and Wiesbrock (2017); Kingston (2015);
Nowag (2016).
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move to analyse what a person under the CFREU looks like in a moral sense, what it
means for policy in a normative sense, and how it informs the framing of the “embedded
consumer” as a constitutional person.

The Constitutional Person as a Responsible Member of Community

Modern human rights emerged out of a political history of liberalism, arming individuals
with the arsenal of civil and political rights to fend off unwarranted intervention from an
overly dominant and potentially hostile state (e.g., Langlois, 2016; Moyn, 2010). However,
with the changing patterns of society and the newly rising threats to freedom such as gross
inequality, corporate capture, and climate change, the normative priorities as well as the
concrete provisions of human rights are (and should be) also evolving (Diiwell, 2013). The
Charter, emerging at the dawn of the twenty-first century during the EU’s shift towards
a more politically and socially oriented union, embodies the culmination of various gen-
erations of human rights (Vasak, 1977), taking into account “changes in society, social
progress and scientific and technological developments” (the preamble of the Charter). Its
scope ranges from civil and political rights (such as the right to liberty, Art. 6 CFREU) to
social and cultural rights (such as the right to education, Art. 14), from individual rights to
solidarity rights (such as the right to social security, Art. 34). The imperative of environ-
mental protection, though not a right in itself, is also part of the Charter’s order (Art. 37).
Such a pluralistic vision of human life enriches the human rights agenda with a collective
grammar beyond its liberal traditions. The Charter is not only a political declaration of
individual freedom vis-a-vis the political state but also a social compass for inclusion, care,
and cooperation vis-a-vis a collective community. In its preamble, the Charter presents a
balanced view of individual freedom and community interests and calls for responsible
personhood: The “[e]njoyment of [Charter] rights entails responsibilities and duties with
regard to other persons, to the human community and to future generations.” It is thus cru-
cial to read the Charter and its envisaged person through the communitarian lens.

From a communitarian perspective, individual preferences are socially shaped, and indi-
vidual wants are socially realised. On the one hand, as humans are social beings, our iden-
tity and preferences (who we are and what we value) are inevitably situated in our varying
cultural backgrounds and inextricably linked to our social exchanges in our communities
(e.g., Kymlicka, 1989; Taylor, 1989). No meaningful choices—the essence of the liberal
mandate—are abstractly made in a social vacuum. The process of “subjectification” of
the selves is a dialectical struggle between individuality and its shaping “forces, practices,
and relations that strive or operate to render human beings into diverse subject forms”
(Rose, 1998, p. 171). On the other hand, in a modern society that runs on the division of
labour, personal realisation is fundamentally enabled by a system of “organic solidarity”
that features social interdependencies and cooperation (Durkheim, 1984). The realisation
of the self and her choices is not a self-sufficient enterprise but rests upon “background
conditions” (Choi, 2015, p. 260) such as cultural ethos, social institutions—and natural
resources. The boundaries of the community include not only humans and social relation-
ships but also nature (Leopold, 2020). An excessive emphasis on sovereign, self-sufficient
individuals and their rights justifies the neglect of mutual care and social responsibility and
ultimately undermines social solidarity and backfires to undermine the appeals of rights
themselves (Glendon, 2008; Koskenniemi, 1999).

Based on the connection and interdependence between individuals and communi-
ties, ontologically, we move from a liberal individual with abstract autonomy to a social
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being who turns to the community to define and realise herself. As such, individuals
cannot be viewed as “unencumbered selves,” free and independent from the “moral
or civic ties they have not chosen” (Sandel, 1998, p. 6; Sandel, 1984) but should bear
responsibilities to their shaping and enabling communities. We have an obligation to
recognise and value the various forces and contributions that together shape ourselves
and our community life (Sandel, 2020). We should “support the institutions, associa-
tions, and infrastructure that in turn support the special sort of culture in which we live
[and] within which each person is able to experience life-defining freedom and to create
their own personal identities” (Alexander, 2018, p. 53). Along this line, human rights
should move away from the misguided focus on individual freedom and be embed-
ded into broader societal objectives such as respect, care, and responsibility (Fredman,
2008). Individual autonomies should be extended to social autonomies, wherein fun-
damental rights function not only to liberate but also to set boundaries for these social
autonomies. (Wielsch, 2017). The pluralistic list of enshrined rights under the CFREU
represents both our various social roles in the community and the various forces of
our social life that enable social cooperation and that deserve recognition. The rights-
entail-duties declaration in the preamble of the CFREU further confirms the image of
the community-embedded selves and their moral obligation to sustain the community to
which they owe their identities and self-realisation.

The Constitutional Person as a Vulnerable Product of Institutions

Individuals’ duties towards their enabling community do not always amount to their legal
obligations to lead a responsible life. The individuals’ dependence on social, cultural, and
institutional arrangements entails that their sense of irresponsibility and unencumbrance
at the individual level can often be traced back to institutional failures at the collective
level. Namely, an individual’s ability to perform her obligation is also intimately tied to the
community setting. While community enables us to form identities and develop capabili-
ties, unfair social structures also burden its members with inescapable vulnerabilities. As
argued by Fineman (2008, 2012, 2019, 2020), vulnerability is an inherent human condition
beyond individual control. In an unjust social and institutional structure, we are all suscep-
tible to (sometimes temporary) vulnerability throughout the course of our lives. Of course,
we experience this vulnerability uniquely through our own bodies, so our individual stories
with vulnerabilities significantly vary in magnitude and potential (Fineman, 2008, p. 10).
In other words, the notion of vulnerability is paradoxically both universal and particular. It
differs not only based on personal characteristics—such as age, gender and race—but also
on the situational interplay between their personal circumstances—say unemployment and
sickness—and the wider economic and social settings and conditions—think of financial
crises and global pandemics (Casla, 2021). Consumers are likewise vulnerable subjects.
Systemic power imbalance in the market puts consumers in a structurally vulnerable posi-
tion. Meanwhile, consumers also experience various forms of vulnerability through their
unique bodies and stories. The assumption of the “average consumer” is an inaccurate and
even harmful framing of who consumers really are.

A social reading of vulnerability invites us to unsettle the unchallenged presumptions by
asking what we share as human beings, what we can expect from laws and the underlying
social structures, and what kind of relationship we want between society and its affected
lives (Fineman, 2019, p. 342). Our shared vulnerability reminds us to “reach out to others,
form relationships, and build institutions” as it is also our shared responsibility to ensure
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that no one is left behind (Fineman, 2012, p. 126). Yet, though neighbourly support and
mutual aid are undeniably crucial and deservingly commendable, they cannot replace
the responsibility of the state to be responsive, as it is a main actor in engineering social
institutions and thus plays a central role in addressing the dynamics between individuals
and communities. A responsive state should not only remedy past discrimination but also
create just and inclusive social institutions that enhance the future resilience of vulner-
able subjects and that do not breed injustices in the first place (Fineman, 2020; Scholz,
2014). Law and politics should reveal, sustain, and democratise the communal ties and
social forces that shape our identities and vulnerabilities. They should create a collective
atmosphere that promotes care and responsibility and cultivate a responsible and resilient
citizenry. The blanket rejection of legal paternalism for fear of interference with individ-
ual choices and imposition of certain lifestyles (on the wrongness of paternalism, Cornell,
2015) often results in those choices being manipulated by other—often less democratic and
transparent—social and commercial forces, which might further entrench and perpetuate
irresponsibility and vulnerability. To regard individuals as vulnerable subjects of the law is
thus not to deny them their agency but to socially contextualise their autonomys; it is to free
those individuals from the social structures that suppress their full potential and sever their
bonds to their shaping and enabling community.

The notion of “vulnerability” has been gathering momentum in human rights discourse
and practice. The Charter has indeed placed the protection of the vulnerable at its core. It
moves beyond the abstract person but focuses on particular features of vulnerable indi-
viduals and groups, including gender (Art. 23 CFREU), age (Arts. 24, 25), and disability
(Art. 26), aiming at substantive equality among persons. Two comprehensive principles of
equality (Art. 20) and non-discrimination (Art. 21) are instituted to further cover any pos-
sible discrimination. Moreover, the Charter takes a step further from anti-discrimination to
collective resilience-building by promoting the set-up of solidarity projects and institutions
that collectively pool and redistribute social risks and extend assistance to those (temporar-
ily) in need, in the form of, for example, social assistance (Art. 34) or healthcare benefits
(Art. 35). It is clear that the Charter mandates the EU to take active measures not only to
enable freedom but also to promote integration into and participation in society and com-
munity life (e.g., Arts. 24 and 25 CFREU). The realisation of various fundamental rights
directly necessitates the building and maintenance of communities and institutions, such as
schools for the right to education (Art. 14) and hospitals for the right to health (Art. 35).
Ultimately, a free and responsible lifestyle, where we care about each other, value commu-
nities and revere nature, is the result of a social infrastructure, where solidarity projects are
put in place, vital institutions are properly maintained and environmental protection is duly
enforced.

The Consumer as a Constitutional Person

“Consumers, by definition, include us all.” (Kennedy, 1962) Every person consumes, and
we are united in the collective identity of consumers. It seems superfluous to claim that a
consumer is first and foremost a person. However, as consumption is instrumentalised to
foster competition in the internal market, we tend to forget that it is merely one dimension
of our experience as a person: We are also citizens who vote, employees who produce,
and netizens who interact in the online world. Even as a consumer, we have more interests
than economic calculations such as health, safety, and self-organisation, which are well
recognised in EU primary law (e.g., Arts. 12, 114(3) and 169(1) TFEU; Davies, 2016; Mak,
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2018). The broad scope of EU consumer law further extends the identity of consumers to
travellers (e.g., Karsten, 2007), residents (e.g., Domurath & Mak, 2020), energy users (e.g.,
Jiglau et al., 2024) and even patients (e.g., Colombi Ciacchi, & McCann, 2016). We are
affected by different social and economic policies depending on the varying social roles
we assume, and these multifarious capacities of our social life are well enshrined in the
CFREU that protects each of us as a full person. “Consumers are market players, citizens,
and participants in everyday life.” (Reisch, 2004, p. 2) The constitutional contextualisation
of the consumer as a person thus emancipates consumers from the domination of the
“economy” in their civil and political life. It highlights that being a consumer cannot
replace our democratic rights to political participation nor monopolise our leisure time
outside the consumer market.

The communitarian case equally applies to consumers: Consumer preferences are
socially shaped and consumer wants are socially realised. On the one hand, consum-
ers’ choices are not abstractly rational but should be contextualised against social, cul-
tural, and institutional norms in their “choice architecture” (Thaler & Sunstein, 2021).
The CJEU has pointed out that consumer behaviours and habits are shaped by Member
States’ varying cultures and regulatory strategies and are evolving in time and space
(e.g., Commission v United Kingdom [1980]; Commission v Germany [1987]; Gour-
met International Products [2001]; Commission v Italy [2009]; Acklagaren v Mickelsson
and Roos [2009]). Social practice theory further informs us that most of our daily con-
sumption behaviours are highly routinised and inconspicuous, shaped—at a collective
level—by the behaviours of our peers and the social setups (Beatson et al., 2020; Horta,
2018). This approach to consumer behaviours goes beyond the behavioural critique of
the neoclassical economic paradigm, which primarily centres on individual cognitive
biases (e.g., Ben-Shahar & Bar-Gill, 2013; Esposito, 2018; Faure & Luth, 2011), by
fleshing out individualities with affective, social and cultural variables (Etzioni, 2011;
Frerichs, 2011). On the other hand, consumption is socially realised. From design to
manufacturing, from distribution to retail, consumption is made possible by a connected
system of productive organisation and collective cooperation. Globalisation only inten-
sifies our reliance on the global productive community, extending the supply chains to
people whom we do not know (and thus do not care about). The market, where we nego-
tiate bargains and exchange for goods, is far from a “spontaneous order” but operates on
a large set of “background conditions” such as legal institutions and natural resources
(Fraser, 2022; Pistor, 2019). In sum, the varied communities in which consumers are
situated defy any image of an abstract, homogeneous consumer, while consumers’
dependence on these communities eludes a self-sufficient consumer. Consumers are
deeply embedded into and significantly enabled by the community. It is unrealistic to
view consumers as rational decision-makers free from the socialisation processes and
unjust to allow some to reap the benefits of social institutions while outsourcing all
externalities to those about whom “we do not care.”

The systematic categorisation of consumer protection as a “solidarity” right under the
Charter suggests its strong collective and social dimension since its incorporation (Benohr,
2013). Just as a constitutional person holds “responsibilities and duties with regard to other
persons, to the human community and to future generations” (the preamble of the Charter),
the embedded consumer likewise has social responsibilities regarding the consequences of
her consumption for the community (on “consumer social responsibility,” e.g., Cseres, 2019;
Schlaile et al., 2018). The market reading of a “responsible consumer” as someone who
confidently contributes to market functioning and who is responsible for her self-care (e.g.,
Stanescu, 2019) should be rejected. The social responsibility of consumers resonates with
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the moral and ethical aspects of human behaviours such as altruism (e.g., Bowles, 2016) and
pushes us to care about our fellow consumers, those whom we cannot see, and our surrounding
nature. The decisions consumers make are “not necessarily based on their own narrow market-
related interests only, but also on common welfare and social values” (Reisch, 2004, p. 3).
This could simply mean being more conscious of the social and ecological implications of
our consumption and taking our rights seriously; it could also entail refraining from unethical
consumption and deploying our purchasing decisions to steer companies towards responsible
practices. Of course, in light of consumers’ vulnerability, their social responsibility should
also be contextual to each consumer’s circumstances so that the already disadvantaged do not
bear an unjust burden.

More importantly, consumer social responsibility should not replace state obligations
and corporate accountability with a moral appeal to individual consumers to behave better.
Neither should individual altruism and ethical consumerism replace the debate over the
common good. Recall that irresponsible behaviours result from social and institutional
structures. When alternatives are inaccessible and unaffordable, blaming individuals for
taking inexpensive short-haul fights serves little purpose. If the law grants consumers free
and unconditional withdrawal rights, it is hardly constructive to hold them accountable
for deploying these rights for their convenience, even if it comes at the expense of the
environment (e.g., buy the same products in different sizes and return some). At times,
consumers can even be “locked-in by circumstances,” such as the conditions of urban
living and the effects of pervasive marketing, from consuming more sustainably even
if they are willing to do so (Sanne, 2002). Furthermore, in a neoliberal system, the
dynamics of these shaping circumstances are significantly engineered—put on steroids
by law (Pistor, 2019) and subsidised by the state (e.g., Boffey, 2020; Crosson, 2019)—
by powerful corporate actors. Consumers simply play along in a way over which they
have little control. The powerful position of corporations also entails that the considerable
costs of effecting a transition to a just, sustainable future (e.g., McKinsey Global Institute,
2022; UN News, 2023), without adequate public expenditure and effective redistributive
measures, would inevitably be shifted onto consumers. It is unfair to disproportionately
burden individual disadvantaged consumers, while major corporations have not only
contributed to but also stand to profit greatly from existing unjust and unsustainable
systems. Just like consumers, corporations that benefit from the market-enabling
background conditions share, if not bear more, responsibility towards society.

Therefore, the legal responsibilisation and political empowerment of individual consumers
might not be the ideal anchor for social change. The fact that consumer behaviours are
institutionally shaped means that they are also adaptable through institutional and legal
change; the fact that consumer vulnerabilities are socially constructed means that consumer
resilience can be institutionally strengthened. As such, the desirable way forward is to publicly
and democratically set up a legal, institutional, and social architecture that builds up consumer
resilience and conduces to responsible consumership. It is first and foremost the task of public
intervention, supported by government spending, to drive social progress beyond tinkering at
the edge of the market. This task is primarily to rein in corporate power and shape socially
responsible corporations to rebalance the market and social dynamics. Only thus can we
democratise the social forces that shape consumer identities and fairly redistribute the social
resources upon which consumers depend to satisfy their needs.
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Extended Policy Implications

To reframe the consumer as a constitutional person, the state should take seriously the
socialisation of individuality and the inevitability of vulnerability as a human condition.
It should actively promote a social architecture that is conducive to responsible citizenship
and responsible consumership. What does such an architecture look like in policy terms?
In this part, I will lay out the major policy implications that flow from the image of the
“embedded consumer.” Firstly, to promote and cultivate responsible consumer behaviours,
EU consumer policy should take a holistic and balanced approach to protect consumers’
interests in light of other social and constitutional values. Secondly, the EU consumer
protection regime should aim to address consumer vulnerability in a more systematic and
coherent way. Though I focus the discussion on EU consumer policy, given the centrality
of “consumer welfare” in European competition law and policy (e.g., Cseres, 2006; Daska-
lova, 2015; Heide-Jgrgensen, Bergqvist, Neergaard, & Poulsen, 2013), the implications
apply beyond consumer law.

From the Sovereign Consumer to the Responsible Consumer

EU consumer policy is underpinned by a one-dimensional, economic consumer. It
reduces the consumer to her act of consumption, and consumption to price bargain-
ing, which is not only arbitrary but undermines all other irreducible values but for
self-gratification (Leczykiewicz & Weatherill, 2016, p. 12). Recall that our identity
is shaped by a plurality of (competing) forces while our needs are realised by social
cooperation. As such, conflicts can emerge not only between the different facets of
our own identity but also between our own interests and the interests of the com-
munity. To sustain the organic solidarity that enables consumption, the “embedded
consumer” requires EU consumer policy to promote consumer social responsibility
by holistically balancing the pluralistic, sometimes conflicting, interests involved,
not only between the various rights of the consumer as a person but also between
consumer rights and community interests. Of course, this is not to say that the bal-
ancing exercise should be conducted in each and every consumer case (e.g., due to
the uncertainty risks of such an approach; Reich, 2013), nor does it suggest that all
private disputes should be elevated to constitutional disputes. Instead, it is rather
a plea for more balanced and systematic thinking in consumer policy-making and
implementation.

This balancing approach is familiar to EU fundamental rights law. It has been a long
tradition that fundamental rights are not absolute but must be considered in relation to their
social function (e.g., Wachauf [1989], para. 18). Under Art. 52(1) CFREU, limitations on
fundamental rights may be imposed—in accordance with “the principle of proportional-
ity”—if they are necessary to protect “the rights and freedoms of others” or the “general
interest recognised by the Union.” The community is thus a significant (source of) value
in the balancing exercise (Crowder, 2006). Besides justifying limitations on one specific
fundamental right, the CJEU has also mobilised the balancing approach to solving conflicts
between competing fundamental rights inter se (e.g., Promusicae [2008], para. 68; Scarlet
Extended [2011], para. 44; Sky Osterreich [2013], para. 60; WABE [2021], para. 84). The
CJEU more often than not refrains from conducting substantive balancing exercises in spe-
cific cases and instead proposes a “coordinating principle” as a guideline, which allows the
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CJEU to express the Union’s conception of the common good while leaving the ultimate
contextual balancing to national courts (Mak, 2013). For example, in Google Spain, a con-
flict arises between the general public’s freedom to publish and access information about
an individual (Art. 11 CFREU) and the individual’s right to privacy and data protection
(Arts. 8 and 9). The CJEU ruled that while the individual’s right in principle overrides the
general public’s freedom of information, a balance is required accounting for factors like
the nature of the information and the public role of the individual so that the interest of
the general public is also involved. Besides the judiciary, EU legislators are also becoming
more conscious of the conflicting interests in designing legal measures (e.g., Art. 85 of the
General Data Protection Regulation 2016). The balancing approach is also central to sus-
tainable development.® In general, it represents a constitutional vision of “struggles” in the
broader political and democratic process of social change. It calls for conscious navigation
of conflicts and trade-offs between the market, the social, and the environment to achieve a
balanced transition.

Apply such balanced thinking to consumer policy. On the one hand, consump-
tion inevitably becomes entangled with other non-economic, social values—some
expressed as fundamental rights—such as health and safety in consuming products and
data security and freedom of expression in using social media services. Viewing the
consumer as a person thus necessitates the protection of not only the economic but
also the non-economic aspects of consumers’ experience. One crucial point is regula-
tory coherence. Sectoral, compartmentalised legislation in EU law results in unnec-
essary fragmentation and inconsistent outcomes in consumer protection. It could be
uncoordinated protection of the various interests of the same consumer. For example,
the regulation of consumer goods is scattered across product (safety) regulation, con-
sumer sales law, and waste regulation, with insufficient coordination (Maitre-Ekern,
2014). It could also be inconsistent protection of the same interest. Think of the une-
ven recoverability of non-economic loss under EU law (Havu, 2019). A coherent,
holistic approach is thus desirable to better protect the consumer as a person. There
are already attempts at coherence such as the interaction between public product safety
standards and private tort claims (e.g., Spindler, 2009; OB v Mercedes-Benz Group AG
[2023]) as well as coordination between data protection law and consumer contracts
(e.g., Recital 48 of the Digital Content and Digital Services Directive 2019). Courts
have also tried to safeguard values like freedom of expression (BGH judgments of 27
January 2022, III ZR 3/21 and III ZR 4/21; Grochowski, 2023) and the right to housing
(Aziz [2013]; Rutgers, 2017) through unfair terms control.

On the other hand, consumer protection is not absolute but should be balanced
against other values (e.g., E. Friz [2010, para. 44; Gonzlez Alonso [2012], para
27; Hamilton [2008], paras. 39-40). In fact, consumer protection, in its current eco-
nomic form, could easily contradict the interests of the community and its other mem-
bers. It inevitably puts constraints on the traders’ freedom to conduct business. Con-
sumers’ right to a good bargain could be in tension with workers’ rights to fair wages
and just working conditions. The unfettered freedom of consumer choice can foster
overconsumption with grave implications for the environment. Responsible consumer-
ship accounts for the impact of consumption on the community. Regulatory coherence

3 The European Commission (2009) defines sustainable development as “a framework for a long-term
vision of sustainability in which economic growth, social cohesion and environmental protection go hand in
hand and are mutually supporting.”.

@ Springer



408 J.Ouyang

is helpful in this regard as well. Responsibilisation of individual consumers is another
route (Micklitz, 2019). For example, to counterbalance the negative environmental
impact of consumption, we can consider taking away consumers’ withdrawal rights in
case of misuse,* as well as consider charges for disposable products or require depos-
its for returnable containers (see, generally, De Almeida & Esposito, 2023). However,
the costs and distributive implications of these approaches for individual consumers
cannot be overlooked. This means that individual responsibilisation is only fair and
effective when coupled with institutional changes, such as obligating businesses to
offer (free or affordable) reusable alternatives or building accessible recycling points.

Ultimately, tinkering with individuals is insufficient to bring about fundamental
changes. The balanced approach has more crucial institutional implications for the EU. The
EU should foster dialogues and coordination among its institutions and internal depart-
ments (such as the different Directorates-General of the European Commission and the
Committees of the European Parliament), on the one hand, and between European and
national institutions, on the other. The CJEU should promote the constitutional reading
of consumer acquis by providing coordinating principles to highlight the common good
dimension in consumer adjudication flowing from the Charter. The legislators are also
mandated to more consciously navigate the diverse interests affected by consumer legisla-
tion, as opposed to pivoting on a reductive approach to internal market building. Recall
Art. 3 TEU—the “social market economy” is more than economic efficiency. Similar to
how the EU judiciary merely offers coordinating principles but not the final resolution of
any given case, legislators should also caution against the use of maximum harmonisation
in consumer legislation which disregards national context and excludes local experimen-
tation (Terryn, 2023). Context matters in balancing. To give a concrete example, in light
of the urgency and the cross-boundary nature of the climate crisis, EU legislators should
carefully (re)assess the environmental impact of consumer legislation and incorporate the
results into legislative proposals and coordination initiatives. The judiciary should promote
an eco-friendly interpretation of consumer acquis by indicating that Art. 11 TFEU should
be taken more seriously in consumer disputes and other private disputes and that environ-
mental protection should have a pronounced weight in the balancing exercise.

From the Average Consumer to the Vulnerable Consumer

Vulnerability is a human condition that individuals can hardly escape. Such universality of
vulnerability reflects the insufficiency of the restrictive, exceptional, and static approach
to consumer vulnerability in EU law. Instead, policy should adopt a responsive, dynamic,
and contextual approach to effectively protect all consumers (similarly, Waddington, 2013).
Consumer vulnerability should be regarded as the cornerstone of EU consumer policy—
both in a positive and normative sense (similarly, Domurath, 2013). Positively, in particu-
lar in the context of the Unfair Commercial Practices Directive, rather than assessing the
impact of commercial practices on a “reasonably well-informed and reasonably obser-
vant and circumspect” average consumer, it is proposed that evaluation should centre on
“the general impression that [the relevant practice] is likely to convey to a credulous and

4 For example, in the Commission’s proposal for a Directive as regards better enforcement and modernisa-
tion of EU consumer protection rules (2018), there was an (unsuccessful) attempt to add an exception to
withdrawal right, which provides that consumers are not entitled to withdrawal as regards ‘the supply of
goods that the consumer has handled, during the right of withdrawal period, other than what is necessary to
establish the nature, characteristics and functioning of the goods’.
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inexperienced consumer.” In other words, the average consumer is rather vulnerable. This
is not a juridical diagnosis implying that all consumers are incompetent but rather a demo-
cratic prescription that firms should recognise the embeddedness of consumer behaviours
and adjust their treatment accordingly. By embracing such a benchmark, the law acknowl-
edges that cognitive biases cannot be completely overcome by learning and that social
practices cannot always be overwritten by abstract rationality. In fact, the CJEU has devi-
ated from the average consumer benchmark in several cases (e.g., Canal Digital Denmark
[2017]; mBank [2023]; Teekanne [2016]),® while national policymakers have been making
use of the “targeted average consumer” to overcome the limited scope of consumer vulner-
ability under EU law (éajn, 2021).” A recognition of the general vulnerability of the aver-
age consumer does not obviate the need to broaden the definition of particularly vulnerable
consumers, both due to their socio-demographic and behavioural characteristics as well as
personal situations (European Commission, 2016). Taking a step further, a constitutionally
informed consumer policy should also take into account the implication of factors such as
race and ethnic background for consumer experiences (Hesselink, 2023).

At a more fundamental level, the vulnerable position of consumers is inherent in and
inseparable from the very context that defines consumers’ identity: the market. In a nor-
mative sense, consumer vulnerability is an evolving concept tied to “lopsided commer-
cial relationships that are continuously, dynamically, and strategically adapted by firms to
make consumers more suggestible and exploitable” (Becher & Dadush, 2021, p. 1587). In
the online marketplace, especially, a structural digital “choice architecture” continuously
feeds traders with consumers’ data, deepens their information asymmetries and magnifies
their power imbalance (Helberger et al., 2021; Helberger et al., 2022). Digital manipula-
tion is increasingly done in a personalised manner and targets personalised vulnerability
(Strycharz & Duivenvoorde, 2021). As consumers become increasingly intertwined with
the market, consumer vulnerabilities are not only exploited but also actively created by
firms, using, for example, biased algorithms that perpetuate existing discrimination (e.g.,
Grochowski, Jabtonowska, Lagioia & Sartor, 2022) or advertising practices that normal-
ise undesirable behaviour patterns (e.g., Kaupa, 2021). Consumers with such institutional
situatedness rarely act on information but just go with the flow set by firms. Despite some
of their efforts to go against the flow, these conscious consumers find themselves locked in
old patterns (Sanne, 2002). Information-based tools do have their merits (e.g., Luzak et al.,
2023; Tigelaar, 2019), but they do not alter the fundamental reality that, even armed with
sufficient and correct information, consumers cannot overcome the structural vulnerabili-
ties that define their experience. A more substantivist approach to consumer protection is
thus desirable (similarly, Herrine, 2022; Howells, 2005).

5 This is inspired by a ruling by the Supreme Court of Canada (2012). A similar benchmark used to exist in
German law as well, namely the “fliichtigen und unkritischen Durchschnittsverbraucher” (casually observ-
ing and uncritical average consumer), see Duivenvoorde (2015).

® In his Opinion on a recent request for a preliminary ruling on the benchmark of the “avergae consumer,”
Advocate General Emiliou (Compass Banca SpA [2024]) has already voiced that the benchmark should not
be understood by mere reference to “homo economicus,” but should rather take into account other theories
which show the need for greater consumer protection, such as the behavioural input of “bounded rational-
ity.”.

7 Note that the vulnerability approach taken in specific sectors like financial services (especially the dis-
cussion of responsible lending), energy (especially the discussion of energy poverty) and other universal
services is not considered here, where the notion of vulnerability already assumes a more prominent policy
weight.
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A substantivist approach starts from consumers’ situatedness in the (digital) market
infrastructure when designing consumer law, aiming to foster just commercial structures
by design and by default. It moves away from sole reliance on information disclosure but
zooms in on the direct quality control of goods and services; it aims to not only repair
but also prevent consumer harm. I will further illustrate three points. First, similar to how
product safety regulation excludes unsafe products from the market, consumer law should
further aim to make sustainable and ethical products the market norm. Alignment with fun-
damental rights protection entails that, for example, outright prohibition of child labour
(Art. 32 CFREU) mandates the removal of products using child labour from the consumer
market (Study Group on Social Justice in European Private Law, 2004, p. 668). Price fair-
ness of products should not be indiscriminately excluded from consumer regulation as it
is core to consumers’ financial Vulnerability.8 Second, (digital) services and (data-driven)
commercial practices should also be ethically and sustainably designed (European Parlia-
ment, 2023). Policy should recognise and regulate their impact on shaping consumer habits
and behaviours, such as the normalising effect of advertising (e.g., Kaupa, 2021), and their
potential harm to mental health (e.g., Palka, 2021), in order to democratically reclaim con-
trol over those identity-shaping forces. Instead of merely disclosing harmful practices, they
should be blacklisted. Third, a substantivist approach is at the same time a contextualised
and balanced one. Substantive equality among consumers means that consumers with dif-
ferent levels of vulnerability should be treated differently to a justifiable extent. Consumer
law should not disregard the differentiated—or even personalised (Ben-Shahar & Porat,
2021)—needs for protection among consumers based on the impact of market structure on
their unique bodies and experiences. As discussed earlier, regulatory intervention should
go hand in hand with redistributive measures to ensure a fair distribution of the result-
ing costs among consumers, businesses, and the society at large. In particular, for those
consumers who simply cannot participate in the market due to poverty or other similar cir-
cumstances, direct state transfers—as opposed to ever more market empowerment tools—
should be made to address their vulnerabilities outside the consumer market.

Vulnerability is part of the collective identity of consumers. Collective vulnerability
calls for collective response. Providing consumers with more robust, more substantive pro-
tective tools does not mean that it is entirely up to individual, vulnerable consumers to
effectively seek redress against market risks and manipulations (e.g., Scott, 2019). Instead,
public bodies and consumer organisations should take up the task of defending vulnerable
consumers in a collective manner and push for a fairer infrastructure.” Art. 47 CFREU
mandates effective protection from the judiciary. In fact, it has already been invoked
by the CJEU—in conjunction with other substantive Charter provisions or secondary

8 Price fairness, as the core of economic calculation in consumers’ (presumed) decision-making processes,
largely eludes the scope of European consumer law, except for price transparency. For example, the fairness
of price adequacy is in principle excluded under Art. 4(2) of the Unfair Terms Directive (1993). However,
according to the CJEU, a lack of transparency can open the gate of judicial price control within the scope of
the said Directive (e.g., D.V. v M.A. [2023]).

% As noted earlier, this should ideally be supported by public expenditure. Yet, the harsh reality is that
there has been a reduction in public investment in such public bodies as well as in subsidies available to
consumer organisations, largely due to fiscal austerity measures. Such spending, which may not always be
the primary focus for governments at the best of times, has become even less of a priority amid the tight
constraints of public finances exacerbated by the post-pandemic fallout and during an ongoing series of
energy, security, immigration and budgetary crises. As such, this issue is symptomatic of a broader problem
stemming from neoliberal state policies.
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EU law—to confirm Member States’ obligation to effectively implement EU law (e.g.,
Kusionova [2014], Mak, 2014; Sdnchez Morcillo & Abril Garcia [2014]). The ex officio
application of several areas of EU consumer protection (e.g., Radlinger and Radlingerovad
[2016], para. 62) also indicates that the judiciary institutionally starts from an image of
vulnerable consumers. Besides judicial protection, given the prominence of administrative
enforcement of EU consumer law, Art. 41 on the right to good administration should be
mobilised and broadly interpreted to ensure the procedural guarantees of administrative
proceedings (e.g., Cafaggi, 2022). Last but not least, consumer organisation plays a vital
role in defending consumer interests, shaping consumer policies, and enforcing consumer
protection. The freedom of association (Art. 12 CFREU) and the principle of democracy
require the state to provide an institutional framework where consumer organisations can
meaningfully contribute to the democratisation of consumer policy. This can further cata-
lyse bottom-up consumer activism, fostering increased consumer participation and engage-
ment in various forms of community life—local and transnational, economic and political,
social and cultural, intragenerational and intergenerational—that together shape their “hab-
its of the heart” (Bellah, 1986).

A Transformation Underway? Taking Stock of European Consumer
Policy

In this part, I will pit the most recent development in EU consumer policy against the
“embedded consumer” benchmark. I will first examine the “New Consumer Agenda” for
2020-2025 (“Agenda” or “New Agenda”), which offers a more systematic view of the
future directions of EU consumer policy, before moving on to a more specific example,
namely the Commission proposal for the Right to Repair Directive 2023. The analysis here
is by no means exhaustive, but it intends to show how the “embedded consumer” can in
practice be translated into legal and policy terms.

New Consumer Policy

In 2020, the Commission adopted the New Agenda entitled “Strengthening Consumer
Resilience for Sustainable Recovery,” laying out the strategy for EU consumer policy from
2020 to 2025. As a starting point, the New Agenda takes “a holistic approach” to address
consumer protection and other EU policies—and the other policies are not exclusively
limited to the internal market in the traditional sense but also those related to the green
and digital transition (European Commission, 2020, pp. 1-2).!% It reflects on the impact
of the COVID-19 pandemic on consumer protection and proposes five key priority areas
for future EU consumer policy: the green transition; the digital transformation; redress and
enforcement of consumer rights; specific needs of certain consumer groups; and interna-
tional cooperation. To what extent does the New Agenda align with the “embedded con-
sumer” by taking balancing and vulnerability seriously?

10 ‘[The Agenda] complements other EU initiatives, such as the European Green Deal, the Circular Econ-

omy Action Plan and the Communication on Shaping Europe’s digital future. It also supports relevant inter-
national frameworks, such as the United Nations’ 2030 Agenda for Sustainable Development and the UN
Convention on the Rights of Persons with Disabilities.’.
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First, the Agenda draws closer attention to (the need for) a more pluralistic and balanced
view of consumer protection. The pandemic proves that essential products and services
are crucial to safeguard various consumer interests regarding ‘“fundamental rights, medi-
cal ethics, privacy, and data protection” (European Commission, 2020, pp. 2-3). In light
of the green transition, consumer interests must be aligned with environmental protection
(European Commission, 2020, pp. 6-9). Notably, the Sustainable Products Initiative aims
to “make sustainable products the norm” (European Commission, 2020, p. 6). In light of
digitalisation, consumer protection should be coordinated with the need for privacy and
data protection, as well as technological development (European Commission, 2020, pp.
10-14). Second, addressing consumer vulnerability and building consumer resilience is
central to the New Agenda. The scope of consumer vulnerability is broadened to cover
both personal and situational vulnerability (European Commission, 2020, p. 16)."" It is
also both universal and particular. While profound social disruption like the pandemic and
the digital transformation has a bearing on everyone, it has particularly exacerbated some
forms of vulnerability for the elderly and people with disabilities. Biased algorithms per-
petuated “pre-existing cultural or social expectations,” while the exploitation of cognitive
biases of consumers could “affect virtually all consumers” (European Commission, 2020,
p- 18). Financial vulnerability is also taken into account, highlighting the importance of
“[a]ffordability [...] to ensuring access to products and services for low-income consum-
ers” (European Commission, 2020, p. 17).

However, the Agenda hardly moves away from the information paradigm and individual
responsibility and remains cautious about substantive intervention (Terryn, 2021). It starts
by asserting that the empowered consumers expect “to make informed choices and play
an active role in the green and digital transition” (European Commission, 2020, p. 1). In
the context of the green transition, though substantive measures do exist, such as fighting
planned obsolescence by imposing product standards, the Commission sees the EU’s main
role as to “unlock the potential” of consumers” “growing interest in contributing person-
ally” to sustainability (European Commission, 2020, p. 5). It is acknowledged that “pro-
found and rapid change in [consumers’] habits and behaviour to reduce [the] environmental
footprint” is required for the green transition (European Commission, 2020, p. 5). Yet, the
Commission cautions against “imposing a specific lifestyle” (European Commission, 2020,
p- 5), without fully acknowledging, let alone challenging, how consumers’ unsustainable
habits and behaviours have already been imposed by corporate practices and social infra-
structure. The New Agenda is still largely working with a market imaginary—simply with
a switch in focus from a traditional market to a digital and green market.

We can thus indeed see a vague profile of the “embedded consumer” being born in EU
consumer policy, though a public approach to a responsible consumer policy is largely
missing while the declaration of “a holistic approach” to breaking silo thinking has not
(yet) penetrated all areas (Terryn, 2021). A myriad of legislative proposals are working
their way through the EU legislative procedure (e.g., proposals for Ecodesign Regulation
2022, Empowering Consumers in the Green Transition Directive 2022; Right to Repair
Directive 2023; Green Claims Directive 2023), but it is unclear what results will come
out of the interaction between interest group lobbying, public momentum and the political
will of EU institutions and Member States to bring about a fundamental change. None of
this renders the Agenda less significant, however, for it clearly signals a holistic vision of

e vulnerability of consumers can be driven by social circumstances or because of particular charac-
1" “The vulnerability of be d b 1 t b f particular ch
teristics of individual consumers or groups of consumers, such as their age, gender, health, digital literacy,
numeracy or financial situation.”.
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embedding consumer law into other fields of EU initiatives that together shape the EU’s
future outlook.'> Making visible this broader vision is crucial in transforming European
consumer law. This is because it is not always the technical rules per se but rather the
underlying, unspoken socio-economic imaginary that stands in the way of a more funda-
mental change. And vice versa—without engaging in a serious discussion about the ratio
legis and societal setting of consumer protection, merely tinkering with ad hoc fixes will
hardly do the trick (Bartl, 2020).

Example: Right to Repair

As part of the action plan announced in the New Agenda, the Commission put the pro-
posal for the Right to Repair Directive (“RRD”) on the table in early 2023.'* The pro-
posal juxtaposes the objectives of internal market functioning and a high level of con-
sumer and environmental protection (Art. 1 RRD). It presents a rather balanced view of
the various interests involved: companies’ freedom to conduct business (Art. 16 CFREU),
consumer protection (Art. 38 CFREU), and environmental protection (Art. 37 CFREU)
(RRD explanatory text, p. 8). It is also balanced in the sense that it coordinates various
regulatory regimes that together shape the lifecycle of consumer goods in the market: The
scope of the RRD aligns with EU product regulation (design and production phase) and it
also complements commercial practices regulation (purchase phase) and consumer sales
law (after-sale) (European Parliament resolution, 2022). Outside the legal guarantee pro-
vided by the Sale of Goods Directive 2019, consumers still have a right to request repair
from the producers in line with the repairability requirements set out by certain product
regulations (Art. 5 RRD). Within the legal guarantee, however, consumers actually have
a responsibility to prioritise repair over replacement as they no longer have the freedom to
choose contractual remedies granted by Art. 13 of the Sale of Goods Directive 2019 (Art.
12 RRD). This approach provides an intriguing example of the legal responsibilisation of
consumers to promote responsible consumership. The individual responsibilisation is fur-
ther supported by architectural changes, such as Member States’ obligation to introduce
online matchmaking repair platforms to facilitate repair (Art. 7 RRD).

However, the balanced approach and the vulnerability approach do not consistently pen-
etrate the proposal. Though it does mention the need to ensure accessibility for vulnerable
consumers, especially people with disabilities (e.g., Art. 7(1)(f) RRD), the proposal fails to
place vulnerability at its core. Largely relying on bureaucratic information disclosure and
comparability (e.g., the European Repair Information Form introduced by Art. 3 RRD), the
approach taken is insufficiently substantivist. Moreover, the accessibility and affordability
of repair services and spare parts are missing, rendering the declared regulatory attention
to consumers’ financial vulnerability in the New Agenda illusory. Neither is the proposal
as coordinated and balanced. The scope of the RRD is rather limited and does not align
with the general ecodesign regulation (e.g., the proposal for Ecodesign Regulation 2022).
The connection with sales law could have been more consistent by making durability and
repairability an objective conformity requirement under the Sale of Goods Directive 2019.
Moreover, the proposal primarily revolves around repair by sellers or producers and pays

12 Grochowski (2021) also outlined the systematic implications of the New Deal for Consumers (European
Commission, 2018), which lays the foundation for the New Agenda, for European consumer policy.

13 While new legislative developments have transpired since then, the focus here is on the text of the Com-
mission’s original proposal.
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little heed to repair by independent repairers and by consumers themselves, although the
latter scenarios face the most legal obstacles. For example, what does it mean for consum-
ers’ contractual warranty if they repair themselves or go to local independent repairers?
What are the IP law and competition law implications for independent repairers, particu-
larly given that producers are obligated to ensure “access to spare parts and repair-related
information and tools” under Art. 5(3) RRD?

It is also clear that market logic dominates the proposal, highlighting the benefits of
“increased employment, investment, and competition in the EU repair sector in the internal
market” (RRD explanatory text, p. 8), making environmental protection a goal only in pass-
ing. Interestingly, the proposal recognises that the promotion of repair may induce losses in
business revenues due to “forgone sales and reduced production of new goods,” but these
losses are transferred to consumer welfare, especially given that consumers may reinvest the
saved money into the overall economy to boost growth and investment (RRD explanatory
text, p. 8). With such a presumed attitude of consumers, it is hard to imagine how repair
can truly contribute to sustainability. Last but not least, all of these shortcomings give away
the fact that the EU still envisages its role, as well as that of the Member States, as facilita-
tive to the market. As opposed to imposing substantive and mandatory standards, the Com-
mission merely aims to promote the voluntary European quality standard (Recital 27 RRD);
as opposed to spending on promoting the set-up of more repair centres, Member States are
merely expected to provide matchmaking services. The rest is up to market and competition.

Conclusion

Eclipsed by the internal market project, the economic rationale permeates European con-
sumer policy. The image of European consumers is legally engineered to conform to the
neoliberal prototype of market actors. As analysed in this article, this image is not only
reductive but also unwholesome, as consumption is inextricably interwoven with social
justice, sustainability, and other urgent items on our transformative social agenda. Such
interconnectedness conveys the imperative for a holistic approach to re-embed consum-
ers and consumer policy into the broader vision of a just and sustainable collective future
enshrined in EU primary law, especially the Charter. This article proposes the “embedded
consumer” benchmark that realigns European consumer policy with the Charter to ensure
that a constitutional person is not reduced to a mere “homo economicus” consumer.

Under the Charter, a constitutional person is fundamentally shaped and significantly
enabled by their communities and thus bears “duties and responsibilities” towards the
community. This obligation does not always amount to legal responsibility as individuals
are inevitably vulnerable under unfair social structures and rely on social institutions to
build up their resilience. Accordingly, the embedded consumer is also socially responsi-
ble and humanly vulnerable. This entails that a responsible framework of consumer pol-
icy should move beyond individual responsibilisation and involve public obligations and
corporate responsibilities to create a framework conducive to sustainable and responsible
consumption. More specifically, a responsible framework is a balanced framework, which
consciously navigates the conflicts not only between the various rights of the consumer as
a person but also between the rights of the consumer and the interests of the community.
Regulatory coordination is crucial in this regard. A responsible framework also takes con-
sumer vulnerability as the starting point for consumer policy, which requires more substan-
tivist intervention to protect consumer interests.
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Ultimately, it is about changing our habits of the heart, not only individual behaviours but
also the collective ethos of our community. For centuries, consumption—which carries the
connotation of “wasting,” “using up,” and “finishing” and embodies a linear mode of mate-
rial consumption—has been regarded rather negatively (Trentmann, 2016). It was only in the
late seventeenth century that economists began to sanctify consumption as a way to satisfy
individual wants and increase national wealth (Trentmann, 2016). What we view as normal
today—more, cheaper, and new mean better—was not always normal. In this light, raising
consumer awareness through consumer education is a practical yet pivotal first step to re-
embed consumers into our collective future (e.g., McGregor, 1999). The identity of consum-
ers came out of a history of collective struggles—we used to unite together to fight for our
rights (Trentmann, 2016). We should retake that power and claim our collective identity as
constitutionally, socially, and ecologically embedded consumers. Instead of “wasting,” we
can create a circular setting; instead of “using up,” we can use again and again; instead of
“finishing,” we can save and share. It is not always normal that more, cheaper and new would
mean better. Our wants and needs change, as and when our values do. Normality changes too,
as and when we seriously reflect upon what normality should entail in our collective future.

Acknowledgements For comments, discussion, and encouragement at various stages, I would like to thank
Richard Bunworth, Caroline Cauffman, Aurelia Colombi Ciacchi, Fabrizio Esposito, Mateusz Grochowski, Lot-
tie Lane, Candida Leone, Eléonore Maitre-Ekern, Chantal Mak, Daniel On, Charlotte Pavillon, Evelyne Terryn,
Nicky Touw, my colleagues in the section of law of obligations at the University of Groningen, and the partici-
pants in the 18th World Consumer Law Conference of the International Association of Consumer Law (IACL).
I am also grateful for the valuable comments from the anonymous peer reviewers. All errors are mine alone.

Funding The work has not been supported by any specific funding source.

Declarations

Competing Interests The author declares no competing interests.

Open Access This article is licensed under a Creative Commons Attribution 4.0 International License,
which permits use, sharing, adaptation, distribution and reproduction in any medium or format, as long
as you give appropriate credit to the original author(s) and the source, provide a link to the Creative Com-
mons licence, and indicate if changes were made. The images or other third party material in this article
are included in the article’s Creative Commons licence, unless indicated otherwise in a credit line to the
material. If material is not included in the article’s Creative Commons licence and your intended use is not
permitted by statutory regulation or exceeds the permitted use, you will need to obtain permission directly
from the copyright holder. To view a copy of this licence, visit http://creativecommons.org/licenses/by/4.0/.

References

Alexander, G. S. (2018). Property and human flourishing. Oxford University Press.

Bartl, M. (2015). Internal market rationality, private law and the direction of the union: Resuscitating the mar-
ket as the object of the political. European Law Journal, 21(5), 572-598. https://doi.org/10.1111/eul;.
12122

Bartl, M. (2020). Socio-economic imaginaries and European private law. In P. F. Kjaer (Ed.), The law of
political economy: Transformation in the function of law (pp. 228-253). Cambridge University Press.
https://doi.org/10.1017/9781108675635.009

Beatson, A., Gottlieb, U., & Pleming, K. (2020). Green consumption practices for sustainability: An explo-
ration through social practice theory. Journal of Social Marketing, 10(2), 197-213. https://doi.org/10.
1108/JSOCM-07-2019-0102

@ Springer


http://creativecommons.org/licenses/by/4.0/
https://doi.org/10.1111/eulj.12122
https://doi.org/10.1111/eulj.12122
https://doi.org/10.1017/9781108675635.009
https://doi.org/10.1108/JSOCM-07-2019-0102
https://doi.org/10.1108/JSOCM-07-2019-0102

416 J.Ouyang

Becher, S., & Dadush, S. (2021). Relationship as product: Transacting in the age of loneliness. University of
llinois Law Review, 2021(5), 1547. https://doi.org/10.2139/ssrn.3590786

Bellah, R. N. (1986). Habits of the heart: Individualism and commitment in American life. Harper & Row.

Benohr, 1. (2013). EU consumer law and human rights. Oxford University Press.

Ben-Shahar, O., & Bar-Gill, O. (2013). Regulatory techniques in consumer protection: A critique of Euro-
pean consumer contract law. Common Market Law Review, 50(Special), 109—125. https://doi.org/10.
54648/cola2013039

Ben-Shahar, O., & Porat, A. (2021). Personalized law: Different rules for different people. Oxford Univer-
sity Press.

Boffey, D. (2020). EU spending tens of millions of euros a year to promote meat eating. The Guardian.
Retrieved 22 April, 2024, from https://www.theguardian.com/environment/2020/feb/14/eu-spending-
tens-of-millions-of-euros-a-year-to-promote-meat-eating

Bowles, S. (2016). The moral economy: Why good incentives are no substitute for good citizens. Yale
University Press.

Brown, W. (2006). American nightmare: Neoliberalism, neoconservatism, and de-democratization.
Political Theory, 34(6), 690-714. https://doi.org/10.1177/0090591706293016

Cafaggi, F. (2022). Judicial and administrative protection intertwined: The right to an effective, propor-
tionate and dissuasive remedy. In C. Mak & B. Kas (Eds.), Civil Courts and the European Polity:
The Constitutional Role of Private Law Adjudication in Europe (pp. 175-196). Hart Publishing.

Caplovitz, D. (1963). The poor pay more: Consumer practices of low-income families. Free Press of
Glencoe.

Casla, K. (2021). Social rights and situational vulnerability in the UK: Theory and practice. In J. Gal-
len & T. N. Mhuirthile (Eds.), Law, Responsibility and Vulnerability: State Accountability and
Responsiveness. Routledge.

CEIC Data. (2024). EU Private Consumption: % of GDP. Retrieved 22 April, 2024, from https://www.
ceicdata.com/en/indicator/european-union/private-consumption--of-nominal-gdp

Choi, N. (2015). Liberalism and the interpretive turn: Rival approaches or cross-purposes? The Review
of Politics, 77(2), 243-270. https://doi.org/10.1017/S0034670515000054

Collins, H. (2017). Building European contract law on charter rights. In H. Collins (Ed.), European con-
tract law and the charter of fundamental rights (2nd ed., pp. 1-32). Intersentia. https://doi.org/10.
1017/9781780684963.001

Colombi Ciacchi, A. (2014). European fundamental rights, private law, and judicial governance. In H.
Micklitz (Ed.), Constitutionalization of European private law: XXII/2 (pp. 102-136). Oxford Uni-
versity Press. https://doi.org/10.1093/acprof:0s0/9780198712107.003.0004

Colombi Ciacchi, A., & McCann, A. (2016). Fundamental rights and humaneness in European private
law: The case of health care. In N. Ferreira & D. Kostakopoulou (Eds.), The human face of the
European Union (1st edn., pp. 104-130). Cambridge University Press. https://doi.org/10.1017/
CB09781139924795.006

Comparato, G. (2018). The financialisation of the citizen: Social and financial inclusion through Euro-
pean private law. Hart Publishing.

Cornell, N. (2015). A third theory of paternalism. Michigan Law Review, 113(8), 1295-1336. https://
repository.Jaw.umich.edu/mlr/vol113/iss8/1.

Crosson, K. (2019, July 26). Host of EU airlines propped up by subsidies, study finds. Green News Ire-
land. Retrieved 22 April, 2024, from https://greennews.ie/eu-airlines-propped-up-subsidies/
Crowder, G. (2006). Value pluralism and communitarianism. Contemporary Political Theory, 5(4), 405—

427. https://doi.org/10.1057/palgrave.cpt.9300249

Cseres, K. J. (2006). The controversies of the consumer welfare standard. Competition Law Review, 3(2),
121-173.

Cseres, K. (2019). Consumer social responsibility in Dutch Law. Erasmus Law Review, 12(4), 94-110.
https://doi.org/10.5553/ELR.000194

Dani, M. (2011). Assembling the fractured European consumer. European Law Review, 36(3), 362-384.
https://ssrn.com/abstract=1738474

Daskalova, V. 1. (2015). Consumer welfare in EU competition law: What is it (not) about? Competition
Law Review, 11(1), 133-162.

Davies, J. (2011). The European consumer citizen in law and policy. Palgrave Macmillan

Davies, G. (2016). The consumer, the citizen and the human being. In D. Leczykiewicz & S. Weatherill
(Eds.), The images of the consumer in EU Law (pp. 325-338). Hart Publishing. https://doi.org/10.
5040/9781474202510

@ Springer


https://doi.org/10.2139/ssrn.3590786
https://doi.org/10.54648/cola2013039
https://doi.org/10.54648/cola2013039
https://www.theguardian.com/environment/2020/feb/14/eu-spending-tens-of-millions-of-euros-a-year-to-promote-meat-eatin
https://www.theguardian.com/environment/2020/feb/14/eu-spending-tens-of-millions-of-euros-a-year-to-promote-meat-eatin
https://doi.org/10.1177/0090591706293016
https://www.ceicdata.com/en/indicator/european-union/private-consumption--of-nominal-gdp
https://www.ceicdata.com/en/indicator/european-union/private-consumption--of-nominal-gdp
https://doi.org/10.1017/S0034670515000054
https://doi.org/10.1017/9781780684963.001
https://doi.org/10.1017/9781780684963.001
https://doi.org/10.1093/acprof:oso/9780198712107.003.0004
https://doi.org/10.1017/CBO9781139924795.006
https://doi.org/10.1017/CBO9781139924795.006
https://repository.law.umich.edu/mlr/vol113/iss8/1
https://repository.law.umich.edu/mlr/vol113/iss8/1
https://greennews.ie/eu-airlines-propped-up-subsidies/
https://doi.org/10.1057/palgrave.cpt.9300249
https://doi.org/10.5553/ELR.000194
https://ssrn.com/abstract=1738474
https://doi.org/10.5040/9781474202510
https://doi.org/10.5040/9781474202510

“Embedded Consumer”: Towards a Constitutional Reframing of... 417

De Almeida, L., & Esposito, F. (2023). Consumers and the green transition between saying and doing:
Promising consumer empowerment while restricting consumers’ choices is dangerous. Yearbook of
European Law, 42, 407-427. https://doi.org/10.1093/yead011

Dimri, A. (2022). Child labor and the human rights violations embedded in producing technology.
Columbia Undergraduate Law Review. Retrieved 22 April, 2024, from https://www.culawreview.
org/journal/child-labor-and-the-human-rights-violations-embedded-in-producing-technology

Domurath, I. (2013). The case for vulnerability as the normative standard in european consumer credit
and mortgage law—an inquiry into the paradigms of consumer law. Journal of European Con-
sumer and Market Law, 2(3), 124—-137.

Domurath, I. (2016). Mortgage debt and the social function of contract. European Law Journal, 22(6),
758-771. https://doi.org/10.1111/eulj.12213

Domurath, I., & Mak, C. (2020). Private law and housing justice in Europe. Modern Law Review, 83(6),
1188-1220. https://doi.org/10.1111/1468-2230.12557

Duivenvoorde, B. B. (2015). The consumer benchmarks in the unfair commercial practices directive.
Springer.

Durkheim, E. (1893). The division of labour in society. Macmillan.

Diiwell, M. (2013). The future of human dignity. Netherlands Quarterly of Human Rights, 31(4), 400-402.
https://doi.org/10.1177/016934411303100402

Esposito, F. (2018). Conceptual foundations for a European consumer law and behavioural sciences scholar-
ship. In H. W. Micklitz, A. L. Sibony, & F. Esposito (Eds.), Research methods in consumer law (pp.
38-76). Edward Elgar Publishing.

Etzioni, A. (2011). Behavioural economics: Next steps. Journal of Consumer Policy, 34(3), 277-287.
https://doi.org/10.1007/s10603-011-9160-y

European Commission. (2016). Consumer vulnerability across key markets in the European Union.
Retrieved 22 April, 2024, from https://commission.europa.eu/document/download/1356644b-16e3-
41a0-ble2-74acaaa85ec0_en?filename=consumers-approved-report_en.pdf

European Parliament. (2020). The impact of textile production and waste on the environment. Retrieved 22
April, 2024, from https://www.europarl.europa.eu/news/en/headlines/society/20201208ST093327/
the-impact-of-textile-production-and-waste-on-the-environment-infographic

European Parliament. (2023). Addictive design of online services and consumer protection in the EU single
market. Retrieved 22 April, 2024, from https://oeil.secure.europarl.europa.eu/oeil/popups/ficheproce
dure.do?reference=2023/2043(INI)&l=en

Eurostat. (2024). E-commerce statistics for individuals. Retrieved 22 April, 2024, from https://ec.europa.eu/
eurostat/statistics-explained/index.php?title=E-commerce_statistics_for_individuals

Faure, M. G., & Luth, H. A. (2011). Behavioural economics in unfair contract terms. Journal of Consumer
Policy, 34(3), 337-358. https://doi.org/10.1007/s10603-011-9162-9

Fineman, M. A. (2020). Reasoning from the body: Universal vulnerability and social justice. In C. Dietz,
M. Travis, & M. Thomson (Eds.), A Jurisprudence of the Body (pp. 17-34). Springer International
Publishing. https://doi.org/10.1007/978-3-030-42200-4_2

Fineman, M. A. (2008). The vulnerable subject: Anchoring equality in the human condition. Yale Journal of
Law and Feminism, 20(1), 1-23. https://doi.org/10.4324/9780203848531-26

Fineman, M. A. (2012). ‘Elderly’ as vulnerable: Rethinking the nature of individual and societal responsi-
bility. The Elder Law Journal, 20(2), 71-112. https://doi.org/10.2139/ssrn.2088159

Fineman, M. A. (2019). Vulnerability and social justice. Valparaiso University Law Review, 53(2), 341.
https://doi.org/10.2139/ssrn.3352825

Food Empowerment Project. (2019). Bitter brew: The stirring reality of coffee. Retrieved 22 April, 2024,
from https://foodispower.org/our-food-choices/coffee/

Fraser, N. (2022). Cannibal capitalism: How our system is devouring democracy, care, and the planet and
what we can do about it. Verso Books.

Fredman, S. (2008). Human rights transformed: Positive rights and positive duties. Oxford University Press.

Frerichs, S. (2011). False promises? A sociological critique of the behavioural turn in law and economics.
Journal of Consumer Policy, 34(3), 289-314. https://doi.org/10.1007/s10603-011-9164-7

Glendon, M. A. (2008). Rights talk: The impoverishment of political discourse. Simon and Schuster.

Grochowski, M. (2023). Consumer law for a post-consumer society. Journal of European Consumer and
Market Law, 12(1), 1-3.

Grochowski, M. (2021). European consumer law after the new deal: A tryptich. Yearbook of European Law,
39, 387—422. https://doi.org/10.1093/yel/yeaa016

Grochowski, M., Jabtonowska, A., Lagioia, F., & Sartor, G. (2022). Algorithmic price discrimination and
consumer protection: A digital arms race? Technology and Regulation, 2022, 36—47. https://doi.org/
10.26116/techreg.2022.004

@ Springer


https://doi.org/10.1093/yead011
https://www.culawreview.org/journal/child-labor-and-the-human-rights-violations-embedded-in-producing-technology
https://www.culawreview.org/journal/child-labor-and-the-human-rights-violations-embedded-in-producing-technology
https://doi.org/10.1111/eulj.12213
https://doi.org/10.1111/1468-2230.12557
https://doi.org/10.1177/016934411303100402
https://doi.org/10.1007/s10603-011-9160-y
https://commission.europa.eu/document/download/1356644b-16e3-41a0-b1e2-74acaaa85ec0_en?filename=consumers-approved-report_en.pdf
https://commission.europa.eu/document/download/1356644b-16e3-41a0-b1e2-74acaaa85ec0_en?filename=consumers-approved-report_en.pdf
https://www.europarl.europa.eu/news/en/headlines/society/20201208STO93327/the-impact-of-textile-production-and-waste-on-the-environment-infographic
https://www.europarl.europa.eu/news/en/headlines/society/20201208STO93327/the-impact-of-textile-production-and-waste-on-the-environment-infographic
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2023/2043(INI)&l=en
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2023/2043(INI)&l=en
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=E-commerce_statistics_for_individuals
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=E-commerce_statistics_for_individuals
https://doi.org/10.1007/s10603-011-9162-9
https://doi.org/10.1007/978-3-030-42200-4_2
https://doi.org/10.4324/9780203848531-26
https://doi.org/10.2139/ssrn.2088159
https://doi.org/10.2139/ssrn.3352825
https://foodispower.org/our-food-choices/coffee/
https://doi.org/10.1007/s10603-011-9164-7
https://doi.org/10.1093/yel/yeaa016
https://doi.org/10.26116/techreg.2022.004
https://doi.org/10.26116/techreg.2022.004

418 J.Ouyang

Hartkamp, A. (2010). The effect of the EC treaty in private law: On direct and indirect horizontal effects of
primary community law. European Review of Private Law, 18(3), 527-548. https://doi.org/10.54648/
erpl2010040

Havu, K. A. (2019). Damages liability for non-material harm in EU case law. European Law Review, 44(4),
492-514.

Heide-Jgrgensen, C., Bergqvist, C., Neergaard, U. B., & Poulsen, S. T. (2013). Aims and values in competi-
tion law. DI@F Publishing.

Helberger, N., Lynskey, O., Micklitz, H.-W., Rott, P., Sax, M., & Strycharz, J. (2021). EU consumer pro-
tection 2.0: Structural asymmetries in digital consumer markets. BEUC (The European Consumer
Organisation).  https://www.beuc.eu/sites/default/files/publications/beuc-x-2021-018_eu_consumer_
protection_2.0.pdf

Helberger, N., Sax, M., Strycharz, J., & Micklitz, H.-W. (2022). Choice architectures in the digital economy:
Towards a new understanding of digital vulnerability. Journal of Consumer Policy, 45(2), 175-200.
https://doi.org/10.1007/s10603-021-09500-5

Herrine, L. (2022). What is consumer protection for? Loyola Consumer Law Review, 34(2), 222. https://
lawecommons.luc.edu/lclr/vol34/iss2/2.

Hesselink, M. W. (2007). European contract law: A matter of consumer protection, citizenship, or justice?
European Review of Private Law, 15(3). https://doi.org/10.54648/erpl2007021

Hesselink, M. W. (2017). The justice dimensions of the relationship between fundamental rights and private
law. In H. Collins (Ed.), European contract law and the charter of fundamental rights (2nd ed., pp.
167-196). Intersentia. https://doi.org/10.1017/9781780684963.008

Hesselink, M. W. (2023). Alienation commodification: A critique of the role of EU consumer law. European
Law Open, 2(2), 405-423. https://doi.org/10.1017/el0.2023.33

Hondius, E. (2004). The protection of the weak party in a harmonised European contract law: A synthesis.
Journal of Consumer Policy, 27(3), 245-251. https://doi.org/10.1023/B:COP0.0000040520.48379.60

Horta, A. (2018). Energy consumption as part of social practices: The alternative approach of practice the-
ory. In D. J. Davidson & M. Gross (Eds.), Oxford handbook of energy and society. Oxford University
Press. https://doi.org/10.1093/0xfordhb/9780190633851.013.0003

Howells, G. (2005). The potential and limits of consumer empowerment by information. Journal of Law
and Society, 32(3), 349-370. https://doi.org/10.1111/j.1467-6478.2005.00328.x

Iamiceli, P., Cafaggi, F., & Artigot-Golobardes, M. (Eds.). (2022). Effective consumer protection and funda-
mental rights. Scuola Superiore della Magistratura.

Ivanova, D., Barrett, J., Wiedenhofer, D., Macura, B., Callaghan, M., & Creutzig, F. (2020). Quantifying
the potential for climate change mitigation of consumption options. Environmental Research Letters,
15(9), 093001. https://doi.org/10.1088/1748-9326/ab8589

Jiglau, G., Hesselman, M., Dobbins, A., Grossmann, K., Guyet, R., Tirado Herrero, S., & Varo, A. (2024).
Energy and the social contract: From “energy consumers” to “people with a right to energy.” Sustain-
able Development, 32(1), 1321-1336. https://doi.org/10.1002/sd.2727

Karsten, J. (2007). Passengers, consumers, and travellers: The rise of passenger rights in EC transport law
and its repercussions for community consumer law and policy. Journal of Consumer Policy, 30(2),
117-136. https://doi.org/10.1007/s10603-007-9032-7

Kaupa, C. (2021). Smoke gets in your eyes: Misleading fossil fuel advertisement in the climate crisis. Jour-
nal of European Consumer and Market Law, 10(1), 21-30. https://doi.org/10.2139/ssrn.3786647

Kennedy, J. F. (1962). Special message to the congress on protecting the consumer interest. Retrieved 22
April, 2024, from https://www.presidency.ucsb.edu/documents/special-message-the-congress-prote
cting-the-consumer-interest

Kennedy, D. (2002). The critique of rights in critical legal studies. In W. Brown & J. Halley (Eds.), Left
legalism/left critique (pp. 178-227). Duke University Press. https://doi.org/10.1515/9780822383
871-007

Kingston, S. (2015). The uneasy relationship between EU environmental and economic policies: The role of
the Court of Justice. In A. Wiesbrock & B. Sjéfjell (Eds.), Sustainable public procurement under EU
law: New perspectives on the state as stakeholder (pp. 23-49). Cambridge University Press. https:/
doi.org/10.1017/CB0O9781316423288.004

Koskenniemi, M. (1999). The effect of rights on political culture. In P. Alston (Ed.), The EU and human
rights (pp. 99-116). Oxford University Press. https://doi.org/10.1093/0s0/9780198298069.003.0003

Kramer, L. (2012). Giving a voice to the environment by challenging the practice of integrating environ-
mental requirements into other EU policies. In S. Kingston (Ed.), European perspectives on environ-
mental law and governance. Routledge.

Kymlicka, W. (1989). Liberalism, community, and culture. Clarendon Press.

@ Springer


https://doi.org/10.54648/erpl2010040
https://doi.org/10.54648/erpl2010040
https://www.beuc.eu/sites/default/files/publications/beuc-x-2021-018_eu_consumer_protection_2.0.pdf
https://www.beuc.eu/sites/default/files/publications/beuc-x-2021-018_eu_consumer_protection_2.0.pdf
https://doi.org/10.1007/s10603-021-09500-5
https://lawecommons.luc.edu/lclr/vol34/iss2/2
https://lawecommons.luc.edu/lclr/vol34/iss2/2
https://doi.org/10.54648/erpl2007021
https://doi.org/10.1017/9781780684963.008
https://doi.org/10.1017/elo.2023.33
https://doi.org/10.1023/B:COPO.0000040520.48379.60
https://doi.org/10.1093/oxfordhb/9780190633851.013.0003
https://doi.org/10.1111/j.1467-6478.2005.00328.x
https://doi.org/10.1088/1748-9326/ab8589
https://doi.org/10.1002/sd.2727
https://doi.org/10.1007/s10603-007-9032-7
https://doi.org/10.2139/ssrn.3786647
https://www.presidency.ucsb.edu/documents/special-message-the-congress-protecting-the-consumer-interest
https://www.presidency.ucsb.edu/documents/special-message-the-congress-protecting-the-consumer-interest
https://doi.org/10.1515/9780822383871-007
https://doi.org/10.1515/9780822383871-007
https://doi.org/10.1017/CBO9781316423288.004
https://doi.org/10.1017/CBO9781316423288.004
https://doi.org/10.1093/oso/9780198298069.003.0003

“Embedded Consumer”: Towards a Constitutional Reframing of... 419

Langlois, A. (2016). Normative and theoretical foundations of human rights. In M. Goodhart (Ed.), Human
rights: politics and practice (pp. 11-26). Oxford University Press. https://doi.org/10.1093/hepl/97801
98708766.003.0002

Leczykiewicz, D., & Weatherill, S. (Eds.). (2016). The images of the consumer in EU Law: Legislation, free
movement and competition law (21st ed.). Hart Publishing. https://doi.org/10.5040/9781474202510

Leopold, A. (2020). A sand county almanac: And sketches here and there. Oxford University Press.

Luzak, J., Wulf, A. J., Seizov, O., Loos, M. B. M., & Junuzovi¢, M. (2023). ABC of online consumer dis-
closure duties: Improving transparency and legal certainty in Europe. Journal of Consumer Policy,
46(3), 307-333. https://doi.org/10.1007/s10603-023-09543-w

Maitre-Ekern, E. (2014). Towards an integrated product regulatory framework based on life-cycle thinking.
Routledge.

Mak, C. (2013b). Unchart(er)ed territory: EU fundamental rights and national private law. Centre for the
study of European contract law working paper series No. 2013-05, Amsterdam Law School Research
Paper No. 2013-25. https://ssrn.com/abstract=2254799

Mak, V. (2022). A primavera for European consumer law: Re-birth of the consumer image in the light of
digitalisation and sustainability. Journal of European Consumer and Market Law, 11(3), 77-80.

Mak, C. (2013). The one and the many: Translating insights from constitutional pluralism to European con-
tract law theory. European Review of Private Law, 21, 1189-1210. https://doi.org/10.54648/erpl2
013073

Mak, C. (2014). Rights and remedies: Article 47 EUCFR and effective judicial protection in European pri-
vate law matters. In H. Micklitz (Ed.), Constitutionalization of European private law: XXII/2 (pp.
236-258). Oxford University Press. https://doi.org/10.1093/acprof:0s0/9780198712107.003.0008

Mak, V. (2016). The consumer in European regulatory private law. A functional perspective on responsibility,
protection and empowerment. In D. Leczykiewicz & S. Weatherill (Eds.), The images of the consumer
in EU law: Legislation (pp. 381-400). Hart Publishing. https://doi.org/10.5040/9781474202510

Mak, V. (2018). Social considerations in EU consumer law: The legislator, the court and a rhapsody in
blue. In D. Ferri & F. Cortese (Eds.), The EU social market economy and the law (pp. 213-230).
Routledge.

Mak, V., & Terryn, E. (2020). Circular economy and consumer protection: The consumer as a citizen and
the limits of empowerment through consumer law. Journal of Consumer Policy, 2020(43), 227-248.
https://doi.org/10.1007/s10603-019-09435-y

McKinsey Global Institute (2022). The net-zero transition: What it would cost, whtat is could bring.
Retrieved from https://www.mckinsey.com/capabilities/sustainability/our-insights/the-net-zero-trans
ition-what-it-would-cost-what-it-could-bring. Accessed 22 April 2024.

McGregor, S. (1999). Towards a rationale for integrating consumer and citizenship education. Journal of
Consumer Studies & Home Economics, 23(4), 207-211. https://doi.org/10.1046/j.1365-2737.1999.
00132.x

Meli, M. (2006). Social justice, constitutional principles and protection of the weaker contractual party.
European Review of Contract Law, 2(2), 159-166. https://doi.org/10.1515/ERCL.2006.012

Michaels, R. (2011). Of islands and the ocean: The two rationalities of European private law. In R.
Brownsword, H.-W. Micklitz, L. Niglia, & S. Weatherill (Eds.), The Foundations of European Private
Law (pp. 139-158). Bloomsbury Publishing.

Micklitz, H.-W. (2012). The expulsion of the concept of protection from the consumer law and the return of
social elements in the civil law: A bittersweet polemic. Journal of Consumer Policy, 35(3), 283-296.
https://doi.org/10.1007/s10603-012-9199-4

Micklitz, H.-W. (2019). Squaring the circle? Reconciling consumer law and the circular economy. Journal
of European Consumer and Market Law, 8(6), 229-237.

Micklitz, H.-W. (2020). The transformative politics of European private law. In P. F. Kjaer (Ed.), The law of
political economy: Transformation in the function of law (pp. 205-227). Cambridge University Press.
https://doi.org/10.1017/9781108675635.008

Micklitz, H. W., Stuyck, J., & Terryn, E. (2010). Cases. Hart Publishing.

Moyn, S. (2010). The last utopia: Human rights in history. Harvard University Press.

Nowag, J. (2016). Environmental integration in competition and free-movement laws. Oxford University
Press. https://doi.org/10.1093/acprof:0s0/9780198753803.001.0001

O'Reilly, K. E. (2023). Empowering consumers through law?: Rethinking the concept of EU consumer empower-
ment. [PhD Thesis, Maastricht University]. Maastricht University. https://doi.org/10.26481/dis.20230324ko

Olsen, N. (2019). The sovereign consumer: A new intellectual history of neoliberalism. Springer Interna-
tional Publishing. https://doi.org/10.1007/978-3-319-89584-0

Palka, P. (2021). The world of fifty (interoperable) Facebooks. Seton Hall Law Review, 51(4), 1193. https://
scholarship.shu.edu/shlr/vol51/iss4/5.

@ Springer


https://doi.org/10.1093/hepl/9780198708766.003.0002
https://doi.org/10.1093/hepl/9780198708766.003.0002
https://doi.org/10.5040/9781474202510
https://doi.org/10.1007/s10603-023-09543-w
https://ssrn.com/abstract=2254799
https://doi.org/10.54648/erpl2013073
https://doi.org/10.54648/erpl2013073
https://doi.org/10.1093/acprof:oso/9780198712107.003.0008
https://doi.org/10.5040/9781474202510
https://doi.org/10.1007/s10603-019-09435-y
https://www.mckinsey.com/capabilities/sustainability/our-insights/the-net-zero-transition-what-it-would-cost-what-it-could-bring
https://www.mckinsey.com/capabilities/sustainability/our-insights/the-net-zero-transition-what-it-would-cost-what-it-could-bring
https://doi.org/10.1046/j.1365-2737.1999.00132.x
https://doi.org/10.1046/j.1365-2737.1999.00132.x
https://doi.org/10.1515/ERCL.2006.012
https://doi.org/10.1007/s10603-012-9199-4
https://doi.org/10.1017/9781108675635.008
https://doi.org/10.1093/acprof:oso/9780198753803.001.0001
https://doi.org/10.26481/dis.20230324ko
https://doi.org/10.1007/978-3-319-89584-0
https://scholarship.shu.edu/shlr/vol51/iss4/5
https://scholarship.shu.edu/shlr/vol51/iss4/5

420 J.Ouyang

Pistor, K. (2019). The code of capital: How the law creates wealth and inequality. Princeton University
Press.

Polanyi, K. (1957). The great transformation. Beacon Press.

Porter, E. (2020). The consumer citizen. Oxford University Press.

Posner, R. A. (1998). Rational choice, behavioral economics, and the law. Stanford Law Review, 50(5),
1551. https://doi.org/10.2307/1229305

Reich, N. (2013). The principle of balancing. General Principles of EU Civil Law (pp. 131-154). Intersen-
tia. https://doi.org/10.1017/9781780685304.007

Reich, N., & Cherednychenko, O. O. (2015). The constitutionalization of European private law: Gateways,
constraints, and challenges. European Review of Private Law, 23(5), 797-827. https://doi.org/10.
54648/ERPL2015049

Reisch, L. A. (2004). Principles and visions of a new consumer policy: Discussion paper by the scientific
advisory board for consumer, food, and nutrition policy to the German Federal Ministry of Con-
sumer Protection, Food, and Agriculture. Journal of Consumer Policy, 27(1), 1-42. https://doi.org/10.
1023/B:COP0.0000014103.38175.df

Rose, N. (1998). Inventing our selves: Psychology, power, and personhood. Cambridge University Press.

Rutgers, J. (2017). The right to housing (Article 7 of the Charter) and unfair terms in general conditions.
In H. Collins (Ed.), European contract law and the Charter of Fundamental Rights (2nd ed., pp.
125-138). Intersentia. https://doi.org/10.1017/9781780684963.006

gajn, N. (2021). Vulnerable consumers. European parliamentary research service. Retrieved 22
April, 2024, from https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/690619/EPRS_
BRI(2021)690619_EN.pdf

Sandel, M. J. (2020). The tyranny of merit: What’s become of the common good? Penguin UK.

Sandel, M. J. (1984). The procedural republic and the unencumbered self. Political Theory, 12(1),
81-96. https://doi.org/10.1177/0090591784012001005

Sandel, M. J. (1998). Democracy’s discontent: America in search of a public philosophy. Harvard Uni-
versity Press.

Sanne, C. (2002). Willing consumers—or locked-in? Policies for a sustainable consumption. Ecological
Economics, 42(1), 273-287. https://doi.org/10.1016/S0921-8009(02)00086- 1

Schlaile, M. P., Klein, K., & Bock, W. (2018). From bounded morality to consumer social responsibil-
ity: A transdisciplinary approach to socially responsible consumption and its obstacles. Journal of
Business Ethics, 149(3), 561-588. https://doi.org/10.1007/s10551-016-3096-8

Schmid, C. U. (2005). The instrumentalist conception of the acquis communautaire in consumer law and
its implications on a European contract law code. European Review of Contract Law, 1(2). https://
doi.org/10.1515/ercl.2005.1.2.211

Scholz, S. J. (2014). Solidarity as a human right. Archiv Des Volkerrechts, 52(1), 49-67.

Scott, C. (2019). Consumer law, enforcement and the new deal for consumers. European Review of Pri-
vate Law, 27(6). https://doi.org/10.54648/erpl2019071

Sjafjell, B., & Wiesbrock, A. (Eds.). (2017). The greening of European business under EU Law: Taking
Article 11 TFEU seriously. Routledge.

Spaventa, E. (2011). The horizontal application of fundamental rights as general principles of union
law. In A. Arnull, C. Barnard, M. Dougan, & E. Spaventa (Eds.), A constitutional order of states:
Essays in honour of Alan Dashwood (pp. 199-218). Hart Publishing.

Spindler, G. (2009). Interaction between product liability and regulation at the European level. In Fab-
rizio Cafaggi & H. Muir Watt (Eds.), The Regulatory Function of European Private Law. UK:
Edward Elgar Publishing. https://doi.org/10.4337/9781848447264.00018

Squires, G. D. (2004). Why the poor pay more: How to stop predatory lending. Greenwood Publishing Group.

Stanescu, C.-G. (2019). The responsible consumer in the digital age: On the conceptual shift from ‘aver-
age’ to ‘responsible’ consumer and the inadequacy of the ‘information paradigm’ in consumer
financial protection. Tilburg Law Review, 24(1), 49-67. https://doi.org/10.5334/tilr.143

Strycharz, J., & Duivenvoorde, B. (2021). The exploitation of vulnerability through personalised market-
ing communication: Are consumers protected? Internet Policy Review, 10(4). https://doi.org/10.
14763/2021.4.1585

Study Group on Social Justice in European Private Law. (2004). Social justice in European contract law: A
manifesto. European Law Journal, 10(6), 653—-674. https://doi.org/10.1111/j.1468-0386.2004.00237.x

Taylor, C. (1989). Sources of the self: The making of the modern identity. Harvard University Press.

Terryn, E. (2021). The new consumer agenda: A further step toward sustainable consumption? Journal
of European Consumer and Market Law, 10(1), 1-3.

Terryn, E. (2023). Can consumer law become sustainable ? In H. Micklitz & C. Twigg-Flesner (Eds.),
The transformation of consumer law and policy in Europe (pp. 159-186). Bloomsbury Publishing.

@ Springer


https://doi.org/10.2307/1229305
https://doi.org/10.1017/9781780685304.007
https://doi.org/10.54648/ERPL2015049
https://doi.org/10.54648/ERPL2015049
https://doi.org/10.1023/B:COPO.0000014103.38175.df
https://doi.org/10.1023/B:COPO.0000014103.38175.df
https://doi.org/10.1017/9781780684963.006
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/690619/EPRS_BRI(2021)690619_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/690619/EPRS_BRI(2021)690619_EN.pdf
https://doi.org/10.1177/0090591784012001005
https://doi.org/10.1016/S0921-8009(02)00086-1
https://doi.org/10.1007/s10551-016-3096-8
https://doi.org/10.1515/ercl.2005.1.2.211
https://doi.org/10.1515/ercl.2005.1.2.211
https://doi.org/10.54648/erpl2019071
https://doi.org/10.4337/9781848447264.00018
https://doi.org/10.5334/tilr.143
https://doi.org/10.14763/2021.4.1585
https://doi.org/10.14763/2021.4.1585
https://doi.org/10.1111/j.1468-0386.2004.00237.x

“Embedded Consumer”: Towards a Constitutional Reframing of... 421

Thaler, R. H., & Sunstein, C. R. (2021). Nudge: The final edition. Yale University Press.

Tigelaar, L. (2019). How to sanction a breach of information duties of the consumer rights directive?
European Review of Private Law, 27(1), 27-57. https://doi.org/10.54648/erpl2019003

Trentmann, F. (2016). Empire of things: How we became a world of consumers, from the fifteenth cen-
tury to the twenty-first. Penguin.

Twigg-Flesner, C. (2016). The importance of law and harmonisation for the EU’s confident consumer. In D.
Leczykiewicz & S. Weatherill (Eds.), The images of the consumer in EU law: Legislation, free move-
ment and competition law (pp. 183-202). Hart Publishing. https://doi.org/10.5040/9781474202510

UN News. (2023). Annual cost for reaching the the SDGs? More that $5 trillio. Retrieved from https://new.in.
org/en/story/2023/09/1140997. Accessed 22 Apr 2024.

Unberath, H., & Johnston, A. (2007). The double-headed approach of the ECJ concerning consumer protec-
tion. Common Market Law Review, 44, 1237-1284. https://doi.org/10.54648/cola2007113

Vasak, K. (1977). A thirty-year struggle: The sustained efforts to give force of law to the universal dec-
laration of human rights. The UNESCO Courier, 30(11), 28-29. https://unesdoc.unesco.org/ark:/
48223/pf0000048063

Waddington, L. (2013). Vulnerable and confused: The protection of ‘vulnerable’ consumers under EU
law. European Law Review, 38(6), 757-783.

Wasmeier, M. (2001). The integration of environmental protection as a general rule for interpreting community
law. Common Market Law Review, 38(1), 159—177. https://doi.org/10.54648/322583

Weatherill, S. (2014). Use and abuse of the EU’s charter of fundamental rights: On the improper veneration of
‘freedom of contract’.: Judgment of the Court of 18 July 2013: Case C-426/11, Mark Alemo-Herron and
Others v Parkwood Leisure Ltd. European Review of Contract Law, 10(1), 167-182. https://doi.org/10.
1515/ercl-2014-0006

Wielsch, D. (2017). Responsible contracting: The requirements of EU fundamental rights on private law
regimes. In H. Collins (Ed.), European contract law and the charter of fundamental rights (2nd ed., pp.
257-284). Intersentia. https://doi.org/10.1017/9781780684963.011

Wilhelmsson, T. (1998). Consumer law and the environment: From consumer to citizen. Journal of Consumer
Policy, 21(1), 45-70. https://doi.org/10.1023/A:1006872120940

Wilhelmsson, T. (2004). The abuse of the “confident consumer” as a justification for EC consumer law. Journal
of Consumer Policy, 27(3), 317-337. https://doi.org/10.1023/B:COPO.0000040517.34781.7d

Wilhelmsson, T., & Twigg-Flesner, C. (2006). Pre-contractual information duties in the acquis communau-
taire., 2(4), 441-470. https://doi.org/10.1515/ERCL.2006.033

Cases

BGH judgments of 27 January 2022, Il ZR 3/21 and Il ZR 4/21

Case C-100/21 QB v Mercedes-Benz Group AG [2023] ECLI:EU:C:2023:229
Case C-110/05 Commission v Italy [2009] ECLL:EU:C:2009:66

Case C-110/14 Costea [2015] ECLLI.EU:C:2015:538

Case C-131/12 Google Spain [2014] ECLI:EU:C:2014:317

Case C-139/22 mBank [2023] ECLL:EU:C:2023:692

Case C-142/05 Aklagaren v Mickelsson and Roos [2009] ECLL:EU:C:2009:336
Case C-144/04 Mangold [2005] ECLI:EU:C:2005:709

Case C-147/16 Karel de Grote [2018] ECLI:EU:C:2018:320

Case C-166/11 Gonzdlez Alonso [2012] ECLI:EU:C:2012:119

Case C-170/78 Commission v United Kingdom [1980] ECLI:EU:C:1980:53
Case C-178/84 Commission v Germany [1987] ECLI:EU:C:1987:126

Case C-195/14 Teekanne [2016] ECLLI:EU:C:2015:361

Case C-210/96 Gut Springenheide [1998] ECLI:EU:C:1998:369

Case C-215/08 E. Friz [2010] ECLI:EU:C:2010:186

Case C-275/06 Promusicae [2008] ECLI:EU:C:2008:54

Case C-283/11 Sky Osterreich [2013] ECLI:EU:C:2013:28

Case C-34/13 Kusionovd [2014] ECLLEU:C:2014:2189

Case C-362/88 GB-INNO-BM v Confédération du commerce luxembourgeois [1990] ECLI:EU:C:1990:102
Case C-377/14 Radlinger and Radlingerovd [2016] ECLIEU:C:2016:283
Case C-395/21 D.V. v M.A. [2023] ECLLLEU:C:2023:14

Case C-405/98 Gourmet International Products [2001] ECLL:EU:C:2001:135
Case C-412/06 Hamilton [2008] ECLLI:EU:C:2008:215

@ Springer


https://doi.org/10.54648/erpl2019003
https://doi.org/10.5040/9781474202510
https://new.in.org/en/story/2023/09/1140997
https://new.in.org/en/story/2023/09/1140997
https://doi.org/10.54648/cola2007113
https://unesdoc.unesco.org/ark:/48223/pf0000048063
https://unesdoc.unesco.org/ark:/48223/pf0000048063
https://doi.org/10.54648/322583
https://doi.org/10.1515/ercl-2014-0006
https://doi.org/10.1515/ercl-2014-0006
https://doi.org/10.1017/9781780684963.011
https://doi.org/10.1023/A:1006872120940
https://doi.org/10.1023/B:COPO.0000040517.34781.7d
https://doi.org/10.1515/ERCL.2006.033

422 J.Ouyang

Case C-415/11 Aziz [2013] ECLLEU:C:2013:164

Case C-5/88 Wachauf [1989] ECLI:EU:C:1989:321

Case C-539/14 Sdanchez Morcillo and Abril Garcia [2014] ECLILEEU:C:2014:2099

Case C-611/14 Canal Digital Denmark [2017] ECLI:EU:C:2016:800

Case C-70/10 Scarlet Extended [2011] ECLI:EU:C:2011:771

Joined Cases C-569/16 and C-570/16 Bauer and Brofionn [2018] ECLI:EU:C:2018:871

Joined Cases C-804/18 and C-341/19 WABE [2021] ECLL:EU:C:2021:594

Opinion of Advocate General Emiliou on Case C-646/22 Compass Banca SpA [2024] ECLI:EU:C:2024:367
Richard v. Time Inc.,2012 SCC 8, [2012] 1 S.C.R. 265

Legislation

Charter of Fundamental Rights of the European Union (2012) OJ C 326/02

Consolidated version of the Treaty on the Functioning of the European Union (2012) OJ C 326/01

Consolidated version of the Treaty on European Union (2012) OJ C 326/01

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts [1993] OJ L 95/29

Council resolution of 14 April 1975 on a preliminary programme of the European Economic Community for a
consumer protection and information policy (1975) No C 92/1

Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects con-
cerning contracts for the supply of digital content and digital services (2019) OJ L 136/1

Directive (EU) 2019/771 of the European Parliament and of the Council of 20 May 2019 on certain aspects con-
cerning contracts for the sale of goods, amending Regulation (EU) 2017/2394 and Directive 2009/22/EC,
and repealing Directive 1999/44/EC (2019) OJ L 136/28

Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair busi-
ness-to-consumer commercial practices in the internal market and amending Council Directive 84/450/
EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and
Regulation (EC) No 2006/2004 of the European Parliament and of the Council (‘Unfair Commercial Prac-
tices Directive’) (2005) OJ L 149/22

Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer rights,
amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the
Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament
and of the Council (2011) OJ L 304/64

European Commission, Communication — New Consumer Agenda — Strengthening consumer resilience for sus-
tainable recovery, COM(2020) 696 final

European Commission, Communication — Consumer Policy Action Plan 1999-2001, COM(1998) 696 final

European Commission, Communication — Consumer Policy Strategy 20022006, COM(2002) 208 final

European Commission, Communication — EU Consumer Policy Strategy 2007-2013 — Empowering consum-
ers, enhancing their welfare, effectively protecting them, COM(2007) 99 final

European Commission, Communication — Mainstreaming sustainable development into EU policies: 2009
Review of the European Union Strategy for Sustainable Development, COM(2009) 400 final

European Commission, Communication — A European Consumer Agenda — boosting confidence and growth,
COM(2012) 225 final

European Commission, Communication — A New Deal for Consumers, COM(2018) 183 final

European Parliament resolution of 7 April 2022 on the right to repair (2022) OJ C 434/13

Proposal for a Directive of the European Parliament and of the Council amending Council Directive 93/13/EEC
of 5 April 1993, Directive 98/6/EC of the European Parliament and of the Council, Directive 2005/29/EC
of the European Parliament and of the Council and Directive 2011/83/EU of the European Parliament and
of the Council as regards better enforcement and modernisation of EU consumer protection rules (2018)
COM/2018/0185 final

Proposal for a Directive of the European Parliament and of the Council amending Directives 2005/29/EC and
2011/83/EU as regards empowering consumers for the green transition through better protection against
unfair practices and better information (2022) COM/2022/143 final

Proposal for a Directive of the European Parliament and of the Council on common rules promoting the repair
of goods and amending Regulation (EU) 2017/2394, Directives (EU) 2019/771 and (EU) 2020/1828
(2023) COM/2023/155 final

Proposal for a Directive of the European Parliament and of the Council on substantiation and communication of
explicit environmental claims (Green Claims Directive) (2023) COM/2023/166 final

@ Springer



“Embedded Consumer”: Towards a Constitutional Reframing of... 423

Proposal for a Regulation of the European Parliament and of the Council establishing a framework for set-

ting ecodesign requirements for sustainable products and repealing Directive 2009/125/EC (2022)
COM/2022/142 final

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of

natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation) (2016) OJ L 119/1

Publisher’s Note Springer Nature remains neutral with regard to jurisdictional claims in published maps and
institutional affiliations.

@ Springer



	“Embedded Consumer”: Towards a Constitutional Reframing of the Legal Image of Consumers in EU law
	Abstract
	Introduction
	The Making of the European Consumer
	The “Embedded Consumer”: Reframing the Consumer Image Against the Constitutional Person
	The Constitutional Person as a Responsible Member of Community
	The Constitutional Person as a Vulnerable Product of Institutions
	The Consumer as a Constitutional Person

	Extended Policy Implications
	From the Sovereign Consumer to the Responsible Consumer
	From the Average Consumer to the Vulnerable Consumer

	A Transformation Underway? Taking Stock of European Consumer Policy
	New Consumer Policy
	Example: Right to Repair

	Conclusion
	Acknowledgements 
	References


