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Abstract A CSR guideline is an instrument aimed at guid-
ing companies towards the application of CSR to limit the
impact that the company has on society. The main problem
concerned with CSR guidelines is that their legal status is
blurred and as a consequence, their level of enforceability is
not clearly understandable. Therefore, this paper focuses on
defining the legal status of CSR guidelines through a con-
tent analysis of a sample of 34 CSR guidelines.

Through the criteria-based development of a codebook, it
has been possible to define the legal status of the guidelines
and define the difference as hybrid forms leading to: soft
soft, hard soft, soft hard and hard hard legal status. Every
guideline was coded as belonging to one of the four hy-
brid legal status’. In fact, it is required to consider all the
voluntary and all the mandatory guidelines as equivalent,
as there is the necessity to further specify their legal sta-
tus and their characteristics. The results obtained allowed
not only to answer the research questions but also to arrive
at further insights: even today, CSR should be considered
a voluntary initiative, the government is playing an indi-
rect role through voluntary CSR guidelines and increasing
mandataory CSR regulations like in the EU (CSR report-
ing) or India (company act). Lastly, CSR guidelines need
to be seen as interconnected in the co-evolution of CSR
application.
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1 Introduction

Corporate Social Responsibility is a field that has gained
high recognition in recent years, due to the increasing ne-
cessity of corporations to be responsible towards the society
and the environment. One of the major debates character-
izing CSR is its voluntary or mandatory nature. The de-
bate rotates around two aspects of CSR: the first one is
the mandatory, state regulated and legally enforced aspect,
while the second one is the voluntary and non-enforceable
aspect (Horrigan 2007).

The voluntary aspect of CSR is predominant in the litera-
ture, it implies that corporations may or may not apply CSR
principles in their corporate activities and external forces,
such as the government, cannot oblige them to comply with
CSR standards. Due to the lack of enforceability of CSR
standards, corporations have a high degree of flexibility and
freedom in terms of ways and means through which they
want to run their businesses and reach their target. More-
over, they take actions only according to what they consider
to be the best for the corporation and its needs.

On the other hand, mandatory CSR aims at making CSR
enforceable through guidelines that have not anymore the
characteristics of soft law but that are mandatory and every
organization is required to apply them. In order to make
these guidelines mandatory and legally binding in their ap-
proach, there is a need to establish precise rules that corpo-
rations have to respect and also strong sanctions in case of
noncompliance in order to encourage their application. In
this way, the regulatee should follow a given prescription to
avoid sanctions (Horrigan 2007). There are different opin-
ions regarding the necessity of making CSR mandatory;
some legal regulation reformers believe that law does not
encourage companies to go beyond profits and they stress
the importance of preserving CSR as a voluntary initiative
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that promotes self-regulation as a substitute for governmen-
tal regulation. On the opposite side, there are those who
argue that self-regulation is not anymore enough and they
express the necessity of rules and direct regulations in order
to make companies accountable (Adeyeye 2011). More-
over, others believe that it is important for the government
to have a stake in the CSR argument to provide an answer to
the public demand regarding the society, the environment,
the labour and the market practices.

It is difficult to define which role the law should play
in making companies more responsible towards the society
and increase the community wellbeing, what is clear is that
the government has the potential to advance CSR (Horrigan
2007).

Despite these opposing views of voluntary and manda-
tory CSR, it is relevant to underline the fact that CSR and
the law are not completely separated, they are intertwined
and the government is already playing a relevant role in
it. This relationship can be demonstrated by the fact that
there are many CSR standards focused on regulating cor-
porate activities that are characterized by a certain level
of legal enforceability and that cannot be considered com-
pletely voluntary (Amao 2011).

CSR is governed by an increasing number of univer-
sal standards and guidelines in different areas such as the
environment, human rights, and anti-corruption that corpo-
rations voluntarily apply to regulate their activity and to
be socially responsible. Every guideline is characterized
by a different level of formalization as well as by differ-
ent types of sanctions in case of noncompliance. There are
some of them that are considered voluntary but that show
some characteristics of mandatory laws. On the opposite
side, there are some mandatory laws that are very weak
in their approach and that cannot be considered as binding
laws. For these reasons, it is not possible to classify the
guidelines as voluntary or mandatory but there is a need to
further specify their legal status by taking into consideration
both their level of formalization and the type of sanctions
that they imply in the case of noncompliance.

In this regard, this article is focused on analysing the
voluntary and mandatory aspect of CSR and the existing,
hybrid stages between the two.

The paper proceeds as follows: after a literature review
that outlines CSR’s voluntary nature as well as the rela-
tionship between CSR and the law, the method section pro-
vides details on sample selection, operationalization, and
data analysis. The subsequent section reports the empiri-
cal results, which are discussed against the background of
the existing literature. Finally, the conclusion presents the
limitations of the study.
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2 Literature review
2.1 CSR as a voluntary initiative

The concept of voluntarism is prevailing in the CSR litera-
ture and it implies that CSR is a voluntary principle beyond
the rule of law. This means that every business activity con-
cerning social responsibility is primarily guided by ethical
values and it is a discretionary act independent from govern-
mental regulation. Early contributions of Bowen, Friedman
and Carrol already considered CSR as completely indepen-
dent from governmental decision making. Carrol in 1979
recognised that socially responsible actions are both volun-
tary and mandatory in nature but the dominant understand-
ing remains voluntarism. On the other hand, Henry Manne
sustained that when a government is putting a certain level
of pressure on companies to drive their conduct, the CSR
action cannot be considered voluntary anymore. A similar
understanding is presented by Friedman that sustained that
social responsibility goes beyond legal requirements and so
voluntarism in managerial actions is needed (Nikolay et al.
2014).

In 2001, the European Commission in its Green Paper
on CSR stressed the voluntary nature of CSR. More pre-
cisely it underlined the fact that being socially responsible
requires not only to satisfy legal requirements but also go-
ing beyond what is required by the law in order to invest in
human capital through the satisfaction of societal and stake-
holders’ needs. This could be achieved through improved
working conditions, enhanced relationships with employees
and respect for the community. According to the European
Commission, the government should facilitate CSR actions
and promote CSR initiatives (Lozano et al. 2016).

Because CSR is mainly voluntary, there are no regula-
tory initiatives in the application of CSR, which also allows
for greenwashing (Seele and Gatti 2015). At the contrary,
a company can voluntarily decide to apply CSR guidelines
through self-regulation to reach specific goals. As a matter
of fact, CSR activities should be the result of a company’s
desire to create value for itself and its stakeholders and not
the result of legal enforcement. An important factor that has
contributed to the proliferation of CSR’s self-regulating na-
ture, is the lack of an international law aimed at solving en-
vironmental and social issues. Self-regulation is expressed
through different codes, standards, and guidelines designed
to regulate corporate behaviour in relation to human rights,
the environment, and ethical business practices (Nasrullah
and Rahim 2014).

Therefore, self-regulation is characteristic for voluntary
CSR opposed to public regulation. Self-regulation consists
of a company specific regulatory system, which is based on
the company values and aims at reaching the companies ob-
jectives. At the corporate level, self-regulation is expressed
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through codes of conduct, multi-stakeholder initiatives or
guidelines provided by other social or commercial orga-
nizations. The use of self-regulation is explained by the
benefits that it can bring to companies, in fact, it decreases
consumer risks, it increases public trust and eliminates neg-
ative public perceptions (Castro 2011). Likewise, self-reg-
ulation offers the opportunity to have greater access to the
market, saving costs, innovate, increase productivity as well
as social benefits (Mahmudur Rahim 2013).

Self-regulation has become an important mechanism
with the aim of regulating the practices of companies in
different sectors. Despite its relevance, it has both benefits
and limitation. One of the main benefits of self-regulation
is that it creates a more flexible regulatory environment
different from the one provided by the government. The
guidelines that corporations voluntarily decide to follow
evolve continuously and they allow firms to operate in
a more efficient way and reduce compliance costs. Self-
regulation may also help businesses to adopt ethical be-
haviours and principles that result in better firm behaviour
and voluntary acceptance of the rules that are not imposed
by anyone (Castro 2011).

2.2 Benefits and limitation of voluntary CSR

After explaining voluntary CSR and its main characteris-
tics, it is important to understand why corporations decide
to deal with CSR even if it is not mandatory. There are
many reasonable explanations to this question, and we can
classify the reasons in two macro groups. The first one
is concerned with the drivers that are pushing businesses
towards CSR and the other one focuses on the company’s
benefits.

As far as the drivers are concerned, corporations cannot
act anymore as isolated entities separated from the soci-
ety, they are required to take into consideration the broader
society, the environment, employees, the community, both
now and in the future. A first reason that explains the com-
mitment of companies with voluntary CSR is the decline
in the role of the government. In fact, a decline in govern-
ment resources together with a distrust in regulation led to
the development of voluntary and non-regulatory initiatives
that are considered necessary for the survival of the organi-
zation. Moreover, companies are more and more asked by
stakeholders to provide greater disclosure. Another relevant
reason is that consumers are interested in the ethical conduct
of companies, which is a key influencer of their purchas-
ing decisions. In fact, consumers tend to punish or reward
companies according to their social performance (Interna-
tional Institute for Sustainable Development 2013). Also,
investors make decisions based on the ethical behaviour of
corporations instead of limiting their choices to financial
data. A further key driver is employees that started looking

beyond benefits. Employees are nowadays more interested
in finding a corporation that resembles their own princi-
ples. Based on this reason, companies should apply CSR to
improve the working conditions and retain a skilled labour
force. Finally, companies are also interested in having part-
ners that act in a socially responsible manner and this is
achieved through the introduction of codes of conduct for
their suppliers (International Institute for Sustainable De-
velopment 2013).The benefits that companies can obtain
from voluntary CSR can be grouped into three different
levels:

e At the company level, CSR can bring financial benefits,
it can improve the financial performance, it can lower op-
erating costs, it can increase sales and provide easier ac-
cess to capital. Moreover, CSR can enhance the image
and reputation of the corporations, it can attract and re-
tain employees as well as increase customer loyalty;

o At the community level, CSR deal with charitable contri-
butions, employee volunteer programmes, corporate in-
volvement in community education, product safety, and
quality;

e At the environmental level, CSR can help companies to
increase the recyclability of material; products are more
durable and functional; there is a greater use of renew-
able resources as well as the integration of environmental
management tools into their business plan (International
Institute for Sustainable Development 2013).

Voluntary CSR presents also some weaknesses that are
very difficult to manage and overcome. The main problems
are: free-riding, low competition, the impossibility of sanc-
tioning transgressors and the credibility of CSR reports.
The free rider problem occurs when a company obtains
positive externalities from the actions of another company
without paying for those benefits (O’Neill 2007). This, for
example, happens when companies that pertain to a certain
industry decide to act responsibly by following a volun-
tary code, without legal coercion, while other companies
in the same industry continue to act in a poor and negli-
gent way but take advantage from the industry’s collective
effort. Consequently, companies that are complying with
a voluntary code have to sustain costs caused by the free-
riders and they will, thus, face an economic disadvantage
(UNEP 1998).

The impossibility of sanctioning is another relevant prob-
lem that characterizes the voluntary nature of CSR. Con-
sidering the fact that regulations have the aim of promoting
remediation rather than sanctioning transgressors, it seems
to be contradictory to be punitive with those who do not
follow the guidelines. Obviously, this has negative conse-
quences because companies do not feel obliged to follow
the rules.
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Another relevant weakness related to voluntary CSR is
the credibility of CSR reports. Reports that represent a key
tool in CSR, have received a lot of criticism for their lack
of credibility, transparency and poor quality. Thanks to
a research conducted by Lock and Seele it was possible to
understand that the key elements that influence the cred-
ibility of CSR reports are understandability (even before
truth), sincerity and appropriateness. In fact, in communi-
cation, clarity and understandability are necessary to make
stakeholders understand. This deals with the avoidance of
jargon, being clear, concise and objective. Governmental
intervention could be a way to overcome this lack of cred-
ibility (Lock and Seele 2016).

2.3 CSR and the law

Legal enforceability is something that is lacking in CSR
even if many consider laws to be necessary for providing
a certain level of harmonization as well as a normative
linkage. In fact, CSR has always been treated as a voluntary
initiative and the government has never demonstrated an
interest in making it mandatory.

Corporate Social Responsibility is considered as a volun-
tary initiative, which goes beyond compliance. This char-
acteristic represents its main strength as a corporation can
freely decide whether to apply CSR or not. Those who be-
lieve that CSR is completely voluntary, discourage the in-
troduction of governmental regulations as they could have
negative impacts as well as risky consequences. However,
excluding the government from the CSR framework, can
reduce the possibility of progress as well as the creation of
a proper balance between the society, the business, and the
government. Moreover, even if CSR and the law are com-
pletely separated, they are intertwined and the government
already plays a role in it. This relationship can be demon-
strated by the fact that in CSR there are many standards
that regulate corporate activities, which are characterized
by a certain level of legal enforceability and cannot be con-
sidered completely voluntary (Amao 2011). Likewise, CSR
triggered the development of mandatory social and envi-
ronmental reporting that forces corporations to report their
activities and disclose them. Another relevant point is the
fact that codes of conduct are in many cases incorporated
in suppliers and employees’ contracts, which makes codes
of conduct enforceable. Finally, in many countries, there
is already the obligation to comply with minimum legal
standards as far as the environment, labour standards, and
fair competition are concerned (Amao 2011). In this extent
law in CSR could be a means that triggers possible legal
changes to achieve the intended CSR objectives. The most
relevant roles the government plays in the CSR context are
considered in the following section:
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e Facilitating: the government can facilitate CSR by ad-
vancing CSR policy initiatives using incentives and disin-
centives to endorse and mandate CSR, educational cam-
paigns, disclosure obligations and others;

® [Legitimizing: the government is extremely relevant for
the legitimization of CSR, for its recognition in the public
arena and for its business acceptance;

® Modeling: the government can encourage governmental
organs to act as good corporate citizens to be an example
for all society by applying CSR principles;

e Enforcing: establishing a statutory CSR framework with
determined rewards and punishments, which reinforces
corporate self-regulation (Horrigan 2007).

The commitment of the government to CSR has many
positive consequences. As a matter of fact, it can raise
awareness, it can give CSR a proper policy priority. More-
over, governmental commitment can facilitate the establish-
ment of CSR indicators with both voluntary and mandatory
initiatives to benefit the whole nation (Horrigan 2007). On
the other hand, the main cons of making CSR mandatory
are that businesses and people would apply CSR only be-
cause they are obliged and not because they care about the
environment and society. Moreover, once laws are estab-
lished, businesses will easily find a way for not complying
with it.

2.3.1 The law making process

The law is the result of a long and difficult process of discus-
sion between different parties, which aim at transforming an
idea into a real law that should be respected by all citizens.
This process is complex for two main reasons: the first one
is linked to the fact that there are many interest groups that
try to influence the government’s decisions and the second
one copes with the difficult role of the government to try
to converge all the interests and organize different parties.
Regarding government’s influencers, companies represent
the most relevant ones because they do not have the right
to vote, it is very difficult for them to see their interests
being represented by the government. In this context, pub-
lic affairs play a relevant role because they represent an
opportunity for corporations to participate in the political
process and to communicate their interests. Companies can
directly or indirectly try to affect the government’s legisla-
tive actions through, for example, participation in public
hearings, preparing reports to government’s members re-
garding precise issues, through the media or by establishing
a direct communication with the government. A corpora-
tion that engages in the political context wants to affect
what the government does as it considers important the po-
litical activities in order to build and maintain relationships
with representatives and policymakers. A corporation that
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engages in the political context wants to influence the gov-
ernment and the political agenda (Lock et al. 2016), by
building and maintaing relationships with representatives
and policymakers.

Thus, corporations are considered as interest organiza-
tions with the focus on influencing public policies such as
changing existing policy, keeping the status quo, reducing
government actions or seeking government’s recognition of
a problem. Influencing the policy making process should
not be mistaken as an illegal activity but as a key element
that gives everyone in the society a voice. However, the
influencing process requires a high level of transparency
and accountability to avoid any form of corruption. There
are both pros and cons related to corporations influenc-
ing the government; first, the main benefits are that cor-
porations can improve policy-making through reliable and
relevant information about precise issues and secondly, lob-
bying appears to be even more effective and stronger than
corruption. On the opposite, the main disadvantages are
concerned with bribery and corruption. In fact, if this in-
fluencing practice is not managed in the right way, it can
lead to political corruption and illegal practices. Companies
may operate based on the reciprocity principle by provid-
ing donations or other favours to politicians, policy makers,
and representatives. Another important disadvantage is rep-
resented by conflict of interest. In conclusion, companies
can have a voice in the law-making process and they have
the possibility to see their interests being represented and
taken into consideration by the government. This is neces-
sary for a corporation to function properly and to realize its
objectives.

2.3.2 Theoretical approaches

The importance of introducing a legal regulatory framework
in CSR has been discussed for many years and it is still un-
der debate. Many argue that self-regulation is not sufficient
anymore while others believe that the law has neither facil-
itated CSR nor encouraged companies to go beyond profits
and adopt CSR standards and values (Mahmudur Rahim
2013).

In this complex situation, there are two main approaches
aimed at reconceptualising the role of the law in CSR and
how it can work effectively in the CSR context. The first
one is the meta-regulation approach elaborated by Christine
Parker and the second one is the reflexive law theory ad-
vanced by Gunther Teubner, Jurgen Habermas, and Philipp
Selznich (Horrigan 2007).

Parker’s meta regulation approach The concept of
meta-regulation has been proposed for the first time by
Peter Grabosky and it has been successively expanded by
Christine Parker and John Braithwaite. They proposed this

model as an intermediary step between state regulation
and self-regulation this means that meta-regulation is an
approach that is neither completely voluntary nor totally
dependent on law. In fact, it is a completely new approach
that is aimed at linking social values with economic incen-
tives and disincentives to prompt corporations to include
CSR principles in their company processes. This approach
has an indirect influence on corporations and their decision
to incorporate CSR principles or not (Mahmudur Rahim
2013).

The meta-regulation approach consists of three stages
that establish a solid self-regulation process inside a com-

pany:

® The commitment to respond: the company has to become
accountable and internalize the values that it considers to
be relevant. Here the law can help the company defining
strategies to be accountable but it cannot force the com-
pany to internalize certain values that are not relevant.

e Acquisition of specialised skills: the second stage con-
sists in facilitating the internalisation process and here
the law does not play a relevant role because everything
depends on the company itself.

o Knowledge and the definition of the purpose: the last
phase consists of the development of a strategy to reach
the main goals and here the law may help the company
in disclosing relevant information (Mahmudur Rahim
2013).

In order to make this approach effective, the company
must set clear values and policy goals and ensure that they
will be embedded in the structure of the company. The most
important factor is that the company has to reach these
goals through the application of the responsibility frame-
work (Mahmudur Rahim 2013).

An example of a meta-regulatory approach is when the
law requires companies to report about their environmental
and social activities to measure the impact and their eth-
ical performance. In order to achieve these requirements,
companies have to create their own system that helps them
to collect necessary information. Another meta-regulating
strategy, as explained by Parker, is the one of making the
developments of internal governance mechanism a precon-
dition to the issue of licenses, authorization of permission
so that those companies that develop a more severe internal
mechanism are exempt from regulatory requirements (Scott
2008).

The main benefits provided by this approach are that it
retains corporate commitment; it empowers firm’s ability
of self-regulation as well as it helps to overcome limita-
tions of prescriptive rules. This approach “helps individ-
ual companies to design their own compliance management
systems according to their specific circumstances” (Mah-
mudur Rahim 2013).
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The idea that stands behind this approach is as follows.
A corporation should be socially responsible not because
it follows the predetermined law but because it directs its
own actions towards a socially responsible behaviour. The
approach is also criticised for its blurred nature. In the ap-
plication of meta-regulation strategy, there would be a le-
gal encouragement to self-regulation that would not have
positive consequence in the improvement of accountability.
Moreover, the meta-regulation approach seems to advance
a concept that will empower the law itself. It may also
create an uncertain governance scenario since the approach
delegates power to make rules, to implement, and to enforce
these rules to corporations (Amao 2011).

Reflexive law theory approach The reflexive law the-
ory presents many similarities with the meta-regulation ap-
proach and it has been developed by different legal theorists
including Gunther Teubner, Jurgen Habermas, and Phillipp
Selznick. The theory involves the so-called reflexive or pro-
cedural law that is aimed at solving the existing problems
between traditional law and self-regulation (Amao 2011).
More precisely it has the potential to reduce the existing
gap between CSR and the law using procedural norms apart
from the law. We can attribute to this theory the role of of-
fering guidance on the appropriate form of regulation and
encouraging independence and autonomy instead of coer-
cion (Barnard et al. 2004). Therefore, the theory focuses on
procedural norms that are opposed to formalized rules with
the aim of developing regulatory mechanisms that allow
achieving the intended goals through self-regulatory deci-
sions. In this way, the law oversees the processes of self-
regulation without direct enforcement. The law plays a de-
cisive role in this theory, it helps to find a balance between
regulatory norms set by legislators, legal norms generated
by the legal subsystem and the activities where the control
is exercised. Thus, the reflexive theory allows regulations
to benefit from the advantages provided by soft law that
result in lower contracting costs, lower government costs
and easier adaptation to uncertainty.

2.3.3 Government indirect regulation

The role that the government is playing in CSR is still at
the indirect level, this means that there are no regulations
aimed at enforcing corporations to apply CSR in their pro-
cesses. This is also due to the fact that the government has
always shown to be hesitant in the application of law even
if it is playing a discrete role in encouraging the application
of CSR. In this extent, the legislation requires companies
to adopt CSR in their process through indirect regulation
such as disclosures, socially responsible investments, and
anti-corruption regulations. These legal pressures, even if
indirect, are making CSR less voluntary but they still pre-
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serve the non-mandatory nature of CSR (McBarnet 2009).
Many governments are dedicating several resources to in-
troduce disclosure policies. Also, the European Union re-
quires companies to provide CSR related information in
their annual reports that includes data about non-financial
performance, the environment, and employees. Once the
obligation for disclosure is in place, corporations feel the
pressure and the importance of disclosing a positive ap-
proach to CSR. The indirect intervention of the government
with the introduction of disclosure initiatives forces com-
panies to demonstrate a CSR risk control that is achieved
through the adoption of CSR policies. The same happens
with corruption, with the introduction of the Foreign Cor-
rupt Practices Act, its effect on a company are mitigated if
the company demonstrates to already have in place a code
of conduct and a program for propagation and enforcement
of the Corruption Act. Likewise, we can consider it as an
indirect way for applying CSR (McBarnet, 2009).

2.3.4 Limitation of public policy

For several years, there has been an increase in indirect
legal interventions in the CSR framework to enforce CSR
rather than encourage company’s commitments. However,
governmental interventions are not always seen in a posi-
tive way. Various limitations regarding the introduction of
public policy in the CSR world can be identified. First, leg-
islation is not as effective as one might believe, this is due
to the absence of a global regulation aimed at regulating
the business activities in all nation states. Some countries
are highly regulated, others have a less demanding legal
environment. Big corporations take advantage of these le-
gal vacuums to increase their profit and work in a more
accommodating regulatory environment (McBarnet 2009).

Another problem is represented by the fact that corpo-
rations, as explained before, can easily influence the gov-
ernment through lobbying, which can lead to compromises
and a decrease in the level of control. Moreover, in many
cases governmental penalties are not strong enough to be
perceived as a signal to change corporate conduct; con-
trary, penalties become a business cost or a licence to be
paid. The inappropriateness of the enforcement techniques
fails to constrain those who do not comply with CSR and
consequently, the government discontents those who are
willing to comply voluntarily with CSR standards. Another
limitation is concerned with the ability of corporations to
bypass the law through the so-called “creative compliance”
that consists of using the law in a creative way to avoid
regulation. In this extent, the most known form of cre-
ative compliance is tax avoidance or accounting. But also
other aspects, such as environmental legislations and human
rights can be subject to corporate indifference (McBarnet
2009).
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Considering all the above-mentioned limitations, the law
should not be recognized as the main tool for corporate ac-
countability because there is still the necessity for ethical,
social and economic pressures that are at the core of CSR.
The benefits of maintaining the three dimensions of CSR
cope with the fact that in this way corporations will operate
beyond the range of formal law and at the same time law
seems to be more effective. In conclusion, the law is not just
a tool used to control businesses but it is more focused on
enforcing commitments of businesses to ethics, social re-
sponsibility, environmental responsibility and human rights
(McBarnet 2009).

2.3.5 The blurred legal status of CSR guidelines:
categorizing stages between soft and hard law

According to the previous analysis about voluntary CSR
and the role that the law is playing in this context, it is note-
worthy to see which stages between voluntarism and legal
enforcement in terms of CSR guidelines exist. As already
mentioned before, there is a large quantity of CSR guide-
lines aimed at guiding companies to greater transparency
and accountability (Leipziger 2010). Concerning their le-
gal aspect, these guidelines present a different level of en-
forceability; there are some of them that are completely
voluntary while others are considered hard law. In between
soft and hard law, there are different stages characterized
by different degrees of obligation: soft soft law, soft hard
law, hard soft law, hard hard law.

We can differentiate soft law from hard law based on
three dimensions: obligations, precision, and delegation.
As far as the obligation is concerned, hard law is character-
ized by a higher degree of legal obligation while soft law
can have weak or no legal obligation. Hard law is more
precise in a sense that it defines clearly what is permitted
and what is forbidden while soft law tends to use a more
general and abstract wording. Finally, regarding the dele-
gation aspect, hard law tends to delegate the interpretation
to a third party, which can be a court or a tribunal while the
interpretation or enforcement of soft law is something that
happens within the parties (Abbott and Snidal 2000). As
mentioned before, between soft and hard law there are other
stages of law and this is due to the fact that a law cannot
only be hard or soft, on the contrary, it could be highly le-
galized in terms of obligations but the language used could
be vague or imprecise and vice-versa. From that, we can
understand the existence of different legal status of CSR
guidelines (Abbott and Snidal 2000). Soft law initiatives
despite hard law initiatives are non-binding in a sense that
they are self-regulatory and there are no or weak sanctions
in case a company does not comply with them. In this
category, there are those codes, guidelines, and standards
aimed at promoting an expected corporate behavior without

enforcing their application. As we have seen in the volun-
tary section of the literature, there are many pros linked to
the voluntary application of these guidelines, for example,
companies are not obliged to adopt them, there is a lot of
flexibility for companies and they are considered as tools
that can improve corporate behavior (Adeyeye 2011).

Soft soft law The category of soft soft law includes those
voluntary guidelines with a low level of formalization that
result in weak or no sanctions in case of noncompliance.
The UN Global Compact is an example of soft soft law,
it is a corporate sustainability initiative that invites com-
panies to align their strategies with universal principles in
the areas of human rights, labour, the environment, and
anti-corruption. The UN Global Compact is a soft soft
law because companies can voluntarily decide to embrace,
support and enact a set of core values in the above-men-
tioned areas. Companies are not forced to apply the ten
principles. As far as the sanctions for noncompliance are
concerned, members of the Global Compact initiative are
required to communicate their progress on a yearly basis
and if they do not respect this basic rule, they can be ex-
pelled from the initiative (United Nations Global Compact
https://www.unglobalcompact.org/about/faq).

Hard softlaw Hard soft law is a voluntary law with a high
level of formalization and certification that results in weak
sanctions in case of noncompliance. The Global Report-
ing Initiative is an example of hard soft law, it has been
created by two non-profit organizations, Ceres and Tellus.
The purpose of the GRI is to work towards a sustainable
global economy by offering guidelines for CSR sustainabil-
ity reporting. The GRI is characterized by a high level of
formalization as it provides precise rules and procedures on
how to create a CSR report; it is a very scientific and spe-
cific matrix, which makes the initiative hard in its approach.
However, it is a soft law because it is not mandatory and
corporations can try to have their report in line with what
is required by the guidelines or they can simply use the
guidelines informally. Moreover, the GRI does not verify
whether the criteria have been met or not (Leipziger 2010).

Soft hard law In the category of soft hard law, there are
mandatory standards that are characterized by a low level
of formalization that results in weak sanctions in case of
noncompliance. The EU directive on mandatory reporting
is an example of soft hard law, it is a law but very vague and
soft in its approach. It has been published by the European
Commission that is a legal authority and it requires publicly
listed European companies to disclose non-financial infor-
mation. For this mandatory law, reports are audited but
not verified and there are no sanctions in place in case of
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noncompliance. This is the characteristic that differentiates
a soft hard law from a hard hard law.

Hard hard law The hard hard law is a mandatory law
with a high level of formalization that results in strong
sanctions in case of noncompliance. The Sarbanes Oxley
act is an example of hard hard law. It is a mandatory law
issued in 2002 by the U.S Government that regulates corpo-
rate governance and financial practices and all organizations
have to comply with it.

In the case of noncompliance, there are strong sanctions
such as civil and penal sanctions, removal from listings on
public stock exchanges and invalidation of D&O insurance
policies.

2.3.6 Research questions

The research questions that this paper is aimed at answering
are the following:

RQ1 Do CSR guidelines differ regarding their level of en-
forceability?

RQ2 Which are the elements characterizing the shift from
soft soft law to hard soft law?

RQ3 Which are the elements characterizing the soft hard
law that are different from the ones of hard hard law?

3 Method

A qualitative content analysis (Lock and Seele 2015) from
a sample of 34 guidelines was conducted in order to cate-
gorize them as soft soft law, hard soft law, soft hard law or
hard hard law.

A purposive sampling was drawn from the multitude of
CSR guidelines. The aim was to select those guidelines
that are not specific to a sector but that can be applied by
any company in any sector. This choice can be explained
by the fact that this analysis is not focused on the specifici-
ties of a sector but more on the general application of the
CSR guidelines. Another criterion taken into consideration
was the selection of guidelines that ranged from completely
voluntary such as the UN Global Compact to those that are
more bounded by law such as the Sarbanes-Oxley Act.

The codebook is composed of eight variables among
which four are formal variables and four are content vari-
ables. The four formal variables are aimed at defining the
generalities of the guidelines such as name, place of pub-
lication, year of publication, issuing institution, while the
content variables define the legal status of the guidelines.
With respect to the content variables, the coding methods
used is the dummy coding. This specific type of coding
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Table 1 Results of the Intercoder Reliability Test

Test Method Results
Coder 1-Coder 2 Cohen’s K 0,855
Coder 1-Researcher Cohen’s K 1
Coder 2-Researcher Cohen’s K 0,855
Coder 1-Coder 2-Researcher Crombah Alpha 0,999

determined the membership of the guideline to one of the
four content variables using dummy variables that took the
values 0 and 1. The measurement techniques chosen are
mutually exclusive this means that every guideline cannot
be coded as having more than one of the features listed. The
codebook includes 34 guidelines as the unit of analysis.

The coders’ objectivity and reliability were checked reg-
ularly by two intercoder reliability tests (see Table 1). Co-
hen’s K and Cronbach Alpha showed respectively a positive
and acceptable reliability value.

4 Results

This chapter presents the empirical findings regarding the
research questions and other findings deducted from the
content analysis.

4.1 Descriptive statistics of the sample

The data collected in the codebook was processed in SPSS
to calculate the frequency of distribution. The results show
that the majority of the guidelines are soft soft law, with
a total percentage of 67,6% while the other relevant per-
centage, 20,6%, is represented by the guidelines with a hard
soft legal status. The most interesting result is that there are
few hard hard law guidelines, in fact, they represent only
8,8% of the total, while only 2,9% of the guidelines are
characterized by a soft hard legal status. This distribution
is not completely surprising as the literature showed that
the government is not playing a relevant role in the CSR
framework; these results confirm the initial impressions.

Certainly, a positive result is represented by the relevant
percentage of hard soft law guidelines that despite the soft
soft ones, they are more binding in terms of obligations and
sanctions. On the other hand, the guidelines with a soft soft
law approach are dominating the CSR framework.

Through the data gathered it was possible to answer the
three research questions (according to RQ 1, 2 and 3 see
Fig. 1, 2 and 3).

The content analysis performed by using the codebook
allowed to answer positively to the research question: CSR
guidelines differ regarding their level of enforceability and
their legal status; they are characterized by different degrees
of requirements, obligations, sanctions, and rewards. The
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Fig. 3 Results third research question

affirmative answer to the research question is supported by
statistical data that shows the concrete existence of different
legal status between soft and hard law. Regarding the soft
approach, 67,6% of the guidelines that have been analysed
showed a soft soft legal status while 20,6% reflect a hard
soft legal status. On the other hand, as far as the manda-
tory approach is concerned, 8,8% of the guidelines showed
a hard hard approach and 2,9% a soft hard approach.

These results demonstrate that it is not accurate to clas-
sify the guidelines has hard or soft because both legal sta-
tuses can be further specified. In fact, not every guideline
that is soft in its approach has the same characteristics; there
are some of them that are more binding than others (hard
soft law) and some that are more voluntary than others (soft
soft). The same observation can be made for the hard le-
gal statuses, there are some mandatory guidelines that are
weaker in their approach (soft hard law) and that cannot be
considered as strong as the hard hard laws.

During the coding, it has been interesting to see con-
cretely which are the characteristics differentiating the soft
soft legal status and the hard soft legal status?. First of all,
the guidelines characterized by a soft soft law approach are
completely voluntary and they are characterized by a low
level of formalization and weak or no sanctions. A low
level of formalization means that the guidelines do not pro-
vide standards and strict regulations that have to be met by
the companies that apply them. Regarding the sanctions in
case of noncompliance, most of the guidelines that showed
a soft soft law approach did not include any sanction. This
demonstrates that guidelines exist, which are completely
voluntary and thus companies can use them without under-
going controls or progress checks. As a result, free riding
behaviour is incentivized.

On the other hand, the hard soft legal status character-
izes those voluntary guidelines that require companies, to
comply with strict obligations and standards. The hard soft
approach is a step further compared to the soft soft one
because of the presence of certification. Certification is
a very important tool for a company as it recognizes the
commitment of the company with respect to a certain CSR
standard. In fact, it has been defined by the ISO organiza-
tion as “the provision by an independent body of written as-
surance (a certificate) that the product service or system in
question meets specific requirements” (ISO.org http://www.
iso.org/iso/home/standards/certification.htm). Certification
allows differentiating between companies that are acting re-
sponsibly and those that are acting in a way, which does
not comply with the certification standard. Noncompliance
can lead to the loss of membership or the removal of the
certification.

Nevertheless, the hard soft law guidelines are based on
a careful and timely control of corporate activities and pro-
cesses that have to be in line with the requirements of the
guideline. Moreover, sanctions are applied in case of non-
compliance. Even if these sanctions are weak, they encour-
age the company to apply proper guidelines. In fact, the
majority of the hard soft guidelines in case of noncompli-
ance, terminate the relationship with the company or require
corrective actions. At this point, it seems interesting to see
the differences between a soft soft guideline and a hard soft
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one. The Equator Principles is an example of soft soft law
and it provides the following principles:

Principle 1: Review & categorization,

Principle 2: social & environmental assessment,
Principle 3: Applicable Social & environmental Stan-
dards,

Principle 4: Action Plan & Management System,
Principle 5: Consultation & Disclosure,

Principle 6: Grievance Mechanism,

Principle 7: Independent Review,

Principle 8: Covenants,

Principle 9: Independent Monitoring & Reporting,
Principle 10: EPFI reporting (www.equator-principles.
com).

As we can see, these are very general principles that are
not characterized by formal rules but are only suggestions
on how to modify the company’s processes. Moreover, they
do not define clearly which actions companies are expected
to take. On the other hand, the hard soft guidelines are
highly formalized and companies are expected to follow
the rules. For example, the SA 8000 is highly formalized in
a sense that it defines clear criteria that have to be met in the
different areas such as: child labor, forced and compulsory
labor, health and safety and so on. All these criteria need
to be met if the company wants to be SA 8000 certified.

In conclusion, the hard soft approach seems to be more
effective than the soft soft one because it provides both
rewards and sanctions for companies. Moreover, as compa-
nies know that they will be recognized as a user of a certain
standard, they are more motivated in upholding it. As men-
tioned before, companies’ reputation ameliorates if it meets
certain CSR standards and is dedicated to their adherence.

Even if the line between the soft hard and hard hard
guidelines could appear very blurred, it has been possible
to clearly identify which are the elements that determine the
shift from the soft hard to the hard hard approach. Soft hard
guidelines are issued by governmental institutions. They are
mandatory law and thus, must be complied with. However,
they have a low level of formalization that results in un-
defined standards and obligations that companies have to
meet. Also, sanctions are very weak and in many cases,
there are no sanctions in place as can be observed in the
case of the EU directive.

Considering the EU directive on non-financial reporting,
it is a soft hard law that is made up of principles that show
many weaknesses that do not allow to consider it as a hard
hard law:

1. The standards that the company has to meet in order to
comply with the directive are not well defined: the princi-
ples reported in the directive do not provide any instruc-
tions on how to report risks and corporate CSR impacts.

@ Springer

2. Requirements as well as criteria are very general and not
sufficiently specified. For example, the directive states
that regarding the reporting of risks related to the supply
chain, the company has to report only those facts that are
relevant and proportionate without providing any specifi-
cation and clarification of what they consider to be rele-
vant and proportionate.

3. Flexibility: the directive is very flexible in a sense that it
gives companies the possibility to choose what the most
appropriate solution is for them. They can choose which
type of international standards to follow and report. They
can decide which type of approach to follow and whether
they comply or explain. If the company decides not to
follow the policies in a given area, it simply has to pro-
vide an explanation of the underlying reasons.

4. For the auditing, it is up to the Member States whether to
apply more rigorous verification methods or not. More-
over, the verification and enforcement are left to the
Member States (Chaplier and Gregor 2014).

The hard hard legal status is to all intents and purposes
a law. Hard hard guidelines are characterized by a high
level of formalization that results in precise rules and re-
quirements that companies have to meet in order to avoid
legal sanctions. There are obviously coercions, restrictions,
and prohibitions that companies have to respect. Sanctions
can be substantial ranging from fines to imprisonment up
to twenty years and they are created and enforced by the
government. Most importantly the verification of the law is
carried out by the government itself and without delegation.

Another element that differentiates soft hard law from
hard hard law is that the hard hard laws are valid only at
the national level while the soft hard laws are internationally
applied.

4.2 Key findings

The data gathered allowed not only to answer the research
questions but also to obtain other interesting results.

The findings have been captured during the content anal-
ysis of the guidelines as well as by comparing the guidelines
of the sample.

Legal status of the guidelines during years According
to the sample analysed there has not been a relevant increase
in the number of binding guidelines that show a legal status
different from the soft soft one during years.

One of the formal variables in the codebook was the one
that defined the guidelines’ year of publication. The data
gathered allowed to analyse whether during years there has
been an increase in the number of binding guidelines. The
results show that there has not been a huge increase in
the number of binding guidelines in the period taken into
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consideration. In the first sixty years, only six guidelines
out of seventeen showed a legal status that is more binding
than the soft soft one. The majority of the guidelines created
in this first part of the timeline are soft soft. The same
situation can be observed in the second part of the timeline,
starting from the year 2000. In fact, from the 21st century,
seventeen of the guidelines analysed have been issued and
only six showed a legal status that is more binding or that at
least requires companies a certain type of obligations than
the soft soft one.

Moreover, it can be observed that the number of hard
hard law guidelines is increasing since 2000. In the period
before 2000, only one hard hard law guideline was issued,
whereas in the period after the year 2000 three hard hard
law guidelines have been issued. On the other hand, the
creation of soft soft instruments is constant for years and it
is always prevailing on the other legal status.

These results show that there is the willingness to make
CSR more bounded by law through the creation of CSR
instruments that are more enforceable than the soft soft
guidelines. However, the quantity of guidelines with a le-
gal status different from “soft soft” are rare. CSR is far
away from being considered mandatory and this is also
supported by the below timeline that shows that for several
years there has not been an evolution in the characteristics
of the guidelines regarding their level of enforceability. The
majority tends to have a low level of formalization and no
sanctions in case of noncompliance.

Voluntary CSR CSR has to be considered voluntary in
its application; there are few instruments created in order
to make it mandatory.

As already discussed in the literature review, there is the
tendency to consider CSR as a voluntary initiative rather
than a mandatory. This tendency has been confirmed by
the definitions of CSR that have been analyzed in the ini-
tial part of the article as well as by the core characteristics
of CSR that certainly underline the voluntariness of this
discipline. In addition to this, the content analysis of the
guidelines reinforced this initial idea. In fact, there is a huge
quantity of guidelines, among the sample analyzed, that are
voluntary in their application. More, the results show that
88% of guidelines are voluntary while the remaining part is
mandatory (12%). The percentage of voluntary guidelines
highly exceeds the mandatory instruments and thus, it can
be said that CSR is voluntary in its application. Every year
a large quantity of new soft instruments is created by non-
profit organizations and due to their vague characteristics,
it is very easy for an organization to apply them and ap-
pear as a sustainable company. At the same time, the main
problem arising from this large quantity of soft instruments
is clarity. For a company that decides to commit to CSR, it
is very difficult to survey the large number of guidelines in

existence and the differences between them. The guidelines
tend to address approximately the same issues and suggest
similar solutions. Another problem is green washing. Con-
sidering that some of these soft instruments do not require
any obligation in terms of reporting on progress and results,
it is very easy for an organization to create a positive image
of itself linked to sustainability thanks to the adherence to
a CSR initiative.

Government indirect regulation through voluntary CSR
guidelines The government is exercising an indirect regu-
lation of corporate activities through voluntary CSR guide-
lines.

As it has been possible to state in the literature, the
government is not playing a relevant direct role in the CSR
framework through the creation of hard laws aimed at bind-
ing corporate’s activities. However, the content analysis
of the guidelines showed that the government is not com-
pletely absent, on the contrary, it is in a certain way binding
corporation when they decide to apply the guidelines. In
fact, some of the voluntary guidelines require to comply
with and to respect international and national laws. The
hard soft guidelines, that represent 23% of the voluntary
guidelines analyzed, showed a linkage with the law. In par-
ticular, there are four of them that require companies not
only to comply with the guidelines that they voluntary de-
cided to apply but also to comply with all applicable laws
of the country. For example, in the EMAS standard, the
government plays a relevant indirect role. The EMAS stan-
dard includes government supervision of the environmental
verifiers and it requires a full legal compliance with envi-
ronmental legislation. It is more than a voluntary standard
and thanks to its transparent reporting it contributes to deter-
mining legal compliance. The EMAS also provides a high
quantity of benefits to the government, such as reduced en-
vironmental impacts and consequently reduced costs and
it saves time and resources of enforcement agencies and
increases awareness.

Another example of hard soft law where the government
is indirectly influencing the activity of the company is the
Fair Labor Association. Companies that decide to adopt the
Workplace Code of Conduct are required to comply with
all applicable laws of the country. The obligation to comply
with local laws is also extended to suppliers, licensees, and
contractors (Leipziger 2010).

Likewise, the ISO 14001 imposes the obligation to com-
ply with all applicable environmental laws and regulations.
Moreover, it cooperates with national, local, provincial and
state law that the company is expected to respect. Also,
the Social Accountability 8000 requires companies to com-
ply with national and all the applicable laws as well as the
industry standards.
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On the other hand, there are also some soft soft guide-
lines that explicitly require complying with international
and national laws. In particular, the ISO 26000 requires the
respect for the rule of law and the respect for international
norms of behaviour and human rights (Leipziger 2010).
Similarly, the OECD convention on combating bribery of
foreign public officials in international business transac-
tions demands that members who decide to sign the con-
vention, also accept the Recommendation of the Council of
combating bribery and the recommendation on the Tax de-
ductibility of Bribes of Foreign Public Officials (Leipziger
2010).

More in detail, thirteen soft soft law guidelines do not re-
quire companies to comply with international and national
laws while in the implementation of the other eight guide-
lines, it is necessary the respect national and international
laws (Leipziger 2010).

In conclusion, the majority of the guidelines with a hard
soft legal status showed a linkage with the law and the
government. This is not the same for the soft soft guidelines
where the majority do not show a linkage with the law, they
are more focused on providing a framework or suggestions
for best practices.

These results are very significant as they demonstrate
that the government is influencing — even if in an indirect
way — the application of CSR. Companies can freely decide
to apply CSR through the guidelines but, there are legal re-
quirements that companies need to meet. In this way, there
is no direct governmental enforcement, contrary the com-
pany that applies a certain guideline decides also to vol-
untarily commit to laws and requirements. This represents
a first — yet a small — step towards CSR enforcement and
it testifies the existing cooperation between the government
and nonprofit organization aimed at promoting CSR. More-
over, these results support what has been presented in the
literature review as indirect regulation of the government.

Guidelines interconnection In many cases, the applica-
tion of a certain guideline comes with a precondition, the
application and the respect of another guideline.

A condition for the membership in some guidelines is
the certification for a certain standard or the application of
certain codes of conduct or principles. This is an interesting
result that demonstrates the existing collaboration between
the different guidelines and how the activities of a corpo-
ration are indirectly regulated. There are two cases that are
particularly interesting, the EMAS and the SA 8000. The
EMAS standard is closely related to ISO 14001 and both
are in a certain way collaborating in the application and
development of CSR. In fact, the ISO 14001 standard is
part of the EMAS audit scheme and it allows many ISO
certified organizations to step up to EMAS through easier
processes. In this way, the corporation that has already ob-
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tained an ISO 14001 certification and that wants to apply
EMAS, is facilitated. Actually, a company does not have to
conduct a formal environmental review when implementing
EMAS as it has already been certified by the ISO 14001
standard. This seems to be an effective indirect way for
committing a company with other standard and improving
its sustainability.

Likewise, the SA 8000 is another standard that is well
linked to international CSR instruments such as the ILO
convention, ILO code of practice on HIV/AIDS and the
World of Work, to the Universal Declaration and the United
Nations Convention. This means that companies are re-
quired to respect the principles established by these guide-
lines in addition to the one established by the SA 8000.
Furthermore, this result shows that those guidelines that are
considered completely voluntary or soft in their approach,
are in reality starting to bind corporate activities in a very
bland way by requiring companies to commit with other
guidelines.

5 Conclusions and limitations

This study has provided a complete overview about vol-
untary and mandatory CSR and it clarified which role the
government is playing in the CSR framework. Moreover,
through the codebook, it has been possible to clearly define
the legal status of the guidelines and concretely define the
difference between the soft soft, hard soft, soft hard and
hard hard legal status. Every guideline showed a precise
legal status with precise characteristics that cannot be gen-
eralized as voluntary or mandatory. In fact, it is a mistake
to consider all the voluntary and all the mandatory guide-
lines equivalent. It is necessary to further specify their legal
status and their characteristics.

To conclude, this study was characterized by some lim-
itations.

Due to the sampling criteria and the purpose of the re-
search, only a limited number of 34 guidelines have been
analysed. Thus, the results are not completely representa-
tive regarding the evolution of the legal status of the guide-
lines that there has been during years. A bigger sample
could have contributed to a more precise overview about
the increase or decrease in the number of binding CSR in-
struments.

Another limitation is concerned with the measures used
to collect the data that did not allow the researcher to con-
duct a more precise and detailed analysis of the results. The
variables taken into consideration in the codebook were
very general, primarily aimed at understanding the legal
status of the guidelines. However, during the coding, it
has been possible to see that there is more interesting data
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that could have been gathered and analysed to have a more
comprehensive overview.

Another limitation of the study is concerned with the
data that is self-reported and that could be biased. Finally,
this qualitative study is completely based on the personal
interpretation of the researcher that had to determine legal
statuses according to the characteristics of the guidelines.
For the above-mentioned reasons, this study could have
been influenced by subjectivity, although intercoder relia-
bilit was controlled for.

Appendix

Sample (see Leipziger 2010)

e CERES Principles

The Natural Step Principles

OECD: convention on combating bribery of foreign pub-

lic officials in international business transactions

OECD principles of Corporate Governance

Principle for Responsible Investment

Voluntary Principles on Security and Human Rights

Business Principles for Countering Bribery

Commonwealth Corporate Governance Principles

Global Sullivan Principles

Caux Round Table Principles for Business

Amnesty International Human Rights Principles for

Companies

Equator principles

e JLO: Tripartite Declaration of Principles concerning
Multinational Enterprises and Social Policy

e FEthical Trading Initiative: base code

e UN Global Compact

e Universal Declaration of Human Rights (foundation ini-
tiative)

e [FC Performance Standard on environmental and social

sustainability

Greenhouse Gas Protocol Corporate Standard

ISO 14001

ISO 26000

ISO 9001

SA 8000

The impact Reporting and Investments Standard

AA1000 Assurance standard

SGE 21

GRI

EMAS eco-management and audit scheme

Fair Labor Association: workplace code of conduct

ILO Code of Practice on HIV/AIDS and the World of

Work

e Sarbanes-Oxley Act

e Norms on the Responsibilities of Transnational Corpora-
tions and other Business Enterprises with regard to Hu-
man Rights

o EU Directive on Non-Financial Reporting

e Securities Act

e Bribery Act
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