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Walter Block 

The  D e b a t e  over  P r o p e r t y  R i g h t s  

T I he purpose  of the  p resen t  article is to cont inue my par t  in 
the  debate  over proper ty  r ights  in which I have become 
e n m e s h e d  wi th  Harold Demsetz.  I t  all began wi th  the  

publicat ion of my piece (Block 1977a), which was critical of Coase 
(1960) and  of Demsetz  (1966, 1967). The second round consis ted 
of Demsetz  (1979), in which h e  repl ied to my  cri t ique (Block 
1977a). 

Ronald Coase 

In his semina l  article, Coase (1960) t u r n e d  the  world of eco- 
nomics ups ide  down. It  migh t  even be said t ha t  wi th  one (longish) 
s t roke of the  pen, he created  the  ent i re ly  new sub-discipl ine of 
Law and Economics;  and  t h a t  he  did so out  of the  ashes  of a t  least  
one pa r t  of the  t rad i t iona l  field as it  stood before his ons laught :  
t h a t  occupied by Pigou (1932). 

Previously,  the  view of the  profession regard ing  invasions  
aga ins t  ano the r  person  or his  p roper ty  was the  classical l iberal  
one of cayuse and  effect. A was the  perpet ra tor ,  B the  victim. To be 
sure, the re  w a s  some equivocat ion amongs t  the  Pigovians  as to 
w h e t h e r  the  proper  public policy response  to this  was to tax A in 
an  effort to force h im to stop his depredat ions ,  or to give h im a 
s.ubsidy so as to  ent ice h im toward  this  end  (ibid., p. 184). But  the  
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idea of property rights was maintained intact: there was always 
a clear cut distinction maintained between the violators of that  
institution and those who suffered thereby. 

As well, in the more traditional perspective, wealth maximi- 
zation was the byproduct of private property rights, ra ther  than 
the progenitor. In other words, economic considerations was the 
tail, and property rights was the dog. Locke (1955, 1960), for 
example, did not ask whether the homesteader was the most 
efficient utilizer of virgin territory. For this philosopher, it was 
enough that  a person was the first to "mix his labor with the land"; 
this, and this alone, would suffice to make him the legitimate 
owner. Following in the footsteps of Locke, l ibertar ian philoso- 
phers (Rothbard 1962, 1970, 1982a; Hoppe 1989, 1993; Nozick 
1974; Epstein 1985) did not attempt to determine who was the 
Coasian "most efficient user" of a good, or qeast  cost avoider" of 
an accident as a means of assigning rights, blame or punishment. 
Instead, resort to property rights and strict liability was made. 

But all this changed with Coase and his adherents. In this 
new view, property rights became the handmaiden of so called 
economic efficiency. The very determination of private property 
became dependent on cost considerations. Another way to put this 
is that  in the pre-Coasian days, property rights were exogenous 
to economics. Thanks to Coase and his followers (Demsetz 1966, 
1967; Posner 1986; Landes 1971, 1973, 1979), 1 this is no longer 
true. Now, if anything, economics is the independent variable; 
property rights have become indigenous on it. 

Further, reciprocity was nominated to take the place of pre- 
viously sacrosanct causal relationships. It was no longer true that  
the factory that  emitted sparks which set ablaze the farmer's 
crops was at fault. 2 The latter became equally blameworthy, or 
rather, since it became no longer appropriate to relegate blame 
to anyone, responsible. Had the farmer not planted in that  spot, 
no harm would have befallen him. Says Coase (1960, p. 37), "[it] 
is not that  the man who harbors rabbits is solely responsible [for 
damage to neighboring farms]; the man whose crops are eaten is 
equally responsible." 

1This is only the tip of the veri table iceberg. These four are perhaps the most 
prominent  of the  Coasians. But most economists have now accepted the method- 
ology and tools of analysis  pioneered by Coase. Indeed, i t  is probably no exaggera- 
tion to say of vir tual ly  the entire profession tha t  we "are all Coasians now." See 
Samuelson (1976, p. 193) who quotes Milton Fr iedman to the effect t ha t  we are 
"all Keynesians now." 

2Indeed, the very concept of"fault" began to sound archaic. 
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And w h a t  was the  advice to the  jud ic ia ry  which  e m a n a t e d  
from this  new outlook? Judges  were  to ru le  in such a way as to 
maximize  the  value  of economic activity. U n d e r  a zero t ransac-  
t ions cost regime,  it  real ly wouldn ' t  m a t t e r - - a s  far as the  alloca- 
t ion of resources  was conce rned- -which  of two d i spu ta t ious  par- 
t ies received the  r igh ts  in quest ion.  If  they  were given to the  
person  who va lued  t h e m  more,  well and  good. I f  not, the  loser  
would be able to pay  off the  w inne r  so as to enjoy the i r  use. Bu t  
in the  real  world of s ignif icant  t r ansac t ions  costs, in contras t ,  the  
jur id ical  de t e rmina t ion  was absolutely  crucial. Wha teve r  the  
judge  decided would endure ;  the re  could be no oppor tun i ty  for 
m u t u a l l y  beneficial  exchange,  ex pos t .  

From these  del ibera t ions  emerged,  especial ly in the  wri t ings  
of his followers, the  "Coasian" public policy recommenda t ion .  The 
j u r i s t  m u s t  ignore t radi t ion ,  p roper ty  r ights ,  ownership ,  and  the  
nicet ies  of Lockean h o m e s t e a d i n g  theory  upon  which all were 
based,  and  ins t ead  m a k e  his award  solely in order  to maximize  
weal th .  Tha t  is, he should find in favor of the  d i spu t an t  who 
values  the  r ights  in ques t ion  more  strongly;  the  one who, had  he 
lost the  cour t  ba t t le  in the  zero t r ansac t ions  cost world, would 
have  successfully bribed the  winner.  3 

Demsetz  (1967), for example ,  wen t  so far as to apply this  to 
m a t t e r s  of freedom. In his view, it  doesn ' t  m a t t e r - - f o r  purposes  
of resource a l l oca t i onmwhe the r  the  a rmy  hires  the  recrui t  ( the 
vo lun tee r  mil i tary)  or commandee r s  h im (the draft),  bu t  t hen  
allows h im to buy his  way out  of th is  p red icament .  

There  is an  a l t e rna t ive  way of charac ter iz ing  Coase's very  
in t e re s t ing  cont r ibu t ion  to economics. He ma in t a ined ,  cont ra ry  
to the  p reva len t  (Pigovian) belief  a t  the  t ime,  4 t h a t  u n d e r  cer ta in  
c i r cums tances  a judic ia l  decis ion concern ing  p roper ty  r igh ts  
would not  affect the  al location of resources.  

Take the  case of the  sparks  f rom the  factory which set afire 
the  fa rmer ' s  flowers. The f a rmer  sues,  d e m a n d i n g  among  o ther  
th ings  t h a t  the  factory add a smoke  p reven t ion  device, so as to 
pro tec t  his p r iva te  p roper ty  r ights .  Coase a rgues  t h a t  u n d e r  zero 

3posner (1986, p. 45) makes this  point most succinctly. He states:  "It does not 
follow, however, tha t  the init ial  assignment  of r ights is completely immater ia l  from 
an efficiency standpoint.  Since t ransact ions are not costless, efficiency is promoted 
by asssigning the legal r ight  to the par ty  who would buy i t - - t he  rai lroad in our 
first  hypothetical  s i tuat ion and the farmer in the  second if  i t  were assigned 
ini t ia l ly  to the  other party." 

4pigou, of course, also dealt  with'~positive externali t ies," not jus t  with property 
rights invasions. 
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t r ansac t ions  costs a ssumpt ions ,  resource a l loca t ion - -whe the r  or 
not  the  smoke prevent ion  device is used- -wi l l  not  depend  upon  
the  court 's finding. I f  the  factory values  the  r ight  more,  it will use  
t ha t  r ight  if i ts sui t  f inds favor wi th  the  judge.  Tha t  is to say, it 
will not  ins ta l l  the  smoke prevent ion  device. U n d e r  a negat ive  
ru l ing  to it, the  factory will pu rchase  these  r ights  from the  farmer.  

To be sure, the  decision from the  bench  would have some 
effect. S ta tes  Coase (1960, p. 488), it "would not  affect the  alloca- 
t ion of resources,  but  would mere ly  a l ter  the  d is t r ibut ion  of 
income as be tween  the  two par t ies ,  p la int i f f  and  defendant ."  
(Henceforth,  I shall  refer  to th is  as s t a t e m e n t  "A.") In  o ther  words,  
the  proper ty  r ights  f inding of the  court  may  be i r re levant  to 
resource allocation, but  it would be of grea t  impor tance  to the  
weal th  posi t ions of the  two legal opponents .  

Walter Block 

The next  i n s t a l lmen t  in th is  br ief  h i s tory  of the  debate  con- 
cerns my cri t icism of Coase and Demsetz  (Block 1977a). In  t h a t  
article I a t t e m p t e d  to dis tance myse l f  from Coase on several  
points.  I took the  posi t ion t h a t  not  only was Coase requi red  to 
a s sume  zero t r ansac t ion  costs in order  to reach his  conclusion, he  
also needed  to m a k e  a supposi t ion  about  the  form in which the  
wea l th  was held. I m a i n t a i n e d  t ha t  as long as the  values  of both  
sides in the  legal dispute were real, or general,  5 tha t  Coase's 
Theorem was correct. However, if these values were psychic or not 
general across at  least a few people, it  was  incorrect.  Alternatively,  
I took the  posit ion t ha t  yet  ano the r  a s sumpt ion  was required  by 
Coase in order  to defend his Theorem;  namely,  t h a t  the  va lues  
could not  be psychic or specific to one pa r t i cu la r  person.  ~ 

The  ques t ion  to be e m p h a s i z e d  is this .  How does the  f a rmer  
bribe the  factory, in the  case where  the  farmer  values the  crop more 
t han  the  factory, and the court decides against  the  farmer? With 
collateral, real, objective, general  weal th  at stake, there  is no 
problem. That  is, if the  crop is worth something to the factory, or to 
someone else, the bribe is easy to finance. The farmer can give par t  of 
this crop to the  factory. But  if this  is not  true,  the  bribe cannot  occur. ~ 

My response  (Block 1977a) to Coase and Demsetz  m a d e  the  
following points:  

5That is, of value to other people as well as to the owner. 
6Becker (1964) makes this distinction between general and specific with regard 

to on-the-job training. 
7I also assume that  the human capital of the farmer can not serve as collateral, 

or that  if it can, it is worth less than the damages in this made up case. 
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(1) I t  does m a t t e r  for resource  al location purposes  who wins 
a p roper ty  r ights  l a w s u i t - - e v e n  u n d e r  zero t r ansac t ion  costs 
condit ions,  even ignor ing the  wea l th  effects of the  judicial  deci- 
sion. This  is because  the re  is no g u a r a n t e e  t h a t  the  loser will have 
the  requis i te  funds  wi th  which to bribe the  victor, even if he 
indeed  values  the  bundle of r ights under  contention to a degree 
greater  t han  his opponent .  Coase h a d  supposed  t h a t  t he  p a y m e n t  
could be f inanced  ou t  of t he  g r e a t e r  value;  bu t  if  th i s  took the  
form of m e r e  psychic  income,  i t  would  be unab le  to do any such 
thing.  

(2) The Coasian advice to the  judge is arbitrary, and counterpro- 
ductive. Due to the subjectivity of costs and evaluat ions (Buchanan 
1969; Mises 1963; Rothbard 1977) and to the  impossibili ty of inter- 
personal  uti l i ty comparisons (Rothbard 1977), it is inconceivable for 
anyone, even a magis t ra te ,  to know who is the  most  efficient user, 
or the  least cost accident avoider. It  is extremely difficult to foretell, 
under  the  zero t ransact ion costs assumption,  who would end up 
bribing whom. To place such a burden  on our court sys tem moreover 
would be to saddle it wi th  the  same task  so dismally acquit ted by 
the  communis t  central  p lanning boards in the former U.S.S.R., 
Eas te rn  Europe,  and all th roughout  the  th i rd  world. 

(3) I t  is morally problematic to over turn  property rights,  surely 
a bedrock of wes tern  civilization, even if the  purpose is benevolent - -  
to p romote  utility. I t  is morally quest ionable to make  legal findings 
not on the  basis of just ice but  r a the r  weal th  maximization.  

(4) Yes, a tor t  is reciprocal,  or m u t u a l l y  de te rmined ,  in the  
na r row sense t ha t  if the  vict im were  not  present ,  it  could not  have 
occurred. But  by t ha t  token,  the re  could never  be any real  crime. 
I t  t akes  "two to tango," so to speak,  and  wi thou t  one of the  
par t ic ipants ,  the  dance cannot  occur. Where  is the  murdere r ,  
rap is t  or th i e f  who could not  m a k e  use  of this  un ique  legal 
defense? All he has  to do is p lead t ha t  bu t  for the  presence of the  
victim, the  crime could not  have t a k e n  place; therefore,  the  vict im 
is ac tual ly  a cont r ibu tor  to the  villainy. Cause  and effect, then ,  
not  m u t u a l  d e t e rm i n a t i o n  or reciprocity, is the  only proper  basis 
for se t t l ing  d isputes  over personal  or p roper ty  r ights.  

Harold Demsetz 

The th i rd  chap te r  in this  tale was wr i t t en  by Demsetz  (1979). s 
In  it, he accused me  of fail ing to take  into account  one of Coase's 
explicitly made  assumpt ions .  Were I to have  done so, Demsetz  

8All o therwise  unident i f ied  page n u m b e r  ci ta t ions refer  to this  one article.  
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challenges, I would not have been able to write my critique of 
Coase, or at least  a large par t  of it. 

In Demsetz's own words (p. 98), '~rhe substantive issue has to 
do with whether  or not the assignment of right ownership will alter 
the mix of output when 'bargaining t r a n s a c t i o n s . . ,  are costless 
[and] changes in the distribution of wealth . . . can be ignored.' 
Coase and I [with a proviso about 'free riders'] say no; Block says 
yes. Block then presents some examples tha t  appear  to refute  our 
analysis ,  but  which rea l ly  only violate our explicitly made  
assumpt ion"  Hencefor th ,  I shall  re fer  to this  s t a t e m e n t  as "B." 

The first  th ing to notice about B is tha t  it appears without  
benefit  of citation. 9 This makes it difficult to evaluate,  because 
there  is no context available in which it can be embedded. 

Secondly, A and B are by no means  equivalent,  a l though 
Demsetz appears  to t rea t  them as such. The fact tha t  they  are not 
may have led him astray. It is impor tan t  to realize tha t  Block 
(1977a) was wri t ten  in response to a paper  which contained A 
(Coase 1960) not B (Demsetz 1979). Therefore, if A and B are 
different,  while it is of course legit imate and permissable to 
criticize Block (1977a) for a t tacking Coase (1960) while violating 
an explicitly made assumption A, it is by no means  permissible 
to do so with regard to Demsetz (1979), e.g., B. 

So we arrive at the issue of whether  A and B are equivalent or 
not. On the face of it, B seemingly undermines the validity of the 
criticism I launched against Coase (1960), while A does not. This is 
because B assumes away the possibility of wealth or income effects 
while A makes no such stipulation. 10 On the contrary, A specifically 
ment ions tha t  the distr ibution of weal th  will change. 

Thus Block (1977a) does not violate an assumption made by 
Coase (1960)--the only article it was criticizing on these grounds. 11 
My 1977a article is entirely innocent of Demsetz's charge tha t  it 
at tacked Coase on a ground from which he had explicitly absolved 
himself. In 1977a I claimed merely that  under  certain circum- 
stances (the farmer has only psychic assets which are specific to him 
and are thus not at t ract ive to the factory, or anyone else, as would 
be general  assets which are of value to all or many  persons) the 

9Despite numerous efforts, I have been unable to uncover the source of this 
quotation. 

l~rhis is a charitable interpretation. One might say, alternatively, that  Dem- 
setz didn't really "assume away" wealth or income effects; he just  ignored them. 

llIn this context, that  is. Block (1977a) did indeed go on to take Demsetz (1966) 
to task, but not for a confusion over specific vs. general wealth. It did so on entirely 
different grounds. 
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f a rmer  will not  be able to bribe the  factory into us ing  the  smoke 
preven t ion  device in the  zero t r ansac t ions  cost world, even t hough  
he (subjectively, specifically, psychically) values  his flowers or 
crops more  t h a n  the  cost of the  smoke preven t ion  device. 

In  A, Coase mere ly  s ta tes  t h a t  while different  cour t  decisions 
will imply  dif ferent  s ta tes  of wea l th  d i s t r ibu t ion  be tween  the  
f a rmer  and  the  factory, the  use  of t he  smoke prevent ion  device 
(resource allocation) is i nva r i an t  wi th  regard  to the  jur id ical  
f inding, again,  a s s u m i n g  zero t r ansac t ion  costs. Coase is wrong  
in th is  content ion,  as I c la imed in 1977 and  still ma in ta in ;  and  
my  ut i l iza t ion  of the  dis t inct ion be tween  genera l  and  specific 
wea l th  in no way  violates any s t r ic tures  set  up  by th is  author ,  
cer ta in ly  not  in s t a t e m e n t  A. 

Let  us  p u t  this  in o ther  words. In  A and  B the re  are two 
different  a r t icu la t ions  of w h a t  m a y  be roughly  called "wealth 
effects." In A, it  involves "the d i s t r ibu t ion  of income as be tween  
the  two part ies ."  In B it  concerns the  claim t h a t  '%here are no 
wea l th  effects on the  d e m a n d s  for the  commodi t ies  being dis- 
cussed . . . .  and  t h a t  changes  in the  d is t r ibu t ion  of weal th  can be 
ignored." Al though  these  express ions  are in te rchangeab le  for 
Demsetz ,  t hey  are actual ly  qui te  different.  

Wealth distribution 

The first  case carr ies  a clear implicat ion.  I t  is t h a t  Coase and  
Demsetz  are conceding, for the  sake of a rgumen t ,  t h a t  the re  may  
well be changes  in the  d is t r ibu t ion  of weal th  depend ing  upon  
w h e t h e r  the  judge  rules  in favor of p la int i f f  or defendant .  How- 
ever, since they  have made  no claim one way or ano the r  on this  
mat te r ,  no al legation,  or even p roo f - - t ha t  a change in the  distri-  
bu t ion  of wea l th  from this  source actual ly  occurs - -can  be counted  
aga ins t  the i r  hypothes is .  

Coase actual ly  does m a k e  such a concession. He does so 
several  t imes  in the  course of his 1960 article. Clearly, were  any 
critic, such as the  p re sen t  writer,  to have upbra ided  Coase wi th  
the  fact t h a t  changes  in the  d is t r ibut ion  of wea l th  would resu l t  
f rom different  cour t  decisions,  Demsetz  would be correct  in  as- 
se r t ing  t h a t  "Block t h e n  p resen t s  some examples  t h a t  appear  to 
refute  our  analysis ,  bu t  which  real ly only violate our  explicitly 
made  assumpt ion"  (p. 98). 

Now consider  the  second case refer red  to by Demsetz:  t h a t  
'%here are no wea l th  effects on the  d e m a n d s  for the  commodi t ies  
be ing discussed" (p. 98). The m e a n i n g  of this ,  in  con t ras t  to the  
f i rs t  case, would appea r  to be t h a t  both  p la in t i f f  and  de fendan t  
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will spend whatever  addit ional  monies awarded  to them by the 
Coasian judge  in exactly the same manner.  Therefore,  no ma t t e r  
which one wins, the same goods and services will be purchased.  
Thus, there  will be no weal th  effects on the demands  for the  
commodities being discussed. Here  we find the elements  of a 
completely different charge against  Block (1977a). In this case I 
am not guilty of violating the explicit assumpt ion  of Coase and 
Demsetz  tha t  changes in the dis tr ibut ion of weal th  would resul t  
from different court decisions. Rather,  I violate their  very differ- 
ent  explicitly made assumpt ion  tha t  both plaintiff  and defendant  
will spend whatever  addit ional monies are awarded  to them by 
the Coasian judge in exactly the same manner. 

Let us now tu rn  to Block (1977a) to see which one (or both) of 
these violations can be found therein. 

In my view, nei ther  error is committed. Paradoxically, the best  
source of this claim is none other than  Demsetz himself. Let us 
quote him in full on this matter :  

[Block] considers a case involving '~sychic income" wherein a 
smoke prevention device can be installed for $75,000 by a factory 
which, in the absence of such a device, will ruin a neighbor's 
flower bed because of smoke pollution. The flower bed is worth 
nothing to anyone else, but to the neighbor it is worth $100,000 
because of sentimental value. The factory would not be willing to 
pay its neighbor more than $75,000, the cost of the smoke 
cleaning device, for his permission to pollute the air, so, if the 
neighbor has a right to a soot-free garden, the factory owner 
would elect to install the smoke cleaning device rather than pay 
the $100,000 demanded by its neighbor. But if the factory 
owner has the right to use smoke-producing fuel, the neighbor, 
being so poor, would be unable (unwilling) to pay the factory 
owner the $75,000 required to install the smoke cleaning de- 
vice. With the first assignment of rights, there is a flower 
garden and no smoke (and there also is less factory output). 
With the second, there is smoke (more factory output) and no 
flower garden. The mix of output is contingent on the assignment 
of rights. True, but only because of the income effect, as can be 
seen with the aid of figure [1]). (pp. 98, 99) 

But  Demsetz has misdescribed the case. The flower bed owner 
is not "unwilling" to pay the $75,000 required to install  the smoke 
cleaning device. Why should he be unwilling? By stipulation, the 
garden is worth fully $100,000 to him. Sure ly- - in  the case under  
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Figure 1 
Rights Assignments and Income Effects 

Source: Harold Demsetz, '~Ethics and Efficiency of Property Rights Systems," in Time, 
Uncertainty and Disequilibrium: Explorations of Austrian Themes, Mario Rizzo, ed. 
(Lexington, Mass.: D. C. Heath, 1979), p. 99. 

discussion where  the  cour t  ass igns  the  r ight  to pol lute  to the  
factory o w n e r - - i f  the  fa rmer  had  such an  a m o u n t  of funds  avail- 
able to h im,  he would gladly pay  the  $75,000 in order  to forestal l  
damage  to his  p roper ty  va lued  at  $100,000. In  th is  way he  could 
ea rn  a profi t  for h i m se l f  of $25,000, the  difference be tween  w h a t  
he  m u s t  pay to protec t  his f lower bed, and  i ts  value to h im.  

Income effect 

Let us  now discuss the  income effect. A careful  read ing  of 
Block (1977a) indicates  not  t h a t  the re  is an income effect (which 
m i g h t  conceivably violate the  Coase-Demse tz  explicitly made  
assumpt ion) ,  bu t  t h a t  the re  is not. After  all, the  flower bed owner  
s ta r t s  out  wi th  no income, and  never  gets  any, a t  least  in the  
s i tua t ion  where  the  cour t  awards  pol lu t ion r ights  to the  factory 
owner. I t  is difficult  to see how an  income effect can be cons t ruc ted  
out  of such pa l t ry  raw mater ia l .  

Never the less ,  we can try. Wha t  of the  "income effect" t h a t  can 
be cons t rued  to t ake  place be tween  the  s i tua t ion  where  the  cour t  
awards  pol lut ion r igh ts  to the  factory owner, and  the  one where  
these  r ights  are awarded  to the  owner  of the  flower bed? In  the  
former  case, the  florist  has  absolute ly  nothing.  He loses his 
$100,000 flower bed, because  he lacks the  $75,000 wi th  which to 
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bribe the proprietor of the factory. In the la t ter  case, he re ta ins  
the use of this $100,000 flower bed. 

One could conceivably call this an '~ncome effect." There  are  
reasons for and against.  On the  pro side is the  fact t ha t  the  flower 
lover gains a value, to himself, of $100,000, as be tween the  cases 
where  he is not, and is, awarded the requisi te  rights. On the  con 
side is the fact t h a t  there  is no real  income or money or weal th  
involved. It is all a psychic value. 

But it is not really important whether one chooses to call this an 
income effect or not. The issue between Demsetz and myself is 
whether  or not Coase anticipated this sort of ' income effect," in which 
case Block (1977a) has indeed violated explicitly made assumptions. 
And, as we have seen, this charge cannot be substantiated. 

Coase s t ipulated only tha t  weal th  effects as a resul t  of court  
decisions be ruled out of consideration. I didn't  consider them. 
Instead,  I focussed on something ent irely different: tha t  one of 
the part ies not have sufficient funds with which to make the 
requisi te bribe. Demsetz conflates the two. T h a t  is the substan- 
rive issue between us. 

Obstacles 

Now for an even greater  challenge. We have seen tha t  Block 
(1977a) can pass muster  with regard to A. Can it do so even for B? 

At first glance, this is an impossible task. We have seen tha t  
B demands  tha t  we ignore weal th  distr ibution changes, while my 
1977a article depends in t imate ly  upon cer tain states of the dis- 
t r ibut ion of wealth.  These are dependent  on court decisions 
which, in turn,  are in t imate ly  associated with weal th  effects. 
Nevertheless ,  from this r a the r  unpromising beginning, it is still 
possible to reconcile B with Block (1977a). 

It  can be done by realizing tha t  B is not a s t a t emen t  about 
comparat ive statics, as Demsetz seems to think.  For him, the  
problem with Block is tha t  it compares two states  of the  world: 
one where  the fa rmer  has the r ight  to impose a smoke prevention 
device on the factory, and one where he does not. Since there  is 
indubitably a change in the weal th  position of the fa rmer  when 
he goes from one of those states  of the world to the other, Demsetz 
sees a violation of B (changes in the  distr ibution of weal th  cannot  
be ignored) and cries "foul!" 

But  Demsetz mis in terpre ts  Block. This article does not re- 
quire any dependency on changes in wealth.  All it says is t h a t - - b y  
use of psychic or specific w e a l t h - - a  scenario can be concocted in 
which the Coasian Theorem no longer holds true.  No change in 
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weal th  is requi red  for this  scenario to obtain.  All t h a t  is necessary  
is t h a t  t he re  be an  o therwise  penni less  f a rmer  who derives  more  
value  from his  f lower bed t h a n  the  cost of ins ta l l ing  a smoke  
preven t ion  device, and  cannot  bribe the  factory to ins ta l l  it, even 
t h o u g h  he  inhab i t s  a zero t r ansac t ion  costs world. He cannot  do 
so, to repeat ,  because  even t h o u g h  his psychic income is $100,000, 
and  the  smoke  preven t ion  device costs a mere  $75,000, this  
psychic income is specific to h im and  h im alone. I t  does not  
t r ans l a t e  into a value recognized by anyone else, par t icu lar ly  
inc luding  the  factory owner. He cannot  sell this  flower bed to a 
th i rd  party, and  use the  proceeds to bribe the  factory owner. This  
is because  the  flower bed, his only possession,  is not  va lued by 
anyone else besides himself .  

I t  is impossible  for h im to "give up $75,000 of the  o ther  goods" 
(as c la imed by Demsetz  in his  indifference curve analysis)  be- 
cause he  s imply does not  have  such funds  avai lable to him.  We 
conclude t h a t  p roper ty  r ights  de t e rmina t ions  are r e l evan t  to 
resource allocation. T h a t  p roper ty  r ights  are i r r e levan t  depends  
upon  the  loser  being able to bribe the  winne r  of t he  lawsui t ;  if  he  
is unable  to do so, the  ent i re  scenario does not  arise. 

The geometry 

This is why Demsetz  in figure 1 (p. 99) is misdirected.  I t  
depends,  crucially, on a nonex i s t en t  income or wea l th  effect. How 
else can one explain the  move in budge t  l ines f rom G2B1 to 
G3B2? Bu t  t h e r e  are  add i t iona l  p rob lems  wi th  th is  d i ag ram,  
and  wi th  the  ana lys i s  t h a t  accompan ies  it. 12 I t  c lear ly  indicates  

12It is possible to criticize all uses of indifference curves. The main problem is 
that  there is no way to reconcile them with human commercial interaction. In the 
real world, markets  consist of people ranking goods, preferring and setting aside, 
ordering (Mises 1963; Rothbard 1962). If  t buy a newspaper for $.50 it  is because 
I value the paper more than $.50. If  the vendor sells it to me, it is because he values 
it less than my coins. Technically speaking, there can be no indifference in such a 
world. 

On the other hand, "indifference" is a perfectly good English word, and it must  
refer to something in order to be used coherently. In ordinary language, i t  refers 
to cases where we just  don't care very much which of two alternatives we choose. 
But once we act, we demonstrate, by that  very fact, that  we preferred the option 
we took to the one we renounced. In common parlance, Buridan's Ass was indifferent 
to the two bales of hay. However, once he headed offin one direction, as a technical  
ma t t e r  of economics we are ent i t led  to say tha t  he prefer red  the bale toward 
which he moved to the one he spurned; that  there is no way that  he, or anyone else 
for that  matter, can demonstrate indifference. Even standing equi-distant between 
the two haystacks, and s~arving to death, does not demonstrate indifference. It 
shows only that  the stupid animal preferred death to picking one of the bales, 
either of them. 
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tha t  Demsetz has not applied the difference between general  and 
specific wealth.  Consider his s ta tement :  

If the neighbor has the right to soot-free air, he consumes P2 
containing F2 of flowers and G2 of other goods. But since he can 
sell the right to pollute the air for $75,000, he also can consume 
no flowers, F0, and G3 of other goods, where G3 - G2 equals 
$75,000 worth of other goods. He therefore confronts a budget 
line, B2, that passes through P2 and G3. 

The second rights assignment alters the budget line on which 
he can operate. Given his income and no right to soot-free air, he 
can consider G2 of other goods and enjoy no flowers or he can give 
up $75,000 of the other goods, consuming only G1 of these but 
increase his garden to F2. The second rights assignment, there- 
fore, has reduced his budget line to B1. (p. 99) 

The first r ights ass ignment  G3B2 is s traightforward.  As we 
have seen, I do not criticize Coase only with regard to his case 
where  the  fa rmer  is given the r ight  to clean air. He need not do 
any bribing, here, so no problem arises. The second rights assign- 
ment,  G2B1, however, is highly problematic. The difficulty is tha t  
my assumption (Block 1977a) is tha t  the fa rmer  has no other  
income, weal th  or goods. It  is impossible, then,  for him to "give 
up $75,000 of the other goods," because he simply does not have 
a n y  amount  of goods available to him (apart  from his flower bed), 
let alone an exalted amount  such as $75,000. I therefore continue 
to main ta in  tha t  property r ights de terminat ions  are r e l e v a n t  to 
resource allocation, at least  under  present  assumptions.  The 
Coasian claim to the contrary  depends, once again, upon the loser 
of the judicial decision being able to bribe the winner  of the 
lawsuit; since he is unable to do so, the si tuat ion described by 
Demsetz does not occur. 

On the assumption,  jus t  for argument ' s  sake, tha t  indiffer- 
ence curves have a legit imate role to play in economics, how can 
Demsetz's figure 1 be al tered so as to be consonant with the 
analysis of the situation? It is very s traightforward.  G2P2 should 
be converted into the x axis. All else on the d iagram would simply 
disappear. My assumption is tha t  the fa rmer  has no money at  all 
and only one flower bed, for which no one else will give anything 
at all in trade.  Therefore, there  is no budget line. There are no 
terms of t rade  offered to the farmer. U2 remains,  only the part  of 
it above G2 (now the x axis) depicting a "corner" solution at P2: 
flowers, but no money. 
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Twist and tu rn  as one may, it cannot be denied tha t  property 
rights are re levant  to resource allocation. Even with zero t rans-  
action costs, the ent i re  bribery scenario can never  take place, and 
it is this upon which the Coasians rely in order to main ta in  the 
contrary  position. 

Let us summar ize  to this point. We have claimed tha t  Dem- 
setz makes  two mistakes.  First,  he falsely ascribes to me the 
obligation of overcoming objection B against  Block (1977a). But I 
mean t  this article as a criticism of the Coasian A, not the Dem- 
setzian B. Second, more radically, he fails to show tha t  even B can 
be used, successfully, to disparage tha t  article. He seems unwill- 
ing to apply the distinction between general  and specific wealth,  
and between comparat ive statics and an unchanging static situ- 
ation, to this case. 

Contrary to fact conditional 

This is a r a the r  complex issue. In order to fu r ther  clarify, let 
me a t t empt  yet  another  way of explicating my side of this debate. 
What  would I have had to have said were Demsetz to be correct 
in his criticism tha t  I was a t tacking Coase on a point of which he 
was fully aware, and indeed had specifically assumed away in his 
analysis? To reiterate, Coase said tha t  assuming zero transactions 
costs, resource allocation would be invar iant  with regard  to the 
way in which the judge decided nuisance cases ( s ta tement  A). 

Demsetz would have been correct had I a t t r ibuted  to Coase 
the following: tha t  it doesn't  matter ,  as far as mat te r s  of equity 
are concerned, which conclusion the judge reaches;  tha t  the eco- 
nomic welfare of each l i t igant is the same whe the r  the judge finds 
in his favor or not; tha t  l i t igants are indifferent  to judicial  deci- 
sions. But for Coase's specific assumption,  tha t  Chicago econo- 
mist  would have left h imself  open to such an interpretat ion.  
However, because of the fact tha t  this Nobel prize winner  did 
indeed make  this assumption,  he is guiltless of this charge. 

I would have had to have said something along these lines in 
order to be guilty of the charges leveled against  me by Demsetz. 
In actual  point of fact, however, I said no such thing. Instead,  I 
claimed tha t  Coase's menta l  exper iment  couldn't work because it 
depends upon the fa rmer  or the  factory having an income or 
wea l th  wi th  which to bribe its opponent,  should it find i t se l f  on 
the  losing side of the  courtroom battle.  If it is only psychic income 
tha t  the loser can rely upon, no bribe can be financed. But as the 
Coasian insight depends crucially upon this bribe, the whole 
scenario falls apar t  in the absence of the necessary  funding. 
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Even though mistaken, one can readily discern why Demsetz 
should have confused these two very different concepts. After all, 
both employ wealth, or income. But we must not lose sight of the 
fact that  they are, at the end of the day, very different. One, 
Coase's, deals with questions of equity. The other, mine, deals with 
Coase's major and paradoxical finding, that under the assumption 
of zero transaction costs, court decisions do not affect resource allo- 
cation. Coase, unfortunately, needs one more assumption in order 
to make good on his discovery: that the benefits to both parties in 
the dispute must be real; they cannot consist of psychic income 
alone. But this was precisely my point in Block (1977a). 

Background 
It is now time to consider several aspects of Demsetz's article apart 
from those relating to the flower bed-psychic income example. But 
before we begin, a little bit of context might be in order. 

There are several issues separating Demsetz and myself 
(more broadly, these distinguish from one another the Chicago 
positivist School of Coase, Posner, Demsetz, et al., and the Aus- 
trian-Libertarian School led by Murray Rothbard). 

A crucial one is how property rights should be defined, in 
general and in particular in the (real world) situation where 
transaction costs make post definitional bargaining difficult or 
impossible. Demsetz's suggestion is that they be defined in such 
a way as to maximize total wealth. My contention is that  the rules 
of homesteading and voluntary trade be employed instead. 

But this is merely my own way of characterizing the dispute. 
Demsetz sees the matter quite differently. In his view, my discus- 
sion rests on "emotionalism," and "strong ethical feelings as to how 
property rights should be defined" (p. 100). Instead of using reason, 
my views are supported by little or nothing more that the "definite- 
ness with which they are held" (p. 100). In contrast, he is not 
"emotional," nor given to normative "should" statements. He has far 
more in his intellectual arsenal than mere definiteness. Further, and 
perhaps even worse, I employ easy examples to buttress my views, 
particularly the right to be free of the draft. 13 The remainder of 

l~-Ie allows tha t  this has a certain intuit ive appeal,  although '%he ownership 
by the gardener  of the r ight  to control the soot content of the a i r  does not" (p. 100). 
As stated,  this  is something of a s t raw man, since I never called for total control 
of the air 's  soot content by the gardener. Rather, following Rothbard (1982b), I took 
the view tha t  the gardener  has the r ight  to be free of invasive interferences with 
his physical and human property (lungs). As to whether  this is intui t ively appeal- 
ing, there  is l i t t le doubt tha t  in this rabidly ecological oriented age, i t  certainly is. 
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Demsetz 's  (1979) essay is devoted to correcting my many  errors  
and oversights.  Let us consider his objections in some detail.  

Competition and sports 

He star ts  offby approvingly quoting F r a n k  Knight.  According 
to Knight ,  there  is a s trong s imilar i ty  be tween "competitive busi- 
ness" on the  one hand,  and "the sporting view of life" on the other. 
Both have "a detectable impact  on our basic psychological drives" 
in t ha t  in a society ea rmarked  by them, people go out and emu- 
late, or copy others,  goal of get t ing ahead,  or succeeding. 

But the Knight ian  analogy between business competit ion and 
sports is mis taken.  Business competit ion is a positive sum game, 
while sports are a zero sum game. Business consists of the 
concatenat ion of t rades  (purchases,  sales, hir ings,  etc.) in a given 
society. As such, both par t ic ipants  who engage in any par t icu lar  
business  a r r angemen t  gain, at  least  in the ex ante sense. That  is, 
ne i the r  would have agreed to commercial ly in teract  with the 
"other did he not expect to improve his condition thereby. In the 
sporting arena,  in contrast ,  benefits for one do not necessari ly 
benefit  the  other. 14 On the contrary, when  one team scores a goal, 
for example, far from the other  t eam also gaining an advantage,  
it actual ly loses out. 15 

There is a second error as well. Citing sociobiological findings, 
Demsetz is led to assert  that  basic inner drives cannot "be modified 
significantly by the choice of ins t i tu t ional  environment"  (p. 97). 
However, unless  "significantly" is used tautologically to deny tha t  
different economic a r r angemen t s  can ever a l ter  people's psycho- 
logical states,  it would appear  t ha t  there  is ample evidence to the 
contrary. After 70 years of communist  rule, for example, the ten- 
dency of people in the former U.S.S.R. to "barter and t ruck , ' in  Adam 
Smith's felicitous terminology, has been vast ly a t tenuated .  At the  

However, to be fair to Demsetz, we must  realize that  he wrote in the late 1970s, 
long before the advent of modern "greenism." 

ltThey might well, however. Both the winning and losing teams may obtain a 
psychic advantage from playing the game. This is so, for the losers, if their love 
for the sport outweighs their frustration at being second best. 

15Let it not be objected that  both teams gain revenue from the fact that  they 
can sell large numbers of expensive tickets to an audience if their game is expected 
to be a competitive one. This is true, and in  this regard sports are indeed also 
mutual ly  beneficial. But this is the sense in  which athletic events are actually a 
competitive business. Both teams, tha t  is, gain not from the game they play with 
each other, but  ra ther  from the transaction they are both able to effect with their 
customers. In  the pure sense of sport, unrelated to commercial endeavors, one 
team's gain is still the other's loss. 
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very least, it has  been perver ted into something very different 
t han  what  once it was, or, bet ter  yet, wha t  it might  otherwise have 
been. Consider also the different psychological states regard ing  
commercial  r isk and endeavor  tha t  now-- in  1995--exist  in Eas t  
and West Germany. Before 1945, the inhabi tan ts  of these two 
areas  were  one vir tual ly homogeneous people. After experiencing 
the Sovietization of thei r  economy, there  are few in the east  of 
this country who re ta ined  the en t repreneur ia l  spirit  t ha t  charac- 
ter ized the  original population, but  this  still prevails to a grea t  
degree in the  West. 

There is yet  another  difficulty in Demsetz's introduction: he 
pays insufficient a t tent ion to the dist inction between the norma- 
tive and the positive. I t  might  be too ha r sh  to charge tha t  he 
totally conflates the  two; on the other  hand,  he seems to th ink  
tha t  "ethical judgments  about economic organization" are inextri- 
cably connected to the "Austrian economics [which] centers on the 
praxeology of human  action" (p. 97). The t ru th  of the matter,  how- 
ever, is that  '%he simplistic faith of a few l ibertar ians" (p. 98) is 
totally a normat ive  concern, while, in contrast ,  the economics of 
the Aus t r ian  school is totally positive (Egger 1979, p. 119; Roth- 
bard 1973a; Block 1975). Also, Demsetz uses his int roduct ion to 
take a gratui tous  swipe at  religion (p. 98); but  the less said about 
this the better. 

A u s t r i a n  P u r e  S n o w  Trees  

Demsetz offers the case of the Aust r ian  Pure  Snow Trees, which 
are owned by a religious sect. This resource is the only cure for 
cancer, but  these is landers will not allow it to be used for tha t  
purpose, reserving it ins tead for religious worship. 16 

Demsetz then  asks wha t  I consider to be a very misleading 
rhetor ical  question. His challenge: Is it really "'evil and vicious' 
to believe it would be preferable for someone else to own the r ight  
to this ingredient?" (p. 100). 

But it is not at all my contention tha t  this state of the world 
would not be preferable. On the contrary, given his highly emo- 
t ional example, it  is indeed hard  to resist  the notion tha t  it  would 
be preferable if the t rees were used as a cancer cure. 

~6Here is Hamowy's (1978, p. 289) t renchant  criticism of Hayek's (1960) version 
of Demsetz's example: '% the owner of the spri~ag acting coercively if he refuses to 
sell his water at any price? Suppose, for exampTe,'~e, I0oks Upon his spring as sacred 
and to offer its holy water to non-believers a Sacrilege. Here is a situation which 
would not fall under  Hayek's definition of coercion since the owner forces no action 
on the settlers." 
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Emot iona l i sm can be a double edged sword, however. As long as 
our  in tui t ive  imagina t ion  has  been un leashed  by Demsetz  in this  
creative way, why  not  push  the  envelope a bit? Consider, then,  the  
case where  the views of this  religious sect are absolutely correct! 
Tha t  is, i f  the  t rees  are to rn  down for so ido la t rous  and  unimpor-  
t a n t  a purpose  as cur ing  cancer, t h e n  we'll  all be consigned to Hell  
forever. Wouldn ' t  i t  then be " in tu i t ive ly  appeal ing"  to a l low the  
i s l a n d e r s  to con t i nue  the i r  ownersh ip  of these  t rees?  17 

But  th is  is all s o m e w h a t  beside the  point.  For  my  con ten t ion  
h a d  noth ing  to do wi th  preferability. Rather,  it  focussed on wha t  the  
law should be. is I t  held, specifically, t h a t  pr ivate  proper ty  r ights  are  
sacrosanct ,  and  shou ld  not  be ove r tu rned ,  even  for "good" pur-  
poses.  Even  t h o u g h  he  does not  s t a t e  the  i s sue  in th i s  manne r ,  
i t  will  be i n t e r e s t i n g  to i n t e r p r e t  Demse tz  as i f  he  were  m a k i n g  
the  c la im not  m e r e t y  t h a t  i t  would  be pre fe rab le  to d iver t  t he  
Pu re  A u s t r i a n  Snow t rees  f rom p r a y e r  to cur ing  cancer, bu t  t h a t  
the  law should  be employed  in th is  m a n n e r ;  or, a t  the  very  least ,  
t h a t  se iz ing the  t rees  is permiss ib le ,  and  should  not  be i n t e r f e r ed  
with .  

I t  is " in te res t ing"  to i n t e r p r e t  Demse tz  in th is  way, even 
t hough  he m i g h t  res is t ,  for the  a l t e rna t i ve  r ende r s  his posi t ion 
to ta l ly  uninte l l ig ib le .  I f  all he wishes  to a s s e r t  is t h a t  i t  would be 
preferable  t h a t  the  A u s t r i a n  P u r e  Snow Trees  be a l loca ted  to 
c u r i n g  cancer ,  t h e n  we can  p e r h a p s  ag ree  w i t h  h i m  i f  t he  
re l ig ious  f a n a t i c s  h a v e  a m i s t a k e n  theology,  a n d  d i sag ree  i f  
t h e y  a re  correct .  B u t  al l  t he  p r e f e r r i n g  in t he  world  will no t  
change  r ea l i t y  in Demsetz ' s  h e a l t h  o r ien ted  direct ion.  19 For  this ,  
the  forces of law and  order  m u s t  swoop down on the  r eca lc i t r an t  

17Demsetz, in taking the opposite position, is acting as if the cult is erroneous 
in its religious beliefs. But assume for the moment the "cultists" to be correct in 
their world view. It would then be justified--according to Demsetz--not only to 
protect them from the onslaught of the cancer victims, but to seize the assets of 
the latter if this would in any way help the former. Suppose, that is, that there 
was a cancer cure, owned, now, by the victims of this dread disease, but that for 
some reason the worshippers determined that this material would help them in 
their efforts to contact the Deity. Then, according to the logic established by 
Demsetz, it would be appropriate public policy to forcibly transfer the cure to the 
control of the religious 'Tanatics?' Surely Demsetz knows nothing--for certain-- 
that would render such a conclusion invalid. 

I~here is all the difference in the world between these two concepts. For 
example, I might prefer that all ice cream come in one flavor, the one favored most 
by me. But I would hardly urge the passage of a law which banned all other 
alternatives. 

~gThat is, physically health oriented direction. If the worshippers are correct, 
then it is only their remedy which will achieve spiritual health. 
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zealotsY and compel them to yield their  Aust r ian  Pure  Snow 
Trees to the medical profession. That  is to say, Demsetz mus t  
claim tha t  the law should be wr i t ten  so as to a t ta in  this result ,  if  
tha t  is his actual  goal. 

But if  he does so, he is jus t  as un-value-free,  and "emotional," 
as he accuses me of being. Demsetz would then  be revealing 
himself  as a person with "strong ethical feelings as to how prop- 
er ty  r ights should be defined in such cases" (p. 100). 

Even mere  preferability, let alone legal justice, runs  into 
problems of in terpersonal  comparisons of utility. As we have seen, 
there  is no warrant ,  anywhere  within the corpus of value-free 
economics, for us to compare the utilities of one group of people--  
e.g., %vorshippers" with another,  "cancer pa t ien ts" - -and  to claim 
tha t  one outweighs the other. Demsetz as a private citizen may  
engage in all the preferr ing he wants;  but  it is impermissible for 
him to do so qua economist. 

In his view, "the ins t rumenta l  na tu re  of property rights is 
made clear in this Aust r ian  Pure Snow Trees example" (ibid.). 
Perhaps.  A bet ter  description for property rights in his philosophy 
would be "provisional." That  is to say, when a '%etter" use for 
someone's property is fbund--cur ing  cancer ins tead of worship- 
p ing- - the re  is at least  a prima facie case for re-ordering the 
re levant  property  rights. He states,  "A question of the ownership 
of this ingredient ,  unavailable elsewhere,  arises" (ibid.). Interest-  
ing word, "arises." How is this to be dist inguished from advocacy 
of theft? Can we in this vein say tha t  during the Los Angeles riots 
of 1992 the question of the legit imate ownership of all of those 
looted television sets "arose?" 

Ethical superiority? 

Consider now my claim tha t  "It is the gardener  who should 
have the  r ight  to soot free air, and the potential  [military] recrui t  
who should have the r ight  to his freedom" (p. 100). Demsetz is 
highly critical. He states: "One is ent i t led to an explanation of 
why these ass ignments  of property r ights are ethically superior 
to thei r  al ternat ives" (ibid.). We already know of the ethical 

2~'Preferable" is one thing; taking the cancer cure away from the worshippers 
by force is entirely a different matter. Suppose the religious sect fought back to 
defend its legitimate ownership of the Austrian Pure Snow Trees, based on 
'%eing the first to mix their sweat and blood with the island's soil, thus 
satisfying Rothbard's principle of 'original ownership'" (p. 100). Would the 
forces of law and order be justified in doing to them what was done to the Branch 
Davidian sect in Waco, Texas? No less than that seems to be implied by the 
Demsetzian analysis. 
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perspect ive  f rom which  Demse tz  chooses be tween  these  options:  
pick t h a t  which  maximizes  wea l th  or utility, or income. And  as we 
have  seen  the  Achilles heel  of his v i s ion- - i t  founders  on the  rock 
of in te rpe r sona l  compar isons  of u t i l i t y - -we  do well to follow 
Demsetz 's  advice and  to offer an  exp lana t ion  of our  own. 

At one level, the  mos t  unsoph i s t i ca ted  and  commonsensica l ,  
we have  the  r ight  to our  freedom, and  to not  have  our  lungs  
invaded  by soot part icles,  because of Adam Smith ' s  "Obvious and 
n a t u r a l  and  s imple sys tem of liberty" ([1776] 1965). I f  a w o m a n  
"owns he r  own body," as mos t  people would concede, t h e n  so, too, 
do men.  If  this  is t rue ,  t hen  slavery, or the  draft ,  is i l legi t imate.  
For it means  t h a t  outs ide  forces can dictate  to the  supposed  owner  
of the  body in quest ion.  21 At  ano the r  level, people should  be free 
and  secure in the i r  persons,  a t  leas t  in the  U.S., because our 
cons t i tu t ion  gua ran t ee s  this.  

But  pe rhaps  the  most  powerful  basis on which this  claim to 
f reedom can be defended is the  philosophical .  The f reedom phi- 
losophy is ethical ly super ior  to all a l t e rna t ives  because is it  
necess i t a ted  by the  laws of logic. Demsetz 's  posit ion, in contrast ,  
is u n t e n a b l e  because it  commits  a logical contradict ion.  

This UCLA economis t  considers  h imse l f  to be a ra t ional  man.  
He is wil l ing to argue his differences wi th  me. Were this  not  so, 
ins tead  of wr i t ing  an  art icle crit ical of my own, he would have 
sought  to physical ly  abuse  me. But  in t ak ing  this  eminen t ly  
sensible,  legal and  mora l  tack,  he has  necessar i ly  associated 
h imse l f  wi th  ce r ta in  posit ions.  When  the  impl ica t ions  of these  are 
e labora ted  upon,  it  will be seen t h a t  the  a r g u m e n t s  he  uses  to 
refu te  me  are  r endered  inval id  by his very decision to employ 
a r g u m e n t a t i v e  m e t h o d s  aga ins t  me  in the  f irst  place. 

By engag ing  in only verbal  fisticuffs, and  eschewing physical  
ones, he  has  conceded my  r ight  to my  own body; to be secure in  
my  person;  to be free of physical  invasion.  In  a word, by the  
choices Demsetz  has  made ,  he  has  left  h imse l f  open to the  inter-  
p re t a t ion  t h a t  he  respects the  f reedom of others .  Since "actions 
speak  louder  t h a n  words," we are en t i t led  to d iscount  his anti-  
f reedom verbiage,  and  to focus on his pro-l iberty behavior.  

Hoppe explains:  

21It is also logically inconsistent,  since the argument  of the draft  board is tha t  
this system of rais ing an army is necessary in order to '~romote freedom," by 
protecting the domestic nation from the external  aggressor. The problem is, the 
country which relies on compulsion to a t t rac t  soldiers for this purpose starts off 
by violating the very rights of the citizenry the war  was supposedly engaged in to 
overcome. 
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First ,  i t  mus t  be noted tha t  the quest ion of wha t  is jus t  or 
unjus t - -or ,  for tha t  matter ,  the  even more general  one of what  is 
a valid proposit ion and what  is no t - -only  arises insofar as I am, 
and others  are, capable of proposit ional exchanges, i.e., of argu- 
mentat ion.  The quest ion does not arise vis-a-vis a stone or fish, 
because they are incapable of engaging in such exchanges and of 
producing validity claiming propositions. Yet if  this is so - -and  one 
cannot  deny tha t  it is wi thout  contradict ing oneself, as one cannot  
argue the case tha t  one cannot  a rgue - - t hen  any ethical  proposal, 
as well as any other  proposit ion,  mus t  be a s sumed  to c la im t h a t  
i t  is capable  of being va l ida ted  by propos i t ional  or a rgumen ta -  
t ive m eans  . . . .  In fact,  in producing  any  proposi t ion,  over t ly  or 
as an  i n t e rna l  thought ,  one demons t ra tes  one's preference for 
the will ingness to rely on a rgumenta t ive  means  in convincing 
onesel f  or o thers  of something;  and the re  is then ,  t r iv ia l ly  
enough, no way of jus t i fying anything,  unless it is a just i f icat ion 
by means  of proposit ional  exchanges and arguments .  But  t hen  it  
must  be considered the ultimate defeat for an ethical  proposal  if 
one can demonst ra te  tha t  its content  is logically incompatible 
with the proponent 's  claim tha t  its val idi ty be ascer ta inable  by 
a rgumenta t ive  means.  To demonst ra te  any such incompatibil i ty 
would amount  to an impossibility proof; and such proof would 
const i tute the  most  deadly smash possible in the rea lm of intel- 
lectual inquiry. 

Secondly, it  mus t  be noted t ha t  a rgumenta t ion  does not  con- 
sist  of free-floating propositions, but  is a form of action requir ing 
the  employment  of scarce means;  and fu r the rmore  t h a t  the 
means,  then,  which a person demonst ra tes  as preferr ing by en- 
gaging in proposit ional exchanges are those of private property. 
For  one thing, obviously, no one could possibly propose anything,  
and no one could become convinced of any proposition by argu- 
menta t ive  means,  if a person's r ight to make exclusive use of his 
physical body were not a l ready presupposed. I t  is this recognition 
of each other 's  mutual ly  exclusive control over one's own body 
which explains the dist inctive charac te r  of proposit ional  ex- 
changes that ,  while one may  disagree about  what  has  been said, 
it  is still possible to agree at  least  on the fact t ha t  there  is 
disagreement .  And obvious, too: Such proper ty  r ight  in one's own 
body must  be said to be just if ied a priori. For anyone who would 
t ry  to just ify any norm whatsoever  would already have to presup- 
pose an exclusive r ight  to control over his body as a valid norm 
simply in order  to say "I propose such and such." And anyone 
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disput ing such right,  then,  would become caught  up in a practical  
contradiction,  since arguing so would a l ready implicitly have to 
accept the very  norm which he was disputing. 

Fur the rmore ,  it  would be equally impossible to sustain argu- 
menta t ion  for any length of t ime and rely on the  propositional 
force of one's arguments ,  if  one were not allowed to appropria te  
next  to one's body other  scarce means  through homesteading 
action, i.e., by put t ing them to use before somebody else does, and 
if  such means,  and the r ights of exclusive control regarding them, 
were not defined in objective physical terms.  For if  no one had the 
r ight  to control anything at  all except his own body, then  we would 
all cease to exist and the problem of just ifying no rms- -a s  well as 
all o ther  human  problems--s imply  would not  exist. Thus by 
vi r tue  of the  fact of being alive, then,  proper ty  r ights to other  
things mus t  be presupposed to be valid, too. No one who is alive 
could argue otherwise. 

And if  a person did not  acquire the r ight  of exclusive control 
over such goods by homesteading  action, i.e., by establishing some 
objective link between a par t icular  person and a par t icular  scarce 
resource before anybody else had done so, but  if, instead,  late- 
comers were assumed to have ownership claims to things, then  
l i teral ly no one would be allowed to do anyth ing  with anything as 
one would have to have all of the late-comers '  consent  prior to ever 
doing what  one wanted  to do. Nei ther  we, our forefathers,  nor our 
progeny could, do or will survive i f  one were to follow this rule. 
Yet in order  for any person- -pas t ,  p resent  or fu tu re - - to  argue 
anyth ing  it  mus t  evident ly be possible to survive then  and now. 
And in order  to do jus t  this proper ty  r ights  cannot  be conceived 
of as being "timeless" and non-specific r ega rd ing  the  n u m b e r  of 
people concerned.  Rather ,  t hey  mus t  necessar i ly  be t hough t  of 
as or ig ina t ing  th rough  act ing at  def ini te  points  in t ime for 
specific act ing individuals .  Otherwise ,  it  would be impossible 
for anyone  to f i rs t  say any th ing  at  a def ini te  point  in t ime and 
for someone else to be able to reply. Simply saying, then, tha t  the 
first-user-first-owner rule of l iber tar ianism can be ignored or is 
unjustified, implies a contradiction, as one's being able to say so 
mus t  presuppose one's existence as an independent  decisionmak- 
ing uni t  a t  a given point  in time. 

And lastly, acting and proposi t ion-making would also be im- 
possible, i f  the  things acquired through homes tead ing  were  not  
def ined in objective,  physica l  t e rms  (and if, correspondingly,  
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aggression were not defined as an invasion of the physical integ- 
rity of another person's property), but, instead, in terms of sub- 
jective values and eva lua t ions . . .  

By being alive and formulating any proposition, then, one 
demonstrates that  any ethic except the libertarian private prop- 
erty ethic is invalid. Because if this were not so and late-comers 
were supposed to have legitimate claims to things or things owned 
were defined in subjective terms, no one could possibly survive as 
a physically independent decisionmaking unit at any given point 
in time, and hence no one could ever raise any validity claiming 
proposition whatsoever . . .  

As regards the utilitarian position, the proof contains its 
ultimate refutation. It demonstrates that  simply in order to pro- 
pose the utilitarian position, exclusive rights of control over one's 
body and one's homesteaded goods already must be presupposed 
as valid. And, more specifically, as regards the consequentialist 
aspect of libertarianism, the proof shows its praxeological impos- 
sibility: the assignment of rights of exclusive control cannot be 
dependent on the--"beneficial" or whatever elsemoutcome of cer- 
tain things; one could never act and propose anything, unless 
private property rights existed already prior to any later outcome. 
A consequentialist ethic is a praxeological absurdity. Any ethic 
must, instead, be "a prioristic" or "instantaneous," in order to 
make it possible that  one can act here and now proposing this or 
that, rather than having to suspend acting and wait until later. 
Nobody advocating a wait-for-the-outcome ethic could be around 
anymore to say anything if he were to take his own advice 
seriously. And to the extent that  utilitarian proponents are still 
around, then, they demonstrate through their actions that  their 
consequentiatist doctrine is, and must be, regarded as false. 
Acting and propositiommaking requires private property rights 
now, and cannot wait for them to be assigned only later. (Hoppe 
1993, pp. 204-7) 

W h a t  Demsetz  does in speak ing  out  aga ins t  f reedom and  
proper ty  r ights ,  bu t  acting in a m a n n e r  compat ible  wi th  them,  is 
to engage  in a pe r fo rmat ive  contradic t ion.  This  is logically iden- 
t ical  to a person s t a t ing  "I am unconscious." Here, behavior  belies 
a mere  verbal  claim. Demsetz 's  view of proper ty  r ights ,  is, of course, 
a u t i l i t a r i an  one. As he sees things,  one cannot  define ma t t e r s  in 
th is  regard  "a prioristically." Rather,  they  m u s t  be defined in t e rms  
of beneficial consequences; in  his  case, w e a l t h  max imiza t ion .  
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You got to have heart 

Let us ex tend  the  Demse tz i an  a r g u m e n t  in yet  ano the r  d imen-  
sion. Suppose  t h a t  it  was  not  t he  is landers 's  t rees  t h a t  could cure 
cancer, bu t  r a t h e r  the i r  hear t s .  Tha t  is, the  only way to save the  
sufferers  f rom this  disease would be to kill, no t  t he  Aus t r i an  Pu re  
Snow Trees, bu t  the i r  owners ,  t he  m e m b e r s  of this  religious sect, 
and  t h e n  to t ake  the i r  hear t s ,  chop t h e m  up, and  feed t h e m  to 
cancer  victims. Would Demsetz  ("emotionally") suppor t  this  "mod- 
est  proposal" to do j u s t  tha t?  I t  is ha rd  to say. F rom his perspec- 
tive, he  would have to ascer ta in  the  answer  to a series of empir ical  
ques t ions  before he could vouchsafe  us  an  answer:  Wha t  is t he  
ra te  of t r ans fo rma t ion  be tween  dead cul t is ts  and  live cancer  
pa t ien ts ;  e.g., how m a n y  i s landers  would have  to be m u r d e r e d  
(killed? final solut ioned? homes teaded?  harves ted?)  in order  to 
save how m a n y  cancer  vict ims? Which group has  h igher  incomes? 
Which has  more  members?  Would th is  act  set  up  an t i -wea l th  
p receden ts  for the  fu ture?  Who are more  p roduc t ive - -wea l th  
maximiza t ion  is the  c r i t e r ion - - the  h e a r t  "donors" or recipients?  
The only cons tan t  in the  world of Demsetz  (the writer,  t h a t  is, 
who ideologically con templa tes  the  jus t i f ica t ion  of theft ,  enslave- 
ment ,  murde r ;  not  t he  m a n  whose act ions show he  ref ra ins  from 
engaging  in in i t ia tory  violence) is t he  overwhe lming  need  to 
increase weal th .  22 

Ult imately,  the re  are only two ways of se t t l ing  such problems.  
All o thers  are mere ly  combinat ions  and  p e r m u t a t i o n s  of these  
two. On the  one h a n d ,  the re  is a provisional  or i n s t r u m e n t a l  
p roper ty  r ights  system. Here, holdings are secure only as long as 
no one can come up with a plausible reason for tak ing  t h e m  away 
by force. Under  this system, ei ther  dictators or majorit ies (or dicta- 
torial majorities) hold the  key to property rights. The difficulty is 
tha t  there  are no moral principles which can be adduced to derive 
any decisions. Presumably ,  u t i l i ty  or wea l th  or income maximiza-  
t ion is the  goal; bu t  due  to the  u t t e r  impossibi l i ty  of in t e rpe r sona l  
compar isons  of utility, th is  cr i ter ion reduces  to a rb i t ra r iness .  

On the  o ther  h a n d  is a thoroughgoing  and  secure proper ty  
r ights  system. Here,  one owns one's possessions "for keeps." The 
only problem here  is t he  t e m p t a t i o n  to over throw the  sys tem in 
order  to achieve some vas t  gain,  such as the  cure for cancer. 2~ Bu t  

22How is that justified as "ethically superior to alternatives?" (p. 100). 
23Demsetz's example is so forceful by virtue of the fact that  he expects his 

readers will consider a cure for cancer to be more valuable than a pagan r i te--he 
knows it  is likely they will engage in interpersonal comparisons of utility. 
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these  t emp ta t i ons  are easily res is ted  as they  are inevi tably  imagi- 
na ry  and  artificially const ructed.  We have  ye t  to be p re sen ted  
wi th  a real  world example  where  the re  is a clear cut  case for 
mass ive  proper ty  r ights  violations.  24 

Note how far from real i ty  Demsetz  m u s t  remove h imse l f  in  
order  to m a n u f a c t u r e  an  example  t h a t  is in tu i t ive ly  consonant  
wi th  his  suppor t  25 for w h a t  in any o ther  context  would  be consid- 
e red  m u r d e r  (hear t s )  or t he f t  ( trees)  or s l a v e r y - k i d n a p p i n g  
(draft). 26 I t  is pe rhaps  poss ib le - - in  the  sense t ha t  i t  would  no t  be 
logically con t rad ic tory- - to  cite an actual  case where  a grea t  boon 
to mil l ions of people is denied by a reca lc i t ran t  minority,  on 
seemingly  frivolous grounds.  27 In  very sharp  cont ras t  indeed,  
resor t  need  not  be made  of fanciful examples  to defend the  
l iber ta r ian  vision. 

Here  is ano the r  problem. It is Demsetz 's  view t h a t  in the  
world of zero t r a n s a c t i o n  costs,  i t  doesn ' t  m a t t e r  (for resource  
a l locat ion purposes ,  not  for t he  d i s t r i bu t i on  of weal th)  who gets  
t he  cancer  cure  t rees .  S u r e l y  in  th i s  case t r a n s a c t i o n  cos ts  a re  
ve ry  low. T h e r e  are  very  few worsh ippe r s .  I t  is j u s t  a smal l  cult .  
They  are  all located  on one sma l l  i s l and .  (If  n o t h i n g  else,  t h e  
wor ld  wide pub l i c i t y  a t t e n d a n t  u p o n  t h e  d i scovery  of  t h e  
m a g i c  t r e e s  wou ld  u n d o u b t e d l y  reduce t r ansac t ions  cost to nea r  
zero.) 

If  we wish, we may  even suppose  t ha t  the re  is only one 
worsh ipper  (to get  closer to the  case of the  single f a rmer  wi th  the  
flowerbed). U n d e r  these  condit ions,  Demsetz  is logically obliged 
to m a i n t a i n  t h a t  if  the  Deity is more  i m p o r t a n t  t h a n  physical  
hea l th ,  t he  Pure  Aus t r i an  Snow t rees  will (and should) cont inue  
to be ut i l ized for prayer ;  on the  o ther  hand ,  if  the  cure is wor th  
more  t h a n  the  worship,  the  t rees  will (and should) be used  for 

24I am not objecting to the technique of artificial constructions per se. Hypo- 
thet ical  arguments  have thei r  undoubted philosophical use. The point being made 
here, in contrast,  is tha t  l iber tar ian  rules are  only inconsistent with broad based 
u t i l i ta r ian  concerns in the  imagination, not in reality. 

25I must  say '~possible support" in this  case, since he hasn ' t  consented to this  
proposition. 

26However, the draft  during World War II furnishes what  for many people 
would be a counter example. 

27The tree worship is frivolous only to us; to the members of Demsetz's fictitious 
religious sect, this practice is anything but. Otherwise, they would hardly  withhold 
a cancer cure from a suffering humanity. In any even remotely real  world situation, 
possibly, some of their  own number might have cancer. Alternatively, the money 
tha t  would be forthcoming from highly motivated purchasers would likely sway 
them to go off and worship some other kinds of entities. 
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medic ina l  pu rposes .  In  any  case,  t h e r e  is no case  for forcibly 
t r a n s f e r r i n g  t h e s e  t r ees  f rom the  cu l t i s t s  to those  aff l ic ted wi th  
cancer.  The  "marke t "  will  t end  to e n s u r e  t h a t  the  A u s t r i a n  P u r e  
Snow Trees  will  come to be  owned  by  those  who va lue  t h e m  most .  

By  use  of  th is  examp le  we have  f u r n i s h e d  our se lves  wi th  ye t  
a n o t h e r  r e f u t a t i o n  of the  Coase  Theorem.  I f  u n d e r  zero cost  
condi t ions  the  sale  f rom i s l ande r s  to doctors  does not  t a k e  place  
on i ts  own, th is  i s p r i m a  facie ev idence  for the  c la im t h a t  t he  t r ees  
a re  w o r t h  more  to the  w o r s h i p p e r s  t h a n  to the  v ic t ims  of  cancer.  
A cancer  cure,  a f t e r  all, can  only improve  the  body. Worsh ip  a ims  
higher,  a t  t he  soul. 

To be  sure ,  D e m s e t z  a s s e r t s  t h a t  "the re l ig ious  sect  will in no 
way, for any  compensa t ion ,  a l low t h a t  i ng red i en t  to be ex t r ac t ed"  
(p. 100). So w h a t ?  On his own premise ,  th is  j u s t  shows  t h a t  the  
w o r s h i p p e r s  va lue  the  A u s t r i a n  P u r e  Snow Trees  more  t h a n  
a l t e r n a t i v e  users .  I f  t rue ,  th is  cu t s  aga in s t  his own claim t h a t  
r e sou rce  a l locat ion  is i n v a r i a n t  w i th  r e spec t  to decis ions  as to 
p r o p e r t y  r ights ,  g iven zero t r a n s a c t i o n  costs.  

In con t ras t ,  the  l i b e r t a r i a n  need  a sk  none of  t h e s e  ques t ions .  
For  th is  ph i losophy  it  is suf f ic ient  t h a t  t he  re l ig ious  fana t ics ,  not  
t he  cancer  vict ims or the i r  agents ,  own the  cura t ive  hear ts ,  or the  
Aus t r i an  Pu re  Snow Trees. And it real ly  doesn ' t  m a t t e r  w h e t h e r  it 
is body par ts ,  t rees ,  or any th ing  else tha t  is the  p roper ty  in quest ion.  

There  is ye t  a n o t h e r  p rob lem wi th  Demse tz ' s  ana lys i s  of  the  
A u s t r i a n  P u r e  Snow Trees.  And  th is  d i f f icul ty  is p inpo in ted  by  no 
less  an  a u t h o r i t y  on p r o p e r t y  r igh ts  t h e o r y  t h a n  R icha rd  P o s n e r  
(1986). According to h im as  long as t h e r e  are  zero t r a n s a c t i o n  
costs ,  t h e r e  is no w a r r a n t  for se iz ing the  p r o p e r t y  of  another .  On 
the  contrary ,  th is  is t he  pu rpose  of  m a r k e t s :  to t r a n s f e r  goods f rom 
those  who va lue  i t  less  to those  who va lue  it  more.  

H e  s ta tes :  

The landowner's right to repel a physical intrusion in the form of 
engine sparks is only a qualified right. The intruder can defeat it 
by showing that his land use, which is incompatible with the 
injured landowner's, is more valuable. But if your neighbor parks 
his car in your garage, you have a right to eject him as a trespasser 
no matter  how convincingly he can demonstrate to a court that  
the use of your garage to park his car is more valuable than your 
use of it. 

The difference between the cases is, at least on a first pass at 
the problem, the difference between conflicting claims and con- 
flicting uses. In general, the proper [because cheaper and more 
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accurate] method of resolving conflicting claims is the market. If 
your neighbor thinks your garage is worth more to him than to 
you, he can pay you to rent it to him. But if he merely claims 
that he can use your garage more productively, he thrusts on 
the courts a difficult evidentiary question: Which of you would 
really be willing to pay more for the use of the garage? In the 
spark case, negotiation in advance may be infeasible because 
of the number of landowners potentially affected, so if courts 
want to encourage the most productive use of land they cannot 
avoid comparing the values of the competing uses. (Posner 1986, 
pp. 48-49) 

So there  we have it. If  Posner, another  Coasian tradit ionalist ,  
is correct, Demsetz's critique of my article cannot be sustained. 
For the garage and the snow trees examples are directly analo- 
gous. One must ,  according to Posner, convince the garage owner 
to ren t  it to the would be user. If  one cannot do so, one mus t  do 
without  the services of the garage. The clear implication is tha t  
this applies as well to the cancer victims. If they can convince the 
religious sect to sell them the Aust r ian  Pure  Snow Trees for 
medicinal  purposes, well and good. If not, and Demsetz posits 
this, then, at least  according to Posner, the religious group has 
the "right to eject [the cancer victims] as a t respasser  no ma t t e r  
how convincingly [they] can demons t ra te  to a court tha t  the use 
of the [snow trees to cure cancer] is more valuable than  your use 
of it" for purposes of prayer. Demsetz's a rgument ,  then,  is not only 
with me. It  is also with Posner. 

Tennis, Anyone? 

Next, consider Demsetz's analysis  of the tennis  game. Here, he  
a t tempts  to show tha t  my philosophy cannot  reconcile the de- 
mand  for noise on the par t  of tennis  players with tha t  for peace 
and quiet  on the par t  of would be sleepers, while his Chicago Law 
and Economics perspective can accomplish this task. 

As he sees this matter ,  there  really is no debate at all. The 
only way to sett le the dispute between tennis  players and sleepers 
is through the use of the Coase-Demsetz  insights. All tha t  needs 
to be done is to de termine  the value to each side of dayt ime and 
evening accommodation, and (on the assumption of high t ransac-  
tion costs which preclude rear ranging  property rights) have the 
judge rule in  such a way tha t  the group which benefits more 
a t ta ins  the property rights in question. In tha t  way weal th  will 
be maximized, and resources used "efficiently." 
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Since, in Demsetz 's  opinion, 

the dollar value of benefits of assigning rights over noise levels 
during nighttime hours to would-be sleepers plausibly exceeds 
the dollar value of costs thereby imposed on would-be nighttime 
tennis players (p. 101, emphasis in original), 

the  decision is easy and  s t ra ight forward .  Only an Aus t r i an  Pure  
Snow Tree cul t is t  could fail to see this:  g r an t  the  af ter  da rk  noise 
r ights  to the  sleepers.  

Similarly, the assignment to tennis players during daytime 
hours of the right to control noise levels yields a dollar value of 
benefits that  exceeds the dollar value of costs imposed on neigh- 
bors. (ibid.) 

So, give the  nod to the  n e t m e n  dur ing  the  day. 
But  the re  are problems wi th  this.  F i rs t  is the  issue of infor- 

mat ion.  How is the  judge  supposed  to know who values  which 
asse t  more  highly? 2s We have s t ipu la ted  t h a t  the re  are no possible 
marke t s ,  given out  of reach t r ansac t ion  costs. In  the i r  absence, 
such a de t e rmina t ion  is impossible.  

Yes, it  seems reasonable  to suppose  t h a t  people would r a t h e r  
sleep at  n igh t  and  play tenn is  dur ing  the  day. But  is this  always 
so? Might  the re  not  be "night  people" who prefer  the  exact oppo- 
site? If  so, wouldn ' t  Demsetz 's  advice to the  court  lead to weal th  
reduct ion,  and  inefficiency? 

Note t h a t  when  discuss ing the  n igh t  s i tuat ion,  Demsetz  only 
goes so far as to say t h a t  it is plausible t h a t  the  sleepers value 
the  m i d n i g h t  hours  more  t h a n  the  jocks. However, when  it comes 
to the  hours  of sunl ight ,  the re  is no modifier  at  all. Demsetz  in 
this  case contents  h imse l f  wi th  the  claim t h a t  dur ing  these  hours  
the  r ight  to control noise "yields" more  to the  racke t  wielders  t h a n  
to the  pillow wielders.  Why the  difference? Is it t ha t  Demsetz  
men t ions  the  evening  case first, and  is t en ta t ive  about  this  
somewha t  dubious  posit ion, as well he should  be, bu t  t hen  gets  
into the  " rhythm" of the  th ing,  and  by the  t ime  he reaches  the  
dayl ight  hours ,  has  picked up some m o m e n t u m ,  and  is therefore  
now more  sure  about  who values  w h a t  to a g rea te r  degree? If  so, 
this  seems r a t h e r  a weak  founda t ion  on which to base the  edifice 
of proper ty  law. Sure,  it  is "plausible" to make  the  Demse tz ian  
supposi t ion;  bu t  the  very opposi te  is "plausible" as well. Out  of 

28See Cordato (1989, 1992); North (1992); Krecke (1992). 
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such raw material it is rather  difficult to construct an edifice that  
will withstand the rigors of everyday events. 29 

Not content to criticize my tennis game, Demsetz throws his 
racket at Rothbard as well. He castigates his views about home- 
steading and original ownership as '~opelessly superficial and 
vague." He claims that  "such a criterion (could not) be applied to 
the conflict over decibel levels between would-be tennis players 
and sleepers" (p. 107). 

How would Rothbard's philosophy work in the present case? 
Simple. Whoever "got there" first would decide whether tennis 
could be played at night or not. 

For example, consider town A, which was first settled by night 
owls. They sleep all day long. But when the sun sets, the inhabi- 
tants come sailing out of their homes, ready to do battle across 
the tennis net. Sleep? Not in town A--at  least not at night. There 
must be a vampire gene in there somewhere. 

The point is, from the Lockian-Rothbardian perspective, the 
after dark athletes have homesteaded the rights to make noise 
during the evening. But not any old noise. Only the decibel levels 
appropriate to tennis. If a normal person moves into town A and 
complains about nighttime tennis playing, he will have no re- 
course at law, nor should he. This is because the right to play ball 
at all hours of the evening is owned by the tennis buffs. However, 
if these people suddenly escalate, and begin playing steel drums 
at night, or turn their "ghetto blasters" onto high gear at 3:00 
a.m., it is they who will be guilty of a rights violation, since the 
night sleepers in town A are entitled to the limited peace and 
quiet afforded them by tennis, but no less than that. 

As well, tennis playing would be strictly prohibited during the 
day, when the inhabitants of A take to their beds. This is because, 
by assumption, it is the sleepers who have homesteaded the 
rights to peace and quiet during daylight hours. 

29True, far more people hold day jobs than night jobs. Therefore there are far 
more "day people" than "night people." If we can infer interpersonal comparisons 
of utility from so light a straw (not likely!), we can then indeed agree with Demsetz 
that  in  the general case wealth will be maximized by allowing noise to emanate 
from the tennis  court during the hours of light, not darkness. But even here we 
cannot be sure that  this will hold true in any specific case. 

On the other hand, the situation in very hot climates would seem to cut against  
Demsetz's supposition. There, the only practical time to play tennis  is at  night, 
since it is somewhat cooler then. One might as well sleep (take a siesta) during 
the day, for this reason. (I owe this point to Karen Selick.) Are we then to have 
one set of property rights for the nothern climes, and a different one for the 
southern? Suppose that  the temperature changes, due to global warming, or 
cooling. Should we then change the previous set of property rights? 
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Town B, in contrast ,  is more "normal." They sleep at  night, 
and work and play while the sun still shines. Anyone engaging in 
an act of tennis  there  a t  night  would and should be forced to cease 
and desist, because he would be t respass ing on the property 
r ights of the sleepers who had  homesteaded  quiet evening hours. 

We can now re tu rn  to the Demsetz critique of my analysis. In 
his view, 

Both rights assignments are equally private and both seem 
equally productive of individual freedom. Neither exhibits any 
obvious ethical superiority over the other even when one's prefer- 
ences are highly weighted in favor of individual freedom. (p. 101) 

But it is clear tha t  under  the homesteading  assumptions we 
have made, Demsetz is in error. It is not t rue  tha t  both r ights 
ass ignments  are compatible with the l iber tar ian  code. On the 
contrary, only one is appropriate  for town A, and a very different 
one is appropriate  for town B. 

Demsetz claims tha t  ' ~ e i t h e r  exhibits any  obvious ethical 
superiori ty over the other  even when  one's preferences are highly 
weighted in favor of individual freedom" (p. 101). But in this he 
is again mis taken.  The Lockean sys tem is far  more heavily 
weighted in favor of individual freedom than  is tha t  which ema- 
nates  from the Chicago Law and Economics tradition. In the 
former case, property r ights are "for keeps," as we have seen. Once 
they are established, through homesteading,  no court can trifle 
with them. All justif ication of property ti t les is t raceable to this 
original ownership,  plus a legi t imate process of t rans fe r  (Nozick 
1974). In contrast ,  in the la t te r  case the  courts can always break  
into the voluntary  chain of marke t  t ransact ions,  and render  t hem 
asunder.  Hark ing  back to the Posner insight, f reedom consists of 
keeping your own garage if you wish, despite the claims of others, 
no m a t t e r  how plausible. In my philosophy, this is guaranteed.  In 
Demsetz's there  is at best a presumpt ion in this direction. But 
the  door is always open. The judge mus t  decide cases on their  
"merits," with, presumably,  little "favoritism" in the direction of 
ex tan t  owners. 

Property Rights Definitions 
Another  of Demsetz's parr ies  reads as follows: 

Once a private property rights system is defined . . . it can be 
expected that subsequent negotiations will tend to tolerate only 
efficient uses of scarce resources. (p. 101) 
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This,  i t  m u s t  be allowed, m a k e s  perfect  sense.  Once proper ty  
r ights  l imi ta t ions  are clearly made ,  the  m a r k e t  is perfect ly capa- 
ble o f"bar te r ing  and  t rucking"  t h e m  a round  in a way t h a t  p leases  
all par t ies  to any agreements .  But  the  key, here ,  is t h a t  p roper ty  
r igh ts  be clearly del imited,  and  rel iably be expected to endure .  I f  
not,  i t  is ex t remely  unl ike ly  t h a t  any  deals  will be m a d e  on the  
basis  of them.  

But  th is  is some th ing  t h a t  Demsetz ,  at  leas t  du r ing  his  Aus- 
t r i an  Pure  Snow Trees example,  s teadfas t ly  refuses  to do. There,  
he eschews "for keeps" p roper ty  r ights  systems.  I f  he did so in t h a t  
context,  however,  he cannot  logically ut i l ize t h e m  in the  t enn is  
example.  

Demse tz  d i smisses  as "hopelessly superf ic ia l  and  vague"  
Rothbard ' s  eminen t ly  sensible view t h a t  

every man has the absolute right of property in his own self and 
the previously unowned natural  resources which he finds, 
transforms by his own labor, and then gives or exchanges with 
others. (p. 107) 

In part icular ,  Demsetz  casts  aspers ions  on the  content ion  t h a t  
this  d ic tum could be appl ied to the  t enn is  at  n igh t  conflict. 

However, the  l iber ta r ian  theory  of pr iva te  p roper ty  r ights  
most  cer ta in ly  can be appl ied  to this  case, as to every other. Of 
course th is  does not  

mean that  everyone has the right to use his person as he pleases, 
for the very question of defining private property rights is that of 
determining what can and what cannot be done by one's self. 
(ibid.) 

But  Ro thbard  in the  above quoted  s t a t e m e n t  cer ta in ly  does 
answer  "the very ques t ion  of def in ing pr iva te  p roper ty  r ights ."  He 
agrees,  moreover,  " tha t  [it consists] of d e t e r m i n i n g  w h a t  can and  
w h a t  cannot  be done by one's self." Demsetz  in con t ras t  is s imply 
not  open to even consider the  common sense notion tha t  homestead-  
ing, t rade,  exchange, etc., can serve as a rule by which boundaries  
can be placed be tween  one person's  fist and  ano ther ' s  chin. 

Now it is one th ing  to asser t  t h a t  the  l iber ta r ian  proper ty  
r ights  rule  is inferior  to his own. Demsetz ,  however,  is not  mere ly  
c la iming this.  In  this  section of his paper,  he a t t e m p t s  to m a i n t a i n  
t h a t  the  h o m e s t e a d i n g  rule  is incoherent ;  incapable,  even, of 
u n a m b i g u o u s l y - - a l b e i t  wrong headed ly - - s e t t l i ng  boundary  dis- 
putes .  But  surely this  is erroneous.  The Lockean -Ro thba rd i an  
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method,  whatever  its flaws, 3° is after  all but t ressed by hoary 
tradit ion.  It, not the Coasian vision, is the establ ished order, at 
least  outside of the economics profession. 

Interpersonal Comparisons of Utility 
In this section of his paper Demsetz launches a bl is ter ing a t tack 
on Murray  Rothbard. Specifically, Demsetz 31 takes issue with Roth- 
bard's claim tha t  "the free marke t  a lways benefits  every partici- 
pant ,  and it maximizes  social ut i l i ty  ex ante" (p. 105). His criti- 
cism is t ha t  Ro thbard  relies on in te rpe r sona l  comparisons  of 
utility, "a not ion f raught  wi th  pitfalls and  a rb i t ra r iness"  (ibid.). 
This is r a the r  remarkable ,  emana t ing  as it does from a person, 
Demsetz tha t  is, who advocates allocating property rights on the 
basis of their  divergent values to different people. This, it would 
appear, is a paradigm case of the pot castigating the kettle for being 
black. 

But even if Demsetz himself  relies on interpersonal  compari- 
sons of utility, tha t  does not mean  tha t  Rothbard is guiltless of 
this serious charge. Is he? At first glance, the case against  Roth- 
bard seems strong. He does resort  to the problematic phrase  
"social utility," and Demsetz,  reasonably enough, main ta ins  tha t  
"The maximizat ion of 'social' ut i l i ty implies in terpersonal  com- 
parisons of utility" (ibid.). 

The problem, here,  is tha t  Demsetz  has not carefully read this 
quote. He fails to take cognizance of the import  of the phrase  
~every part icipant ."  Strictly speaking, there  are only two partici- 
pants  in every trade.  (The free marke t  is no more than  the 
concatenat ion of all such trades.)  And surely, at least  in the ex 
ante sense, both part ies  to the commercial  interact ion benefit. 
That  is, "the free marke t  always benefits every part icipant" or all 
part icipants.  It  is in this sense, and this sense alone, tha t  the 
marke t  maximizes "social utility." In terpersonal  comparisons of 
uti l i ty simply do not en te r  the picture. If  I buy a newspaper  for 
$1.00, then  both the  vendor and I benefit. We (the two of us, tha t  
is) all gain. Every  one of the two of us is bet ter  off. Social ut i l i ty 
increases.  That  is, the  total ut i l i ty of myself  and the vendor rises. 

3°Such as that  furnished by the Austrian Pure Snow tree cancer cure example. 
The fact that  he offered this criticism is evidence of the fact that  he does consider 
homesteading to be logically coherent, even if wrong. His analysis in that  section 
of the paper is thus incompatible with that  which appears in this section. 

31It is somewhat difficult to discern whether or not Demsetz is quoting 
Rothbard accurately, and in context. This is because Demsetz, again, fails to cite 
his source. Efforts on the part  of the present author to trace down this citation 
again proved to be of no avail. 
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This is not  due to a compar ison of his ut i l i ty  and  my own, bu t  
r a t h e r  to the  fact t ha t  the  ut i l i ty  of each of us, in the  ex ante sense,  
is enhanced  by the  t rade.  In  this  sense,  also, the re  is unan imi ty :  
all of the  t r ad ing  par tners ,  me and the  newsdealer ,  the  to ta l i ty  of 
the  two par t ic ipants ,  u n a n i m o u s l y  agree to in te rac t  in this  man-  
ner  in the  expectat ion of gain. 

Demsetz  sees m a t t e r s  very differently. For him,  the  m a r k e t  
yields both  '`beneficial and h a rm fu l  effects" (p. 105). The benefi- 
cial effects are easy enough  to discern,  bu t  from whence spr ing  
the  ha rmfu l  ones? For Demsetz,  it  is not  t rue  t h a t  the re  are only 
two par t i c ipan ts  in each m a r k e t  engagement .  Rather ,  the re  are, 
a t  leas t  potentially,  t h o u s a n d s  of th i rd  part ies:  competi tors ,  buy- 
ers and  sellers of complements  and  subs t i tu tes .  As well the re  are 
the  ex terna l  ~2 diseconomic effects, which give rise to people for 
whom the  t raders '  u t i l i ty  en te rs  the i r  u t i l i ty  funct ions  in a nega- 
tive direction. 33 Demsetz  correctly sees t ha t  if the  views of all of 
these  people have to be considered before any t r ade  could t ake  
place, t h a t  is, if  the  m a r k e t  prohibi ted  such "harmful  effects," 
commercia l  activity would quickly gr ind to a hal t ,  an  ab rup t  one. 
In his view, a sys tem t h a t  did prohibi t  such ha rmfu l  effects, "such 
as one based on the  u n a n i m i t y  principle,  would b e . . .  in tolerably 
impract ical"  (ibid.). 

So there  we have it. For  Rothbard,  u n a n i m i t y  is the  gua ran t ee  
t ha t  t r ade  will maximize  the  social u t i l i ty  of the  marke t .  For  
Demsetz ,  u n a n i m i t y  is the  h a n g m a n ' s  noose of the  business ;  once 
give it credence,  and  there  can be no marke t .  

How can we decide be tween  these  two s ta rk ly  con t ras t ing  
views? I propose t h a t  we do so based upon  the  one principle t ha t  
both  these  economists  claim to hold firm: the  impermiss ib i l i ty  of 
in te rpersona l  compar isons  of utility. One of the i r  views is com- 
pat ible  wi th  this  s t r ic ture ,  and  one is not. We will reject  the  one 
t h a t  is incons is ten t  wi th  this  agreed upon  doctrine.  

On this  basis,  it  is clear t ha t  Demsetz  is in logical hot  water.  
On the  face of it, his views cannot  be reconciled wi th  the  imper-  
missibi l i ty  of in te rpe r sona l  compar isons  of utility. R e m e m b e r  
t h a t  for h im the  m a r k e t  is the  source of both  "beneficial and 
harmful"  (p. 105) effects. I f  we are to be able to sus t a in  the  claim 
t h a t  the  marke t ,  on ne t  balance,  is u t i l i ty  enhanc ing  (let alone 
maximizing)  we m u s t  claim t h a t  the  beneficial  effects outweigh 

32For a critique of the l i tera ture  supporting this perspective, see Block (1983); 
and Hummel (1990). 

33V~e need not mention positive external  economies, since these would be l isted 
under  beneficial, not harmful,  effects. 
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the  h a r m f u l  ones. Bu t  to do any such t h ing  would sure ly  be an  
ins tance  of in te rpe r sona l  compar ison  of utility. R e m e m b e r  also 
t h a t  it  is impossible  to apply th is  cr i t icism to Rothbard .  For  in his 
view it is not  t rue  t h a t  the re  are beneficial  and  ha rmfu l  effects 
which m u s t  be weighed,  one aga ins t  the  other, t hus  giving rise to 
in te rpe r sona l  compar isons  of u t i l i ty  difficulties. On the  contrary, 
the  m a r k e t  for h im is the  u n a m b i g u o u s  locus of ut i l i ty  enhanc ing  
act ivi ty (always in the  e x  a n t e  sense.) 3a 

Demsetz  t r ies  an  end ru n  a round  this  objection. Al though 
val iant ,  and  even brilliant, it unfor tunate ly  fails. He argues tha t  
his perspective doesn' t  need to rely on in terpersonal  comparisons of 
ut i l i ty because the  marke t  i tself  will de termine  whe the r  or not  the  
h a r m  outweighs the  benefit. As an  example  he  men t ions  the  
in t roduc t ion  of a new product  which benef i ts  cus tomers ,  bu t  h u r t s  
the i r  previous suppl iers :  

The open market  will allow the innovation to succeed only ffcustom- 
ers and new product p r o d u c e r s . . ,  are benefitted more than com- 
petitive sellers are harmed. If  the customers experience a gain worth 
$100 by shifting their  t rade to the innovator  while the sellers they 
leave suffer a loss of only $80 as a result, then these sellers will 
be unwilling to cut prices sufficiently to hold their  customers. 
Whereas,  if these sellers suffer a loss of $150 if customers switch, 
they would be willing to cut prices sufficiently to retain patronage. 
The innovation succeeds only if the gains it confers, measured in 
dollars, exceed the cost it imposes. (pp. 105-6) 

The problems wi th  th is  are manifes t .  The f irst  is based on my  
original  cri t icism of Coase in t e rms  of psychic income. Consider  
the  s i tua t ion  of the  seller who suffers a loss of $150. According to 
Demsetz ,  th is  person would in effect bribe the  f leeing cus tomers  
to r e t u r n  to the  fold. But  suppose  t h a t  the i r  loss t akes  the  form 
of psychic income, and t h a t  they  do not  have the  wherewi tha l  to 
make  the  bribe. U n d e r  these  condit ions,  the  scenario falls apar t .  
Second, we m u s t  a s sume  perfect  competi t ion,  35 in t h a t  Demsetz  
men t ions  "competi t ive sellers." Bu t  u n d e r  perfect  compet i t ion,  

34Praxeologically, the claim of utility enhancement must be limited to the ex 
ante sense. But as a matter of practicality, the presumption is that trades, 
particularly if they are ongoing, promote utility gains for both parties in the ex 
post sense as well. One could, conceivably, purchase a one shot item (a meal while 
on the road, a toy bought on impulse) and not achieve a utility gain ex post. But 
this can hardly often apply to repeat purchases. 

3~The Austrians, of course, need do no such thing. For a critique of this notion, 
see Rothbard (1962); Armentano (1972, 1982); Armstrong (1982); Block (1977b). 
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profi ts  are  a s s u m e d  to be zero, and  full e m p l o y m e n t  of all land,  
labor  and  capi ta l  is a given. Why, then ,  u n d e r  these  wierd  and  
exotic condi t ions,  would anyone  even notice the  d e p a r t u r e  of 
cus tomers ,  m u c h  less offer to do a n y t h i n g  about  it? Th i rd  is the  
problem t h a t  Demsetz  here  covers only pecun ia ry  ex te rna l i t i es .  
Bu t  w h a t  about  real  ex te rna l i t i e s?  W h a t  about  soot pol lut ion,  for 
example?  How is the  m a r k e t  going to de t e rmine  w h e t h e r  the  
benef i t s  are  g rea t e r  t h a n  the  costs, w i thou t  engag ing  in the  odd 
sport  of i n t e rpe r sona l  compar isons  of u t i l i ty?  Demse tz  tosses  
about  f igures  Such as $80, $100, $150; th is  is all well and  good as 
a hypo the t i ca l  example .  Bu t  w h e n  push  comes to shove, in te rper -  
sonal  compar isons  of u t i l i t y  are requ i red  i f  we are  to de t e rmine  
real  world values .  In  cont ras t ,  the  L o c k e a n - R o t h b a r d i a n  posi- 
t ion 36 c lear ly  need not  re ly  on in t e rpe r sona l  compar isons  of uti l-  
ity. The f i rs t  se t t l e r  is en t i t l ed  to e i the r  clean or d i r ty  air, which- 
ever  he es tab l i shed  before the  adven t  of the  second sett ler .  The 
l a t t e r  m u s t  accept  the  s i t ua t ion  as he f inds i t Y  The issue  of 
i n t e rpe r sona l  compar isons  of u t i l i ty  does not  arise.  

Four th ,  Demsetz  is in effect a rgu ing  t h a t  we don' t  rea l ly  need 
ex t r aneous  doctr ines  such as the  h o m e s t e a d i n g  principle  to de- 
t e rmine  p roper ty  r ights .  Ins tead ,  the  m a r k e t  can do th is  for i t se l f  
w i thou t  resor t  to i n t e rpe r sona l  compar isons  of u t i l i ty  via the  
principles  a d u m b r a t e d  to us in the  case of the  i n t r o d u c t i o n  of t he  
new produc t .  B u t  th i s  is a se r ious  m i s t a k e .  The m a r k e t  is 
m e r e l y  t he  t o t a l i t y  of  all  t r ades .  Before  a n y  commerc i a l  in te r -  
ac t ion  can  p rope r ly  t a k e  place,  t he  i s sue  of  l e g i t i m a c y  m u s t  be 
faced.  I m a y  give you  $1 for a newspape r ,  bu t  i f  t h i s  a r r a n g e -  
m e n t  is to be pa r t  of the  free marke t ,  it  m u s t  be a s s u m e d  t h a t  
each  of us  has  val id  t i t le  to t h a t  which  we are  giving up. For  
example ,  i f  I stole the  $1, or you the  newspaper ,  th is  contract ,  

36See Block (1990), and Rothbard (1982a). 
37Does this mean that a person who moves into a dangerous neighborhood, 

e.g., Harlem in New York City, must not protest at the epidemic of crime he finds 
there? Not a bit of it. The cleanliness of the air, and noise pollution at different 
times of day or night, define the property rights in operation there. They determine 
what the newcomer can homestead, and what is owned by others. (I owe this 
example to Ben Klein.) 

Crime, in contrast, is an attack on the person or property of the new settler. 
These are objects over which he has clear title before he came to inhabit the new 
area. For example, his own body. As a self owner, he has a right not to be murdered. 
If this happens to him, he (his estate) has the right to the fullest compensation 
allowed by law, even if the '~reasonable man" would not have ventured there in the 
first place. If he brings property such as a car with him, and people trespass upon 
it, they have no right to do so even if this is the practice common in Harlem. 
Presumably, Posner would rise to the defense of anyone victimized in such a manner. 
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however  described,  canno t  be cons idered  pa r t  of t he  free enter -  
pr ise  sys tem.  To deny th is  is to a rgue  in a circle. I t  is to say t h a t  
m a r k e t  act ivi ty  can be based,  u l t imately ,  upon  m a r k e t  activity. 

This  c i rcular i ty  is too m u c h  for even Demse tz  to incorpora te  
into his  philosophy. Indeed,  he s ta tes:  

The definition of rights by the legal system, which precedes market 
negotiations, of course, does not have the benefit of market-re- 
vealed information when ownership decisions are made. (p. 106) 

But  if th is  is so, how can he logically m a i n t a i n  t h a t  the  m a r k e t  
is sufficient  un to  i t se l f  to define proper ty  r ights?  

Stability of Property Rights 
In the  l iber ta r ian  philosophy, r ights  are stable. Indeed,  total ly  so. 
This  holds t rue  in the  sense t h a t  thef t  is s tr ict ly forbidden,  and  
so is the  law of e m i n e n t  domain.  The only way t h a t  p roper ty  can 
change  h a n d s  is t h r o u g h  voluntary,  e.g., m a r k e t  activity: t rade,  
barter ,  purchase ,  gift, gambl ing,  inher i tance ,  etc. Nozick (1974) 
called th is  the  theory  of leg i t imate  en t i t l emen t s .  In  this  way, all 
l eg i t imate  p roper ty  t i t les,  at  leas t  in principle,  can be t raced back 
to the  h o m e s t e a d i n g  stage. 

The  Law and  Economics perspect ive  is very much  the  oppo- 
site. Here,  s tabi l i ty  of p roper ty  t i t les  is i n s t r u m e n t a l  at  best,  
cer ta in ly  not  intr insic .  Demse tz  specifically does not: 

endorse frequent involuntary reassignment of such [private prop- 
erty] r igh t s . . .  Frequent involuntary reassignment would destroy 
confidence in the longevity of property rights and all long-run 
consequences of resource use will tend to be neglected, at least in 
a world of uncertainty and positive transaction cost. Efficiency 
calls for a high degree of stability in property rights definitions, 
but it does not necessarily forbid all involuntary reassignment, 
especially when high exchange cost or free-rider type problems 
reduce the efficacy of allocations through the market. (p. 106) 

No Marxist ,  he, bu t  th is  is ha rd ly  a r inging  e n d o r s e m e n t  of 
p roper ty  r ights .  Happily, one supposes ,  we live in an  era  of 
"uncer ta in ty  and  posit ive t r ansac t ion  cost." I f  not, one would 
s h u d d e r  at  the  prospect  of leaving the  d e t e r m i n a t i o n  of p roper ty  
r ights  to the  Chicagoans.  On the  o ther  hand ,  th is  is scant  comfort,  
for we mos t  cer ta in ly  do live in a '%igh exchange cost" world, and  
in which,  moreover,  people like Demsetz  see "free-rider type 
problems" u n d e r  every bed. 
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The Pangloss ian  Demsetz  arises again  when  he asserts :  

The producer of a new product receives the right to offer it for sale 
to all potential buyers; producers of rival old products are denied 
the right to. the trade of their customers, and these producers 
therefore suffer an uncontemplated loss. [There is good reason for 
this rights assignment. It would be too costly to ascertain who is 
harmed by how much, or who would be harmed by how much, 
when a new product is to be introduced.] (p. 106) 

But  this  account  is problemat ic  for several  reasons.  F i rs t  of 
all, whenever  one hears  of gove rnmen t  hav ing  solved a problem, 
no m a t t e r  how simple,  one should  check one's wallet;  ex t reme 
suspicion is the  only appropr ia te  response  to such claims. Imag- 
ine: the  very same gove rnmen t  which brings us the  U.S. Post  
Office, m i n i m u m  wage, r en t  control, tariffs,  and  t housands  of 
o ther  wea l th  des t roying ins t i tu t ions ,  has  finally "got it r ight." I t  
has  somehow t h r u s t  i tse l f  forward into the  breach,  and  come up 
wi th  a ra t ional  p roper ty  r ights  de te rmina t ion .  I f  so, it is probably 
despite i ts bes t  efforts. 

Second, while Demsetz 's  account  of p resen t  law is indubi tab ly  
correct  in some par t iculars ,  th is  s ta te  of affairs did not  always 
exist. Dur ing  medieval  t imes,  for example,  it was by no means  
t rue  t ha t  people wi th  new products  were free to offer t h e m  for 
sale. On the  contrary,  the  guild sys tem was t hen  in place, and  
monopoly powers were often enjoyed by these  gove rnmen t  sanc- 
t ioned cartels.  Even  nowadays  some vest iges of this  sys tem still 
endure .  Medical  and  other  occupat ional  l icensure  laws (F r i edman  
1962; Will iams 1982) prohibi t  people who wish to, from offering 
services to cus tomers .  In  effect "producers of rival old products  
are not denied the  r ight  to the  t r ade  of the i r  customers ,"  a t  leas t  
vis-a-vis doctors and  taxi cab drivers  who would like to offer the i r  
wares,  bu t  are prohibi ted  by law from doing so. If  the  gove rnmen t  
is so gloriously efficient, how does Demsetz  explain these  counter-  
examples? 

Third,  why "uncontempla ted?"  Surely  every person who ever 
conducted a bus iness  fears the  possibil i ty t h a t  one day his cus- 
tomers  will deser t  h im in favor of a be t te r  offer. Indeed,  the  
n i g h t m a r e s  of b u s i n e s s m e n  probably consist  of l i t t le else. Not 
t ha t  this  is re levant  to leg i t imate  proper ty  r ights  de te rmina t ion ,  
a normat ive  quest ion.  Whe the r  loss is or is not  con templa ted  
de te rmines  on the  posit ive issue of w h e t he r  these  considera t ions  
are capital ized into prices. 
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Rear End Col l i s ion 

Demsetz next  seeks to but t ress  his ' law is wonderful" thesis  by use 
of the  rear  end collision case. '~rhe driver of the  second car is liable," 
he tells us, "because'  in the  general  case the  driver of the  second car 
can avoid such accidents more cheaply t han  the  driver of the  first 
car" (p. 108). According to Demsetz, the system works this way for 
slow speed congested traffic. But  for ,high speed expressways" where 
'%he driver of a second car has a more difficult t ime avoiding rear  end 
co l l i s ions , . . ,  we often observe m i n i m u m  speed limits" (ibid.). 3s 

The implicat ion,  here,  is t h a t  some modicum of efficiency has  
been a t t a ined  as far as road and h ighway  operat ion,  legislation,  
and  ins t i tu t ions  are  concerned.  The j ud i c i a ry  is flexible e n o u g h  
to be able to func t ion  in two very  d i f fe ren t  k inds  of s i tua t ions :  
slow and  fas t  speeds.  Not  only does s t a t e  law call down penal -  
t ies  on the  correct  p a r t y  in r e a r  end  coll isions at  slow speeds  
( the second car), i t  even focuses on the  correct  pa r ty  at  h igher  
speeds (the f irst  car, by forcing it to travel above a m i n i m u m  speed 
level.) Its functioning has  nothing to do with so philosophical a 
notion as causation,  responsibili ty,  guilt .  On the  contrary,  it is 
t ight ly  cal ibrated enough  to be able to maximize  wea l th  under ,  
seemingly, all conceivable conditions. Ju s t  let it loose, let '%he law 
be the law," and  wa tch  it avoid accidents  as "cheaply" as possible. 

But  the re  are serious reserva t ions  which m u s t  be reg is te red  
about  this  opt imis t ic  scenario.  I f  it  is t rue ,  why, then ,  are people 
being s l augh te red  like flies on the  nat ion 's  h ighways?  Surely, 
unnecessa ry  dea ths  cannot  be completely  i r re levant  to wea l th  
maximizat ion.  On the  contrary,  life is the  very basis  of weal th .  
Wi thout  people to enjoy them,  goods and  services are j u s t  so m a n y  
was ted  molecules  and actions. 

If  the  law is so efficient, w h y  does it  allow for road socialism, 
t h a t  is, gove rnmen t  ownership and m a n a g e m e n t  of highways? This 
is the  cause of 40,000 plus traffic fatalities per year, more t han  two 
million serious injur ies ,  and  un to ld  loss of p roper ty  values  (Block 
1979; Woolridge 1970; Ro thba rd  1973b). I f  leaving auto  t ravel  to 
the  t e n d e r  mercies  of t he  s t a t e  is such  a good idea,  why  do 
c o m m u t e r s  in la rge  cit ies face congest ion t ha t  v i r tual ly  s tran-  
gles movemen t?  We all know t h a t  socialism is inefficient.  39 What  

38One wonders whether Demsetz would accept as a refutation of his theory 
those cases where there are no minimum highway speed limits? 

39Chicago economists, as well as Austrians, have been preaching this message 
for years. On the former, see M. Friedman (1980); D. Friedman (1989); on the latter, 
Mises ([1969] 1981); Hayek (1989); Hoppe (1989). 
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Demsetz does not seem to realize is tha t  this applies not only to 
steel mills, t ra ins  and foodstuffs, but  also to motor vehicle t rans-  
portat ion arteries.  It  per ta ins  to both slow speed city traffic and 
high speed expressways. Judges,  in in terpre t ing  the law 4° so as 
to allow road socialism, are  thus  inefficient,  con t ra ry  to Dem- 
setz. For every  penny  possibly saved by holding the  second 
dr iver  responsible  for accidents  on city s t reets ,  and placing 
m i n i m u m  speed l imits  on f reeways,  much  more is lost by pro- 
hibi t ing roads from being run  on m a r k e t  based private property  
r ight  principles. 

There  is a second a rgument  against  the  position s taked out 
by Demsetz.  Take slow speed crashes.  How does he know tha t  "the 
driver of the second car can avoid such accidents more cheaply 
t han  the driver of the first car?" Where is his proof?. The problem 
is tha t  in order to adduce any evidence, Demsetz would have to 
violate the s tr ictures of interpersonal  comparisons of utility, 
something we have seen him on record as opposing. 

Third, there  is an a symmet ry  in Demsetz's analysis. He main- 
tains tha t  in slow traffic the second car mus t  be held liable 
because he can avoid the accident more cheaply. He states  tha t  
things are different in fast  traffic. Here, logically, we are ent i t led 
to deduce tha t  the first driver can more cheaply avoid the acci- 
dent,  and hence mus t  be hold liable. But  Demsetz never  reaches 
this point. Instead,  he contents h imsel f  with the comment  t ha t  
"we often observe min imum speed limits on expressways." But  
why only "often?" Why not "always," or at  least  "almost always?" 
Could it be tha t  the government  sector is not the cheapest  con- 
ceivable option, as is manda ted  by the system of socialist law 
which undergirds  it? Why not carry through on the logic of this 
claim and call for holding liable the first car in a rear  end collision 
on the highway? Alternatively, he could have inverted things; 
adopted the speed limit policy he uses in high speed cases for local 
traffic. That  is, he could have claimed as efficient a maximum speed 
limit under  congested traffic condit ions--rather  than  a finding of 
liability. 

4°There is a bit of an equivocation as to the institution for which Demsetz is 
claiming such great efficiency. On the one hand, he on numerous occasions states 
that this is the judicial bench. On the other hand, the officials in charge of imposing 
minimum highway speed limits are not judges, but rather highway bureaucrats, 
or legislators. In Demsetz, then, we have a writer who deems the state, the political 
process, the bureaucracy, government courts, to be highly efficient. That he is 
despite this widely seen as an advocate of markets is a phenomenon in need of 
explanation. 
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There is yet  another  difficulty: the a l ternat ive  hypothesis  has 
by no means  been refu ted  by Demsetz.  The commonsensical  
notions of cause, blame, fault,  come into play here.  The reason 
the  second motor vehicle operator  is found liable is not t ha t  he 
could have more cheaply avoided the  accident, but  r a t h e r  t ha t  he 
caused it. He crashed into the  first  automobile, not the other  way 
around. He is at  fault. This is shown by the fact t ha t  if  the  par ty  
of the first par t  suddenly j a m m e d  on his brakes for no reason at  
all, or, worse, put  his gear  into reverse and r a m m e d  into the par ty  
of the second part ,  no one in his r ight  mind would find the la t te r  
liable, despite thei r  relative positions. 

Demsetz,  himself, of course, would have to agree with this 
la t te r  point. After all, he s tates  only tha t  "there is a pr ima  facie 
case tha t  the driver of the second car is liable" (p. 108), not tha t  
he always is, or necessari ly is. But if so, we arrive at a reductio. 
How does a Demsetz ian  determine,  in a par t icular  rear  end 
collision, who is liable? He cannot  rely mere ly  on the positions of 
the  two vehicles. He has to look benea th  this superficiality, to the 
under ly ing causal  relationship.  Namely, he mus t  look to cause, to 
negligence, to choice, in short, to all the common sense notions he 
is so anxious to throw out in favor of cost calculations and mutua l  
determinat ion.  

Factory  vs. Laundry  

By his comments  on this subject, Demsetz shows himself  not so 
much in d isagreement  with Rothbard,  as unable to comprehend 
the latter. In Demsetz's view, 

If the owner of a factory considers locating next to an existing 
laundry, and the owner of that laundry protests in court that soot 
from the factory will raise the cost of laundering, the factory 
owner is more likely to be held liable for damages than if it is the 
laundry that contemplates locating next to an existing factory. (p. 
108) 

And why is this? It is due 

to the generally correct judgment that he who has not yet located 
his business can move his business to another location at less cost 
than he who has already fixed his assets into a particular location. 
(p. 108) 

Demsetz cast igates Rothbard for eschewing this weal th  maxi- 
mizat ion based analysis,  and ins tead de termining  the property 
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r ights  in th is  case on the  g round  '%hat every m a n  has  the  absolute  
r igh t  of p roper ty  in the  previously u n o w n e d  na tu r a l  resources  
which he finds" (p. 108). 

I f  th is  is the  bes t  Demsetz  can find in Rothbard  as an  answer  
to th is  quest ion,  he is deal ing wi th  a s t raw man.  To be sure,  
Demsetz 's  is an  accura te  p ro t raya l  of a view Rothbard  has  ex- 
pressed.  But  Ro thbard  did so in ano the r  context.  In  this context,  
Ro thbard  would say no th ing  of absolute  proper ty  r ights .  Ins tead ,  
he would uti l ize the  h o m e s t e a d i n g  principle.  If  the  factory was 
located the re  first,  41 it  would have  h o m e s t e a d e d  the  r ight  to spew 
for th  soot into the  a rea  u n d e r  content ion,  in Rothbard ' s  view. That 
is why  the  Johnny-come- la te ly  l a u n d ry  would have  to t ake  the  air  
as i t  found it, no t  because  of absolute  p roper ty  r igh ts  in  virgin 
terri tory.  Alternat ively,  if  the  l aundry  were  the  original  home-  
steader,  it  would be deemed  by Rothbard  to have es tab l i shed  
r ights  to enjoy the  same air qual i ty  it found upon  arrival ,  namely,  
p u r e Y  This  f i rm would be g ran ted  an  in junc t ion  aga ins t  the  late  
a r r iv ing  factory pol luter  not  because  of the  costs of moving  people 
before they  es tab l i sh  themselves ,  not  because  of the  not ion of 
absolute  proper ty  r ights  in h i the r to  unowned  resources,  bu t  be- 
cause of the  h o m e s t e a d i n g  maxim:  f irst  come, f irs t  served. The 
first  ar r ival  gets  the  r ight  to in te rac t  wi th  n a t u r e  as h e  sees fit. 43 
Demsetz ,  in o ther  words,  has  not  succeeded in achieving "real 
d i sagreement"  wi th  Rothbard .  He does not  even u n d e r s t a n d  the  
view of the  lat ter ,  a necessary  precondi t ion.  

Nor  is his  own perspect ive  in this  regard  above reproach.  
Based on his s t a t emen t s ,  one would expect  s y m m e t r y  from Dem- 
setz. I t  shouldn ' t  m a t t e r  who locates in the  given area  first; t he  
newcomers  should  always have lower relocat ion costs t h a n  the  
es tab l i shed  f i rm--before ,  t ha t  is, he has  pu t  down roots. There-  
fore, the  p roper ty  r ights  nod should always be given to the  
bus iness  concern wi th  asse ts  fixed into the  geographical  space. 

in  the  event,  however,  we are d isappointed.  This  works  j u s t  
fine when  the  soot c rea t ing  factory owner  is the  new kid on the  
block. However,  when  it  is the  laundry ' s  t u r n  to play newcomer,  
th is  no longer  holds.  Nor are  we vouchsafed any exp lana t ion  as 
to why  not. 

41I now assume that  there are only the two firms to be considered, the factory 
and the laundry. 

42Assuming, again, that  the only way this air quality could be altered would 
be by intervention of the factory. 

4~That is, after he becomes the owner of it. And this he can do by "mixing his 
labor with the land" in a productive manner. 
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Boat  Dock  

Noth ing  daun ted ,  Demse tz  next  i l lus t ra tes  his  phi losophical  per- 
spect ive wi th  a case in  which a boat  and  a moving  dock collide, 
leaving the  l a t t e r  damaged.  In his view, it is nonsense  to t h ink  
t h a t  the  former  caused the  h a r m  and  is t hus  liable, while the  
l a t t e r  was the  recipient  of the  h a r m  and  is t hus  the  victim. Why? 
Because  "all mot ion  is relat ive" (p. 108). One could wi th  equal  
reasonableness  say t h a t  the  boat  bashed  the  dock, or vice versa. 
And a t t e m p t  to d iscern  b lame or faul t  would be foolish. 

Demsetz ' s  a l t e rna t ive  scenario fairly leaps off the  page at  us. 
Whoever  "could have  p reven t ed  the  d a m a g i n g  in te rac t ion  at  leas t  
c o s t . . ,  is viewed as 'causing'  the  accident" (ibid.). He does not  
explicitly s ta te  t h a t  this  pa r ty  should be held legally responsible  
for the  accident,  bu t  this  is the  clear implicat ion.  

We have a l ready  seen  t h a t  t he  imposs ib i l i ty  of i n t e r p e r s o n a l  
compar i sons  of u t i l i ty  could bar  t h e  cou r t  f rom m a k i n g  a 
n o n - a r b i t r a r y  d e t e r m i n a t i o n  of leas t  cost. In  the  economic 
sense cost is t he  next  bes t  oppor tun i ty  foregone by t ak ing  any 
action. This,  by i ts  very  na tu re ,  can only be known  by the  eco- 
nomic actor  himself ,  and  not  by anyone else, such as a C o a s i a n -  
Demse tz i an  judge.  

Let  us however  explore not  the  economic not ion of cost, but  
r a t h e r  Demsetz 's  s t ipula t ive  definit ion. One possible tack he 
could have  t a k en  would have been to m a i n t a i n  t h a t  if a boat  and  
a dock crash together, and this causes damage to either, the  owner 
of the  one who failed to pu t  in place protective barr iers  (e.g., rubber  
tires) should be found liable. 44 This appears  to be the  logical conclu- 
sion, since "an ounce of prevent ion is worth  a pound of cure," and  
Demsetz is, if  noth ing  else, an  avid proponent  of weal th  maximiza- 
tion. The problem, here, though,  is tha t  it  all depends  upon one's 
level of t ime and risk preference. The old adage applies, clearly, if 
the  boat/dock owners are risk avoiders or even risk neutral ,  and 
have a low t ime preference. But  if thei r  preference for risk is intense 
enough, and their  t ime preference rates  are h igh enough, it may, 
paradoxically, be cheaper  to "go full speed ahead  and d a m n  the  
possible,  later,  in terac t ive  damage  consequences."  T h a t  is, the  
ra t iona l  course of act ion is to gamble:  to use  no protect ion at  all. 

Let  us  now abs t rac t  f rom objections based  on t ime  or r isk 
preference and  consider  the  case in which,  for some reason,  

44We here assume that  rubber tires of one level of thickness is sufficient to 
prevent damage. 
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ne i the r  the  boat  or dock owner  uses  such protect ive devices. One 
could m a i n t a i n  t h a t  cost 4~ is propor t ional  to the  l eng th  of the  side 
of the  edifice, and  t h a t  since the  dock is la rger  t h a n  the  boat,  t he  
l a t t e r  is t he  leas t  cost avoider, and  should  hence  be penal ized  for 
any crash.  However,  even t h o u g h  th is  is t rue ,  the  precise a rea  
where  the  two m a y  come into contact  wi th  each o ther  is precisely 
the  same. T h a t  is, a 100 foot boat  m a y  only hi t  100 feet of a 1,000 
foot dock, no more,  no less. 4s So th is  is no solut ion to the  problem, 
since the  cost of ins ta l l ing  rubber  t i res  is i den t i ca lY  

Now let us a s sume  tha t  the  costs of t i re  ins ta l la t ion  (for any  
given per imeter)  is cheaper  for the  dock t h a n  for the  boat because 
the  former is more stationary, is located closer to the  land (where 
used tires may  more cheaply be found), is closer to sources of cheap 
labor, etc. Here, at  last, we would have a relatively clear cut  
non-arbi trary judicial  decision4S: theowner  of the  dock, not  the  boat, 
is the  least  cost accident avoider, and  hence should be legally liable. 

There  are still problems,  though,  even in th is  "clear cut" case. 
I t  is a lways possible to ask  the  following quest ions:  The  dock 
owner  is the  leas t  cost avoider  of the  accident,  bu t  is he  respon-  
sible for it? Is it just to penal ize  someone,  given t ha t  he  didn ' t  
cause an  accident,  mere ly  because he could have avoided it more  
cheaply t h a n  someone else? The answer  t ha t  spr ings to mind  is 
No, it is not j u s t  to penalize a person who has  not  caused an  
accident,  49 even t hough  he could have more  cheaply avoided it. 

Demsetz 's  th ink ing ,  however,  does not  lie in this  direction. 
In s t ead  of specula t ing  about  different  cost scenarios,  he focusses 
on one: "the dock was ro t t en  for w a n t  of ma in tenance"  (p. 108). 
But  why  would  th is  m a k e  i t  cheaper  for t he  dock owner  to inves t  
in t ak ing  amel iora t ive  action? To be sure,  it  would p re sumab ly  be 
eas ier  for the  dock owner  to repa i r  his  own dock t h a n  for the  boat  
owner  to do this  for h i m  (at the  very least ,  the  l a t t e r  would have  

45We are now discussing cost in the superficial out-of-pocket sense of this term, 
not the proper alternative cost doctrine. 

46I abstract from the possibility of multiple collisions, at different points of the 
dock. 

47If the boat is made of wood, and the dock of metal, the former may be easier 
to destroy, and hence deserving of more protection, under  the vision we are now 
considering. 

48Due, of course, to our many assumptions which violate economic axioms. But 
the decision would still be arbitrary, unless we also jettison our analysis of 
interpersonal comparisons of utility. 

49This does not apply to a firm or a condominium which announces beforehand 
that  this is precisely the role of'3ustice" it will employ. Then, if one enters into its 
territory, one in effect gives consent to be bound by this rather  idiosyncratic notion 
of justice. 
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to undergo  the  expense  of obta in ing  permiss ion  from the  former  
in order  to do this). The ques t ion  is, why  would it be less expensive 
for the  dock owner  to repa i r  his facili ty t h a n  for the  boat  owner  
to t ake  defensive measu res?  One possibil i ty leaps to mind.  Sup- 
pose t h a t  the  dock's s ta te  of d is repa i r  consis ted of p ro t rud ing  
ma te r i a l  s t icking out  into the  wa te r  wi th  a sharp  point  at  the  end 
of it. For  example,  if the re  were a knife edged pole which ex tended  
off the  dock 20 feet into the  water,  th is  would require  t ha t  the  
boat  come equipped wi th  a 21 foot th ick  coat ing of rubber  t ires.  
As th is  is clearly more  expensive ~° t h a n  repa i r ing  one p ro t rud ing  
20 foot sharp  pole, Demsetz 's  case is made:  the  dock owner  should  
have ordered and paid for the  necessary  repairs .  Since he didn' t ,  
and  he could have done it  more  cheaply t h a n  bedecking the  boat  
wi th  a th ick  layer  of t ires,  he should  be liable for any  resu l t ing  
accident.  

Demsetz  reckons wi thout  one point however. What  renders  this 
example intuit ively obvious is this sharp pole, st icking out into the  
w a t e r  as it does. That  is why it is proper  to hold the  dock owner 
liable for the  accident. Tha t  protuberance offends our sense of 
justice; wi thout  it, we would be outraged by holding the  dock owner 
responsible, merely because he was the  least  cost avoider. 

This  pole also m a k e s  the  case for the  a l t e rna t ive  hypothes is  
based on blame. If  the  pole (a t tached  to the  dock) and  a boat  r a m  
into each other, it is no longer  t rue  t h a t  "all mot ion  is relative." 
On the  contrary,  it  is now clear t h a t  one person caused the  
accident,  and  the  o ther  was the  victim. Even  more  tell ing, it is by 
no m e a n s  clear  t ha t  the  inc ident  should  still be labelled an  
accident.  Surely, a dock wi th  an  ex tend ing  pole is more  like an 
accident  wai t ing  to h a p p e n  (e.g., a t h r ea t  of in i t ia tory  violence) 
t h a n  a normal  accident.  When  one goes walk ing  down the  s t ree t  
waving  a big pole a round,  if i t  connects  wi th  an innocent  person 
the  resu l t  is not  so m u c h  an  accident  as it  is a ssau l t  and  battery. 

There  is a m u c h  more  basic a t t ack  to which Demsetz  opens 
himself .  J u s t  as he is a road socialist,  he  is also a wate r  socialist. 51 
The point  is t h a t  the  whole problem of boat  vs. dock liabili ty arises 
because  the  wa te r  upon  which both  sit is an  unowned  resource.  
According to the  Lockean -Ro thba rd i an  theory  wi th  which we are 

5°At leas t  under  the  ar t i f icial  a ssumpt ions  under  which we a re  now laboring. 
51In charac te r iz ing  Demse tz  as a road or wa t e r  socialist ,  I m e a n  only to point  

to his lack of re l iance  on pr iva te  proper ty  r ights  in these  areas.  I cer ta in ly  do not  
m e a n  to imply  t h a t  he  takes  an  an t i -marke t  s tance on o ther  issues,  such as 
m i n i m u m  wage, ren t  control, t rade,  welfare,  etc. 
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cont ras t ing  Demsetz 's  Law and Economics perspect ive,  this  s ta te  
of affairs is u n n a t u r a l  and  improper.  In  this  view, the  law should 
allow for the  pr ivate  ownership  of bodies of water ,  such as lakes,  
rivers,  s t reams,  seas,  oceans, etc. 52 If  it  did, problems of the  sort  
men t ioned  by Demsetz  s imply would not  arise. 

For example,  suppose  I owned a lake. And on this  lake there  
appea red  the  Demse tz ian  dock and the  Demse tz ian  boat. I, as 
owner  of the  body of wa te r  in which they  both sit, would have the  
legal r ight  to de te rmine  the  l iabili ty rules  for accidents.  J u s t  as 
the  pr ivate  owner  of the  h ighway  sets the  rules  of the  road, so too 
does the  pr iva te  owner  of the  body of wate r  de t e rmine  the  laws 
which shall  prevai l  on the  lake or ocean. 53 U n d e r  these  conditions,  
in one fell swoop, the  whole problem would disappear .  Now it may  
well be t h a t  i f I  set  up the  wrong liabili ty rules  I will go bankrup t .  
After  all, I will be compet ing  wi th  every o ther  lake owner  in the  
a rea  for cus tomers ,  and  if any  pa r t  of my service is found want-  
ing- -c lean l iness ,  fish stock availability, access roads,  or l iabil i ty 
ru l e s - - I  will face the  t h r ea t  of C h a p t e r  11 reorganizat ion.  And 
this  is where  Demsetz  comes in as a force for good. I t  may  well be 
t h a t  his least-cost-avoider  p r inc ip le - -however  much  wan t i ng  we 
have found it to be on purely  economic g r o u n d s - - m a y  be of some 
service to lake owners.  If  so, we may  wish Demsetz  Godspeed in 
his en t r ep reneur i a l  task.  

In  o the r  words,  Demsetz 's  Law and Economic perspective 
serves a puta t ive  economic role under  water  socialism. Someone 
mus t  advise judges on liability rules from an economic perspective, 
and his theory, no ma t t e r  how problematic, at least serves this role. 
But  under  water  freedom, the perspective reduces to a mere  mana-  
gerial technique. Here, Demsetz  can take  his  place alongside 

52This need be no more of a normative claim than Demsetz's view that  liability 
should be assigned to the least cost avoider. What Demsetz really means by this 
is the positive claim '~If you want to maximize wealth, then liability rules should 
be writ ten in such terminology." Likewise, our claim could also be couched in this 
manner:  ~If you want to maximize wealth, privatize all resources, particularly 
including aqueous ones." However, while I do indeed subscribe to this claim, I also 
hold the normative view that  it is right that  private property rights be extended 
to all resources. This is because it is a violation of the l ibertarian legal code to 
prohibit any non-invasive act, and homesteading the oceans (or any other virgin 
territory) is certainly not invasive. On the l ibertarian legal code, see Hoppe (1993), 
Rothbard (1982a). On lake and ocean privatization, see Anderson (1983), Block 
(1992). 

53Subject, of course, to the basic l ibertarian axiom of non-aggression. For 
example, no lake owner can entice the fishing or boating public to his facility, and 
then kill them with impunity, on the grounds that  it is 'his" lake. This is no more 
justified than the same occurrence in a private residence. 
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biologists who advise the lake owner on fish stocks, sanitation 
engineers who recommend policies on water cleanliness, etc. 

Why do the Demsetzians of the world spend their time on 
endless ruminations about least cost avoiders? One possible ex- 
planation arises from the insight of water socialism. There is a 
long socialist tradition of blaming the market  for what are really 
problems of interventionism, or the lack of markets based on 
private property rights. For example, they castigate free enter- 
prise for unemployment, without realizing that  this problem 
stems from unions, wage legislation and the lack of a one-hun- 
dred-percent gold standard; they tax capitalism with the housing 
(homelessness) crisis, which is actually caused by a plethora of 
interventions, such as rent control, welfare, zoning, urban "re- 
newal," etc. They hold the market responsible for crime, not the 
government with its mismanagement  of welfare, prisons, educa- 
tion, drugs, etc. Road and water socialists make a similar mis- 
take. They see numerous externality and liability problems. Not 
realizing that  these are the result of interventionistic elements 
in the economy, they do not see markets and private property 
rights as the solution. Instead, they propose further government 
incursions, this time judicial ones. 

Of course there is an "externality problem" with street lights 
on sidewalks, but not in shopping malls. This is because the one 
does not benefit from the institution of private property while the 
other does. In the lat ter  case, but not the former, the externality 
is internalized. In similar manner, there is a problem assigning 
liability to boats and docks which sit on unowned bodies of water; 
but this problem would not occur under privatization. 

Economists see externality problems as widespread, but not 
within restaurants.  Yet they exist there, too, at least potentially. 
If the tables are located too close to one another, each customer 
will be a negative externality to the others under the resulting 
crowded conditions. Management consultants are needed to give 
locational advice to res taurant  entrepreneurs.  These problems 
are widespread, but tend to be ignored by "welfare" and "public 
administration" economists, because they do not appreciate that  
the market  tends to internalize these externalities, when (and 
only when) private property rights are allowed. ~4 

54Paradoxically, Coase (1974) has done more than  perhaps anyone else to show 
the inapplicabil i ty of the external i t ies  model to bodies of water. One would 
therefore th ink  tha t  people who write in his Law and Economics tradit ion,  such 
as Demsetz, would have incorporated these insights into his analysis.  
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Last  Clear  C h a n c e  Rule  

Let  us  now consider  Demsetz 's  commen t s  on the  ra i l road ki l l ing 
a t r e spas se r  by r u n n i n g  h i m  over. As usual ,  th is  economist  is 
concerned ent i re ly  wi th  leas t  cost avoidance efficiency and  wea l th  
maximizat ion;  r ights  and  wrongs never  en t e r  the  picture,  except 
for his view tha t  the re  is no th ing  more  to ethics t han  efficiency: 
"It is difficult to ever  describe unambiguous ly  o ther  cr i ter ion for 
de t e rmin ing  w h a t  is ethical" (p. 109) apa r t  f rom efficiency. 

The l iber ta r ian  answer  to the  t r e spas se r  is r a t h e r  s t ra ightfor-  
ward.  The  t r e spasse r  is a t h i e f  (of services) and  should  be deal t  
wi th  the  ful lest  ex ten t  of the  law. Certainly,  the re  would be no 
ques t ion  of hold ing  the  vict im of th is  act, t he  rai lroad,  gui l ty  for 
going about  its legal bus iness  of t r ans fe r r ing  people and goods. I f  
the  t r e spasse r  is h u r t  or kil led by the  t r a in ,  the  b lame res ts  wi th  
him, not  the  vict im of the  t respass .  

Demsetz ,  in contrast ,  regards  the  t respasser  who is h i t  by the  
t r a in  on i ts  own proper ty  as the  victim. His rendi t ion  of his  
opponents '  point  of view is of g rea t  in teres t :  

Since the trespasser could avoid the accident at less cost than the 
railroad, it would seem that efficiency would call for liability to 
rest on the trespasser even if the railroad made no attempt to 
warn. (pp. 108-9) 

Demsetz  dismisses  this  view as "superficial." Before proceed- 
ing wi th  his analysis  in detail ,  I m u s t  note  t h a t  th i s  is more  t h a n  
pass ing  curious.  All du r ing  the  course of his  art icle (1979), effi- 
ciency has  been de f ined  in t e rms  of leas t  cost avoidance.  Now, 
however,  w h e n  Demsetz  wishes  to defend the  las t  clear  chance 
rule  (unless  the  ra i l road engineer  a t t e m p t s  to wa rn  the  tres- 
passer,  the  ra i l road is held  liable for h i t t ing  him) all bets  are off. 
In  th is  case, efficiency is now defined in t e rms  of "the l ikelihood 
of saving a man ' s  life and  the  value of doing so" (p. 109). 

H u m a n  life is of course valuable,  a l though  this  should  be at  
leas t  somewha t  a t t e n u a t e d  in the  case of t respassers .  Demsetz ,  
however,  is a neoclassical  economist ,  one who lives or dies by the  
falsifiabili ty principle.  I f  one case can be cited where  least  cost 
accident avoiding should not  in his opinion entai l  liability status,  
he mus t  in all conscience give it up, at least  as an absolute maxim. 
Here, he h imsel f  furnishes us wi th  j u s t  such a case. However, 
ins tead  of admi t t ing ,  or even acknowledging t h a t  this  concession 
has  shot  his own thes is  in the  foot, so to speak,  he bl i thely moves 
o n .  
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His concern, now, is wi th  saving the  t respasser ' s  life, and  wi th  
de te r r ing  a n y t h i n g  t h a t  mi l i ta tes  aga ins t  t h a t  goal. The s tory 
now becomes more  t h a n  a l i t t le difficult  to follow. Firs t ,  Demsetz  
avers t h a t  the  t r e spas se r  could have  avoided the  accident  at  less 
cost t h a n  the  railroad. (He gives no reason to suppose this, but  let 
t ha t  pass; this is not  the  first t ime he has  merely assumed the  costs 
at  issue to be greater  on one side t han  the  other.) This would seem 
to imply t respasser  liability, at  least for him. Then, he reverses field 
and concludes tha t  the  life of this tortfeasor is worth more t han  the 
inconvenience to the  legit imate owner of the  private property in 
question. (Again, no explanat ion for this calculation is offered, but  
let tha t  pass, too.) Clearly, Demsetz  is tai loring the rules to arr ive 
at  a conclusion he wishes  to reach on o ther  grounds.  

Judicial Equity 

Professor Demsetz  does not  claim perfect ion for his system. He 
freely concedes the  possibili ty of error. Not for h im are the  niceties 
of perfect  competi t ion,  pu rchased  at  the  cost of i rrelevance to the  
real  world. He s ta tes  

I do not mean to miscalculate the difficulty of the problem, to 
suggest that mistakes are not made, or to underestimate the com- 
plexity of the real institutions used to resolve the problem. (p. 109) 

This  is all well and  good, and  ce r t a in ly  i m p a r t s  a measu re  
of moderat ion to the  proceedings. The only problem is, given the  
exigencies of in terpersonal  comparisons of utility, how can Demsetz 
determine,  even in principle, t ha t  a b lunder  has  been made  in any 
given case? The same difficulties tha t  face the  court in comparing 
the  necessarily subjective costs of one person with another  also 
make  it impossible for the  analyst  open to the  possibility of judicial 
error, such as Demsetz,  to be aware of it. For example, let us suppose 
tha t  a judge rules in favor of a tennis  player vis-a-vis a would-be 
sleeper, because he th inks  tha t  the  benefits of athletics during the  
afternoon are worth  $100, while the  costs foregone by the  wannabe  
sleepers, because there  are so few of t h e m  at tha t  hour, are only $40. 
In his opinion, the  decision "saves" society $60. Along comes Dem- 
setz, ever ready to find '~nistaken" judicial decisions. He pounces 
upon this one as being in error. To do this, he mus t  make a claim along 
the following lines. Namely, tha t  the benefit to the racketeer  has been 
overest imated by the  judge and in point  of fact is only $70, while 
the  costs to the  insomniac have been underes t ima ted  by the jur i s t  
and are actually $90. The point  is, the  same necessary arbi t rar iness  
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t h a t - f a c e d  the  judge  in his  in i t ia l  d e t e r m i n a t i o n  now cas ts  i ts  
baleful  coun tenance  upon  Demsetz ,  in  his  a t t e m p t  to second 
guess  the  m e m b e r  of the  court .  I f  the  f i rs t  h a d  no objective 
cons idera t ions  upon  which  to base  a decision, t h e n  n e i t h e r  does 
the  second (e.g., Demsetz) ,  in  his  a t t e m p t  to check for "mis takes . "  

Whe the r  these  miscalculat ions can be recognized or not, Dem- 
setz th inks  there  is a force which can overcome this  possible lacuna: 

There is reason to believe tha t  a series of common-law type 
decisions will tend to converge on efficient definitions of rights 
because a legal decision that  generates inefficiency is more likely 
to set in motion a stream of appeals and new cases designed to 
upset that  decision than would be the case had the decision been 
correct from the viewpoint of efficiency. "Losers" generally have 
more to gain from upsetting a decision than "winners" have in 
defending that  decision when it has produced an inefficient allo- 
cation of resources, and just the reverse when it has produced 
an efficient  allocation. (p. 109) 

Even  a t  f i rs t  glance th is  seems to be a weak  founda t ion  upon 
which to base  t he  en t i r e  L a w  a n d  Economics  edifice.  I t  a p p e a r s  
e spec ia l ly  f l imsy  c o m p a r e d  w i t h  t h e  p ro f i t  a n d  loss  w e e d i n g -  
o u t  s y s t e m  of  f r ee  e n t e r p r i s e  w h i c h  t e n d s  to e n s u r e  t h a t  
e x t a n t  b u s i n e s s e s  a r e  t he  bes t  of  an  impe r f ec t  lot. I t  su f fe r s  in  
c o m p a r i s o n  to t h e  economic  m a r k e t  in  t h a t  whi le  t he  loser  of  
w h a t  D e m s e t z  is p l ea sed  to call an  ineff ic ient  decision can indeed  
l aunch  an  appeal ,  w h e t h e r  i t  is ac ted  on, or accepted,  is en t i r e ly  
a t  the  d iscre t ion  of the  judiciary, the  very ins t i tu t ion  which puta-  
t ively c rea ted  the  e r ror  in  the  f i rs t  place. In  cont ras t ,  u n d e r  the  
free m a r k e t  sys tem,  the  d i ssa t i s f ied  cus tomer  can pa t ron ize  a 
f i rm o ther  t h a n  the  one which  in i t i a l ly  fa i led to please him.  

In  the  case of m a r k e t s ,  moreover,  t he  f i rm t h a t  fails to sa t i s fy  
consumers  loses out,  necessa r i ly  so. In  compar i son ,  jud ic ia l  e r ro r  
f i r s t  canno t  be recognized,  and  second, even  i f  i t  could,  t h e  
t e n d e n c y  for m i s t a k e  m a k i n g  j u d g e s  to be s h o r n  of  t h e i r  j ud i c i a l  
robes  on t h i s  g r o u n d  is v e r y  weak .  J u d g e s  a re  e lec ted ,  or 
appo in ted  by a r e l a t ive ly  n o m r e s p o n s i v e  poli t ical  sys tem.  55 This  
is h a r d l y  a recipe for accountabi l i ty .  

55Dollar voting takes place everyday, dozens of times. Political votes occur 
every two or four years. The former can be pinpointed as narrowly as that for 
different flavors of bubble gum; the latter is a package deal, where the citizen 
cannot distinguish between a candidate's activities on scores of fronts. There is a 
case, moreover, for rational voter ignorance, given the unlikelihood that any one 
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There is, however, a possible rejoinder  open to Demsetz,  but  
I am inclined to doubt tha t  he will wish to make  it. What  if judges,  
too, were par t  of the market?  That  is, consider a system verging 
upon free market  anarchy (D. F r i edman  1989; Rothbard 1970, 
1973, 1982a; Benson 1989, 1990) where  judges  are  not appointed 
through the political process, but  are ins tead marke t  partici- 
pants ,  forced to rely upon voluntary  payments  for thei r  f inancial  
sus tenance .  Then,  only the  first  of these problems would exist. 

There is another  theoret ical  difficulty. If  it is t rue  tha t  losers 
have more to gain from challenging an inefficient decision than  
winners, it is equally t rue tha t  they will have fewer resources with  
which to do so. Whether  one effect swamps the other  is impossible 
to say. But the upshot  should yield little comfort to advocates of 
judicial  equi l ibr ium tendencies  such as Demsetz. 

Then, too, there  is the practical problem. Business concerns 
which survive the marke t  test  of profit and loss are more or less 
eff icient--no ma t t e r  which criterion is used to make  tha t  deter- 
mination.  The same, alas, cannot  be said for the political-legal- 
judicial  process. Ra ther  than  "efficiency," the word tha t  springs 
to mind is the very opposite. Fur thermore ,  if there  is an  inexora- 
ble tendency for good laws and sensible court  decisions to ema- 
na te  from Washington,  D.C. and the s tate  capitals,  why are they 
centers  of graft  and corruption? Apologetics of this sort takes  a 
par t icu lar  b rand  of courage, and we can indeed credit  Demsetz 
for showing far more t han  his fair share  of this quality. 

As well, there  is the  legal doctrine of"s tare  decisis," a corner- 
stone of our existing judicial  system. This implies a r a the r  slavish 
respect for precedent,  which tends not only not to weed out bad 
decisions, but  r a the r  to en t rench  them. 56 If  one ill conceived 
finding is rendered,  all s imilarly aggrieved part ies will not be 
motivated to re-l i t igate the issue, as thei r  probability of success 
is now lower t han  it was in the first instance.  In a monopoly 
just ice system, poor decrees discourage those with valid com- 
plaints from litigating. 

Private vs. Community Property Rights 
Demsetz  now re tu rns  to a discussion of public goods, free riders,  
external i t ies  and high t ransac t ion  costs. I t  is on the  basis of these  
phenomena  tha t  he tr ies to "rationalize a role for the  state" so as 

person will  be a t ie  b reake r  in an  election; th is  of course does not  apply  to the  
consumer  in a m a r k e t  who buys for himself.  

56I owe this  point  to Ka ren  Selick. 
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to solve the  problem of na t iona l  defense,  foreign policy and clean 
air. His d iscuss ion leaves much  to be desired.  

Demse tz  s t a r t s  offhis  call for "communal  proper ty  r ights ,"  i.e., 
g o v e r n m e n t  control,  by ci t ing s i tua t ions  "when the  gains  or costs 
associa ted wi th  pa r t i cu la r  in te rac t ions  are  not  confined to a few 
par t ies ,  but ,  ins tead,  are spread  th in ly  over large n u m b e r s  of 
individuals"  (p. 110). 

Will iam F. Buckely Jr. once described the  conservat ive move- 
m e n t  as an ent i ty  si t t ing a thwar t  history, and yelling '~qo!" It  would 
appear  tha t  economists who point out the illegitimacy o f  mak ing  
interpersonal  comparisons of uti l i ty perform a similar  role. The 
problem is, this way of pu t t ing  the  issue runs  afoul of in terpersonal  
comparisons of uti l i ty prohibitions. How do we know when  gains or 
costs are confined narrowly or spread  thinly? Yes, we can note  
t r e spass  (of people or r u n a w a y  soot) and,  as a resul t ,  the  problem 
of d i r ty  air  can easi ly be solved by pr iva te  proper ty  r ights  insti-  
tu t ions .  Demsetz  allows t h a t  

it is difficult to see how costs and benefits can be internalized at 
practical cost, as would be true with regard to air pollution in any 
private property rights system that I have been able to envisage. 
(p. 110) 

The problem here,  however,  is not  the  marke t .  Rather ,  it  is 
Demsetz ' s  lack of imag ina t ion .  P e r h a p s  some new scenarios  
would p re sen t  themse lves  if  he pe rused  some of the  l ibe r ta r i an  
env i ronmen ta l i s t  l i t e ra tu re  (Block 1990; Rothbard  1982b; Hor- 
witz 1977). Here,  he  would l ea rn  t h a t  the  reason  we have  dir ty  
air  is t h a t  for decades  g o v e r n m e n t  judges  refused  to upho ld  the  
t r e spas s ing  laws aga ins t  e r r a n t  soot pa r t i c l e s - - and  t h a t  th is  has  
no th ing  to do wi th  external i t ies ,  ne ighborhood effects, costs, etc. 
Rather,  it was a philosophical failure. The point is, interpersonal  
comparisons of utility present  no difficulties to he who seeks prop- 
er ty  r ights  violat ions as the  source of air pol lut ion problems;  in 
con t ras t ,  i t  se ts  up  i n s u p e r a b l e  ba r r i e r s  to the  Law and Econom- 
ics h igh- t ransac t ion-cos t  hypothes is .  

As to na t iona l  defense,  the  obvious re joinder  is t h a t  "one 
man ' s  mea t  is ano the r  man ' s  poison." Defense may  well be a value 
to mos t  people in  the  U . S . - - a t  leas t  as shown th rough  public 
opinion pol l s f f  Bu t  w h a t  about  pacifists,  for whom a na t iona l  

57But if there is one thing that is certain, it is that people lie to pollsters. In 
the absence of markets, of course, there is no way that true preferences can be 
revealed, or demonstrated. 
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defense would presumably  be a disutili ty? Unless one is willing 
to state tha t  e i ther  there  are no pacifists in the U.S., or tha t  the 
benefits they  receive are somehow outweighed by the losses 
suffered by the major i ty - - in  b la tan t  contradict ion to the stric- 
tures  against  in terpersonal  comparisons of u t i l i ty- -one  cannot  
even ta lk  about the "gains" accrued by nat ional  defense. On the  
contrary, this a rgument  is incoherent  (Hummel  1990). 

Then, too, there  is the misuse of language.  By the phrase  
"communal private property rights" Demsetz does not refer to the 
decision of individuals  to voluntar i ly  pool thei r  legi t imately 
owned resources. Examples  of such cooperation which meri t  the 
te rm "private property rights" include the kibbutz, 5s the monas- 
tery, churches,  firms, cooperative and condominium housing de- 
velopments ,  stock companies,  par tnersh ips ,  etc. In contrast ,  
Demsetz  uses this t e rm to refer to the government 's  seizure of 
private assets for its own purposes. The proper appellation in this 
case is not the contradiction in terms "communal private property 
rights," but  r a the r  "lack of property rights," or "theft." To asser t  
tha t  a group of people has communal  property rights is to imply 
the notion tha t  they have a right to use the property in any 
(non-invasive) way they  wish, and to exclude others from using 
them at all. But  if the  way the  proper ty  came to the communi ty  
in question was against  the wishes of its original and legi t imate 
owners,  then  this group of people most cer ta inly  does not have 
the i r  r ight  to use these resources as they wish respected.  On the 
contrary, the r ightful  owners are forced to give up thei r  property; 
it  is then  used in a m a n n e r  de te rmined  by the government ,  or by 
a majority of those deemed to be members of the "communal" or 
"cooperative" group. 

This democratic philosophy is not without  its flaws. Suppose 
tha t  a fr iend of mine and I break into your home, and you catch 
us in the  act of absconding with your bicycle. You protest  tha t  this 
is theft. We criminals, being of a philosophical turn of mind, are 
willing to debate this issue with you. To prove our point (that this 
bike is now "communal private property") we hold an election. 
First  we ask "how many  people th ink  the bicycle should be left 
r ight  where  it is, under  the control of its [previous] owner, tha t  
is, you?" One hand  goes up. Yours. Then we ask "How many think 

58Abstracting from the fact tha t  in Israel these organizations typically receive 
state subsidies. What I have in mind is perhaps best thought of as a Platonic 
Kibbutz, one which adheres to all the voluntary communal aspects of that  kind of 
group, but  does not receive tax money forcibly mulcted from nonmembers. 
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it ought to be taken away, and used for communal private prop- 
erty purposes, to be determined by the majority?" Two hands go 
up. Ours. 59 Would such a justification satisfy Demsetz? Hardly. 

E t h i c s  

With this as a jumping  off point, Demsetz now begins his analysis 
of ethics. In the case of the famil iar  public goods, given high 
t ransact ion  costs and the free r ider  problem, he asserts:  

government intervention may be thought to be clumsy, costly, and 
misdirected, but it is seldom thought to be unethical. Similarly, 
the opposition to the government's use of defense forces may be 
based on its involvement in an immoral war, or its use of an 
immoral draft, but it is seldom based on the immorality of the 
principle of using the government to provide for the "common" 
defense. But when a government confiscates property rights that 
could have been obtained through the market, as with condemna- 
tion proceedings, the military draft, or the nullification of gold 
clauses during the recession of the 1930s, there is more than a 
hint of belief that an unethical theft of rights has been perpetu- 
ated. (pp. 110-1) 

But why is the good professor so sure tha t  none of these things 
can be just if ied on Law and Economics grounds? Surely, if we take 
him at his ( interpersonal  comparisons of utility) word, these are 
all empirical questions. Their  answers  can only be de termined 
after  a thorough and exhaust ive cost-benefit analysis has been 
concluded. As it s tands now, however, the text makes  Demsetz 
appear  as if he has adopted "religious and intuit ive faith" (p. 98). 
After all, in his own view, condemnation of private property and 
gold clause nullification are not objectionable in principle. How, 
then,  has he come to the conclusion tha t  these acts (even if proven 
inefficient through empirical interpersonal  comparisons of util i ty 
calculations) are an "unethical thef t  of rights?" This would surely 
surprise his Chicago colleagues. 

Demsetz is clearly uncomfortable with the language of ethics. 
And this should occasion little surprise; af ter  all it is he who took 
the view tha t  there  is no more to moral i ty  than  economic effi- 
ciency. However, there  is one exception to this generalization. He 
pulls no punches with regard  to the mil i tary draft.  Demsetz is on 
record as equat ing ethics and economic efficiency. If  so, why resort  

59I owe this example to Marshall Fritz. 
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to the  l anguage  of mora l i ty  at  all? Why not  st ick to w h a t  for h im 
is the  t r ied  and  t rue  world of wea l th  maximiza t ion?  

A Walk  A r o u n d  t h e  B l o c k  

Demsetz  and I once took a long walk  toge ther  a round  the  block 
(as i t  happens ,  i t  was  du r ing  a break  at  the  mee t i ng  of the  Mont  
Pe le r in  Society in Munich).  As we proceeded,  a lost m a n  ap- 
proached  us, a sk ing  for directions.  Demsetz 's  c o m m e n t  to me  
a f t e rwards  (since we were both  s t rangers ,  we could not  help him) 
was t h a t  th is  person was proper ly  al lowed by law to b reak  into 
our  conversa t ion  to ask  direct ions since the  in format ion  we could 
possibly have  r ende red  h i m  would likely be more  valuable  to h im  
t h a n  would the  t r ivial  loss of t ime,  and  the  i n t e r rup t i on  of the  
flow of conversat ion,  be costly to us. My reply was t h a t  this  was 
proper ly  al lowed by law only because it  did not  cons t i tu te  an  
invasion of person  or leg i t imate ly  held  proper ty  r ights .  

Several  o ther  t hough t s  now occur to me. Firs t ,  the re  were two 
of us and  only one of him. If  we m a k e  the  heroic a s s u m p t i o n  of 
equal  value placed on t ime for the  th ree  of us, t h e n  it  is l ikely t ha t  
our  loss was twice his gain. I f  the re  were  5 or 10 of us  walk ing  
along and  ta lking,  t h e n  on this  account  the  m a n  a lmost  ~° cer ta inly  
should  have  been legally penal ized for reducing  weal th .  

Second, I could probably specify condit ions unde r  which it 
would be improper  or illegal for one person to b reak  into the  
conversa t ion  of another ,  except,  perhaps ,  unde r  the  most  ex t reme 
of c i rcumstances .  This  is a point  in Demsetz 's  favor, as the  
cr i ter ion appears  to depend  upon  to whom is the  i n t e r rup t ion  
more  i m p o r t a n t  and  valuable:  the  i n t e r r u p t e r  or in te r rup tee .  But  
the  problem wi th  this  is t ha t  ex an te ,  it is ex t remely  difficult to 
tell. Here pr iva te  p roper ty  r ights ,  cont rary  to Demsetz ,  can come 
r id ing  to the  rescue.  In symphony  halls,  hospi ta ls ,  dur ing  lec- 
tures ,  movies,  the  owners  can specify "quiet please" rules,  which 
prevent ,  or a t  least  reduce,  the  incidence of vocal in te r rup t ions .  
Those who do th is  and  the reby  sat isfy the i r  cus tomers ,  will 
prosper.  Those who do not  will not. T h i s  is why people feel free to 
break  into conversa t ions  or not. On the  public s t reet ,  in contras t ,  

6°I am forced to speak in this modest and unsure terminology given that  
without interpersonal comparisons of utility, we are at  sea without a rudder as far 
as such calculations are concerned. More precisely, it is not objectionable at all to 
say in common parlance that  had one man asked directions of five or ten, the gain 
to the former is likely to be less than the loss to the latter. In ordinary language, 
there can be no objection. As a commonsensical matter, we make interpersonal 
comparisons of uti l i ty all the day long. But Demsetz and I are engaged in an 
intellectual debate, where a certain precision of language is required. 
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th is  ins t i tu t ion  cannot  work, because  the  s t ree ts  are unowned  
and there  are t hus  no legi t imate  pr ivate  proper ty  rules  which 
obtain the re  (s t reet  socialism). People are therefore  forced to 
employ the  mores  learned  in o ther  contexts ,  wi th  somet imes  
u n f o r t u n a t e  resul ts .  For example,  it  is by no means  u n k n o w n  for 
young  males  in the  inner  city to kill people who have mere ly  
looked at  them.  This  occurs on the  s t ree t  and  in public parks ,  bu t  
more  rare ly  on relat ively more  well gua rded  pr ivate  property.  

Paterna l i sm 

Our au tho r  now enters  into a t ra in  of t hough t  which migh t  be 
seen as per iphera l  at bes t  to Block (1977a) the  article he  is 
p re sumab ly  debat ing.  We shall  never the less  pu r sue  h im on these  
grounds  since, as it  t u rn s  out, the re  is some relevance to ma t t e r s  
of m u t u a l  concern af ter  all. 

He s ta r t s  out, reasonably  enough,  def ining pa t e rna l i sm  as the  
"coerced denial of normal  contract ing rights" (p. 111). One might  
expect tha t  as an  economist  concerned wi th  weal th  maximizat ion ,  
he would eschew p a t e rn a l i sm  as cont rary  to the  in te res t s  of 
people involved in m u t u a l l y  beneficial  t rades .  If  so, one would be 
disappointed:  "it is not  c l e a r . . ,  t h a t  the re  should  be no pa te rna l -  
ism, nor  how far pa t e rna l i sm  m a y  be carried" (p. 111). Bu t  this ,  
to say the  least ,  is surely incompat ib le  wi th  weal th  maximizat ion ,  
a s s u m i n g  t h a t  we are not  deal ing wi th  chi ldren or m a d m e n .  After  
all, i f  o rd inary  people cannot  be t r u s t e d  to know their  own inter- 
ests, who can be? 

At this  point  Demsetz  goes off into a disquis i t ion on sociobi- 
ology. This,  it  would appear,  is an  effort to uncover  people who 
can be t r u s t e d  to act paternal is t ical ly,  bu t  to do so in the  bes t  
in te res t s  of others ,  the i r  wards.  

The l iber ta r ian  m u s t  look at  th is  ent i re  en te rpr i se  wi th  a 
cer ta in  a m o u n t  of equanimity ,  since he rejects p a t e r n a l i s m  r ight  
o f f the  bat,  on principle.  Not so for the  benevolent  in te rvent ion is t ,  
such as Demsetz.  To him,  it  is a m a t t e r  of no l i t t le concern t h a t  
the  person ass igned the  pa te rna l i s t ic  role actual ly  carry i t  out  for 
the  benefi t  of his ward,  despi te  the  well known  Acton axiom about  
the  corrupt ibi l i ty  of power. 

Who, then ,  can be t r u s t e d  wi th  this  delicate task? Sociobiol- 
ogy, according to Demsetz ,  offers a r ecommenda t ion :  "To a large 
extent ,  a l t ru i sm is l imi ted  to k insh ip  relat ions" (p. 111). Say wha t  
you will about  this  ini t iat ive,  his defense of "kinshipocracy" is at  
least  novel and  invent ive.  The problem is, t he re  is much  more  t h a t  
can be said about  Demsetz 's  view of it, none of it  too positive. F rom 
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a l iber tar ian  point of view the notion of pa terna l i sm must  be 
completely negative; but  it is even problematic from his own Law 
and Economics perspective. Where is the a rgumen t  tha t  pater-  
nal ism will actual ly promote weal th  maximization? If anything,  
the reverse  should be apparent .  Set t ing aside a man's decision 
because his brother, or all five of his siblings together  will it, is 
hard ly  a guaran tee  of welfare improvement  in his behalf. Nor is 
there  even an expectat ion tha t  this goal would be at tained.  If  is 
of course likely tha t  a stranger,  or any five people picked at 
random from the general  population, would do far worse than  the 
man's  kin. Sociobiology does give strong evidence for tha t  conten- 
tion. But so what? Demsetz's self-claimed brief  is to improve 
economic welfare, not to advance policies tha t  disrupt  weal th  
creation less than  even worse al ternat ives.  

There is his positive claim in this context: "Paternal ism is, in 
fact, largely limited by na tu ra l  selection to in t rafamily  relation- 
ships" (p. 112). Stuff  and nonsense! The biggest pa ternal i s t  the 
world has ever known, the most thoroughgoing, and, as it hap- 
pens, the most  vicious and depraved, is of course tha t  very 
inst i tut ion Demsetz seems so in ten t  on defending: the govern- 
ment.  George Washington may  have been called the "Father  of 
our country," but  this is mean t  only in a f igurative sense. He and 
his successors are cer ta inly no kin to the rest  of us. And yet, 
par t icular ly  in the last 100 years  or so, governments  have been 
exercising more and more paternal is t ic  powers over the ent i re  
citizenry. 

How else can we in te rpre t  the actions of Stalin or Hitler? Each 
was doing wha t  he thought  was his level best for his '~kinfolk" 
(respectively, proletar ians  and Aryans).  Of a more benevolent  
variety, the actions of such leaders as F.D.R., Kennedy, Johnson,  
Bush and Clinton may  also be in terpre ted  as paternalist ic.  Yet it 
is hard  to see how the reductions of economic freedom they 
brought  about were actual ly beneficial. 

Competition 

If  any fu r the r  evidence of Demsetz's moral  myopia were needed, 
his discussion of competit ion more than  fills the bill. 

He begins by describing the phenomenon:  

There are a multitude of methods for competing, ranging from a 
brick through a rival's place of business to a reduction in price to 
the introduction of a superior product. (p. 112) 
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Even  at  this  level, objections m u s t  be regis tered.  In  econom- 
ics, compe t i t ion  is a way of cooperating. Paradoxically,  even 
t hough  bus iness  rivals may  go " h a m m e r  and tongs" at  each other, 
the i r  act ivi ty is pa r t  and  parcel  of the  marke t ,  and  such commer-  
cial in te rac t ions  are a cooperative endeavor  meld ing  toge ther  the  
goals of mil l ions of people. I ts  reach is l imi ted  only by the  ex ten t  
of the  division of labor. Many  people t h ink  t ha t  professional  
a thle t ic  t eams  are only compet ing  wi th  one another .  But  economi- 
cally speaking,  they  are in a deeper  sense engaged in m u t u a l  
cooperation,  p u t t i n g  on a show for the  paying cus tomers .  For all 
of the  fabled r ivalry which occurs in this  venue,  they  cooperate  
wi th  each o ther  precisely as m u c h  as m e m b e r  of o ther  large f i rms 
which en t e r t a in  the  public: symphony  orchestras ,  movie compa- 
nies, etc. 

The po in t  is t h a t  t hey  r e f r a in  f rom aggress ion;  compet i t ion ,  
a t  l eas t  in the  economic sense,  is l imi t ed  to non- invas ive  acts. 
This  even  inc ludes  boxing. Superf ic ia l  a p p e a r a n c e s  to the  con- 
t rary,  no aggress ion  t a k e s  place in the  r ing  (apar t  f rom pur-  
poseful  head  bu t t s ,  h i t t i n g  below the  belt ,  and  o the r  such  ru les  
violat ions) .  The  o rd ina ry  r igh t  cross, which in mos t  o ther  con- 
texts  would count  as aggress ion ,  does not  qual i fy  as such  in th is  
context .  For  bo th  pugi l i s t s ,  ag ree ing  to t a k e  p a r t  in th i s  a th le t i c  
contes t ,  have  m u t u a l l y  r e n d e r e d  w h a t  would  o the rwise  be con- 
s ide red  a s s a u l t  and  b a t t e r y  in to  voluntary,  "cooperative" behav- 
ior. 

Paradoxically, the  more  compet i t ive  is the  a thle t ic  contest ,  
the  more  economic cooperat ion occurs. No one would regular ly  
pay good money  to see games  wi th  scores like 150 to 0. Thus,  
wi thou t  a fiercely ba t t led  contest ,  where  the  ident i ty  of the  
winne r  is not  a foregone conclusion, lit t le if any economic coop- 
e ra t ion  will t ake  place. 

Given t h a t  compet i t ion  is at  bo t tom a cooperative effort, 61 we 
can immedia t e ly  see t ha t  the re  is no "mult i tude"  of compet i t ive  
models,  at leas t  not  along the  lines ske tched  out  by Demsetz.  
Lowering prices and in t roduc ing  be t te r  products?  Yes, of course. 
But  th rowing  a brick t h rough  a rival's p la te  glass window? How 
can t ha t  be competi t ive? If  it  isn ' t  cooperative,  it  cannot  be 
compet i t ive  either,  at leas t  not  in the  legal and  economic sense.  
Wha t  is it  then?  It is a pr iva te  proper ty  r ights  violation, pure  and 

6hi'his of course is not to deny that rivalry may well, and often does, exist 
between the competitive parties. 
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simple.  I t  doesn ' t  deserve to be l is ted alongside such peaceful  
activit ies as price and qual i ty  compe t i t i onY 

Demsetz  does concede t h a t  "social scien[tists]  and  the  h u m a n -  
ist  phi losophers"  (p. 112) make  an  ethical  d is t inct ion be tween  the  
tossed brick and  the  lowered price. But  biologists do not. Even 
apa r t  from his glowing rendi t ion  of sociobiology, it  is clear where  
Demsetz 's  loyalt ies lie, academic discipline-wise: wi th  the  latter.  

Am I be ing u n f a i r  to Demse tz?  He does, a f te r  all, al low t h a t  
" there  is a s t rong  cor re la t ion  b e t w e en  the  efficiency conse- 
quences  of va r ious  forms of compe t i t i on  and  the  degree  to which  
t hey  are  j u d g e d  to be p roper  or e thical"  (p. 113). He could 
scarcely  m a k e  t h a t  po in t  if  he abso lu te ly  re fused  to d r aw  
e th ica l  d i s t inc t ions  b e t w e e n  the  br ick and  the  lowered price. 
However, he takes  this  all back (and more) when  it  comes to his 
analysis  of monopoly: 

The securing of monopoly through legislated protection, how- 
ever, seems much less likely to yield these gains than the 
securing of monopoly through superior products. It is difficult for 
me to see how to distinguish these two sources of negatively 
sloped demand curves other than by judging their likely contri- 
butions to real wealth, and it is only when judging that ethical 
considerations become relevant. (p. 113) 

Here  he is, back at  the  same old ethics-consists-of-no-more- 
than-eff iciency lemonade  s tand.  I f  he can' t  see a moral difference, 
over and  above "likely cont r ibut ions  to real  weal th"  be tween  
a t t a in ing  single seller ~3 s t a tus  by legislat ive fiat and  by sa t is fying 
cus tomers ,  it  is ha rd  to see how it can be c la imed tha t  he has  any 
moral  faculty at  all. 

There  are those,  moral  relativists,  who th ink  tha t  by definition 
every society, every culture, and even every individual absolutely 
m "  ~_64 h ~,~ ave a moral  faculty. Even the  Nazis and Communis t s ,  who 
kil led mill ions of innocent  people, are defended in some quar te r s  
as hav ing  a moral  sense. To the  query  "How can this  be?" they  
reply 'They  ju s t  have a different sense of morals ."  

62To be sure, one can define competition to include both invasive and non-in- 
vasive activities. Stipulative definitions cover a multi tude of opinions. But to 
conflate these very different kinds of behavior is at least problematic from the 
point of view of precision of language. It also leaves a large moral vacuum, in that  
these activities have very different ethical implications. 

63For an explanation of why I refuse to employ the word '~nonopoly" to describe 
market success, see Armstrong (1982), Block (1977a), Armentano (1972, 1982) and 
especially Rothbard (1962). 
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But there is a fallacy here. Suppose we come across a new breed 
of creatures, who speak an entirely different language. 65 Our first 
task in setting up relations with them is to create and English - X 
language dictionary. We begin by pointing to an object, and saying 
"cup." They are accommodating, and point to various cup like ob- 
jects, and say "plunk" as they do so. They apply "plunk" to glasses, 
bowls, pots and pans and wastepaper  baskets. They refuse to apply 
it to apples, bananas,  bicycles and pencils. We conclude the '~lunk" 
and "cup" are rough translations. Next, we point to the appendage 
at  the end of our leg, and say "foot." They point in the same direction 
on themselves and say "garr." We say to ourselves, "aha, 'foot' and 
'garr '  are equivalents in our two languages." But then, ra ther  to our 
dismay, they point to a rock, a rowboat and a giraffe and use the 
same word "garr." What are we to make of this? Are we to still 
maintain  tha t  "garr" and "foot" are the same, only tha t  their  under- 
standing of "foot" is different than ours? Not a bit of it. We must, 
reluctantly if need be, conclude that  they simply do not have a concept 
of 'Toot" in their language, at least not commensurate with our own. 

Now suppose we meet  a 'WIartian." We are t ry ing to de termine  
whe the r  this crea ture  has a concept of moral i ty  or ethics. Thanks  
to our previous considerations, this is by no means  a foregone 
conclusion. Like good logical positivists, on the contrary, we are 
going to test this proposition. We start  out well enough. We maintain 
what  we take as a paradigm case of morality: "It is wrong to kill an 
innocent baby." Now we invite the Martian, who we have reason to 
believe speaks the same language, to give us another  instance of an 
ethical statement.  He starts off on a good note with "a thrown brick 
. . .  a n d . . ,  a reduction in pr ice . . .  [are] not viewed as equally ethical" 
(p. 112). At least this Mart ian is clearly making the crucial distinc- 
tion. However, then he goes and ruins it by saying: 

Efficiency seems to be not merely one of the many criteria under- 
lying our notions of ethically correct definitions of private prop- 
erty rights, but an extremely important one. It is difficulty even 
to describe unambiguously any other criterion for determining 
what is ethical. (p. 109) 

In other  words, "ethical" is exhaus ted  completely by "effi- 
cient." Alternatively, "ethical" means  no more than  "efficient." Are 
we to say tha t  the  Mar t ians  have a perfectly reasonable,  coherent,  

64Note the contradiction here? 
65I owe this example to Martin Lean. 



Block: Property Rights: A Reply to Demsetz 119 

sensible unde r s t and ing  of the moral  realm, it  jus t  happens  to be 
somewhat  different t han  our own? Not at  all. The plain fact of the  
ma t t e r  is t ha t  Demsetz  lacks an unders t and ing  of ethics, in the 
same way an a theis t  does not have an appreciat ion of God, or a 
color blind person of color, or a tone deaf  person of music• Even 
his distinction between brick throwing and price reducing can now 
be understood in this vein. He means by it (or at  least denotes) no 
more, and no less, than  tha t  bricks are far less efficient in an 
economic sense than  are price alterations. The logical implication 
is that  if this situation were somehow reversed, that  is, tha t  brick 
throwing became a better  means to achieve wealth maximization 
than diddling with prices, then Demsetz would line up behind the 
former and eschew the latter. Nor would it be a matter, for him, of 
balancing the moral against the efficacious; reluctantly accepting 
the wealth maximization goal, but regrett ing the loss of morality. 
In the Demsetz world view, the two are precisely the same. There is 
nothing to regret. There is no trade off. If brick throwing gets us out 
onto the highest indifference curve possible, well by gum and by 
golly, that  is the very meaning of ethical behavior. 66 

C o n c l u s i o n  

This way of in te rpre t ing  Demsetz is but t ressed by his concluding 
remarks .  Here  we are  t rea ted  to yet  another  version of ethical  
relativism: "The ethical  weight  accorded efficiency in property 
r ights  ass ignments  is thus  dependent  on the ethical propert ies of 
prevail ing tas tes  and preferences" (p. 114). 

These tastes and preferences, in turn,  are determined by sur- 
vival. '%ife styles tha t  promote survival come to be viewed as ethical• 
• . .  Our present  preferences and tastes must  reflect in large part  
their  survival promoting capabilities" (ibid.). This means tha t  sur- 
vival, a sort of "super efficiency," is wha t  ethics amounts  to• 

Now, there  is a good bit of t ru th  to this. Our  moral  codes hardly 
amount  to a recipe for mass suicide. On the contrary, the rules of 
the Bible, the Talmud, and other religious documents have passed 
the test  of time; those societies living in at least rough accordance 
with them have prospered to a far grea ter  degree than  those 
which have not. However, this is no w a r r an t  for equat ing h u m a n  

66No doubt there  are many more people who equate wealth maximization with 
ethics than  Demsetz. My first  experience with this  phenomenon, however, was 
with Henry Manne at  a Liberty Fund conference in 1988 who mainta ined through 
thick and thin tha t  economic freedom consisted of no more than  maximizing GNP 
and its ra te  of growth. See s ta tements  by Manne in Block (1991), pp. 12-14, 49-50, 
125-26. 
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su rv iva l  w i th  moral i ty.  Suppose ,  j u s t  suppose ,  t h a t  t h e r e  we re  
h u n d r e d s  of  in te l l igen t  species  bes ides  our  own  in the  un ive r se ,  
and  t ha t  for some perverse  reason  our  survival  depended  upon  
killing t h e m  all, even though  they  did not  in any  w a y  direct ly 
t h r e a t e n  our  survival.  (For example,  a Super  Being such as "Q" in 
the  S t a r  Trek series d e m a n d e d  t h a t  we kill everyone else, or he 
would  kill us.) H e r e  is a case  w h e r e  no facile equa t ion  of  mora l i t y  
and  h u m a n  surv iva l  could pass  mus te r .  

Demse t z  i m p a r t s  a mora l ly  re la t iv i s t ic  "spin" to his  unde r -  
s t a n d i n g  of the  r e l a t i onsh ip  b e t w e e n  su rv iva l  and  ethics.  I t  de- 
pends  on t ime,  or place, or war,  or peace,  or popu la t ion  size, or 
the  degree  of  w e a l t h  or poverty.  He  s ta tes :  

wha t  has  survival  capabil i ty  in one environment ,  or century, 
may not do so well in another.  A command social s t ruc ture  is 
l ikely to do better in small tribal societies than in large complex 
societies. War and peace are likely to bring forth different ethical 
precepts. A society of plenty can tolerate more altruism toward 
special hardship cases than can a society of poverty. We are 
bound to view the proper resolut ion of legal problems from 
the perspect ive of what  present ly  seems efficient. (p. 115) 

Yes, yes,  d i f fe ren t  th ings  m a y  be  r equ i r ed  for su rv iva l  in 
d i f fe rent  contexts ,  b u t  th is  doesn ' t  m a k e  w h a t  is mora l  in one case  
immora l  in another .  I t  doesn ' t  m a t t e r  t h a t  a c o m m a n d  economy 
can  do more  h a r m  in la rge  complex  socie t ies  t h a n  in smal l  s imple  
ones.  I t  is w r o n g  in bo th  cases  to v io la te  economic f reedom.  I t  is 
s imply  no t  t r ue  t h a t  r ape ,  thef t ,  b ru ta l i ty ,  etc., which  a re  far  more  
p r e v a l e n t  in w a r  t h a n  in peace  become  mora l  on t h a t  ground.  
C h a r i t a b l e  giving is eas ie r  to f inance  (and  less  needed)  u n d e r  
genera l  a f f luence  t h a n  poverty,  b u t  i t  is still  a mora l  act  in both  
cases. 

In  c o n t r a s t  to t h e  a m o r a l i s m  e m a n a t i n g  f rom D e m s e t z ,  
Kn igh t  is a pi l lar  of objec t iv is t  r ec t i t ude  on this  ma t te r .  Says  he: 

The conditions of survival are merely the laws of biology. It may 
well be the part of prudence to act in accordance with them, 
assuming that one wants  to survive, but it can hardly be associated 
with the notions of right or duty, and if these have no meaning 
beyond prudence the realm of ethics is illusory. (p. 115) 67 

67Knight 1935 (p. 71), quoted in Demsetz (p. 115). 
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Needless to say, the present  au thor  warmly  supports this 
view. The problem is, Demsetz offers this citation only to criticize 
Knight. His criticism amounts  to little more than  a rehearsa l  of 
sociobiology, only applied, now, to ethics itself: "it is the set of 
ethics tha t  does survive and prosper tha t  will identify what  is 
efficient and what  is not" (p. 115). 

Demsetz ends his essay on what  can best be described as an 
uncer ta in  note. On the one hand,  he seems to see the present  
deba te - -be tween  he and Coase on the one hand  and Rothbard and 
mysel f  on the o the r - -a s  wasteful: 

Those who value freedom highly would seem to be wasteful of 
their efforts and those of others to issue a call to debate where 
no substantial issue of freedom is involved; the choice between 
alternative private property definitions would seem a case in 
point. (p. 116) 

But this is unacceptable.  It is not t rue  tha t  no substant ial  
issue of freedom is involved in this disagreement .  On the contrary, 
there  is a chasm as large as the Grand Canyon separat ing the two 
sides. In my own view, what  Demsetz is pleased to call his 
"al ternative private property  definition" is no such thing. Rather, 
it is almost a complete abnegation of property rights. Moreover, 
it is a chimera.  It is an a t t empt  to define property not in terms of 
past  accompl ishments- -homesteading ,  trade,  e tc . - -but  on the 
basis of supposed future  consequences. It is based on a judge's 
a rb i t ra ry  opinion as to who can best utilize a given resource. 
Demsetz,  for his part,  is equally critical of the Locke-Rothbard 
view. He cannot  paper  over this dispute in the last  paragraph  of 
his essay af ter  devoting all of his efforts to a critique. 

On the other  hand,  appearing to take this all back, he seems 
to find some value in debate, "as in arguing for deregulation" (p. 
116). This, too, is hard  to follow, as the ent ire  Demsetz ian edifice 
is based on a call for regulat ion of markets ,  albeit by judges, not 
by politicians, bureaucra ts ,  licensing boards, wages and price 
controllers, and other  more typical regulators.  

Consider the counterargument:  Demsetz doesn't at all call for 
regulations; he merely favors a different kind of decision in property 
rights disputes. However much one may disagree with his views, it 
is improper to call them akin to a defense of economic regulation. 

The problem with this defense is tha t  regulations,  too, are 
"merely a different  kind of decision in property rights disputes." 
Take ren t  control for example, the very paradigm case of an 



122 The Review of Austrian Economics Vol. 8, No. 2 

economic regulat ion.  Is it  not  t rue  t h a t  this  is "merely a different  
k ind  of decision in proper ty  r ights  disputes?" The landlord  wan t s  
to charge $500. The s i t t ing  t e n a n t  t h inks  t ha t  i t  would be more  
fair  for h im to pay only $300. Is this  not  a proper ty  r ights  d ispute?  

Bu t  couldn ' t  th is  also be said of the  free en te rp r i se  answer  to 
the  d i s p u t e - - t o  which  u n d o u b t e d l y  Demse tz  would  a g r e e - -  
namely,  t h a t  the  landlord  should  be able to set wha teve r  r en t  he 
wishes  for his property? No. I t  would be a t r aves ty  of l anguage  to 
m a i n t a i n  t h a t  defending  the  landlord 's  r igh t  to own his  property,  
and  to d e m a n d  wha teve r  r en t  he  wishes  for it is t a n t a m o u n t  to 
regu la t ing  his business .  

As it happens ,  it is incons is ten t  wi th  his genera l  phi losophy 
for Demsetz  to t ake  an  an t i - ren t  control  s tance,  however  m u c h  he 
m a y  wish to do so in o ther  contexts.  For if  he is to r e m a i n  t rue  to 
the  Coasian  Law and Economics doctrine,  he cannot  bl i thely 
condemn all r en t  controls. On the  contrary,  he m u s t  f irst  deter-  
mine  w h e t h e r  the  landlord 's  use of the  ren ta l  fee of $500 will 
benef i t  h im more  t h a n  the  loss of this  money  will negat ively  
impac t  on the  tenant .  Who says, af ter  all, t h a t  the  landlord  is the  
"rightful" owner  of the  proper ty  in quest ion? For the  Demsetzes  
of the  world, this  should  always r e m a i n  an  open ques t ion  or 
pe rhaps  a mean ing less  one. I t  is for t he  judge  to decide upon  this,  
and he  should do so, as we have  seen, based upon  which decision 
will maximize  total  weal th .  There  is absolutely  no reason to 
suppose  t h a t  this  a lways  implies  t ha t  landlords  should be allowed 
to keep the i r  property,  let alone uni la te ra l ly  set  the  r en t  level. I t  
m u s t  of course be conceded t h a t  Demsetz  and his colleagues have  
been in the  forefront  of the  effort to marsha l l  evidence show- 
ing the  dele ter ious  effects of r en t  control. However, as a consis- 
t en t  Demsetz ian ,  he cannot  universa l ly  condemn this  law. 

Our  au tho r  ends  his essay wi th  a r inging  call for freedom. But  
w h a t  can this  possibly mean ,  if  f reedom consists  of no more  t h a n  
weal th  maximiza t ion?  I would find his well spoken call for free- 
dom far more  e loquent  if for Demsetz  the re  were some dif ference 
be tween  f reedom and  economic efficiency. 

As I see mat te r s ,  far  from there being no real disagreement  
between us, we have only begun to scratch the surface of d isputa t ion.  
What  we sorely need is more  debate,  not  less. I therefore  invi te  
Demsetz  and  o ther  devotees of the  Law and  Economics philoso- 
phy  to cont inue  the  discussion.  I t  is the  only hope of a t t a in ing  the  
t r u t h  on these  very in te res t ing  and i m p o r t a n t  mat te r s .  
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