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On the Inefficacy of Limiting Instructions

When Jurors Use Prior Conviction Evidence to Decide
on Guilt*

Roselle L. Wisslert and Michael J. Saks¥t

The rationale for allowing into evidence a defendant’s criminal record asserts that such evidence can
be used for the limited purpose of impeaching a defendant witness’s credibility and, in accord with
judges’ instructions, will not be used to assess likelihood of guilt. The effect that the defendant’s
prior record has on mock jurors™ assessments of credibility and guilt was tested in a two (cases) X
four (type of prior conviction) factorial design. Adults’ ratings of the defendant’s credibility did not
vary as a function of prior record and were consistently the lowest of the credibility ratings of all
witnesses. Conviction rates did vary by prior record, however, with the highest conviction rate
occurring when the prior conviction was the same as the present charge and the lowest conviction
rate occurring in the no-prior-conviction condition. Defendants with a previous conviction for perjury
or a dissimilar crime were convicted at an intermediate rate. We concluded that the risk of prejudice
to the defense under existing policy is greater than the unrealized potential benefit to the prosecution.

INTRODUCTION

According to rule 609(a) of the Federal Rules of Evidence (1975).! evidence that
an individual has been previously convicted of a crime may be admitted during

* Portions of this research were presented at the 90th Annual Convention of the American Psycho-
logical Association in Washington, D.C., August 23-27, 1982. The authors wish to thank Norman
Berkowitz, Edward Krupat, and Marianne LaFrance for their comments on an earlier draft of this
paper, and Hon. Robert J. Hallisey for providing us with sample instructions and for his counsel.
Of course, the authors accept the responsibility for what they did, found, and concluded.

7 Department of Psychology, Boston College, Chestnut Hill, Massachusetts 02167.

" Rule 609(a), the general rule for the use of evidence of prior convictions for impeachment purposes.
“was one of the most hotly contested provisions in the Federal Rules of Evidence' in the Supreme
Court’s Advisory Committee as well as in Congress (United States v. Smith, 1976, p. 360). The
adopted version reads as follows:
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a trial “‘for the purpose of attacking the credibility of a witness.”” When such
evidence is admitted for a defendant testifying on his or her own behalf, the judge
instructs the jury that the defendant’s prior record should be used solely to assess
the credibility of the defendant (i.e., whether he or she is to be believed as a
witness) and not to determine the defendant’s propensity to commit the present
crime or to determine guilt (Spector, 1979). In the terms of information integration
theory (Anderson, 1974), the jury is allowed to use the prior conviction evidence
to weight the defendant’s testimony, but not to use it as an independent piece of
information entering into the verdict.

Several courts and legal commentators have expressed concern, however,
that the cautionary instructions may not enable the jury ‘‘to restrict the impact’’
of prior conviction evidence ‘‘to the issue of credibility”” (Gordon v. United
States, 1967, p. 939; People v. Fries, 1979). ‘‘Despite limiting instructions, the
jury is likely to consider this evidence for the improper purpose of determining
whether the accused is the type of person who would engage in criminal activity’’,
in general, or would commit the specific crime charged (People v. Antick, 1975,
p. 487; Margolis, 1972; People v. Fries, 1979). Thus, the defendant faces a sub-
stantial risk of prejudice *“if the jury considers the prior conviction as evidence
of present guilt”” (United States v. Toney, 1980, p. 283). A 1968 survey indicated
that 98 percent of the lawyers and 43 percent of the judges questioned expressed
the belief that jurors are not able to follow an instruction to use prior conviction
evidence only for assessing credibility (Note, 1968). Their intuition is supported
by empirical research on jury behavior, which indicates both that the admission
of evidence of prior criminal convictions increases the likelihood of conviction
and that the judge’s limiting instructions do not counteract the prejudice caused
by the admission of the convictions.

In real cases where the inculpatory evidence in the different cases was ap-
proximately equal, Kalven and Zeisel (1966) observed that conviction rates were
27 percent higher for cases in which prior conviction evidence was presented than
for those cases in which such evidence was not brought in. In simulation exper-
iments, Doob and Kirshenbaum (1972) and Hans and Doob (1975) found, respec-
tively, that individual jurors and four-person juries who were told that the defen-
dant had previously been convicted of the same crime were significantly more
likely to find the defendant guilty than were jurors who had no information on
his prior record. Cornish and Sealy (1973) obtained mixed results depending upon
the crime with which the defendant was charged. In addition, Doob and Kir-
shenbaum (1972) found that subjects were equally likely to find the defendant
guilty whether or not they had received judges’ limiting instructions. Hans and
Doob (1975) also reported that even though subjects had received limiting instruc-
tions, tape recordings of their deliberations showed that groups informed of the

For the purpose of attacking the credibility of a witness, evidence that he has been
convicted of a crime shall be admitted if elicited from him or established by public
record during cross-examination but only if the crime (1) was punishable by death or
imprisonment in excess of one year under the law under which he was convicted, and
the court determines that the probative value of admitting this evidence outweighs its
prejudicial effect to the defendant, or (2) involved dishonesty or false statement, re-
gardless of the punishment.



INEFFICACY OF LIMITING INSTRUCTIONS 3%

defendant’s prior record and those not informed did not differ in the amount of
time spent discussing the defendant’s credibility. In addition, some of the content
of the deliberations reflected use of prior conviction evidence to estimate the
likelihood of guilt in the present case.

While the previous studies, taken together, generally support the notion that
evidence of a prior criminal record increases the likelihood of conviction and that
judges’ instructions do not prevent people from using such evidence to determine
guilt, the possibility remains that subjects are using the information in a legally
acceptable way. That is, the higher conviction rates in prior record conditions
may be merely a consequence of the defendant’s testimony being discounted by
his decreased credibility. The present study attempted to rule out that possibility
by using previous convictions of several different crimes: one which bears directly
on the believability of the defendant’s testimony (i.e., perjury) and others which
relate to the defendant’s propensity to commit the particular crime and not nec-
essarily to his or her disposition to tell the truth.? If the law’s rationale is correct,
more convictions would result when the prior conviction is for perjury; but if
jurors are misusing the information, more convictions would result from a prior
conviction for the same crime; and an intermediate number of convictions would
result from a prior conviction for a dissimilar crime.?

METHOD

Overview of Design

One hundred sixty male and female subjects were assigned to one of cight
treatment conditions (i.e., 20 subjects per cell) in a 2 (cases) X 4 {prior convic-
tions: same crime as present charge, different crime, perjury, no information
about prior convictions) factorial design. In addition to a verdict, dependent vari-
ables included measures of certainty, credibility, and basis for the decision made.

Subjects

Subjects were 160 adult men and women who were approached at laundro-

% That this experimental strategy is consistent with the law’s rationale in this area is reflected by Rule
609(a) and subsequent judicial opinions. The fact that crimes which “‘involved dishonesty or false
statement’’ are listed separately in Rule 609(a) and were the only admissible convictions under an
earlier version of the rule suggests that they are presumed to be “‘particularly probative of credi-
bility”” (United States v. Toney, 1980, p. 279; United States v. Smith, 1976). More specifically,
several courts have stated that ‘‘different felonies have different degrees of probative value on the
issue of credibility. Some, such as perjury, are intimately connected with the issue; others, such as
robbery and burglary, are somewhat less relevant . . .’ {People v. Rollo, 1977, p. 118). “*Acts of
violence on the other hand . . . generally have little or no direct bearing on honesty and veracity”’
(Gordon v. United States, 1967, p. 940).

In a number of cases, the courts stated that when the prior conviction is the same as or similar to
the present charge, the risk of prejudice is much greater (Gordon v. United States, 1967; People v.
Antick, 1975; People v. Beagle, 1972; People v. Rist, 1976; United States v. Toney, 1980).

w
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Table 1. Mean Ratings? of the
Defendant’s Credibility

Case
Prior conviction Auto theft Murder Mean
None 4.45 2.95 3.70
Same 3.40 2.90 3.15
Dissimilar 3.20 4.20 3.70
Perjury 3.25 2.65 2.95

9 Ratings range from 0 (not at all credible) to 10 (completely
credible).

mats, supermarkets, airports, bus terminals, and private homes in the metropol-
itan Boston area and agreed to participate in the study. The sample of subjects
was not selected in any systematic (i.e., biasing) fashion and was heterogeneous.

Cases

Written, two-page descriptions of two hypothetical cases, one involving auto
theft and one involving murder, were given to the subjects. These case summaries
included various facts of the case, the testimony of the defendant and several
other witnesses, and instructions as to the elements which would be necessary
in order to find the defendant guilty beyond a reasonable doubt. Through pilot
testing, the cases were designed in such a way that the guilt or innocence of the
accused was ambiguous. Four prior record conditions accompanied each case:
no mention of the defendant’s prior record,* previous conviction for the same
crime, previous conviction for a dissimilar crime (murder in the auto theft case
and auto theft in the murder case), and previous conviction for perjury. (The
resulting stimuli consisted of eight present charge—prior conviction combina-
tions.) Included in the case summaries of subjects in the latter three conditions
were instructions by the judge that they were not to consider the evidence of the
defendant’s prior record as indicating that the defendant has criminal tendencies
or dispositions but to use this evidence solely to assess the believability of his
testimony.’

Procedure

Subjects were randomly assigned to one of the eight conditions before they
were approached. Subjects were asked if they would be willing to participate in
a study examining how people use information presented during a trial to reach
a verdict. They were told that their participation in the study would involve
reading a two-page case summary and answering a few questions. Persons who

4 For the sake of brevity, the condition in which the defendant’s prior record was not mentioned will
be referred to as “‘no prior record’’ or “‘no prior conviction’’ throughout the rest of the paper.

5 The instructions used in the case summaries are a shortened version of the actual instructions to
jurors on the use of prior conviction evidence typically used in Massachusetts.
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agreed to participate in the study were given a description of a hypothetical case
and were asked to imagine that they were jurors deciding that case. After they
had read the case summary, subjects were given a questionnaire which asked
them to indicate: (1) whether they thought the accused person was guilty or not
guilty of the charge; (2) how certain they were of their verdict on a ten-point
scale; (3) the credibility of each witness, including the defendant, on a ten-point
scale; (4) the major reasons they reached their decision in the case; (5) how much
the defendant’s prior conviction had influenced their guilty/not guilty verdict on
a seven-point scale; and (6) their sex.

RESULTS

The findings pertaining to the defendant’s credibility are presented in Table
1. The credibility ratings of the defendant did not vary as a function of prior
conviction (F(3,152) = .87, p = .46) or case (F(1,152) = .94, p = .33). The
interaction between prior conviction conditions and case was not significant,
(F(3,152) = 1.58,p = .20). It is particularly important to note that the defendant’s
credibility was not significantly higher with no prior conviction nor significantly
lower with a prior conviction for perjury, indicating that the evidence of prior
convictions did not affect ratings of the defendant’s credibility. In addition, the
credibility rating of the defendant was significantly lower than that of the other
witnesses in each case, 1(159) = 15.09, p < .001, effect size » = .77. On a scale
from 0 (not at all credible) to 10 (completely credible), the average credibility
rating of the defendant in the auto theft and murder cases, respectively, was 3.58
and 3.18, while the average credibility rating of the witnesses in each case was
7.52 and 7.30.7

Conviction rates varied as a function of prior conviction, F(3,152) = 3.26,
p < .05, effect size r = .15 (see Table 2).% No significant main effect of case was
found (F(1,152) = 2.72, p = .10) and no significant interaction was obtained
between the prior conviction conditions and case (F(3,152) = 1.92, p = .13),
indicating that the pattern of convictions among prior record conditions did not
vary reliably between the auto theft and murder cases. Combining both cases,
orthogonal a priori comparisons showed that defendants with no prior record had
a significantly lower conviction rate than defendants with any of the three types
of prior convictions, 1(156) = 2.25, p < .05, effect size r = .18. Conversely,
defendants previously convicted of the same crime had a significantly higher

6 This test was conducted by comparing the defendant’s credibility rating to the average credibility
rating of the other witnesses. The same conclusion results from significance tests comparing the
defendant with each other witness separately.

7 The large difference between credibility ratings for the defendant versus other witnesses, and the
lack of a difference in credibility ratings attributable to prior convictions, indicates that the nondif-
ferences in Table 1 are not an artifact of insensitive measurement of credibility.

8 The reports F's were computed by scoring guilty as ! and not guilty as 0. The probability statements
derived from this analysis do not differ from those yielded by traditional nonparametric tests for
dichotomous data (e.g., see Cochran, 1950).
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Fig. 1. Mean ratings of the effect of prior conviction on verdict.

conviction rate than defendants previously convicted of perjury or a dissimilar
crime, #(156) = 1.99, p < .05, effect size r = .16.°

An analysis of covariance across both cases showed that prior record ac-
counted for a significant portion of the variation in verdict over and above that
which is explained by credibility, F(3,155) = 2.90, p < .05, effect size r = .14.
That is, after controlling for the effect of credibility, prior record still had an effect
on verdict. When each case was analyzed separately, this finding also obtained
in the auto theft case (F(3,75) = 2.90, p < .05, effect size » = .19) but not in the
murder case, F(3,75) = 1.13, p > .10.

Examining only those six cells where prior convictions were presented, fifty-
six percent of the subjects reported they felt that the evidence of the defendant’s
prior conviction increased the likelihood that he was guilty, while thirty-eight
percent reported that it did not influence the likelihood of the defendant’s guilt.
A significant main effect of prior conviction condition was found (£(2,110) =
7.70, p < .001, effect size r = .26) and a significant interaction was obtained
between prior conviction conditions and case (F(2,110) = 5.89, p < .005, effect
size ¥ = .22), indicating that the effect of prior record on subjects’ reports of
how prior convictions had influenced their verdicts varied with each case and
with each prior conviction (see Figure 1). Scheffé comparisons showed that sub-
jects in the same-prior-conviction condition of the auto theft case reported that
the previous conviction had a greater impact on their judgment of guilt than did
subjects in the perjury condition, p < .05. In the murder case, subjects in both
the same- and perjury-prior-conviction conditions reported that the previous con-
viction had a greater impact on their decision of guilty than did subjects in the
dissimilar-prior-conviction condition, p < .05.

9 Although it is statistically appropriate to collapse across the two cases because there is no significant
interaction between prior record conditions and case (Keppel, 1973), these orthogonal a priori com-
parisons show different results when examined separately for each case. First, the lower conviction
rate for defendants with no prior record compared to those with any of the three types of prior
convictions holds for the auto theft case (#(76) = 3.22, p < .005, effect size r =.35) but not for the
murder case, #(76) = .13, p = .90. Second, the higher conviction rate in the same-prior-conviction
condition compared to the dissimilar or perjury conditions does not hold for the auto theft case
(#(76) = .79, p = .43) but does obtain in the murder case, #(76) = 2.02, p < .05, effect size
r= .23
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Table 2. Percent of Jurors Voting to Convict®

Case
Prior conviction Auto theft Murder Mean percent
None 35% 50% 42.5%
Same 80 70 75.0
Dissimilar 70 35 52.5
Perjury 70 50 60.0

¢ n = 20 per cell

Thirteen percent of the subjects who found the defendant guilty stated that
the prior conviction was the critical factor in reaching their verdict. Two-thirds
of these subjects were in the same-prior-conviction condition while only one-third
were in the perjury condition. The subjects’ certainty of their verdicts did not
vary by case (F(1,152) = 1.62, p = .21) or by prior record condition, F(3,152)
= .06, p = .98. The interaction between case and prior record was not significant,
F(3,152) = 1.61, p = .19. Male and female subjects did not differ on any of the
variables.

DISCUSSION

According to the law’s rationale, a defendant’s criminal record is allowed
into evidence for the limited purpose of impeaching the defendant’s credibility.
The prior record should, therefore, influence verdicts only to the extent that it
decreases the believability of the defendant’s testimony. If prior convictions were
used to make only credibility judgments, we reasoned, the prior conviction for
perjury would have done the most to vitiate the defendant’s credibility. In fact,
credibility judgments were unaffected by prior conviction condition. Indeed, the
defendant’s credibility rating was dramatically and unvaryingly the lowest of any
of the witnesses. A field study by Linz and Penrod (cited in Penrod, 1983) also
found that jurors rated defendant witnesses as less believable than other types of
witnesses. The defendant’s credibility is already so much lower than that of the
other witnesses (because it obviously is in the defendant’s self-interest to give
testimony which favors his or her position) that the admission of prior convictions
does not reduce the credibility of the defendant further (Margolis, 1972). Mock
Jurors do not appear to be using evidence of prior convictions to assess the
defendant’s credibility.

Although the defendant’s credibility did not vary by prior record condition,
conviction rates did vary as a function of the existence and type of prior record.
Overall, the lowest conviction rate occurred in the no-prior-conviction condition
and the highest conviction rate occurred when the prior conviction was the same
as the present charge, corroborating the findings of Doob and Kirshenbaum (1972)
and Hans and Doob (1975). Note that repetition in the defendant’s behavior seems
to make mock jurors feel that he is most likely to be guilty. At the same time,
perjury prior convictions do not increase conviction rates more than the other
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prior convictions do. As shown in the covariance analysis, prior record had an
effect on verdict even after controlling for the effect of credibility on verdict.
Therefore, it appears that the mock jurors used the prior conviction evidence to
help them judge the likelihood that the defendant committed the crime charged.
Also interesting to note is that subjects were willing to state that the prior con-
viction evidence increased the likelihood of the defendant’s guilt and was the
reason they found him guilty, even though they had been instructed not to use
the information for that purpose. The key finding, then, is that, at least for these
mock jurors, prior conviction evidence does not have its impact on verdicts by
way of an intervening impact on perceptions of credibility.

Cornish and Sealy (1973) hypothesized that jurors discount evidence of a
prior conviction for a minor crime when it is introduced into a trial for a serious
offense. The jurors may feel that the prosecution is unfairly trying to prejudice
them by introducing evidence of a marginally relevant, less serious conviction
and, hence, may be less likely to return a guilty verdict. By using auto theft as
the prior conviction in our murder case and murder as the prior conviction in our
auto theft case (both forming the dissimilar-prior-conviction condition), we were
able to test this suggestion. Cornish and Sealy’s hypothesis is consistent with the
smaller percentage of convictions, the greater (although nonsignificant) degree of
credibility, and the significantly lower impact of prior record on subjects’ guilt
Judgments in the dissimilar prior conviction condition of the murder case. Perhaps
most telling is that in the murder case, introduction of an auto theft prior con-
viction reduced the conviction rate 15 percentage points below the base rate (of
50%) while in the auto theft case, introduction of a prior conviction for murder
increased the conviction rate 35 percentage points above the base rate (of 35%).
Thus, the seriousness of the prior conviction relative to the present charge may
be an important relationship.

Since credibility judgments do not account for the differences in conviction
rates among prior conviction conditions, one must look for other plausible ways
in which prior record may have affected jurors’ verdicts. First, the prior record
may have provided information which increased jurors’ estimates of the likelihood
of the defendant’s guilt and, hence, increased the percentage of guilty verdicts
for defendants with a prior record, especially for the same crime (Lempert, 1977,
Nagao & Davis, 1980). Lempert (1977) suggests that jurors tend to give prior
conviction evidence more weight than it deserves because, lacking base rate
information, they are likely to overestimate the extent to which the defendant’s
criminal record is related to his or her propensity toward crime and to the prob-
ability that he or she committed a given crime. In addition, such evidence is
redundant and tends to be double counted ‘‘because it probably has influenced
the decisions to arrest and prosecute and so has figured in the jurors’ initial
estimation of the odds on the defendant’s guilt”” (Lempert, 1977, p. 1052). This
is consistent with finding higher conviction rates for the prior record groups, with
the largest percentage of convictions in the same-prior-conviction condition.

Second, knowing that the defendant has a prior conviction could change the
meaning or significance of other evidence in the case (Hans & Doob, 1975;
Thomas & Hogue, 1976). Hans and Doob (1975) found that the prior-record
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groups considered the evidence against the defendant to be stronger and were
less likely to discredit it than were the no-prior-record groups. Third, knowing
that the defendant has a prior record could decrease the standard of proof or the
amount of evidence required to find him or her guilty. According to Lempert
(1977}, this occurs because the information of a defendant’s prior record is likely
to decrease the regret associated with the mistake of convicting a truly innocent
person. The error of erroneous conviction has fewer negative consequences for
a defendant with a record than for a defendant who had never been in trouble
with the law because the former already has the stigma associated with a criminal
record. In addition, “‘some may regard a convicted felon as essentially criminal
and believe that if he did not commit the crime charged he probably has com-
mitted or will commit other crimes’” (Lempert, 1977, p. 1039). For these reasons,
jurors regret the mistake of convicting those with criminal records less than the
mistake of convicting basically ‘‘good’ people, with the resultant effect of low-
ering the level of probability of guilt, or level of reasonable doubt, necessary to
vote to convict. This is consistent with finding a larger percentage of guilty ver-
dicts for defendants with a prior record, with the largest percent for defendants
previously convicted of the same crime.

Several social psychological concepts and theories provide a plausible basis
for the apparent prejudice caused by the prior-record evidence. The larger per-
centage of guilty verdicts for defendants with a prior record could be due to
subjects’ generalizing negative characteristics—the reverse ‘‘halo effect.”” Ro-
senberg and Olshan (1970) cite several studies of evaluative or affective consis-
tency in person perception which show that people tend to infer traits that are in
the same direction (i.e., "‘good” versus ‘‘bad’’) as known traits. ‘It is likely,
therefore, that a juror who has knowledge of one negative characteristic about
the defendant (such as previous record) will be likely to infer other unfavourable
characteristics about the defendant (such as guilt)”” (Hans & Doob, 1975, p. 238).
While this could account for the differences in conviction rates between the no-
prior-record and combined prior-record groups, it does not explain the observed
conviction rate differences among the three prior-record groups.

Whether jurors attribute the cause of the defendant’s behavior (i.e., the com-
mission of the present offense) to stable, internal characteristics of the defendant
or to aspects of the particular situation could affect their evaluations and verdicts.
People’s general tendency to underestimate the situational, relative to disposi-
tional, determinants of behavior can be observed in the public’s perception of
‘‘the person who commits a criminal act . .. as responsible for that act, and
further, the possessor of a criminal disposition™ (Carroll & Payne, 1977, p. 193,
emphasis in original; see also Jones & Nisbett, 1971; Kelley, 1971; Ross, 1977).
One of the conditions under which people are more likely to attribute the causes
of events to enduring personal dispositions than to environmental factors is when
a particular individual has behaved the same on previous occasions (Jones &
McGillis, 1976; Kelley, 1967; Kelley & Michela, 1980). Although such information
may be logically redundant, it is regularly used by human decision-makers to
increase their confidence in their judgments (Saks & Kidd, 1980-1981).

Therefore, subjects who know that the defendant has previously been con-
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victed of a crime and is now charged with another crime would be more likely
to make dispositional attributions about the reason he committed the present
offense than would subjects who have no prior record information. This, in turn,
could result in higher conviction rates. In fact, Lussier, Perlman, and Breen (1977)
found that subjects attributed a crime more strongly to the defendant and less
strongly to the circumstances when the defendant had previously committed sim-
ilar crimes than when he was a first offender. Tanford and Penrod (1982) found
that subjects judging joined trials rated a defendant charged with several crimes
more negatively and as being more of a ‘‘criminal type’” than did subjects judging
defendants charged with a single crime. These ratings, in turn, were related to
judgments of guilt. In addition, studies of parole board decisions found that the
more stable and internal the subjects perceived the cause of the offense to be,
the higher were their estimates of the risk of recidivism and the less favorable
were their parole recommendations (Carroll, 1978; Carroll & Payne, 1977).
Hence, the higher conviction rates for the three prior-record groups could be due
to stronger dispositional attributions.

In addition, one would expect dispositional attributions to be more likely in
the instance of highest consistency (i.€., previous conviction for the same crime)
than in the dissimilar or perjury condition. This could explain (1} why a higher
percentage of guilty verdicts obtained in the same versus dissimilar and perjury
conditions; (2) why subjects in the same-prior condition reported that the previous
conviction had a greater impact on their judgment of guilt than did subjects in
the perjury condition of the auto theft case and subjects in the dissimilar-prior
condition of the murder case; and (3) why two-thirds of those subjects who gave
the prior record as the reason they reached their guilty verdict were in the same-
prior condition, as compared with one-third in the perjury condition. Knowing
that a person was previously convicted of the same crime appears to provide
information that is more important than does a prior perjury conviction. The role
of attributions should be directly investigated in future research.

One should be cautious in generalizing from the results of this study to jurors
in a real trial. First, the ratio of trial evidence to prior conviction information is
much lower in simulations than in actual trials. In an actual trial, the greater
richness of evidence and actors probably provides jurors with more bases for
forming credibility judgments than the subjects in our simulation had. Second,
some factors operating in the courtroom were not present in the simulation (for
a discussion of the well-known limitations of this methodological genre, see Bray
& Kerr, 1982; Konec¢ni & Ebbesen, 1982). 1t is unlikely, however, that the pattern
of the obtained results is due to an interaction between the prior-conviction ma-
nipulation and something unique to these subjects or case materials. The findings
are consistent with those of other studies which have found that subjects have
not followed instructions to disregard inadmissible evidence (Sue, Smith, & Cald-
well, 1973; Wolf & Montgomery, 1977) and to consider evidence pertaining to
each charge of a joined trial independently (Greene & Loftus, 1981; Horowitz,
Bordens, & Feldman, 1980; Kerr & Sawyers, 1979). This is not to say, of course,
that a cognitive programming procedure of some sort could not be invented that
would ‘‘correct’’ the jurors’ processing of the information. A useful line of future
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research would be to try to discover any conditions under which jurors do not
misuse prior-conviction information.

On the basis of the available data, we conclude that the presentation of the
defendant’s criminal record does not affect the defendant’s credibility, but does
increase the likelihood of conviction, and that the judge’s limiting instructions do
not appear to correct that error. People’s decision processes do not employ the
prior-conviction evidence in the way the law wishes them to use it. From a legal
policy viewpoint, the risk of prejudice to the defense is greater than the unrealized
potential benefit to the prosecution. A change of the rules to exclude evidence
of prior convictions for defendants would protect defendants while not disabling
the prosecutor. The defendant automatically has exceedingly low credibility for
a jury, and the prosecution still has ‘“‘other recognized means to challenge the
credibility of a witness’’ (Margolis, 1972, p. 525).
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