Affirmative Action: An Ethical Evaluation

Bill Shaw

ABSTRACT. This paper examines four major arguments
advanced by opponents of race and gender conscious
affirmative action and rebuts them on the basis of moral
considerations. It is clear that the problem of past racial/
gender discrimination has not disappeared; its effects linger,
resulting in a wide disparity in opportunities and attain-
ments between minorities/women and whites/males. Affirm-
ative action, although not the “perfect solution,” is by far the
most viable method of redressing the effects of past
discrimination. Thus it cannot be dismissed lightly by way of
arguing for mere colorblindness.

1. Introduction

Affirmative action has been defined as “a public or
private program designed to equalize hiring and
admissions opportunities for historically disadvan-
taged groups by taking into consideration those very
characteristics which have been used to deny them
equal treatment.”! As comprehensive as this defini-
tion may be, it is obvious that, in the employment
area, affirmative action plans often encompass more
than equalized hiring opportunities. Such programs
often seek to increase the number of minorities and
women in higher level/higher paying jobs by equal-
izing their promotion opportunities and protecting
them from being laid off under the “last hired, first
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fired” rule of seniority. In all three of these situations
— hiring, promotion and layoff — the effect is to
deprive some individual, normally white males, of
a “potential benefit, or opportunity, in order to
enhance the opportunities of others,” i.e., minorities
and females.?

While one would think that this “redistribution
of potentials”® would be less controversial than a
redistribution of actual wealth, this is simply not the
case. Unlike social welfare programs, affirmative
action has given rise to rigorous debate In truth,
even the coalition responsible for Civil Rights legis-
lation is in disagreement over how the U.S. should
remedy the effects of past discrimination.

Opponents of affirmative action adhere to a
policy of strict colorblindness. They believe that all
governmental distinctions based on race should be
presumed illegal unless the distinctions pass the
stringent requirements of “strict scrutiny”.’> Propo-
nents of affirmative action contend that only malign
distinctions based on race should be abolished;
benign distinctions that favor minorities and women
should be allowed. This is because, “in order to get
beyond racism, we must first take race into account,”
and “in order to treat some people equally, we must
treat them differently.”®

Initially, the affirmative action debate was not
aided by the Supreme Court’s seemingly contra-
dictory rulings” And the controversy intensified
when Reagan Administration officials, most notably
Attorney General Edwin Meese and Assistant Attor-
ney General for Civil Rights William Bradford
Reynolds, voiced their opposition to affirmative
action programs. Mr. Reynolds attempted to per-
suade fifty-one localities to abandon their affirma-
tive action hiring and promotion programs, and
announced his intention to ask the Supreme Court
to overturn United States Steelworkers v. Weber,2 which
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authorized companies and unions to adopt voluntary
affirmative action programs. Pitted against the
Administration’s position are various civil rights and
women’s groups who view affirmative action as an
appropriate remedy for redressing past discrimina-
tion, and as a way to open the doors for blacks
and women to professions which have historically
excluded them.

The Supreme Court re-addressed the issue of
affirmative action and, in recent major decisions,’
reaffirmed race- and gender-conscious hiring and
promotion preferences in the work-place. These
pronouncements signal a rejection of the Reagan
Administration’s stance on affirmative action. How-
ever, despite the Supreme Court’s rulings, it is
apparent that the controversy over affirmative action
continues, and there are strong arguments to be met
on both sides. Rather than examining the affirmative
action debate from a purely legal viewpoint, this
paper will look at it from an ethical perspective. The
question this paper will address is, how can affirma~
tive action be ethically justified?

II. The problem of discrimination

Affirmative action secks to remedy the problem of
the strong, persistent, and irrational discriminations
made by large portions of society.”® Irrational dis-
crimination is taken to mean the use of such
irrelevant characteristics as color or gender to judge
an individual’s human worth or capability.

In the past, women and minorities have been
blatantly excluded from the process of attaining jobs
sought by white males, and the effects of this dis-
crimination continue today. For example, because
blacks have historically been relegated to lower
paying jobs, today’s seniority systems, which effec-
tively lock blacks into these jobs, perpetuate past
discrimination against the entre group.!! Affirma-
tive action secks to remedy the effects of this
irrational discrimination by “alter[ing] our environ-
ment so as to weaken or extinguish such discrimina-
tions, or at least to break up the stratifications.” 2

. Affirmative action mechanisms

There are two mechanisms by which affirmative

action programs have been implemented.” One
applies a fairly rigid formula or quota to determine
how many minority group members should be
granted a benefit.!* For example, under the quota
system, a given number of minority workers will be
hired until the proportion of minority employees
reaches the minimum percentage within the overall
labor pool. Because a quota system precludes non-
minority employees from consideration, this mecha-
nism is viewed as inequitable and has been highly
criticized; legally it is permissible only as a last resort
effort to remedy egregious discrimination.'®

Hiring goals, the second mechanism for affirma-
tive action, does not designate positions for minori-
ties only; in contrast to a quota system, a system
utilizing hiring goals only requires that employers
make every effort to hire minorities, but nonminori-
ties are not barred from competition.!® Quite undet-
standably, hiring goals are less controversial, and
more equitable, than quotas. The mechanism for
affirmative action that this paper will be referring to
is a hiring goal system.

IV. Ethical arguments for and against
affirmative action!’

A. Colorblind v. race-conscious plans

As stated earlier, affirmative action secks to remedy
the problem of irrational discriminations. However,
as opponents of affirmative action argue, if race/
gender is morally irrelevant, it should never be a
consideration in hiring, promotions and other job
related situations because to prefer one employee
over another on this basis cannot be morally just-
fied. The law, they argue, should be “colorblind” and
totally neutral.

There are several responses to this argument.
First, it is obvious that our culture has never con-
sidered race or gender irrelevant to employment
decisions. A cursory reading of American history
bears out this contention.!® Thus opponents of
affirmative action, by stripping the historical context
from our employment practices with the demand
for race- and gender-blind laws, favor a policy that
will tolerate the effects of past discrimination for
years to come. To suggest otherwise is simply to
ignore a social reality."”
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Second, if the social order which subjected groups

on the basis of race or sex was unjust, why is it unjust
to redefine that social order to fashion group reme-~
dies for group injuries? “To ignore the fact that a
_person is [black] would be to ignore the fact that
there had been a social practice in which unjust
actions were directed toward [black] persons as
such.”? It is obvious that our earlier social practices
worked to the benefit of white males who attained
and maintain an unfair advantage of the expense of
blacks and women. To disregard collective injury,
then, would be “morally speaking ... the most
hideous aspect of the injustices of human history:
those carried out systematically and directed toward
whole groups of men and women as groups.”?!

Third, in examining the historical income distri-
bution in the United States, it becomes apparent
that the disparity between races cannot be correlated
to such morally relevant characteristics as “rights,
deserts, merits, contributions and needs of recipi-
ents”? Under a distributive justice theory of
affirmative action, group members are entitled to
preferential treatment, not because society is admit-
ting and paying for past errors, but because those
persons deserve a greater “shot” at the limited
resources available simply in virtue of being mem-
bers of the human community.?® Distributive theo-
ries require no admission of social or collective guilt;
they merely require the acknowledgement that,
from this time forward, society’s resources be dis-
tributed on the basis of morally relevant factors.

Given this concept of justice, considering an
applicant’s race as part of the bundle of traits that
constitute “merit” is entirely consistent with the
understanding of merit as a unique combination of
factors that best meets society’s needs.?* This under-
standing is buttressed by the observation that getting
ahead in American society has often turned on quite
obviously nonmeritocratic factors.?s

Where does it end, and when? It ends when the
proportion of women and minorities in unskilled
positions approximates that of the population gener-
ally, and when their proportion in the ranks of
skilled and professional positions approximates their
appearance in the pool of qualified applicants.
Affirmative action is not committed to maintain
those targets. Once they are reached, it becomes a
matter of personal choice for group members to

decide whether they will seek these positions. If they

do not, that is an issue that can be addressed (or not
addressed) when it arises, and on a basis that will
have no necessary connection with the reasons here
advanced in support of affirmative action.

B. Individual v. group protection

If affirmative action is supposed to remedy the
effects of past discrimination, opponents of such
programs often ask, what of the fact that many of
the victims of discrimination are dead? Further, are
not many nonvictims receiving underserved com-
pensation for injuries they never experienced?

First, it is apparent that historical injuries cannot
be separated from the present effects of history.2
The classic example involves seniority systems: in the
past, black employees were relegated to the lowest
paying positions in a company with no chance of
elevating themselves. The higher paying jobs were
restricted to “whites only.” After civil rights legisla-
tion prohibited such segregation in the work place,
blacks were allowed to compete for and attain higher
level positions. However, when it came to receiving
employment benefits and avoiding layoffs, black
employees suffered by virtue of past segregation.
Due to their lack of seniority, black employees were
denied employment benefits and fell victim to the
“last hired, first fired rule of seniority.”?’ Then, as the
“badges of slavery” continue, it becomes irrelevant
whether affirmative action redresses past discrimina-
tion or the present effects of past discrimination.?®

Second, it is also apparent that racial discrimina-
tion is “all encompassing”. An examination of early
American attitudes toward blacks documents the
fact that race discrimination is directed not at
individuals, but blacks as a group?® By way of
illustration, note the language from Scott v. Sandford >
referring to negroes as a “race fit for slavery.”
Further, Jim Crow laws stamped all blacks as the
inferior race. The all encompassing nature of dis-
crimination was further documented by the Supreme
Court in Brown v. Board of Education' Thus, it is
almost inconceivable that individual group members
did not suffer humiliation and injury”.??

Next, the argument that affirmative action fre-
quently aids those who need it least ignores the
extent affirmative action has opened up opportuni-
ties for blue collar workers.?® It also assumes that
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affirmative action should be provided only to the
most deprived strata of the black community, or
those who can best document their victimization. To
the contrary, however, affirmative action operates at
its most effective level in assisting the efforts of those
with threshold ability to integrate the trades and
professions. After all, if it cannot be utilized to assist
those on the verge of breaking through, ie., those
who will serve as role models for the remainder of
the community, this may mean that additional social
intervention to address unmet needs may be required
for those left untouched by affirmative action.*

Finally, even if some individual group members
managed to escape injury, affirmative action can be
justified on the ground of administrative conven-
ience.?® The correlation between race or sex and
relative inequality of opportunity is sufficiently high
that it jusdfies use of such traits for the efficient
administration of this policy.

C. Unfair burden on present generation of white workers

Opponents of affirmative action also argue that, even
if blacks and women deserve compensation, it is
unfair to extract that compensation through the
imposition of harm on innocent white males. Or, to
phrase the issue in terms of utility rather than fair-
ness, affirmative action causes unqualified persons to
be placed in jobs that would otherwise be held by
those of greater skills and abilities, and this is socially
harmful because our resources are not producing
“the greatest good for the greatest number.”

In addressing both the unfairness and inefficiency
claims of affirmative action opponents, note first
that whatever injury white males incur does not give
rise to a constitutional claim because the damage
“does not derive from a scheme animated by racial
prejudice.”®” The lessened opportunity that white
males face is simply an incidental consequence of
addressing a compelling societal need. If white males
are deprived of anything, it is the expectation of
unearned position. Only because they stand to gain
so much from past discrimination do they stand to
lose from affirmative action. But white males are not
excluded on the basis of racial prejudice, they are
excluded “because of a rational calculation about

the socially most beneficial use of limited resources.
38

This paper does not undertake an analysis of the
constitutionality of affirmative action plans, but
recent observations of the Supreme Court in this
context are supportive of a fairness evaluation.
Justice Brennan, writing for the Court in U.S. ».
Paradise,” related that governmental bodies, includ-
ing courts, “may constitutionally employ racial
classifications essential to remedy unlawful treat-
ment of racial ... groups subject to discrimina-
tion.”* The following criteria will be employed to
assess the constitutionality of racial classifications:

(1) The necessity for relief and the efficacy of
alternative remedies,

(2) The flexibility and duration of relief includ-
ing the availability of waiver provisions to be utilized
in the event there are no qualified minority candi-
dates,

(3) The relationship of the numerical goals to the
relevant labor market,

(4) The impact of the relief on non-minority
applicants.”

With regard to the issue of burdening white
males who did not discriminate, it should be noted
that, while these individuals may not have discrimi-
nated, they have received the benefits of a society
that has discriminated and has supplied them better
education and better economic conditions. Under
these circumstances, a white male, aware of the
discrimination against women and blacks, who
insisted on being hired, would essentially endorse
and condone prior discrimination. Even if a white
male was ignorant of past discrimination against
women and minorities, given our historical record,
the assumption should be that these groups were
discriminated against.

One way of analyzing the situation is by way of a
hypothetical. Imagine two runners at the starting
line. If one runner is somehow weighted-down but
the other runner is nog, it is obvious that, once the
race begins, the first runner is at a severe disadvan-
tage. Even if that runner is released halfway through
the race, he or she is stll far behind. In order to
equalize the first runner’s position with that of the
second, the second needs to be handicapped in some
way. The opportunity to catch up and to become
competitive is only fair under the circumstances.

However, even upon applying this reasoning in
support of affirmative action, opponents may argue
that it results in the advancement of incompetent



Affirmative Action 767

workers. This argument can be addressed by setting
up certain minimum standards of competence that
every applicant must meet, ie., applicants must
demonstrate some basic degree of proficiency in
order to qualify for the labor pool#? Affirmative
action does not require employers to hire unquali-
fied individuals, nor does it require the discharge of
white employees, ie. white employees do not lose
their entitlements.*?

It should be noted that by opening up oppor-
tunities for women and minorities, affirmative
action broadens the talent base of business and leads
to a recognition of the potential of these groups. A
utilitarian argument would demonstrate that a
refusal to employ these talents to their best use is
“wasteful”, and further that affirmative action would
benefit the general welfare by (1) promoting minority
role models, and (2) improve services for minority
communities. For example, blacks who become
doctors and lawyers are more likely to meet minority
needs that white doctors and lawyers.*

Suppose for example that there is a need for a great
increase in the number of black doctors, because the
health needs of the black community are unlikely to be
met otherwise. And suppose that at the present average
level of premedical qualifications among black applicants,
it would require a huge expansion of total medical school
enrollment to supply the desirable absolute number of
black doctors without adopting differential admissions
standards. Such an expansion may be unacceptable either
because of its cost or because it would produce a total
supply of doctors, black and white, much greater than the
society requires. This is a strong argument for accepting
reverse discrimination, not on grounds of justice but on
grounds of social udlity. (In addition, there is the salutary
effect on the aspirations and expectation of other blacks,
from the visibility of exemplars in formerly inaccessible
positions.)*

Further, the virtual absence of black policemen
helped spark the ghetto rebellions of the 1960s.
However, after the police force became integrated
through strong affirmative action, relations between
the minority communities and the police improved.*

D. Preference cheapens real achievement of women
and minorities

Finally, there is always the argument that affirmative

action stigmatizes the preferred group and causes
others to denigrate their achievements. Although
affirmative action probably causes some white to
denigrate black achievements, it is unrealistic to
argue that these programs cause most white dis-
paragement of black abilities. Such disparagement
was around long before affirmative action.’” Given
this inevitable resistance, one must be wary of the
fear of backlash to limit necessary reforms. Further,
it is apparent that affirmative action can help combat
disparagement of these achievements by breaking
down stereotypes and changing people’s attitudes.
Thus, the uncertain extent to which affirmative
action diminishes the accomplishments of women
and minorities in the eyes of some people must be
balanced against the stigmatization that occurs when
they are virtually absent from important societal
institutions.

Opponents of affirmative action argue that such
programs sap the internal morale of blacks, i.e. their
not truly earned positions cause them to lower their
expectations of themselves. Again, although this
might be true in some cases, it is incorrect to say that
affirmative action undermines the morale of the
black community. Most black beneficiaries view
affirmative action programs as “rather modest
compensation” for the many years of racial sub-
ordination; for them, affirmative action is a form of
social justice.*8

It is also apparent that many blacks view claims of
meritocracy, as it applies to attaining employment,
dubiously. The over-exclusion of blacks from public
and private educational and employment institutions
is an indictment of the concept of meritocracy. It is
clear that many non-objective, non-meritocratic
factors influence the distribution of opportunity.
Most people realize the thoroughly political nature
of merit, ie., that it is a malleable concept deter-
mined by the perceived needs of society.*

Lastly, most blacks and women are aware that, in
the absence of affirmative action, they would not
receive equal consideration with white males. Racism
and sexism continue, and the “rules” are not impar-
tial. For example, many women are socialized to seek
marriage and motherhood from birth. Additionally,
as human beings identify most easily with members
of the own race and sex, a white male employer may
be unable to judge a black or female applicant
objectively. Affirmative action forces employers to
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consider the qualifications and potentialities of these

individuals.

V. Conclusion

This paper has examined four major arguments
advanced by opponents of affirmative action and
attempted to rebut them on the basis of moral
considerations. It is clear that the problem of past
racial/gender discrimination has not disappeared; its
effects linger, resulting in a wide disparity in oppor-
tunities and attainments between blacks/women and
white males. Affirmative action, although not the
“perfect solution”, is by far the most viable method
of redressing the effects of past discrimination. Thus
it cannot be dismissed lightly by way of arguing for

mere colorblindness.
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