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Chapter 1
The Continuing Development
of Governance: International
Divergences

David Crowther and Shahla Seifi

Abstract This chapter discusses the need for the global regulation of international
markets and the problems with establishing any form of regulation for these. It does
so in the context of governance as the central platform for any kind of management
and control. It contrasts the regulation of markets for goods and services with the
market for international finance to show significant differences. It discusses collabo-
rative approaches and the limited success achieved and also the various bodies which
perform some kind of international regulation. A central theme of the chapter is that
globalisation makes. Need for international regulation more important but does not
offer solutions. It is therefore argued that governance is the key to the successful
operation of global activity. In doing so, this chapter serves as an introduction to the
theme of the book.

Keywords Globalisation · Regulation · Governance · Financial markets ·
International trading · Contagion

1.1 Introduction

It is apparent that governance is one of the most important aspects of managing any
organisation. Indeed failures in governance have been the cause of many corporate
failures and problems.Other organisations have also experienced governance failures
leading to problems and some well-known ones have occurred within the sporting
industry. Although the principles of governance are well known and ably expounded
in Crowther (2009a, b), it must be acknowledged that the rules are only as effective as
the way inwhich they are applied and operated. And there is considerable variation in
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this. One of the reasons for this is the effects of globalisationwhich causes similarities
around the world—and also differences.

1.2 Globalisation

The phenomenon known as globalisation can be described as a complex (Weiss 2002)
or many dimensioned process (Aras and Crowther 2007) which involves political,
social, cultural and economic change. Although the economic influence which coun-
tries face through globalisation is themost crucial. All the countries in the twenty-first
century recognisemarket globalisation in finance and economy. The effects of global-
isation on the environment, corporations and businesses, in particular, in developing
countries are crucial, inevitable and dynamic. Because of this, globalisation is the
main issue for some well-known international institutions and some associations like
the UN, World Bank, IMF, WTO, Bank for International Settlement (BIS), etc. as
well as for the anti-capitalist protest movement. For example, the IMF has identified
six key principles which should strengthen the global economy framework (IMF
2002a). These are as follows:

1. Greater priority should be given to the concept of international interdependence
within national policy.

2. Self-responsibility in national level should not be replaced with international
cooperation.

3. Globalisation necessarily needs solidarity.
4. There is no national boundary for ecological threat to the Earth.
5. It is required to recognise rules of the game and ensure a level playing field, for

participating in globalisation.
6. There is a need to respect cultural and experiential diversity as a sign of prosperity

of the Earth.

These principles cover national politics, ecological and environmental issues,
wealth distributions and international corporate behaviour, sharing experiences and
roles of main players of this process. One of the main questions is whether globali-
sation is inevitable and will have the same effect or not for all countries and markets.
Another is whether globalisation causes less independence for countries generally,
or some of them in particular. According to research and experience, it seems that
not only is it an inevitable fact but also that it is having a strong effect for all coun-
tries. Therefore, in another publication, the IMF has specified the four additional key
principles for globalisation strengthening as follows (IMF 2002b):

1. There must be a confidence among the countries that their voices will be heard.
2. All countries should be confident that they will live up to their own responsibil-

ities.
3. Local and national traditions and cultures and responsibilities and religions

should be respected when making international decisions.
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4. Global ethics including observing human rights is needed for a global economy.

These key principles indicated that globalisation has needed some basic rules such
as solidarity, respect and responsibility for each nation’s value, and global ethics, for
all actors in this process. Another issue is cooperation, solidarity, sharing experience
and decisions which also will affect the dependency of nations.

According toMoshirian (2011), international institutions like theWorld Bank and
the IMF—which are describing financial architecture—have devoted themselves to
raise the quality of lives of so many people all around the globe for more than
50 years. He claims that it would be a step forward for the World Bank and the
IMF to develop modern architecture for international finance. He had previously
stated (Moshirian 2002), however, that this would not improve the situation in many
developing countries and would not empower them to eradicate the bases for their
financial powerlessness to sort out their social, environmental or economic issues.

Theoretically by globalisation it is implied that there must be a movement of
labour and capital and goods freely through trade, although practically the primary
manifest has been the free capital movement.1 Financial globalisation is, in fact, the
namegiven to such trade liberalisation. In neoclassicalmodels, financial globalisation
generates major economic benefits: in particular, the theory holds that it empowers
investors across the globe in better sharing of risks and letting capital flow wherever
it has the highest productivity, and gives the opportunity to the countries to make
the best use of their comparative advantages (Stulz 2005). Globalisation is clearly an
important influence on financial markets. The security of debts and assets, deposits
and bank loans, titles to physical capital and lands will all be affected by financial
markets globalisation. It is quite easier to trade in such debts and assets to globalise
than to do sowith labour and commodities. Their globalisation has indeed progressed
so quickly as the only thing engaged in financial transactions is just electronic entries
or exchange of pieces of papers. Due to the revolution in communications, all these
transactions have been made easier, cheaper and faster. There is no need for financial
assets to cross any physical frontiers. However, national regulations play as barriers
to their transaction (Tobin 2000), although in transitional economies and developing
countries regulation alone cannot control and regulate global transactions.2

1.3 Financial Globalisation

What is suggested by conventional wisdom is that by integration of markets of
national finance, financial flows are facilitated to poor from rich countries, and
therefore their development will be accelerated—a version of the discredited Trickle

1The movement of people from the Middle East and Africa into Europe has, however, become an
issue since 2014 and has arguably contributed to the vote by British people to leave the European
Union.
2See Crowther (2009a, b) for a detailed consideration of the context of governance within the world
economic system.
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Down Theory used by the Chicago School of economists (and championed by many
economists, notably Milton Friedman while disparaged equally by other eminent
economists such as J K Galbraith) to legitimise the privatisation of Latin America.
According to this view, the globalisation of financial markets assists the reduction of
national inequalities. However, it is commonly believed that in an imperfect world,
rich countries are able to offer financial security to lenders, and therefore it is impos-
sible for the poor countries to compete with them if financial market be integrated
(Matsuyama 2004). The expected benefit from the development of integrated finan-
cial markets and flow of financial assets is to create a prospect global investment
and savings allocation which is more efficient than ever before. But such world-
wide financial market might have a very negative and harmful effect on financial
markets in transitional and developing countries. Imperfectly competitive financial
markets3 can have unpredictable reactions to adverse economic shocks, which can
be spread to other countries with a contagious effect (see, for example, Sachs et al.
1996, Kaminsky et al. 2003). One of the main causes of financial shock and crisis is
capital flows, especially portfolio investments, for developing countries which have
unregulated markets and unsound financial systems. These countries are wide open
for international financial shocks; therefore, we can say that financial globalisation
carries with it large risks.

In order to defeat the unavoidable and often unmanageable results of globalisation
what is required ismarket discipline and stability in finance. Thus, in order to enhance
the benefits and reduce the risks due to globalisation, before achievingmore effective
market discipline to ensure sound financial systems, regulatory monitoring should
be more watchful. To attain this, organisations in national or international levels like
the Basle Committee of Banking Supervisors and the World Bank and IMF look
after the soundness of financial systems in developing and developed countries in
this modern environment (Knight 1998).

Globalisation must be considered to be a growing influence on financial markets
and for all the reasons mentioned, globalisation is necessitating global standards and
regulations for international trading and for corporations. If the world is going to
be only one federation there will be a need to have international rules and standards
such as international bank regulations, international accounting standards and trade
regulations (Ball 2006; Crowther 2009a, b). Besides, in order to attain to a real
globalised market, a globalised financial organisation is needed which can act as the
central regulator and coordinator (Arestis et al. 2005).

Financial globalisation would lead to such negative effects as crises and conta-
gions. The financial and economic crises of the 1990s and subsequently the years
2007–2012 give an indication that financial globalisation is not always beneficial
to all, and that it might cause big disturbance and expenses like reserves depletion
of foreign exchange, failing banks and bankrupt organisations, turbulence in stock
market and devaluation of currency. More significantly perhaps it can cause severe
disruption to economies and to the lives of people and lead to turbulence in the social

3What is often ignored is that it is only in a perfect competition status that a completely unregulated
free market can work, which means never. It is simply a construct in economic theory.
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environment.4 In global financial markets, the finance flow suddenly reverses by a
change in market recognition of borrowing ability. Since 1973, the random selection
of a country in crisis is two times more probable. So policies should be enforced
to broaden, deepen and make more robust the financial systems in order to prevent
the repetition of these scenarios. These policies should consider what weak points
might lead to vulnerability of financial structures to external shocks. These should
be addressed globally and nationally (Das 2006).

There are, of course, benefits to go alongside the problems. Thus, by integration
of the financial markets, many of the developing countries have got better access
to worldwide savings. A number of countries which managed to borrow more and
therefore develop more rapidly had increase in yield for foreign investments and
gave them the chance to cut risks by diversifying the portfolio. Therefore, many have
welcomed the trend of integrating of financial markets and the related enhanced
financial flow in international level (Park 2002). For this reason, globalisation has
increased the speed of market reactions in the financial markets of developing coun-
tries. These countries, which tend not to have sufficient market rules and regulations,
are clearly open for the external effects which come from capital flows and portfolio
investment. In terms of the increasing volume of international trade and portfolio
investment, globalisation causes markets to misbehave in these emerging countries.
For example, as a principal reason for crisis in Asia, we can mention the quickly
developing globalisation and the unregulated market conditions. In 1997, the annual
average net private capital flow in developing countries was $285 billion. If you
compare net capital flows in earlier and later years then, for example, in 1982 it was
$57 billion while in 2003 it was $167 billion—a rapid increase followed by a sharp
decrease in capital flows in these developing countries after the crisis.

Thus, we can see that the world is getting smaller through globalisation and
mediums such as the Internet are bringing people closer together; indeed, ICT (Infor-
mation and Communication Technology) will eventually change the way organisa-
tions operate and society itself will also change. As the world shrinks, different
cultures are coming into contact with each other. This is having an effect on different
areas of life and business is no exception. As Solomon and Solomon (2004: 153)
state, ‘International harmonisation is now common in all areas of business’.

When cultures meet it is the dominant culture that prevails; thus, for example,
Solomon and Solomon (2004) highlight concerns that the Anglo-American model
of corporate governance is becoming more prevalent internationally than others. It
could be argued on a number of levels that this is not the best way forward as countries
have their own individuality. Thus, Cornelius and Rosenblum (2005) state that if all
countries were the same it would erase the competitive advantage that some countries
have over others. At the same time, there are organisations such as the OECD which
are promoting a need for a basic global standard of corporate governance.

4Extremism—both political and religious—is partly caused by this turbulence.
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1.4 Regulation and the Organisation of International
Trading

The economic model currently used for resource acquisition—and indeed for all
other forms of trading—is based on the market as a mechanism for moderation. The
dominant ideology of the operation of themarket is based on that of free tradewith the
implicit assumption5 that complete freedom will ensure the best possible outcome.
This is underpinned by the Utilitarian philosophy of Bentham (1834) which assumes
that maximising individual utilities are the way to maximise total utility. Although
the concept of the tragedy of the commons had been described by William Forster
Lloyd6 in 1833 (Lloyd 1833), it has not been named as a concept until Hardin did so
in 1968 (Hardin 1968) and so this refutation of Utilitarianism was not recognised in
Bentham’s time.

Since the recognition of the tragedy of the commons, the approach taken
throughout the world has been to mitigate its effects through the privatisation of
ownership rights (e.g. Smith 1981). Some have even argued that the regulation of
the commons is in breach of the Universal Declaration of Human Rights.7 So the
free market system continues to reign supreme although it is no longer being pushed
so avidly by its supporters. The experience of the global economic disaster of 2008
and the subsequent revelations of malpractice have shown problems with corruption
and misuse of the power given by the free market. Additionally, protest movements
have expressed discontent with the existing system. The largest example would be
the Occupy movement8 who claimed to represent the 99% of the population who
had no influence and were no longer content to be ‘the silent majority’.

Even the governments which have actively fostered the free market system recog-
nise that it is not perfect9 and have somemonitoring and regulatory oversight attached
to its operation. Power imbalances prevent the working of the free market and indeed
led to some of the problems in the global failure of 2008. They also show the fallacy
of Utilitarian economics as overall benefit by summation does not represent the best
possible outcome (Crowther 2011). Some regulation is deemed necessary to comply
with any form of social contract and Roberts (2011) makes the case succinctly. Even

5This assumption is actually made explicit by Milton Friedman and the Chicago School of
Economics. It has also been made explicit by the US government during the era of G W Bush
although this has become noticeably more silent during the era of Obama as president. We await
what will happen during the Bush era of ‘putting America first’.
6Lloyd used the example of unregulated grazing on common land in his example.
7Article 17 states that ‘no one shall be arbitrarily deprived of his property’ and regulation would
have this effect.
8https://wearethe99percent.tumblr.com accessed 14/3/2017.
9The system is basedon the concept of perfect competitionwhich is taught in introductory economics
(e.g. Lipsey and Chrystal 2015) but rejected thereafter. It is based on the assumptions that there are
sufficient buyers and sellers so that none of them is large enough to influence themarket. In reality the
number of sellers is small and continues to become smaller through mergers and acquisitions until
a very few sellers have a great power imbalance in their favour when compared to the individuals
who are buyers.

https://wearethe99percent.tumblr.com
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when the British government under the leadership of Thatcher began the course of
privatization in the belief that the free market was the route to economic efficiency
they were swayed by the arguments of Veljanovski (1988,1991) that regulatory over-
sight was essential. The case for regulatory oversight of markets seems, therefore, to
be overwhelmingly accepted although some still argue for its minimisation.

Within a country regulation is a relatively straightforward affair as it just requires
the government to insist upon this and to establish a body to undertake the regula-
tory monitoring. The laissez-faire approach has been to allow industries to regulate
themselves and this is still common practice in the UK (Bartle and Vass 2005). Often
this has proved unsatisfactory and increasingly the government has become involved
in the establishment of regulatory bodies and imposing external regulation. As this
happens, of course, the burden of regulatory costs falls upon companies and resources
must be devoted to their satisfaction.

The collaborative approach means that markets cannot operate independently
based on supply and demand with price as a mediating mechanism. Some form of
regulation is needed to provide the necessary governance of these markets. This, of
course, poses a problem. It is relatively straightforward for national governments to
impose regulatory oversight over the activity within their borders but manufacturing
production is increasingly a global business with resources being acquired from one
country, used in manufacturing in other countries and then sold in multiple countries.
This requires regulation on a global basis and some form of global governance of
markets.

1.5 Global Regulatory Bodies

Global regulation requires global organisations to exist with the power of sanction
for non-compliance. This, in turn, requires national governments to surrender some
of their sovereignty to these bodies. And this is problematic; even the surrender
by the UK of some of its sovereignty to the European Union has been so difficult
that currently the British people have voted to leave the EU with one of the argu-
ments being about sovereignty. At a global level, this would require the agreement
of all nations. Currently, there are 195 nations, a number which is almost double
that of 60 years ago. Some are significantly more powerful—and therefore more
influential—than others but reaching global agreement is a very difficult process and
almost impossible. Even themajor countries of USA, Russia, China and the EU (with
possibly the UK added) cannot agree about very much. Also, the 27 countries of the
European Union have difficulty in agreeing about many things.

There are, however, a number of global bodies which manage to exist in some
kind of satisfactory way. The principle one is the United Nations which has a number
of subsidiary organisations within it. The main ones are the General Assembly, the
Security Council, the Economic and Social Council, the Trusteeship Council and the
International Court of Justice. Regulation of international trading does not fall within
its ambit. For this, theWorld TradeOrganisation exists. This started in 1995 to replace
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the former GATT.10 This merely forms a basis for extensive discussion surrounding
the reduction of taxes for international trading but has made slow progress because
it still needs the agreement of all countries before it is agreed. For example, the
Doha Development Round commenced in 2001 and collapsed in 2011. Currently, it
is still pending with an uncertain future. Regional trade agreements, such as between
the EU countries themselves and with other countries, exist but this future is some-
what uncertain with the UK on the point of leaving. Similarly, regional agreements
involving theUSA are collapsing as Trumpwithdraws theUSA from them. The prog-
nosis for securing agreement among all countries to collaborate on manufacturing
and the acquisition of raw materials seems at best doubtful.

When environmental protection is considered then the situation is equally bleak.
In 1992, the United Nations Framework Convention on Climate Change was estab-
lished, which led to the Kyoto Protocol in 1997. This was eventually signed by
almost all countries but the USA was a significant non-signatory. Moreover, Canada
renounced the agreement and withdrew in 2012. An attempt to revise it through
the Doha agreement has met with limited success so far and the future of climate
change control is at best uncertain, especially as USA has explicitly rejected the Paris
Accord.

It is reasonable therefore to say that a global body in a position to establish and
monitor a collaborative approach to the functioning of markets in manufacturing
goods and resources does not exist. If the need is accepted for a change in the market
mechanism, then there would be a need for the establishment of a body to undertake
this. This would be necessary but would certainly not be an easy process because
global benefit is in conflictwith national self-interest aswell as corporate self-interest.

It is, however, important to remember the argument of Popper (1957) regarding
the poverty of historicism. In this argument, he contends that an analysis of the past
is no guide to the future and that basing any expectations upon what has happened in
the past is flawed and unreasonable. Thus, the fact that solutions have always been
found previously gives us no cause for optimism in the present and immediate future.

1.6 The Need for Regulation

All organisations need some form of governance (Bevir 2013). At its simplest, gover-
nance is merely a set of rules which define the way the individual members of an
organisation interact with each other. It is only when the term is used in either a
political sense that it has any other connotation or a corporate sense when it refers
to relations between the corporation and its investors. In general, it applied to any
organisation of two people or more who need some sort of rules to engage in mutual
activity. Thus, the markets which exist for raw materials trading need some form
of governance (Williamson 1979) as would these when adapted to a collaborative
approach. The whole purpose of governance rules is to share procedures to enable

10General Agreement on Trade and Tariffs.
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the organisation to function and is based on the principles of transparency, fairness,
accountability and the rule of law.

The United Nations does not fulfil the role of world governance although some
(e.g. Rosenau 1999, Thakur and Weiss 2006) consider it as a possibility and perhaps
desirable. Indeed the pressure group Forum for a NewWorld Governance11 exists to
promote this concept. Thakur andVan Langenhove carry this concept forward further
(2006) by proposing regional governance bodies12 which eventually will become
global governance. Suchwriters, however, seem to fail to differentiate between gover-
nance as a governmental function and governance as simple rules of operation. Thus,
governance has become inseparable from the political domain and it is here where
such a proposal will fail as nations are reluctant to surrender their autonomy and
sovereignty. Without these rules, however, international relations are subject to the
vagaries of political alliances and to the use of power with the most powerful nations
exerting the greatest influence. This, of course, is one of the problems of the free
market mechanism as a corollary of Utilitarian Economic Philosophy.

Governance of global trading markets, however, implies no political content but
is merely rules of process and dispute resolution, which is nowhere near as contro-
versial. To an extent, this already exists in the form of international trading—via the
WTO rules which act as a default if no alternative between countries has been agreed
(Mavroidis 2015)—and especially international finance (Quinn 1987). In each case,
the regulation is not separated from the political domain, which can cause problems
in both monitoring and enforcing sanctions and even in agreeing change. As the
regulation is of a competitive economic market, then it is indeed difficult to separate
the regulation of it from the use of power and therefore from the political domain
and this is probably one of the major causes of the difficulties which arise in the
negotiation of trading regulations.

1.7 Governance and Regulation

At its simplest, governance is just the set of rules and procedures by which people
engage in any form of joint tasks or activities. In general, these need to be written
so that they are available to everyone concerned and it can be seen that everyone is
following the same procedures or would take the same actions in the same circum-
stances. If the rules of governance are incomplete or are not fully written down then
this can lead to corrupt activity or the misuse of power. This is true of any form of
organisation and is not limited to commercial organisations or to governments. An

11https://www.world-governance.org/spip.php?rubrique6&lang=en accessed 14/3/2107.
12The European Union was a prime example of this in 2006 with inevitable closer union seeming
likely. Subsequent events have placed doubt upon this closer union and there is even a strong degree
of questioning of the continuing role of the EU.

https://www.world-governance.org/spip.php?rubrique6&amp;lang=en
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example of this is FIFA and the Sepp Blatter era where poor governance13 was held
responsible to the corruption problems experience. From this, it follows that trans-
parencymust exist so that all concernedparties can seehowall other concernedparties
are behaving in the agreed upon manner. This, therefore, requires accountability so
that people can be held responsible for actions taken or not taken.With accountability
comes the need for regulation (Braithwaite et al. 2007) and this, therefore, requires
some form of regulatory oversight.

Regulatory oversight necessitates someone to undertake this function and this
can be done either internally—by the organisation itself—or externally by either
an existing body or one set up expressly for this purpose. The accounting profes-
sion provides a prime example of an internally regulated organisation while the
Enron scandal (Toffler 2003) provides a prime example of the problems that can
ensue from this form of regulation. An example of external regulation by an already
existing organisation is given by the WTO and trade regulation which by a body
expressly established for the purpose is given in the UK by the Financial Services
Authority which has since become two bodies, The Financial Conduct Authority and
the Prudential Regulation Authority, controlled by the Bank of England. Regulation
within a country is not a great problem as it can be imposed by the government if all
else fails. Markets for the trading of raw materials is, however, a different matter as
this is done in an international manner in global markets. Indeed the market as such
is often virtual as the price mechanismworks in any competitive environment. Effec-
tively, therefore, this is a global market which would require regulating on a global
basis—and the establishment of a regulatory body to provide this oversight and with
the power to impose the sanctions agreed upon in the event of non-compliance.

It is difficult to see how this could be established without the agreement of all
nations, and certainly the agreement of the most powerful nations. It is equally
difficult to see how this could be established without any geopolitical considerations.
It should also be recognised that at the moment the power probably lies mainly with
the consuming countries of those raw materials as they have the economic resources
and extract greater value added from the employment of resources in production. As
time progresses, however, the scarcity of resources, as they become more deplete,
will change and this will inevitably change the power basis towards those who have
the raw materials and away from those that desire them. Conceivably, therefore,
Marshall McLuhan prediction (McLuhan and Fiore 1968) that future wars will be
based on economic criteria has been shown to be both prescient and in need of serious
consideration. Seifi andCrowther (2016) havenoted that theBRICcountries possess a
considerable share of these remaining resourceswhile also developing their industrial
capabilitywhichwill have a significant effect on the currentmarkets for resources and
this will become more pronounced as time progresses, as will resource depletion and
the development of industrial production capability in these (and other) countries.
This, of course, would strengthen the argument for a collaborative approach, at least
among the developed but resource-poor countries (such as theUK) but perhaps lessen

13https://www.theguardian.com/football/blog/2015/jun/09/fifa-reform-manifesto-football-sepp-
blatter accessed 14/3/2017.

https://www.theguardian.com/football/blog/2015/jun/09/fifa-reform-manifesto-football-sepp-blatter
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the desirability among developing but resource-rich countries. This also increases the
likelihood of armed conflicts increasing. Such conflicts exist at the present and have
been forecast for the future (e.g. Bulloch and Darwish 1993) as well as explained by
economic reasons such as (in part) the invasion of Iraq in 2003 (Bassil 2012).

The regulation of the market for raw materials in a collaborative environment
would require the establishment of a new organisation with a new set of rules. This
is possible, of course, and the example of the Russian federation after the collapse
of the USSR gives an example of how this can be done (de Rosa D and N Malyshev
2008). It is, however, a complicated process without any guidelines. One of the
basic principles of such a market would have to be the allocation of resources. The
conventional mechanism for market exchange is that of price but this would not
work in this situation as price allocates resources to those who can pay the most, and
therefore probably in developed countries, whereas the resources would need to be
allocated in the way which would enable maximum use to be made of them. This
raises several problems as given below.

• Determining optimal use
In theory, economics enables resources to be allocated in the optimal way through
the price mechanism which implies that the highest price will always be paid by
the party which canmake best use of the resources. But this best use is determined
by what is most profitable to that party which may well not be what is best for the
world as a whole. It also presupposes a short-term view of what is best whereas
a sustainable future might need different decisions when the future is taken into
account—in other words, the long-term view might well need to outweigh the
short-term view and immediate profitability. A further difficulty is that optimal
use is not an absolute concept and competing uses might well be preferred by
different people.

• National prejudices
National interests and prejudices cannot be separated from a global allocation
process. Many countries have preferred trading partners, such as the claimed
special relationship between the UK and the USA, or the reinstated special
relationship with commonwealth countries. Equally many countries are wary of
trading with certain others due to such reasons as ideological reasons or religious
differences, or preferences for these reasons. It could be claimed that economic
utility ignores such preferences and prejudices but in reality the trading of increas-
ingly scarce resources can never be separated from either political influences or
from power relationships.

• Political influences
Political processes among nations consider a wide variety of aims and objectives
which are not economic. Indeed strategic objectives are often more important and
these could outweigh economic benefit in decision-making. Thus, the optimal
sustainable capability of the world as a whole is almost never considered and
does not even rank on most decision-making processes in the political arena.
Indeed even if war is engaged in for economic reasons then the outcome might
be beneficial for some individual countries but is never beneficial for the planet
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as a whole: some nations become worse off as a result. It is also the case that
resources are used for this purpose and therefore diverted from other purposes
and so the net productive capacity of the planet is reduced in this manner. As
resources become more depleted, and therefore more scarce, then this becomes
an increasingly important consideration.

• Corruption
Regulation is part of governance and human naturemeans that procedures become
more lax as they continue in existence. Rules get ignored and corruption creeps
into the system. With most systems of governance this can be overcome by an
oversight of the process—regulating the regulators. At a national level, this is not
really a problem as there is always a higher authority. At a global level, however,
such as required by this system, there is no higher authority who can check on the
world governance of markets.

1.8 The Idea of Global Governance

All governance systems are mainly concerned with management or governance of
formal groupings of people and hence with political power, institutions and, even-
tually, control. In this context, the idea of governance denotes official political insti-
tutions which are aimed at coordinating and controlling interdependent social asso-
ciations and can implement decisions. In the modern world, the idea of governance
is commonly used to explain the regulation of interrelated associations given the
nonexistence of any overarching political organisation, like that of the international
system.Hence, it can be suggested that global governancemeansmanaging theworld
processes when there is not government for the whole world. At the moment, organ-
isations such as WTO and UN address such issues. Such organisations have accom-
plished partial success in introducing some kind of world governance. However, as
Rosenau (1999) suggests these organisations are a part of acknowledgment of the
complexities and an effort to address international problems which exceed the ability
of countries to solve.

By mentioning global governance there is no implication that such a system actu-
ally exists (as it plainly does not). Equally, any study of the effectiveness of such a
system is not claimed to exist. Instead it is just to acknowledge in a world heading
towards globalisation, sorting out problems in global and international levels requires
a kind of governance. Hence, this is a descriptive expression which is to acknowledge
the problem and address the arrangements for collaboration to solve problems. Such
arrangements might consist of laws or formal organisations to deal with matters of
collective interest of such bodies as NGOs and intergovernmental bodies, countries,
as well as private sector bodies and pressure groups. Such a system incorporates
both formal (such as coalitions) and informal (such as guidelines and practices)
units as well as the temporary ones. Hence, it can be suggested that a world gover-
nance is a combination of informal and formal institutions, associations, processes
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and mechanisms among citizens, intergovernmental and nongovernmental organisa-
tions, markets and countries to articulate matters of common interest, mediate the
differences and to establish obligations.

It is important to stress that global governance cannot be defined as world govern-
ment. In fact, if the world had a unique government then there would not have been
anyneed to such a system.But today the enforcement power is the lawfulmonopoly of
different governments. Hence, by global governance, it means an interaction between
different countries in order to sort out issues affecting several countries or regions
when compliance cannot be enforced. Indeed, enhancement of solving global prob-
lems does not need setting up stronger formal institutions. Instead what is needed is
existence of consensus on standards and procedures to be followed.

It can be considered that steps are currently in hand to form a consensus such as the
creation of means for global accountability. For instance, the UN Global Compact,14

which has been labelled as the biggest voluntary corporate responsibility initiative
of the world, comprises the views of international and national bodies, businesses,
labour unions and different NGOs to protect the principles of environmental conser-
vation and also human rights. There is no enforcement of the principles by anyone
and participation is completely voluntary. Increasingly, however, companies adopt
the compact because they are economic-wise sensible and also as their stakeholders,
including their shareholders care increasingly about these issues. It therefore provides
a means enabling the monitoring of compliance by companies. Such techniques as
the Global Compact increase the power of local communities and also individuals to
make companies keep accountable.

The importance of good governance is imperative in all parts of society, not just in
the corporate environment but also the political environment and society generally.
For instance, improved public confidence in the political environment stems from
strong governance. When the economic situation means that resources are limited
and people cannot meet their lowest expectations, then good levels of governance
can help to satisfy people and promote the general welfare of society. Naturally, a
firm’s concern with governance is also very important in the corporate world.

An essential factor for good performance of a company is good governance and
an aspect of it is stewardship. In the context of sustainability, it is reasonable to
argue that the concern of a firm’s manager would be equally about the stewardship
of the firm’s financial resources as well as the environmental ones. But environ-
mental resources are different because they are often situated outside the firm. So,
in this regard, such stewardship should be both concerned with the firm’s and the
society’s resources. Then it can be concluded that the stewardship of the outside
environmental resources should involve the provision of sustainability. Predomi-
nantly sustainability has a focus on tomorrow and concerns about making sure that
the options made regarding the consumption of resources at present do not unduly
limit the choices available in the future. This includes a range of activities such as
the reduction of waste, minimising pollution and generating renewable resources (or
finding alternatives). It also includes the development of new techniques through

14See www.unglobalcompact.org.

http://www.unglobalcompact.org
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research and development. Sustainability also requires an acceptance that current
investment is partly an investment for the future, and not merely a cost to be borne.

It is standard within economic theory that the environment in which economic
activity takes place is based within a free market with open competition. This is
because it is generally accepted that competition engenders the necessary incen-
tives for both efficiency in operations and equity in the way in which benefits are
derived and shared. It is only when the market itself seems unable to ensure this
that government intervention becomes necessary. Crowther and Seifi (2011) argue
that the resulting regulation is a means of replacing the imperfectly operating market
forces and acts as a substitute. The point of this intervention through regulation is to
make sure that nobody is in a position to exploit the inequalities in power in order to
gain benefits. It is also to make certain that the gains in efficiency result in equity in
the distribution of the resultant benefits.

One form of regulation which has been generally used is that of self-regulation,
in which an industry controls the activities of its own members, and this has been
generally accepted as satisfactory. It has more recently been shown that such self-
regulation does not operate satisfactorily as the Enron debacle showedwith respect to
the auditing industry and the demise of Arthur Anderson. In such cases, it is clear that
external regulation is required (Veljanovski 1991). Crowther (1996) argues that the
purpose of such regulation is to balance the needs of the various stakeholders, inwhich
each tends to have different perspectives and expectations regarding satisfactory
performance of the company concerned and the distribution of benefits; mostly,
however, two groups of stakeholders are paramount—customers and investors.

The focus in the western capitalist countries is highly on returns provided for
the shareholders which makes them the most important stakeholders. Veljanovski
(1991) argues that the duty of the regulators in the countries governed by regulation
has been to safeguard consumers so thatmonopolywould not abuse their rights.When
discussing about customers then the main focus is on the local ones, perhaps because
their number is the highest and they are in the poorest situation for bargaining, or
perhaps as government needs their voting for elections. Regulation here is based
on the idea of protecting the consumer so that they would not be abused to the
cost of shareholders. Therefore, National Consumer Council (1989) considers that
shareholders are only allowed to receive higher returns if prices are reduced for
consumers. In the United Kingdom, such kind of regulation was common in the
beginning of this century and again it has become favourite as it is argued that
equitable distribution is impossible through other kinds of regulation.

During the 2008–13 financial crisis, failures in regulation and governance were
highlighted.As stated byGrabel (2003), there is one flaw in the argument surrounding
such failures and a problem about how to manage in order to prevent financial crisis
in future. This is related to acknowledging and regulating a financial market which is
truly worldwide. The consensus of governments has led to freedom of movement for
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funds around the world’s financial markets which arguably led to a global crisis of
2007 through a disguising of doubtful debts15 within a variety of financial packages.16

Unfortunately, regulators must focus upon a specific market in which they are
locatedwhile finance evades such regulation by its potential to spread everywhere. As
Becker andWestbrook (1998) state, its impact is that it is impossible to have a realistic
kind of regulation. As a result of such failure in regulation, contamination migrates
everywhere and faulty processes used somewhere in financial markets change to a
norm for the whole of markets.

This seems to make a crisis inevitable which then spreads to all economies
resulting in a crisis of confidence in all markets. The financial market is a truly
global market with easy movement from one country to another around the world.
This cannot be regulated except by a form of global regulation—somethingwhichwe
do not seem capable of achieving. Presumably because of the respective self-interests
of various governments.

1.9 Conclusions

There is no suggestion that any kind of global order and overseeing is needed to ensure
international trading and interaction. Indeed the prospect seems unlikely. It must be
recognised, however, that in its absence there can be problems in the regulation and
governance of international markets. At present, there are differences in application
and the purpose of this book is to investigate some of these.
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Chapter 2
Incorporating CSR in Corporate
Governance of Banking Institutions
in a Challenging Institutional Context:
A Case Study of Nigeria

Victor Ediagbonya

Abstract One of the points of debate on the role of corporate governance in financial
institutions is corporate accountability. Corporate accountability is arguably attain-
able if corporate governance in financial institutions is appropriately regulated.While
there is the question of the adequacy of regulatory standards and enforcement in
challenging institutional context of the developing and emerging markets (DEMs),
corporate social responsibility (CSR) can play a complementary role to regulation
by public agencies. The concept of CSR may be distinguishable from corporate
governance, the former can play a strategic role in the promotion of good corporate
governance, particularly in the banking sector. Drawing on the institutional theory,
this paper examines the connection betweenCSR and corporate governance. It identi-
fies the difficulties of implementing global CSRmodels in the disconnection between
the models and the institutional environment. The chapter argues that CSRmodels of
developed economies cannot be adopted effectively in the DEMs due to institutional
challenges. Using Nigeria as a case study, it suggests ways of incorporating CSR
as a corporate governance mechanism for banking institutions in the DEMs. This
limited regulated form of CSR will, in particular, include the adoption by regulators
banking-specific CSR principles that are appropriate for the institutional contexts as
part of banking regulation and supervision and multiple stakeholder implementation
and enforcement of CSR standards. A limited regulated form of CSR can help to
fill the corporate accountability gap in the banking institutions of some countries
in the DEMs. In light of the above, CSR could be integrated into the corporate
governance framework of banks in the DEMs by compelling banks to consider the
interest of all its stakeholders. Banks are generally expected to conduct their busi-
nesses with transparency and integrity. Therefore, this chapter suggests that CSR
policies implementation within the banking sectors should be the responsibility of
the board of directors. There should be amandatory requirement within the corporate
governance framework for the board of directors to report on their economic, social
and environmental activities and also of those of their supply chains. The chapter
further proposes the idea of integrating CSR into the corporate governance of banks
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by linking executive pay to their performance on economic, social and environmental
issues. It also suggests that one of the qualifications for the office of executive and
non-executive directors’ banks would be to have some form of CSR training or and
work-related CRS experience for at least for a period of 3 years.

Keywords Corporate governance · Corporate social responsibility · Institutional
theory · Banking institutions · Banking regulation and directors’ duties

2.1 Introduction

One of the points of debate on the role of corporate governance in financial institu-
tions is corporate accountability. Corporate accountability is arguably attainable if
corporate governance in financial institutions is appropriately regulated. While there
is the question of the adequacy of regulatory standards and enforcement in chal-
lenging institutional context in a country like Nigeria, corporate social responsibility
(CSR) can play a complementary role to regulation by public agencies. The concept
of CSR may be distinguishable from corporate governance. The former can play
a strategic role in the promotion of good corporate governance, particularly in the
banking sector.

Drawing on the institutional theory, this chapter examines the connection between
CSR and corporate governance. It identifies the difficulties of implementing global
CSR and corporate governance models in countries with institutional challenges.
This is due to the disconnection between the global models and the institutional
environment in those countries. It argues that CSR models of developed economies
cannot be adopted effectively inNigeria due to institutional challenges.UsingNigeria
as a case study, it suggests ways of incorporating CSR into the corporate governance
mechanism for banking institutions in Nigeria. This partial regulated form of CSR
will, in particular, include the adoption by regulators banking-specific CSR princi-
ples that are appropriate for the institutional contexts as part of banking regulation
and supervision and multiple stakeholder implementation and enforcement of CSR
standards. A partial regulated form of CSR can help to fill the corporate account-
ability gap in the banking institutions in Nigeria and elsewhere. For example, in
some developing and emerging market that might be faced with similar institutional
challenges and have adapted the western CSR and corporate governance model.

In light of the above, CSR could be integrated into the corporate governance
framework of banks in Nigeria by compelling banks to consider the interest of all its
stakeholders. Banks are generally expected to conduct their businesses with trans-
parency and integrity. Therefore, this chapter suggests that CSRpolicies implementa-
tion within the banking sectors should be the responsibility of the board of directors.
There should be a mandatory requirement within the corporate governance frame-
work for the board of directors to report on their economic, social and environmental
activities. Such reporting requirements should also include CSR approach of their
supply chains. The chapter further proposes the idea of integrating CSR into the
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corporate governance of banks by linking directors’ compensation to their perfor-
mance on economic, social and environmental obligations as this is at the heart
of CSR. The economic obligation would include youth empowerment through the
creation of jobs and provision of loans for MSMEs will be criteria for the receipt of
the director remuneration. It also suggests that one of the qualifications for the office
of executive and non-executive directors in the banking industry would be to have
an up to date CSR certificate, such knowledge is achieved through CSR training in
the form of continuing professional development (CPD). Since this chapter focuses
on the implementation of CSR initiatives in the corporate governance of banking
institutions in a challenging institutional context using Nigeria as a case study, it is
imperative to describe what is meant by a challenging institutional environment.

The challenging institutional environment iswhere the legal, regulatory and super-
visory institutions are, in no small extent weak and corrupted. This undoubtedly
summarises the prevalent institutional environment in Nigeria. It is this institutional
context that defines and constrains the adaptation of the developed countries’ CSR
and corporate governance models. For example, in Nigeria, the legal, regulatory
and supervisory institutions are weak, the legal system is overstretched and there
is a backlog of cases in the various courts. In this time and age, Nigeria judges are
still writing court proceeding in longhand. However, in the United Kingdom, judges
make use of stenographers, who record court proceeding in shorthand with the aid
of the stenotype machine. This process enables the United Kingdom courts to deal
with cases on time. Another characteristic of a challenging institutional environment
is the absence of established commercial groups, although civil societies and non-
governmental organisations (NGO) are present, they are in the embryonic stage with
little or no impact on how institutions are managed. As a result of the weak institu-
tions in these environments, any westernised CSR and corporate model designed on
the assumption that the institutional environment is robust and effective is bound to
fail. In this regard, an alternative model of corporate governance embedded with the
fundamentals of CSR approach is what is required in the Nigeria banking industry.

This chapter is organised as follows: the first part focuses on the relationship
between corporate social responsibility and corporate governance. The second part
dwells on the theoretical aspect of corporate governance, it considered the four main
theories of corporate governance, namely, the agency theory, stewardship theory,
stakeholder theory and institutional theory. The Anglo-Saxon model which origi-
nates from the developed economies, for example, the United Kingdom is based on
the agency theory. It examines the various institutional environments of the developed
economies and why such a model would yield the desired result in those countries.
The third part of this chapter examines the institutional context in Nigeria and, in
analysing the institutional framework, it examines various CSR initiatives organ-
ised by some banks in Nigeria, this chapter distinguishes between philanthropic
model and self-regulatory model of CSR. The question at this juncture is whether
theCSRdiscretionary approachwhich is practised in theNigerian banking industry is
adequate to meet the economic, social and environmental challenges of the country?
Or whether there is a need to ensure strict compliance of the CSR framework through
conventional state regulation?The fourth part of the chapter suggests the variousways



24 V. Ediagbonya

CSR can be embedded in the corporate governance of banks in Nigeria. The fifth
section of the chapter highlights the benefit of a combined CSR corporate governance
paradigm for banks in Nigeria. The last section concludes the chapter.

2.2 The Debate Underpinning CSR and Corporate
Governance

To properly understand the relationship between CSR and corporate governance, it
is necessary to examine the meaning, nature and scope of the individual concept.
This will provide the background knowledge required to fully understand the rela-
tionship between CSR and corporate governance and the benefit to be derived by
all stakeholders if specific CSR requirements are embedded in the corporate gover-
nance of banks in Nigeria. This inclusionwill not onlymake CSR initiatives by banks
meaningful, but it will also ensure that the CSR interventions are also impactful.

2.2.1 Definition of CSR

Despite the growth of CSR in contemporary times, defining the concept is not an
easy task, it has remained a complex and contested subject.1 The reason for this is
not farfetched, the contextual meaning of the CSR may vary from one jurisdiction
to another. This is because what may constitute social responsibility in certain juris-
dictions, for example, Nigeria may not be regarded as social responsibility in other
jurisdictions like the United Kingdom or the United States.2 Society’s expectation
usually vary from place to place. In Nigeria, for example, corporations are expected
to contribute to the infrastructural development of their immediate locality in partic-
ular and to some extent, the entire country in general. However, in most developed
economies, it is normally the responsibility of the government to provide basic infras-
tructural facilities. It is thoseminute but an important variant that creates the difficulty
in having a consensus amongst scholars on the definition of the concept. Despite the
complexity and lack of consensus amongst CSR scholars in having a uniform defi-
nition of the concept,3 some scholars and institutions have offered definitions which
have in no small measure contributed to the development of CSR in general as seen
in several CSR literature. It is, therefore, necessary to consider some of these crucial

1Kenneth Amaeshi, Paul Nnodim, Onyeka Osuji, ‘Corporate Social Responsibility, Entrepreneur-
ship, and Innovation’ (First Published 2013, Routledge Taylor & Francis, London) p. 7.
2M Gobbels, Reframing corporate social responsibility: The contemporary conception of fuzzy
notion, Journal of Business Ethics, 44, 2002 p. 95–105.
3Tuan Nooriani Tuan Ismail, ‘Corporate social responsibility: The influence of the silver book’
International Journal of Business and Management Studies 3(2), 2011, p. 371–383.
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definitions, as this will lay the essential foundation for the proper understanding of
the subject.

One of the foremost definitions of CSR was the one offered by Howard Bowen4

who defined CSR as the ‘obligation of the businessman to pursue those policies, to
make those decisions, or follow those lines of action which are desirable in terms of
the objectives and values of our society.’ However, Milton Friedman held a contrary
view of what should constitute the social responsibility of a businessman. He argued
that ‘the only social responsibility of businesses is to increase its profits.’5 It is
instructive to note that the above assertion is based on the traditional view of the
corporation which suggests that the primary, if not the sole purpose of businesses
is the maximisation of profits and the promotion of shareholder value. This has led
to the shareholder primacy model been practised in some developed economies, for
example, the United Kingdom and the USA. However, this traditional view of the
corporation has become less popular as it relates to CSR in recent time, particu-
larly during the last three decades. Many businesses have been put under pressure
to consider the interest of other stakeholders within and outside the corporation
as part of their CSR obligation.6 One of the most popular definitions of CSR is
that propounded by Archie Carroll, which states that ’the social responsibility of
business encompasses the economic, legal, ethical and discretionary (philanthropic)
expectations that society has of organisations at any given point in time.’7 The above
definition adopts a nonchalant approach to CSR, seeing the responsibilities as the
mere expectations the society has of the corporation rather than obligations which
the corporation must comply with. Bearing that in mind, Carroll’s definition, which
had been represented in the diagram below, will no doubt shed some light when
analysing how the Nigerian banks implement their CSR initiatives.

Figure 2.1 covers the four core responsibilities the society expects the organisation
to fulfil in order to promote sustainable development. The attention and priority given
to each head may vary from one country to another. Some may argue that those
responsibilities need not be regulated, their argument is premised on the assumption
that organisations are good corporate citizens and as such, they would discharge their
responsibilities without being compelled or monitored. In as much as this to a certain
degree may be true, it is correct to see the corporation as a corporate citizen that has
rights and responsibilities like every other natural person. However, what is not true is
the assumption that all corporations are good citizens. In fact, the same corporation
can be a good citizen in one country due to the law that is operating there, and
they may behave differently in another country because there are little or no law to
regulate their conducts. Therefore, while there is the assumption that corporations are

4Howard Bowen, ‘Social Responsibilities of the Businessman’ (Harper, New York, 1953) p. 3.
5Milton Friedman, ‘The Social Responsibility of businesses is to increase its profit,’ The New York
Times, 13 September 1970, p. 122–126.
6Andy Lockett, Jeremy Moon, Wayne Visser, ‘Corporate Social Responsibility in Management
Research: Focus, Nature, Salience and Sources of Influence,’ Journal ofManagement Studies (2006)
43(1):115–136.
7Archie Carrol, ‘The Pyramid of Corporate Social Responsibility: Towards the Moral Management
of Organisational Stakeholders’ Business Horizons, (July/August 1991) 34; 39–48.
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Fig. 2.1 The Carroll’s pyramid CSR as adopted by the Nigerian banks

expected by society to meet its specific responsibilities as good corporate citizens,
the way and manner of discharging such responsibilities are of great importance,
particularly in the Nigeria banking sector. This is because companies, particularly
the banks, have a significant role to play in the realisation of sustainable development
goals.

The debates and literature on corporate social responsibility (CSR) and corpo-
rate governance in the banking sector in Nigeria have gained significant momentum
within the last 4 years. The primary reason for the rise in the discourse among scholars
is based on the adoption of Sustainable Development Goals (SDGs) by the United
Nation General Assembly on 25 September 2015.8 The framework was signed by
many countries includingNigeria, who in 2019 ranked 159 out 162 in the SDGglobal
ranking.9 This does not indicate that Nigeria is backward, however, it shows the atti-
tude of themajority of the corporations operating in Nigeria especially in the banking
industry which seems to demonstrate a nonchalant attitude towards the realisation
of SDGs by not engaging all the relevant stakeholders. There are a total of 17 goals
and 169 targets which should be achieved by 2030, it is worth mentioning that the
following three goals which are: goal 1, ‘end poverty in all its forms everywhere,’10

8UN SD in Action Newsletter, September issue VOLUME 3, ISSUE 9, SEPTEMBER
2015 https://sustainabledevelopment.un.org/sdinaction/newsletter/september2015, accessed 29
November 2019.
9Jeffrey Sachs, Guido Schmidt-Traub, Christian Kroll, Guillaume Lafortune, Grayson Fuller,
‘Sustainable Development Report 2019.’ (New York Bertelsmann Stiftung and Sustainable
Development Solutions Network 2019) p. 21.
10UN Helping Governments and Stakeholders make the SDGs a reality available at: https://sustai
nabledevelopment.un.org/#, accessed 29 November 2019.

https://sustainabledevelopment.un.org/sdinaction/newsletter/september2015
https://sustainabledevelopment.un.org/
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goal 8, ‘promote sustained, inclusive and sustainable economic growth, full and
productive employment and decent work for all’11 and goal 16, ‘promote peaceful
and inclusive societies for sustainable development, provide access to justice for all
and build effective, accountable and inclusive institutions at all levels’12 are most
relevant to the discussion of CSR in the Nigerian banking sector.

2.2.2 Definition of Corporate Governance

Corporate governance like CSR has been defined differently by various scholars,
the wide variety of the definitions offered mirrors the multidisciplinary nature of
the subject. Over the years, the definition postulated by Sir Adrian Cadbury has
gained enormous popularity, it had appeared in many countries codes of corpo-
rate governance, for example, the United Kingdom code of corporate governance
adopted the Cadbury definition.13 He defined corporate governance as ‘a system by
which companies are directed and controlled. Boards of directors are responsible
for the governance of their companies. The shareholders’ role in governance is to
appoint the directors and the auditors and to satisfy themselves that an appropriate
governance structure is in place. The responsibilities of the board include setting the
company’s strategic aims, providing the leadership to put them into effect, super-
vising the management of the business and reporting to shareholders on their stew-
ardship. The board’s actions are subject to laws, regulations and the shareholders
in general meeting.’14 This definition focuses more on how managerial functions
are carried out to serve the interest of the shareholders. Besides compliance with
the laws, rules and regulation by the leadership of corporation, it is geared towards
accountability and transparency, which is driven through the board of directors. An
important definition that will be germane to the discussion in this chapter is the one
proposed by Jean Tirole. He defined corporate governance as ‘the design of institu-
tions that induce or force management to internalize the welfare of stakeholders. The
provision of managerial incentives and the design of a control structure must account
for their impact on the utilities of all stakeholders to induce or force internalization.’15

This definition encompasses the interest of a broad spectrum of stakeholders and not
just only the interest of the shareholders, as was evident from the Cadbury definition.
Therefore, it is on that basis that the latter definition will be adopted in this chapter.

11Ibid.
12Ibid.
13‘The UK Corporate Governance Code’ (Financial Reporting Council, London July 2018) p. 1.
14Adrian Cadbury, Report of the Committee on the Financial Aspects of Corporate Governance.
15Jean Tirole, ‘Corporate Governance’ Econometrica, Vol. 69, No. 1 (Jan. 2001), pp. 1–35. P4.
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2.2.3 The Nexus Between CSR and Corporate Governance

One could argue that if corporate governance is construed in the broader sense,
it emphasises the importance of good governance through the management of the
company to all stakeholders. This, therefore, suggests that good governance is a form
of responsibility on the manager to be accountable to all its stakeholders.16 CSR, on
the other hand, is also concerned with the responsibility of the company to its various
stakeholders. Thus, one could argue that the primary relationship between CSR and
corporate governance is based on the company’s responsibility in terms of being
accountable to all its stakeholders.17 While it is correct to suggest that CSR is based
on the relationship between the corporations and society, however, this goes beyond
a mere expectation that the society has of the corporation. It is about the corpora-
tion’s obligation to build trust as a corporate citizen in the community with all its’
stakeholders. As such, the discourse which underpinned CSR and corporate gover-
nance is guided by the principles of integrity, transparency, responsibility, honesty
and accountability. Consequently, the corporations must be subject to scrutiny on
a regular basis, CSR must go beyond voluntariness18 or alternatively, the philan-
thropic gesture as is presently the case in Nigeria. Stakeholders must be able to hold
the corporations accountable for the failure to carry out its CSR obligations. This
is only possible where CSR has the backing of law through its absorption in the
corporate governance code of banking institutions in particular. It will create the
platform for advancing the relationship the banks have with the society. Both CSR
and corporate governance requires the corporations in this context the banks to take
charge of its moral and fiduciary responsibilities towards all its stakeholders.

2.3 Theories of Corporate Governance

The theories underpinning corporate governance discourse in recent times have been
drawn from various fields such as economics, management science, law, accounting
and finance. In essence, several theories underpin the corporate governance debates.
For example, corporate governance can be approached from the following theoretical
perspectives, namely, agency theory, stewardship theory, stakeholder’s theory, insti-
tutional theory, shareholder’s theory, resource dependency theory, social contract

16Ruth Aguilera, Cynthia Williams, John M Conley, Deborah Rupp, ‘Corporate Governance and
Social Responsibility: a comparative analysis of the UK and the US’. Corporate Governance: An
International Review 25 April 2006, Vol 14, Issue 3, p. 147–158.
17Dima Jamali, Asem Safieddine, Myriam Rabbath, ‘Corporate Governance and Corporate Social
Responsibility Synergies and interrelationships’ Corporate Governance: An International Review,
14 October 2008 Vol 16, Issue 5, p. 443–459.
18Nikolay Dentchev, Mitchell Van Balen, Elvira Haezendock, ‘On voluntarism and the role of
governments in CSR: towards a contingency approach’, Business Ethics: A European Review,
October 2015 Volume 24, Issue 4, p. 378–397.
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theory and transactional cost theory.19 Therefore, it is necessary to briefly analyse
some of the main theories listed above, as this would facilitate the understanding
required analysing the CSR initiatives by banks in Nigeria. Moreover, explaining
the four primary theories of corporate governance, which are, the agency theory, the
stewardship theory, the stakeholder’s theory and the institutional theory will bring to
the fore why the Anglo-Saxon model of corporate governance had not been effective
in Nigerian banks due to the challenging institutional environment of the country.
Therefore understanding the stakeholder and the institutional theory would be useful
in deciding what should be done in order to incorporate CSR into the corporate
governance of banks in Nigeria.

2.3.1 Agency Theory

The agency theory is at the heart of the most dominant paradigm of corporate gover-
nance the Anglo-Saxon model. Nonetheless, it is by a wide margin, the most contro-
versial theory underlying corporate governance research. While there are conflicting
views on the origin of the agency theory, majority of scholars in the field are of the
view that it evolved from the work of Berle and Means titled ‘The Modern Corpora-
tion and Private Property,’ which investigated the corporate ownership structure of
firms operating in the 1930s. Their thesis focused on the problem associated with
ownership structure and the control of corporations in the United States. They argued
that due to the dispersed shareholdings inmost of the large corporations in the United
States, shareholders are finding it difficult to exert appropriate control over managers
of those corporations. Consequently, they advocated for the separation of ownership
from control of corporations.20 The agency theory is based on a contractual rela-
tionship between the shareholders (principal) who engages the services of other
individuals the managers (agent) to discharge specific duties which may include
vesting them with authority to make decisions on their behalf.21 This contractual
relationship is marred by a conflict of interest where the managers may decide to
pursue their interest at the detriment of those of the shareholders, thereby impeding
the overall performance of the firm.22 This situation is what is known as the agency
problem, this is a problem because the interests of both parties, that is the principal
and those of the agents does not align, especially where both of them are utility
maximisers. There are several ways to resolve the agency problem. The first way is
for the shareholders to put in place somemechanisms of corporate governance which

19Christine Mallin, Corporate Governance, (6th ed Oxford University Press, Oxford 2019) p. 80.
20Adolf Berle, Gardiner Means, ‘The Modern Corporation and Private Property’ (1932 New York,
Macmillan Co.) p. 66.
21Michael Jensen, WilliamMeckling, ‘Theory of the firm:Managerial behaviour, agency costs, and
ownership structure’. Journal of Financial Economics, 3: 305–360. 1976 p. 308.
22Kathleen Eisenhardt, ‘Agency Theory: An Assessment and Review’, Academy of Management
Review, January 1989, Vol. 14, No. 1, p. 57–74.
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is geared towards effective monitoring, supervision and assessment of the managers
in order to ensure that they act in the best interest of the shareholders.23 An example
of suchmechanisms is the board of directors with several non-executive/independent
directors, who will have the responsibility for monitoringmanagement. Another way
of resolving the agency problem would be to incentivize the agents through direc-
tors’ compensation. Performance should be linked with directors compensation and
in such cases where the directors fails to perform, they will not be entitled to some
components of their remuneration. The main criticism of the agency theory and
rightly so is that it reduces the relationship in the corporation to just an interaction
between two individuals, the principal and the agents and as a result, it undermines
the interest of other relevant stakeholders in the corporation.

2.3.2 Stewardship Theory

Stewardship theory is the very opposite of the agency theory, although it is also about
the employment relationship between the shareholders (principal) and the directors
(steward) without the agency cost.24 The proponents of this theory argued that it is
not in all circumstance that the interest of the shareholders and those of the directors
are conflicting as seen under the agency theory. They argue that under the steward-
ship theory, the directors who are good steward do not pursue their interests, instead,
they act with integrity and independence.25 Consequently, the cost of monitoring,
assessing and supervising the directors is dispensed with. As it is not necessary to
monitor the actions of the directors because of the interests of both parties, that is the
shareholders and those of the directors are aligned. The stewardship theorists are of
the view that the corporation’s performance is connected with the decision taken by
the directors who work for the maximation of shareholders returns.26 The directors
derive satisfaction from the recognition that they get when the company is successful.
It is such recognition and fulfilment that propel them to put in their best in order to
get the desired result. One would argue that although this is a contractual relationship
between two individuals in the corporation, that is the principal (shareholders) and
the steward (directors), it is quite different from the relationship that exist under the
agency theory. Profit maximisation for the benefit of the shareholder is at the heart
of the agency theory, thereby neglecting other relevant stakeholders. However, good
steward promotes the success of the company and is likely to satisfy most stake-
holders in the company if the stakeholders’ interest would be meant by maximising

23ibid.
24James Davis, David Schoorman, LexDonaldson, ‘Towards a Stewardship Theory ofManagement
Academy of Management Review’, January 1997, Vol. 22, No. 1, p. 20–47.
25Ibid.
26Ibid.
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the company’s wealth.27 The stewardship theory also has some fundamental criti-
cisms, for example, it recommends the fusion of the office of the Chief Executive
Officer (CEO) and the Chairman of the board. This in no small extent erodes the
independence of the board as the individual who is vested with both offices without
the presence of any non-executive director can be so powerful to influence other
members of the board of director who are also employees.

2.3.3 Stakeholders Theory

Stakeholder theory is a critical theory of corporate governance. It is prominent
in many discussions on business ethics, organisational effectiveness and corporate
governance. The theorists are of the view that the corporation should not only seek
to protect the interest of the shareholders, but the stakeholders’ theory seek to create
a balance between a diverse group of stakeholders whose interests the corporation
must also promote. These stakeholder groups could be within the companies or are
outside of the corporation to whom the corporation is accountable to. The reason
why the corporation must consider the interest of all its stakeholders is because of
the role the various stakeholders play in promoting the success of the company. Some
scholars have argued that the stakeholder group is so broad and it is particularly diffi-
cult to ascertain those who falls within the stakeholder group. The above argument is
not entirely correct, this is because stakeholders are defined as any identifiable group
or individual who can affect or is affected by the achievement of the companies
objectives.28 It is, therefore, possible for the Nigeria banks to correctly identify the
stakeholders who can affect the achievement of the banks, for example, the customers
and those thatmay be affected by the achievements of the banks like the local commu-
nities. There are two groups of stakeholders, namely, the primary stakeholders and the
secondary stakeholders. Primary stakeholders are those without whom the company
cannot survive as a going concern while secondary stakeholders are those who affect
or is affected by the corporation. It is correct to suggest that secondary stakeholder
does not necessarily engage in any transaction with the company, which may be
fundamental for its survival. In general terms, stakeholders would include share-
holders, employees, customers, suppliers, creditors, local communities, government
and regulatory agencies.29

27Ibid.
28R Edward Freeman, ‘Strategic Management: A Stakeholder Approach’ (Pitman, Boston MA
1984) p. 46.
29Ibid.
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2.3.4 Institutional Theory

The institutional theory argues that the institutional environment influences the
development of formal structures in a corporation.30 It deals with the process by
which structures such as rules, values, norms, routine, regulatory systems and belief
becomes established as an authoritative guideline for social behaviour.31 It explains
why corporations tend to adopt similar characteristic and exhibits similar behaviour,
and this conformity is what is known as institutional isomorphism. The institutional
theorists argued that ‘organizations confirm because they are rewarded for doing so
through increased legitimacy, resources and survival capabilities.’32 DiMaggio and
Powell argued that behaviours are regulated through three isomorphisms, namely,
the coercive isomorphism the normative isomorphism and mimetic isomorphism.33

Coercive isomorphism occurs as a result of formal or informal pressures imposed
by regulating authority, for example, the state as a result of its legal or political
regulatory process put pressures on corporations to create legitimacy for practices
in those corporations. This is usually external pressure from other organisations that
the corporation is dependent upon based on the cultural expectations of society. It is
worth mentioning that such restrictive pressure could originate from governmental
mandates, contract law and financial reporting requirements.34 For example, govern-
ment regulatory agencies like the CBN whose mandate is to regulate the banking
sector in Nigeria could put pressure on banks by giving them specific directives
which would form part of their internal control. It must be stated that such pressure
may be necessary in order to maintain a sound financial system. For example, putting
a cap on what the banks can borrow during the interbank lending market. Norma-
tive isomorphism is the pressures brought about by either social or professional
norms or standards.35 This is occasioned by similar educational backgrounds which
may influence the way people within such group, trade or profession behaves. For
example, several auditors may act in the same way when auditing the financial state-
ments of banking institutions, this may be as a result of the professional/vocational
training or the educational qualification they have received. This supposed normative
isomorphism is premised on the assumption that there is the tendency that individual
professionals will approach specific problems using similar methods as such may
be regarded as the norm. Therefore, being members of a professional group can, in
some instances, contribute to what is acceptable in terms of corporate governance

30Sheila Puffer, Daniel McCarthy, ‘Institutional Theory’ Wiley Encyclopaedia of Management
January 2015, Vol. 6 International Management.
31Ibid.
32 Richard Scott, The Adolescence of Institutional Theory, Administrative Science Quarterly
December 1987 Vol. 32, No. 4 pp. 493–511, p 498.
33Paul Dimaggio, Walter Powell, ‘The iron cage revisited: Institutional isomorphism and collective
rationality in organisational fields’, April 1983, America Sociological Review,Vol. 48, pp. 147–160.
34Ibid.
35Ibid.
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practice. Lastly is the mimetic isomorphism which suggests imitating the best prac-
tice of other organisation.36 One of the reasons for such imitation is due to lack
of organisational certainty, for example, there is always the temptation of small or
medium-size companies copying the modus operandi of large companies in certain
areas of its operations. This is because they believe that such practices has been
instrumental to the success of those corporations. From the analysis of the four main
theories of corporate governance, one could rightly argue that CSR in the banking
industry will best be implemented if it forms a fundamental part of the corporate
governance framework. Such approach will no doubt take into account the interest
of all stakeholders who can affect or is affected by the achievement of the companies
objectives and ensuring that institutional environment is also taken into account in
designing the corporate governance framework.

2.3.5 Nigerian Banks CSR Initiatives

There are 22 commercial banks in Nigeria37 moreover, all claim to be engaging in
one form of CSR activity or the other suffice to say that almost all the banks stated
that CRS is a way of giving back to society. However, this chapter is not intended to
examine how all the commercial banks in Nigeria carry out their CSR projects, as
this is beyond its scope. Nonetheless, the CSR discourse here will focus on the four
largest commercial banks in Nigeria. It is instructive to mention that there is striking
similarity in the way all the banks in Nigeria engage approach their CSR activities.
Therefore, this section would focus on the CSR initiatives of the four biggest lenders
by assets inNigeria, and these banks are, ZenithBankPlc,AccessBankPlc,Guaranty
Trust Bank Plc (GTB) and United Bank of Africa Plc (UBA).

Zenith Bank Plc CSR initiative is premised on Carroll dimension of CSR, namely,
the economic responsibilities, the legal responsibilities, the ethical responsibilities
and the philanthropic responsibilities. Suffice to say that despite adopting this cate-
gorisation, it does not follow the order as stated by Carroll in the pyramid of CSR.
What is clear from the way the bank embarks on it CSR project is a red herring, it is
just a case of ticking the box. It is nothing more than just paying lip service to CSR
rather than actually engaging in any meaningful and impactful project. For example,
in 2017, Zenith Bank claimed to have spent N2.6bn which represents a meagre 1.5%
of its profit after tax,38 while in the 2018 financial year, the bank claimed to have
spent N3.06bn onCSR,which also represent about 1.5%of its profits after tax for that
year. The problem, therefore, is not only the tiny percentage they claimed to have

36Ibid.
37CBN has listed the number of commercial banks on its website to be 23, however, following the
recent merger of Access Bank Plc and Diamond, the total number of commercial banks in Nigeria
as it stands told is 22. See List of Financial Institution: Commercial Bank, available at: https://www.
cbn.gov.ng/Supervision/Inst-DM.asp, accessed 29 November 2019.
38Sustainability Report 2017 available at: https://www.zenithbank.com/Sustainability_Report_
2017/index.html#p=103, accessed on 29 November 2019.

https://www.cbn.gov.ng/Supervision/Inst-DM.asp
https://www.zenithbank.com/Sustainability_Report_2017/index.htmlp%3d103
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embarked on the CSR initiatives, what is worrisome is what the money has been
spent on. Zenith Bank stated that the above monies were used for CSR initiatives
such as Health care, sports, education, intervention projects and conferences.39 This
no doubt is an insignificant amount considering the profit they have accrued in that
financial year. Such an amount cannot make any meaningful impact in any of the
two areas, they claimed to have covered, let alone, would the said amount be enough
in doing justice to all the areas they claimed to have covered.

Furthermore, in pursuit of sustainable development goals, there is no report on
the number of MSMEs that were provided with credit facilities. If at all, there were
any of the MSMEs that were financially empowered through the provision of credit
facilities by the banks, the percentage would no doubt be very minimal. One would
also argue that the amount spent on CSR is too small. For each of the banks to have
expended an average of 1.5% of the net profit is unacceptable, considering their
overall profits and also the fact that the majority of these banks pride themselves as
front runners in the act of giving back to the society. The main issue here is not a
question of giving back, but what is paramount is, what they claimed to have been
given back and how it was given back? So it is not only the quality that matters, the
quantum also matters and not a case of showcasing oneself as evident in the Nigerian
banking arena as CSR compliant even when what has been given is insignificant and
less impactful.

Access Bank Plc like Zenith bank also claimed that as a responsible corporate
citizen, it is committed to giving back to society. It also adopted Carroll dimension
of CSR, Economic responsibilities, Legal responsibilities, Ethical responsibilities
and philanthropic responsibilities. Access Bank Plc claimed to have spent N567m
on CSR initiatives in 2017, which represent less than 1% of its net profit, while in
the 2018 financial year, the bank total spending on CSR initiatives was reduced by
34% compared to the previous year.40 This is because the bank spent N567m on
its CSR initiatives in 2017, however, it could only spend N376m in 2018 financial
year on CSR initiatives in the following areas, namely, health care, sports, education
and woman empowerment. Furthermore, one could argue that based on the available
evidence and due to the spending pattern of the bank taking into account the amount
Access Bank spent over the 2 years, it is correct to conclude that CSR is not a top
priority to the bank. The reason the bank do not care about the expectation of the
society is based on the assupmtion that regardless of how much is spent on CSR
initiative, it does not in any way affect the profit the bank to make. Nigerians will
still bank with them regardless of whether or not they have contributed meaningfully
to CSR projects in their locality. The bank can behave as they like, this is because they
are of the view that they are not under any obligation to embark on CSR projects,
and as such, they only do it as an act of generosity. However, the reality is that
banks claim to be engaging in CSR projects is a matter of corporate correctness.

39Ibid.
40Access Bank, ten years of leading sustainability available at: https://www.accessbankplc.com/
AccessBankGroup/media/Documents/Sustainable%20Reports/sustainability-report-2017.pdf,
accessed 29 November 2019.
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Suffice to say that any organisation that is committed to CSR as a way to pursue
the realisation of the sustainable development goal would not be spending less than
1% of it profit let alone to have unconscionably reduced its spending by 34% in the
following financial year. As a result, CSR initiatives will not only be meaningless
due to the amount spent but also less impactful considering the various areas where
they claimed to have spent the money.

For Guaranty Trust Bank (GTB), the case is not different, while claiming that
its CSR initiatives are built on the following four pillars Education, Community
Development, Arts and the Environment. However, its contributions towards CSR
have not been more than 2% of its net profit. In the 2017 financial year, the bank
claimed they spent the sum of N867m41 while in 2018 although the money they
claimed to have spent on CSR increased by 7.04% to N928m.42 one would argue
that the amount is still too small to make any meaningful impact in all the areas they
have chosen to carry out thier CSR engagement.

Lastly, the fourth bank to be considered is United Bank Africa (UBA). The bank
also claimed that they are CSR compliant. They engage in various CSR initiatives
which are quite similar to those of the previous 3 banks discussed above. However,
what is unique about the UBA approach is that it carries out its purported CSR
agendas through what it called the UBA Foundation. The main focus of the founda-
tion is to facilitate development in the areas of Education, Environment, Economic
Empowerment and Special Projects.43 In the 2017 financial year, UBA spent N823m
on CSR while in 2018, it increased its contribution by 26% to N1.03 bn, and that
been said, it must be stated that amount is less than 2% of the bank’s net profit and
this is not good enough considering all the areas they claimed they have covered.44

Despite all these purported CSR initiatives from the various banking institutions
in Nigeria, the challenges facing the country are enormous, particularly in the area of
infrastructural development. Suffice to say that there is a high-level of infrastructural
decadence particularly the roads, where thousands of people have lost their lives
due to road accidents, and this has necessitated the government to declare a state of
emergency of the Nigerian roads. Consequently, on 25 January 2019, the Nigerian
President, General Mohammadu Buhari signed the Executive Order number 007,
which is a CSR-for-tax scheme specifically to encourage the private sector to engage
in the construction of roads in any part of the country.45 This is under the Federal
Government’s Road Infrastructure Development and Refurbishment Investment Tax
Credit Scheme. Private companies who embark on the construction of roads leading

41GTBankCSR report 2017 available at: https://www.gtbank.com/uploads/csr-reports/2017-report/
CSRReport_2017.pdf, accessed 29 November 2019.
42GTBankCSR report 2018 available at: https://www.gtbank.com/uploads/csr-reports/2018-report/
GTBank2018_CSRReport.pdf, accessed 29 November 2019.
43About UBA Foundation, available at: https://www.ubagroup.com/uba-foundation/, accessed on
29 November 2019.
44UBA Annual Report 2018 see, https://www.ubagroup.com/nigeria/wp-content/uploads/sites/
3/2019/03/UBA_Plc_2018_Annual_Reports_and_Accounts_NSE_15-March-2019.pdf?x69983,
accessed 29 November 2019.
45‘Executive Order 7, CSR and the duty of government’ Business Day Nigeria 5 Feb 2019, p. 12.
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to their factories or farms will get up to 50% of their tax back. An amount that will
equate the money that they had spent for the construction of the roads. While some
might argue that this is a step in the right direction, however, such would creates
room for companies to engage in tax manipulation. If they are to get the money back
as a percentage of their tax, then that is no longer CSR. What this means is that
government have made these private companies contractors for roads construction in
Nigeria. Suffice to say that from these construction of roads, the companies involved
will still be able to make huge profits, coupled with the possibility of inflating the
cost of the projects which is common due to corruption and as a result, companies
might not be paying the correct taxes on the long run. It is worth mentioning here
that presently, none of the commercial banks has taken part in the scheme. However,
it is envisaged that some will partake in the scheme, considering its loophole for tax
evasion and tax avoidance.

2.4 Recommendation

From the above analysis, it has become evident that the conceptualisation and imple-
mentation of CSR by banks in Nigeria is approached purely as a charitable or phil-
anthropic gesture from the banks to the society. Moreover, there is no requirement
for the banks to disclose how they have been committed to the realisation of the core
goals of SDG, for example, goal one, goal eight and goal sixteen of the sustainable
development goals through CSR. While all the banks have claimed that they are
committed to CSR following the four-dimensional principle enunciated by Carroll,
however, in reality, what the banks do is nothing more than just paying lip service to
CSR. It is instructive to mention that Nigerian banks are fully cognisant of the fact
that Nigerians will still bankwith themwhether or not they engage in anymeaningful
CSR projects, or the total money allocated for CSR projects is quite insignificant.
From the available evidence, banks’ CRS initiatives do not in any way affect the
level of their profit. This is because the majority of Nigerians are either too reluctant
to change their banks, or they are too uninformed to understand the complexity of
the banking system. For example, majority of the banks are very exploitative of their
customers, they impose different kinds of unnecessary charges on their customers, in
some instances, they have made frivolous deductions from banks’ customers, this, to
a large extent, accounts for their recent profit. As a result, CBN had recently recov-
ered over N65bn from several Nigerian banks, which were unlawfully deducted as
charges from customers deposits and other bank transactions in the last 6 years.46

Given the above, it is therefore imperative to propose the following recommendations
on how CSR can be incorporated into the corporate governance of banks in Nigeria,
which would take into account the interests of all the stakeholders.

46Theophilus Onojeghen, ‘Illegal Deductions: CBN return N65bn to bank customers,’ The Punch
19 July 2019, available at: https://punchng.com/illegal-deductions-cbn-returns-n65bn-to-bank-cus
tomers/, accessed 29 November 2019.

https://punchng.com/illegal-deductions-cbn-returns-n65bn-to-bank-customers/


2 Incorporating CSR in Corporate Governance … 37

It has become apparent that what the Nigerian banks spend on CSR initiatives
is on average less than 2% of their net profit. Therefore, to work towards the real-
isation of the sustainable development goal by the year 2030, the corporate gover-
nance code for the banking industry should contain specific mandatory provision.
For example, corporate governance code contains a provision requiring commercial
banks in Nigeria to allocate a minimum of 5% of their net profit for developmental
projects. Such monies will be used for providing infrastructure such as the building
of schools, roads, hospitals, recreational centres in the various communities where
they operate. This would help to accelerate the rate of development since the govern-
ment cannot by itself meet the developmental needs of its growing population. In
order to attain meaningful and impactful CSR initiatives, a multidimensional stake-
holders approach must be employed. This can be achieved through consultations and
informal interactions with individuals and groups to determine what projects or areas
would best serve their interest.

Regarding the economic responsibilities of the banks, it transcends beyond the
monetary gains or profits the banks are meant to derive. It also requires the banks to
facilitate the economic development of the country through the provision of credits
for businesses. Therefore, in order to ensure a more holistic stakeholder’s approach
to CSR, the corporate governance code for the banking industry should include
a mandatory disclosure requirement on how banks have supported MSMEs. Such
disclosure requirement should go beyond skills acquisition trainings and seminars
purportedly organised by banks for MSMEs as part of their CSR initiative. There
should be a specific disclosure requirement on the percentage of loans to the total
credit which the banks have advanced to MSMEs yearly. It is quite apparent that
the Nigerian banks are not absolutely committed to the economic responsibilities
dimension of their CSR through the provision of finance to MSMEs, as majority of
MSMEs are unable to secure credits from the banks due to excessive bureaucratic and
unnecessary requirements despite the recent CBN directives to commercial banks
to make available at least 60% of their deposit as loans to small businesses,47 such
apparent disregard for MSMEs no doubt impedes the economic development of the
country and act as a clog in the realisation of the sustainable development goals.
Consequently, if banks are made to disclose such information, it will challenge them
to have a rethink about their relationship with this group of stakeholders. Banks
are generally wary of start-ups business, especially the MSMEs, their viability and
creditworthiness is at play, and as such, banks are reluctant to grant credit to them.
To minimise this problem, CBN should introduce a system where it can guarantee
MSMEs financing by commercial banks in Nigeria.

While the majority of commercial banks claimed to be discharging their ethical
responsibilities, there is no disclosure requirement for those of their supply chains.
The banks cannot be claiming to ethically andmorally compliant and yet they dealing

47Aderemi Ojekunle, ‘CBN pushes commercial banks into a tight corner with new lending policy,’
Business Insider byPulse 4 July 2019 available at: https://www.pulse.ng/bi/finance/cbn-pushes-com
mercial-banks-into-a-tight-corner-with-new-lending-policy/cx3gye1, accessed 29November 2019.

https://www.pulse.ng/bi/finance/cbn-pushes-commercial-banks-into-a-tight-corner-with-new-lending-policy/cx3gye1


38 V. Ediagbonya

with companies with questionable character, such behaviour is unacceptable. There-
fore in order to ensure that they meet up with the ethical aspect of their CSR obli-
gation, there should be a mandatory requirement in the corporate governance code
for banks in Nigeria to disclose their compliance with minimum ethical standard
and also those of their supply chains. This will enable banks to consider their role
in ensuring the sanity of the environment. Such compliance with the ethical stan-
dards will facilitate the realisation of the sustainable development goal by making
the world a better place and ending poverty by 2030.

Furthermore, the corporate governance code for banks operating inNigeria should
mandate the Board of Directors to be the chief implementer of the CSR projects.
This will make CSR a top priority for the banks because as it stands presently
CSR projects design and implantation are left in the hands of junior staff within
the banks or in other instances, they are outsourced to third parties organisations.
Relatedly, executive compensation should also be linked to the performance of their
core CSR obligations. This will make the directors pay more attention to the delivery
of their CSR obligation rather than just paying lip service/ticking the boxes, which
has always been the case. Consequently, to enable the directors to perform at the
minimum standard required, there is the need to raise the requirement for becoming
a member of the board of director. The corporate governance code should contain
a specific requirement, such as having basic CSR/corporate governance qualifica-
tion. This should be a compulsory requirement for anyone who wants to become
a bank director regardless of how long they have being in the bank. This will be
further boosted through corporate governance/CSR trainings/seminars in the form
of biannual continuing professional development (CPD) trainings/seminar during
their term of office. Lastly, the corporate governance code for the banking industry
should contain all the guidelines on how the Board of Directors should discharge
the CSR obligations. It should also include how it will be monitored to ensure full
compliance. In the event of noncompliance, the penalty to be given, for example
such penalties like the forfeiture of compensation by members of the board of direc-
tors, fines and any other sanctions as the case may be. This will, in no small extent,
discourage noncompliance of the CSR obligations by the banks.

2.5 Conclusion

This chapter has looked at how CSR can be incorporated into the corporate gover-
nance of banks in Nigeria. It started by exploring the various definitions of CSR and
corporate governance. It also tried to X-ray the relationship between both concepts,
it argued that while CSR is a means by which corporations can maintain a healthy
relationship with the society, corporate governance would create the enabling plat-
form for CSR to thrive. The chapter went further to examine some of the significant
theories of corporate governance to wit, agency theory, stewardship theory, stake-
holder’s theory and institutional theory. It argued that despite the transplantation of
the Anglo-Saxon model which is grounded on the agency theory into the corporate
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governance of banks in Nigeria, the institutional theory and the stakeholder’s theory
would best serve the interest of all the stakeholders consideringNigeria’s challenging
institutional environment. More so, how the Nigerian banks engage in CSR projects
was also examined, from the findings, it is correct to suggest that the Nigerian banks
approach CSR solely on the charitable or the philanthropic model. There is no legal
requirement on what banks should spend on these so-called philanthropic gestures.
However, the available evidence suggests that majority of the banks spend less than
2% of their net profit on CSR initiatives, it is instructive to mention that no bank had
ever spent above 2% on CSR projects. Such an insignificant amount purported to be
spent on CSR undermines the banks’ claims that they are CSR compliant. What is
more, worrisome is the fact that such CSR projects are not meaningful because all
relevant stakeholders are not consulted. This, in no small extent, erodes the banks’
responsibility towards society. More so such unimpactful CRS gestures work against
the realisation of the sustainable development goals.

Furthermore, there is a complete neglect of other aspects of CSR obligations, for
example, MSMEs are not given the necessary assistance by the banks, especially
as it relates to the finance for small businesses. In comparison with banks in the
UK, small businesses can easily obtain loans from banks in order to finance their
businesses. Beyond this, many other CSR obligations of the Nigeria banks are not
taken seriously, for example, Nigerian banks ethical and legal responsibilities to a
large extent are not given the required attention especially in the area of compliance
and enforcement. Consequently, it is suggested that CSR in the Nigerian banking
industrymust gobeyondvoluntariness andphilanthropic gestures andmust be subject
to some limited form of regulation. It is argued that the corporate governance code
for the banks in Nigeria should contain a specific mandatory provision directing the
banks to allocate a minimum of 5% of their net profits towards the provision of
meaningful and impactful developmental or and infrastructural projects. Lastly, it
should be the responsibility of the banks’ board of directors to implement the CSR
obligations for their respective banks, training and retraining on the implementation
of sustainable CSR strategy is essential for them to discharge their responsibilities
effectively. To this end, an adequate mechanism must be put in place to monitor and
ensure full compliance of the code of corporate governance in the Nigerian banking
industry. This should include the mode of enforcement of the various sanctions in the
event of noncompliance. For example, the forfeiture of executive compensation or
payment of a substantial fine depending on the level of failings, this will in no small
extent prevent the neglect or disregard that banks currently show toward engaging in
meaningful and impactful CSR initiatives.
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Chapter 3
Proposing CSR Provisions in Kuwaiti
Legal Vision: A Middle-Ground Between
UK and Indian Companies Law

Asma Alfouzan

Abstract CSR concepts encourage the identification of specific core CSR cate-
gories. Such categories include ethical, legal, economic and environmental respon-
sibilities and obligations. The Indian and UK contexts exemplify a variety of
CSR-related legislative provisions enacted to underscore the importance of a
company’s stakeholder obligations and responsibilities that extend beyond its corpo-
rate constituencies. However, the current CSR jurisprudence is carefully evaluated
in Kuwaiti company law given the lack of CSR-related legislative provisions in the
country. There is a need to explore and analyse these areas in different contexts, such
asCSR inUKand Indian company laws, to form the basis of potential CSRprovisions
and legal vision for Kuwaiti company law. This chapter examines the CSR-related
provisions in Kuwaiti company law. The chapter starts with a discussion of CSR
practices and CSR in relation to the relevant provisions of Kuwaiti company law and
corporate governance, including board of directors, CSR reporting and information
disclosure, corporate constituencies, directors’ duties and corporate objectives. The
visions of CSR in the UK and Indian Companies Act and Kuwait are discussed and
compared throughout the chapter in order to determine a middle ground for Kuwait
with respect to adopting more socially responsible principles.

Keywords Corporate social responsibility · Company law · Corporate
governance · Comparative law · Policymakers · Company’s stakeholders

3.1 CSR Practices in Kuwait

Kuwaiti society is cooperative in nature and has gained this attribute from labour
relations and a productive era that prevailed before the age of oil. This era was based
primarily on travel and maritime trade, where men left their homes and families
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for months, in the care of other relatives, acquaintances and neighbours, until their
return.1 With the emergence of CSR practices at the global level, the term started to
grow at the local level from around 2004 and a strong interest began to emerge from
local institutions and companies. Now, after over 10 years of the depiction of CSR
in Kuwait, many organisations have been acknowledged locally and internationally
for their CSR initiatives. For example, the attention to social responsibility became
evident through the launch of the “Kuwait CSR Conference and Exhibition” by
Pro Media International Co., which was held in March 2016.2 Several local and
international CSR professionals showed their interest in participating in this event.
Through a platform, which is dedicated to local and international professionals, the
conference offered themost contemporary developments and optimal CSR practices,
as well as sustainability and ways to transform organisations into becoming more
socially responsible. The goals of the conference were to give academics in the CSR
field a voice to demonstrate their research, provide a strong framework for creating
a transparent CSR strategy and to promote successful CSR initiatives.3

The event provided the most current developments and best practices in CSR and
sustainability, with practical tools, resources and examples that companies can utilise
to transform their own organisations with the intention to become more socially
and economically responsible.4 Business leaders and experts at the event in 2016
identified some of the key challenges and discussed solutions that integrate CSR
into core business, build relationships with key partners and protect brands and
reputation. Areas of concern include CSR policy and governance, strategies and
initiatives, labour, communications and reporting and global trends and standards.5

Therefore, the conference identified a need to promote CSR in Kuwait.
There appears to be a good understanding of CSR in Kuwait owing to the char-

itable and selfless acts they promote, e.g. charity and supporting others.6 CSR is a
concept that aims to “to provide back into society”, and this is synonymous with
other terms such as “donations”, “positive contributions to society”, “ethical stan-
dards of conduct in relation to stakeholders” and “responsible business”. These terms
have been demonstrated in Kuwaiti companies through the Zakat Tax. In short, CSR
and its related practices can vary depending on the way in which one interacts with
different groups in society. This is because CSR practices are a commitment to a
society in which corporations operate. In order to establish how existing company

1F. Al-Nakib, Kuwait Transformed: A History of Oil and Urban Life (Stanford University Press
2016) (2016), 296.
2ProMedia International Co, ‘Kuwait CSR Conference & Exhibition’ (2016): Available: https://
www.nuwait.net.kw/events/kuwait-csr-conference-exhibition: Accessed 17th March 2019.
3Ibid.
4Ibid.
5Ibid.
6Dima Jamali and Walaa El Safadi, “Adaptations of CSR in the Context of Globalization” in
Globalization (IntechOpen 2019) (2019), n.p.
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law promotes social responsibility in Kuwait, it is important to first look at the pre-
legislative intervention of CSR in Kuwait. This will help to establish what initiatives
Kuwait was using prior to the introduction of CSR practices.

CSR practices in Kuwait have quickly become a topic of great interest among
business leaders and government officials. This is because Kuwaiti companies have
begun to engage in CSR activities via corporate philanthropy. There are an esti-
mated 54 companies per 1million people in Kuwait,7 including limited companies,
joint stock companies, general partnerships, limited partnerships and joint ventures.8

These types of companies set out to fulfil the interests of a wider group of stake-
holders via donations to local charities and interest groups.9 This can be considered
an “easy” form of CSR engagement in the sense that very little managerial effort is
needed. However, the tradition of giving has been prominent for quite some time in
Islamic societies permeated by religious values. Managers see CSR as a corporate
form of Zakat, which simply means the percentage of charitable wealth that Muslims
are expected to donate.

Therefore, companies in Kuwait are motivated by the religious aspect in order
to promote a collective society through charitable activities.10 Furthermore, the
chosen definition of CSR in this chapter by Aguinis11: “context-specific organisa-
tional actions and policies that take into account stakeholders’ expectations and the
triple bottom line of economic, social, and environmental performance.”, aligns with
the idea of corporate philanthropy and CSR as a charitable activity as the definition
states that CSR involves organisations that aim to contribute to society. Therefore,
organisations who engage in charitable activities, whether it be through the Zakat Tax
in law (set at 1% and different fromZakat as the third pillar of Islam and does not refer
to charitable activities)12 will be less likely to engage in socially and environmentally
damaging activities.

According to the Zakat Tax LawNo. 46 2006Article 1,13 shareholding companies
are required to pay 1% of their annual net profits. Although the law was proposed in

7Trading Economics, “Kuwait—Number of listed companies per 1,000,000 people” (2019). Avail-
able: https://tradingeconomics.com/kuwait/number-of-listed-companies-per-1000000-people-wb-
data.html: Accessed 9th April 2019.
8IPR, ‘Business Forms and Structures’ (1999). Available: http://www.infoprod.co.il/country/kuw
ait2b.htm: Accessed 10th Feb 2019.
9D. Ronnegard, ‘CSR in the Gulf region: corporate philanthropy likely to remain key for now’
(2009): Available: https://knowledge.insead.edu/csr/csr-in-the-gulf-region-2233: Accessed 11th
Feb 2019.
10Tareq Emtairah, Asya Al-Ashaikh, and Abdulmohsen Al-Badr. “Contexts and corporate social
responsibility: the case of Saudi Arabia.” International Journal of Sustainable Society 1.4 (2009):
325–346.
11Herman Aguinis, Organizational responsibility: Doing good and doing well (Chap. 24) (2011),
855.
12BBC, ‘Zakat: charity’ (2009):Available: http://www.bbc.co.uk/religion/religions/islam/practices/
zakat.shtml: Accessed 1st April 2019.
13Zakat Tax Law No. 46, 2006 A.1.
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2006, it was not enacted until 2007.14 According to Article 2, theMinistry of Finance
is responsible for collecting the 1% of annual net profits as stated in Article 1.15 On
the other hand, Article 3 states that theMinister of Finance will pass an executive by-
law for collecting the funds that must not exceed one year from the time the law was
passed based on the legal systems of Zakat and Sharia after obtaining approval from
the Fatwa Authority with regard to the rules stated in Article 1.16 Companies can also
request to dedicate the Zakat tax to a public service of their choice, e.g. education or
healthcare. Failure to pay the Zakat Tax or submission of false information about its
contribution can make a company liable to a fine of up to KD 5,000 (approximately
$16,000) and 3 years imprisonment.17 The punishments under the Zakat Tax law
appear justifiable since the tax is going towards a good cause and refusal to pay
would be considered an act of greed.

Section 135 of the Indian Companies Act 201318 imposes similar punishments
on companies as the Zakat Tax law for non-compliance to CSR provisions, such as
failing to donate profit to charitable causes. Punishments include imprisonment of up
to 3 years and a fine of up to 2.5 million rupees (approximately $30,000).19 Although
the term of imprisonment is the same across both laws, breaching section 135 of
the Indian Companies Act 2013 incurs a greater fine, which suggests that India is
potentially stricter and takes CSR practices such as corporate philanthropy more
seriously.

This is similar to India’s code as corporations are expected to give 2% of their
profits to charity.20 In support of this point, section 135 of India’s Companies Act
2013 states that companies are obligated to donate 2% of the average net profits that
have been made over 3 years to meet its CSR policy.21 Therefore, both India and
Kuwaiti companies are obligated to pay a mandatory sum of money to support a
given cause, such as investing in the public services of their respective countries, like
education, healthcare and public infrastructure. However, in the UK, no such code
states that UK corporations are expected to give a certain percentage of their annual
profits to charity with UK companies donating only 0.4% of their pre-tax profits to

14RSM, ‘ZakatLawandPractices’ (2019):Available: https://www.rsm.global/kuwait/service/zakat-
law-and-practices: Accessed 1st April 2019.
15Zakat Tax Law No. 46 2006 A.2.
16Zakat Tax Law No. 46 2006 A.3.
17Zakat Tax Law No. 46 2006 A.1.
18Indian Companies Act 2016, S.135.
19Cyril Amarchand Mangaldas. Corporate Social Responsibility—Less Carrot More Stick
(2019): Available https://www.lexology.com/library/detail.aspx?g=1321ef7c-bc8a-47a6-8eeb-8c0
fb141d75f: Accessed: 20th August 2019.
20Kordant Philathropy Advisors Report, ‘The 2% CSR Clause: New Requirements for Companies
in India’ (2013): Available: https://www.issuelab.org/resource/the-2-csr-clause-new-requirements-
for-companies-in-india.html: Accessed 26th June 2019.
21India Companies Act 2013, S.135.
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charity.22 This indicates that UK companies can voluntarily donate a proportion of
their annual profits to charity.

Normative and institutional pressures resulting from belief systems have a great
impact on CSR practices in the CCASG.23 Before CSR, Islam viewed social respon-
sibility as an obligation to business activity, namely through the Zakat, which has to
be obligatory and given to the poor on an annual basis. It is a general requirement
under Islam to enhance social welfare and preserve environmental ecosystems.24

This longstanding socially responsible tradition has transformed through business
development to an obligatory institutional Zakat tax, commonly labelled by corpora-
tions as a CSR activity in recent years.25 Therefore, philanthropy has been practised
in Kuwait through Zakat. However, some have argued against the effectiveness of
a centralised Zakat collection practice; such system does little to better the living
standards of the needy.26 Therefore, Zakat has a spiritual end and CSR ought to be
targeted towards social equality and sustainable development, thus making the two
similar in nature.

Islamic religion in CCASG countries, such as Kuwait, views social responsibility
as an obligation to business activity mainly through the Zakat tax. However, the
Zakat tax was practised long before the CSR concept became known in the region
and is considered as only one of the secondary pillars of CSR practices which is
philanthropic.27 However, small- and medium-sized enterprises face structural chal-
lenges in integrating CSR into their business operations; such companies do not
create high employment nor do they follow a strategic developmental approach to
CSR, rather they merely stick to paying the annually applicable Zakat tax.28 By
comparison, larger companies are also expected to pay the Zakat Tax, according to
Article 1 of the Zakat Tax Law No. 46 2006, which states that it applies to share-
holding companies.29 Therefore, Zakat Tax applies to all companies, just like the
companies registered under Indian Companies Act 2013 that are obliged to follow

22C. Walker, ‘UK companies are failing to support charities (2014): Available: https://www.the
guardian.com/sustainable-business/uk-companies-failing-support-charities: Accessed 17th March
2019.
23Emtairah, Al-Ashaikh and Al-Badr (n 865) 325.
24Ibid.
25NisarAhamadNalband andMohammedS.Al-Amri. “Corporate social responsibility: Perception,
practices and performance of listed companies of Kingdom of Saudi Arabia.” Competitiveness
Review: An International Business Journal 23.3 (2013), 284–295.
26Yaprak Anadol, Mohamed A. Youssef, and Eappen Thiruvattal. “Consumer reaction towards
corporate social responsibility in United Arab Emirates.” Social Responsibility Journal 11.1 (2015),
19–35.
27Mahammed Al-Ajmie, Abdullah Al-Mutairi, and Nabi Al-Duwaila. “Corporate social disclosure
practices in Kuwait.” International Journal of Economics and Finance 7.9 (2015), 244–254.
28H Abaza, N Saab and B Zeitoon, editors (2011). Arab forum for environment and development.
In: Arab Environment: Green Economy: Sustainable Transition in a Changing Arab World. Beirut:
Technical Publications and Environment & Development magazine, n.p.
29Zakat Tax Law No. 46 2006, A.1.
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the CSR provisions of section 135, regardless if they are smaller enterprises or larger
corporations.

Referring back to the socio-economic issues raised in Sect. 5.3, there are salient
issues that relate to CSR practices in Kuwait. For example, Kuwait has one of the
highest unemployment rates among the CCASG countries owing to youth unemploy-
ment.30 However, due to the country’s voluntary and philanthropic governance struc-
ture, corporations in Kuwait have become more socially responsible by providing
job opportunities to not only Kuwaiti nationals, but also non-Kuwaiti nationals so as
to boost the economy.31 Kuwait’s philanthropic nature also aligns with other activi-
ties; the country is currently focussing on, such as supporting education and building
new schools, all of which fall to the responsibility of the state under Zakat, since it
promotes such obligatory charitable deeds.

Kuwaiti corporations apply the religious philanthropic traditions of Zakat. It is
required and collected by governmental bodies. However, corporations also show
a high correlation between improved CSR disclosure and board independence and
family ownership.32 Indeed, family owned businesses tend to go beyond what is
required by law (Zakat tax), and apply a broader Islamic view on business opera-
tions; Islamic provisions throughout theQuran encourages socially responsible deeds
through charitable acts, e.g. Surah al baqarah (2:215), which emphasises the idea of
giving charity for people in need.33 Therefore, Islamic provisions are consistent
with the notion of CSR owing to the socially responsible behaviours attached to the
religious doctrine.

However, previously, theKuwaiti TaxAuthority accepted the exemptionof sharing
profits that are attributable to the government to charge Zakat Tax.34 Today, under the
reformed code, Zakat is levied on the entire income where companies are expected
to pay the Zakat Tax to the government.35 By looking at the reformed code in the
Zakat Tax, it can be established that the government is spending taxes on public
services, though according to the latest government spending figures, it is unclear
on which specific public sector services. The total was approximately 9000 KWD
Million in 2017 (approximately $29 billion).36 In comparison to the UK, the latest
government budget states that taxes are spent on education, technology, business and

30International Labour Organization (ILO). (2013). The Kuwaiti labour market and foreign
workers: understanding the past and present to provide a way forward. Available: http://www.ilo.
org/wcmsp5/groups/public/@arabstates/@ro-beirut/documents/meetingdocument/wcms_330314.
pdf. Accessed: 17th March 2019.
31Gulf LabourMarkets andMigration. (2013). the demographic and economic framework ofmigra-
tion in Kuwait. Available: from http://cadmus.eui.eu/bitstream/handle/1814/32155/GLMM%20E
xpNote_01-2013.pdf?sequence=1: Accessed: 31st March 2019.
32Murya Habbash. “Corporate governance and corporate social responsibility disclosure: evidence
from Saudi Arabia.” Social Responsibility Journal 12.4 (2016), 740–754.
33Qura’n: Surah al baqarah (2:215).
34KPMG, MESA Tax Guide (2018), 20.
35Ibid.
36TradingEconomics, ‘KuwaitGovernment Spending’ (2019):Available: https://tradingeconomics.
com/kuwait/government-spending@ Accessed: 18th March 2019.
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the environment.37 As for India, government taxes are allocated towards reducing
poverty among the Indian working class in an attempt to boost economic growth.38

Therefore, from this comparison, CSR practice is dependent on the place.
In short, Zakat helps to explain the current focus on corporate philanthropy.39 This

differs from themainstream idea ofCSRsince philanthropicCSR involves companies
offering a financial contribution for meaningful causes as a way to overcome societal
and environmental issues. However, current philanthropic CSR practices differ from
western practices. This is because corporates in the CCASG have primarily done this
through corporate philanthropy and not through integrating mainstream CSR into
corporate strategies and managerial practices. Such practices are achieved through
financial contribution. However, it can be said that CSR in Kuwait began with the
support of the communities in which organisations operated, then spread to various
stakeholders in society, and then the last stage was the development of strategic CSR
or value creation, which is an integral part of the overall organisational strategy and
requires responsible business conduct in all aspects of transactions.40 Stakeholders
also perceive CSR activities as tactical PR activities rather than strategic ones. This
suggests that there are no specific CSR activities under the Zakat Tax Law because
the additions and amendments state no such activities.41 Thus, despite the fact that
the term “CSR” has existed for more than 8 years, it is still perceived by stakeholders
as socially responsible activities.42

In short, CSR practices in Kuwaiti company law have raised a number of
economic, social and environmental issues, though corporate governance also plays
a key role in CSR practices where companies are directed and controlled. Therefore,
the next section discusses CSR in relation to Kuwaiti company law and corporate
governance.

37S Dawood, ‘Spring statement 2019: how does it impact designers?’ (2019): Avail-
able: https://www.designweek.co.uk/issues/11-17-march-2019/spring-statement-2019-how-it-imp
acts-designers/: Accessed: 18th March 2019.
38S O’Grady, ‘India’s 2018 budget aims to lift millions of rural farmers and workers out of poverty’
(2018) https://www.independent.co.uk/news/business/news/india-budget-2018-poverty-economy-
help-farmers-bjp-arun-jaitley-trade-modi-china-a8189226.html accessed 18th March 2019.
39Mahammed Al-Ajmie, Abdullah Al-Mutairi, and Nabi Al-Duwaila. “Corporate social disclosure
practices in Kuwait.” International Journal of Economics and Finance 7.9 (2015), 244–254.
40Ibid.
41AQassem, “Additions and amendments to income tax” (2017): Available: http://www.alraimedia.
com/Home/Details?id=f6ce7ece-4f03-44c1-a69b-a8d64e9f4d3e: Accessed 17th March 2019.
42A Aly Khedr, “Kuwait’s Legal System and Legal Research” (2010): Available: http://www.nyu
lawglobal.org/globalex/Kuwait.html: Accessed 7th Dec 2018.
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3.2 CSR in Kuwaiti Company Law and Corporate
Governance

Company law can be seen as the backbone of the corporate governance system as
it provides the framework for corporate governance mechanisms. It contains provi-
sions that regulate the relationships of the parties involved in the corporation (i.e.
the relations between the corporation’s insiders, managers, employees and auditors
on the one hand, and the relations between the corporation’s insiders and the corpo-
ration’s outsiders, customers, creditors and the community, on the other hand).43 In
other words, corporate law can include among its components, corporate governance
principles, as well as CSR issues, such as social and environmental concerns. Further,
the corporate governance system plays a major role in its success since the board
of directors’ role is to set the company’s strategic plan.44 In addition, the board of
directors also monitors the management concerning strategic plan implementation.
Accordingly, the following is an attempt to examine whether the Kuwaiti company
law contains corporate governance tools or not and, if so, to what extent these tools
are efficient.

3.3 Board of Directors

Countries adopt either of two structures for the board of directors. A unitary board
comprises a single board and this involves electing directors at the company’s Annual
General Meeting. In addition, a unitary board structure comprises executive, non-
executive and non-executive independent directors and corporate affairs is the board’s
responsibility. Countries such as Germany, Netherlands and Denmark adopt more
of a dual board structure. A dual board system occurs when there are two boards
in one company, one is a management board and the other is a supervisory board.
A supervisory board is responsible for supervising the management board. In other
words, it controls how management boards conduct their daily management func-
tions. This shows a clear distinction between the two boards from a composition
standpoint, e.g. one board member is unable to be a member of another at the same
time.45,46 Similarly, companies under the French system have the freedom to select
either a unitary or a dual board for its company structure although it is expected to
provide the structure in its memorandum of association.47 Therefore, directors play

43Husam-Aldin N. Al-Malkawi, Rekha Pillai, and M. I. Bhatti. “Corporate governance practices in
emerging markets: The case of GCC countries.” Economic Modelling 38 (2014), 133–141.
44J. Solomon, Corporate Governance and Accountability (4th edn Wiley 2013), 386.
45Al-Malkawi, Pillai and Bhatti (n 44), 133–141.
46Ibid.
47Benedicte Millet-Reyes and Ronald Zhao. “A comparison between one-tier and two-tier board
structures in France.” Journal of International Financial Management & Accounting 21.3 (2010):
279–310.
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a key role in protecting shareholders given the high power they possess within the
company.48 For CSR, the corporate structure of Kuwaiti companies encourages the
representation of stakeholders through the protection of shareholders via respective
supervision by directors, since this is a social responsibility of Kuwaiti companies
as stated in Article 186 of the Kuwaiti Companies Law 2016.49

Although it has not been explicitly stated in the Kuwait Companies Law 2016,
Kuwait has adopted a unitary board of director structure, according to Article 181.50

This is due to the board of director’s role of managing the company, as well as the
number of members in the board structure, which will be included in the company
contract or the memorandum of incorporation. The minimum number of directors
has been stipulated in Article 181 of the company law as no less than five directors,
but the law has allowed the determination of the maximum number of the directors
to be provided for in the company’s memorandum of association.51 In terms of the
qualifications of directors in Kuwait, no provision in the Kuwait Companies Law
2016 states such information. The same applies to the appointment of a professional
body for directors, and the establishment of business schools in the country. However,
Article 187 of the Kuwaiti Companies Law 2016 does state that directors are not
required to be shareholders of the company,52 but according to Article 193(3) the
director can be an independent member.53 In terms of CSR, the system demonstrates
that effective boards consider and address the concerns and interests of shareholders
including the rest of the company’s stakeholders, which is a social obligation of
directors to their stakeholders. In comparison to theUK54 and India,55 these countries
follow the same idea that directors are not required to be shareholders of a company
and it is voluntary for directors to be appointed by shareholders. Therefore, this aligns
with the voluntary code adopted in both the UK and India because directors can also
be shareholders but are not so required, and thus in terms of CSR, effective boards
are more transparent about stakeholder concerns and do not assert their power and
authority over stakeholders.

Similar to Kuwait, the unitary board of directors is the predominant structure
in India and the UK.56 This is because all three countries share a similar one-tier

48Ibid.
49Kuwait Companies Law, 2016, A.186.
50Kuwait Companies Law, 2016, A.181.
51Kuwait Companies Law, 2016, A.181.
52Kuwait Companies Law 2016, 2016, A.187.
53Kuwait Companies Law, 2016, A. 193 S.3.
54Atom Content Marketing Ltd, “Directors’ responsibilities” (2018): Available: https://www.bus
iness.hsbc.uk/en-gb/gb/article/directors-responsibilities: Accessed 17th March 2019.
55Parekh Hemang and others, “Corporate governance and directors’ duties in India:
overview” (2018): Available: https://uk.practicallaw.thomsonreuters.com/0-506-6482?transitio
nType=Default&contextData=(sc.Default)&firstPage=true&comp=pluk&bhcp=1: Accessed: 17th
March 2019.
56Ibid.
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board structure where meetings are held by the board of directors representing stake-
holders.57 For example, the UK adopts a unitary structure where non-executives are
given a strong governance role and have the task of monitoring aspects of the execu-
tives’ behaviour, but at the same time threatening the operation of the unitary board
by giving stakeholders the power to overthrow the board’s authority.58 Therefore, the
unitary board has a principle that all directors are expected to have the same legal
responsibilities or duties. For CSR, the equal treatment of stakeholders and direc-
tors under a unitary system promotes social responsibility through granting power to
stakeholders to criticise the actions of its board of directors, which is a good method
of identifying any deficiencies in the board’s actions.

3.4 CSR Reporting and Information Disclosure

Social and economic reporting in Kuwait seems to be about promoting good gover-
nance in the business environment.59 Given the lack of specific provisions in Kuwait
Companies Law 2016 concerning CSR reporting, companies there are free to report.
This aligns with the voluntary CSR framework that is adopted in Kuwait. Therefore,
since there are no provisions, the alternative is to look at what Kuwaiti companies
are currently reporting in terms of social responsibility.

Several attempts have been made to establish a common global CSR reporting
framework for Kuwait.60 TheGlobal Reporting Initiative (GRI), developed in collab-
oration with the United Nations Environment Programme (UNEP), has been particu-
larly successful owing to the development of Sustainability Reporting Guidelines.61

Currently, GRI is an independent organisation based in Amsterdam and its goal is to
develop and disseminate Sustainability Reporting Guidelines that will allow organ-
isations to voluntarily report on their social, environmental and economic activities.
GRI provides a set of reporting principles and structured report content with indi-
cators for these three areas.62 According to the KPMG Global Corporate Responsi-
bility Survey published in 2011, 95% of the world’s 250 largest companies report
their sustainability performance, with 80% using the GRI Guidelines.63 In addition,

57Carsten Jungmann. “The effectiveness of corporate governance in one-tier and two-tier board
systems–Evidence from the UK and Germany–.” European Company and Financial Law Review
3.4 (2006): 426–474.
58A Belcher. The unitary board: fact or fiction? Corporate Ownership & Control, 1(1), (2003), 139.
59Markaz, ‘Kuwait Financial Centre “Markaz”: Corporate Social and Economic Responsibility
Report’ (2015): Available: https://www.markaz.com/getmedia/391a1b9d-e058-4378-baae-6a109a
fa41f9/CSER-Pillars-Report-ENGLISH.pdf.aspx: Accessed: 10th March 2019.
60David L Owen. “Recent developments in European social and environmental reporting and
auditing practice: a critical evaluation and tentative prognosis.” (2003), 32.
61Ibid.
62Ibid.
63YvodeBoyer and others. “TheKPMGsurvey of corporate responsibility reporting 2013.” (KPMG
International 2013), 82.
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according to the GRI database, more than 5,000 organisations from 60 countries
use the guidelines to prepare their sustainability reports. Therefore, these reports
strongly promote CSR by reinforcing socially responsible activities, economic and
environmental well-being and sustainability in companies.

It should be noted that three Kuwaiti companies have voluntarily adhered to
the GRI reporting principles when preparing their annual reports for 2012: Equa-
torial Petrochemical Company, Zain Telecommunications Company and Kuwaiti
Financial House.64 The aforementioned companies also adopted the AA1000 stan-
dard for the confirmation of reporting.65 However, the AA1000 standard does not
directly address the prescribed reporting formats and is therefore not as stringent in
terms of reporting guidelines.66 For example, according to a KPMG global trends in
sustainability reporting regulation and policy report, there are less than five reporting
instruments documented in Kuwait.67 This confirms the scarcity of CSR reporting
in Kuwait owing to the lack of provisions to support sustainable reporting in the
country. Therefore, there is a need for CSR reporting provisions in Kuwaiti company
law in order to give insight into the disclosure of socio-economic, environmental,
political and social issues in Kuwaiti companies and to fairly punish companies who
fail to meet their mandatory reporting requirements.

In contrast, the importance of stakeholder engagement is emphasised more in
existing provisions of the Kuwaiti Companies Law 2016 through Articles 177–180
as stated under shareholder rights and obligations,68 than in the GRI given the lack of
CSR reporting frameworks in the country.Although it is suggested thatKuwait adopts
a voluntary approach to reporting owing to the lack of provisions in the country, there
is evidence to suggest that the GRI is an emerging CSR reporting framework that
promotes mandatory reporting. Evidence suggests that between 2013 and 2016, the
percentage of mandatory reporting instruments in the Middle-Eastern region had
increased from 58% in 2013 to 79% in 2016 with a reduction in voluntary reporting
from 42% in 2013 to 21% in 2016.69 This suggests that countries like Kuwait are
considering mandatory CSR reporting strategies.

This is the same for CSR reporting in India because non-profit organisations
are providing research on the CSR activities conducted within Indian compa-
nies, including products and services, expenditure and other related CSR activities

64Ibid.
65Michael Hopkins, The planetary bargain: Corporate social responsibility matters (Routledge
2012), 12.
66Urša Golob and Jennifer L. Bartlett. “Communicating about corporate social responsibility: A
comparative study of CSR reporting in Australia and Slovenia.” Public Relations Review 33.1
(2007): 1–9.
67KPMG, ‘Carrots Sticks: Global trends in sustainability reporting regulation and policy’
(2016): Available: https://www.globalreporting.org/resourcelibrary/Carrots%20and%20Sticks-
2016.pdf: Accessed 9th April 2019.
68Kuwait Companies Law 2016, A.177-180.
69KPMG (n 67), 13.
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that promote economic sustainability and socially responsible business practices.70

Therefore, social reporting in both Indian and Kuwaiti businesses is promoting
socially responsible acts, but is doing it in different ways. While India71 and the
UK72 require CSR reporting under the law, Kuwaiti companies are freer to report on
what they like owing to the lack of provisions stated in the Kuwaiti Companies Law
2016. Thus, Kuwait promotes more freedom and flexibility to report in that sense.
This means there is a need for CSR provisions to be explicitly stated in the Kuwaiti
Companies Law 2016.

In terms of information disclosure, according to an annual directors’ report, a
large number of companies specifically presented the implementation of sustain-
ability and CSR, so that the information disclosure of CSR in the directors’ report
wouldbeverifiedunder legal requirements.73 In theUK, company informationdisclo-
sure, including social and environmental information, is strictly required in regula-
tions, as the main legal obligation and standard to evaluate whether companies were
qualified in corporate governance through the reported information. Following the
requirement of information disclosure in directors’ reports, section 481 of the UK
Companies Act 2006 requires directors to provide a statement on the purpose of the
audit and section 496 requires auditors to confirm that the directors’ reports for the
financial year are consistent with those accounts.74 The UK Companies Act 2006
regulates information disclosure in the form of the annual directors’ report, including
environmental and employee matters in business reviews, and refers to the notion of
an audit of published reports. For CSR, UK company law appears to have a social
responsibility of considering the concerns of their stakeholders, as well as looking
after the environment by informing companies about these issues through the disclo-
sure of information, thus demonstrating the UK’s strong efforts towards promoting
CSR in its companies.

However, under UK legislation regarding CSR information disclosure and moni-
toring, publishing information about environmental and social matters is valuable to
the decision-making process and implementation of corporate governance. The UK
has established the legal requirements related to information disclosure in compa-
nies’ strategic reports that are not only limited to the regulations of financial reporting
or business review in the UK Companies Act 2006, but have also been categorised
into different areas, such as health and safety, human rights, and the environment,75

70Sateesh Gouda, A. G. Khan, and S. L. Hiremath. Corporate Social Responsibility in India. Trends,
Issues and Strategies. Anchor Academic Publishing, (2017), 141–161.
71Ibid.
72David Williamson and Gary Lynch-Wood. “Social and environmental reporting in UK company
law and the issue of legitimacy.” Corporate Governance: The international journal of business in
society 8.2 (2008), 128–140.
73Ezekiel A.Chinyio and Akintola Akintoye. “Practical approaches for engaging stakeholders:
findings from the UK.” Construction Management and Economics 26.6 (2008), 591–599.
74UK Companies Act 2006, S. 481 (2) and S. 496.
75Nick Gibbon, Giles Peel, Clive Garston and Bridget Salaman, DAC Beachcroft LLP.
Corporate governance and directors’ duties in the UK (England and Wales): overview,
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through particular provisions, e.g. section 172 stating the consideration of share-
holder interests and the environment.76 This demonstrates that the UK legal system
prioritises equal rights and ethics in its statute. However, in India, information disclo-
sure accompanied by a valid audit is still a new concept that is being developed in both
legislation and voluntary corporate governance among Indian domestic companies,
which later transitioned to a mandatory approach post-colonial era. This could have
been down to a lack of evidence on information disclosure under the legislative and
voluntary governance structure among Indian companies during the post-colonial
era.77

In terms of CSR, and in comparison to the UK, the companies had shown rela-
tively strong performance with respect to information disclosure and monitoring
owing to their strong position as a regulator of information disclosure on social and
environmental issues.78 In practice, most other countries such as India had adopted
an attitude of wait and see. In the specific provisions of Indian company law,79 it
requires a company, after the end of each fiscal year, to formulate a financial report
that includes information on its balance sheet, profit and loss record, financial change,
financial statement and allocation of profit, as well as to donate a small percentage of
their profit to charity.80 It only regulates companies that disclose financial informa-
tion through their annual financial report without the further requirement of reporting
in other fields, such as social or environmental issues, and relevant monitoring of
reports. Compared with the UK, in Kuwait the requirement of information disclosure
and auditing in CSR in employment is still at an elementary and state-directed step
because there is a lack of evidence to support the disclosure of CSR in the Kuwaiti
Companies Law2016.However, CSR is exercised based onminimum legal standards
and is voluntarily exercised by companies in corporate governance.

Kuwaiti companies cannot voluntarily develop the performance of information
disclosure like UK and Indian companies can through the use of accurate statis-
tics in reports, or reporting comprehensively on negative information to the public.
This is because the Kuwaiti legal requirement of CSR information disclosure is not
complete and is not as strict as the UK and Indian legislation regarding information
disclosure. In addition, instead of administrative supervision, the third-party audit
and verification, which was mostly adopted in UK private companies, made CSR

(2018): Available: https://uk.practicallaw.thomsonreuters.com/3-597-4626?transitionType=Def
ault&contextData=(sc.Default)&firstPage=true&bhcp=1: Accessed: 22nd August 2019.
76UK Companies Act 2006 S.172.
77Veerma Puri, andManoj Kumar. “Factors influencing adoption and disclosure of voluntary corpo-
rate governance practices by the Indian listed firms.” International Journal of Corporate Governance
9.1 (2018): 91–126.
78Gordon L. Clark, and Eric RWKnight. “Institutional investors, the political economy of corporate
disclosure, and the market for corporate environmental and social responsibility: Implications from
the UK Companies Act (2006).” 2008 Industry Studies Conference Paper, 1–44.
79India Companies Act 2013 S.135.
80Kordant Philathropy Advisors Report, ‘The 2% CSR Clause: New Requirements for Companies
in India’ (2013): Available: https://www.issuelab.org/resource/the-2-csr-clause-new-requirements-
for-companies-in-india.html: Accessed 26th June 2019.
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reports persuasive and reliable to report users and public investors. The adoption of
CSR information disclosure and auditing in the UK and India is a legal requirement
and could potentially be applied in corporate governance by each Kuwaiti company.
CSR information could potentially be disclosed owing to the promotion of company
success through social and environmental considerations as stated in section 172 of
the UK Companies Act 200681 and social well being in section 135 of the Indian
CompaniesAct 2013.82 Therefore, provisions regarding the disclosure of information
on CSR, to some extent, could be integrated in existing corporate governance provi-
sions as an effective strategy to incorporate CSR compliance in Kuwaiti companies
law.

3.5 Corporate Constituencies

The company’s general meeting constitutes the supreme authority to make deci-
sions in relation to the company’s affairs, and this authority is usually provided by
company law or the company’s constitution. In addition, it has been suggested that
due to the consideration of stakeholder interests from directors, company law should
balance the shareholders’ rights against the management’s authority that is given by
company law.83 For example, Article 32 of the Kuwait Companies Law 2016 states
that interested parties are granted the right to view the company contract, general
meeting minutes and other relevant information about the company.84 This aligns
with shareholders’ rights because of their capital contributions, including the right
to sell, buy and transfer shares, receive returns from their investment in the company,
receive information about the company to assist the shareholder in making the right
decision in regards to the company and attend the general meeting of the company.85

This branches out to several other shareholder rights, such as securing methods of
ownership registration, as well as the right to convey or transfer shares, obtain rele-
vant and material information, participate and vote in general shareholder meetings,
remove members of the board and sharing company profits.86 These principles could
potentially promote CSR in Kuwait, e.g. sharing of profit, since the company is
already obliged to donate 1% of their annual profits in the form of Zakat Tax,87 and
thus there could be a potential CSR provision in Kuwaiti company law that is similar
to section 135 of the Indian Companies Act 2013.88

81UK Companies Act 2006 S.172.
82Indian Companies Act 2013 S.135.
83Bernard S. Black. “Agents watching agents: The promise of institutional investor voice.” UClA
l. reV. 39 (1991), 811.
84Kuwaiti Companies Law 2016, A.32.
85OECD Corporate Governance Principles (2015), 20–21.
86OECD Corporate Governance Principles (2015), 20–21.
87Zakat Tax Law No.46 2006, A.1.
88Indian Companies Act 2013, S.135.
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Other shareholders’ rights include the removal of directors. The provisions on
director removal can be compared to those of the developed countries, such as the
UK. According to section 168 of the UK Companies Act 2006, the shareholders can
remove the directors by an ordinary resolution in the general meeting when they
are not satisfied with their performance. Therefore, section 168, which allows the
removal of directors who are deemed unfit tomanage a company, reflects shareholder
engagement and communication, which in terms of CSR demonstrates the law taking
into account shareholders’ rights and their say in company affairs.89

One of the protections that is available to the minority shareholders is the general
meeting, where the shareholders can challenge the company management. It is
considered one of the corporate governance tools that should be offered to the share-
holders, specifically to minority shareholders; accordingly, the threshold to call for
an extraordinary general meeting should be reasonable. But, according to Article
12790 and Article 15291 of the Kuwait Companies Law 2016, the threshold is set
very high at 25% of the company’s shares, whereas, in Saudi Arabia, the threshold to
call an extraordinary general meeting is 5% of the company’s capital pursuant to the
Saudi Arabia Capital Market Corporate Governance Regulations 2006, Article (5),
ss. B. Therefore, Kuwait sets a much more conservative threshold when it comes to
company capital, which could be down to the wealth of each country, since Kuwait
is the second richest country in the CCASG region.92 This is a good opportunity
for Kuwait to incorporate philanthropic activity in their company law provisions as
shareholders could invest in charitable causes to support the social well being of
Kuwaiti citizens, and thus could be obliged to allocate a small percentage of their
shares to support a good cause. This would be a great contribution towards the CSR
effort in Kuwaiti companies law through the incorporation of corporate philanthropy.

The right to call an extraordinary general meeting has been given significant
importance by theEuropeanUnion as they issued adirective requiring that allmember
countries reduce the threshold to call the extraordinary general meeting to 5%.93 For
example, the UK Companies Act 2006 stipulated 10% as a threshold to call for a
general meeting, but in accordance with the EU Directive, it has been amended to
5%.94 Therefore, unlike the UK, the EU restricts the rights of shareholders to hold
meetings, which in terms of CSR would restrict shareholders’ rights to express their
interests and concerns as a social obligation of companies. This is because by law,
shareholders have a right to a 10% threshold as opposed to 5%.95

89UK Companies Act 2006 S.168.
90Kuwait Companies Law 2016, A.127.
91Kuwait Companies Law 2016, A.152.
92World Atlas, “The Richest And Poorest Economies In The Middle East” (2017): Avail-
able: https://www.worldatlas.com/articles/the-richest-and-poorest-economies-in-the-middle-east.
html: Accessed 11th Feb 2019.
93USA International Business Publications,Kuwait Business LawHandbook: Strategic Information
and Laws (International Business Publications USA 2013), 300.
94UK Companies Act 2006 (c.46).
95Ibid.
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According to the Kuwait Companies Law 2016, section 212, the shareholders
in a general meeting can relieve the board of directors from liability. In the event
of a successful removal of the board of directors and when no director has been
replaced, the general meeting has the power to appoint the existing board of directors
to manage the company until a new director has been appointed.96 This provision
could be seen as shareholders challenging the director’s liability in a general meeting
even if the said director has been relieved. For example, the Kuwait Companies Law
2016 Article 304(1) states that the board of directors who commit fraudulent acts
that would prevent shareholders from participating in general meetings.97 In terms of
CSR, the latter provision reflects a poor representation of stakeholders as it appears
that shareholders are being punished for the wrongdoings of their board of directors,
which could be perceived as a subversion of their rights to express their interests and
concerns for the company.

With respect to Kuwaiti company law and shareholder relations, CSR principles
promote socially responsible behaviour through the formation of limited liability to
define its relationship with shareholders, not to mention that future shareholders who
subscribe to its shares have andwill have the same rights, including the rights to attend
general meetings. For example, Article 20898 of the Kuwait Companies Law 2016
states that each shareholder, irrespective of the amount of shares they have, can attend
the general meeting. For CSR, this is a good representation of shareholders because
it demonstrates that shareholders are able to express their interests and concerns in
the meetings they attend, irrespective of their shares, which in turn promotes equal
opportunity.

Sticking to the idea of equivalent treatment between the shareholders, as well as
attending general meetings and voting rights, Article 20899 of the Kuwait Compa-
nies Law 2016 provides for the principle of one share one vote. In other words, all
shareholders can vote the number of times equivalent to the number of their shares.
However, this demonstrates shareholder bias because shareholders can vote based
on the number of shares they have and thus it would be unfair towards shareholders
who have less shares compared to those who have more shares. For CSR, this is an
unfair representation of shareholders as it appears that wealthier shareholders have
more rights to vote, which is a subversion of shareholders’ equal rights to vote on
company interests and concerns.

In terms of shareholders’ representation, shareholders’ rights should be protected
by the law as it has been argued that: “Legal rights are important because they
protect economic rights and define the basic context for the exercise and transfer of
rights. In particular, legal rules are the foundation of modern corporate governance,
as the property rights of shareholders are created and defined by federal securities

96Kuwait Companies Law 2016, A.212.
97Kuwait Companies Law 2016, A.304(1).
98Kuwait Companies Law 2016, A.208.
99Ibid.
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regulations and case law”.100 In this context, the legal framework of any corporate
governance system differs from country to country depending upon the legal origins
of each country.101 Therefore, there are a number of social, political and economic
factors that play a significant role in the formulation of a country’s legal frame-
work, e.g. Sharia influences some of the laws in Kuwait, such as gender segregation
and the consumption of Halal. It has been claimed that a country’s legal system
crucially affects the ownership structure of the company.102 Hence, the high owner-
ship concentration in the French civil law countries resulted from poor protection of
the shareholders.103

It has been stated that the family business could increase the agency cost if the
managers areworking for the interests of the family or themajor shareholders only.104

This shows the innovative and continuous nature of the family owned business, which
is dominant inKuwait.105 In terms of economic responsibility of CSR, the continuous
growth of the family business in Kuwait will contribute to societal wealth because of
the significant number of regional workers that are employed in Kuwait, resulting in
the reformation of the family business.106 This is supported by the Kuwaiti National
Labour Force Support Act No. 19 of 2000, which encourages Kuwaiti nationals to
work in the private sector in order to reduce unemployment, diversify and increase
the country’s wealth.107 Furthermore, Article 9 of the law No. 19 of 2000 concerning
supporting national labour states that the Council of Ministers is required to dedicate
a percentage of the national workforce in the non-government sector. In terms of
ethical business practices of CSR, failure to comply with Article 9 can incur an
additional annual fee on the company’s work permit and grants non-Kuwaiti workers
the power to increase the number of non-national employment.108 Although fair
penalties maybe incurred by businesses (e.g. family/private businesses) who breach
Article 9, this can be detrimental to the national Kuwaiti workforce as the article
also encourages foreign labour. For CSR, Article 9 encourages the representation of

100David L. Kang, and Aage B. Sørensen. “Ownership organization and firm performance.” Annual
review of sociology 25.1 (1999), 121–144.
101Ibid.
102C. Mallin, Corporate Governance (6th edn, OUP 2018), 384.
103La Porta Rafael and others, “Law and finance” 106 Journal of political economy 1113 (1998),
1113–1155.
104Morck, Randall, and Bernard Yeung. “Agency problems in large family business groups.”
Entrepreneurship theory and practice 27.4 (2003), 367–382.
105Dianne HB Welsh, and Peter Raven. “Family business in the Middle east: An exploratory study
of retail management in Kuwait and Lebanon.” Family Business Review 19.1 (2006), 29–48.
106SK Peter, “Kuwaiti family business at key transitional stage” (2014): Available: http://news.kuw
aittimes.net/kuwaiti-family-business-key-transitional-stage/: Accessed 17th March 2019.
107OGulseven, “Challenges to EmployingKuwaitis in the Private Sector” (2015): Available: https://
www.oxgaps.org/files/analysis_gulseven.pdf: Accessed 5th April 2019.
108GCC-Legal, “The State of Kuwait Law No. 19 of 2000 Concerning Supporting National Labor
and Encouraging it to Work in Non-Governmental Organizations (19/2000)” (2000): Available:
http://gcc-legal.org/LawAsPDF.aspx?opt&country=1&LawID=1044#Section_1936: Accessed 5th
April 2019.
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stakeholders through the Kuwaiti National Labour Force by imposing this provision
on companies to support their labour force and impose penalties on companies who
fail to comply with this provision.

Since Kuwaiti company law grants several rights to shareholders owing to their
capital contributions,109 shareholders should have the right to participate in, and to be
sufficiently informed of, the decisions concerning fundamental corporate changes.
These changes include (a) amendments to the statutes, or articles of incorporation
or similar governing documents of the company; (b) the authorisation of additional
shares; (c) extraordinary transaction, including the transfer of all or substantially all
assets that in effect result in the sale of the company. Therefore, Kuwaiti company
law appears to grant special rights to shareholders who invest in family businesses,
which in turn opens up to the aforementioned opportunities and rights. In terms of
the economic sustainability of CSR, the development of family businesses relies on
the next generation family members to keep their family business legacy alive. Since
shareholders are given special rights to invest in companies like family business, they
can commit to socially responsible deeds by investing in these types of businesses
to maintain the family business sector in Kuwait.110 For CSR, this encourages stake-
holder representation through the promotion of next generation Kuwaiti workers and
business owners who will be huge contributors to the Kuwaiti economy, which in
turn promotes future economic sustainability for the country.

Given the differences between the western and Indian jurisdictions, the UK, for
example, follows the “outsider” model of corporate governance in which most share-
holders take full control over the company.111 However, India follows the classic
“insider” system in which companies are controlled by either the state or business
families.112 Even thoughKuwait hasmany family run businesses, the government has
the majority control of companies since they own the country’s oil reserve, which is a
huge contributor to their economy.113 Therefore, it seems that both India and Kuwait
have a more state-owned system. For CSR, this encourages stakeholder representa-
tion by enabling potential business owners to contribute to the Kuwaiti economy by
establishing family businesses, thus contributing to the diversification of economic
wealth to the country and helps them move away from their dependence on oil.

By comparing the India and UK law systems, the stakeholder approach differs
in Kuwait from the developed jurisdictions of the UK and India, since Kuwait
places more emphasis on stakeholder (e.g. shareholder) support and gives themmore
freedom to invest in family business ventures by giving them the right to invest in
family businesses to help develop and maintain its future growth. This adds to the

109SK Peter, “Kuwaiti family business at key transitional stage” (2014): Available: http://news.kuw
aittimes.net/kuwaiti-family-business-key-transitional-stage/: Accessed 17th March 2019.
110Ibid.
111Joseph McCahery, et al., eds. Corporate governance regimes: convergence and diversity. Oxford
University Press on Demand, (2002), 696.
112Shaun J Mathew. “Hostile Takeovers in India: New Prospects, Challenges, and Regulatory
Opportunities.” Colum. Bus. L. Rev. (2007), 800.
1132019 Index of Economic Freedom. Kuwait (2019): Available: https://www.heritage.org/index/
country/kuwait: Accessed 22nd August 2019.
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socially responsible deeds committed by shareholders in contributing to the diver-
sification of the Kuwaiti economy, which is currently an oil-dependent country.114

Interestingly, in the UK, however, more control and restrictions are placed on share-
holders, e.g. shareholders are unable to request a general meeting from a government
body or court nor can they intervene in a general meeting,115 which could restrict
their ability to voice their interests and concerns about the company. Therefore, the
legal model of the UK might not entirely work in Kuwait, but could work in India
owing to Kuwait and India having amore socially responsible approach to treating its
shareholders. This appears to be down to the freedom and power Kuwaiti companies
give their shareholders in terms of investment contributions that aim to diversify their
economy.

Nevertheless, Bebchuk argued that increasing the shareholders’ rights has resulted
in minimising the agency cost and increasing the shareholders’ investment value
owing to the lack of corporate governance and CSR laws that give shareholders
ability to express their rights.116 Accordingly, as stated above, theremust be a balance
between the shareholders’ rights and the managers’ authority. The above suggests
that Kuwait leans more towards the enlightened shareholder value (ESV) corporate
governance model, since it supports the idea of shareholder value, in addition to
protecting all shareholder interests. As stated in Sect. 3.3, ESV links to CSR in the
sense that shareholders are free to commit to socially responsible deeds through
investing in family businesses in order to diversify an oil-dependent economy.117

In most of the jurisdictions around the world, company law usually provides
for devices that are available to the shareholders to exercise supervision over their
company.118 Accordingly, it could be argued that the legislator in Kuwait has stipu-
lated for the basic shareholder’s rights and equivalent treatment between the share-
holders as it transpired from Article 177 of the Kuwaiti Companies Law 2016.119

Although the Kuwaiti Companies Law incorporated several provisions in favour of
the minority shareholders, it failed to protect the minority shareholders in several
other instances. For example, Article 133(4)4, in the Kuwaiti Companies Law 1960
prohibits any restriction to the shareholders’ right to seek a remedy for the damage
they suffered against the board of directors whether the violation has been done
collectively by the directors or solely by an individual director. Furthermore, the
same article allows the minority shareholder to file a lawsuit against any decision
rendered by the general meeting of the company, provided that some conditions are

114KPMG, GCC Family Business Survey 2017 (2018), 18.
115Neal Watson and Beliz McKenzie, Smith LLP Travers. Shareholders’ rights in private and
public companies in the UK (England and Wales): overview (2019): Available: https://uk.practical
law.thomsonreuters.com/5-613-3685?transitionType=Default&contextData=(sc.Default)&firstP
age=true&bhcp=1: Accessed 22nd August 2019.
116LucianAryeBebchuk, “The case for increasing shareholder power”HarvardLawReview, (2004),
833.
117KPMG, (n 114), 18.
118USA International Business Publications, Kuwait Business Law Handbook: Strategic Informa-
tion and Laws (International Business Publications 2013), 300.
119Kuwaiti Companies Law 2016, A.177.
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fulfilled, i.e. the plaintiff, who is the minority shareholder, must own shares consti-
tuting not less than 15% of the company’s capital and they should have not approved
the disputed decision.120 Although this is stated in the outdated provisions of Kuwaiti
company law, Article 133(4)121 has been omitted from the newly updated provisions
in the 2016 law. This could be down to the developments in the family business
sector in Kuwait, in addition to giving shareholders more freedom to invest in these
businesses for the sake of economic development and sustainability. Therefore, the
abovementioned article offers protection to shareholders owing to the freedoms that
the updated law provides them.

Nonetheless, it could be argued that shareholder protection is ineffective. For
example, Article 220 of the Kuwaiti Companies Law 2016 allows the shareholders
to challenge the general meeting resolutions but not the business decisions that are
taken by the board of directors.122 In terms of CSR, e.g. shareholder communication
and engagement, this does promote socially responsible behaviour since the power
of shareholders gives them the right to challenge the board of directors in addition to
having the freedom to make investment decisions. For example, according to Article
212 of the Kuwaiti Companies Law 2016, shareholders have the right to remove the
board of directors and the chairperson.123

Given the lackofCSR regulations, the provision still upholds stakeholder interests.
This is because the current legal framework in Kuwait is weak, which therefore gives
shareholders more freedom to make company decisions. However, the stronger legal
framework in the UK and India places restrictions on shareholders, with directors’
duties playing a key role in these restrictions. Therefore, the next section provides
examples of directors’ duties in Kuwait through the lens of CSR and comparison
with the UK and Indian company laws.

3.6 Directors’ Duties

Director’s duties are an important corporate governance issue, since the board of
directors enjoys wide authority, such as having the power to make direct approaches
to the shareholders as a means to encourage them to enter into a specific transac-
tion,124 including raisingmoney from shareholders, issuing new share capital, paying

120International Business Publications,Kuwait Business LawHandbook: Strategic Information and
Laws (International Business Publication 2013), 300.
121Kuwaiti Companies Law (1960), 133(4).
122Kuwaiti Companies Law 2016, A.220.
123Kuwaiti Companies Law 2016, A.212.
124Carsten Gerner-Beuerle, Philipp Paech, and Edmund-Philipp Schuster. “Study on directors’
duties and liability.” (2013), 64.
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dividends to shareholders and returning capital to shareholders.125 Moreover, the
director’s legal responsibilities are subject to being increased due to their important
role in the corporation’s performance.126 Furthermore, it has been argued that the
corporate scandals that occurred in the last decade, such as Enron, WorldCom and
Adelphia, encouraged shareholders to cast a close eye upon their agent’s behaviour,
that is upon the behaviour of their managers.127

According to the wide authority that is vested in the company director’s hand
in order to manage the company, there is a chance for the director to diverge from
the company’s objectives and mismanage the company.128 With respect to CSR, a
divergence of company objectives will result in other stakeholder interests being
neglected because directors will only focus on the objectives that are of personal
interest as opposed to the company’s interest. Therefore, corporate governance, as
a system, imposes several duties upon the company’s directors to ensure that they
are managing the company properly, i.e. in accordance with its plan to achieve its
objectives. In the UK and India,129 the company’s director is considered an agent
of the company. Companies can only act if an agent is present and it is their role to
promote the company’s interests.130 This helps to clarify the relationship between
the company and its directors. For CSR, a strong relationship between the company
and the directors would also suggest a positive relationship between directors and
shareholders which in turn will project a good image of the company as everyone is
looking out for everyone’s interests as opposed to their own.

In Kuwait, there are no provisions where the law explicitly states that the rela-
tionship between the company and its directors is a principal-agent relationship,
although this relationship does exist, e.g. the introduction of a new agency law in
2016 that regulated commercial agencies in Kuwait.131 Owing to the principal-agent
relationship between the company and its directors, the directors owe the company
the so-called fiduciary duties, which involves trust, particularly concerning the rela-
tionship between a trustee (director) and a beneficiary (company). Moreover, it has
been argued that the notion of fiduciary duty is undeveloped in Kuwait owing to a

125ICAEW, “Directors’ responsibilities for transactions with shareholders” (2019): Available:
https://www.icaew.com/membership/regulations-standards-and-guidance/membership/icaews-
guide-to-directors-responsibilities/directors-responsibilities-with-shareholders: Accessed 2nd
April 2019.
126Yuwa Wei. “Directors’ Duties under Chinese Law: A Comparative Review.” (2008), 26.
127Nadelle Grossman. “Director Compliance with Elusive Fiduciary Duties in a Climate of
Corporate Governance Reform.” Fordham J. Corp. & Fin. L. 12 (2007), 393.
128Carsten Gerner-Beuerle, Philipp Paech, and Edmund-Philipp Schuster. “Study on directors’
duties and liability.” (2013), 64.
129Dr Rajesh Kumar Agrawal. “A Comparative Study of UK Companies Act, 2006 and Indian
CompaniesAct, 2013.” International Education&Research Journal [IERJ], Research Paper E-ISSN
2454-9916 (2015), 33.
130Aberdeen Rlwy. Co. v Blaikie Bros. (1854) 1 Macq. 461 at p. 471 In A. Hudson, Understanding
Company Law (Taylor & Francis 2017).
131T. O’Regan and R. Zayat, “Kuwait introduces new Agency Law: franchisors take note” (2016):
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agency-law/: Accessed 1st April 2019.
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lack of trust between trustees and beneficiaries due to the limited corporate laws that
address fiduciary duties, e.g. corporate bonds, corporate governance and rules that
regulate shares.132 With respect to CSR, there is very little to no shareholder protec-
tion legislation that aims to protect shareholders in Kuwait because of the lack of
explicit provisions that aim to promote social responsibility, and thus demonstrates
the need for protective provisions for beneficiaries in Kuwaiti company law.

The role of a company’s director is to act on a fully informed basis, in good faith,
with due diligence and care in addition to working in the best interest of the company
and shareholders.133 Shareholders are the foundation of capitalism as they are the
ones that provide the needed resources for all companies. In addition, shareholders’
rights and the equal treatment between all shareholders are essential components
that the corporate governance system aims at protecting.134 Shareholders in Kuwait
are typically profit-driven where they are not entirely motivated by social consider-
ations owing to the lack of corporate governance and CSR laws in the country, as
well as low accountability and responsibility standards.135 Therefore, since stake-
holders in Kuwait are profit-driven, this affects CSR objectives as profit-minded
companies will ignore any interests related to developing social responsibility for
the sake of maximising profit. This would project a bad image for the company as
this would suggest that the company is only obligated to generate profit as opposed
to considering the wider social issues.

In comparison to Kuwait, India is not as wealthy. In India, the CSR provisions
under the Companies Act 2013136 state that they are expected to give at least 2%
of its profits after each financial year.137 CSR provisions as stated in the Indian
Companies Act 2013 ensure that Indian companies carry out these good deeds,
whereas in Kuwait, there are no CSR provisions that expect them to conduct these
socially responsible activities. Similarly, in the UK, despite the CSR provisions, such
as economic efficiency and social justice, which are implemented not merely tomake
a profit,138 as stated in section 172(1) of the Companies Act 2006,139 companies
are not required under law to give any of its annual profits, and thus are purely
voluntary. For those reasons, emphasis on shareholders’ protection is reflected in the
CSR provisions of the UK and Indian legislation, which are absent in the Kuwaiti

132Lu’ayyMinwer Al-Rimawi. “Emerging markets of theMiddle East: A critique of selected issues
inArab securities regulation.” Journal of Financial Regulation andCompliance 7.2 (1999), 149-176.
133R.I. Tricker and R.I. Tricker,Corporate Governance: Principles, Policies, and Practices (Oxford
University Press 2015) (2015), 431.
134Angualia Daniel. “Balance of Power between Shareholders and the Board in Corporate
Governance.” (2010), 28.
135Dima Jamali and Walaa El Safadi, ‘Adaptations of CSR in the Context of Globalization’ in
Globalization (IntechOpen 2019) (2019), n.p.
136India Companies Act 2015 s.135.
137Gouda, Khan and Hiremath (n 70), 141–161.
138Andrew Johnston, “The shrinking scope of CSR in UK corporate law” 74 Wash & Lee L Rev
(2017), 1036.
139UK Companies Act 2006, S.172(1).



3 Proposing CSR Provisions in Kuwaiti Legal Vision … 65

company law. Accordingly, the next section examines the corporate objectives that
are embedded in the Kuwaiti Companies Law 2016 in relation to CSR.

3.7 Corporate Objectives

A company’s directors are primarily required to act in the best interests of the
company through maximising value for the firm. Thus, to achieve this objective, the
directors should consider the interests of several stakeholders, including the share-
holders,140 because the shareholders are the owners of the companies.141 Hence,
given this absence in the law in Kuwait, the provisions are more limited to economic
matters, such as the creation of wealth and company investment. For example, Article
246(1–5) of theKuwaiti CompaniesLaw2016 states that a holding company or share-
holding company is able to invest shares in companies,manage property and establish
patents, all of which enable companies to contribute to the economy.142 Therefore, it
can be established that a shareholding company’s freedom gives shareholders their
freedom to invest in companies to contribute to the economy, thereby helping to meet
their economic objectives. ForCSR, this promotes economic sustainability objectives
as investment not only suggests a means to just make money, but also consider other
companies and shareholders who have mutual interests, e.g. similar economic and
social objectives, which in turn promotes collaboration and social cohesion between
companies.

According to Kuwaiti Companies Law 2016, it has stipulated provisions that are
prima facie in favour of the shareholders, whereas the application of these provi-
sions seems to be difficult because the law requires a very high threshold (absolute
majority), especially in Kuwait where the ownership is very concentrated. Therefore,
the corporate governance model adopted in Kuwait leans more towards enlightened
shareholder value (ESV), since it appears that companies place much emphasis on
objectives concerning shareholder wealth based on responsible attention to relevant
stakeholder interests.

The public sector plays a vital role in meeting economic sustainability objectives,
such as the allocation and use of economic resources in Kuwait, given the importance
of the government’s expenditures and role in economic development. Efforts from
government are also expected in order to promote the performance of the public sector
to drive economic development, and thusmeeting economic sustainability objectives.
Within this context, Kuwaiti corporations collaborate with the Kuwait Economic
Society, an independent non-governmental national organisation that focuses on the
strengthening of governance principles in public institutions, which therefore helps

140Remus D. Valsan, and Moin A. Yahya. “Shareholders, creditors, and directors’ fiduciary duties:
A law and finance approach.” Va. L. & Bus. Rev. 2 (2007), 1.
141Thomas Lee Hazen. “Silencing the Shareholders’ Voice.” NCL Rev. 80 (2001): 1897.
142Kuwaiti Companies Law 2016, A.246(1–5).
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to fulfil not only economic objectives, but also social objectives as well through
companies working together.143

According to evidence in a 2015 Corporate Social and Economic Responsibility
Report by the Kuwait Financial Centre Markaz, in their endeavour to actively partic-
ipate in community service and contribute to meeting economic sustainability objec-
tives, such as building a strong and sustainable national economy, Kuwait compa-
nies have adopted a corporate social and economic responsibility strategy aimed
at fulfilling responsibilities to society and the national economy.144 The strategy is
founded on three main pillars, namely building human capacity, aligning the busi-
ness environment with the principles of sustainable development and promoting
good governance in the business environment. Out of the belief that the sustainable
future of Kuwait depends on individual skills and capabilities, evidence from the
2015 Corporate Social and Economic Responsibility Report suggests that organi-
sations are keen to cooperate with viable non-profit organisations and contribute to
human capacity building programmes, in order to provide for and maintain sustain-
able progress.145 Although CSR is stated in the law, it is not explicitly stated as a
CSR provision, e.g. Article 224 states that a percentage of the company’s profits
shall be dedicated towards meeting the company’s obligations under the labour and
social security laws.146 Although this is a socially responsible deed of a company, it
is not highlighted as a CSR provision, and thus future amendments of the law should
explicitly state this.

Similarly, aligning business environmentswith the principles of sustainable devel-
opment is another form of social and economic reporting in Kuwait that aims
towards meeting environmental, social and economic objectives. In fulfilling their
economic responsibility, companies inKuwait are aiming to broaden their knowledge
of economic policy in attempt to be more socially and economically responsible.147

Companies collaborate with a number of global research institutes and experts in
the field of economic policies to address practical policies that could potentially be
implemented in Kuwait, which concerns energy, manpower, economic structuring
and the public sector. This is evidenced through the attempts to diversify their revenue
streams in the private sector owing to their high dependence on oil. For example,
Kuwait has undergone economic restructuring within the past decade and the family
business has played a significant role in achieving economic stability.148 This enables
Kuwait to be both economically and socially responsible by investing in small family
businesses through helping families generate wealth, in addition to investing in the
Kuwaiti economy for economic growth through taxation and an increase in spending

143Markaz, “Kuwait Financial Centre ‘Markaz’: Corporate Social and Economic Responsibility
Report” (2015): Available: https://www.markaz.com/getmedia/391a1b9d-e058-4378-baae-6a109a
fa41f9/CSER-Pillars-Report-ENGLISH.pdf.aspx: Accessed: 10th March 2019.
144Ibid.
145Ibid.
146Kuwaiti Companies Law 2016 A.224.
147KPMG, GCC Family Business Survey 2017, 18.
148Ibid.

https://www.markaz.com/getmedia/391a1b9d-e058-4378-baae-6a109afa41f9/CSER-Pillars-Report-ENGLISH.pdf.aspx
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through disposable income. For CSR, investing in family businesses is not only in
the interest of stakeholders, but also meets economic and social objectives through
helping families to generate wealth, thus contributing to enhancing their quality of
life.

Kuwaiti corporations have recently reported on meeting environmental objec-
tives with possible solutions, such as powering Kuwait into the twenty-first century.
This is evidenced through Kuwait’s attempts to adopt sustainable energy strategies,
namely providing alternatives for power generation.149 For example, according to
a 2019 report by the International Renewable Energy Agency, Kuwaiti companies
are committed to minimising greenhouse gas emissions from oil-based commodi-
ties by 2030 through introducing policies that promote the use of renewable energy
sources.150 This includes a reformation of oil prices, electricity and water costs and
investments in environmentally cleaner transport systems that are less fuel intensive.
Recently, Kuwait passed a new Environment Protection Law No. 99 2015 (amended
from No. 42 2014) that aims to protect and sustain individual health, manage pollu-
tion, improve and increase the use of natural resources and promote clean energy,
as well as energy efficiency and sustainability.151 Although there is no provisions in
Kuwaiti company law to support environmental sustainability, Kuwaiti companies
are making strong efforts towards CSR through supporting environmental develop-
ment and promoting cleaner and more sustainable energy sources irrespective of
the Environmental Protection Law.152 This shows that Kuwait is committed to CSR
reporting in the future, not only on a social and economic level, but also on an
environmental level.

In short, companies are still unclear about CSR activities. However, there are
certain categories of initiatives that can be adopted by companies, such as education,
health and employment to help meet their corporate objectives. Many CSR processes
have been introduced, but have not been considered as part of the CSR programme,
such as investor relations, risk management and corporate governance,153 since these
processes were considered not part of CSR, but as part of compliance with external
regulatory requirements. This further indicates that CSR in Kuwait is not yet fully
understood. It was noted that the global financial crisis has had a positive impact
on CSR, as it has encouraged companies to become more selective in their choice
of initiatives. Although some Kuwaiti companies did not reduce their CSR budgets
during the crisis, they became more selective in both spending and distribution. The

149IRENA, “Renewable Energy Market Analysis” (2019): Available: https://www.irena.org/-/
media/Files/IRENA/Agency/Publication/2019/Jan/IRENA_Market_Analysis_GCC_2019.pdf:
Accessed: 9th April 2019.
150Ibid.
151Ibid.
152Kuwait oil Gulf Company. The success journey of oil pits remediation in WJO Area.
(2017). Available: https://www.kgoc.com/news6.html. Accessed: 3rd Sept 2019; Shell. Towards
a lower-carbon world. (2019). Available: https://www.shell.com.kw/en_kw/sustainability/enviro
nment.html. Accessed: 3rd Sept 2019.
153P. Hohnen and J. Potts, Corporate Social Responsibility: An Implementation Guide for Business
(2007), 4–5.

https://www.irena.org/-/media/Files/IRENA/Agency/Publication/2019/Jan/IRENA_Market_Analysis_GCC_2019.pdf
https://www.kgoc.com/news6.html
https://www.shell.com.kw/en_kw/sustainability/environment.html
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focus was on transparency, accountability and governance. These terms were used
by companies in Kuwait only after the financial crisis, as they realised that because
of the crisis, shareholders and the media began to pay more attention to responsible
business conduct. This confirms that Kuwaiti companies are convinced that CSR is
an investment rather than a cost and should therefore be taken seriously.

3.8 Conclusion

This chapter has analysed and compared the CSR provisions in Kuwaiti company
law with Indian and UK company law in order to set the stage for the proposal of a
middle ground for CSR provisions in Kuwait. This was achieved by first presenting
a comparative analysis of corporate law in Kuwait, India and UK by comparing the
law as it evolved and comparing the evolution of company law in Kuwait in relation
to India and the UK, to determine the direction that Kuwait should take from its
fellow members of the “common law” family.

Although the Kuwaiti legal requirement for CSR is not complete and as strict as
the UK and Indian legislation, Kuwaiti companies could still potentially develop this
legal requirement, as do UK and Indian companies. The UK and Indian experience
of CSR is not a legal requirement for Kuwaiti companies and may be freely applied
in corporate governance by each Kuwaiti company. The findings presented herein
take into account not only the legal evolution, but also places it in the context of
historical, social, environmental, economic and political factors that were at play in
determining the legal regime of Kuwait. This helps to establish a middle-ground for
proposing provisions in Kuwaiti company law through the legal transplant of the UK
and Indian Companies Acts.
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Abstract The sustainable development has been the most important strategy for
solving problems and joins it with smart information systems that change the answer
of the organization to the new tendencies of appropriate transparency, ethical, and
legal framework. So, the objective of this paper is to present a smart accounting and
taxation system through a computerized and digital business model for the automa-
tion of accounting and taxation records that producemore robust information system,
and then it contributes to the reduction and the elimination of physical document files
and get faster decision to the stakeholder. The methodology of this paper is descrip-
tive and exploratory, with qualitative approach and applied scientific research nature
based on the international accounting standards and the Portuguese tax system. The
empirical analysis used a technical procedure of the primary data collection that will
build a survey through questionnaires and then applied them in accounting orga-
nizations in Portugal. The contribution of this paper is to discuss an interactive,
connected, and sustainable accounting information system with online information
that is capable of promoting digital transformation in two complementary areas
(accounting and taxation), providing the stakeholder useful information for making
economic and financial decisions in real time.

Keywords Sustainable · Smart · Accounting · Taxation · New digital era

L. M. Purcinelli (B)
Instituto Politécnico da Guarda & UDI-IPG, Guarda, Portugal
e-mail: lmpurcinelli@gmail.com

R. Abreu
Instituto Politécnico da Guarda & UDI-IPG & CICF-IPCA & CiSED-IPV, Guarda, Portugal

A. L. Vasconcelos
Universidade Presbiteriana Mackenzie, São Paulo, Portugal

© The Editor(s) (if applicable) and The Author(s), under exclusive license
to Springer Nature Singapore Pte Ltd. 2020
D. Crowther and S. Seifi (eds.), Governance and Sustainability, Approaches to Global
Sustainability, Markets, and Governance, https://doi.org/10.1007/978-981-15-6370-6_4

69

http://crossmark.crossref.org/dialog/?doi=10.1007/978-981-15-6370-6_4&domain=pdf
mailto:lmpurcinelli@gmail.com
https://doi.org/10.1007/978-981-15-6370-6_4


70 L. M. Purcinelli et al.

4.1 Introduction

Organizations aim to implement, every day, new types of technology, such as artifi-
cial intelligence, interactive computer programs, virtual reality, car use, and driver-
less aircraft. Indeed, the development of technology and information system has
contributed to the processes of generate, diffusion, and storage of knowledge in the
citizen life, in general, and, organizations, in particular. Therefore, the need to be
always in the process of change and toward better solution not only your internal
demands, but also your customers’ needs and expectations (Filho 1994). Thus, the
objective of this chapter is to present a sustainable and smart accounting and taxa-
tion system through a computerized and digital business model for the automa-
tion of accounting and taxation records that produce performance reporting as the
most important communication tool. Then, this digital model will contribute to the
reduction and the elimination of physical documents, transform them into files, and
diminish the risk associated.

This decision is supported by information systems built to improve the perfor-
mance of the organization, creating new spaces and opportunities for action that
generating competitive advantage to them (Crowther and Rayman-Bacchus 2004).
Organizations can integrate sustainable and smart systems that use accounting and
taxation applications, which allows them to integrate and connect data from all
areas, such as production, stocks, sales, services, human resources, marketing, and
finance (Caldeira 2008). Despite the difficulties, the last years have good progress
to modernize the accounting and taxation knowledge, based on the decrease of the
complexity, due to the interaction of different platforms that exchange information.

Undeniably, integrate accounting and taxation on a business model capable of
promoting digital transformation will provide stakeholders with information useful
for taking economic and financial decisions. Consequently, the main discussion is to
ensure an appropriate transparency, ethical and legal framework of the accounting
and taxation information system that contributed to the processes of creation and
diffusion of knowledge in the organization. Always, these processes of changing
management seek to meet connectivity inside and outside of the organization based
on their demands of information from the market, but through the knowledge of this
system.

The focus of this chapter is directed to the analysis and to the accuracy of records,
financial and tax, especially in establishing procedures and criteria to be followed by
accountants in the work planning and record of accounting acts and facts. In relation
to information generated and recorded by organizations, through the International
Accounting Standards—IAS 1 that establishes the objective of providing useful infor-
mation for decision-making, foreseen in theConceptual Framework, will be achieved
through the disclosure of the Financial Statements (IASB 2019).

Hendriksen (2018) describes the qualitative characteristics of the accounting infor-
mation that are comparability, verifiability, timeliness, and understandability which
must be provided by the financial statements, as well as by other statements. In addi-
tion, according to Hendriksen (2018), the properties of information need to make it
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useful and are paramount to management as a support in decision-making, but their
stakeholders need to have an understanding of the information to generate knowledge.

This chapter aims to answer the following question:
How to provide stakeholders with useful information to make their economic and

financial decisions based on a sustainable and integrated tax accounting model,
interactive and connected to the digital world?

Nowadays, several entities (i.e., the European Commission) propose several regu-
lations to promote fairness and transparency for organizations stakeholders of the
online platforms to get more predictable environment (EU 2019). Certainly, this
question allows solving problems more effectively and with less time to reinforce
transparency of the decision of managers.

The structure of this chapter is divided into four sections. The first section
presents the introduction, which emphasizes the purpose of the chapter. The second
section focuses on the theoretical analysis, which highlights the literature review on
accounting and taxation in Portugal. The third section justifies themethodology used.
The fourth section demonstrates several case studies from the empirical analysis.
Finally, the conclusion discusses the expected results of the research.

Theoretical Analysis

The concept of the sustainability began to be visible in the years 1980, in particular,
with the publication of the Brundtland Report: “Our Common Future”, through the
United Nations (UN 1987) and theWorld Commission on Environmental and Devel-
opment (WCED), which presented a vision and perspectives of the future of organi-
zations related to their financial performance linked to society and the environment.
After that, Gelb and Strawser (2001) argue that socially responsible organizations
are more likely to provide better information and dissemination of best practices in
relation to their stakeholders. Afterward, Ruscheinsky (2003) defines sustainability
as a set of measures aimed at maintaining the replacement capacity of a population,
whether animal or plant species, in which natural resources can be extracted without
depleting these natural resources.

Goldberg et al. (2008) describe that there are benefits and challenges for organi-
zation wishing to employ socially responsible investments, for example, as benefits
include return comparable with other investment options, stakeholder satisfaction,
support for business strategies and profitability, and as challenges include high time
and cost consumption, as well as limited investments.

Agreeing with Aras and Crowther (2008), over the years, they defend that corpo-
rate social responsibility has become a major issue for corporations all around the
world. Organizations are not the only ones looking to find profitable solutions to
social problems. Social entrepreneurs seek new product concepts that meet social
needs through viable business models (Porter and Kramer 2011).

According to Porter and Kramer’s (2011) study, social enterprises that create
shared value can grow much faster than purely social programs, which often suffer
from the inability to grow and become self-sustaining. Corporate Social Respon-
sibility can also be seen as the answer to questions that go beyond the company’s
economic, technical, and legal requirements to achieve social and environmental
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benefits, along with the traditional economic gains that it seeks (Ferreira and Oliveira
2014).

Zou (2019) argues that the goal of corporate governance is to save on the agency
costs of modern organizations, which combine their own real situation and relevant
legal requirements to formulate a solid and modern system of rules and regulations,
distributing rights, responsibilities, and interests of stakeholders with different roles
in the organization.

The social entrepreneurshipmust bemeasured by its ability to create shared value,
not just social benefit. Therefore, it can be said that an organization is sustainable if
it is able to use resources effectively, efficiently, economic, and quality, seeking to
achieve its objectives (more profit) with the lowest cost and lowest environmental
impact. While the focus is primarily on business, the principles of shared value apply
equally to governments and other nonprofit organizations.

The modern economy is subject to state and regulatory intervention through the
creation of norms, codes, and laws, whose intervention process is known as economic
regulation. According to Cardoso (2005), the Theory of Regulation has as its main
objective to understand and answer the question: why regulate and why restrict the
decisions of economic agents? The literature identifies concepts from theory, which
can be analyzed in three stages (Cardoso et al. 2009):

(i) the positive or normative theory, called public interest theory;
(ii) the capture theory; and
(iii) the regulation and economic theory, known as the competition theory.

Accounting standards are prepared by the standard bodies in each country, which
set out how accounting should be done and how financial information should be
prepared. However, according to Ball et al. (2000), accounting practice is not always
determined by standardization, since practical execution is almost always more
detailed than norms determine; Standards do not always reflect or capture innovations
in practice, and organizations do not always implement standards.

Shleifer (2005) defends that organizations adopt four approaches to promote
accounting disclosure, such as

(1) Market Solution: The business relationship is based on the premise that
organizations have incentives to provide reliable information about their
operations;

(2) Judicial Solution: The business relationship is based on the process of issuing
invoices and/or contracts, and any disputes between the parties are resolved
within the judicial scope;

(3) RegulatoryAgency:The regulatory agent is responsible for definingwhat should
be evidenced by organizations, for disclosure and defines the penalty in case of
non-compliance with the rules; and

(4) State Agency: The government nationalizes the bond issuance process, and the
public agents are responsible for the sale of these bonds.

According to Ball et al. (2000), several countries adopt the “regulatory agency”
approach. For example, regarding taxation in Portugal, the Decree-Law nº 28/2019
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(PCM 2019a) introduced rules to the invoice and archives of tax documents, in
order to harmonize invoicing procedures and encourage dematerialization, as well
as procedures conservation and archive of these supporting documents.

For example, invoices use accounting and taxation knowledge that allows them
to introduce through the software, all the required descriptions in accordance with nº
5 of the article 36° of the value-added tax code (AT 2019). As mandatory elements
of invoices, they must be dated, numbered sequentially, and contain names, firms or
organization designation, the registered office or address of the supplier of goods,
services and taxpayer, as well as the corresponding tax number as tax identification.

Another example is electronic documents (including backup); theymay be kept in
Portugal or in any other Member State of the European Union. Thus, it is possible to
keep the archive of invoice documents and other fiscal relevant documents, issued and
received electronically, in a third country or territory, provided that prior authorization
is obtained from taxation authority.

All these evolution concepts and documents reinforce the question of corporate
social responsibility. So, it is clear when seeking to answer a very significant ques-
tion for the business world, according to Business for Social Responsibility, how
to “achieve business success in ways that honor values ethical and respectful of
people, communities and the environment.” In this sense, McWilliams and Siegel
(2000) describe social responsibility as actions that can promote social good, as well
as the organization’s interest and according to what is required by law. Without no
doubt, strong effort has been made on legislation to facilitate access to e-commerce,
e-privacy, digital contracts, and security.

Researchers have been using financial reporting and corporate disclosures: annual
shareholder reports and CSR reports, to conduct those researches. Despite the popu-
larity of these sources, there is no way to empirically determine whether social
performance data revealed by organizations is underreported or over reported, since
few organizations have their CSR reports audited or reviewed by independent or
certified organizations. Thus, the information about corporate social performance is
open to questions and subjective trends, and then newmeasures are needed to support
this new digital era.

The issues of corporate responsibilities and business purpose are related to busi-
ness ethics (Przulj and Radovanovic 2009). The award winner of Nobel Milton
Friedman said: “The business of business is business” and “Business’s only social
responsibility is to maximize profits.” This underlines that business ethics is an
applied area that examines the ethical principles and moral issues that arise in a
business environment. It is also concerned with business philosophy to determine
the fundamental principles of an organization.

Friedman (2000) understands that increased profits, made in compliance with the
“rules of the game” and legal regulations, are the sole corporate social responsibility,
and that managers, as legal representatives of shareholders, have a responsibility for
their financial benefits. From the point of view of the conditions of the free market
economy, the biggest responsibility for an organization, or a manager who runs it, is
to have a profitable business.
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According to the Indian National Voluntary Guidelines on Social, Environmental
and Economical Responsibilities of Business (MCA 2011), the principle recognizes
that ethical conduct in all its functions and processes is the basis of responsible
business. In relation to business, the National Voluntary Guidelines brings some
fundamental concepts that organizations must follow as well as the adaptation made
from ISO 26000 (ISO 2010), among them:

(1) Ethical Behavior: “individual or collective behavior that is in accordance with
accepted written or unwritten codes of principles and values, which govern
decisions, actions and conduct within a business in the context of a particular
situation and is consistent with norms of accepted behavior.”

(2) Transparency: “openness about decisions and activities that affect society,
the environment and the economy and the willingness of organizations to
communicate information in a clear, accurate, honest, timely and complete
manner.”

(3) Disclosure: “is the practice of measuring, reporting and reporting to internal
and external stakeholders to provide a balanced and reasonable representation
of performance.”

As resume and in according to the guide (MCA 2011), the principle empha-
sizes that to function effectively and profitably, organizations must work to improve
customer’s quality of life, and the need to promote sustainable development is an
imperative that political realismwill come to require it (UN1987) to ensure a stronger
digital era.

4.2 Methodology

The methodology of this chapter is classified as its nature as an applied scientific
research, because it has the objective of generating products and processes to solve
a specific problem (Almeida 2011). As form the approach, it is characterized as a
qualitative research, which enables the researcher to investigate the phenomenon
studied in order to provide insights regarding the problems presented, seeking a
“complete and absolute understanding” of the object of investigation (Freixo 2011).

The qualitative approach employs interpretive techniques for analysis and under-
standing of phenomena, subjective in nature and with inductive reasoning in data
analysis (Almeida 2011; Sordi 2013; Lakatos and Marconi 2017). Regarding the
proposed objective (Freixo 2011), this research is classified as follows:

(i) Descriptive, for the purpose of observing, “describing or interpreting” a
phenomenon as it presents itself, its characteristics and related problems,
presenting with the utmost accuracy possible, and uses the inductive method
in which the process is the main focus, involving standardized data collection
techniques; and

(ii) Exploratory, as it allows the researcher greater familiarity with the object of
study to make it understandable through the exploration of the collected data.
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The population to implement the questionnaire are accounting organizations
established in Portugal. A primary data collection will be performed as defined
by Sordi (2013), from those databases where sources of information are near to
the accounting and taxation record, so they will be understood as the object of
the research. These data will be collected through questionnaires to be treated by
electronic means, analyzed, and this transformation will be studied to understand
the degree of digitalization of the existing processes in accounting organizations in
Portugal. The most innovative accounting organizations will be learned from this
new digital era to offer customers with more sophisticated services with multiple
databases that will create new sources of value.

4.3 Empirical Analysis

This chapter presents a digital proposal with effective actions to modernize the
accounting and taxation work performed by the accounting organizations, which
seeks

• improvement and optimization of this process;
• achieve better procedural efficiency in this area that can bring competitive

advantage to accounting firms;
• increase transparency, fairness, and reliability in the process of accounting records;
• promote operational efficiency in the work of technicians, auditors, and taxation;

and
• minimize tax evasion.

The digital model that the authors propose is presented in Figs. 4.1 and 4.2. To
better understand it, it will be a present two-macro flowchart, with the main steps to
be followed by stakeholders involved in this process, such as: Accountant, Supplier,

Fig. 4.1 Automatic e-invoice registration process
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Fig. 4.2 Process of integration between taxation and accounting

Customer, Government and Taxation Authority (AR 2017). A deeper understanding
of the model leads to present an integrated and connected paperless accounting
business model with tax information (MF 2012), able to promote digital transforma-
tion in accounting organizations in Portugal and “promoting the financial situation,
performance, ownership, and governance of the company” (OECD 2004).

The first figure presents an automatic e-invoice registration process with all the
hypotheses of situations between customers that start the process until the accountant
that closes the process as it details automatic invoice registration process each time
a customer buys goods or services from its supplier.

According to the Decree-Law nº 28/2019 (PCM 2019a), invoices may be “in
paper or electronic form which contain the elements referred to in articles 36° or 40°
of the value added tax code (AT 2019), including: the simplified invoice, invoice-
receipt and invoice amending documents under the legal terms called debit and credit
documents.” Also, the Decree-Law nº 28/2019 (PCM 2019a) details that invoices
and other fiscally relevant documents “shall contain a two-dimensional bar code
(QR code) and a unique document code.” Regarding documentary archiving, the
Decree-Law nº 28/2019 (PCM 2019a) provides that invoicing and other tax-relevant
documents issued (PCM 2019b) or received on paper may be filed electronically
through their digitization.

Figure 4.2 presents the process of the integration between accounting and taxation
systems in the case of the e-invoice. To understand the progress in this case, it was
essential for the legislation to improve the use of the e-invoice that modernize all
the accounting departments of the organizations. A deeper and strong evolution has
been made on the electronic communications to encourage investment.
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After the implementation of this project, it is also sought to gain productivity
in the accounting and taxation areas, eliminate manual processes, rework, paper,
and document transit, and process transparency, detect and avoid duplication of
accounting records or improper accounts, and generate useful information and
reliably represented.

4.4 Discussion

This chapter provides stakeholders with computerized and digital business model for
the automation of accounting and taxation records that generate useful information
that will make their economic and financial decisions based on a sustainable and
integrated tax accounting model, interactive and connected to the digital world. The
role of accountant continues to be always under scrutiny, and the use of sustainable
and smart information systems will provide more security to the accounting and
taxation information.

As the global context becomes more sustainable, then this model, without the use
of papers, will contribute to the partial or total elimination of physical document
archives and increase the environment quality. The challenges of this chapter are
related to the use of digital documents that can be integrated with accounting systems
and later, which can be viewed and downloaded from the e-Invoice system directly
from the taxation authority portal in Portugal.

As the global context becomes smarter, then this model engages with fair business
practices and the accounting and taxation area will play a leading role. Organizations
will take economic and financial decisions with the expectation that researchers will
provide more knowledge to promote business with more protection and full respect
for the rules of law.

For the citizen, the digital transformation on accounting and taxation information
system will promote more equity, which improve significantly the transparency of
online platforms and more accounting and taxation freedom and literacy.

For the organization, the integration of this process between accounting and
taxation, aligned with technology systems, will allow the identification of possible
nonconformities, errors, duplications, or failures that may direct managers to enable
continuous improvement of their processes and that may ensure compliance with
laws, regulations, and procedures established by the organization and that they are
subordinate.

For the taxation authority, this integration process can bring productivity gains,
since taxation work can be performed remotely, in the regional units of the Tax
Authority, without physical displacement of agents, in the first moment, where it
will be possible to cross-electronic data and check documents online.

For Polytechnic Higher Education Institutions, imperatives for education respon-
sibility increase the challenge for organizations to acquire and to develop appropriate
skills and competencies to deal with new digital era. This raises the question of the
role of business education and higher education that must provide (i) graduates
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with accounting, taxation, and digital skills; (ii) professionals and companies with
social responsibility courses; and (iii) research projects to advance and disseminate
knowledge on these areas to boosting transparency and ethical.

Finally, this research is the first step, which is expected to start moving toward
more sustainable and smart systems into the organization, efficient in the use of their
information, simplifying processes and eliminating physical documentary flow such
as printed papers and archives.
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Chapter 5
The Impact of Corporate Governance
on Earnings Management of Portuguese
Listed Firms

Inês Lisboa and Alexandra Costa

Abstract This work aims to analyze the impact of corporate governance character-
istics on earningsmanagement of Portuguese non-financial listed firms, for the period
2012–2016. Using panel data, we regress discretionary accruals, a proxy of earnings
management, against corporate governance characteristics and control variables. The
main results show that only two corporate governance variables: the independence of
the board of directors and the type of corporate governance model adopted (one-tier
or two-tier), and one control variable: level of indebtedness, are relevant to explain
firm’s earnings management. Results show that discretionary accruals increase with
the independence of the board of directors. Moreover, companies who adopt the two-
tier model are less prone to increase accruals due to a greater separation of functions
and supervision and an increase in the monitorization of opportunistic behaviors.
Finally, this study provides evidence that a high level of indebtedness is a deter-
rent to earning management practices since creditors also monitor the company’s
financial situation.

Keywords Corporate governance · Earnings management · Accruals ·
Transparency · Portugal

5.1 Introduction

Earnings management thematic has gained prominence in the last years due to
diverse financial scandals that lead to companies’ bankruptcy. Some examples are
the financial scandals of Enron, WorldCom, and Lehman and Brothers, in the U.S.,
Parmalat, in Italy, Banco Português de Negócios, Banco Privado Português, and
Banco Espírito Santo in Portugal. Managers take advantages of the flexibility of
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GAAP (Generally Accepted Accounting Principles) and compute earnings in the
way to show the company’s financial situation that is more accurate to fill private
benefits. The company’s financial situation is changed, misleading all stakeholders in
the decision-making process (Roychowdhury 2006). These situations called for the
need to change corporate governance recommendations in order to protect investors
and other stakeholders.

In fact, in Portugal, the IPCG (Instituto Português de Corporate Governance—
Portuguese Institute of Corporate Governance 2018) that is responsible by corporate
governance thematic has adapted the existing corporate governance recommenda-
tions to regulate the relationship among stakeholders and promote the firm’s strategic
orientation and performance.

This study analyzes the impact of corporate governance characteristics on earn-
ings management. Studies that link these two thematic earnings management and
corporate governance are scarce. Therefore, this research aims to fulfill this gap
in the literature by showing which corporate governance characteristics are more
relevant to avoid earnings management practices.

The sample analyzed includes 36 Portuguese companies listed on the Euronext
Lisbon stock exchange from 2012 to 2016. Only the financial industry was deleted
from the total of the Portuguese listed firms in Euronext Lisbon. The choice for
listed firms is because these firms are the only ones obligated to publish a corporate
governance report.

To measure earnings management, we use accruals. Three models of discre-
tionary accruals estimation were used: Jones model (1991), Dechow and Dichev
(2002) model, and Kothari et al. (2005) model. It should be noted that the model of
Jones (1991) and the model of Kothari et al. (2005) are similar, since both use the
regressions to control non-discretionary accruals and indirectly estimate the value of
discretionary accruals. However, the model of Dechow and Dichev (2002) analyzes
the quality of accruals through the relation between accruals and cash flows of the
period and adjacent periods.

Subsequently, the empirical model of the present study was developed. It relates
some characteristics of corporate governance, control variables, and discretionary
accruals. The selected corporate governance characteristics were the percentage of
independent members on the board of directors (following Fama and Jensen 1983;
Beasley 1996; Peasnell et al. 2005); the percentage of ownership held by managers
(following Ali et al. 2008; Hermawan et al. 2012; Amara 2017); the number of
meetings held by the board of directors (following Vafeas 1999; Xie et al. 2003), the
existence of a Big4 as auditor (following Deumes et al. 2012; Hermawan et al. 2012),
and the corporate governance model the company adopted. Some control variables
were also included, namely, company’s size, level of indebtedness, and a dummy
that assumes value 1 if the net result of the previous period is negative and zero
otherwise.

The main results show that a higher level of independent members in the board of
directors has a positive impact on earningsmanagement, and that firmswho adopt the
dualistic model are less prone to manipulation. The impact of the boards’ indepen-
dence is contrary to our expectations but can be explained as most of the Portuguese
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listed firms do not follow the independence recommendation which argues that one-
third of the board of directors’ members should be independent. Moreover, when
there is a separation between the chairman and the CEO, which is usual in the dual-
istic model of corporate governance, the supervision increases, leading to a decrease
in discretionary accruals. Finally, evidence shows that when the level of indebtedness
increases, discretionary accruals decreases, suggesting that indebtedness works as
a mechanism to control managers’ opportunistic behavior, due to the existence of
costs regarding debt contracts.

The rest of the chapter is organized as follows: after this introduction, the second
section dealswith the literature reviewof corporate governance, earningmanagement
thematic and the link between both, and hypotheses development. Then a description
of the sample is provided; the proposed models are explained, and the selected
variables are presented. Afterward, the results are presented and the chapter ends in
where the conclusion is provided.

5.2 Literature Review and Hypothesis

5.2.1 Corporate Governance

Corporate governance thematic is not new. It refers to the relationships among the
firm’s stakeholders, and how firms are managed and controlled (Cadbury 1992). The
first influential report in this area goes back to 1992 when the Cadbury Report was
published in the United Kingdom. It argued that corporate governance is “the system
by which companies are directed and controlled” (Cadbury 1992, 15). After that,
several codes of corporate governance were published.

The OECD (Organization for European Economic Co-operation) has published
in 1999 the corporate governance practices, which was revised in 2004 and 2015.
They recommend that these practices should be adopted in all European countries
since they are practices of good corporate governance. In Portugal, corporate gover-
nance recommendations were proposed in 1999 by CMVM (Comissão de Mercado
de Valores Mobiliários—Securities Market Commission 2019). Later on, in 2006,
the IPCG published the white book of corporate governance with the aim to increase
information transparency (Silva et al. 2006). In 2015, the CMVM recognizes the
lack of self-regulation about corporate governance and have empowered the IPCG
to assume the responsibility of this thematic. The first corporate governance code of
IPCG was published in 2016, and it was revised in 2018 (IPCG 2018). This code
includes recommendations about corporate control, executive and non-executive
managers, supervision, remuneration setting, risk management, financial informa-
tion, and auditing. It aims to ensure fairness, transparency, and accountability in the
firm relationship with all stakeholders. Good corporate governance practices should
be followed by listed firms but are also suggested to non-listed ones.
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Two theories are relevant to explain corporate governance thematic: agency and
stewardship theories. The agency theory argues that managers not always act in the
way tomaximize the firm’s and shareholders’ value unless an appropriate governance
structure is implemented to safeguard shareholder’s interests (Jensen and Meckling
1976). To protect shareholder’s rights and promote information transparency, board
of directors should have independentmembers to balance the power in the boardroom,
and it should be guaranteed the separation of positions of CEO and chairman of the
board (Fama and Jensen 1983; Lisboa 2018).

The stewardship theory argues that the human being is complex, and managers
want to have a good performance, which not always means the satisfaction of self-
interests (Donaldson and Davis 1991). Based on this theory, a good corporate gover-
nance should assure the involvement of executive directors in the board to increase
its effectiveness (Lisboa 2018).

5.2.2 Earnings Management

Managers are pressured to maximize the firm’s value and to fulfill stakeholders’ and
financial investors’ expectations. Thus, they can take advantage of their position and
change the firm’s financial report to mislead stakeholders about the firm’s perfor-
mance or to influence contracts (Healy and Wahlen 1999). This leads to earnings
management, that is, a complex phenomenon.

According to Schipper (1989), earnings management is a purposeful intervention
in the process of reporting financial information, with the aim to obtain private bene-
fits both to the firms and to managers. This process does not mean the violation of the
generally accepted accounting principles (GAAP) but the use of its flexibility and the
choice of accounting treatments that best fit certain interests. Earnings management
is used to hide the firm’s current performance from shareholders or other stakeholders
(Klein 2002).

There are diverse reasons that justify this practice. Healy andWhalen (1999) have
grouped it into three groups: capitalmarket-related incentives, contractual incentives,
and governance regulation incentives. Managers can change financial information to
mislead financial investors about the firm’s value and thus changing its market price.
Regarding contractual incentives, it can be divided into two types: bank or other loan
providers and managers bonus. Financial information is managed not only to gain
the approval of new loans but also to maintain the firm’s cost of debt (Moreira and
Pope 2007). Managers are also tempted to manage earnings to increase their wealth
when it is based on a compensation scheme. Finally, firms want to pay less income
tax or to meet some regulations, and thus earnings management is to avoid the failure
of some directives, which can bring some additional cost and penalties to the firm.

Earnings management can be applied through accruals or real activity. Changing
accruals is more vulnerable and easily detected by auditors. It can be done at the end
of the period, while real activities should be done throughout the year (Roychowd-
hury 2006). Most of the studies focus on accruals as it is easier to detect (Peasnell
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et al. 2005). Accruals can be discretionary when managers change financial informa-
tion to produce the desired effects on the results. Examples include changing asset
depreciation methods, the method of valuing inventories, impairment losses, and
others (Healy 1985).

5.2.3 Relationship Between Corporate Governance
and Earnings Management

The 2007/2008 financial crisis that started in theUS and extended to all world, and the
financial scandals due to earningsmanagement practices and frauds, as Enron,Xerox,
and Worldcom in the US, Parmalat, in Italy and Banco Espírito Santo in Portugal
call the attention to failures in corporate governance practices (Einiba and Eltaweel
2012). For this reason, some studies analyze the impact of corporate governance
characteristics on earnings management (e.g., Fama and Jensen 1983; Beasley 1996;
Moreira and Pope 2007). Based on the literature review, the hypotheses of this study
were established.

5.2.3.1 Hypotheses

The board of directors is the main decision-making body and the first defense for
shareholders’ interests against the opportunistic behaviors of managers. Its members
can be dependent or independent. The Portuguese Company’s Code (Código das
Sociedades Comerciais—CSC) argues that an independent member is “A person
who is not associated with any specific interest group in the company or that in any
circumstance may affect his/her exemption from analysis or decision, namely by
virtue of: (a) Hold or act in the name or on behalf of holders of qualifying holdings
equal or greater than 2% of the share capital of the company; (b) Has been reelected
for more than two terms, on a continuous or intercalated basis” (article 414, number
5, CSC). The corporate governance recommendation is that every firm should have
at least one-third of independent members (recommendation number III. 4, IPCG
2018).

Independent members are more effective in monitoring managers and reducing
agency problems between owners and managers than inside members. They can
protect shareholders’ interests, ensuring the reliability of information provided, and
leading to an increase in the firm’s performance (Fama and Jensen 1983). Beasley
(1996), Klein (2002), and Peasnell et al. (2005) found that firms with more indepen-
dent members engage less in earnings management practices due to management
monitoring. Independent members do not seek self-interests as executive compen-
sation, fraudulent assets, or mislead investors to meet individual aims (Dechow and
Dichev 2002).
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Therefore, we expect that large proportion of independent members in the board
of directors has a positive impact to avoid earnings management. The first hypothesis
naturally follows:

Hypothesis 1: Board of directors’ independence has a negative impact
on earnings management practices
Ownership structure is also an internal mechanism of corporate governance. The
level of managerial ownership explains their opportunistic behavior.

Ownership concentration avoids or at least reduces agency costs between
managers and owners as managers are at the same time owners and have greater
motivation to control all decision-making as it directly influences their personal inter-
ests (Jensen and Meckling 1976). Thus, managers, when owners of the firm, avoid
earnings management practices as they will be harmed (Fama and Jensen 1983).
When managers are not owners of the firm, they can engage in earnings management
due to diverse reasons: to increase their own bonus, to fulfill financial investors’
expectation, to have better credit conditions, and to avoid penalties because some
regulations are not meet, among others (Healy and Whalen 1999).

Ali et al. (2008) and Hermawan et al. (2012) found that when the level of
managerial ownership increases, earnings management decreases due to the interest
alignment between the principal and manager.

Although Amara (2017) found the opposite relationship, justified due to agency
costs between major and minority owners, major owners have more information
about the firm and can use it to increase their own benefits, expropriating minority’s
wealth (Yermack 1996).

Hypothesis 2: Managerial ownership has a negative impact on earnings
management practices
Often board of directors’ meeting suggests a high monitor and supervision of the
firm’s activity (Vafeas 1999). Thus, more annual meetings should be negatively
correlated with earnings management as these meetings are a way to control the
activity of the board. Xie et al. (2003) found this negative relationship, justifying
that more meetings help to solve conflicts of interests and to control managers’
opportunistic behaviors. This leads to the next hypothesis:

Hypothesis 3: The number of board of directors’ meetings has a negative
impact on earnings management practices.
The type of auditor can also impact earnings management. The auditor should be
independent, qualified, and offer guarantees that the firm’s financial information is
realistic and correct (OECD 2016). The Big4 audit firms (Pricewaterhouse Coopers,
Ernest &Young, Deloitte, KPMG) are the major audit firms around the world. Due
to their dimension, financial investors usually are confident that their reports are
credible and that they will report any information that is not truthful (Hermawan et al.
2012). Moreover, these companies want to sustain their presence and reputation in
the market and thus should provide a high-quality audit to firms. A negative impact
between firms audit by a Big4 and earnings management is expected.
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Although, after the financial crisis of 2008, and financial scandals regarding
frauds, Big4 audit firms lost confidence from financial investors as some of the
firms that went to bankruptcy due to incorrect accounting practices were audit by
one of the Big4.

Deumes et al. (2012) and Hermawan et al. (2012) did not found a statistically
significant relationship between firms’ audit by a Big4 and earnings management.
Even if previous researchers did not find a statistical relationship between the audit
firm and earnings management, we still expect that this relationship can be found in
Portugal, due to the already detected frauds. Although the impact can be positive or
negative, we did not forecast the sign of this relationship.

Hypothesis 4: The audit of a Big4 company impacts earnings management
practices.
Every firm should adopt one corporate governance model. In Portugal, two types of
models are allowed: one-tier (monistic or Latin model, and Anglo-Saxon model) and
two-tier (dualisticmodel). In the one-tiermodel, the board has a hybrid structure,with
both administrative and supervisory roles, while the two-tier model has an executive
board, a board of directors, a supervisory, and an auditing board (CSC, article number
278).

To our knowledge, studies analyzing the impact of the type of corporate gover-
nance model on earnings management do not exist. Campos (2015) has analyzed
Portuguese listed firms and found that the type of board has an impact on firm’s
performance.He found that firmswith the two-tiermodel have higher returns. Similar
conclusions were found by Cunha andMartins (2007) who argued that the separation
of the positions of CEO and the chairman of the board have impact on performance.

The dualistic model foresees more dispersion between the boards and more
independence among members. This increases supervision, and thus earnings
management practices can be avoided. The next hypothesis is established:

Hypothesis 5: Firms that adopt the two-tier model engage less in earnings
management practices.
Not only corporate governance measures are relevant to explain earnings manage-
ment. The firm’s characteristics also impact it. The firm’s size is one of those vari-
ables. Large-size firms are more monitored not only internally but also externally by
financial investors, and their control is more sophisticated than those of small-size
firms (Abbadi et al. 2016). Moreover, large-size firms have benefits of saving costs
from economies of scale, so their profits are usually higher compare to small-size
firms.

Therefore, small-size firms aremoremotivated to engage in earningsmanagement
practices to cover their high marginal costs. Chen et al. (2010) and Abbadi et al.
(2016) found a negative relationship between firm’s size and earnings management.
The next hypothesis naturally follows:
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Hypothesis 6: Firm’s size has a negative impact on earnings management
practices.
One reason for earnings management practice is related with debt contracts. Firms
want to fulfill their contract covenants or have access to new debt contracts with
good conditions. Therefore, the firm’s leverage impacts earnings management. More
indebted firms have more reasons to change financial statements in order to show
a better financial situation and hide their financial problems. Klein (2002) and
Abbadi et al. (2016) found a positive relationship between leverage and earnings
management. Thus, the next hypothesis is as follows:

Hypothesis 7: Firm’s leverage has a positive impact on earnings management
practices.
Finally, the firm’s previous net income can justify earnings management practices.
Companies that present consecutively losses aremore prone to change financial state-
ments to show a better image, acquire confidence of all stakeholders, and sustain their
presence in the market (Dechow and Dichev 2002). Moreira and Pope (2007) also
found that firms with worse financial situation usually engage in earnings manage-
ment because the cost of debt can increase. In fact, firms with losses have more finan-
cial problems and have the loss of confidence of all stakeholders, special suppliers,
and customers. The last hypothesis is established:

Hypothesis 8: Previous losses have a positive impact on earnings management
practices.

5.3 Sample and Methodology

5.3.1 Sample

The sample includes Portuguese non-financial listed firms. We choose Portugal
because it is a country almost unexplored in all thematic due to its dimension. More-
over, diverse financial scandals related with earnings management and fraud (e.g.,
Banco Espírito Santo) were detected in the last years, calling the attention to study
earnings management topic in this country. We linked corporate governance since it
can protect investors from expropriation.

Only listed firms are obligated to do and publish corporate governance reports,
which explains the choice of this type of firm. From the initial sample of the total
firms listed in the Euronext Lisbon (49 firms), we deleted the financial industry due
to its accounting singularities that could impact results. Moreover, firms that did not
have available corporate governance report were also excluded as it was not possible
to analyze the main aim of this work.

The sample period is from 2012 till 2016, 5 years of analysis. The final sample is
unbalanced with 172 observations, of 36 companies.
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The financial information was collected from SABI database, while corpo-
rate governance information was collected in CMVM website, where companies’
corporate governance reports are published.

5.3.2 Models

5.3.2.1 Measuring Earnings Management

Earnings management is measured using discretionary accruals as it is easy to detect
than real activities (Peasnell et al. 2005). There are various models to estimate discre-
tionary accruals, as for example, Healy (1985), DeAngelo (1986), Jones (1991),
Dechow, Sloan and Sweeney (1995), Dechow and Dichev (2002), and Kothari et al.
(2005).We have selected three alternative models: Jones (1991) which is most exten-
sively used in earnings management thematic, Dechow and Dichev (2002) that
use a different perspective based on cash flows, and Kothari et al. (2005) which
have adapted the Jones model, including a new variable to control the impact of
performance.

For the three models, we first have to calculate total accruals, then non-
discretionary accruals, and finally discretionary accruals, which is the proxy of
earnings management. The followed procedures are explained after.

Using the Jones model (1991), total accruals are calculated using the following
equation:

TAi,t = c + α1 × 1

Ai,t−1
+ α2 × �Revi,t

Ai,t−1
+ α3 × PPEi,t

Ai,t−1
(1)

where TA is the total accruals, which is the variation of non-cash current assets, less
the annual change in current liabilities, plus depreciations, divided by total assets
of the previous year; A is the total assets; �Rev is the annual change in revenues;
PPE is the net value of property, plant, and equipment; i represents the firm; and t
represents the fiscal year analyzed.

The Dechow and Dichev (2002) model calculate total accruals using operational
cash flows of different years:

TAi,t = c + α1 × OCFi,t−1 + α2 × OCFi,t + α3 × OCFi,t+1 (2)

where OCF is the operational cash flow.
The Kothari et al. (2005) model is an adaptation of the Jones model that includes

a new variable to deal with the company’s performance. The total accruals are
calculated using the following model:
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TAi,t = c + α1 × 1

Ai,t−1
+ α2 × �Revi,t

Ai,t−1
+ α3 × PPEi,t

Ai,t−1
+ α4 × ROAi,t + εi,t

(3)

where ROA is the return on assets (net income divided by total assets).
The coefficients obtained to calculate TA (α) are used to estimate the non-

discretionary accruals (NDA). Finally, the difference between total accruals and
non-discretionary accruals represent the discretionary accruals (DA):

DAi,t = TAi,t − NDAi,t (4)

5.3.2.2 Analyzing the impact of firm’s characteristics on discretionary
accruals

After calculating the discretionary accruals, the proxy of earnings management,
we have analyzed the impact of corporate governance characteristics on it. Control
variables were also included. The estimated model is the following:

DAi,t =c + β1 × BOD_Indi,t + β2 × BOD_Owi,t + β3 × BOD_Meeti,t

+ β4 × DAudi,t + β5 × DModeli,t + β6 × Sizei,t + β7 × Levi,t + β8 × DNIi,t (5)

In the next table, the list of independent variables is presented and explained how
these variables were calculated based on previous researches (Table 5.1).

5.4 Results

Table 5.2 presents the summary statistic of the variables presented above, namely,
mean, median, maximum, minimum, and standard deviation.

Analyzing Table 5.2, the following facts emerge:

(1) Discretionary accruals are in mean negative to the Jones (1991) and Kothari
et al. (2005) models, but positive to the Dechow and Dichev (2002) model.
This result is explained as the model of Kothari et al. is an adaptation of the
Jones model, while the model of Dechow and Dichev estimates discretionary
accruals using other information, namely, cash flows. Similar results were found
by Lisboa (2017) who analyze earnings management of Portuguese listed firms.
Moreover, the standard deviation is high suggesting the existence of earnings
management practice in some companies.

(2) On average, board of directors’ independence is 19%, which is smaller than
the recommended (should be one-third). Similar results were found by Faria
(2015) when analyzed the same market for the period of 2009-2013, although
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Table 5.1 Independent variables

Hypothesis Acronym Independent
variable

Formula Previous researchers

H1 BOD_Ind Board of directors’
independence

Number of
independent
directors/total
number of directors

Beasley (1996),
Peasnell et al. (2005)

H2 BOD_Ow BOD ownership Percentage of
ownership of board
of director’s
members

Ali et al. (2008),
Hermawan et al.
(2012), Amara (2017)

H3 BOD_Meet BOD annual
meetings

Number of annual
meetings of BOD

Vafeas (1999), Xie
et al. (2003)

H4 DAud Type of auditor Dummy variable
which is one when
the auditor is one of
the Big4 and zero
otherwise

Deumes et al. (2012),
Hermawan et al.
(2012)

H5 DModel Type of corporate
governance model

Dummy variable
which is one when
the corporate
governance model
adopted is one-tier
and zero otherwise

–

H6 Size Company’s size Natural logarithmic
of total assets

Chen et al. (2010),
Abbadi et al. (2016)

H7 Lev Company’s
leverage

Total
liabilities/Total
assets

Klein (2002), Abbadi
et al. (2016)

H8 DNI Losses in the
previous year

Dummy variable
which is one when
net income of the
previous period is
negative and zero
otherwise

Dechow and Dichev
(2002), Moreira and
Pope (2007)

it is much smaller than the percentage found by Amara (2017) to the French
market (44%). The minimum value is zero, which means that some companies
do not have any independent members while the maximum value is 78%.

(3) In mean, the percentage of managerial ownership is 38%. Similar value was
found by Amara (2017) to the French market, while Ali et al. (2008) and
Hermawan et al. (2012) found a smaller percentage (10%) to Malaysia and
Indonesia. Once again, the difference between some firms is evident as some
have 0% while others have 94%.

(4) Themean number of board of directors’ meetings is 12. In some firms, the board
only meets once a year while in other meet 59 times per year. Xie et al. (2003)
found a smaller number (in mean) of eight meetings per year to the US firms.
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Table 5.2 Descriptive statistics

Mean Median Maximum Minimum Std. Dev.

DA_Jones −0.001 −0.006 0.934 −1.457 0.242

DA_D&D 0.001 0.017 0.967 −1.742 0.254

DA_K.et al. −0.002 −0.009 0.931 −1.412 0.241

BOD_Ind 0.190 0.200 0.778 0.000 0.190

BOD_Ow 0.376 0.411 0.936 0.000 0.327

BOD_Meet 12.514 11.000 59.000 1.000 8.986

DAud 0.803 1.000 1.000 0.000 0.399

DModel 0.971 1.000 1.000 0.000 0.168

Size 19.870 19.700 23.850 15.070 1.586

Lev 0.500 0.480 2.520 0.000 0.340

DNI 0.272 0.000 1.000 0.000 0.446

This table presents descriptive statistics, namely, mean, maximum, minimum, and standard
deviation, for the variables included in the model: DA (discretionary accruals), BOD_Ind (BOD
independence), BOA_Ow (BODownership), BOD_Meet (number of BODannualmeetings), DAud
(dummy variable which is onewhen the auditor is one of the Big4), DModel (dummy variable which
is one when the corporate governance model is one-tier), Size (company’s size), Lev (company’s
leverage), DNI (dummy variable which is one when net income of previous period is negative)

(5) Most of the Portuguese listed firms are audit by a Big4 and adopted the one-tier
corporate governancemodel. This last conclusion is justified since till 2006 only
the one-tier model was allowed.

(6) Finally, the dimension among the firms is similar; in mean, the leverage is 50%,
and most firms have positive net income in the previous year.

In the next table, the correlation coefficients between the dependent and
independent variables used in this work are presented (Table 5.3).

The three measures of earnings management, discretionary accruals, are highly
correlated, which was already expected as are alternative variables of earnings
management. None of the selected variables to explain earnings management is
highly correlated, at least not to a significant extent.

Contrary to our expectations, more independent members have a positive relation-
ship with discretionary accruals. This result can be explained as most of the firms in
the sample do not fulfill the recommended number of independent directors. Similar
result was found by Miranda (2014) and Faria (2015) to the Portuguese market, who
suggest that in Portugal independent members are not effectively independent as
they aim to have some benefits and business opportunities when they accept to be a
member of the board of directors.

Large-size firms are positively correlated with discretionary accruals measured
using de Dechow and Dichev model. Contrary to our expectations, large-size firms
have more discretionary accruals measured using cash flows. Although firms with a
higher dimension can have more free cash flows, their power in the market is high
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and so have less problems than receiving earlier from customers and paying later to
suppliers.

Leverage is negatively correlated with discretionary accruals, contrary to our
expectations. This result suggests that leverage is an alternativemechanism to control
managers, and thus their opportunity to engage in earnings management is reduced.

Firms with previous losses also have less discretionary accruals, contrary to our
expectations. This result can be explained due to the type of firms analyzed: listed
firms that usually have less problems to look for leverage and can look for the financial
market to fulfill their financial firms. Moreover, we found that most of the firms in
our sample have positive net income, so they are more concerned about reducing the
payment of income than increasing their profits.

Finally, board ownership (+), board of directors’ meetings (−), audit by a Big4
company (−), and the adoption of the two-tier corporate governance model (−)
have the expected impact on discretionary accruals, although this correlation is not
statistically significant.

The results of the regression of earnings management against corporate gover-
nance determinants used in this study are presented in the next table (Table 5.4).

Table 5.4 Corporate
governance impact on
earnings management

DA_Jones DA_Dechow DA_K.et al.

c 0.4107 ** 0.4297 0.9258***

BOD_Ind 0.2197 ** 0.2060** 0.2704***

BOD_Ow 0.0719 0.0514 0.0625

BOD_Meet −0.0033 −0.0017 −0.0026

DAud −0.0830 * −0.0435 −0.0582

DModel −0.2817 ** −0.2604** −0.3822***

Size 0.1623 −0.0004 −0.0221*

Lev1 −0.174*** −0.2948*** −0.1855***

DNI −0.0341 −0.0727* −0.0498

Adjusted R2 12.02% 22.46% 12.32%

F-statistic 3.9201*** 7.1557*** 3.9872***

This table presents the result estimation of the proposed model.
Column 1—DA_Jones (discretionary accruals calculated using
the Jones model), column 2—DA_D&D (discretionary accruals
calculated using the Dechow and Dichev model), column 3—
DA_K.et al. (discretionary accruals calculated using the Kothari
et al. model). The explanatory variables are BOD_Ind (BOD
independence), BOA_Ow (BODownership), BOD_Meet (number
of BOD annual meetings), DAud (dummy variable which is one
when the auditor is one of the Big4), DModel (dummy variable
which is one when the corporate governance model is one-
tier), Size (company’s size), Lev (company’s leverage), and DNI
(dummy variable which is one when net income of previous period
is negative)
*, **, *** Significant at the 10%, 5%, and 1% levels, respectively
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The estimated model explains 12% of discretionary accruals, a proxy of earnings
management using the Jones model, 22.5% of discretionary accruals using Dechow
and Dichev model, and 12.3% of discretionary accruals calculated using the model
of Kothari et al. Similar results were obtained by other researchers (e.g., Einiba and
Eltaweel 2012; Abbadi et al. 2016). Moreover, analyzing the F-statistic, we can see
that the model is relevant.

Board of directors’ independence has a positive impact on discretionary accruals,
contrary to the expectations of hypothesis 1. Corporate governance recommendations
suggest a minimum of one-third of independent members, althoughmost of the firms
in the sample do not fulfill this recommendation. In mean, independent members
represent 19%of the board of directors, which can explain this conclusion.Moreover,
Miranda (2014) and Faria (2015) found similar results suggesting that besides the
minimum of independence is not accomplished; independent members in Portugal
are usually persons who aim to increase their personal benefits. Thus, these members
may not act to protect shareholders’ rights as they should but canworkwithmanagers
and assume opportunistic behaviors.

Discretionary accruals are not influenced by managerial ownership; thus, hypoth-
esis 2 is not validated. We supposed that the concentration of ownership in the hands
of managers leads to diminish earnings management practices as the impact of these
practices has a negative impact on the firm’s and their personal wealth.

Board of directors’ meetings have a negative impact on discretionary accruals
although it is not statistically significant. Hypothesis 3 is not validated. This result
can be justified due to the high volatility of the annual meetings of BOD, as the
minimum is one annual meeting while the maximum is 59 meetings per year.

Firms audit by a Big4 have less discretionary accruals, at a level of significance
of 10% when it is measured using the Jones model but is not statistically relevant
for the other two alternative measures of earnings management. Hypothesis 4 is
only partially confirmed. Big4 companies as want to maintain their reputation in
the market and want to continue growing are more relevant to prevent earnings
management practices.

Hypothesis 5 is validated; firms that adopt the two-tier model of corporate gover-
nance have less discretionary accruals. The inclusion of this variable to measure the
impact on earningsmanagement is new but we verify that it is statistically significant.
Firms that adopt the two-tier model have more boards, the separation of positions
between the chairman and the CEO, more independence among the members, and
have a financial commission to control and manage risks. Therefore, as these firms
are more prepared to monitor and supervise, earnings management practices are
reduced.

The firm’s size negatively impacts discretionary accruals measured using the
Kothari et al. model but is not statistically significant to explain the other two proxies
of earnings management. Thus, hypothesis 6 is only partially validated. Large-size
firms are less prone to engage in earnings management since their monitoring system
are more efficient. Similar results were found by Chen et al. (2010) and Abbadi et al.
(2016).
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The firm’s indebtedness has a negative impact on earnings management, contrary
to hypothesis 7. Our results show that firms with better financial situations are more
prone to change financial information. This can be justified as leverage is an alterna-
tive way to control managers’ opportunistic behaviors. Firms more indebt have less
free cash flows available and need to cover their credit covenants. Thus, these firms
have more difficulty to engage in earnings management practices.

Finally, previous negative net income has a negative impact on discretionary
accruals measured using the Dechow and Dichev model but is not statistically signif-
icant to the other two proxies of earnings management. In fact, firms with losses have
less cash flows, and the Dechow and Dichev model is estimated based on cash flows.
Although the relation expected was the opposite, firms with losses could be more
prone tomanipulate their financial situation.We cannot forget that firms in our sample
are listed firms that have a large dimension, and usually more profits those small-
and medium-size enterprises. Thus, these firms are more prone to engage in earnings
management to reduce the income tax for the period rather than to increase results, to
have access to bank loans even because these firms have access to financial market to
fulfill their financial needs. The mean value of this variable is near zero; it means that
most of the firms in this sample present positive net income in the previous period,
justifying this result.

As a synthesis, our results show that Portuguese firms have some singularities
compared to firms from large-size countries. Contrary to our expectations, the inde-
pendence of the board does not increase information transparency and contributes
to increase accruals. This is explained since in mean the number of independent
members is less than one-third, as recommended, calling the need to show the rele-
vance of this board characteristic to increase the reliability of financial reports.More-
over, the separation of functions as well as the existence of debt holders works as
deterrent of earnings management practices. These two factors of the firm help to
reduce information asymmetry and thus to increase the transparency of results.

5.5 Conclusion

This study aims to see the impact of corporate governance in earnings management
of Portuguese listed firms (non-financial firms). The choice to Portugal is because
in the last years they had diverse cases of frauds that led to the firm’s bankruptcy.
Financial investors lost their confidence in firms’ published information, and corpo-
rate governance recommendations have changed in order to protect investors and
enhance information transparency. Only listed firms are obligated to publish corpo-
rate governance reports, which justify the choice for this type of firm. The final
sample includes information of 36 Portuguese non-financial listed firms over the
period 2012–2017. It is an unbalanced sample with a total of 172 observations.

To measure earnings management, we use discretionary accruals since it is an
easier way to detect it (Peasnell et al. 2005). Discretionary accruals were calculated
using three alternative models: Jones (1991) which is the more relevant model to
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estimate accruals, Dechow and Dichev (2002) which have a different perspective and
use cash flows to estimate accruals, andKothari et al. (2005)which is an adaptation of
the Jones model.We selected five corporate governance variables to explain earnings
management and three control variables to deal with the firm’s characteristics.

Estimating the panel data using ordinary least squares methodology, the main
results show that when the number of independent members of the board of directors
increases earnings management also increases. This result is explained because most
Portuguese firms do not follow the recommendation of at least one-third of indepen-
dent members, and some firms do not have any independent members. Moreover,
these members can have personal aims to engage in earnings management in order to
reach better positions in that or other firms in the future. Results also prove that firms
that adopted the two-tier model of corporate governance are less prone to engage in
earnings management practice as the number of boards increases; the independence
is also higher and there are more mechanisms to control opportunistic behaviors.
Moreover, in these firms, there is an effective separation of position between the
chairman and the CEO. The level of indebtedness is also a way to monitor manager,
because there are contractual clauses that must be fulfilled. Thus, higher leverage
has a negative impact on earnings management.

This study is relevant because it brings together two themes that are intrinsically
interconnected: earnings manipulation and corporate governance, although studies
that analyze them together are still scarce. Moreover, we add a new corporate gover-
nance variable, the type of corporate governance model adapted: one-tier or two-tier
model. This variable is relevant to explain earningsmanagement,which can be related
to the duality of the chairman and the CEO but also due to more supervision which
avoid opportunistic behaviors.Additionally,we analyze the Portuguesemarketwhich
is an interesting market for several reasons: (1) it was one of the countries where the
financial crisis had a great impact, with the occurrence of several financial frauds; (2)
it is a country whose regulator corporate governance practices have changed in 2016
because it recognizes its limitations to control and give more confidence to financial
investors.

Our conclusions are not only relevant to the literature review but also to all stake-
holders. Managers have more information that can be useful in the decision-making
process; investors can understand how and the reasons firms engage in earnings
management practices; the authorities can create effective ways to avoid changes in
financial information and to promote more transparency; suppliers and customers
can understand which determinants of the firm should be analyzed to see if the
information is credible.

The goals we set ourselves were achieved, although this study, like others, is
not without limitations. The results obtained are limited to listed firms, the period
analyzed, and themethodology used. To the future,we suggest extending this analysis
to other countries and the type of firms to confirm if the main conclusions are the
same. In this study, we opted to measure earnings management using models based
on accruals; however, there are other methods of detection of earnings management
that can be used in a future perspective. There are other characteristics that can
explain conclusions as macroeconomic factors that were not taken into account in
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this study and could be considered in the future. Finally, the conclusions reached are a
contribution to diverse stakeholders, but we are aware that stop earningsmanagement
practices are very difficult to achieve.
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Chapter 6
Legislating South African CSR Through
Framework Legislation

Henk Kloppers

Abstract The notion of legislating Corporate Social Responsibility (CSR) has for
the most part not been well received. This is evident from the fact that legislation
directly regulatingCSR (either in the public or private spheres) is almost non-existent,
with only a handful of jurisdictions referring toCSR in national legislation, andwhere
references to CSR are made it is generally in the context of taxation. In line with the
international trend, South Africa also does not have legislation expressly addressing
CSR, although it does have a regulatory framework with CSR content (such as
socio-economic development initiatives in terms of theBroad-Based Black Economic
Empowerment Act 53 of 2003, (the BEE Act) and the social and ethics committee in
terms of the Companies Act 71 of 2008). However no explicit CSR legislation exist
in the South African context. This contribution focuses on the following question:
What could be included in a proposed CSR frameworkAct aimed at institutionalising
CSR in the South African context? This contribution proposes a CSR framework
Act for South Africa without creating an explicit right to CSR. The framework
legislation proposed in this contribution should be regarded as being complementary
to existing legislation addressing the rights addressed.With no comprehensive policy
framework and no overarching legislation that addresses CSR in existence in South
Africa, the country is in need of a framework law that addresses CSR and provides
the necessary legal impetus for the establishment of a corporate conscience based
on its social responsibility. It is evident, then, from noting the lack of an effective
CSR enabling framework that the need exists to regulate aspects of CSR by means
of a framework law. As a result, the aim of this contribution is to combine relevant
national legislation and national and international guidelines into a framework Act
that would institutionalise CSR.
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6.1 Introduction

Every political society is, and ought always to remain in constant need of adaptations to the
persistent and inevitable changes in the social structure (Van der Vyver 1976: 56).

This remark, although made more than 40 years ago, is still applicable to the current
situation in South Africa and now, more than ever, it is inevitable that changes should
be made through legislation to achieve social reform and social justice. Especially in
the area of social responsibility it might be necessary to implement social innovations
through the use of legal compulsion. However, Van der Vyver (1976: 59) cautioned:

The problem with democracy is that the government that owes its political power to the
popular vote of the people must constantly bear the wishes and prejudices of the electorate in
mind. Although it is within the power of the government of the day to take action which goes
against what may conveniently be termed public opinion, such action can, in a democratic
society, lead to the speedy downfall of the political party in office.

Given South Africa’s political history and the extreme levels of inequality on various
levels (in theSouthAfrican context an apt examplewould be inequalitywith reference
to land ownership), it is, in the opinion of the author, unlikely that the majority of
South Africans who have to live with these inequalities on a daily basis will oppose
moves by theGovernment to regulateCSR. In all likelihood aCSRActwill be popular
amongst the poor and the marginalised and unpopular amongst some in the private
sector. Any attempt to regulate CSR will be popular with some of the people some of
the time, but certainly not with all the people, all the time. This contribution focuses
on the following question: What could be included in a proposed CSR framework
Act aimed at institutionalising CSR in the South African context?

At the outset of this contribution it should be stressed that the CSR framework law
proposed here does not intend to create a right to corporate social responsibility or to
create any individual entitlements giving rise to claims against private sector actors.
Individuals can thus not institute a claim based on the proposed CSR Act in terms
of which compliance with the Act is insisted upon. However, businesses can be held
accountable by the state for failure to comply with the requirements of the Act. As
will be become evident from the discussions to follow, it does propose the creation of
certain obligations on the state and on the private sector which give rise to sanctions
in instances of failure to comply. In the context of this research the broad notion of
CSR could conceivably include an array of socio-economic, labour, environmental
or other human rights without creating an explicit right to CSR. The framework
legislation proposed in this contribution should be regarded as being complementary
to existing legislation addressing the rights addressed. This is similar, for example,
to the Broad-based Black Economic Empowerment Act (BEE Act) 53 of 2003, which
does not create any constitutionally protected socio-economic rights but is regarded
as a measure which facilitates the realisation of socio-economic rights (Kloppers
2012: 247–251).

The author has argued (Kloppers 2012: 204–212, 2013a: 121–123) that an
enabling CSR environment is established through positive state action that includes
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developing and implementing policies and strategies supported by legislation that
guides CSR activities. However, despite the fact that governments (in general) are
regarded as one of the main drivers behind CSR, (Vogel 2005: 11; Albareda et al.
2008: 388; Kloppers 2013a: 121–123) South Africa does not have any formal co-
ordinated policies or strategies addressing the issue, nor does it have any legislation
which explicitly regulates the issue (Coomans andYakpo 2004: 19). TheGovernment
efforts which could be labelled as CSR or which have CSR content are inadequate
and utterly fragmented. The CSR activities of private sector enterprises are generally
not directed by legislation. As a result many businesses are dressing their purely
philanthropic contributions (which have no strategic benefit) in a CSR coat, thus
creating the appearance that they are acting in a socially responsible manner. The
need exists to provide proper legislative guidance on CSR-related matters.

With no comprehensive policy framework and no overarching legislation that
addresses CSR in existence in South Africa, it is reasonable to claim that the current
measures aimed at facilitating CSR and embedding the notion in the corporate
conscience are inadequate and fail to establish an effective enabling environment. As
a result, South Africa is in need of a framework law that addresses CSR and provides
the necessary legal impetus for the establishment of a corporate conscience based
on its social responsibility. Khoza (2004a: 187) noted that the use of framework
legislation or a framework law is “a relatively new and an undeveloped concept in
legal theory and practice” and that there is “scant literature or scholarly work on the
term and its application in a national context”.

The Government needs to adopt a framework law to give content to the private
sector’s social responsibility towards society. Such framework law would confirm
the Government’s commitment to embedding CSR in the domestic legal framework.
The enactment of (framework) legislation provides an opportunity for the legislature
to get involved in and establish accountability mechanisms which provide legitimacy
to the process (Khoza 2004a: 187, b: 3–5).

The move towards a framework law in this context is supported by the fact that
various sections included in theBill ofRights (sections 24(b); 25(5); 26(2); and 27(1))
in the South African Constitution places the Government under a constitutional
obligation to take legislative and other measures to ensure that the rights created
are respected, protected, promoted and fulfilled, as required by section 7(2) of the
Constitution. Based on this constitutional duty, a framework has to be provided for
CSR,which provides the overarching instrument for the implementation of a national
CSR strategy and policy.

It is evident, then, from noting the lack of an effective CSR enabling framework
that the need exists to regulate aspects of CSR by means of a framework law in the
South African context. As a result, the aim of this contribution is to combine relevant
national legislation and national and international guidelines into a framework Act
that could institutionalise CSR. To achieve this, the first discussion will extrapolate
commonalities from various CSR instruments in order to determine which aspects
of them should be included in a CSR framework law. The paragraph following this
discussionwill introduce the concept of framework legislation byway of a discussion
of the nature, scope and advantages of such legislation. The final paragraph will
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discuss elements of the proposed Corporate Social Responsibility Act and apply the
elements to the Act. It is important to note that although the arguments put forward
in this contribution is specifically aimed at the South African context, some of the
recommendations might also be justified in other jurisdictions where CSR is not
firmly embedded in the corporate culture and where social injustices need to be
addressed.

It has to be emphasised that this contribution does not purport to provide the full
content of a possible CSR framework Act. However, the contribution will discuss
issues which in the opinion of the author have to be included in a possible framework
Act.

6.2 General Trends in CSR or CSR-Related Instruments

Due toCSR’smultidimensional nature, it is not strange that a variety of priority issues
or themes are identified when working with CSR. As an example, the WBCSD iden-
tified a number of CSR priority issues including human rights, employee rights,
environmental protection, supplier relations, community involvement, and related
issues addressing the rights of stakeholder (interested parties) and monitoring and
assessing CSR performance (WBCSD s.a.: 2). The European Commission identified
human rights, labour and employment practices, environmental issues, combating
bribery and corruption, community involvement and consumer interests as elements
of the multidimensional nature of CSR (EC 2011: 1). Wan-Jan (2006: 182) notes that
Business for Social Responsibility (BSR) identifies the followingCSR“issues”: busi-
ness ethics, community investment, the environment, governance and accountability,
human rights and workplace policies. The author has noted that the International
Business Leaders Forum identifies the following 6 CSR “themes”: human rights,
labour and security, enterprise and economic development, business standards and
corporate governance, health promotion, education and the environment (Wan-Jan
2006: 182).

It is evident that commonalities can be identified in the position that leading inter-
national institutions take with regard to CSR. Core issues such as human rights,
employee rights, environmental aspects and community development feature promi-
nently. However, it is important to establish whether these issues are also featured in
the national and international instruments that address CSR or which are related to
CSR.

From an evaluation of South African instruments it became evident that South
African national instruments such as those included in the BEE framework or the
JSE Socially Responsible Investment index follow a more context-specific approach
with the focus on distinct national issues such as skills development and a demon-
strated commitment towards the upliftment and the creation of equal opportunities
(Kloppers 2012: 247–251). International instruments such as the ISO Guidance on
social responsibility (ISO 2010), the GRI and the UNGC address more generic issues
such as human rights and health and safety.
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A number of recurring CSR “themes” or “issues” can be identified from various
national and international CSR instruments. In the national context these include as
mentioned, the BEE framework, the Companies Act (71 of 2008), SABS, 2010Guid-
ance on social responsibility, and theKing Reports onCorporate Governance, and in
the international context the Global Reporting Initiative, the United Nations Global
Compact and the Social Accountability 8000 (SA8000) standard. (For a compre-
hensive discussion of these instruments, see Kloppers 2012: 247–287; 304–321;
325–338; 339–364; 374–389; 399–406, 2013a: 121–145, 2013b: 166–200, 2014:
58–79, 2018: 55–80.) It must be noted that a number of these themes can be linked
directly to land reform in the South African context. The following paragraphs will
briefly discuss them.

6.2.1 Health and Safety

The focus of this element is in the first instance on the occupational health and safety
of employees in the workplace and secondly on the health and safety of consumers.
Businesses must ensure that their employees work in a safe working environment
and that the products which they produce are not harmful to consumers.

In the context of land reform the contribution of the agricultural sector can be
found in instances where these companies can provide guidance to emerging farmers
regarding health and safety issues. “Emerging farmers” for the purposes of the discus-
sion in this paragraph are those farmers who have gained access to agricultural land
through either land restitution or land redistribution. As an example, agricultural
companies can provide guidance on the use of fertilisers for their crops and assist the
emerging farmers with the distribution of the fertilisers between the crops. Through
this assistance the farmers will be made aware of the potential dangers associated,
for example, with handling the fertilisers. The farmers could also be provided with
environmentally friendly alternatives to the use of non-organic fertilisers, which in
turn relate to the following theme.

6.2.2 Natural Environment

This theme addresses issues related to the natural environment and is referred to in
both national and international instruments. Businesses are required to consider the
effect of their operations on the natural environment and to take steps to minimise
any adverse effects their actions might have on the environment. Businesses must
accept their environmental responsibility, must follow the precautionary approach to
environmental management and must acknowledge the fact that the polluter pays.
Businesses must further continuously monitor their usage of materials, energy and
water and institute practices in terms of which they reduce their consumption of these
resources and reuse and recycle them as much as possible.
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6.2.3 Labour and Employment

Labour and employment issues in the CSR instruments appear predominantly in
international instruments and focus on labour-related issues such as a prohibition on
child or forced labour, freedom of association and the regulation of working hours.
(See Kloppers 2012: 313–315; 331–332; 381; 393.) Although these issues are not
expressly dealt with in any national CSR instrument they have received legislative
attention in the national context with section 13 of the Constitution, for example,
prohibiting slavery, servitude and forced labour, and section 23 regulating labour
relations. Issues such as the regulation of working hours are also regulated by the
Basic Conditions of Employment Act 75 of 1997. Businesses should not only ensure
that they are complyingwith local labour laws, but should also satisfy themselves that
those businesses in their supply chains are complying with local requirements. As an
example, companies in the agricultural sector dealing with local producers (farmers)
should be satisfied that their local producers complywith themajor labour legislation.
These companies could also provide assistance to those emerging farmers who are
not sure about what is required of them with reference to labour and employment.

6.2.4 Community Involvement and Development

As is the casewith labour and employment issues, community involvement and devel-
opment is addressed some instruments. (For community involvement and develop-
ment seeKloppers 2012: 334–336; 378)Due to its importance in theCSR context, the
fact that this issue is not addressed in themajority of CSR instruments should be ques-
tioned. Community involvement and development is central to the notion of CSR and
should consequently be included in the proposed draft Corporate Social Responsi-
bility Act. This inclusionwould be in line the constitutional values of equality and the
advancement of human rights and freedoms and would also contribute to the empow-
erment of those in most need of being empowered. Businesses should conduct an
analysis of the needs of the communities in which they operate in order to determine
the communities’ needs and then involve themselves in initiatives that contribute to
the transformation of these communities. Community involvement and development
should be central to any CSR enabling framework.

It is recommended that once a business has identified its stakeholders and estab-
lished their needs an agreement be concluded between the business and the stake-
holder community (Carroll 1991: 43; Mitchell et al. 1997: 874–877; ISO 2010;
Kloppers 2012: 156–159). This agreement, which could be referred to as a mutual
responsibility agreement, should then embody the business’ CSR practices. In terms
of this agreement the expectations and responsibilities of the parties (the business and
the community) with regards to the community involvement should be clearly spelt
out. If, for example, a community has a low rate of literacy, the business would agree
to make education facilities available, subject to an undertaking by the community
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that they would ensure that community members make use of the facilities. A step
such as this would be beneficial to both the business and the community. A rise in the
literacy level would benefit the members of the community and provide them with
access to higher skilled employment, while the business would be able to recruit
literate employees from the community.

The situation regarding emerging farmers also serves as an excellent example
of how agricultural businesses can involve themselves in community development.
Through their support of emerging farmers agricultural businesses will not only be
contributing to the development (economic and otherwise) of these communities,
but would also be contributing to a successful land reform programme by assisting
these farmers to become productive commercial farmers.

6.2.5 Skills Development and Education

With reference to skills development, businesses are expected to involve themselves
in issues such as training, internships andmentoring, which amounts to human devel-
opment. (For references to skills development, see Kloppers 2012: 271–274; 329–
331.) This type of involvement would signal a business’ commitment to contributing
to the enhancement of the overall skill levels of the business’ stakeholders (including,
but not limited to employees). In this regard skills development exhibits similarities
with the issue of education, which also features in some of the instruments. (For refer-
ences to education issues, see Kloppers 2012: 381–384.) It is recommended that the
proposed CSR Act should include skills development and education programmes as
possible manifestations of CSR initiatives.

The issues of skills development and education are crucial to the success of the
land reformprogramme. The discussion of community involvement and development
in the previous paragraph made it evident that the private sector could, through
its community involvement, contribute to the upliftment of the beneficiaries of its
CSR programmes. Agricultural companies are so centrally located in the agricultural
sector that it almost seems like stating the obvious that their CSR programmes should
be aimed at beneficiaries of the land reform programme. Unfortunately, this position
is not so very obvious to someof themajor agricultural companies operating in central
South Africa, which are still not engaging with emerging farmers in an attempt to
develop not only the skills of the farmers but also to develop future suppliers.

6.2.6 Consumer Relationships and Stakeholder Management

Consumer issues largely focus on fair marketing and the health and safety of
consumers, though they also have to do with labelling and other forms of commu-
nication with customers. (For references to consumer relationships, see Kloppers
2012: 315–318; 333–334; 384.) Consequently, consumer issues are related to public
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relations and are used as one of the indicators to measure social compliance. Since
consumers are also regarded as legitimate stakeholders the issue of consumer rela-
tions can also be included under stakeholder management. Stakeholder management
features prominently in the national instruments, with both of the King Reports
as well as the JSE SRI Index referring to the issue. (For references to stakeholder
management, see Kloppers 2012: 345–349; 361–362; 366–372.) Businesses should
manage their stakeholder relations and consider the legitimate interests of stake-
holders in their business activities (Kloppers 2012: 155–156; ISO 2010: 17; Post et al.
2002: 8). This can be done only if businesses are aware of who their stakeholders are
and what their legitimate interests are. These matters should be established through
a process of stakeholder mapping in terms of which the stakeholders are identified
and classified according to their role in the business as well as their potential threat
to the business. It is evident that the issue of stakeholder management is also closely
linked to the issue of community involvement and development.

6.2.7 Human Rights (Including the Prohibition
of Discrimination)

Themajority of the international instruments which were discussed identified human
rights as one of the major CSR themes. (For references to human rights issues, see
Kloppers 2012: 329; 382–383; 391–392.) These instruments indicate that businesses
should ensure that they are not complicit in human rights transgressions and that the
human rights track records of suppliers should also be considered when concluding
business contracts. Businesses should be able to demonstrate how they considered
human rights issues in their investment decisions. Some of the instruments, such as
the ISO Guidance on social responsibility, include the prohibition on discrimination
under their discussionof human rights issues, (Kloppers 2012: 329)while theSA8000
(Social Accountability International 2008) standard addresses the issue under its
discussion of labour issues (Kloppers 2012: 401).

Given the fact that human rights are priority issues nationally and are exten-
sively dealt with and protected by the Constitution, it would not be necessary for a
CSR Act necessarily to make specific reference to human rights issues. However,
it would be prudent if the proposed Act required businesses to demonstrate to what
extent suppliers have been screened for their human rights track records and how
human rights issues have been considered in the selection of their socially responsible
investment decisions.
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6.2.8 Compliance and Reporting

Although the issue of compliance and enforcement is referred to in only a third of
the instruments discussed, the author is of the opinion that this issue is crucial to
the success of any attempt to provide a framework Act for CSR. (For references to
compliance and enforcement issues, see Kloppers 2012: 344–345; 360–361; 383–
384.) If CSR is to be embedded in the private sector’s social conscience and supported
by an effective enabling framework it is crucial that any proposed legislative inter-
vention create enforcement mechanisms to ensure compliance. Compliance requires
businesses to ensure that they adhere to applicable laws and that they consider adher-
ence to voluntary non-binding rules and codes of conduct. The issue of compliance
and enforcement can be linked to the majority of the themes identified in the instru-
ments discussed. Businesses need to comply with labour standards and health and
safety standards, and respect and promote human rights. If contributions to land
reform programmes as a manifestation of CSR were included in a framework Act,
businesses in the agricultural sector would legally be compelled to comply.

The issue of integrated reporting is closely linked to compliance and enforcement
as well as several of the other themes. (For references to integrated reporting, see
Kloppers 2012: 348–349; 362–364; 378.) Although only three of the instruments
explicitly refer to integrated reporting it is recommended that it should at the very
least be compulsory for all registered companies to report annually on the nature and
extent of their CSRpolicies and practices and how these impacted on the beneficiaries
of the CSR practices.

6.2.9 Socio-economic Development

Socio-economic development is referred to in some of the national instruments only,
and no reference is made to the theme in the international instruments. (See Kloppers
2012: 281–283; 308–311 for references to socio-economic development.) The aim of
socio-economic development (and socio-economic development initiatives) should
be to empower individuals in order to enable them to improve their quality of life.
Kloppers (2012: 281) noted that the notion of SED could be regarded as CSR under
a different label, and as a consequence SED could in theory include the majority
of the themes identified in the instruments. An important and useful approach with
regards to SED contributions is followed in the BEE framework, where a compliance
target of 1% of net profits after tax is set for SED contributions. In this regard
it is recommended that the proposed CSR Act should include a requirement that
businesses are to contribute a set percentage of their annual income toCSR initiatives.

This issue is fairly similar to community involvement and development. It could be
argued that socio-economic development should be based on engaging the commu-
nity and result in the community’s socio-economic development. Since the aim of
socio-economic development is to empower individuals to enable them to improve
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their quality of life, it is not difficult to see that an issue such as skills development
could easily be classified as a socio-economic development initiative.

6.2.10 Corporate Citizenship

Although both the Companies Regulations, 2011 and the King III Report make refer-
ence to corporate citizenship (Kloppers 2012: 311–313; 358–360; For a discussion
of corporate citizenship as an approach to CSR, see Kloppers 2012: 170; Palazzo
and Scherer 2008: 25–49; 62–64; Garriga and Melé 2004: 57; Porter and Kramer
2006: 85.), the author is of the opinion that it is not necessary to make any explicit
reference to the subject. This opinion is based on the fact that a business that respects
and promotes human rights, that observes fair labour practices, that contributes to
socio-economic development initiatives or that complies with environmental and
health and safety regulations will be regarded as a being a good corporate citizen.
A good corporate citizen also acts against corruption and eliminates all forms of
bribery or extortion. (For references to anti-corruption see Kloppers 2012: 308–313;
378.) However, since the issue of corruption and bribery is extensively dealt with
in numerous pieces of legislation, it is recommended that a CSR Act should not be
burdened with sections addressing the issue.

6.2.11 Preferential Procurement and Enterprise
Development

Preferential procurement (see Kloppers 2012: 274–277, 2014: 58–79 for a discus-
sion of preferential procurement in the BEE context) and enterprise development (see
Kloppers 2012: 277–281, 2014: 58–79 for a discussion of enterprise development
in the BEE context.) are unique to the South African instruments and more specifi-
cally those included in the BEE framework. The aim of these two issues is firstly to
encourage businesses to make their procurement from designated suppliers (in the
context of BEE, the designated suppliers should be black-owned), and secondly, to
encourage social investment through enterprise development contributions. Enter-
prise development should focus on matters such as the provision of training or
mentoring to beneficiary entities, enabling the entities to increase their financial
or operational capacity.

In the context ofAgriBEE, “enterprise development” also refers to the provision of
support to black emerging farmers and land reform beneficiaries. Although preferen-
tial procurement and enterprise development are addressed in the BEE framework,
it is recommended that, given South Africa’s history and the persistent levels of



6 Legislating South African CSR Through Framework Legislation 111

inequality, these themes should also be included in the proposed CSR Act, thus reit-
erating the Government’s commitment to improving the socio-economic position of
historically disadvantaged South Africans.

Regardless of what is included in the AgriBEE framework, both of these issues
can be linked to land reform.With reference to preferential procurement, the Govern-
ment could, for example, indicate that in certain areas it would transact only with
those agricultural businesses that can confirm their contribution to assist land reform
beneficiaries.

6.2.12 Management System

The final theme addressed in the discussion of the instruments relates to the establish-
ment of a social management system to facilitate compliance with the prescriptions.
The fact that the only reference to the establishment of a social management system
is in the SA8000 standard (Social Accountability International 2008: 6–18; Klop-
pers 2012: 403) does not detract from the important role that such a system would
play in a CSR framework. Businesses should have an internal management system
through which they manage their CSR initiatives. In this regard it is recommended
that when a business reports on an annual basis on its CSR initiatives, it should also
report on the management system implemented in order to ensure compliance with
the proposed Act.

With the above commonalities and recommendations in mind, an act to serve as a
framework law for CSR is recommended. Framework legislation for the purposes of
this research shows similarities to framework legislation used in other jurisdictions
such as the USA. According to Garrett (2005) “framework laws establish internal
procedures and rules that shape legislative deliberation and voting with respect to a
specific subset of laws or decisions in the future. They are laws about lawmaking
in a particular arena”. However, in order to make proposals regarding the content of
such a framework Act, it is necessary to briefly explain the concept of framework
legislation by addressing its nature and scope as well as the advantages of making
use thereof.

6.3 Framework Legislation in General

A number of the socio-economic rights enshrined in the Bill of Rights (including
the right of access to land) in the South African constitution require the state to
take reasonable legislative and other measures to realise these rights. These rights
include the right of access to land (s 25(5)); access to housing (s 26(1)) and access to
water (s 27(1)(b)). Framework legislation is regarded as one of the possible guises
of legislative measures that could fulfil the state’s obligation with regards to the
obligation to take such measures (Terblanche 2012: 185; 188). Although delivered
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in another context, the use of framework legislation as part of a comprehensive
strategy has been endorsed by the Constitutional Court in the Grootboom case. In its
judgement the Court noted “[i]t may also require framework legislation at national
level” (at par 40), thus acknowledging the use of framework legislation within a
broader legislative context. In this regard, Tereblance (2012: 188) remarked that

raamwerk wetgewing as wetgewende maatreël ter verwesenliking van sosio-ekonomiese
regte is nie ‘n vreemde verskynsel in die Suid-Afrikaanse reg nie. [framework legislation as
a legislative measure in the realisation of socio-economic rights is not a strange phenomenon
in the South African law.] own translation

This remark is supportedbyvarious pieces of framework legislation aimedat realising
socio-economic rights, such as theNational Health Act,1 theNational Environmental
Management Act2 and the National Water Act.3

Framework legislation refers to

a legislative technique used to address cross-sectoral issues and facilitate a cohesive,
coordinated and holistic approach to them. (FAO 2009: 57)

In the context of CSR the need exists for social regulation that provides guidance to
businesses on how to approach CSR and structure their internal policies accordingly.
This need arises from the current institutional failure to comprehensively address
CSR. In order to draft a framework law for CSR, the Government needs to demon-
strate that it has the necessary political will to introduce measures that would in all
likelihood be met with fierce resistance from the private sector, and that it has the
managerial capacity and resources available to implement such legislation.

A concrete, effective and implementable CSR framework consisting of a frame-
work law supported by sound policy and strategy is required—a framework that
defines the scope of application of CSR and provides for implementation provisions
and sanctions for failure to comply.

6.3.1 The Nature and Scope of Framework Legislation

The primary aim of framework legislation is to “provide an overarching and coordi-
nated tool for implementing national strategies and policies” (Khoza 2004c: 672). As
an overarching implementation tool, framework legislation can be used to harmonise

161 of 2003. This Act provides the framework for a structured uniform health system within the
Republic based inter alia on the constitutional duty included in s 27(1)(a) of the Constitution.
2107 of 1998. This Act establishes a framework for integrating good environmental management
into all development activities and is regarded as a legislative measure taken in terms of s 24(b) of
the Constitution.
336 of 1998. This legislative measure was taken in accordance with the Constitutional duty in s
27(1)(b) of the Constitution.
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existing (and often disjointed) policies and strategies not regulated by law, as is the
case with the current national approach to CSR.

Khoza (2004c: 672) identifies the purpose of framework legislation as an attempt.

to get a systematically defined and complex process of implementation started. A framework
law consolidates an agreement over procedures for regulating this process.

According to Coomans and Yakpo (2004: 20) a framework law is meant to.

facilitate a more cohesive, co-ordinated and holistic approach to a specific issues. Such
legislation lays down the basic legal principles and competences without a detailed codi-
fication. Usually it includes a declaration of objectives and policies, the establishment of
relevant institutions and a definition of procedural principles. It may also lay down rules and
principles for responsibility and accountability of actors involved.

According to the Food and Agricultural Organisation of the United Nations (FAO),
framework legislation creates a broad outline for action without regulating the areas
it covers in detail. However, it does lay down general principles and obligations.

but leave[s] it to implementing legislation and other authorities to determine specific
measures to be taken to realize such obligations... . (FAO 2009: 57)

Framework legislation identifies and addresses the shortcomings (or lack of coher-
ence) in an existing framework and ultimately results in the development of a
policy supported by legislation. Khoza (2004c: 667) as well as Coomans and Yakpo
(2004: 23–24) note that before a framework law is drafted, the existing framework
(consisting of legislation, policies or strategies) should be evaluated in order to iden-
tify possible weaknesses in the existing framework and then to address the weak-
nesses through a framework law. It should further establish guiding principles for
future policy development. The absence of an established enabling framework for
CSR necessitates and justifies legislative intervention aimed at guiding CSR.

Unlike framework legislationwhich is aimed at giving content to a constitutionally
enshrined socio-economic right such as housing or food, aCSR framework lawwould
not provide for the core content of the right due to the fact that the proposed framework
law should not be regarded as a law creating specific rights.

6.3.2 The Advantages of Framework Legislation

Although the process of enacting framework legislation is more complicated and
time-consuming than, for example, regulating CSR through soft law measures
(including policies or strategies), once enacted, framework legislation as a mani-
festation of hard law presents numerous advantages (Khoza 2004b: 4, c: 676–677).
A CSR framework Act would serve as confirmation of the Government’s commit-
ment to embedCSRwithin the national legislative framework and its identification as
a priority area. Khoza noted that the adoption of a framework law could be regarded
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as a “firm political and legislative statement” regarding its commitment to the issue
at hand (Khoza 2004b: 4, c: 676–677). And it has the further advantage of spelling
out the obligations of the private sector with reference to CSR.

Connected to the identification of obligations, a frameworkActwouldmake provi-
sion for legal sanctions in the event of violations of the act. The threat of sanction
would compel the private sector to engage in CSR activities which would gradually
lead to a greater commitment to CSR initiatives. A further advantage of a framework
Act is that it would assign the responsibility for ensuring that the act is enforced to a
designated state department or independent body. By assigning the “CSR portfolio”
to a designated department or body, compliance with the stipulations of the act would
be monitored with greater ease. According to Khoza (2004b: 3–5), the allocation of
specific responsibilities to a designated department or body would ensure that the
department or body accepted responsibility for ensuring compliance with the act and
would be held accountable for a failure to do so. This would give rise to enhanced
accountability.

Since framework legislation is in fact legislation, the normal legislative process
would have to be followed in order to approve it. One of the advantages of addressing
an issue through framework legislation as opposed to voluntary, self-regulatory
measures is the participation of non-governmental organisations and other private
sector actors in the process leading up to the final acceptance and enactment of the
legislation. This inclusive approach provides greater legitimacy to the content and
process. This position is in contrast, for example, to the process in which the Govern-
ment formulates a national strategy or inwhich individual private sector actors decide
to introduce voluntary self-regulatory measures.

Despite its advantages, Coomans and Yakpo (2004: 21) caution against the adop-
tion of framework law on the grounds that it may be an exercise in window-dressing.
The authors note that framework law should not be used as an excuse for the lack of
more direct measures.

6.4 The Draft Corporate Social Responsibility Act

Businesses are obliged to consider the interests of society by accepting responsibility
for the effect that their business activities have on an array of stakeholders, including
customers, employees, shareholders and communities.4 However, the notion of CSR
is not yet firmly embedded in corporate South Africa and as a result it is necessary
to consider the provision of legislative guidance (through social regulation) in order
to get corporate South Africa involved in CSR and CSR initiatives. An attempt to
legislate CSR through the promulgation of a CSR Act would be unique and a clear
indication to the rest of the world that the South African Government appreciates
the benefits of CSR as an instrument to bring about change in the lives of millions
of struggling South Africans. It ought to be reiterated that the proposed CSR Act

4Similar to Bill 1239 introduced in the Philippines aimed at institutionalising CSR.
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should not be regarded as an attempt to comprehensively legislate every aspect of
CSR. The proposed Act should be regarded as an instrument that could guide the
Government if and when it decides to formulate a formal position on CSR.

It should be noted that to date no comprehensive act addressing CSR exists
anywhere in the world. Nigeria and the Philippines have made attempts to draft
CSR legislation but neither of these countries has moved beyond the drafting stage.
India has included some CSR reporting requirements in their 2011 Companies Bill,
while in Denmark companies are required to report on their CSR policies and the
extent to which CSR was considered in its investment decisions. The issue of CSR is
indirectly addressed in some legislation. This situation necessitates legislative inter-
vention in order to compel businesses to act in a socially responsible manner and to
contribute to projects that are regarded as amanifestation of their social responsibility.
An attempt to legislate CSR would enhance the manner in which businesses respond
to the needs of stakeholders and ensure that businesses contribute to socio-economic
development with a view to achieving sustainable development. The following para-
graphs will briefly discuss the content of a proposed CSR framework Act aimed at
addressing businesses’ contributions to socio-economic development.

Finally, by legislating CSR, the Government would not only be creating an
enabling CSR environment, but it would also fulfil a number of the roles of govern-
ments in strengthening and creating an enabling environment for CSR (Klop-
pers 2013a: 123–130). These roles include the mandating, facilitating, endorsing,
enforcing and legitimising roles (Kloppers 2012: 204–207; 209–210, 2013a: 121–
146).

6.4.1 Content of the Draft Act

The paragraphs to follow will refer to the most prominent issues that, in the opinion
of the author, should be included in any attempt to formulate an Act regulating CSR.

6.4.1.1 Preamble/Explanatory Note

The CSR Act should be introduced through an explanatory note (this could also be
the preamble) providing an account of why it is necessary to intervene in an area
which has largely been left unregulated or regulated through soft law and instruments
based on voluntary self-regulation. Legislative intervention is necessitated by the fact
that the majority of South Africa’s business enterprises are focussed on maximising
profits while failing to properly address pressing social issues (such as the crisis with
land reform).

The explanatory note should further confirm the Government’s commitment to
creating an environment which is conducive to CSR. A statement should be included
in which the Government recognises the vital role of the private sector in creating a
society based on social justice and fundamental human rights. The statement should
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further acknowledge the sector’s role in improving the quality of life and freeing the
potential of each person. As such, the Government encourages the sector’s active
participation in fostering sustainable development and strengthening CSR.

The explanatory note should not only recognise the role of the private sector but
should also acknowledge the fact that the Act stems from the Government’s inability
to effectively provide for the full realisation of all individual rights, especially socio-
economic rights such as access to land, access to housing and access to education.
However, despite the Government’s inability to deliver, the Government remains
committed to the realisation of these rights and it consequently regards the CSR
Act as a manifestation of the required legislative measures and other measures as
envisaged in several of the sections in the Constitution addressing socio-economic
rights (such as the right of access to land enshrined in section 25(5)).

Finally, the explanatory note should provide an indication of what the aim of the
Act is, as well as give an outline of its purpose. The purpose of the proposed Act is
institutionalising the social responsibility of private sector actors through inter alia
the establishment of a Commission of CSR and the creation of legal obligations on
the private sector with regards to CSR.

6.4.1.2 Definitions

The discussion of more than 25 national and international definitions of CSR in
Kloppers (2012: 106–138), Kloppers and Kloppers (2018: 229–253) made it clear
that a generally accepted definition does not exist. Any attempt to define CSR should
recognise that the definition attached to CSR differs from society to society and can
be influenced by factors such as culture and belief. As a result, a definition of CSR
in a developing country such as South Africa will differ from an American defini-
tion. In this regard, CSR should rather be used as an umbrella term to indicate that
businesses have a responsibility towards the societies within which they operate and
that this responsibility needs to be managed and integrated throughout all levels of
business and practised in all of its relationships with its stakeholders. An acceptable
definition of CSR should reflect the fact that CSR goes beyond philanthropic contri-
butions to communities and that CSR activities should, where possible, be linked to a
business’ core business and ultimately deliver sustainable value to society (Kloppers
2012: 138–141). Given South Africa’s unique history the majority of CSR initia-
tives will identify historically disadvantaged South Africans as the beneficiaries of
these initiatives. However, for the purposes of the CSR Act it is proposed that no
distinction be drawn on the grounds of race and that the choice of beneficiaries of
CSR initiatives be left up to the businesses themselves. This step recognises that the
social problems which could be addressed through CSR initiatives are not limited to
a specific race group. This is in contrast, for example, to the approach followed in
the BEE framework, which is exclusively focussed on black South Africans.

Given that South Africa has transformed the ISOs Guidance on social responsi-
bility into a national standard (SABS 2010) it is recommended that for the purposes
of the CSR Act, CSR be defined as: The responsibility of a business for the impacts
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of its decisions and activities on society and the environment, through transparent
and ethical behaviour that delivers sustainable value to society and manifests itself
in initiatives that are aimed at social upliftment, that are strategic in nature, and that
go beyond purely philanthropic contributions; that take into account the expecta-
tions of stakeholders; that are in compliance with applicable law and consistent with
international norms of behaviour; and that are integrated throughout the business and
practised in its relationships.

The proposed Act could also include a number of definitions provided in the ISO
Guidance such as “stakeholder” and “stakeholder engagement”, “CSR initiative” and
“impact of a business”, thus ensuring that definitions related to CSR receive legal
recognition and become part of the legal vocabulary.

6.4.1.3 Application of the Act

One of the most important sections of the proposed Act would be a section dedicated
to the scope of application of the Act. This section should identify which businesses
are targeted by the legislation. In the first instance it is recommended that the Act be
applicable to all businesses operating in South Africa—whether domestic or foreign.
Foreign businesses operating nationally are specifically included since these busi-
nesses also impact on the local society and communities. It is further proposed that an
approach similar to the one followed by the BEE Act is followed where a distinction
is made between businesses based on size. The determination of size could either be
based on annual turnover or the number of employees, or a combination. A further
although more extreme classification could be made based on the sector in which
a business operates. The reasoning behind such a move is that certain sectors such
as the mining sector probably cause more damage to the environment and result in
more health and safety issues than, for example, the financial services sector.

6.4.1.4 Commission on Corporate Social Responsibility

One of themost important developments which would be introduced by the proposed
CSR Act would be the establishment of a Commission on Corporate Social Respon-
sibility (or CSR Commission in short). The establishment of this Commission would
be in response to the requirement that CSR should have an “address” in the Govern-
ment. An internal government structurewould have to be established (Kloppers 2012:
214–215). This step would also be in line with the enforcing role of the Government
in strengthening and creating an enabling environment for CSR (Kloppers 2012:
209–210). The proposed Act would seek to establish the Commission on Corpo-
rate Social Responsibility that would be responsible for regulating and overseeing
the CSR activities of the business sector. The Commission would be the institution
responsible for the implementation of the Act.
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In the first instance, this section of the Act should address administrative issues
such as the composition of the Governing Board of the Commission. It is recom-
mended that the Board consists of: a National Director (chairperson)—this person
should be appointed by the President in order to provide legitimacy to the posi-
tion; a human rights lawyer; representatives from environmental agencies; organised
labour; and the private sector. It is further recommended that the Board should also
include a community development expert on CSR in order to provide advice on
developmental issues and at least two representatives from either non-governmental
organisations or community-based organisations. Although the Commission will be
independent it is recommended that the Commission should fall under the auspices
of a specific national ministry. It is recommended that, given CSR’s proximity to
trade and industry, the Commission should resort under the Department of Trade and
Industry.

The section should also identify the functions and powers of the Commission.
The functions of the Commission could be the creation of a CSR label based on a
standard developed by the Commission or the development of strategies to promote
CSR together with guidelines addressing the implementation of CSR practices. The
Commission would further be responsible for integrating CSR into national trade
policies and for the implementation of specific CSR regulations.

6.4.1.5 CSR Themes

The discussions above identified a number of trends in some national and interna-
tional instruments. Based on these trends it is possible to identify priority areas where
the private sector is well suited to provide assistance or relief. Once these priority
areas have been identified it is crucial that businesses are encouraged to tailor their
CSR initiatives to these themes. Given South Africa’s history, a number of these
areas will have a distinctly South African nuance, with the focus on improving the
lives of historically disadvantaged citizens.

The theme with the first priority relates to human rights. Although human rights
are constitutionally protected it is important that the CSR Act reiterates the fact
that businesses should not be complicit in human rights abuses and that these rights
should be promoted and protected by the private sector.

The themewith the second priority relates to skills development. Given the impor-
tance of skills development and the fact that the Government cannot alone be held
responsible for providing education and skills development it would be prudent
to include a section that reaffirms the importance of human capital development.
Skills development in this context is not limited to the development of the skills of
employees, but also includes improving the overall skills levels of persons living in
local communities which are linked to the business. This section must identify skills
development programmes as an example of CSR programmes to which a business
can contribute in order to fulfil the obligations set in terms of this Act.

Given the importance of land reform in the national context and the immense
pressure that the Government finds itself under to achieve the reform, it is logical that
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support for initiatives related to the land reform programme be identified as possible
CSR programmes. The agricultural sector is strategically situated to contribute to
land reform. It is proposed, for example, that programmes which relate to providing
support to emerging farmers be recognised as qualifying CSR programmes. Support
should be understood in a broad sense to include financial support (such as access
to credit) and support related to the provision of extension services, or the provision
of guidance through mentorship programmes. Through the provision of this type of
support it might be possible to turn the vast number of unproductive agricultural land
reform projects into projects that in the first instance contribute to an improvement
of the quality of life of the beneficiaries and secondly contribute to the national
economy.

An issue that is closely related to both skills development and land reform is
that of enterprise development. By providing support to emerging entrepreneurs
(including emerging farmers) businesses have the ability to contribute to the estab-
lishment and development of new businesses. Businesses should be encouraged to
make social investments in developing businesses. In the context of land reform,
enterprise development will include the provision of support (financial and other) to
emerging farmers and land reform beneficiaries.

Community involvement could be explicitly identified as a priority theme,
although the majority of the priority areas already referred to can be related to
some form of community involvement. The ultimate aim of community involve-
ment programmes should be to contribute to the transformation of communities in
which businesses operate. Programmes by agricultural sector companies to provide
support to emerging farmers will be regarded as activities that would contribute to the
economic transformation of the local communities (of which the emerging farmers
would be members).

The final priority issue that has to be specifically identified in the Act is the issue
of HIV/Aids and other diseases which negatively impact on business and society. It is
proposed that the Act identifies programmes that are specifically aimed at addressing
these health issues as another manifestation of CSR initiatives. Given the devastating
effect of HIV/Aids and tuberculosis on society in general and the workforce specif-
ically, it is recommended that programmes aimed at preventing the spread of these
diseases or programmes that provide support to those who are suffering as a result
of the diseases be recognised as CSR initiatives. The Government will not be able to
fight the spread of HIV/Aids on its own, and is in dire need of assistance from the
private sector.

Finally, it is recommended that the relevant Minister be given the authority, as
time progresses, to identify other priority issues that are related to CSR and which
could be addressed by the private sector through its CSR activities.

6.4.1.6 Statutory Requirements

The purpose of the Act is to foster conditions that provide an enabling environment
for CSR and that give rise to sustainable businesses that contribute to society. In
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order to achieve this, it is necessary to identify those who are charged with ensuring
compliance and to assign and define responsibilities. From a CSR perspective this
section would be the most significant, since it requires actual measures to be taken
by businesses with regards to CSR.

The Government is faced with two distinct options when it comes to regulating
CSR on a fiscal level, with both options related to taxes (Kloppers 2012: 218–222).
The first option is to incentivise CSR through the use of tax incentives. The second
option is to set a mandatory contributory target. In the first instance, the Government
will incentivise CSR contributions through the use of tax rebates or the recognition
of CSR expenditure as tax deductible. Although section 11(a) of the Income Tax Act
58 of 1962 makes provision for the deduction of expenditure in the production of
income, it is unlikely that all CSR-related expenditure would be tax deductible, given
the current tax position. The effect of deducting CSR expenditure would be that a
business’ taxable income would decline. The lower the business’ taxable income is,
the lower the amount of tax that has to be paid. Any attempt to recognise expenditure
which is not addressed in section 11 of the Income Tax Act must be supported
through an amendment of the Income Tax Act. This is mainly due to the fact that
not all CSR-related expenditure is incurred in the production of income. However,
if CSR expenditure is truly strategic and thus related to a business’ activities with
an expected return, such expenditure would in any evident be deductible in terms of
section 11(a) of the Income Tax Act. In this regard the Government has an option to
encourageCSR contributions through the recognition of CSR expenditure as fully tax
deductible—if of course the expenditure is on recognised CSR initiatives (which the
Act would stipulate). The Government could even provide advanced recognition for
CSR expenditure. As an example, businesses could receive a tax deduction of R1.50
for every R1 of expenditure. It is recommended that the Act encourage businesses to
contribute to initiatives in fields in which they have a direct interest. A company in
the agricultural sector would in all likelihood not have a direct interest in research
related to Alzheimer’s disease. It will, however, have an interest in supporting land
reform or emerging farmers. One of the obvious issues with providing this type of
tax relief is that since businesses’ taxable incomes will decrease the amount of tax
collected will also decrease. This in turn will negatively impact on the total revenue
collected through taxes, which would mean that fewer resources would be available
to provide services.

In order to direct private sector expenditure into a specific area, the Government
could identify priority areas which the Government would like the private sector to
address, and thus determine the extent to which the Act is applicable to a specific
sector. If, for example, land reform is identified as a priority area, the Government
could provide advanced recognition to contributions by businesses in the agricultural
sector in order to encourage further contributions in this area. The effect of these
measures would be that funds are directed to a specific issue in a more expedient
manner, thus providing quicker results.

The second option available to the Government is to require businesses in law
to contribute a percentage of their annual taxable income to CSR initiatives without



6 Legislating South African CSR Through Framework Legislation 121

receiving any tax credits.5 It is recommended that an approach similar to the BEE
Act be followed in terms of which businesses are classified according to their size in
order to determine the extent of their contributions. For example, businesses which
are described as micro businesses will be required to contribute 1% of their annual
taxable income to qualifying CSR initiatives, while small and medium businesses
will be required to contribute 2%. The remaining businesses will be required to
contribute 3% of their annual taxable income to CSR programmes. The fact that
these contributions will not be deductible implies that Government’s income will
not decline. The income available to the Government to fund its projects will remain
unaffected. The imposition of a mandatory CSR contribution could be regarded
as a Government tax simply in another guise. Although this might be true it is
argued that direct contributions to CSR initiatives which support land reform, for
example, would be more successful than attempts by the Government to provide the
same support. Businesses are strategically well-positioned to get directly involved
in issues which affect them and their stakeholders. An initiative by one of the major
agricultural companies in terms of which it supports beneficiaries of the land reform
programme (such as emerging farmers) would provide more immediate benefits to
these beneficiaries than any attempt by the Government to do the same as there is
less bureaucracy to contend within the private sector and the private sector is more
proximate to the areas in need of attention. The private sector also has the ability to
respond quicker to social issues as they arise.

Ahybrid of the twooptions is also possible. In terms of this third option, businesses
are still required to contribute a percentage of their taxable income, but amounts
exceeding the prescribed minimumwill become allowable deductions This approach
might encourage businesses to go beyond what is legally required.

In the author’s opinion the second approach is preferable to the first. More funds
would be available to address social issues and businesses would realise that they
need tomake strategic contributions in order to receive the benefits of CSR (Kloppers
2012: 177–181). If an agricultural company supports emerging farmers it would not
only be empowering those farmers but would also be assisting future suppliers to the
company.

5S 5(o) of the Nigerian Bill for an act to provide for the establishment of the Corporate Social
Responsibility Commission (available at https://senatorchukwumerije.net/id64.html) provides that
Nigerian companies should annually contribute at least 3.5% of their gross annual profit to CSR
initiatives (which could include educational, cultural, environmental or economic programmes).
Failure to make these contributions would result in financial penalties of at least 3.5% of gross
annual profit for repeated violations (s 7(3) of the Bill). Another and potentially more severe penalty
is envisaged by s 7(2) of the Bill, which empowers the Commission to “temporarily shut down and
suspend operations of an organization, corporation or company for a minimum of 30 working days
as a penalty for non-compliance with statutory requirement of the corporate social responsibility as
stipulated in this Act”.

https://senatorchukwumerije.net/id64.html
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6.4.1.7 Monitoring Mechanisms

Taking note of the concern of Coomans and Yakpo (2004: 21) referred to earlier, the
proposed CSR Act must include enforcement measures in order to ensure compli-
ance which would support the Government’s commitment to the issue and prevent
window-dressing.

In terms of this section, businesses are required to annually submit a report to the
CSR Commission detailing the businesses’ CSR policies.6 It is recommended that
the content of the reports be determined by the size of the business in line with the
classification used to determine the scope of the compulsory CSR contribution. Large
businesses will, for example, be required to report on the content of their CSR policy
and how the policy is implemented and managed throughout the business. These
businesses will also be required to indicate if and to what extent social responsibility
has been considered in their investment decisions. All businesses will be required
to provide details of the CSR programmes to which they have contributed as well
as what the relation between the programmes and the businesses are. In order to
facilitate the process, the Commission should introduce an electronic filing system
in terms of which businesses can submit their annual reports electronically. This
would also be a more environmentally friendly approach, since less paper would be
used in the drafting of the reports.

Failure to submit a report as required must result in criminal liability and
depending on the size of the business could also include personal criminal liability
for board members. By criminalising a failure to report, the Government would reit-
erate its commitment to CSR and give a clear indication that in this context it is
approaching CSR in a “comply, or else” manner.

6.4.1.8 Offences

Acrucial element of the CSRAct is the section addressing the creation of offences for
instances of non-compliance with the Act. Without the creation of offences the Act
will remain toothless and will have a limited impact. If no offences exist, businesses
will not be deterred from non-compliance and the Act would be no more than a mere
guideline. If businesses are required to contribute a percentage of their annual income
to CSR initiatives, it is recommended that the penalty for non-compliance should
be linked to the contribution required. If a large business is required to contribute
3% of its annual taxable income to CSR programmes and it contributes less than
the prescribed percentage, the difference between the actual contribution and the
required contribution should be levied as a penalty. It is further recommended that

6This resembles the provision in s 134(3)(o) of the Indian Companies Bill, 2011 that requires the
board of directors of Indian companies to report on the details of the company’s CSR policy along
with their annual financial statements, and to say how the policy has been implemented during
the year. In terms of s 134(3)(o) of the Bill, companies should also report on their CSR initiatives
undertaken during the year. Failure to report is a contravention of the section and punishable. Both
the company and the officer who is in default will be held liable (see s 134(8)).
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habitual non-compliers be “named and shamed”. The details of persistent defaulters
should be placed on a list of CSR offenders and should, for example, be considered
by the Government when awarding contracts.

6.4.1.9 Separation Clause

Finally the Act should include a separability section. In terms of this section if any
section of the Act is held to be unconstitutional or invalid, the other sections will not
be affected and will remain in force.

6.5 Conclusion

Frederick (1987: 144–145) has identified six fundamental principles of CSR. Two of
these principles are related to this contribution. Frederick (1987: 144–145) noted that
a voluntary assumption of responsibility is preferable to government intervention
and regulation; and greater economic, social and political stability will result if
every business adopts a socially responsible posture. Although it might be true that
a voluntary assumption of responsibility is preferable to government intervention,
this contribution noted that a voluntary assumption of responsibilities is lacking and
that government intervention is indeed necessary to embed social responsibility in
the corporate conscience. The second contention, that greater economic, social and
political stability will result if all businesses adopt a socially responsible posture,
holds true for this chapter and is central to the argument that the Government should
draft a framework Act for CSR. If all businesses contribute to CSR programmes
greater economic, social and political stability will follow (Kloppers 2012: 177–
181). In line with this argument, if an agricultural company provides assistance
(through their CSR programmes) to emerging farmers who have received land in
terms of the land reform programme, such assistance would undeniably contribute
to economic stability, since both the farmers as well as the company would benefit
financially. Given the fact that land reform is an emotional issue, measures taken
to improve the success of the programme would also give rise to greater social and
political stability with fewer inciting calls to occupy land illegally.

The aim of this contribution was to combine relevant national legislation and
national and international guidelines into proposed framework legislation that would
institutionalise CSR in the South African context. In order to address this research
objective, this contribution proposed a Corporate Social Responsibility Act which
is aimed at facilitating a cohesive approach to CSR. It extrapolated commonalities
from the national legislation and national and international guidelines in order to
identify recurring themes which should be included in a CSR Act. From the discus-
sions of the commonalities a number of issues were identified which should be
included in the Act. These commonalities included issues related to human rights,
labour and employment; skills development, enterprise development, community
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involvement and a stakeholder management system. Following the discussion of
the commonalities, the concept of framework legislation was introduced. It became
evident that framework legislation is not a new concept in South Africa, that the
concept in general has been referred to by the Constitutional Court, and that it has
been used by the legislature to address environmental management, health and water
issues. The advantages of making use of framework legislation include the fact that a
CSR Act would serve as a confirmation of the Government’s commitment to embed
CSR within the national legislative framework and establish CSR as a priority issue.
Finally, the contribution introduced the draft CSR Act and identified sections which
are pertinent to the establishment of an enablingCSRenvironment.During the discus-
sions of the content of the proposed Act it became evident that the Act should at a
minimum identify which businesses were to be targeted by the legislation. It was
recommended that an approach similar to the one followed in the BEE framework be
followed, where obligations are assigned according to the size of the business. It was
further recommended that the Act make provision for the establishment of a CSR
Commission responsible for the regulation and oversight of CSR activities. Recom-
mendations regarding the Commission’s composition and functions were also made.
The discussion also identified a number of important themes to be referred to in
the Act. These themes would include skills development, land reform and enterprise
development. The proposed Act would contain a section which required a mandatory
contribution by businesses to CSR programmes within the model of the proposed
themes. The scope of the contribution would be based on the size of the business
with micro businesses required to contribute less than large businesses. In order to
ensure compliance, the Act would introduce penalties for non-compliance and also
create mandatory reporting requirements in order to improve accountability.

Such a CSR Act would provide further legal impetus to the democratic trans-
formation of the South African economy and highlight the undeniably important
role that the private sector has to play in addressing contemporary social issues.
The Act would serve as an affirmation of the South African Government’s commit-
ment to its constitutional duty to take legislative and other measures to realise the
socio-economic rights (including the right to access to land) included in the Bill of
Rights.
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Chapter 7
Financial Integration: The Tunisian
Context

Hela Ghabara and Nadia Abaoub Ouertani

Abstract The systemic nature of financial shocks has prompted much theoretical
work on the channels of transmission of shocks between capital markets and other
macroeconomic elements, and the transmission of volatilities within the capital
market itself. It is within this framework of analysis that our research is written.
We try to study the transmission of volatility shocks between stock markets and the
interactions between these markets. In this framework of analysis, it is particularly
necessary to study to what extent financial globalization and financial integration
have led to a stronger correlation of global financial markets and more particularly
between those of advanced and emerging countries? We focus here on the issue of
the financial integration of emerging countries by proposing complementary econo-
metric approaches. For this, we establish OLS regressions in slippery windows—
whichmake it possible to evaluate the extent to which shocks in regional or advanced
markets are transmitted to emerging countries, and the CCC-GARCH model esti-
mating the dynamics of the integration of these markets emerging. For the period
between 2008 and 2018, refer to empirical data from the Tunisian stock market.

Keywords Transmission of volatility · Tunisian stock markets · Financial
integration · GARCH

7.1 Introduction

Capital inflows in the form of foreign direct investment (FDI) and portfolio flows
resulting from financial integration may imply greater access to financing for local
firms and households. Financial integration is also known to accelerate the depth of
domestic financial markets, so it is reasonable to assume that financial integration
improves access to finance.
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Although the vast literature shows that well-developed financial markets in indus-
trialized economies facilitate access to finance, a survey on the impacts of finan-
cial integration on the European market shows that even if financial developments
do not necessarily improve the financing conditions of the local private sector. A
well-financed private sector boosts growth through technological innovations, invest-
ments in high-performance projects, and professional creativity, among other bene-
fits. Some researchers argue that lack of access to financing for households and
emerging market companies has a negative impact on economic growth and poverty
reduction.

The empirical work on capital market interactions is much richer in explaining
their co-movement and information transmission than in transmitting their volatility,
and the correlation, dependence, and interdependencebetween the volatility of capital
markets. By revisiting the debate on the benefits of financial integration in a country,
Coeurdacier et al. (2019) show that integration gains fromamore efficient distribution
of capital and profits risk sharing. The gains are quantitatively minimal, as these
countries import capital for efficiency reasons before exporting it for self-insurance
purposes.

Inekwe and Valenzuela (2018) measure financial links between emerging markets
and their financial relationships by an index of integration. The results reveal that
financial integration is beneficial for reducing market income inequality.

Zhang and Matthews (2018) assess the degree of financial integration of the
ASEAN economies by examining the developments and convergence properties of
the banking market’s competitiveness over the period 1994–2016. The competitive-
ness of the banking market is measured by the estimated competitiveness model (H
statistics) and is then used to test the convergence β and σ. Greater financial inte-
gration does not improve competition but provide evidence of convergence toward
a monopolistic and competitive market structure between countries.

Zhang and Matthews (2018) find that competitiveness has weakened, and the
speed of convergence slowed as a result of the Asian financial crisis and global
financial crisis, but in general, the financial integration policy has been moderately
successful.

Nevertheless, Bekaert et al. (2005) conclude that financial integration creates
shared risks between markets, resulting in lower capital costs and increased
investment, which implies better access to finance.

The latest financial crisis marks an important step in the evolution of the financial
markets. This is a time when it was possible to observe a booming stock market.
This financial crisis, which began in 2007 in the real estate loans sector, has had
repercussions on the financial system, causing a systemic crisis and the financial
difficulties of the stock market sector. Faced with such a phenomenon, theorists have
agreed on the need to resume the debate on the transmission of shocks from the
volatility of a financial sector to another sector.
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According to Coudert et al. (2011), there is a positive relationship between the
financial crisis and volatility. Thus, it is normal to question the causes and conse-
quences of financial crises and to ask in what context the processes of financial liber-
alization and financial integration contributed to this phenomenon by transmitting
volatilities between the stock markets.

By studying the phenomenon of transmission of volatility, Souček and Todorova
(2013) show that the integration of financial markets resulting from the free move-
ment of capital has promoted the transmission of shocks and that this transmission
characterizes the financial markets very volatile

As a result, some authors such as Jeon et al. (2013) present the contribution
of multinational banks in domestic capital markets to the transmission of financial
shocks from parent banks to foreign affiliates. It is in this framework of analysis that
our research work is written, we try to study the transmission of volatility shocks
between the stock markets and the oil market, and the interaction between these
markets.

Bensafta and Semedo (2013) show that the co-evolution of financial market
volatilities is influenced by transmitted shocks, and that the interdependence of
financial market volatilities leads to the transmission of shocks between these
markets.

In this frameworkof analysis, it is in particular to study inwhichmeasuresfinancial
globalization and financial integration have led to a stronger correlation of global
financial markets and more particularly between those of advanced and emerging
countries?

We focus here on the issue of the financial integration of emerging countries
by proposing complementary econometric approaches. For this, we establish OLS
regressions in slidingwindows,whichmake it possible to evaluate the extent towhich
shocks in regional or advancedmarkets are transmitted to emerging countries and the
CCC-GARCH model estimating the dynamics of the integration of these emerging
markets. For the period between 2008 and 2018, it relates to empirical data from the
Tunisian stock market. Regional integration is emerging as a central feature of most
emerging countries, although the transmission of shocks varies substantially from
country to country as well as over time.

The article is structured as follows: In the first section,wewill discuss the variables
used in the data source and the statistical properties of these time series. Then, in the
second section, we discuss the methodology adopted. Finally, in the third section,
we examine the impact of financial integration on emerging equity markets and the
economic and financial interpretations of the results.

7.2 Theoretical Framework

On the basis of the CAPM model, Coudert et al. (2013) present yields in constant
decline.
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Obviously, the CAPMmodel cannot work with a single asset as in the old simpli-
fication framework, because it links the return of a specific asset to that of the wealth
portfolio. The CAPM model applies directly to an international framework in the
two polar cases of fully integrated or fully segmented markets.

First, if the financial markets were fully integrated, the market portfolio would be
a global market portfolio made up of all the assets in the world. The expected return
on an asset in country i therefore depends on its covariance with that of the global
portfolio.

Now we can express the performance of the stock market index of country i as a
function of that of the world portfolio:
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[
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where r it represents the return on the domestic market portfolio of country i, rw
t is the

return on the world market portfolio, and λw
t is the global price of risk as a function

of the variance of the world return on the market portfolio.
Second, if the financial markets were completely segmented from one country to

another, the same model would apply directly by restricting the market portfolio to
all the assets available in the country.

In this case, the wealth portfolio would depend solely on the performance of the
stock market index of country i and this stock market index would be determined as
follows:

Et
[
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] = r f + λi
t (2)

where λi
t represents the price of risk in country i.

None of these polar approaches—fully integrated or completely segmented—
applies to emerging economies. In this case, the appropriate assumption to make is
that their level of financial integration is partial and variable over time.

Therefore, the appropriate model is a weighted average of the two cases repre-
sented in Eqs. (1) and (2)—fully integrated and fully segmented—with time-varying
weights
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where the weighting Φ it represents the degree of financial integration of country
i. Determine whether a country’s stock index reacts differently to shocks to stock
returns from its own region or from the rest of the world.

We assume that the regional component varies from country to country because
it only affects the neighboring area of the given emerging country, while the interna-
tional component consists of the stock index of developed countries for all countries.
Theweight devoted to regional or developed countries should reflect the capital value
of these assets, divided by the total capital value of the entire market.
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rw
i t = wRI

t rRIt + (
1− wRI
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)
r Dt (4)

where rRIt , (wRI
t ) is the return (weight) of the market portfolio, including all the assets

of region RI, RI being the region to which the country belongs and r Dt , the return
(weight) of the market portfolio, including all developed countries.

The estimate aims tomeasure howa shockon regional or developed equitymarkets
will be passed on to emerging countries. Thus, beforehand, all yields are regressed
on a constant in order to be degraded.

Rk
t = ak + ξ k

t (5)

with risk premium
k = {TUN, MENA, DEV}

• ak a constant• εkt are the residuals of the regression and are defined as the shocks on the market
k

In addition, regional returns r Rt are regressed on returns from developed countries
in addition to the constant, in order to capture their specific component. The explana-
tory variables can be taken at t or at t − 1, to take into account the time difference
between the countries in the sample (in particular, between Asia and the Western
countries).

r Rt = μR + ζ0r
D
t + ζ1r

D
t−1 + εR

t (6)

7.3 Empirical Approach

7.3.1 Data

The purpose of this article is to examine the evolution of the integration of the
Tunisian market with developed and regional financial markets.

It is a question of measuring the impact of the indexes of the advanced countries
as well as that of the regional indices on the Tunisianmarket. To answer this problem,
we refer to the recent works of Coeurdacier et al. (2019). We applied:

AnOLS econometric technique to estimate how a shock on the stockmarket index
of the advanced countries has repercussions on the Tunisian stock market index.

As this impact varies continuously over time, we make estimates for the OLS
regressions, which assess the extent to which shocks to regional or advanced markets
are transmitted to Tunisia, on a daily basis over two slippery periods between 2008
and 2018.
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In the same regression, we also estimate the impact of the MENA stock market
index on the Tunisian stock market index. To do this, we applied the CCC-GARCH
model that provides a measure of financial integration by estimating conditional
correlations.

7.3.2 Description of the Sample

The selected sample is made up of 32 countries belonging to different financial
regions.

Tunisia, Egypt, Qatar, Morocco, Jordon, Saudi Arabia, Lebanon, Oman, and
United Arab Emirates belong to emerging countries, which are main MENA coun-
tries whose GDP per capita is lower than that of developed countries, but which are
experiencing rapid economic growth, and whose standard of living and economic
structures converge with those of developed countries.

We also speak of “emerging economies”: The emerging countries as a whole
are experiencing an increase in their per capita income and therefore an increase in
their share in world income. They are characterized by their rapid integration into
the world economy from a commercial (significant exports) and financial (opening
of financial markets to external capital) points of view. Thus, these countries are
investing more and more abroad: $117 billion in 2005, or 17% of the world total
compared to 10% in 1982.

Germany, Australia, Austria, Belgium, Canada, Denmark, Spain, United States,
Finland, France, Hong Kong, Ireland, Italy, Japan, New Zealand, Norway, Nether-
lands, Portugal, Singapore, Sweden, Switzerland, and Kingdom United belong the
developed countries, which are the countries where themajority of the population has
access to all their basic needs as well as a certain comfort and education. Developed
countries being those with a strong gross domestic product. We are now thinking
in terms of human development. These are countries which, during the industrial
revolutions, benefited from an extremely cheap labor force and raw materials which
made it possible to develop the industrial tool, knowledge, and economy.

This empirical study covers the period from 2008 to 2018; this period covers the
third oil shock, the financial crisis, and the Tunisian revolution.

The choice of such a sample is explained by the continuity and availability of data
over this period.

7.3.3 Origin and Frequency of Data

The empirical study conducted in this chapter focuses on only one variable: stock
market indices.

We work with daily data. Our data is collected from different sources. The stock
market indices were taken from the official website of the World Bank and BVMT.
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During this empirical investigation, we tried to study the behavior of only one
variable: the stock market index; four indices belonging to different financial regions
will be noted, respectively, by

• IDEV the average of 22main stockmarket indices of economically developed coun-
tries: Germany, Australia, Austria, Belgium, Canada, Denmark, Spain, United
States, Finland, France, Hong Kong, Ireland, Italy, Japan, New Zealand, Norway,
Netherlands, Portugal, Singapore, Sweden, Switzerland, and United Kingdom;

• IMENA the average of nine stock market indices from countries belonging to the
MENA region “Middle East and North Africa”: Egypt, Qatar, Morocco, Jordon,
Saudi Arabia, Lebanon, Oman, and United Arab Emirates;

• ITUN, the stock market index of Tunisia.

7.3.4 Econometric Software and Techniques Used

Statistics and results are obtained using EViews software: version 4.0, 6.0.
This software provides us with detailed results and specifies as well as graphical

representations.

7.3.5 Stationarity Tests: The ADF Test

To test the stationarity of the series of stock market returns studied, we use the ADF
test. The ADF test application requires, beforehand, the choice of the number of
delays p to be introduced so as to whiten the residues (Table 7.1).

To identify the order p, we use the correlogram of the partial autocorrelation
function, series of stock returns. This test consists of several steps that must be
performed in order.

Webegin by estimating the generalmodel,model 1with constant anddeterministic
trends.

By testing the significance of the trend and the constant, we note that the trend for
stock market returns ITUN, and IMENA is significant, with the t-statistic higher than
the critical value at the threshold of 5%.

Then we test the null hypothesis H0, the ITUN stock market t-statistic, and IMENA

is below the critical value at the thresholds (1%, 5%, 10%).

Table 7.1 Stationarity tests
for stock market returns series

Variable Statistical value Selected model Classification I
(0) ou I (1)

IMENA −13.75506 Modèle (3) I (0)

IDEV −9.324335 Modèle (3) I (0)

ITUN −21.40174 Modèle (1) I (0)
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Table 7.2 Descriptive statistics on series of stock market returns

Pays Model Persistence AIC BIC

IMENA MA (6) 0.7326 2.4568 2.3456

IDEV AR (3) 0.8452 1.5758 1.5359

From this table, we can conclude that the series of ITUN and IMENA stock market
returns are stationary since the t-statistic is significantly lower than the critical values
for the three thresholds (1%, 5%, 10%).

For the IDEV stock market return, there is a unit root presence and the non-
significance of the trend, so we repeat the procedure in model 2, the model without
trend, and we execute this operation up to the simplified model, the model 3, the
model without trend and without constant.

From model 3, we test the null hypothesis H0; the t-statistic of the equity return
IDEV is lower than the critical value at the thresholds (1%, 5%, 10%).

From this table, it can be concluded that the IDEV equity yield series is stationary
since the t-statistic is significantly lower than the critical values for the three
thresholds (1%, 5%, 10%).

This table shows that the returns of the three stock indexes are stationary, which
makes it possible to reject the null hypothesis of unitary root.

7.3.6 ARMA Model Estimation

The characteristics of the series of stock market returns justify the proper use of a
non-linear ARMA model.

To identify the order p and q of an ARMA process, we use the correlogram of the
autocorrelation function and the partial autocorrelation function.

The correlogram of the autocorrelation function makes it possible to identify
a model MA (q), whereas the correlogram of the partial autocorrelation function
enables us to determine an AR model (p). According to the correlograms, we retain
the following models (Table 7.2).

7.3.7 Criterion for Choosing the Model

The residuals of the three models are white noise for stock market returns, IDEV, and
IMENA since they are not autocorrelated and heteroscedasticities, so all models must
be validated.

On the other hand, for the stock market returns, ITUN, only the residues of the
models AR and MA are of white noises and therefore, must be validated.
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Nevertheless, to choose the model to use for forecasting, we will use information
criteria and log-likelihood. These criteria are used to evaluate the quality of a model,
retaining the model that has the highest value of the lowest likelihood and value
functions of the AIC.

Hence, we retain the following models: AR (6) and MA (3), which are respective
stock market returns IDEV and IMENA.

7.4 Methodology Adopted: Presentation of the Model

7.4.1 Estimation with Rolling OLS

To estimate to what extent a shock on the stock market index of other countries is
transmitted to the Tunisian stock market index, we apply the OLS technique to this
regression (Table 7.3).

εTUN
t = bTUN + βDEV

t εDEV
t + βREG

t εREG
t + βEMER

t εβEMER
t + μTUN ,t (7)

βDEV
t Coefficient indicates to what extent a Tunisian market will react to a shock

occurring in developed countries.
βMEN A
t Coefficient indicates to what extent the Tunisian market will react to a

shock on the regional market.
bTUN is a constant.
εDEV
t are the residues of the regression, are defined as the shocks on the developed

market.
εMEN A
t are the residues of the regression, are defined as the shocks on the regional

market.
µTUN,t are the residuals of the regression.
A fundamental feature of emerging markets is the financial integration structure

that varies over time.
Therefore, the regression coefficient βK

it , depends on time.
Indeed, the stability tests carried out on the coefficients estimated over the whole

period leads us to reject the null hypothesis of the absence of structural rupture.
The coefficients are statistically significant at the 5% level.
βDEV
t > βMENA

t , which means that developed markets have a greater impact on the
Tunisian market than regional markets.

Table 7.3 Estimation of the coefficients βD
it and βR

it , of the OLS regression

Variable Coefficient Std. error t-Statistic Prob. Adj. R2

βDEV
t 0.725374 0.027608 26.27369 0.0000 0.759042

βMENA
t 0.332663 0.025441 13.07584 0.0000
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Table 7.4 Test the bias due
to the inclusion of emerging
market equities in regional
indices

Coefficient Std. dev t-Stat

TUNINDEX inclus 0.7248 0.09152 1.76167

TUNINDEX exclu 0.1468 0.07133

Since the estimation procedure must take into account the dynamic nature of the
integration process, we use a sliding window OLS regression.

The estimated coefficients βDEV
t and βMENA

t indicate to what extent a local
emerging market will respond to a shock in a regional market or in developed
countries.

This would not have been necessary if the financial markets were fully effective,
since a market shock would be immediately passed on to the emerging market.

The OLS estimates made on a fixed window show that the coefficients are often
significantly different from zero over the entire period (2008–2018).

Inclusion of an emerging country’s shares in the regional index may lead to an
upward bias in the estimation of financial integration between the country and the
region, particularly for countries with large market capitalization.

We then made two estimates of the financial integration between the country and
its region: one with the regional index including the country, and the other with the
regional index excluding the country.

Finally, we checked whether the estimated coefficient βDEV
t , by evaluating the

degree of financial integration, was significantly different from each other.
To do this, we perform a Student’s test on the difference of the estimated coeffi-

cients with the two indices, using coherent standard errors of heteroscedasticity and
autocorrelation (Newey 1987).

In any case, we cannot reject the null hypothesis that coefficient estimates are not
significantly different from each other.

Thus, our objective is to highlight the transmission of shocks from regional and
developed stock markets to emerging equity markets.

The table below presents the coefficients of the degree of financial integration of
the Tunisian stock market with the market and the MENA region.

The first line is the OLS estimate of the country’s regional integration when the
country’s stocks are included in the regional index, while the second row represents
this estimate when it is not (Table 7.4).

7.4.2 Multivariate Analyzes: CCC-GARCHModel Estimation

In the same regression, we also estimate the impact of the stock market index of the
emerging region on the stock market index of each country in the region.

ThebivariateGARCHmodel is the development of the univariateGARCHprocess
to a multivariate framework where the conditional variance–covariance matrix of the
error term εt is a function of the information given at time t − 1.
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Bollerslev (1990) proposes GARCH (1,1) bivariate with constant conditional
correlation (CCC-GARCH).The conditional variance–covariance of thismodel takes
the following form:

σ 2
j j,t = ω j + α j jε

2
j,t + β j jσ

2
j j,t−1 j = 1, 2

σ12,t = ρ
(
σ11,tσ22,t

)

Measure financial integration by estimating cross-correlations between markets,
which vary over time.

We consider that the conditional correlation coefficient is a measure of financial
integration.

Let Const (v) be the constant of the variance processes (Table 7.5).
We then extended the univariate GARCHmodels above for a two-variable frame-

work with a constant conditional correlation parameter, to examine the transmission
of volatility between stock market returns and US market performance.

We consider the CCC-GARCH two-variable model (1, d, 1) where innovations in
returns follow the normal distribution. The estimation results for the CCC-GARCH
bivariate model are presented in Table 7.5.

The results show that all the estimated parameters of the GARCHmodel for IDEV
returns, and IMENA with the ITUN yield, are important.

Table 7.5 CCC-GARCH model estimation results for stock return series with “S & P 500” stock
return

ITUN IDEV ITUN IMENA

Estimation results

Const (v) t-student 8.21E-05* 0.000106* 0.000107 0.00011

(3.410658) (2.070032) (2.167246) (1.905959)

ARCH
t-student

0.468842* 0.134105* 0.098842* 0.121257*

(5.133382) (4.891617) (2.16831) (2.832229)

GARCH
t-student

1.022746* 0.871979* 0.520644* 0.487636

(287.4796) (29.05203) (−3.164176) (1.317261)

Conditional correlations

ρ

t-student
0.495489* 0.169602*

(3.554815) (3.936048)

Diagnostic tests

Log-likel 1646.002 1522.685

AIC −8.094538 −7.52082

H-Q −8.019751 −7.477523

*Indicates the significance at the 5% threshold. () The t-student values are indicated in parentheses
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Student’s t, of the variance constant and the ARCH and GARCH coefficients for
the IDEV yields, and IMENA with the ITUN yield are significantly different from 0 (the
Student’s t is greater than 1.96), and the P-values are less than 0.05.

Because of the parameters of the GARCHmodel, they are statistically significant
at the 5% level.

The value of the GARCH coefficient is high, ranging between 0.50 (IMENA index)
and 0.80 (IDEV index), which indicates that the volatility of stock market returns
does not disappear over time. This result suggests that the volatility process is very
persistent.

Table 7.5 indicates that stationarity is also ensured, since˛ARCH+GARCH < 1.
The results of the estimation of the multivariate GARCH model in the oppo-

site direction, presented in Table 7.5, indicate that all the estimated parameters of
the GARCH model for the ITUN yield with the returns of the IDEV, and IMENA are
important.

Our results show strong evidence of a bidirectional causal link between developed
markets and the Tunisian market.

The constant conditional correlations (CCC) between the Tunisian stock market
and the variations in developed markets and MENA markets are significant, which
is instructive of a bidirectional causal link between the two markets.

The empirical results are presented as follows:
The parameters of the GARCH model are statistically significant at the 5% level.
The correlation coefficient between Tunisia and the developed markets is greater

than the correlation coefficient between Tunisia and the MENA markets. This
indicates that IDEV has a great influence on ITUN that IMENA.

The results obtained with the two methods, the OLS regression and the GARCH
model, are the same.

The results show that the process of financial integration is not influenced by
regionalization: Tunisian stock prices are mainly affected by the shocks of the
developed stock markets.

Our results are therefore in line with several articles in the previous literature.

7.4.3 Economic and Financial Interpretations of the Results

The results are logical since Tunisia’s main economic partner is the European Union
countries and France is Tunisia’s main trading partner.

Tunisia has long chosen the path of openness and international trade for its
economic development. Openness is not without reform and continuous adaptation
to internal and external realities which are today an absolute imperative.

However, one of the weaknesses is its concentration on a few customers: the first
four (France, Italy, Germany, and Spain) represent more than 60% of exports.

The Maghreb receives just 10% of exports, while sub-Saharan Africa, although
growing, receives only 3% of Tunisian exports.
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Exports of clothing, finished semi-finishedproducts and textiles, agricultural prod-
ucts, mechanical goods, phosphate and finished products, hydrocarbons, and elec-
trical equipment brought this country no less than $13.82 billion in 2017. Main
countries where they sold their goods were France which occupied 32.1% of the
market, Italy which occupied 17.3% of the market, and Germany which occupied
12.4% of the market.

In contrast, in 2017 imports were valued at $19.09 billion. The main imported
goods were machinery, equipment, oil, chemicals, and food. Tunisia (15.8%), France
(15.1%), China (9.2%), and Germany (8.1%) were Tunisia’s main suppliers.

Unfortunately, Tunisia does not take enough advantage of this opportunity which
the American market represents to carry out interesting commercial exchanges.

Tunisian businessmen are often discouraged by the distance and complexity of
administrative procedures and are more likely to deal with Europe, which they have
more control over.

As part of the promotion of bilateral relations between Tunisia and the United
States, the Export Market Access Fund (Famex), as well as several Tunisian insti-
tutions in cooperation with the Embassy of the United States in Tunisia, organizes
seminars under the theme “Doing business with USA”.

In order to inform young people, business leaders and foreign trade professionals
about the possibilities of exchanges between the United States of America and
Tunisia, the United States has exempted 3400 products from tax Generalized System
of Preferences (GSP). Olive oil, jewelry, metals, skins, agricultural products, chem-
icals, electronics are among the eligible products. For example, Tunisia took advan-
tage of the SGP to export the equivalent of 51.9 million in virgin olive oil in 2008
(until August), 12.6 million in gold jewelry, 1.7 M for dates and 2.7 M for Chewing
gum. Apart from textiles and shoes which are not covered by the system, the list of
exempt products is very long and poorly used.

Despite the distance and cultural differences, some Tunisians have tried to export
to the United States.

Revenues from Tunisia’s exports to that country were in the order of $325.8
million in 2009, while imports were valued at $502.1 million.

Our country mainly exports packaged olive oil, vegetable and animal oils, natural
pearls, fuels, fruits, cereals, equipment, fats and, various metals and electronic
components.

As for the United States, they export to Tunisia, seeds and seeds, machines,
machines, vehicles, and oils.

Although Tunisian exports to Uncle Sam’s country increased by 30% between
2004 and 2008, the fact remains that Tunisian products are barely visible on the
American market.

In 2010, the United States was Tunisia’s fifth-largest trading partner. Between
2009 and 2010, bilateral trade (exports and imports) increased by 18%, as it had
moreover increased throughout the previous decade.

Bilateral trade between the United States and Tunisia was estimated at $976
million in 2010, the 96th commercial relationship of the United States.
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Exports from the United States to Tunisia amounted to $571 million in 2010,
while imports from that country amounted to $406 million.

Tunisiamainly exportsmineral fuel, fats and oils,woven clothing, electrical equip-
ment, and precious stones to the United States. Direct investment by the United
States in that country reached 220 million in 2009, the latest year for which data are
available.

Tunisia is an oil-importing country; therefore, an increase in the price of oil
decreases economic growth.

The change in crude oil prices negatively affects Tunisia’s real GDP and many
other factors.

The results of research studies indicated that a permanent increase of 10% in the
price crude oil causes a reduction of 3.36% in the real GDP of Tunisia and causes
an additional inflation understood between 1.5% and 2% in 2008, which is 10% in
2010, which is compatible with expectations.

Thus, relations between Tunisia and the United States have experienced a new
dynamic since the outbreak of the revolution.

7.5 Conclusion

A large number of financial crises that have affected emerging and developedmarkets
in the past two decades have attached crucial importance to the problems of finan-
cial integration, particularly with regard to financial stability. Financial integration
can bring significant benefits to emerging countries by expanding their access to
international finance.

Financial integration generally influences economic growth by encouraging cross-
border capital flows, transferringmanagement technologies and skills, and promoting
risk sharing. However, increased dependence on global financial markets exposes
these countries to the effects of contagion and, in particular, to abrupt capital
withdrawals.

Consequently, many governments in emerging countries are careful not to go too
fast toward financial integration and opt for a gradual opening. In many countries,
the process of financial integration has not yet been completed. Tunisia has long
chosen the path of openness and international trade for its economic development.
Openness is not without reform and continuous adaptation to internal and external
realities which are today an absolute imperative.

In this chapter, we have sought to assess the evolution of the integration of
the Tunisian market into developed, emerging, and regional financial markets. We
focused on a sample of 51 countries from different financial regions. It is a question
of measuring the impact of stock market indices of developed countries as well as
that of MENA indices on the Tunisian market.

First, we estimated how a shock to the developed country stock index affects
the Tunisian stock index. As this impact varies continuously over time, we make
estimates for the OLS regressions, which allow us to assess the extent to which



7 Financial Integration: The Tunisian Context 141

shocks on regional or developed markets are transmitted to emerging countries, on
a daily basis over slippery periods of 2 years between 2008 and 2018.

In the same regression, we also estimated the impact of the MENA region stock
market index on the Tunisian stock market index.

Our results are similar to several articles in the previous literature, exploring finan-
cial integration between the stock markets. But this test can only give the intuition of
financial integration between the stock markets without confirming their existence.

The question now is whether the dynamic interaction between the stock markets
is such that each market could react to a shock in another given market. There-
fore, it makes sense to use the second test, bivariate GARCH, which identifies the
empirical relationship between the stock markets and decides on the meaning of this
relationship.

This test provides a measure of financial integration by estimating a conditional
correlation parameter between the markets varying over time. Thus, we simultane-
ously estimated the dynamic correlations between the stock markets of developed,
regional, and emerging countries, and that of Tunisia, using a CCC-GARCH model.
Our estimates have shown that financial integration has different profiles over the
period 2008 and 2018 depending on the region.

The results also show that the process of financial integration is not accompanied
by regionalization: the Tunisian stock index is mainly affected by shocks from the
developed stock markets. The Tunisian stock market was strongly correlated with
regional markets, the correlation between the stock market of developed countries,
and Tunisia was already high and remained stable over time.

The results obtained with the two methods, the MCO regression and the GARCH
model, are the same, and show that the financial integration process is not influenced
by regionalization: since Tunisia’s stock prices are mainly affected by shocks from
developed stock markets.

Thus, financial integration is the main factor in the transmission of shocks, which
will be our future avenue of research, and we examine the phenomenon of financial
contagion and its intensity by adopting the copula approach.
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Chapter 8
CSR, Corporate Heritage Identity
and Social Learning

Abosede Ijabadeniyi and Heila Lotz-Sisitka

Abstract Prevailing approaches to the structural challenges of Corporate Social
Responsibility (CSR) tend to be monolithic and skewed towards CSR at the organ-
isational level. Albeit, mirroring CSR at the organisational level with activities of
practitioners at the social level can offer new reflexive approaches for identifying
capabilities for and understanding thresholds of social learning. This chapter maps
out how identity perspectives to CSR can offer new approaches for surfacing emer-
gent properties inherent in the uptake of CSR institutionally and in practice. The
chapter also presents an overview of the interplay between structure and agency
(prescribed and actual CSR practices) and its underlying instrumental role for illu-
minating systemic factors which perpetuate such capabilities and thresholds. Using
a morphogenetic theory of change, the chapter offers a framework for approaching
CSR-based corporate identity. Empirical evidence from the applied framework is
thereafter presented, in the context of the agro-processing industry based on a content
analysis of annual reports, in-depth-interview data generated from four sustainability
managers and corporate communication officers and the practices of extension and
Local Economic Development (LED) officers. The framework demonstrates that
companies with a disintegrated CSR identity inherently have more capacity to be
change agents. Similarly, a strong corporate heritage identity is not indicative of a
reciprocal link between espoused values and activity. Conversely, an enduring corpo-
rate heritage identity may not necessarily be improvisatory for social learning. In
conclusion, the chapter gives an overview of a taxonomy of agential capabilities and
associated cognitive resources inherent in the interaction between structural-cultural
and personal emergent properties, which can initiate the positioning of social learning
at the forefront of organisational deliberations.
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8.1 Introduction

Increasing interests in the sustainability of business practices have positioned CSR
at the forefront of corporate deliberations. This phenomenon has influenced ad hoc
adaptation of global practices to national sustainability ratings such as the Financial
Times Stock Exchange (FTSE)/Johannesburg Stock Exchange (JSE) responsible
investment index. The FTSE/JSE appraises the sustainability practices of compa-
nies in South Africa using Environmental, Social and Governance (ESG) practices
and performance metrics based on data available in the public domain. Neverthe-
less, reliance on third-party frameworks in the appraisal of CSR impacts resonates
with what Elkington (2018) refers to as an ‘alibi for inaction’. Increasing pressure on
corporate accountability can equally exacerbate the misfit between espoused CSR
and its impacts (Ijabadeniyi 2018).

Moreover, the aftermath of the history of social exclusion of minority groups
in South Africa on the triple dilemma of unemployment, poverty and inequality
(Ndhlovu 2011) demonstrates the importance of the mindfulness of historical struc-
tural conditioning on practices. The reinterpretation of history can however offer
an extended notion of the past which can give an expanded and new meaning
different from the past (Burghausen and Balmer 2014), which if approached in line
with inherent capabilities in organisational structures and activities, can illuminate
thresholds of the power of the agent to enable social learning (Sannino et al. 2016).

From a developmental CSR viewpoint, careful consideration of how organisa-
tional practices feed into governance and illuminate internal and external constraining
and enabling factors (Mapitsa and Khumalo 2018) could enrich our understanding of
the capabilities of corporate heritage identity to achieve desired/optimum social iden-
tity. CSR in Africa is reckoned to be driven by underlying cultural values of sharing
and communal harmony (Dartey-Baah and Amponsah-Tawiah 2011). The argument
here is not on fostering normative approaches for moving the sustainability agenda
forward, but on illuminating and understanding the causal factors which underpin
intrinsic multi-level organisational relations, emergent properties (Elder-Vass 2010)
and its associated transformative agency (Sannino et al. 2016).

Given the volatility of organisational behaviour in response to institutional stimuli,
there are tendencies for deviations from the uptake of legitimately sanctioned prac-
tices. Organisational behaviour embedded in a communicative approach which is
responsive to changing societal expectations and needs has been advocated for legit-
imising practices (Deegan 2002). From a corporate citizenship viewpoint, ongoing
communication is equally instrumental for sensitively engaging in public delibera-
tions (Matten et al. 2003). It is of utmost interest how learning pathways for social
change can be derived from ensuing engagement in public deliberations and interac-
tions inherent in the pursuit of legitimacy. It is equally germane how cognitively situ-
ated legitimate practices can be activated to co-create and amplify social leadership,
through mindfulness of the identity perspectives of CSR.
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8.2 Identity Perspectives of CSR and Social Learning

Corporate identity encompasses the soul, voice andmind of the organisation (Balmer
and Soenen 1999). History, culture and strategy, therefore, form an integral part of
the corporate identity portfolio (Balmer andGreyser 2002).Management’s vision and
organisational core values, equally play an important role in the approach to CSR.
The alignment of CSR into corporate mission and values (Marcus and Anderson
2006) varies across countries and industries, so do approaches to CSR (Aguinis
and Glavas 2012). The attributes of a CSR-based corporate identity, as conceived
by internal stakeholders, can reveal patterns of historical structural conditioning
in practices. For example, Carmeli et al. (2007) found that organisational identity
mediates the relationship between CSR and its outcomes, which reveals the pivotal
role of organisational culture on the manifestations of CSR-based corporate identity.
Mudrack (2007) reports that values are the antecedents of management commitment
to CSR, namely, values which relate to supervisor commitment to ethics (Muller
and Kolk 2010), organisational pride (Jones 2010) and the sensitivity of managers
to equity (Mudrack 2007). Nevertheless, some organisational values have an oppor-
tunistic CSR undertone. This notion is supported by Sharma (2000) who argues that
CSR engagement can be motivated by the quest for reputational capital. Intangible
descriptors such as human capital and prevailing CSR culture can however reveal
underlying motives (Surroca et al. 2010).

The extent to which individual values of organisational members are congruent
with organisational values (Bansal 2003), and the congruence between individual
values and espoused CSR mandate (Mudrack 2007) can also suggest patterns of
a CSR identity. Psychological identity traits (Aguilera et al. 2007), such as the
extent to which employees are driven by motives other than self-interest (Rupp et al.
2011a), have also been reported to drive CSR engagement. Similarly, Rupp et al.
(2011b) advanced that employee autonomy, relations and competence also inform
CSR engagement. Reagan et al. (2015) add that higher levels of Leader–Member
Exchange (LMX) positively influence valence of donating. In other words, cognitive
and motivational attachments to CSR were influenced by the quality of relationship
between managers and team members.

Instances of where corporate identity components, which as a consequence relates
to communicated, conceived ideal and desired identities, have reinforced CSR
engagement have also been reported in the literature. A higher degree of public
contact, management emphasis on CSR values (De Luque et al. 2008) and firm
size (Godfrey et al. 2009) were reported to harness CSR engagement. Strategic
alliances, organisational approach to CSR and CSR communication approach have
been reported to drive CSR engagement and outcomes. For example, Theuvsen
et al. (2010) found that strategic group membership and the ability to move between
groups, significantly influenceCSRperformance. The entrenchment of the four levels
of social responsibilities, viz., social obligation, social responsibility, social impact
and social responsiveness, identified by McDonald (2015), have also been reported
to reinforce CSR engagement.
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The prevalence of strong Future Time Reference (FTR) in CSR communication
is an indication of socially irresponsible behaviour; the greater the separation placed
between present and future events, the lesser a company’s affinity to social responsi-
bility Blanding (2014). Conversely, companies which focus and act less on the future
have altruistic motives for engaging in CSR. The exhibition of strong FTR in CSR
communication could hamper the ability to espouse ethical behaviour (ibid). Moral
silence, moral deafness and moral blindness, which relate to failure to talk about
wrong practices, failure to recognise the moral implications of actions and failure to
act on prevailing moral issues, have also been identified to impede ethical behaviour
(Blundel et al. 2013).

Complexities in business environments and conflicting institutional forces have
been identified as major external factors influencing the adoption of CSR prac-
tices, particularly in the context of multinational enterprises (Marano and Kostova
2016). The heterogeneity of institutional forces and exposure to CSR best practices
positively influence the adoption of CSR practices (ibid). It is therefore, evident
that corporate missions and values are instrumental for driving CSR engagement.
It is equally important to contextualise our understanding of the drivers of CSR
engagements (Dartey-Baah andAmponsah-Tawiah2011) and the institutional factors
which influence the outcomes of CSR corporate identity (Otubanjo 2012), revealing
pathways for leveraging institutional legitimacy (Suchman 1995).

8.2.1 Balmer and Soenen’s AC2ID Test Framework:
A Morphogenetic Approach

Balmer and Soenen (1999) offered the actual, communicated, conceived, ideal and
desired (AC2ID) identity test framework as a benchmarking tool againstwhich corpo-
rate identity management practices can be appraised, in response to the need to
align multiple and conflicting organisational identities in practice. The framework
appraises multiple facets of the organisation and provides learning pathways for
leveraging long-term viability and social change. While the framework does not
explicitly include CSR, it provides a foundation through which business ethics and
organisational legitimacy can be reinforced.

The AC2ID test framework is a synthesis of the dimensions of corporate identity,
which is a valuable tool for practitioners to detect and prevent potential deleterious
corporate identity misalignments in practice, with the aim of ensuring a dynamic
congruence between these identity types (Balmer andGreyser 2002). This framework
highlights five vital identity types which ought to be aligned to foster sustainability
(Balmer and Soenen 1999). These five identity types comprise the actual identity
(what we really are), communicated identity (what we saywe are), conceived identity
(what we are seen to be), ideal identity (what we ought to be) and desired (what we
wish to be) identity. The framework is a useful tool for assessing corporate identity
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vis-à-vis CSR management (Kleyn et al. 2012), as the core of the framework relates
to organisational legitimacy (Suchman 1995).

The AC2ID test framework has been applied in different contexts and has revealed
imminent identity misalignments relating to employee relations and customer rela-
tionship management (Balmer et al. 2009). For example, Powell et al. (2009) found
misalignments between lower level employees’ perceptions of ethical actual and ideal
identities as opposed to management’s ideal identity in the context of a major finan-
cial institution in the United Kingdom. Corporate identity management goes beyond
a monolithic phenomenon, but rather one which is dialogical in nature (ibid). Efforts
should, therefore, be geared towards bridging the gap between CSR reporting and
reality, the practice of which can reveal inherent capabilities for actualising corporate
rhetoric narratives.

The essence of corporate identity communication should not be about organisa-
tions regurgitatingwhat is written in annual reports, which inmost cases is targeted at
conforming to regulations, but rather explaining the process involved in initiating and
implementing what has been documented. This notion is supported by Tenbrunsel
et al. (2000) who found that a conscientious approach to conforming to standards and
certification could erode the humanness in CSR, which could result in CSR being
a symbolic and cosmetic tool which serve to minimally comply with requirements.
Similarly, Kleyn et al. (2012) contend that the reinforcement of a culture of ethics by
top management, the conformity of corporate behaviour to mission, codes of ethics
and functional standards play a crucial role in creating a strong ethical identity.
Besides, emphasis should be placed on ideal identity which is optimum positioning
(Balmer et al. 2009).

Organisational restructuring caused by mergers and acquisitions has also been
reported to influence misalignments in identity types. For example, the BP-Amoco
merger in 1998 resulted in a debacle which revealed the misalignment between
BP’s post-merger environmentally friendly brand positioning; communicated iden-
tity and actual identity (Balmer et al. 2011). BP’s post-merger brand promise was at
best aspirational in that its rhetoric fell short of reality. The BP case is reflective of
the institutional challenges faced by many companies nowadays given the economic
turbulence which makes companies more vulnerable to restructuring (ibid). Compa-
nies should, therefore, conduct pre-merger analysis to identify potential CSR identity
compatibilities which can be used to create new and realistic CSR identities, with
implications for change-oriented structural elaboration (Archer 2011).

Bravo et al. (2012) argue that organisations tend to create distinctive identities
throughCSRactivities and to establish ethical and social valueswithin their corporate
statements and cultures. While this approach is influential for building competitive
advantage, efforts should be geared towards building distinctive but congruent iden-
tities. This notion is evidenced by the findings reported in the branding strategy
implemented in Bradford city, United Kingdom (Verbos et al. 2007). The findings
of the study revealed the inconsistencies in the perceptions of the Bradford brand
across various communities in the city which reveal a mismatch between actual and
communicated identities.
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Balmer (2009) further argues that a lack of alignment between key corporate-level
concerns such as corporate identity, corporate image and reputation can be caused
by institutional difficulties. Companies therefore, often use corporate philanthropy
to redress corporate ills or misconduct. For example, Cadbury contributed its profit
between 1902 and 1908 to charitable causes upon allegations of human rights abuse
involving African slave labour (ibid). In a conceptual study which reviewed 102
books and book chapters and 588 journal articles, Aguinis and Glavas (2012) argue
that institutional pressures, mainly from stakeholders, induce firms’ engagements
in CSR. An investigation into ethical corporate identity based on a case study of
one of the best practices in the South African manufacturing sector, South African
Breweries Ltd (SAB), revealed that the company pragmatically reinforces ethical
values amongst its employees which makes it a good example of a company with a
strong ethical identity through its ethos of social connectedness and responsiveness
(Kleyn et al. 2012).

8.3 Corporate Identity Management

The ability of management to incorporate a CSR culture into the corporate iden-
tity mixes namely, soul, mind and voice of an organisation (Powell 2011), coupled
with the dynamic integration of the interests of contingent stakeholders (Kohli and
Jaworski 1990), can be instrumental for fostering social change. Fundamental to
the management of corporate identity programmes is Balmer’s AC2ID test frame-
work (Balmer et al. 2007). While the framework comprises actual, communicated,
conceived, ideal and desired identities (Balmer 2007), the complexities eminent in the
formation of corporate identity (Cornelissen 2014) as well as the influence of insti-
tutional and environmental factors in which companies operate could influence the
formation of a CSR-based corporate identity (Balmer and Greyser 2002). Balmer’s
AC2ID test framework addressed the gaps eminent in previously advanced corporate
identity frameworks such as the corporate identity mix by Birkigt and Stadler (1986)
and Balmer and Soenen (1997), based on the need to account for the multifaceted
and evolving nature of corporate identity. While the framework raises a fundamental
issue which draws attention to the interconnectedness between the ideal identity of
the organisation, capabilities, social, economic, political and technological environ-
ment of the organisation, the framework fails to acknowledge the overarching role of
CSR, as opposed to a focus on merely the ethical dimension of CSR in a subsequent
contribution relating to the management of corporate identity programmes (Balmer
et al. 2007). Given that the framework aims at corporate sustainability, it was deemed
fit to incorporate CSR in organisational DNA (Otubanjo 2012), which necessitated
an extension of the framework to account for the evaluation of a CSR-based corporate
identity profile as explicated in Table 8.1.

In line with the adapted Balmer’s AC2ID test framework, Archer’s morphogenetic
theory of change is foregrounded on the processes through which social change can
occur over time (T1–T4, with T1 being Time 1, and T4 being Time 4), via structural
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Table 8.1 A morphogenetic framework for evaluating CSR Corporate Identity

T1: CSR Actual Identity—The current, structural, organisational and philosophical CSR
attributes of a company. Values, management style, history and corporate behaviour

T2–T3: CSR Communicated Identity—CSR image and reputation influenced by company’s
CSR communication strategy. Organisational communication and non-controllable
communication such as employees’ behaviour and media relations

T2–T3: CSR Conceived Identity—CSR corporate image and reputation held by relevant
stakeholders whose perceptions are most important

T4: CSR Ideal Identity—Vision held by founders, senior executives and major shareholders
regarding CSR. It entails optimum corporate positioning, optimum core values and corporate
philosophy, behaviour and responsiveness to environmental trends with regard to CSR, in a
given timeframe

T4: CSR Desired Identity—Managements’ bigger picture of CSR and implementation strategy
for the ideal identity

Adapted from: Archer (1995), Balmer and Greyser (2002), Balmer et al. (2007), Otubanjo (2012)

conditionings (at T1), social interactions (T2–T3) and structural elaboration (at T4)
(Archer 1995). Similarly, actual identity explicates the parameters through which
structural conditionings can occur, communicated and conceived identity can reveal
the mechanisms involved in the process of social interactions. The components of
ideal and desired identity can signal possible structural elaboration (see Table 8.1).

While acknowledging the importance of ensuring congruence between the identity
types advanced by the Balmer’s AC2ID test framework, inherent systemic factors
which threaten organisational legitimacy (Nazari et al. 2012), can equally hamper the
positioning of CSR for sustainable development. Intrinsic CSR factors can mitigate
against the ability of a company to approach CSR from a value-driven viewpoint,
given institutional complexities (Hildebrand et al. 2011).

Corporate rhetoric matches corporate behaviour when CSR is incorporated into
business models. However, institutional and environmental factors which stem from
corporate identity traits such as company history, structure and strategy (Balmer and
Greyser 2002) can hamper the integration of CSR into business models. Given this
typology, it is apparent that the ability of companies’ to implement value-driven CSR
initiatives depends on organisational behaviour towards CSR. Since the main goal
of corporates is value creation (Hildebrand et al. 2011), the extent to which contex-
tualised value-driven CSR initiatives is integrated into overall corporate strategy is
pivotal for its optimisation.

While the core foundations of business have historically been built around the
‘spirit of capitalism’, which is centred on value creation for shareholders, the increase
in the depletion of economic, social and environmental values resulting frombusiness
operations is gradually increasing awareness of responsible or irresponsible business
practices (Kibert et al. 2012), which has also made marketing claims vulnerable to
criticisms of greenwashing (Powell et al. 2009). The extent to which organisations
identify with responsible business practices which extend beyond mere compli-
ance with sustainability legislations and reporting standards (Ionescu-Somers and



150 A. Ijabadeniyi and H. Lotz-Sisitka

Steger 2008) can reveal the morally conscious nature of its CSR corporate identity
(Kleyn et al. 2012), as opposed to the use of CSR as a defensive strategy (Bruhn
2013). Higher stakeholder satisfaction and financial performance have been identi-
fied amongst organisations with a ‘strong’ morally conscious CSR corporate identity
(ibid).

8.4 Conceptual Framework

Following Albert andWhetten (1985), core organisational attributes are those which
give an organisation centrality, distinctiveness and endurance, which resonate with
Archer’s (1995) conception ofmorphostasis in themorphogenetic cycle. This study is
foregrounded on the notion that there is a dialectical relationship between structurally
conditioned and unconditioned emergent practices. We refer to structurally condi-
tioned influences on project administration as the ‘terrain of micro-level agency’
while structurally unconditioned practices are referred to as ‘terrain of macro-level
agency’ and the dialectical relationship between the two terrains as the ‘terrain of
meso-level agency’. The following question emerges as a result:Where are the emer-
gent properties in the contested terrain of CSR learning situated?While taking cogni-
sance of the significance of ideological underpinnings to resist change, it is antici-
pated that patterns across these taxonomies could inspire deliberations and reflexive
practices geared towards enabling sustainable project outcomes and offer guide-
lines into how new practices can emerge. These taxonomies micro, meso and macro
terrains are positioned as underlying mechanisms of change as they recognise the
significance of diversity and social conditioning in the ability to bring about change
in institutions. Since historically contingent social practices are ideologically moti-
vated and collectively created (Jäger 2001), co-engaged deliberations and the ability
to facilitate ongoing communicative processes and practices could gradually bring
about desirable change.

Balmer and Burghausen have over the years contributed to the evolutionary and
instrumental nature of the corporate heritage identity construct. Corporate identity
is augmented when multiple identity roles in the present are symbolic of the past,
present and future (Balmer 2013), reinterpreted when symbolic relevance to the past
is extended to give a newmeaning in the present and future (Burghausen and Balmer
2014), appropriated when organisational stakeholders actively accept the past as an
inheritance in the present and legacy for the future (Balmer and Burghausen 2015)
and valorised when organisations selectively and meaningfully harness the past for
institutional value for the present and potential worth for the future (Balmer and
Burghausen 2018). From this analogy, it follows that given historically contingent
social practices (structural conditioning), thewill of the agent inherently has emergent
capabilities. There is therefore, room for the power of the agent to bring about change
in highly contested terrains and complex social structures (Archer 1995).
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Drawing on the morphogenetic theory of change, the methodological approach
termed ‘analytical dualism’ helps to analytically identify1 personal, social and
cultural emergent properties inherent in the critical realist dialectic of structure and
agency (Archer 1995), which is foregrounded on howmorphostasis and morphogen-
esis explicate the resistance and elaboration of an entity, respectively (Elder-Vass
2010). The morphogenetic model of change acknowledges that change is inherent
in structural preconditions which is independent of an agent, but that agents are
potentially capable of mobilising social networks and processes for change, in order
to bring about structural elaboration. This may not happen, in which case Archer
names this morphostasis. In line with Archer’s argument, this study seeks to under-
stand forms of interactions in which structural causal powers interfere with agential
activities and the emergent properties of agents.

The structure of an entity is multi-layered, and the recognition of its causal powers
is dependent on interactions with other entities (Elder-Vass 2010). Communicative
processes of social systems (i.e. organisations and their interactions) can shape and
be shaped by historically contingent social practices, which can produce the criteria
for transformation. A deeper understanding of the problems of interpretation and
communication of historically contingent practices is a precondition for the develop-
ment and functioning of complex societies (King and Thornhill 2003). Social change
is at best rhetorical in contemporary organisations going through constant structural
changes, the skill of the agent to influence structure is particularly relevant within
organisations with oligopolistic powers (Whittington 2010). It then follows that there
exist possibilities for multiple perspectives of the interpretation and implementation
of the communicative processes inherent in historically contingent practices.

As Van Assche et al. (2014) notes, new structures are foregrounded in previous
ones and generic concepts enable the reproduction of governance by interpreting
differences between world construction and discourses. As such, structure plays
a major role in governance. Porpora (2007) views emergent structure as being
autonomous of the behaviour of the parts of the whole. Emergent properties, as
opposed to the properties of its parts, are anticipated to most decisively explain the
behaviour of ‘new wholes’. In other words, agents can independently exert influ-
ence on the outcome of emergent structures in governance, while taking cognisance
of structural constraints on the autonomy and exercise of willpower. The effects of
these constraints could most decisively be limited between T2 and T3 (meso-level
agency) as shown in Fig. 8.1. The essence of synchronic (time-specific) emergence
is its potential to explain the process through which an entity can have a causal
impact on the world, over a diachronic period of time (Elder-Vass 2010). The causal
powers of structure and agency in the context of CSR-based identity can, therefore,
be understood along morphogenetic dimensions (see Fig. 8.1).

To this end, this study takes a deeper look at the institutional embeddedness of
the culture of CSR in the context of corporate identity and how much such culture is
manifested in the practice of Local Economic Development (LED) projects. In other

1Note that Archer does not separate these in reality, but only analytically.
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Fig. 8.1 Towards a morphogenetic framework for CSR corporate Identity Adapted from Archer’s
morphogenic framework (1995) and Balmer et al. (2007)

words, we aim to understand themechanisms throughwhich activity is institutionally
situated to motivate environmentally conscious behaviour (Ellen et al. 1991).

8.5 Application of the Framework

The robust sugarcane industry in SouthAfrica is positioned as a catalyst for economic
development being a major source of livelihood for one million rural farmers, who
are mostly located in the KwaZulu-Natal province (SASA 2017). The second-largest
number of households involved in subsistence and small-scale farming is found in
the KwaZulu-Natal province, after the Eastern Cape (StatsSA 2013). The inability of
small-scale farmers to participate inmodern agricultural value chains in South Africa
(VonLoeper et al. 2016) is oneof the key challenges to food security (FAOet al. 2010),
amidst high unemployment, poverty and inequality rates (Babarinde 2009). Ironi-
cally, community-based interventions are not always designed to adequately address
community development needs (Aucamp 2015). Multi-stakeholder LED projects in
the agricultural sector have primarily failed due to design flaws and governance issues
(James andWoodhouse 2017). It was, therefore, deemedfit to apply this framework in
the context of LED projects targeted at farming cohorts in the Northern and Southern
regions (North and South coasts) of KwaZulu-Natal, where the main factories of the
two agro-processing companies included in this study are situated.
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8.6 Methods

Archer (1995) advances that time (T1–T4) is an important determinant factor of
change in the morphogenetic model on the account that change happens over time.
Structural conditions precede social interactions at time 1 (T1), which are influential
on the change that may occur through social interactions at time 2 (T2) and may then
lead to subsequent structural elaboration from time 3 to 4 (T3–T4). The morpho-
genetic analysis was operationalized using the AC2ID test framework. Analysis at
T1 was based on the attributes of Actual CSR identity which was supported by a
content analysis of annual reportswhich assessed situatedCSR-based corporate iden-
tity. Since the structure of an entity constitutes a number of layers, it was deemed fit
to further assess situated institutional notions of CSR from an Industry Association
perspective, which required consultation with the Chief Executive Officer (CEO) of
the Association.

The analysis of social interactions between T2 and T3 was based on insights
drawn from conceived and communicated identity, alongside local consultationswith
extension officers, local economic development managers and farmers to assess the
notions of CSR in practice. Context analysis of selected multi-stakeholder projects
targeted at small-scale sugarcane farming was conducted based on the review of
periodical reports. Personal in-depth interviews were also conducted with extension
officers and managers at two sugar agro-processing companies, key informants at
industry association bodies, an agricultural officer at the provincial department of
agriculture and rural development aswell as focus group discussionswith small-scale
sugarcane farmers in two sugarcane farming cohorts. Context analysis was necessary
to assess socially constructed challenges facing multi-stakeholder LED projects at
grass root level with the aim of identifying context-specific strategies designed to
address such challenges, with particular attention paid to deviations from structural
conditioning at T1.

The analysis thereafter involved the process of assessing changes which had
occurred at T4 with reference to identifying emergent properties situated in the
possible structural elaboration which could be evident through skills, knowledge,
capital accumulation and demographic distribution. The analysis of structural elab-
oration at T4 was based on the components of the ideal and desired identity and
supported with data obtained from involvement in an ongoing multi-stakeholder
LED project which required consultations with project administrators and beneficia-
ries of the project. Project interventions constitute prior field-tested needs assessment
in consultation with project beneficiaries to reflexively verify the effectiveness and
contribution of interventions to projects. An iterative assessment was also conducted
on the cognitive resources which the people in project interaction draw on when
they produce project-related discourses in reports. A socio-economic impact assess-
ment approach was thereafter employed to offer monitoring, evaluation and learning
support for the project, which was targeted at small-scale farmers across four rural
municipalities.
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8.7 Surfacing Situated Social Learning Capabilities
in Contested CSR Terrains

The antecedents and components of a CSR corporate identity are largely determined
by organisational adeptness to localised ideologies of nurturing and exhibiting a
morally conscious CSR profile. The findings generated in the analysis of struc-
tural conditioning (T1) reveal that actual identity serves as the antecedents of CSR
corporate identity (see Figs. 8.2 and 8.3).

It was further observed that the attributes of communicated, conceived, ideal and
desired identities constitute the components of CSR corporate identity profile. The
core components of CSR corporate identity can be further divided into two, namely,
core components and aspirational components which explicate social interactions
(T2) and structural elaboration between T3 and T4, respectively (see Figs. 8.2 and
8.3).

Fig. 8.2 Overview of morphogenetic analysis for company A
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Fig. 8.3 Overview of morphogenetic analysis for company B

8.8 Structure

Top-levelmanagers dealmore closelywithwider institutional frameworks/legislation
and will therefore, act more stringently to compliance for risk mitigation. Evident
in this, are the structural-cultural emergent properties of power relations and
resilient adherence to legislation. Lower levelmanagers approach institutional frame-
works/legislation narrowly and have the power to act in accordance to their level of
knowledge/involvement. This points to the efficacy of personal emergent properties
of agents, since all structures manifest temporal resistance through the conditioning
of actions in context (Elder-Vass 2010).

Further analysis of structural conditioning reveals how antecedents can be demon-
strated discursively. Table 8.2 gives a snapshot of a content analysis of annual reports
which sought to assess meanings derived from repetitive reference to company name
and use of institutionally and socially acceptable legitimation adjectives such as
sustainability, stakeholder(s) and shareholder(s). It was found that repetitive refer-
ence to company name in discursive practices could have a narcissistic undertone,
which could also be intentionally used to subliminally foster affinity. The prevalence
of such phenomena could also be a manifestation of attributes of inherently resilient
structures or an attempt to reinforce coherence and pride in heritage identity and
ethos. Preference for the plural form of legitimation adjectives, which is this case
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Fig. 8.4 Overview of context analysis

Table 8.2 Content analysis of annual reports

Search criteria Company A Company B

Company name Count: 398
Percentage: 0.91%

Count: 337
Percentage:0.85%

Top 50 word search: ‘Sustainability’ Count: 0
Percentage: 0%

Count: 28
Percentage:0.20%

Text search: ‘Sustainability’ Count: 51
Percentage: 0.09%

Count: 49
Percentage:0.09%

Text search: ‘Shareholder/Shareholders’ Count: 24/57
Percentage:
0.03%/0.08%

Count: 32/91
Percentage: 0.05%/0.14%

Text search:
‘Stakeholder/Stakeholders’

Count: 16/49
Percentage:
0.02%/0.07%

Count: 27/33
Percentage: 0.04%/0.05%

in this study, could portray structurally conditioned dispositions towards fostering
inclusivity and acceptance.

The ability to resiliently harness internal structures and power relations as
structural-cultural emergent properties is largely influenced by company-specific
factors arising from the diversity in corporate history, structure, culture, vision,
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mission and ethos. This points to the significance of deeply seated causal powers to
bring about change. There were pronounced trends which indicate that the acquisi-
tion of the license to operate, sustainability of business practices and conformity with
national and global best practices mediate the willingness and ability to enable emer-
gent properties for change. In addition, the entrenchment of CSR corporate identity
was indicative of the strength of corporate heritage identity while weak organisa-
tional structure was typically associated with disintegrated CSR corporate identity.
A ‘strong’ corporate heritage identity may reinforce compliance and capitalistic
approaches to CSR (Table 8.3).

8.9 Interaction

Espoused CSR at the organisational level is narrowly reflected in the social context
as practitioners and project beneficiaries developed contextualised approaches
to address prevailing issues, which imbibed the culture of self-reliance and
entrepreneurship in the context of Company A and dependency in Company B.
As Archer (1995) notes, agency exerts two independent influences between T2
and T3: temporal and directional influences. Practitioners generally prioritise the
execution of business plans, irrespective of the applicability of project plans to
prevailing beneficiary realities. Implicit assumptions such as the taken-for-granted
and poverty-induced vulnerability of project beneficiaries leading to disguised social
exclusion and dependency of small-scale farmers to project funding, constitute the
main systemic factors hampering social change. There is room for improved capacity
to unlearn the practices which result in project-induced socio-economic displace-
ments and psycho-social impacts such as loss of entrepreneurial drive, rivalry and
high dependency due in part to flawed project designs and project disruptions. There
is evidence which suggests that the more the autonomy possessed by practitioners,
the lower the tendency for project disruptions and shocks.

The capacity for social learning is moderated by the power vested in agency,
which is mediated by intrinsic resilient capabilities. Practitioners are predisposed to
enable social learning in practice even in the absence of espoused CSR legislation.
This points to the significance of how ‘good’ CSR practices can be independent of
legislation and espoused company ethos. As such, there is evidence which suggests
that goodCSRethos are not necessarily always passed from top–bottombut also from
bottom-top. The efficacy of prescriptive and obligatory CSR legislation to foster
social learning and change at both the institutional and practice levels is limited,
which emphasises the significance and capacity of agency to enable deliberations
which encourage reflexivity.

For example, the vulnerability of project beneficiaries (in both North and South
coasts) to dependency, project disruptions and project-induced displacements is
moderated by the variety of land quality, accessibility to alternative sources of income
and proximity to metropolitan cities. The magnitude of the negative impacts of these
projects outweighs its contribution to the socio-economic development of small-scale
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farmers, especially in relation to the long-term return on investment and sustainability
of these projects.

8.10 Structural Elaboration

Morphogenetic analysis can account for the gradual inception of new social possi-
bilities and change facilitating factors between T2 and T4. Espoused CSR at the
organisational level and practices at the social level are dependent on legitimation.
This points to the lower tendencies for structural autonomy and conditioning to bring
about change. The structural conditioning of a skewed focus on legitimation has
influenced familiarity with and mastery of structure and social problems and ways of
dealing superficially with deeply seated problems. Such structural conditions enable
and reinforce a prescriptive culture towards practices.

The notion of a capitalisitic CSR approach could induce competitive organisa-
tional learning which consequently results in vulnerability to power struggles in the
quest to remain competitive and profitable, and set the tone for another morpho-
genetic cycle. While such vulnerability could foster adeptness to the system in the
short run, it could equally trigger self-reflexive practices in the long run. Continued
co-engagement between actors could encourage the reciprocity of practices, which
could foster social learning at both the organisational and social practice levels.
Albeit, the ability of CSR corporate identity to foster social learning at the organ-
isational level will largely be influenced by company-specific factors arising from
the diversity in corporate history, structure, culture, vision, mission and ethos which
could signal a new morphogenetic sequence (Archer 2011).

The emergent properties (rigorous and resilient policies and practices) inherent in
the quest to acquire the license to operate, ensure sustainability of business practices
and to conform to national and global best practices play a crucial role in the capacity
to harness social learning for a new social reality. In addition, the entrenchment of
CSR corporate identity was indicative of the strength of corporate heritage identity
for company A, while weak organisational structure was typically associated with
disintegrated CSR corporate identity in the context of company B.

These findings reveal that a company with a disintegrated CSR identity can have
more resilient capabilities to bring about change, given its openness to learning,
desperation for stability and hence more room for structural elaboration. Similarly,
a strong corporate heritage identity is not necessarily indicative of a reciprocal link
between espoused values and activity. Conversely, an enduring corporate heritage
identity may not necessarily be improvisatory for autonomous capabilities to bring
about change, but for the willingness of actors to enable co-engaged learning.

Governance issues especially in relation to dealings with small-scale farmers
constitute key sources of conflict and power struggles. The social reality of CSR is
mainly reinforced by conflicting mandates and interests of sustainability managers
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and practitioners; the contested terrain of a skewed focus on reputational risk miti-
gation with less focus on ethical investment and project design flaws such as undue
homogenisation of farming cohorts, respectively.

Emerging evidence from the case studies reveals that small-scale farmers, being
minorities in the value-chain have been negatively affected by the contested ideo-
logical terrain of power struggles—amidst poor climate conditions (see Fig. 8.4).
There has also been a steep decline of registered small-scale sugarcane farmers from
50,000 farmers in 2002/03 to 18,860 growers in the 2015/16 farming season; being
the season which recorded the most devastating drought in 100 years. While increase
in input prices, severe drought resulting in poor land quality, inadequate financing
opportunities and access to new market opportunities are partly responsible for the
decline in the number of small-scale farmers, threats to economies of scale such as
the failure of the one-hectare system, tribal and communal land system, inadequacies
of co-operative and contract farming, and poor governance practices are chief among
the underlying constraints to sustainable farming.

There are patterns which show that CSR in practice is focused on documenting
positive project impacts (with little or no attention to underlying processes of
and interventions for social learning), fostering reputational capital and legislative
compliance, to secure future project funding. It was also observed that attention is
gradually shifting away from fostering project outcomes and life-cycles for sustain-
able development to the struggle formaintaining project-funding cycles amidst turbu-
lence in the agricultural sector. Following the foregoing observation, monitoring,
evaluation and learning interventions which offer context-specific guidelines for
uncovering existing and potential behaviour which mitigate against the culture of
social learning for sustainable development in local economic development projects
would be a welcome addition to structural elaboration.

8.11 Conclusion

This study has demonstrated that the potential for organisational learning for change
is at the crossroad of social responsibility and heritage identity. The uptake of CSR
institutionally and in practice illuminates the efficacy of the taken-for-granted mech-
anisms which foreground the essence of CSR in practice. Insights into how social
learning can occur were buttressed by the efficacy of social interaction and reflexive
deliberations which can give room for the emergence of new practices.

The interaction and negotiation between structural conditionings and the will of
the agent reveal that the positioning and autonomy of agents determine their ability to
enable institutional changes. While the relationship between the structural-cultural
and personal emergent properties identified in this study is not linear, as cognitive
resources which can facilitate the necessary change are inherent in implicit assump-
tions which advance productive diversity in the terrain of meso-level agency. Future
research should explore how the terrain of meso-level agency can be harnessed
to exert power for the greater good, given contextualised institutional setbacks and
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complexities. The onus is on corporate citizens to develop new lenses for approaching
and embracing the multi-layered co-engagements which structural conditionings
foster or endanger in order to develop new ways of seeing, thinking and relating to
structure and power.

The ability of CSR corporate identity to foster social learning at the organisational
level is largely influenced by company-specific factors arising from the diversity in
corporate history, structure, culture, vision,mission and ethos.Willingness to actively
and sensitively channel external and enabling aspirational identities which transcend
prescriptive ambitions can foster a change in attitudes towards sustainability amongst
corporates. Skewed focus on the acquisition of the license to operate, sustainability
of business practices and the quest to conform to national and global best practices
can undermine the capacity to harness social reality to leverage social learning.

Governance issues especially in relation to dealings with small-scale farmers
constitute key sources of conflict and power struggles. The social reality of CSR is
mainly reinforced by conflicting mandates and interests of sustainability managers
and practitioners; the contested terrain of a skewed focus on reputational risk miti-
gation with less focus on ethical investment and project design flaws such as undue
homogenisation of farming cohorts, respectively. Management functions at varied
hierarchical structures draw on diverse resources and rules in different institutional
and social contexts to produce mandate-orientated change learning and outcomes.
For example, sustainability managers and communication officers, extension offi-
cers and local economic development officers all perceive legitimation differently
and have the power to enable/disable associated structural conditioning at will. Prac-
titioners’ transformative agency is largely dependent on the willpower to bring about
desired change(s) in practice, which demands persistent interventions for gradual
changes via structural elaboration.

As such, CSR is predominantly influenced and redefined by the activities of prac-
titioners, which has implications for understanding inherent agential capabilities and
facilitating the culture of social learning. Espoused CSR at the organisational level
and practices at the social level are significantly dependent on legitimation, with
lower tendencies for autonomy, creativity and reciprocity from actors to structure.
Familiarity with and mastery of structural conditionings as well as the prescriptive
nature of practices hamper the capacity of agents to learn and enable organisational
and social learning for social change. However, vulnerability to power struggles
can induce the quest for social learning and equally enable reflexive deliberations
and awareness of the urgency and particularity of situated problems. Continuous
integration between actors could encourage the reciprocity of practices at both the
organisational level and social context.
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Chapter 9
Features of Functioning of Corporate
Entrepreneurial Structures
in Agribusiness of Belarus

Natallia V. Maltsevich, Valery M. Maltsevich, and Tatiana V. Proharava

Abstract The article analyzes the state and prospects of corporate management
development inmodern conditions, describes the distinctive features of the formation
of agro-industrial structures; factors of functioning of agro-industrial associations
are systematized; analyzed the evolution; and identified promising directions for the
development of integration in the AIC of the Republic of Belarus.

Keywords Corporations · Agribusiness · Privatization · Reform · Investment ·
Joint stock companies

9.1 Introduction

The phenomenon of corporations has been studied for a long time, but at the same
time, it should be noted that at this stage in the development of economic science,
researchers do not have an unambiguous opinion on this problem. Famous Russian
corporate relations researcher Milner B.Z. states that the twentieth century was a
century of corporatization, the starting point, which is the moment of separation of
companymanagement from the property. Each stage of corporatization is a change in
the system of economic relations in response to the challenge of time, the dynamism
of consumer demand, production and communications, the increasing complexity,
and knowledge-intensive products. Images of previously unknown corporations
appear—networked, democratic, intellectual, global, and, finally, virtual (Milner
1998).

The corporation as a form of entrepreneurship was formed at the end of the
nineteenth century, at the time of the need for significant amounts of capital for
the construction of mines and railways. The solution to the problem of attracting
large amounts of capital was the sale of a share of the future enterprise to individual
investors. To protect the investor from the risk of liability, it was limited to the share of
the contribution. The concept of “corporation” usually refers to the optimal form of

N. V. Maltsevich (B) · V. M. Maltsevich · T. V. Proharava
Belarusian State University, Minsk, Belarus
e-mail: maltsevich@sbmt.by

© The Editor(s) (if applicable) and The Author(s), under exclusive license
to Springer Nature Singapore Pte Ltd. 2020
D. Crowther and S. Seifi (eds.), Governance and Sustainability, Approaches to Global
Sustainability, Markets, and Governance, https://doi.org/10.1007/978-981-15-6370-6_9

169

http://crossmark.crossref.org/dialog/?doi=10.1007/978-981-15-6370-6_9&domain=pdf
mailto:maltsevich@sbmt.by
https://doi.org/10.1007/978-981-15-6370-6_9


170 N. V. Maltsevich et al.

organization of large-scale production and provision of services. Many researchers,
including such authoritative ones as J. Galbraith, defined the industrial system itself
as part of the economy, which is characterized by the activity of large corporate
structures (Galbraith 1967).

At this stage in the development of the global economy, corporations are the
main legal form of a large business. Corporate organization of production has shown
high economic efficiency at the national and world level. According to estimates,
corporations account for two-thirds of the global gross domestic product (Sadykova
2011).

A comparative analysis of existing forms of the business organization suggests
that the following advantages of corporate business associations are distinguished
in modern economic literature: unlimited opportunities to attract cash capital; a
clear delineation of ownership and management; attracting professional managers to
perform managerial functions; stability of the corporation.

The above advantages have enabled corporations operating in the form of
entrepreneurial entities that are most diverse in terms of industry and territorial
location to largely determine the dynamics of economic development, as well as the
socio-economic stability of states.

At the same time, I highlight the negative aspects in the functioning of corpora-
tions: discrepancies between the functions of ownership and control; the need for
periodic reporting in the media; high competition; increased requirements for regis-
tration and reporting; high level of taxation, double taxation (income from share-
holders, corporate income tax). Many scientists also refer to the negative side of
the functioning of large corporations as monopolization of markets, higher prices
for goods, and a negative impact on the development of small- and medium-sized
businesses (Schwab and Sala-i-Martin 2011).

Such distinguishing features characterize large corporations, as a rule, as a high
market share, the presence of several interconnected enterprises, the practical appli-
cation of raising capital through the issuance of securities, and the company’s high
capitalization.

The general state of their economies, as well as the chosen strategy of socio-
economic development, have a significant impact on the process of establishing
corporate entrepreneurship in a country. Over a long period of time, the economic
model in Belarus was characterized by the hypertrophied role of the state and
the pronounced dominance of the state form of ownership. The notion that
entrepreneurial activity based on private capital was opposed to the development
of the public sector of the economy took root in public consciousness.

Corporate entrepreneurial structures are a relatively new form of organizational
associations in the Republic of Belarus that arose during the mass privatization of
state enterprises. At the same time, it should be noted that in the world economy
the processes of concentration of production, providing not only the concentration
of capital but also a change in property relations, have been going on for centuries.
Large corporations are the most important structural element of the economies of
developed countries, ensuring their sustainable development and competitiveness on
a global scale. They occupy a dominant position in the economies of the developed
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countries of the world, form an increasing share of gross domestic product, and,
as a result, become a system-forming element of the national economies of states.
Moreover, modern large corporations are increasingly positioned as direct partici-
pants in world economic relations, and transnational corporations in their importance
and contribution to the global total gross domestic product significantly surpass the
national economies of many countries of the world (Karantininis et al. 2010).

According to experts from the European Bank for Reconstruction and Devel-
opment, in 2018, the share of products produced by state-controlled enterprises
amounted to 70% of GDP. According to the Securities Department of the Ministry
of Finance of the Republic of Belarus, out of 2387 open joint-stock companies regis-
tered in the national economy, in 1738 the state owns blocks of shares. It should be
noted that the level of economic efficiency of the realization of the rights of the state
as the owner of the share capital, even in cases where the state has a controlling stake,
is very low. In 2018, joint-stock companies with a state share were transferred to the
budget in the form of dividends on state-owned shares of 1.5 trillion BYN rub. At the
same time, the level of state support in 2018, which these same enterprises received,
amounted to 3 trillion BYN rub.

Corporations today operate in various industries and sectors of the economy, at
all levels of the economic system—from regional to transnational. An analysis of the
world experience in the formation of corporate structures in agricultural production
indicates that the modeling of corporate associations in the agricultural sector is
based on the general laws of agricultural development, and the content of the agro-
industrial corporation is largely determined by the forms and types of agro-industrial
integration (Setiawan et al. 2012).

9.2 The Specifics of Agribusiness in Belarus

In a modern economy, corporate governance is one of the most important factors that
determine not only the level of economic development of a country but also the social
and investment climate. Professional corporate governance is becoming a decisive
factor in reducing risks in companies, increasing their capitalization, competitiveness,
and economic efficiency. In a globalized economy, good corporate governance is
becoming a source of competitiveness for countries.

A study of the theoretical aspects of corporate governance indicates that the fairly
new area of research on corporate governance for the Belarusian economic science
originated in 1932. In the work of A. Burley and J. Minza, “Modern Corporation and
Private Property,” the problem of separation of control from property in public joint-
stock companies was first considered (Berle and Means 1932). The authors found
that the development of corporations and the stock market led to the separation of
property from management.

The above studies laid the foundation for the formation of one of the concepts of
agent theory that dominates in corporate governance today, developed by American
economists M. Jensen and W. Meckling to explain relationships within corporations
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Table 9.1 Comparative characteristics of corporate governance models

Factors Model

Anglo-Saxon German–Japanese

Ownership concentration Deconcentrated (atomized) High concentration

Principal owners Institutional and individual
investors

Banks, companies, financial
and industrial groups

Dominant external source of
financing

Capital market Bank loans

Who controls Outsiders Insiders

Agent problem Conflict of interests of
shareholders and managers

Conflict of interests of large
and small shareholders

Disclosure requirements Hard Low

Source Gusakov (2009)

(Jensen and Meckling 1976). Agency costs represent the amount of losses of the
investor, which is associated with the separation of property rights and control, with
the mismatch of the interests of the owners of capital and agents managing this
capital.

There are various approaches to the classification of corporate governancemodels.
The most widespread classification, which is based on such a classification feature as
the relationship of ownership and control. In accordance with this feature, the Anglo-
Saxon and German–Japanese models of corporate governance are distinguished
(Table 9.1).

A study of global corporate governance experience suggests that, despite the
growing importance of corporate governance around the world, there is no universal
set of rules that would be acceptable to economies of all countries. The Russian
corporate governance model, which is in its infancy, on the one hand, has its own
specific features that distinguish it from the two main world models, on the other
hand, there are similar featureswith each of them. For example, in terms of ownership
concentration, the Belarusian model is close to Germany and Japan, but this model
is not characterized by the equally significant influence of banks.

The outsider model of corporate governance is characterized by the predominant
influence of management since the capital of most large- and medium-sized firms
is dispersed. The shares are in the hands of many small owners who do not have
a close relationship with the company, each of them individually cannot have a
significant impact on decision-making in the company. The role of work collectives
is also limited. However, the impact of the institutional environment is such that
management is forced to take into account the interests of the owners since otherwise,
the risk of absorption of the company increases. The priority mechanism for the
redistribution of company funds in an outsider model is the payment of profit to
shareholders, each of which can then effectively diversify its investment portfolio by
acquiring small shares in a large number of corporations.
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The insider model of corporate governance, on the contrary, is characterized by a
limitation of management capabilities with a stronger influence on decision-making
by large owners, closely associated with the company, and labor collectives. In the
insider model, corporate capital is concentrated, which allows large shareholders to
have a significant impact on corporate governance through the board of directors. At
the same time, there are internal company procedures that enable labor collectives to
influence decision-making in the corporation, which also limits the freedom of action
of management. The priority mechanism for the redistribution of company funds in
the insider model is the creation of new company businesses through reinvestment
of profits.

Thus, a common interest in the success of a business does not imply a common-
ality of the individual goals of each group. As a result, a conflict of interest arises
between “principal–agent” or “manager-owner.” Acting strictly in the interests of the
owner, the manager can infringe on his interests, and, acting in his own interests, the
manager infringes on the interests of the owner.The comparative institutional analysis
shows that in developed countries, depending on the characteristics of the institu-
tional environment, there are two basic versions of corporate governance models.
Conventionally, they can be called their outsider and insider models of corporate
governance.

Traditionally, corporate governance in different countries of the world has been
regulated through corporate law. However, with the development of corporate rela-
tions, it becameobvious that legislative acts are not enough tobuild an effective corpo-
rate governance system; it is necessary that the participants in these relations assume
voluntary obligations in this area, which will allow more flexible building of rela-
tions and increase the level of investor confidence. Thus, another form of corporate
governance regulation appeared—corporate governance codes (OECD 2019).

By the degree of development of the stock market, the Republic of Belarus is
significantly inferior to these countries, due to insufficient conditions necessary for
the formation of the securities market. It is obvious that the formation of the Belaru-
sianmodel of corporate governance in the short andmedium termswill proceed under
conditions of a significantly higher level of state regulation of economic processes,
compared with the countries’ representatives of the above models. The Russian
corporate governance model, as well as the degree of integration of the Republic
of Belarus into various interstate economic entities, has a significant impact on the
domestic corporate governance system.

Agricultural production, due to its specificity, differs from other sectors of the
national economy by a number of features. Among them, we can distinguish those
that are of a general nature and those that are specific to the agricultural production
of the Republic of Belarus. In turn, the general features, in our opinion, should be
divided into technological and economic.

Technological features of agricultural production:

1. Agricultural production involves the use of biological means of labor, living
organisms, such as land, plants, animals. The production process here represents
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the change and development of these living organisms, and the content of human
labor is in creating favorable conditions for such development.

2. In agricultural production, themainmeans of production are land resources. Land
acts as a means of production and a subject of labor.

3. The dependence of agricultural production on soil and climatic conditions, which
involves finding agricultural producers in conditions of risk and uncertainty.

4. In agriculture, the production period does not coincide with the working period,
which leads to the problem of seasonality in the production of, especially crop
products.

5. The process of reproduction is closely intertwined with the natural, that is,
production here is associated with the biological cycle of growth and develop-
ment of plants and animals, with natural reproduction. The cessation of biological
processes characteristic of agriculture is the beginning of industrial production.
So, the cultivation of plants and animals, the collection of fruits and the produc-
tion of milk are attributed to agriculture, and the grinding of grain, processing of
fruits, oil production, slaughter of livestock—to industrial.

Economic features of agricultural production:

1. Low price elasticity of demand for agricultural products, which significantly
worsens the financial conditions for the development of the industry.

2. Manufacturers of agricultural products specializing in the production of certain,
as a rule, finished types of marketable products in accordance with the natural
and economic conditions of the zone, which are taken into account when placing
and specializing. In industry, enterprises specialize most often in the production
of a separate part of any type of product.

3. In agriculture, the finished product is included in the subsequent production cycle
as a means of production (seeds, feed, offspring of animals), in connection with
which there are features in the formation of fixed and circulating assets, as well
as a lower level of marketability of products than in industry.

4. Agricultural production is less attractive to investors, which is due to the length
of the production process and, as a consequence, the low turnover of resources.

5. Agriculture is themain producer of food, whereby it directly affects the country’s
food security.

6. The close interindustry relationship of the agricultural sector with enterprises of
the first sphere and the second sphere of the agro-industrial complex suggests
that investments in agriculture cause multiple increases in additional aggregate
demand in other sectors.

7. Agriculture is significantly less involved than other sectors in the process of
financial globalization. Processing enterprises through stock quotes and bonds
on world exchanges have access to borrowed financial resources.

8. Agricultural production is limited in terms of the possibility of intensification
of production, as well as the concentration of capital in comparison with other
sectors of the economy.
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Thus, the above features of agricultural production affect the formation and func-
tioning of agribusiness entities, including corporations, regardless of the state in
which they carry out economic activities (Belsky et al. 2010).

A study of the experience of establishing the corporate sector in the agricultural
sector of the Republic of Belarus suggests that, along with the general features of
agricultural production, the specific features of domestic agricultural production,
which are presented below, should be taken into account:

• The agro-industrial complex is a significant sector of the national economy for
the republic, since, in addition to ensuring food security, it is, in the conditions
of a negative balance of foreign trade, a significant source of foreign exchange
earnings.

• Currently, in the economy of the Republic of Belarus there is a process of concen-
tration of enterpriseswithin the framework of actively forming large holding struc-
tures. The main goal pursued during the creation of holdings is to improve the
manageability and economic efficiency of the public sector by increasing produc-
tion capacities, combining financial flows, human and information resources of
individual enterprises and effectively managing them.

• The functioning of corporate entrepreneurial structures in the agricultural sector
of the Republic of Belarus in conditions of significant state support, which, in
accordance with agreements on the formation of the Common Economic Space,
will be gradually reduced from 16 to 10% of the cost of agricultural products in
2018.

• The domestic stock market is in its infancy, and the secondary market is almost
completely absent. This is confirmed by the fact that in 2018, the volume of the
stock market at the cost of transactions decreased by almost 7 times compared
to 2012. The lack of a secondary market deprives investors of the opportunity, if
necessary, to sell securities. As a result, there is low liquidity of investments in
this financial borrowing instrument and, as a result, low investment attractiveness
of the corporate stock and bonds market.

• Lack of institutional investors in the economy of the Republic of Belarus (invest-
ment agencies, investment funds), who traditionally invest financial resources in
corporate securities. An analysis of the situation in the bond market shows that
banks are the main investor in corporate bonds. In fact, such activities of banks
can be considered as an alternative to bank lending. Securities to maturity are
held by the bank and, accordingly, do not enter the secondary market, thereby not
contributing to the growth of liquidity of the corporate bond market. Among indi-
viduals, corporate non-bank bonds are not popular, as the situation in themonetary
system in recent years has made bank deposits more profitable for investing.
So, despite the fact that according to the ease of doing business index published by
theWorld Bank, the Republic of Belarus moved from 129th place that it occupied
in 2007 to 37th in 2019, gaining 75.77 points out of 100 possible in terms of
favorable business environment (+0.72) (Zapolsky 2010).

• Lack of private ownership of agricultural land.
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• Information on the assets offered for sale is incomplete, access to it is difficult,
its reliability is limited, and not least due to the non-compliance of the financial
statements with the International Financial Reporting Standards. The valuation
of assets offered for sale is unreliable and, as a rule, is close to or exceeds the
book value of assets. The carrying value of state-owned enterprises is usually an
overestimation of the market value of the company. The presence of this circum-
stance in the practice of privatization leads to a reduction in the circle of potential
investors.

According to the Ministry of Economy of the Republic of Belarus, as of the
beginning of 2018, 102 holdings were registered in the State Register, of which
16 are operating in the agro-industrial complex. On average, a Belarusian holding
company unites from 6 to 14 participants, its average number of employees varies
from 97 to 28,329 employees. 5.1% of the total number of people employed in the
economy work in these integration structures, 7.5% of revenue is generated, 11.8%
of industrial production is produced, 11.9% of export products are created.

Thus, the studies performed indicate that in the formation of corporate
entrepreneurial structures in the agricultural sector of the Republic of Belarus, it
is necessary to take into account the historical features of domestic agricultural
production. At the same time, along with the general characteristics of agricultural
production, individual, relevant directly to domestic agricultural production should
be taken into account (Schwab and Sala-i-Martin 2011).

Belarus as a sovereign state inherited from the USSR, in fact, a one-layered
economywith a pronounced dominance of the industrial sector. Its core was made up
of large state-owned enterprises, deeply integrated into the Union national economic
complex. The formation of the corporate sector in the economy of Belarus began
with the development of privatization processes in the post-Soviet space (Table 9.2).

The opening of joint-stock companies in the agro-industrial complex of the
Republic of Belarus was initiated by the Decree of the Cabinet of Ministers of
December 28, 1994, “On the transformation of agricultural processing enterprises
and agricultural enterprises into open joint-stock companies.” An analysis of the
dynamics of transformation of processors and servants of agriculture in the Republic
ofBelarus allows us to identify three stages of corporatization of the above enterprises
(Table 9.3).

Thus, the corporate sector was formed in the structure of the agro-industrial
complex of the Republic of Belarus, as of 01/01/2018, 624 open joint-stock
companies (Table 9.4).

At the same time, 141 joint-stock companies whose shares are in republican
ownership are transferred to the management of the Ministry of Agriculture and
Food of the Republic of Belarus, the remaining communal property is transferred to
local executive authorities. It should be noted that from 2011 to 2018 the number of
open joint-stock companies increased from 374 to 624.

It should be noted that in the structure of agricultural production the share of
large-scale production accounted for 79.1% in 2018, the share of peasant (farmer)
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Table 9.2 Stages of formation of the corporate sector in Belarus

Stages Period Activity

I 1991–1992 The beginning of this stage of privatization was the adoption of September 23, 1991, by
the Council of Ministers of the Byelorussian USSR Resolution №. 360 “On
denationalization of the economy and privatization of state property of the Republic of
Belarus in 1991.” This ruling regulated the provisional procedure for the proclamation and
privatization of state property in Belarus. These were the first regulatory documents on the
transformation of state property. They also contained a list of associations, enterprises, and
organizations subject to denationalization in 1991. On the basis of the adopted documents,
19 enterprises of republican ownership and 42 enterprises of communal ownership were
transformed in 1991

II 1993–1998 The stage of reforming state property in Belarus began in 1993 after the adoption of the
laws “On Denationalization and Privatization of State Property in the Republic of
Belarus” and “On Personalized Privatization Checks.” The new laws determined the legal
basis for the transformation of property in the country, and personalized privatization
checks “Property” was added to the funds for the redemption of state property.
Privatization legislation allowed enterprises to buy shares into ownership. Moreover, in the
process of privatization, employees of enterprises were allowed to acquire 50% of shares
for personalized privatization checks “Property,” and the rest for money, including using
borrowed funds, including loans. The end of this stage was the adoption of March 20,
1998, by the Decree of the President, which prohibited the use of borrowed funds for the
redemption of state-owned shares and imposed moratoria on the sale of shares acquired by
employees of privatized enterprises on preferential terms. A decree dated November 14,
1997 “On the special right (“golden share”) of the state to participate in the management
of joint-stock companies” was also signed

III 1998–2002 Observed the process of folding and inhibition of privatization processes

IV 2002–2008 Characterized by the revitalization process of privatization. Large industrial enterprises,
including strategically important enterprises of the petrochemical complex, were
incorporated. The state policy during this period was aimed at consolidating shareholdings
in the hands of the state with a view to their subsequent sale to a strategic investor. It
should be noted that for the given period of time, the first attempts of the state to take
control of the previously privatized large enterprises fall

V 2008–until now Characterized by imitation is the activation of privatization processes associated with the
fulfillment of obligations under the terms of credit institutions. The cases of
nationalization of previously privatized enterprises continued through the revision of
earlier decisions on privatization, as well as the additional issue of shares with the
subsequent sale of them to the state. In 2008, it was decided to lift the moratorium on the
sale of shares acquired in the course of preferential privatization, according to which,
since 2011, all restrictions on the purchase and sale of shares were lifted. As a result,
many minority shareholders began selling their shares, which could lead to an
uncontrolled change of ownership in a number of enterprises. As a result, on March 14,
2011, the President signed Decree № 107, which restricted the free movement of shares.
New restrictions concerned, first, agricultural processing enterprises of the republican and
municipal level. Such companies were classified as strategically important, ensuring the
food security of the country. And, the regional executive committees and the Minsk city
executive committee received a preferential right to purchase their shares. In the event that
the local government did not repurchase shares of such enterprises within 90 calendar
days, then an outside investor could buy them

Source Gusakov (2009)
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Table 9.3 Stages of the transformation of processing and service organizations in the Republic of
Belarus

Stages Period Activity

I 1995 Dairy and butter and cheese factories, flax plants, food industry enterprises are
transformed into open joint-stock companies

II 1996 The incorporation of most of the regional associations of agricultural chemistry
and some grain-receiving enterprises

III 1997 The remaining part of district associations of agricultural chemistry and
grain-receiving enterprises, as well as enterprises of agro-technical service and
district agricultural supply, was transformed into joint-stock companies of open
type. At the same time, 40% of the shares were transferred to agricultural
producers

Source Schwab and Sala-i-Martin (2011)

Table 9.4 Theorganizational and legal forms of enterprises in the agricultural sector of theRepublic
of Belarus

Indicators 2011 2014 2016 2017 2018 Change, 2018–2011

Total legal entities, of which 1613 1497 1469 1509 1357 −256

Joint stock companies 400 545 612 710 652 252

Open joint stock companies 374 510 580 680 624 250

Closed joint stock companies 26 35 32 30 28 2

Limited liability companies 117 152 168 207 204 87

Additional liability companies 20 13 12 10 8 −12

Production cooperatives 541 348 225 58 38 −503

Unitary enterprises 535 439 452 524 455 −80

Source Agriculture of the Republic of Belarus (2018)

Table 9.5 Structure of agricultural production by categories of farms (in percent)

Categories 2010 2015 2016 2017 2018 Change, 2018–2010

Households of all categories,
including:

100 100 100 100 100 –

Agricultural organizations 64.4 78.3 79.1 79.3 79.1 14.7

Peasant (farmer) farms 1.0 1.9 1.9 2.0 2.2 1.2

Households 34.6 19.8 19.0 18.7 18.7 −15.4

Source Agriculture, Forestry and Fishery (2019)

farms was 2.2%. The control system of the agro-industrial complex is presented in
Fig. 9.1. It is based on the territorial principle of construction.
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Fig. 9.1 The management structure of the AIC of Belarus

9.3 Formation of the Corporate Sector in the Agribusiness
of Belarus

Currently, it is becoming increasingly apparent that the consistent introduction of
modern corporate governance models will be one of the most important conditions
for improving the investment and business climate in the economy of any state and,
as a result, will create the prerequisites for high-quality economic growth. Moreover,
corporate governance and its improvement at the micro and macro levels is an effec-
tive lever contributing to the transformation of the domestic business into a global
competitive environment.

At the same time, it should be noted that corporate governance problems are
actively studied in economic circles, starting from the 30 s, of the last century,
when the process of separation of ownership and management of this property
began to develop actively in large corporations. A study of the essence of the
concept of “corporate governance” indicates that there are many definitions of this
economic category. At the same time, the essence of corporate governance is to
enable shareholders to effectively control and monitor management activities and
thereby contribute to increasing the company’s capitalization. This control implies
both internal management procedures and external legal and regulatory mechanisms.

The following aspects are traditionally distinguished in which corporate gover-
nance plays an important role:

• increasing the efficiency of the company;
• facilitating access to capital markets;
• reducing the cost of raising capital and increasing themarket value of the company;
• increasing the reputation of the company.
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The strategy of forming holdings in the agro-industrial complex of the Republic
of Belarus is currently aimed at restructuring the enterprises of the meat and dairy
industry of the republic, their industrial integration, and the creation of strong, cost-
effective companies in each of the six administrative areas.

The typical structure of meat and dairy products processing holdings forming in
the Republic of Belarus includes a set of enterprises engaged in the processing of
meat and dairy products, as well as trading houses, the controlling company of the
holding will own a controlling stake.

Similar holding companies have already been created in five regions of the
republic. In the Mogilev region, the Mogilev Dairy Company “Babushkina Krynka”
holding was created, which included milk-processing enterprises of the region. In
this case, the creation of the holding is based on the association of milk processing
enterprises on the basis of the brand image of a large and influential structure, which
was OJSC Babushkina Krynka. It should be noted that the creation of holding struc-
tures will affect not only the enterprises of the meat and dairy industry but also other
areas of the country’s agricultural sector (Funk 2010).

The process of creating large holding corporate structures carries a powerful
potential for the effective development of domestic agribusiness. It should be noted
that due to the lack of empirical data on the activities of holdings, it is not possible
to determine the economic efficiency of the functioning of these structures at this
stage.

Investment attractiveness in modern economic conditions is one of the funda-
mental characteristics of the activities of any business entity, as it directly affects
the prospects for its development, competitiveness, and financial stability. More-
over, the stable and sustainable development of the state economy as a whole also
depends on the state and effectiveness of the investment process. In the context of
globalization and increasing competition, the need to integrate financial capital and
intensify investment activity becomes apparent. World experience indicates that an
effective investment policy solves a set of economic problems at the micro-, macro-,
and mesoscale levels, and also creates favorable conditions for economic reform and
restructuring.

Thus, it is undoubted that attracting investment in the company gives it additional
competitive advantages and, as a rule, acts as a powerful impetus for further economic
growth. When attracting or placing investments, there is a need for an objective
assessment of the investment attractiveness of a company, a specific market, the
economy of the state as a whole. This is due to the fact that one of the main problems
inmanaging economic systems is the need to systematically increase their investment
attractiveness.

1. Any decision aimed at increasing the level of investment attractiveness is a
process of converting information into an action of a certain orientation.Undoubt-
edly, the optimal solution can bemade only on the basis of the analysis of reliable
and complete information. It should be noted that the assessment of investment
attractiveness, on the one hand, allows the investor to make an informed decision
on the direction of capital, and on the other hand, it is an investment support tool,
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since it allows you to see the results and, if necessary, make appropriate changes
to the existing investment policy (Agriculture, forestry and fishery. National
Statistical Committee of the Republic of Belarus. Retrieved May 10 2019).

2. In this regard, it should be recognized that investment attractiveness is a very
complex and multifaceted indicator that depends on many factors, including the
political and economic situation in the country, the perfection of the legislative
and judicial authorities, the level of corruption in the state, the qualifications of
staff, financial condition, etc. A study of existing approaches to the classification
of the above factors indicates that most authors identify internal and external
factors that influence investment attractiveness.

External factors—these are factors that are not dependent on the results of the
economic activity of the enterprise. These factors include:

1. The investment attractiveness of the state, which includes the following parame-
ters: the political, economic situation in the country, the perfection of the legisla-
tive and judicial powers, the level of corruption, the development of infrastructure,
human capital of the state. As a rule, rating agencies deal with it, the influence
of which on the course of economic processes in recent years has significantly
increased.
On the negative side, the tax payment system (156th place) should be noted.
Foreign trade legislation does not meet international standards in our country.
The preparation of documents necessary for the implementation of export–import
operations requires a lot of time and human resources. According to the first intro-
duced parameter “connection to the power system” (how much time is needed
for a stable connection of the warehouse to the electric network), the Republic
of Belarus takes 175th place.
In its report, the World Bank noted a number of actions to improve the business
climate in our country: simplifying the transfer of property, abolishing several
taxes, simplifying the procedure for paying income tax and VAT, reducing the
number of tax payments, and introducing an electronic form of tax payment.
The report also notes that for the analyzed period, the rights of investors are
strengthened in the Republic of Belarus by introducing a requirement for greater
transparency of corporate information for the board of directors and the public
(Belarus in the Doing Business Rating 2019).

2. Investment attractiveness of the industry, including:

• The level of competition in the industry;
• Current industry development;
• The dynamics and structure of investment in the industry;
• Stage of development of the industry.

Internal factors include factors that depend directly on the result of the economic
activity of the enterprise. Therefore, internal factors are the main lever of influence
on the investment attractiveness of the enterprise. These include:
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1. The financial condition of the enterprise, recovered on the basis of the following
indicators: loan to equity ratio, current liquidity ratio, asset turnover ratio, return
on sales, net profit, return on equity, net profit.

2. Organizational structure of company management: the share of minority share-
holders in the structure of company owners, the degree of state influence on the
company, the degree of disclosure of financial and management information, the
share of net profit of the tearing off a company in recent years.

3. The degree of innovation of the company’s products.
4. Stability of cash flow generation.
5. The level of diversification of company products.

Thus, the above factors affect the investment attractiveness of all enterprises,
regardless of the legal form of business. At the same time, the investment attractive-
ness of corporate entrepreneurial structures has its own characteristics, which are
determined by the nature of equity. World experience indicates that the key guide-
line for corporate development has been the growth of capitalization. In turn, the
company’s share price reflects its value, based on the available data on the company’s
earnings and its business prospects.

In this regard, for an objective assessment of the investment attractiveness of
securities-based companies, it is necessary, along with the above parameters, to
use ratios, which can conditionally be divided into three groups. The first group of
ratios includes the coefficient of coverage of current liabilities with liquid assets
and the debt on capital, which the business structure has. The second group of indi-
cators includes coverage ratios for ordinary and preferred shares. The third group
of ratios includes odds related to dividend payments. The experience of countries
with developed market economies also indicates that a unique feature of corporate
entrepreneurial structures is the possibility of attracting investment capital through
an IPO. The use of this effective instrument for attracting investments by domestic
corporate structures in the Republic of Belarus is at the initial stage.

9.4 Capitalization as a Criterion for the Effectiveness
of the Functioning of Corporations in Belarus

The world experience in the functioning of corporate structures indicates that the
formation and implementation of an effective dividend policy help to increase the
investment attractiveness of both the issuer’s shares and the corporation itself. It
should be noted that it is subjective in nature since there is no single dividend policy
of companies in the modern economy. At different stages of their formation and
development, depending on the situation prevailing in the market, corporations seek
to either accelerate accumulation or increase dividend payments to shareholders.

The formation of the corporation’s dividend policy is carried out taking into
account the peculiarities of the company, its growth rate, sustainability of received
income, the availability of investment opportunities from external sources, the scale
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of production, shareholder preferences, and other factors. At the same time, despite
the large number of factors influencing the dividend policy of the corporation, it
should be noted that the choice of the dividend policy implemented by the company
comes down to the need to solve two main interrelated tasks:

• maximizing the aggregatewealth of shareholders in the formof dividendpayments
and an increase in the capitalized value of the company;

• ensuring the necessary amount of the company’s own capital for the implemen-
tation of expanded reproduction.

It is obvious that the solution to the above problems involves establishing a balance
between the current consumption of profit by the owners and its accumulation, and
the role of the dividend policy is to optimize the proportions between the consumed
and reinvested parts of the profit.

Thus, the dividend policy is one of themost difficult problems that lies in the plane
of corporate relations, and its significance is primarily due to the fact that it is directly
related to the use of the corporation’s net profit. Moreover, the dividend policy is a
combination of methods and principles for making managerial decisions aimed at
choosing the optimal proportion of profit distribution. The desired optimal propor-
tion should contribute to the growth of the company’s capitalization and provide a
financial basis for its sustainable development in the long term.

Under the conditions of global changes in the institutional environment and the
financial sphere of the world economy, the importance of capitalization is increasing,
thereby significantly determining the level of development of national economies. A
consequence of the above trend is the allocation by the level of aggregation: company
capitalization, market capitalization, regional capitalization, country capitalization.
Of greatest interest is the lower level of aggregation (micro-level), which is charac-
terized by the concept of “company capitalization” since this level is a component
for the next three levels (macro-level).

The concept of “capitalization” is not new, but the study of the essence of this
category began only at the end of the past—the beginning of this century. Studies
of the theoretical aspects of “capitalization” indicate that the modern theory of capi-
talization is based on the works of foreign scientists. Among the researchers who
made the greatest contribution to the study of this problem, one can single out such
as J. Greenblatt, T. Koller, S. Cottle, T. Cowland, R. Murray, W. Sharp, J. Soros, and
others. Capitalization, in the interpretation of the data of scientists, is an integrated
indicator of the market value of the corporation, based on the market value of shares.

Russian scientists, including A.S. Permyakov, A.N. Ovsyannikov, G.I. Khotin-
skaya, Yu.V. Ezhov, V.V. Kazintsev, V.V. Piven, E.V. Galtseva, M.V. Dedkova et al.
Are inclined to the definition of capitalization given by representatives of foreign
scientists, but, at the same time, consider capitalization to a greater extent from the
position of increasing the corporation’s own capital.

Thus, summarizing the existing approaches to determining the essence of the
concept of “capitalization,” we can state that the market capitalization of a company
is the value of all its shares, which is defined as the product of the market price of one
share and the total number of shares issued by this company. The capitalized value



184 N. V. Maltsevich et al.

of the company is formed in the stock market and depends on financial stability,
profitability, competitiveness of the company’s products, novelty of equipment, staff
qualifications, management system, and many other characteristics.

A study of the theory and practice of forming an effective dividend policy of a
corporation indicates that it is characterized by individual stages of construction for
each specific company. At the same time, a generalization of these features allows us
to distinguish three general stages that are present in the algorithm for the formation
of the dividend policy of all companies:

• the choice of the type of dividend policy;
• determination of the form of dividend payment;
• assessment of the effectiveness of dividend policy.

At the first stage, the corporation must determine the type of dividend policy.
There are three main types of corporate dividend policy: conservative, moderate,
and aggressive.

The conservative type involves the use of the residual dividend principle, in which
most of the profits are reinvested in the business.As a rule, it is focusedon the payment
of fixed dividends.

The moderate type provides for a constant percentage distribution of net profit on
payment of dividends and development of production in equal shares, with minor
adjustments in the long term.

An aggressive type of dividend policy implies a desire to maximize dividend
payments. Moreover, it provides for a systematic increase in the size of dividend
payments.

The second stage in the formation and implementation of the dividend policy is
the choice of the form of dividend payment. The main of these forms are payment
of dividends in cash, payment of dividends by shares, automatic reinvestment of
dividends in additional shares, redemption of own shares by a joint-stock company.

In the third stage, the effectiveness of the dividend policy is assessed. The
following indicators are used to assess the effectiveness of the corporation’s dividend
policy: dividend yield ratio, dividend income, share price to earnings ratio, market
price to earnings ratio per ordinary share, dividend payout per ordinary share.

For the Republic of Belarus, where corporate forms of organization of business
entities are still in their infancy, and domestic capital is poorly involved in the process
of globalization, a serious mistake of domestic corporate management and relevant
government structures would be to focus exclusively on the problems of business
survival within the framework of national households. This is largely due to the need
to take strategic steps to overcome the consequences of the global financial crisis,
aimed at using the difficult economic and geopolitical situation in the world to find
ways to solve the issue of competitive advantages of the Republic of Belarus and
positioning on the world market.

The preference for any organizational form of association of capital (concerns,
financial and industrial groups, holdings) is associated with goals, as well as with
the willingness of participants to transfer the management function of the parent
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organization, with antitrust restrictions. Practice shows that enterprises can imme-
diately move to some form of association (for example, the formation of concerns
in the Republic of Belarus, carried out on the basis of ministries and their subor-
dinate enterprises), or move forward to it sequentially through corporatization with
the subsequent pooling of capital in the process of formation corporate structures of
various degrees and forms of control.

The formation of concerns in the republic did not lead to the formation of classical
corporate structures, but rather served as a newname for previously existing relations,
therefore for many of them, the question of effective financial, material, and human
resources management remains open.

In addition, the need to create an effective dividend policy in the agricultural
sector of the Republic of Belarus is due to the fact that the organization of economic
activity in the form of joint-stock companies has become widespread in comparison
with other legal forms of business. Moreover, in the structure of the agro-industrial
complex, there is a steady tendency to increase the number of joint-stock companies.
At the same time, while the dominance of corporations in countries with devel-
oped economies takes place against the background of an adequately developed
stock market, the Belarusian economy is characterized by significant imbalances,
primarily due to the insufficient development of the system of basic market institu-
tions. Accordingly, the formation of an effective and efficient dividend policy should
be carried out in parallel with the improvement of the stock market.

The capitalized value of the largest corporations of the Republic of Belarus
is significantly inferior to the leading corporations of the world in this indicator.
According to the Securities Department of the Ministry of Finance of the Republic
of Belarus, the value of the 10 largest companies in the country amounted to $5.782
billion based on the nominal value of shares (Fig. 9.2).

Analysis of the effectiveness of the functioning of corporate structures in the
economy of the Republic of Belarus suggests that in order to improve the busi-
ness reputation of domestic corporate companies, including in global markets, it is
necessary to use modern corporate governance tools in practice, including increasing
the transparency of companies, attracting independent directors, regular payments
dividends and IPOs in the domestic and international markets. A significant factor
hindering the efficient functioning of domestic corporations is the poor development
of the financial market, including the stock market and the derivatives market, the
lack of necessary conditions for the development of institutions to support corpo-
rate governance, and the lack of mechanisms for redistributing property in favor of
effective owners.

Thus, the studies performed indicate that in a modern economy, market capital-
ization is positioned as the main criterion for the effectiveness of a corporation. Its
role and importance in the economy are constantly growing since the use of market
capitalization mechanisms makes it possible to create an integrated system that can
ensure sustainable development based on the company’s own potential. An increase
or decrease in its value depends solely on stock prices on the stock market.

The development trend of the global economy indicates that the concept of capi-
talized value is considered as the basic paradigm of business development. Due to
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Fig. 9.2 Capitalized cost of the 10 largest companies of the Republic of Belarus (Belsky et al.
2010)

the insufficient development of institutional mechanisms, as well as the imperfection
of the economic conditions governing the interaction of subjects of capitalization,
the functional impact of the capitalization process in the economy of the Republic
of Belarus is not fully realized (Maltsevich 2015).

9.5 Conclusions

The studies carried out to identify the features and main trends in the develop-
ment of corporate entrepreneurial structures in the agribusiness of Belarus allow
us to conclude that market principles of management, regardless of the specifics
of the national integration model, require the creation of appropriate conditions for
the development of effective forms of cooperative integration in the agricultural
sector. The implementation of the identified prospects for improving the integration
mechanism will ensure the formation of a qualitatively new agro-industrial produc-
tion, increasing innovative activity in the agricultural sector, and gaining a stable
competitive position in foreign markets in order to enter the global food system.

To form an effective corporate sector in the economy of the Republic of Belarus
at the initial stage, the following measures should be taken.

Firstly, the formation at the macro level of a favorable business environment as
a combination of socio-economic and legal conditions, including guarantees for the
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protection of investor rights, effective anti-corruption, legislative differentiation of
property and control, the formation of stable legislation.

Secondly, in order to bring corporate governance practices closer to effective
corporate governance standards, amend legislative acts that conflict with the basic
principles of corporate governance.

Thirdly, to develop the necessary regulatory framework, including the adoption
by each corporation of a code of corporate conduct, create the necessary conditions
for the development of corporate governance support institutions in the Republic of
Belarus.

Fourth, in order to increase the efficiency of the functioning of corporations
with state participation, it is necessary to change the qualitative composition of
boards of directors by including independent directors and gradually replace state
representatives from among public servants by professional managers.

The above arguments indicate, on the one hand, the incompleteness and high
dynamism of the development processes of corporate entrepreneurial structures, and
on the other hand, the great potential of this area of improving the organizational
structure of the national agro-industrial complex.
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Chapter 10
Workplace Bullying: A Critical Look
at Legal Protection in Brazil and Portugal

Alisson Renato Medeiros de Araújo, Iva Alberta Teixeira Faria,
and Rosana Muniz de Medeiros

Abstract Work saves us from three great evils: boredom, vice, and necessity
(Voltaire). The present study deals with intersubjective relationships in the work-
place, which are naturally conflicting and potentially capable of affecting individ-
uals, both physically and psychologically, and results from the realization that some
behaviors in the workplace can configure situations of harassment in the workplace,
curtailing dignity, self-esteem, quality of life and workers’ rights. Faced with this
objective reality, it is possible to perceive the legal protection existing in countries
such as Portugal and Brazil, in the application of the law, regarding the protection
and guarantee of a dignifying workplace. To that end, the question of this research
lies in the analysis of the relevant legislation in the two countries, in the search of
the gaps that favor, in a certain way, the practice of these harassing behaviors. The
methodology adopted for the study is a review of the literature. The results point to
the existence of broad protection legislation in both countries, but with little use and
low effectiveness. It is hoped that this study will disseminate knowledge in order to
stimulate new and in-depth studies in the area.
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10.1 Introduction

The present study is configured as an exploratory exercise, both critical and descrip-
tive, about a controversial and conflicting theme such as workplace bullying in an
employment situation.

Regarding the critical eye,we donot intend to propose conjectures based onbeliefs
or common sense value judgments, but rather propose thinking about the situation
in question, critically, because we realize that this “does not configure as a simple
recurrent thinking, on the contrary, this kind of activity requires analysis, knowledge
and evaluation criteria on thinking” (Medeiros et al. 2014, p. 343) reflexively, in
other words, as a critical thinker.

From the perspective of the critical thinker, we agree with Cohen when he states
that the true critical thinker “looks forward to solid evidence, coldly ponders the
statements and resists the calls of prejudice” (Cohen 2017, p. 63) because “one
of the main goals of critical thinking is to reach true conclusions based on sound
reasoning and true premises” (Warburton 2011, p. 54). In this expectation, we will
conduct the theme of the study.

In the current context, we can still consider workplace bullying a frightening,
silent, and worldly issue and, therefore, indispensable to be studied because it is
only from the visibility of a given phenomenon that “the study is feasible and can
be analyzed comparatively, even though we should be vigilant not to trivialize the
subject and make it more a fashion theme that dies in irrelevance and practical
sterility” (Freitas 2007, p. 3).

In a review of the specific literature on the subject, Andrade and Baptista (2013)
highlight three dimensions that delimit the phenomenon ofworkplace bullyingwhich
we briefly present: first—workplace bullying is characterized by repeated, persis-
tent, and aggressive behaviors continued over time; second—that workplace bullying
procedures have an intimidating, humiliating, and offensive character; third—indi-
cates that in the situation of being harassed, the victim has difficulty defending herself
(Andrade and Baptista 2013, p. 112).

Faced with this reality we seek to answer the research question: in terms of legis-
lation/legal apparatus, Portugal and Brazil have contributed to ending or minimize
workplace bullying?

With the purpose of this question, we seek with this study, appropriate points of
a critical analysis of legislation in both countries, using a qualitative case study.

10.2 Theoretical Reference

10.2.1 Critical Thinking

It has become consensual among some authors the importance of critical thinking in
citizen life. For Paul and Elder, critical thinkers use their skills generic in all the fields
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and subjects in which they are involved and they “question information, conclusions
and points of view” (Paul and Elder 2006, p. 2) and not to obey a rule of logic and
justice, they seek to be accurate and relevant.

Critical thinking (CT) “is decision making in an attentive and thoughtful way and
the willingness to become aware of the processes by which we come to conclusions
and choose alternatives” (Branco 2013, p. 7). Thus, it can be used in the analysis of
any theme, if the logic of the arguments, language transparency, and evaluation of
conclusions and sources of information are kept in mind.

In a specific literature review on the topic, we find variants of definitions about
the CT pointing to the same matter on the issue of relevance and prestige. For Norris
& Ennis, 1989, CT is reasonable, reflective thinking, and focused on deciding what
to believe or do. According to Paul and Elder (2006), CT is a way of thinking about
any subject, content, or problem. In another definition, we find that the CT is the art
of analyzing and evaluating thought with a view to improve it (Paul and Elder 2006).

All these variants of definitions allow us to conclude that the CT involves a
reflective thinking about supposed beliefs and value judgments in which we base our
daily conclusions and considerations. We have learned to prioritize the development
of skills for the use of rational thinking strategies.

10.2.2 Workplace Bullying in Portugal

The definition of workplace bullying is enshrined in the Portuguese legal system,
Article 29 of the Labor Code (LC). Workplace bullying, therefore, is an:

“unwanted behavior, namely that based on practiced when accessing employment or on
one’s own employment, work or vocational training, for the purpose or effect of disturb or
embarrass the person, affect his or her dignity, or create an intimidating, hostile, degrading,
humiliating or destabilizing environment.1

The Portuguese concept of workplace bullying is therefore presented to us as a
broad concept that can be subsumed in a vast number of conducts. Therefore, as
regards to this issue, we present a Table 10.1 taken from the study2 developed by
the Interdisciplinary Center for Gender Studies (CIEG) and the Institute Of Social
Sciences and Politics (ISCSP) promoted in 2015 by the Commission for Equality in
Labor and Employment (ISCED) which operationalizes the concept of workplace
bullying.

The socially relevant interest at stake in workplace bullying is moral integrity.
However, this broad notion still fit other typologies such as discriminatory workplace

1https://cite.gov.pt/pt/legis/CodTrab_indice.html.
2Torres, A., Costa, D., Sant’Ana, H., Coelho, B. & Sousa, I. (2016). Sexual and moral harassment
in workplace in Portugal. Lisbon: Commission for Equality at Work and Employment (ISCED),
available in: https://cite.gov.pt/asstscite/downloads/publics/Assedio_Sexual_Moral_Local_Work.
pdf:accessed 05/19/2018.

https://cite.gov.pt/pt/legis/CodTrab_indice.html
https://cite.gov.pt/asstscite/downloads/publics/Assedio_Sexual_Moral_Local_Work.pdf:accessed
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Table 10.1 Operationalization of the concept of workplace bullying

Workplace bullying

Social isolation
Have promoted their isolation or
lack of contact with colleagues;
Have promoted their isolation or
lack of contact with bosses

Professional pursuit
Definition of goals impossible to achieve;
Systematic devaluation of job;
Inadequate functions

Workplace bullying
Systematic threats of dismissal;
Situations have been the target of stress with
the goal of provoking uncontrollability

Personal humiliation
Have been humiliated due to psychological or
physical characteristics

Source Figure taken from the Commission for Equality in Work investigation, Harassment. Sexual
and moral behavior at work in Portugal, Lisbon, February 2016, p. 6

bullying and simple workplace bullying if it is based on a discrimination factor or
not.

Workplace bullying is reflected in practice, by a harassing, hostile behavior, and
humiliating character in order to undermine, weaken the worker, causing him to
adopt behaviors that he does not want.

The behaviors that are put into practice by the harassing agent may or may not
be based on some established discriminatory factors enshrined as such in Article 24,
LC # 1:

[…] Descent, age, gender, sexual orientation, gender identity, status family situation,
economic situation, education, origin or condition, genetic heritage, reduced working
capacity, disability, chronic disease, nationality, ethnic origin or race, territory of origin,
language, religion, political or ideological beliefs and union membership […]

The discriminatory factor is then the element that distinguishes the twomodalities
of workplace bullying, so if workplace bullying is based on a discriminatory factor,
we will be facing discriminatory workplace bullying and, if that if there is no such
basis, we will be facing a case of simple workplace bullying.

Another possibility of classifyingworkplace bullying is based on themotivation of
the conduct of the aggressoragent and distinguishes three modalities: the emotional
workplace bullying, the strategic, and the institutional one.

Emotional workplace bullying, also known as psychological workplace bullying
is, as a rule, in practice by a subject who shows a tendency to provoke conflict and
is especially aimed at obtaining a psychological effect on the victim, by provoking
episodes of anxiety, emotional tension and physical exhaustion and psychological.

Strategic workplace bullying, for its part, is one that is based on aggressive tech-
niques with well-defined strategic objectives. In the words of Julio Gomes, in this
type of workplace bullying, we are facing an “economic Darwinism, which imposes
a merciless selection of the best, which then emerges as a mechanism of justification
of workplace bullying” (Gomes 2008, p. 172).

Finally, institutional workplace bullying, commonly confused with the strategic
workplace bullying because they both come from objective decisions by employers,
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but which, according to Rita Garcia Pereira3 is a “resource management strategy” in
the wake of new forms of work organization” and differs from the previous typology
for targeting “the entire universe of workers, with a view to the implementation of
certain procedures or the prohibition of certain behaviors, aiming to achieve better
productive results.”

10.2.3 Legal Protection in Portugal

The reinforcement of labor legislation implemented by Law 73/2017, of 16 August,
which entered into force on 1 October 2017 didn’t intend to change or redefine the
concept ofworkplace bullying but rather reinforce the punishments already enshrined
in Portuguese legal system by way of greater protection for victims of workplace
bullying—noting that the “introduction of innovative norms in the Portuguese legisla-
tive system imposed additional duties on the employer, giving it a more active role
in preventing, combating and eliminating deviant and illegal behavior in the context
of the organizational structure of the company” (Araújo et al. 2018, p. 121).

One of the great innovations of the Legal Diploma comes from the addition of
paragraph 6 to Article 29 LC which established a prohibition for the employer to
sanction the complainant and his or her indicatedwitnesses by statements provided or
facts established in the judicial or administrative proceedings of workplace bullying
until the final decision unless if it is shown that they acted maliciously.

This amendment has addressed one of the main procedural difficulties that exist
of witnesses missing the trial hearings for fear or even because of a “threat” from
employers and that led to many situations eventually go unpunished. “The measure
thus succeeds in preventing employers use disciplinary procedures and sanctions
retaliation and can obviate the issue of testimonial absenteeism” (Faria 2019, p. 70).

Article 29 of the LCmaintained thewordingwith regard to theworkplace bullying
(current paragraph 2) and sexual harassment (current paragraph 3) but the ban on
workplace bullying was expressly introduced (current paragraph 1),4 the right of
victims to compensation for property damage and non-material damage (current
paragraph 4) and workplace bullying constitutes a very serious offense, without
prejudice to any criminal liability provided for by law (a current paragraph 5) which
may eventually result in the commission of a stalking crime.5

But others were the relevant changes in the field of workplace bullying.
Article 127 of the LC (Duties of Employers) now establishes two new points

[k) and l]] which give rise, on the one hand, to a new obligation for employers
with seven or more employees to adopt codes of good conduct for the prevention and

3Pereira, R. (2009). Mobbing ou Assédio Moral no Trabalho—Contributo para a sua conceptual-
ização. Coimbra: Coimbra Publisher, p. 175.
4It should be noted that the current wording refers only to the formulation of “harassment” thus
encompassing all Harassment formulas.
5Article 154-A of the Penal Code.
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combat of workplace bullying and, on the other hand, the duty to institute disciplinary
proceedings is now established whenever potential workplace bullying situations are
known, departing from the traditional discretion of the employer’s disciplinary power.

However, of all the changes introduced by Law 73/2017 of 16 August, the one
introduced in Article 283 of the Labor Code is perhaps the one with a greater expres-
sion, as in paragraph 8, it states that workplace bullying can be a source of occupa-
tional diseases by recognizing the figure of the employer as the person responsible
for repairing the damage and for all the expenses related to damages that may be
reflected in the workers’ health that result from workplace bullying.

In addition, paragraph 9 has been added stating that the responsibility for the
payment of compensation for this damage is the Social Security that is subrogated
workers’ rights, to the extent supported by them, plus arrears interest.

Article 331(2)(b) of the LC, in turn, presents a legal innovation to the presumption
of the abusive nature of the disciplinary sanction applied until one year after the
employee’s denunciation or exercise of rights arising from the act of workplace
bullying and therefore the amendment raises serious obstacles to employers to resort
to such work as a form of retaliation for reporting the practice of acts of workplace
bullying.

But the news also came at the level of termination of employment. Thus, if, in the
context of the termination of an employment contract by agreement (Article 349(3) of
the LC), it is compulsory to mention expressly in addition to from the date on which
the agreement is concluded and the effects begin to take effect, the legal deadline for
the worker to unilaterally terminate the revocation agreement.

On the other hand, Article 394(2)(f) LC expressly states that workplace bullying,
which is duly reported to the “Working Conditions Authority,” carried out by the
employer himself or his representative, is a just cause for termination of the contract
at the employee’s initiative, with immediate effect and determines compensation
between 15 and 45 days of and diuturnities for each full year of seniority, taking into
account the value of retribution and the degree of the unlawfulness of the employer’s
behavior and cannot be less than three months of basic salary and seniority, in accor-
dance with Article 396 of LC. It should be noted here that 396(3) provides for
the possibility of compensation to be higher whenever the worker suffers property
damage and not higher assets.

10.2.4 Workplace Bullying in Brazil

Publications around the theme of workplace bullying in the Brazilian reality are
relatively recent. The “first texts published in Brazil date from 2001” (Freitas 2007,
p. 3), however, in a short time, the issue reached a level of interest in the debates and
discussions of publications both in academia and outside this circle.

In Brazil, as in many other countries, the characteristics of workplace bullying
are not different aspects and effects and can be “conceptualized as abusive conduct,
of a psychological nature, which undermines the psychic dignity of the individual,
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reiterated, with the effect of a sense of exclusion from the environment and social
life” (Filho et al. 2016, p. 8).

In a literature review, Andrade and Baptista (2013) highlight three dimensions
for workplace bullying, where the first is characterized by the occurrence of aggres-
sion, repeated and persistent, continuously over time; the second one that workplace
bullying procedures are intimidating, humiliating, and offensive. They aim to break
the psychological resistance of the victim, attacking their dignity and discrediting it
towards other people; and the third—indicates that is being harassed, the victim has
difficulty defending himself (Andrade and Baptista 2013, p. 112).

As categorization, workplace bullying presents three different ways of being
classified as follows: vertical, horizontal, or mixed. Vertical harassment is that,

practiced between subjects of different hierarchical levels, involved in a legal relationship
of subordination. It is the most commonly used modality. Workplace bullying, given the
inequality between the subjects involved. When practiced by the hierarchically superior, in
order to achieve his subordinate, is called vertical descending, due to the sense adopted by
the ascending vertical […] conduct will be when the hierarchically inferior act to harass your
superior (Filho et al. 2016, p. 11).

In the case of horizontal workplace bullying, the practice of action takes place
through workplace bullying that is “triggered by colleagues of the same hierarchical
level and are motivated by factors such as: competitiveness for a promotion, feelings
of envy, enmity for personal reasons, among others” (Grazina and Magalhães 2011,
p. 112).

Mixed workplace bullying occurs when the victim of harassment, in an employ-
ment relationship, “abuses both his superiors and his companions—as when the
group elects a single culprit for all the inconveniences and problems that happen in
the company, for example”.6 In most cases, an author heads the workplace bullying
process and urges other colleagues to follow their purpose of harassing the victim.

In some situations, workplace bullying at first becomes imperceptible and the
harassed usually does not identify, at first glance, that it is in a situation of workplace
bullying because, at first, it occurs as a harmless attitude, “because people they tend
to spot the attacks, joking them; then it spreads strongly and the victim is subjected
to a greater number of humiliations and games of bad taste” (Heloani 2005, p. 104)
that end up generating huge disruptions in life, personal and professional.

10.2.5 Legal Protection in Brazil

The absence of a specific legal order on the issue of workplace bullying in Brazilian
law should not be regarded as a delay in the event of protection since the Constitution
ensures respect for human dignity, citizenship, image and moral heritage of the
worker, including compensation for moral damages (Article 5, V and X, of the SC)
(Meneses 2002, pp. 194–195) in any situation.

6https://blog.mouraesantana.com/assedio-moral-no-trabalho/.

https://blog.mouraesantana.com/assedio-moral-no-trabalho/
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Under Brazilian law, there is “no unified legislation to combat moral violence in
companies, that is, there is no federal law that deals with theme” (Soares and Duarte
2014, p. 35) with the attention that the case requires.

Workplace bullying, despite not having express worker protection, has already
focused on proposal initiatives such as Bill No. 4,591/01, authored by the Rita
Camata—PMDB/ES, which has in its scope “on the implementation of penalties
for the practice of “ workplace bullying” by Union civil servants, municipalities and
federal public foundations to their subordinates,” changing the Law No. 8,112, of
December 11, 1990,7 which was eventually filed.

In the event of dismissal of the worker, where he can prove a workplace bullying
behavior in Brazil “besides the nullity of the dismissal and the reintegration into
employment (Article 40, I) of Law 9029/95) may give birth to claim for termination
of employer’s contract for breach of duties and contractual obligations (Article 483,
d) of the Labor Code), excessive rigor or demand for services beyond the forces of
the worker (CLT Article 483, a) and b) (Meneses 2002, 194).

In these circumstances, the victim has the right to “sue in addition to the amounts
resulting from indirect contractual termination but also the compensation for moral
damages ensured by item X of Article 5(x)) of the Lex Legum “[…], the equality
provided for in article 5 of the CF does not restrict the employment relationship to
the mere economic relation subordinate: ensures the worker the necessary respect for
human dignity, citizenship, image, honesty and self-esteem.” (“Moral Harassment
– Illness Professional That Can Lead to Permanent Disability and evenDeath,” news-
paper Labor-19926/3, Edit. Consulex, 10/05/2002, p. 100, Brasília-DF) (Meneses
2002, p. 195).

Today, one of the greatest harms that has been generated around the worker and
configured asworkplace bullying is theway companies use to getworkers “to achieve
goals, which has increasingly led to dire consequences for those who are subjected
to this form of aggression, besides generating an increase in the demand for actions
claiming compensation for moral consequences of such unlawful conduct” (Soares
and Duarte 2014, p. 22).

However, in a country with the population and territorial dimension as the
Brazilian, cases of workplace bullying situation records could also accompany this
representativeness, however, the data of this reality does not confirm the situation in
the records of the first three months of 2017/2018 and 2019 as shown in Table 10.2.

This representation shows that, in the early years of 2019, the cases of workplace
bullying records were lower than the first months of 2017 and 2018. Trade unions
claim an increase in complaints “between private and public servants on workplace
bullying increased significantly in the last months” […]. However, complaints have
not turned into formal processes” (Batista 2019, s/p).

From the expert’s point of view, we cannot celebrate that the results point to a
social inhibiting factor in the situation of workplace bullying at the workplace, on
the contrary—it represents “a warning sign about fear or repression, which should
not be ignored, or even an effect of the labor reform, which transferred to the worker

7https://www.camara.leg.br/proposicoesWeb/fichadetramitacao?idProposicao=28115.

https://www.camara.leg.br/proposicoesWeb/fichadetramitacao?idProposicao=28115
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Table 10.2 Workplace bullying records

Month 2017 % 2018 % 2019 %

January 10,422 9.7 2884 5.9 3358 5.4

February 1273 9.2 4013 5.8 4879 5.3

March 15,919 9.0 5094 5.4 4962 5.8

Source Adaptation from: https://www.correiobraziliense.com.br/app/noticia/brasil/2019/05/06/int
erna-brasil,753261/casos-de-assedio-moral-crescem-nobrasil.shtml

the burden of the costs of lost labor causes” (idem/ibidem) which, need further and
better investigations.

10.2.6 Methodology

The present study, in methodological terms, is directed as a qualitative study for a
case study. From the perspective of qualitative approach research, “it is dedicated
to the analysis of concrete cases, in their particularities of time and space, starting
from the manifestations and activities of people in their own contexts” (Flick and
Parreira 2005, p. 13). The case study, because it was generated through real everyday
situations, which were identified “from the researcher’s desire to explain some situa-
tions from practice.[…], aiming at monitoring and judging the quality and relevance”
(Silva et al. 2010, p. 127) of the theme, and situations addressed here.

The research field that guided the study focuses on articles published in
annual/national and international scientific events; in bibliographic sources that
address the issue of workplace bullying and in legal and news national dissemination
means in both countries.

As a category of analysis, in a study involving the critical eye, therefore, directed
to critical thinking—we made use of two categories—evidence and meaning that
these allow us a reflection capable of responding to the proposed research question.

10.2.7 Final Considerations

In directing a critical eye aboutworkplace bullying regarding legal protection adopted
in countries such as Portugal and Brazil and, after consulting articles and legal docu-
ments that address the theme, we dare to infer that prevention is the first and most
effective form of defense against workplace bullying.

So far, with this finding, we have not added anything new. The wisdom popular
saying “prevention is better than cure” fits the question ofworkplace bullying. Ideally,
the respect and dignity of any citizen should be the maxim practiced in society

https://www.correiobraziliense.com.br/app/noticia/brasil/2019/05/06/interna-brasil,753261/casos-de-assedio-moral-crescem-nobrasil.shtml
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and particularly in the workplace thus, the printed scars in which he suffered from
workplace bullying would, once and for all, pass.

In Brazil, in the absence of specific legislation to address harassment issues evokes
the Federal Constitution of 1988 and is contemplated in Title I—Fundamental Princi-
ples—Article 1—The dignity of the human person; in Title II—Fundamental Rights
and Guarantees—Chapter I—The Rights and Duties of Individuals and Collective—
Article 5: All are equal before the law, without any distinction, Brazilians and
foreigners resident, in the inviolability of the right to life, liberty, equality, secu-
rity, and property, as follows: III—no one shall be subjected to torture or to treatment
inhuman or degrading.8

In this context, all issues involving workplace bullying will be judged and, in
light of the Federal Constitution, in judicial precepts and understanding, upon the
evidence presented.

We realize in this study that, in Brazil, despite a noticeable drop in the records of
workplace bullying in 2019, in the first 3 months compared to the two previous years
of the same period we have no reason to celebrate. Workplace bullying still exists
but will remain camouflaged about the victim’s fear of having to assume the burden
of costs, of the labor cause that may eventually be judged as lost.

In Portugal, through the analysis developed in this study, we can conclude that
relatively recent legislative changes in the Portuguese law demonstrate that some
issues remain unresolved and that the legislator could have seized the opportunity
and be bolder.

One such issue was the differential treatment that the law imposes by the form
of contractual termination chosen by the worker who is the victim of workplace
bullying. The one with the least psychological strength or even with a most fragile
family uses the just cause for termination of his contract of labor and ends up being
significantly least benefited in the amounts compensation to which he is entitled, that
the worker who, for any reason, finds the strength to resist the behaviors directed
at him and manages to stay in the job until is finally fired even if that dismissal is
revised with illicit character.

Finally, although we consider that changes in recent years in the context of this
theme constitute effective mechanisms that act both in the prevention and in repres-
sion, the fact is that government inertia regarding the lack of Regulation No. 73/2017
of 16 August continues to foster the climate of legal uncertainty surrounding this
phenomenon.

8https://www.planalto.gov.br/ccivil_03/constituicao/constituicaocompilado.htm.

https://www.planalto.gov.br/ccivil_03/constituicao/constituicaocompilado.htm
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Chapter 11
Influence of Gender Diversity of Boards
and Gender of CEO on Financial
Performance: The European Case

Liliana Marques Pimentel , Helena Maria Santos de Oliveira,
Patrícia do Carmo Vaz Pereira, and Ntoung Agbor Tabot Lious

Abstract The objective of this paper is to analyze the performance of the largest
listed companies of the European Union between 2010 and 2017, and how they
are affected by the gender influence of the Chief Executive Officer (CEO) and the
percentage of women on their Boards of Directors. These companies were chosen
due to the lack of studies based on companies in the European Union and because
the studies related to this subject have ambiguous results. Those ambiguities relate
to the finding of positive, negative, or no relationship between gender diversity and
company performance. This study is measured utilizing two indicators: ROA and
Tobin’s Q. Using a regression model based on a sample of 308 European companies,
and the OLS method, a negative relationship was found between having a female
CEO and Tobin’s Q.When the ROA is analyzed, this relationship is also negative, but
not significant. These results suggest that the fact that the position of CEO is occupied
by a woman, has no influence on the company when analyzing the accounting results
(ROA). It also negatively influences the market value of the company which can be
attributed to gender discrimination, an inequality that is still present in society in
general, as well as the labor market. The ratio between the percentage of female
board members and the performance indicators is positive, but not significant. This
suggests that the percentage of women board members remains too low to allow
companies to take advantage of the benefits of gender diversity.
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11.1 Introduction

The growing presence of women in the labor market and, consequently, in companies
has given rise to the theme of gender diversity assuming increasing importance in
society and get increasingly highlighted in the academic environment. The issue of
women’s representation on corporate Boards and CEO positions is often debated
among policymakers and researchers and has grown considerably in recent years.

Men predominantly hold the positions of CEOs of the largest companies, as well
as a large number of their Boards of Directors, but in recent years some women have
assumed this position and have become members of this Board and thus become
possible and necessary study the financial and social impact on companies of this
change.

Several studies have investigated the relationship between gender diversity and
company performance, but often don’t produce conclusive results and, when they do,
are contradictory: many of them show a positive influence of women’s participation,
while others show a negative influence, and some studies conclude that there is no
influence. Although there’s a great deal of research on the subject of gender diversity
and the impact on business performance, there are very few that address this issue
on the basis of EU companies and, to the best of our knowledge, there is no study
examining this topic based on the main stock index of each country.

Thus, themain objective of this study is to contribute to the literature by examining
the gender influence of the CEO and the percentage of women on the Boards of
Directors in the results of the largest listed companies in the European Union.

The objectives summarize what will be achieved with the research and, therefore,
the objectives of this study are to test the existence of the relationship between the
gender of the CEO and company results, as measured by two alternative indicators
(ROA and Q of Tobin), and of the ratio between the percentage of women in the
Board of Directors and the company’s results, measured by the same indicators. If
this relationship exists, it is also intended to examine whether the influence is positive
or negative.

11.2 Part I—Literature Review

As a consequence of 2008’s financial crisis, the financial scandals and the high failure
rate of companies in the last decade, there has been a growing concern in the last
years to improve the effectiveness of the Board of Directors (Alvarado et al. 2017).
Modern companies are “driven” in uncertain contexts: they face increasing interna-
tional competitive pressures, unstable markets, new and complex technologies, and
drastic changes in society at large.

Gender diversity is a theme that has been highlighted in academia in recent years,
with studies that have as their main objective to characterize and/or verify the finan-
cial and social impact of the highest occupation of women in leadership positions and
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high management in the company (Farrel and Hersch 2004; Parente 2013). Although
women have been able to achieve social, professional, cultural, and political achieve-
ments in recent decades, they are still discriminated against when it comes to job
opportunities, resulting in researchers’ continued interest in gender differences in
enterprises (Magro et al. 2015).

11.3 Evolution of Women in the Labor Market

Over the past few decades, women have made considerable strides in domains tradi-
tionally dominated by men, but remain significantly underrepresented at the top of
the corporate hierarchy (Dezso and Ross 2012), both in boards and in leadership
positions, such as CEO. These advances have placed a growing focus on issues of
female labor market participation as well as gender equality (Laible 2013).

Gender-based discrimination in recent decades has left women underrepresented
at the highest corporate levels. Thus, despite the increased female participation in the
workforce, this has not prevented differences in wages and equal treatment in gender
promotions from remaining (Madalozzo 2011; Thams et al. 2018). According to
EuroStat,1 women earn, on average, 16% less than men in most professions, and this
value increases to 23% when analyzing the management positions of companies and
this scenario of inequality is present in all Member States (European Commission
2018).

In order forwomen to bemembers of corporate boards and to hold leadership posi-
tions, they must have the educational opportunities and skills necessary to compete
withmale colleagues (Campbell andMínguez-Vera 2010). One of the reasons alleged
in the past for the lack of women in the labor market was their low qualifications
(Madalozzo 2011), which is no longer a valid reason at present, given that in EU
countries, in 2017, 33,4% of women had a higher education, compared with 29,5%
of men, as shown in Graph 11.1. This majority of women with this level of educa-
tion is found in almost all Member States European Union and the percentage of
women with higher education has increased from year to year since 2010 (European
Commission 2018).

Significant progress has been made over the last decades in terms of gender
equality within the European Union. Still, women remain seriously underrepre-
sented in decision-making and leadership positions (Pereira 2013). Graph 11.2
shows the still large difference in the percentage of employability between men
and women in the European Union (78% of men against 66,5% of women in 2017).
Despite progress, women are still far from achieving full economic independence
and, compared to men, women still tend to work in lower wage sectors and receive
fewer, slower promotions (European Commission, 2018).

Gender-neutral career opportunities are—in addition to being ‘fair’—also in the
best interests of companies (Kotiranta et al. 2007). The arguments for greater female

1European Union Statistics Office.
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Graph. 11.1 Percentage of men and women with higher education in European Union countries
(2010–2017)

Graph 11.2 Employability percentage in the European Union (2010–2017)

representation on boards can be divided into two categories: ethical and economic.
The ethical argument that it is immoral for women to be excluded from gender-
based corporate leadership positions and that companies should hire women for
these positions to achieve gender equality in society. The economic arguments, on
the other hand, are based on the notion that companies that don’t select the best
candidates, by excluding women from the possible candidates, maybe selecting a
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worse candidate by comparison for these positions and therefore will have worse
financial performance (Campbell and Mínguez-Vera 2010).

11.4 The CEO Gender

The influence of large multinational corporations, especially Americans, in a glob-
alized world such as the one we live in, has made the term CEO, short for Chief
Executive Officer, a common designation for the position of an executive director or
general director of a company. Thus, the term CEO is the most common designation
to refer to the highest authority within a company’s hierarchy, responsible for its
supervision, strategies, and vision (Peni 2014).

The CEO position is the one that has the greatest potential to influence companies’
long-term financial performance (Jeong and Harrison 2017), so choosing the CEO is
a decision that must take into account the inherent characteristics of this position—
theCEOposition requires unique leadership attributes (Dezso andRoss 2012), which
must be considered as determining factors for a company’s success (Peni 2014).

The cultural stereotype of leaders is male and presents a barrier to any woman
who aspires to a leadership position, especially a position like CEO, where the
symbolic role of the position is particularly important (Oakley 2000). Thus, and
despite substantial female progress in recent years, business leadership remains
predominantly male (Matsa and Miller 2013).

Women remain underrepresented in leadership positions, notably as CEOs.
According to Graph 11.3, the rate of progress in listed companies in the Member

Graph 11.3 Evolution of percentage of women CEOs in the largest listed companies in the
European Union (2010–2017)
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States of the European Union is low as regards the percentage of women in the CEO
position. From 2010 to 2014, the percentage of women decreased and returned to the
same level, and only thereafter began to increase. Despite this increase, from 2016
to 2017, the percentage of women in the CEO position decreased by 0.4%, which
may be an indicator that further steps are needed to promote women in this position
(European Commission, 2018). In the European Union, in 2017, Germany, the Czech
Republic, Luxembourg, and Latvia did not have any women as CEOs. Most of the
remaining countries had less than 10% women as CEO, and this percentage was
only exceeded by Bulgaria (13,3%), Hungary (11,8%), Slovenia (15%), Ireland and
Lithuania (15,8%), Romania (18,2%), and Slovakia (20%), as shown in Graph 11.4.

Graph 11.4 Percentage of women in CEO position in the largest listed companies in the European
Union in 2017
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11.5 The Board of Directors

The Boards of Directors, according to Schwartz-Ziv (2013), are teams that perform
complex tasks that require coordination between their members and that emerged
from the separation between ownership and management of companies, allowing
shareholders to regulate and oversee the management of these. They are usually
defined as a relatively small group of influential executives in a company—usually
the CEO and those who report directly to him or her (Finkelstein et al. 2009; apud
Jeong and Harrison 2017).

The Board of Directors acts as an internal governance mechanism and plays a key
role in monitoring the management and strategic direction of companies (Shrader
et al. 1997). Members of corporate boards of directors are responsible for influencing
the company’s strategic decisions (Perryman et al. 2015) and play an important role
in achieving its objectives (Krishnan and Park 2005).

Boards of Directors are identified by several authors (Shrader et al. 1997; Carter
et al. 2003; Krishnan and Park 2005; Campbell and Mínguez-Vera 2010; Dezso and
Ross 2012; Schwartz-Ziv 2013; Perryman et al. 2015; Júnior and Martins 2015;
Jeong and Harrison 2017) as one of the most important internal control mechanisms
of companies, giving particular importance to their gender composition. This is also
one of the most significant government issues currently facing corporate managers,
directors, and shareholders (Carter et al. 2003).

Gender diversity on the boards has generated a debate about the influence of
women on management dynamics and corporate performance. On one hand, gender
diversity can provide additional perspectives for decision making. On the other
hand, women can have a negative impact if the decision to nominate them to the
Council is motivated only by social pressure for greater gender equality (Campbell
and Mínguez-Vera 2010).

Although the participation of women in large companies increased, this increase
was not proportional to the gender composition of the Boards of Directors (Green and
Homroy 2017), as can be seen in Graph 11.5. Greater gender diversity in the Boards
of Directors of Business is the central theme of corporate governance regulations
(Green andHomroy 2017) and the current gender imbalance in corporate governance
suggests that there are no equal opportunities for business success formen andwomen
(Kotiranta et al. 2007).

Less than one-third (25.3%) of the Board of Directors of the largest listed
companies in the European Union in 2017 belonged to women (Graph 11.5).

Graph 11.6 shows the percentage of women on the boards of directors of the
largest listed companies in the European Union in 2017. The percentage of women
in this position did not exceed 45% in any of the Member States: the highest percent-
ages were in France (44,1%), Switzerland (35,8%), Italy (35,5%), Finland (33,8%),
Germany (33,1%), Belgium (30,9%), Denmark (30,7%), and Latvia (30,1%). The
lowest percentages were found in Estonia (7,4%), Romania (8,2%), Malta (8,4%),
and Greece (9,8%).
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Graph 11.5 Evolution of the percentage of women on the boards of the largest listed companies
in the European Union (2010–2017)

Arguments in favor of increasing the representation of women on boards have
traditionally stemmed from concerns about discrimination and ethical and social
justice. The apparent incongruity of female representation in councils and female
representation in the workforce may be due to supply constraints, discrimination, or
a combination of both (Green and Homroy 2017). As shown in Graphs 11.5 and 11.6,
there are few women in leadership and high-level positions in companies (Jeong and
Harrison, 2017). Although there is a growing tendency to increase female represen-
tation, which has led women to hold Board positions, they are still disproportionately
composed of male members (Dezso and Ross 2012; Alvarado et al. 2017).

11.6 The Effects of Gender Quotas on Business

Gender diversity of boards has been a hotly debated topic and has become an impor-
tant topic for policymaking due to the recent gender quota movement in these boards
(Schwartz-Ziv 2013; Adams 2016).

The first laws relating to gender diversity in the Boards of Directors came into
existence in 1993 in Israel, such as the Government of Israel Companies Act, which
required the Boards of Governments for the government to hold at least 50% of
actions were composed in such a way as to “give women adequate representation”
(Schwartz-Ziv 2013; Júnior and Martins 2015).

Following this, a growing awareness of the under-representation of women in top
positions in the business world has led many companies to review their policies and
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Graph 11.6 Percentage of women on Boards of Directors in the largest listed companies of the
European Union in 2017

practices (Oakley 2000) in relation to gender diversity, and therefore in recent years,
several countries have adopted mandatory recommendations and/or laws to increase
the presence of women on corporate boards. However, and despite the progress
made, female representation on boards remains far from desired levels (Alvarado
et al. 2017).

In recent years, companies have faced increasing pressure from government regu-
lators to increase gender diversity in Boards (Liu et al. 2014), because while Boards
may have an internal taste for gender diversity, also seem to respond to external
pressure to introduce women to the Board of Directors (Farrel and Hersch 2004).
This pressure stems from growing concerns about gender equality, which has led to
the emergence of a large number of regulations around the world aimed at increasing
female representation on boards (Green and Homroy 2017).



210 L. M. Pimentel et al.

These initiatives may have associated disadvantages, as the obligation of female
representation may lose the actual integration of women in company decisions. In
the absence of consistent evidence on the impact on corporate performance of female
representation on corporate boards, the economic implications of gender diversity
on the board may be ambiguous if decisions to increase female representation on
these boards are driven by social pressures and policies that raise concerns about
symbolic representation. Although regulatory and institutional pressures may lead
to the appointment of women to boards, they do not guarantee their participation in
the decision-making mechanism of companies (Green and Homroy 2017). Ensuring
that women are represented on boards through gender quotas can alter the selection
and recruitment processes (Matsa and Miller 2013), which can have direct effects
on board efficiency. In addition, Green and Homroy (2017) suggest that regulatory
efforts focused exclusively on greater female representation on boards are unlikely
to unlock the benefits of gender diversity.

Despite this, additional efforts by companies to improve women’s representation
are seen as socially necessary and beneficial to the company as a whole (Perryman
et al. 2015) but business decisions do not respect the logic of democracy or the
altruistic struggle for gender equality. Business owners and those who represent their
interests are obviously concerned about the issue in the name of social responsibility,
but while gender equality can be considered a business goal, ultimately only its
relationship to financial success (Kotiranta et al. 2007).

11.7 Current Situation of the European Union

Equal treatment between women and men is a core value of the European Union and
implies that women benefit from the same opportunities as men to achieve leadership
positions (European Commission 2018). However, only 25,3% of the members of
the boards of the largest listed companies in the EU-28 Member States were women
in 2017.

France (44,1%) was the only Member State that in 2017 had at least 40% of each
gender on the Boards, a percentage achieved with the introduction of a gender quota
in 2011,which required companies reached a target of 40%by January 2017.Another
ten countries had at least 25% women on the boards (IT, DE, UK, NL, DK, BE, SE,
FI, LV, and SI). In almost half of the Member States, men continue to outnumber
women on the boards of large companies by 4 to 1 (i.e. less than 20% women), and
in four of these Member States Members the Boards of Directors have less than 10%
of women (EL, MT, RO, and EE).

Several Member States have already introduced mandatory legislative quotas for
the Boards of Directors, namely Belgium (at least one-third of each gender, 33%),
Germany (30%), France (40%), and Italy (33%). France, Germany, and Italy have
already met their targets, but Belgium—where the deadline to reach the 33% target
is the financial year 2017/2018—is not yet met (30.9%). In 2017, Austria (AT) and
Portugal (PT) also adopted gender quota legislation (European Commission, 2018).
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Some Member States, while not having gender quota legislation, have developed
action plans or other policy measures. In 12 of the Member States, corporate gover-
nance codes contain gender balance clauses in company boards (ES, UK, NL, DK,
EL, SE, PL, BG, FI, IE, LU, and SI). As these are established by public agencies and
stakeholders together, they can be qualified as self-regulatory approaches. In some of
these approaches, companies are also required or encouraged to set their own goals.

Thus, in the 28 Member States of the European Union, only 6 have mandatory
legislative quotas, 5 have self-regulatory measures with defined objectives, 7 possess
them but without defined objectives, 4 are in the process of developing these self-
regulatory measures, and 6 have no quota or measure.

Many countries have recently incorporated recommendations for gender equality
in both corporate governance codes and disclosure regulations (Ahern and Dittmar
2012). Public policymakers in Europe have begun to accelerate the rise of women
in business leadership by imposing gender quotas on corporate boards (Matsa and
Miller 2013).

The EU has several initiatives aimed at increasing gender equality, including
plans to tackle the gender pay gap and the adoption of a directive, proposed on 14
November 2012 by the European Commission to “accelerate progress towards a
better gender balance on the boards of European companies.” The proposal aims to
reach the 40% presence, of the underrepresented sex, among non-executive directors
of listed companies. This target should be achieved by 2018 for public enterprises
and by 2020 for other enterprises (European Commission 2018).

This directive is not intended to dissociate the concepts of competence and
appointment, i.e. women should not be appointed by the mere fact that they are
women, but rather to ensure that women have an opportunity to apply—appoint-
ment should always be based on the qualifications of each candidate. In case of equal
qualification, preference should then be given to the underrepresented sex (European
Commission, 2018).

The results of the study by Alvarado et al. (2017) confirm the power of mandatory
laws in increasing the presence of women in councils. The promotion of mandatory
laws by governments is a key factor that contributes to balancing the effective equality
between men and women on boards and, therefore, is a mechanism that should be
instituted in countries where the presence of women on boards remains low.

Many European countries are not complying with the gender quotas that they
have enacted. Therefore, there remains a need to demonstrate to society and the
business sector that the presence of women should not necessarily be enforced by
legal regulation, but should be a common practice justified by their professional
capabilities (Alvarado et al. 2017), i.e. companies should increase the percentage of
women, both from an economic and an ethical perspective.

Women may hold the key to a more balanced economy, but more research and
studies are needed to understand the benefits of board diversity (Adams 2016).
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11.8 Empirical/Previous Studies

As noted earlier, gender diversity has been a prominent issue in academia in recent
years, mainly due to the persistent under-representation of women in leadership and
senior management positions (Dezso and Ross 2012). The studies carried out to
seek to verify and characterize the financial and social impact of this representa-
tion on companies and, given the growing concerns and legislative advances toward
increasing gender diversity in the Board of Directors, these studies have focused on
the effect of this increase on business performance improvement.

The literature on the effect of gender diversity on business performance is incon-
clusive. Some studies conclude that there is a positive relationship,while others report
a negative or even nonexistent relationship between gender diversity and performance
(Laible 2013; Schwartz-Ziv 2013; Bennouri et al. 2018).

Despite these unclear empirical results (Carter et al. 2003), several arguments
support gender diversity and allow for a positive influence on business economic
outcomes (Alvarado et al. 2017) and, given the magnitude and the popularity of
recent policy interventions related to the gender diversity of boards and expectations
placed on women, it’s important to review the scientific evidence on this subject—a
better understanding of the literature can help inform policy and shape expectations
on the impact of gender diversity policies on business economic outcomes (Adams
2016).

The following are the various studies analyzed, which provided a clear view of
the state of the art of this theme, from 1997 to 2018, thus also allowing us to observe
the evolution of conclusions over 20 years. The studies are divided into “samples,”
that is, firstly the studies in which the sample consists of companies from the United
States are presented, then the studies in which this sample consists of companies
from Europe and, finally, studies that focus on the rest of the world.

11.9 United States of America

Shrader, Blackburn, and Iles (1997) investigated the relationship between the
percentage of women in management, top management and the board of directors
and two financial performance accountingmeasures (ROA andROE) using data from
200 US companies with highest market value, reported by the Wall Street Journal in
1994. The authors found a significant negative relationship between the percentage
of women on boards and financial performance indicators.

Oakley (2000), in his study, examines the various explanations for why women
are not promoted to higher level positions in the corporate hierarchy, such as the CEO
position. Explanations included lack of experience, inappropriate career opportuni-
ties, gender differences in language and socialization, gender-based stereotypes, the
old boys club network, and tokeism. Based on an analysis of the literature, it concludes
that gender-based stereotypes and the closed circle of the old boys club network are
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strong social forces that are changing very slowly and that the absence of women
in senior management positions and CEOs are indicative that the whole process of
selection, recruitment, and promotion in large companies needs a big change.

Erhardt, Werbel, and Shrader (2003) examine the relationship between the
gender diversity of the Board of Directors and corporate financial performance as
measured by ROA and ROI. Using data from the 127 largest US companies, between
1993 and 1998, they conclude that Board diversity is positively associated with the
two performance indicators used.

Carter, Simkins, and Simpson (2003) examine the relationship between gender
diversity on boards and company value using Fortune 1000 companies. The authors
conclude that there is a positive relationship between the presence of women on
board management and company value, as measured by Tobin’s Q.

Farrell and Hersch (2005) developed a study in which they try to prove that
gender has an impact on the selection of council members and that a woman is
more likely to be seen joining the council if the number of women on the board
is low. Fortune 500 companies were analyzed from 1990 to 2000. They conclude
that gender influences the choice of board members: the likelihood of a company
hiring a woman to the board in a given year is negatively affected by the number
of women already on the board. Despite this, there is evidence that women tend to
work in better-performing companies but there is no evidence that gender diversity
on boards is, on average, a strategy for better performance.

Krishnan and Park (2005) study the direct impact of women’s representation
on TMT (Top Management Teams) on ROA performance of 679 Fortune 1000
companies in 1998. The results show a positive relationship of this representa-
tion, concluding that companies with a higher representation of women in TMT are
more likely to perform better financially.

Adams and Ferreira (2009) carry out a study that aims to answer several ques-
tions, namely: Does the attendance of directors and their appointment vary with
gender diversity? Does the composition of the Board of Directors affect corporate
governance measures? Is the effect of gender diversity on governance significant
enough to affect company performance? Using US companies from 1996 to 2003,
they concluded that women have a significant impact on company boards and perfor-
mance, but this impact is negative, suggesting that gender quotas may reduce the
value of companies with good corporate governance.

Dezso and Ross (2012) carry out a study in which the objective is to answer the
question: Does women’s representation in top management have a positive effect on
company performance? If so, is the effect general or does it only apply to particular
contexts? Standard&Poor’s 1,500 data were used and analyzed over 15 years (1992–
2006). The study reveals that female representation in top management leads to
superior performance,measuredbyTobin’sQ, but onlywhen the company is focused
on innovation as part of its strategy.

Jalbert, Jalbert, and Furumo (2013) examine the relationship between CEO
gender and the performance of Forbes Compensation List companies between
1997 and 2006. The study results show that CEO gender is related to corporate
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performance, namely that women CEOs have a positive effect on ROA, ROI, and
sales.

Khan and Vieito (2013) elaborate a study based on a sample of US companies
(S&P1500 Indexes) between 1992 and 2004 to assess whether companies run by
female CEOs exhibit the same performance, as measured by ROA and two other
variables, that companies run by male CEOs. The authors conclude that companies
with a female CEO are associated with better performance compared to compa-
nies with a male CEO. Thus, it is concluded that the CEO’s gender influences the
company’s performance.

Peni (2014) conducts a study focused on the relationship between CEO charac-
teristics and the performance of 305 S&P500 companies between 2006 and 2010.
The author concludes that women-owned companies perform better, measured by
ROA and Q of Tobin than men-owned companies.

Borghesi, Chang, andMehran (2016) conduct a study to analyzewhether diversity
in the Board of Directors and in the gender of the CEO (the CEO belonging to a
minority, which includes being female) increases the value of companies. Using data
from 3065 US companies between 2003 and 2009, they found that when diversity is
only on the board, the value of the company is higher, but that is not the case when
there is diversity on the board and the position of CEO.

Perryman, Fernando and Tripathy (2016) investigate the impact of gender
diversity on top management teams (TMT) on business performance and risk while
examining themoderating effect of gender diversity on executive salaries of 2566US
companies from 1992 to 2012. The study suggests that increasing gender diversity
reduces the company’s risk and has a positive effect on performance, as measured
by Tobin’s Q while narrowing the pay gap between male and female executives.

Conyon andHe (2017) investigate the relationship between company performance
and gender diversity on boards, using data from 3000 US companies between 2007
and 2014. They conclude that, in general, the presence of women on the board has
a positive impact on company performance. The positive effect of the presence of
women on the Board has been shown to be heterogeneous, and in low-performing
companies, this positive effect is lower than in high-performing companies.

11.10 Europe

Du Rietz and Henrekson (2000) test the evidence that women outperformmen, using
data from Switzerland of 4200 entrepreneurs, where 405 are women. They test the
hypothesis that, by keeping everything else the same, women entrepreneurs tend to
be less successful than men in terms of performance indicators (sales, productivity,
employment, and orders). The study does not support the hypothesis that women
actually perform worse than men, despite proving the existence of this trend.

Smith, Smith, and Verner (2005) analyze the presence of women on boards and
whether they have a significant effect on company performance as measured by four
performance indicators using the 2500 largest Danish companies between 1992 and
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2001. They conclude that the proportion of women in top management tends to
have a positive effect on company performance, even after controlling for numerous
company characteristics.

Kotiranta, Kovalainen, and Rouvien (2007), analyzing Finnish companies in
2003, conclude that companies with a woman in the CEO position are slightlymore
profitable (ROA, ROI, and operating margin) than companies with a man in this
position and that the percentage of women on the board has a similar effect, i.e.
positive.

Campbell and Mínguez-Vera (2008) investigate the relationship between the
gender diversity of the Spanish Board of Directors and its financial performance
between 1995 and 2000. The results show that gender diversity has a positive effect
on company value and investors in Spain do not penalize companies that increase the
number ofwomen in theCouncils, whichmeans greater gender diversity can generate
economic gains. The same authors carry out, in 2010, another study analyzing the
short- and long-term effects of women joining the boards of Spanish companies
between 1989 and 2001. They concluded that the stock market reacts positively to
the announcement, in the short term, to women on boards, suggesting that investors,
on average, believe that women add value to the company.

Cardoso and Winter-Ebmer (2007) explore whether the gender of the CEO
affects the gender pay gap in Portuguese companies between 1987 and 2000. They
conclude that women benefit from higher pay when companies are led by women
and that this difference is reduced by 1,5%, regardless of the gender composition of
the workforce.

Luckerath-Rovers (2011) investigates the financial performance of 99 Dutch
companies from 2005 to 2007 by analyzing the differences between companies with
women on their boards and companies without women on them. They conclude that
companies with women as members of the Board perform better, measured by
several indicators, including ROE, ROS, and ROIC than companies without women
in the Board.

Ahern and Dittmar (2012) examine the impact of gender quotas on the value of
Norwegian companies, analyzing 248 public enterprises from 2001 to 2009. The
results showed that there is a negative impact of gender quotas on company value,
particularly on Tobin’s Q.

Kolev (2012) conducts a study that aims to prove that women in the CEO position
perform worse than men in the same position. The results show that female CEOs
outperform male CEOs in terms of shareholder returns. The relationship found
is negative and significant. Nonetheless, it should be borne in mind that if share-
holders believe that women are less efficient than men, this worse performance can
be considered a “self-fulfilling prophecy.”

Parente (2013) conducts a study focused on the impact that gender diversity on
Boards ofDirectors of Euronext Lisbon listed companies has on their financial perfor-
mance between 2007 and 2011. The conclusion of the study is that gender diversity
has no impact on the company’s financial performance as measured by Tobin’s Q,
ROA, and ROE.
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Pereira (2013) studies the relationship between women’s participation on the
boards of directors and the performance of Portuguese listed companies between
2005 and 2011. The study’s conclusion is ambiguous, depending on the performance
measure under analysis. The study suggests that there is a negative relationship
between women’s participation on the Board of Directors and company performance
as measured by Tobin’s Q (market measure). When performance is measured by the
ROA (accounting measure), the model suggests that there is no impact.

Matsa and Miller (2013) analyze the impact of gender quotas on Council deci-
sions, analyzing their introduction in Norway, comparing companies affected and
unaffected by quotas. They conclude that companies affected by the quota showed a
reduction in profits in the short term, i.e. that the effect of gender quotas is negative
on the companies’ financial performance.

Laible (2013) explores the effects of gender diversity on top management on the
performance of 7673 companies in Germany between 2007 and 2009. The study
suggests that there is a negative relationship between gender diversity and the
performance of German private companies.

Isidro and Sobral (2015) analyze the direct and indirect effects of women on
boards of directors on the value of companies, namely on financial performance and
compliance with adopted ethical and social codes. The top 500 European companies
were analyzed according to theFinancial Times 2011 from2010 to 2012.No evidence
was found that a higher percentage of women on boards affect the value of companies
but concluded that there were positive indirect effects of the percentage of women in
these boards on financial performance and compliance with ethical and social codes.

Flabbi et al. (2016) study the hypothesis that female leadership has an impact
on companies’ performance. Italian companies were studied from 1982 to 1997.
Empirical analysis suggests that female leadership makes a difference in companies.
According to the study’s findings, the interaction between female leadership and the
proportion ofwomen in the company has a positive impact onwomen’s performance
and that the impact of female leadership on women’s salaries is heterogeneous: posi-
tive at the top of the wage distribution and negative at the bottom of this distribution.
The authors conclude that non-female representation in companies can be costly in
terms of company productivity.

Alvarado, Fuentes, and Laffarga (2017) examine the relationship between
gender diversity in the Boards of Directors of 125 non-financial companies listed
on the Madrid Stock Exchange from 2005 to 2009, with their economic results and
the impact of gender quotas in the Councils. They conclude that compulsory gender
quotas have increased the number ofwomen inCouncils by 98%and that this increase
has led to better economic outcomes, suggesting that diversity in boards should be
implemented, and gender quotas are an important “tool” to make that happen.

Green and Homroy (2018) examine the impact on company performance of the
presence of women as members of the Board of Directors, which enables them to
assess the impact of women on company performance when they are in a position
to influence the mechanisms of corporate governance. EuroTop 100 companies (100
largest companies in terms of market capitalization in Europe) are used between
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2004 and 2015. The conclusion is that the representation of women on the boards
has a positive and economically significant effect on company performance.

Bennouri et al. (2018) study the relationship between the percentage of women
on the Board of Directors and the accounting and market results of 394 French
companies between 2001 and 2010. They conclude that accounting measures (ROA
and ROE) increase as the number of women increases, while the market measure
(Tobin’s Q) decreases as their number decreases, but this negative effect disappears
when women’s characteristics and attributes are added to the study.

11.11 Rest of the World

Madalozzo (2011) investigates the existence of a glass ceiling in promoting the
position of CEO of women in Brazil, examining 370 companies in 2007. The results
show that there is a positive relationship between the difficulty of promoting women
and the existence of a Board. This relationship is because the Board chooses a CEO
who represents it as much as possible and being mostly male, women will find it
more difficult to promote this position.

Schwartz-Ziv (2013) examines 11Boards ofDirectors of Israeli companies,which
are required to have a relatively gender-balanced Board from 1993, between 2007
and 2009. The author concludes that companies with gender-balanced Boards of
Directors exhibit higher financial performance and whereas Boards with at least
three women exhibit a higher ROE and a higher profit margin.

Lam, McGuinness, and Vieito (2013) examine the relationship between CEO
gender and the performance of listed Chinese companies between 2000 and 2008.
The results are inconclusive regarding the existence of a relationship between CEO
gender and company performance, measured by ROA and ROE.

Lee and Marvel (2014) conducted a study using 4540 Korean companies in 2002,
investigating whether women-owned companies perform worse than men-created
companies in relation to three business characteristics: resources, industry, and loca-
tion. Results indicate that gender is not a determinant of performance, although
male-owned companies perform better.

Liu, Wei. and Xie (2014) examine the effect of gender diversity on Boards on
the performance of listed companies in China between 1999 and 2011. The results
suggest a positive and significant relationship between gender diversity on Boards
and performance, measured by ROA.

Júnior andMartins (2015) analyze the influence of female participation on Boards
of Directors on the performance of companies listed on the BMF & BOVESPA,
from 2010 to 2013. It was observed that companies that have women on their Boards
present a better performance, measured by Tobin’s Q and ROA. It was also noted
that the relationship between CEO gender and financial performance was positive,
but without statistical significance.

Post and Byron (2015) analyze 140 studies from around the world on the relation-
ship between women on boards and the financial performance of companies. The
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results of this analysis were that female representation on boards is positively related
to corporate accountingmeasures and that this ratio is more positive in countries with
higher shareholder protection.

Magro et al. (2015) conducted a study to identify the influence of the glass ceiling
on the Board of Directors on the performance of 61 Brazilian companies listed on
the BM&FBOVESPA IBrX100 index. They conclude that investors do not create
barriers to the valuation of companies that promote gender equality in the Board of
Directors and that, when there is no glass ceiling in the Board of Directors positions,
the companies analyzed present a better financial performance when compared to
those without women in these positions.

Faccio, Marchica, and Mura (2016) investigate how CEO gender relates to
the level of risk of company choices, using data from AMADEUS from 1999 to
2009 from 18 different countries. The bottom line is that companies headed by a
female CEO tend to make less risky financial and investment choices than similar
companies headed by a male CEO. This risk aversion of women has implications for
the efficiency of the capital allocation process, so women in the CEO position do not
seem to allocate capital as efficiently as men in this position.

Adams (2016) characterizes the influence of women, trying to understand what
women bring to boards and how diversity affects company results. By analyzing
the existing literature and after analyzing all the problems inherent in this type of
study (endogeneity, reverse causality, negative stereotypes, sample quality, and causal
inference), it concludes that, from a theoretical perspective, a board of directors with
diversity gender can lead to higher company performance.

Jeong and Harrison (2017) provide a comprehensive synthesis of the literature on
how female representation in senior management teams and CEO roles can affect
corporate performance. They used 146 studies conducted in 33 different countries
and concluded that female representation in the upper echelons is generallypositively
related to short-term stock market returns.

Although several studies are examining the relationship between women in lead-
ership positions and boards of directors and the financial performance of companies
(Post and Byron 2015), the results are inconclusive and thus empirical studies do
not allow us to draw an unequivocal conclusion regarding the potential impact of
increasing the number of women on business value. This ambiguity of results may
result from the heterogeneity of the samples used, differences in empirical method-
ologies, performance measures, statistical models, time horizons, omitted variables,
among others, as well as uncertain theoretical predictions and different methods of
analysis. estimation (Smith et al. 2005; Laible 2013; Conyon and He 2017). Despite
the different results of the various studies, it can be concluded that gender is linked
to the company’s financial results (Carter et al. 2003; Madalozzo 2011), although
it is not yet clear whether gender diversity has a significant impact on Board and
company performance and how this impact can be measured (Schwartz-Ziv 2013).

The literature faces several challenges in this type of study, including data limi-
tations, sample quality, endogeneity, reverse causality, and causal inference (Adams
2016). Recognizing and addressing these challenges is important for the develop-
ment of informed research and policy. Thus, although there are many studies on the
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subject and, mainly due to its complexity, they have not obtained conclusive results,
and there are many contradictions.

Research shouldwork towards understanding the boundaries of gender differences
and how this affects outcomes at company, group, and individual levels in relation
to gender diversity (Perryman et al. 2016).

11.12 Part II—Sample and Metodology

11.12.1 Sample

The sample was collected from Thomson Reuter’s Datastream database. It’s a
database that provides historical and global data on futures, currency, options, capital
markets, financial data, and business economic data. All the information used in this
studywas taken from this database, with the exception of the FEMALECEOvariable,
which was removed by another method, explained in the following section.

It started by taking data from all listed companies in the 28 countries of the
European Union. Due to the size of the sample, which was too wide for the study in
question, themain capital index and the companies that constitute themwere selected
in each country.

After this selection, all the companieswhich, according toDatastream, belonged to
amarket other than that of the country (for example, in the FTSE100 index belonging
to England, companies belonging to the German market) were excluded from each
index, companies that were considered as investment funds, that belonged to the
banking sector, life and non-life insurance, the financial sector, REIT (Real Estate
Investment Trusts), and REIS (Real Estate Investment and Services).

Companies that didn’t present data for one of the independent variables, FEMA-
LEONBOARD, were also withdrawn because their analysis was considered useless
for the study in question. In this exclusion, ten countries, namely Bulgaria, Croatia,
Malta, Lithuania, Romania, Estonia, Latvia, Slovakia, Slovenia, and Cyprus, shown
in Table 11.2 under shading, were excluded due to this lack of data.

Our final sample consists of 2464 observations of 308 companies divided into
18 countries (Portugal, Spain, France, Italy, Germany, England, Holland, Denmark,
Greece, Belgium, Switzerland, Polonium, Austria, the Czech Republic, Finland,
Hungary, Ireland, and Luxembourg) belonging to the European Union for a period
of 7 years from 2010 to 2017.
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11.13 Variables

11.13.1 Dependent Variables

The concept of financial performance can be defined as the ability to create value in
companies or as a way to evaluate the use of their assets.

The financial performance of companies is one of the most important perspectives
in evaluating their performance since it synthesizes the impact of all management
decisions on the capacity to create value. This performance evaluation is usually done
through financial indicators and allows to compare companies among themselves.

Performance evaluation can be done in two ways: measured on the basis of the
accounting performance and market performance (Peni, 2014), both forms being
used in this study through two indicators: ROA (accounting measure) and Q of
Tobin (market measure).

11.14 ROA

TheROA, or rate of return on the asset, is a financial ratio that demonstrates the ability
of the company’s assets to generate results and, overall, the company’s performance
(Carter et al. 2003). The ROA is available in the DataStream database as a percentage
using the following expression:

ROA = (netincome − bottomline) + (interestexpenseondebt − interestcapitali zed) × (1 − Taxrate)

averageof last ′syearsandcurrentyear ′stotalassets × 100

The ROA is seen by many researchers as a stable and indicative variable for the
efficient use of a company’s assets (Keck 1997; apud Krishnan and Park 2005), that
is, it indicates how efficient the company’s management is.

The ROA value is measured as a percentage and the higher the value, the higher
the return obtained for each monetary unit invested in the company.

The choice of this indicator as a performance measure is consistent with several
studies that investigate the effect of gender on company results, namely Shrader et al.
(1997), Erhardt et al. (2003), Farrel and Hersch (2004), Krishman and Park (2005),
Kotiranta et al. (2007), Khan and Vieito (2013), Jalbert et al. (2013), Lam et al.
(2013), Matsa and Miller (2013), Liu et al. (2014), and Magro et al. (2015).

11.15 Q of Tobin

Tobin’s Q is defined as the relationship between the market value of a company’s
assets and their replacement value (Tobin 1969; apud Dezso and Ross 2012) and
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underlies the idea that better firms create more economic value from a given quantity
of assets. It’s a prospective measure that captures the value of a company as a whole
and not as the sum of its parts and implicitly includes the expected value of future
cash flows that are capitalized to the market value of the company’s assets (Dezso
and Ross 2012).

Several studies discuss the advantages of using Tobin’s Q to assess corporate
performance, such asCartet et al. (2003),Campbell andMínguez-Vera (2008),Camp-
bell and Mínguez-Vera (2010), Ahern and Dittmar (2012), Dezso and Ross (2012),
Perryman et al. (2016), and Alvarado et al. (2017). These studies use, in general,
the value of Tobin’s Q as a dependent variable, with the objective of finding causal
relationships between the value of companies and other variables, such as the gender
of the CEO and the percentage of women in the Boards of Directors.

The Tobin’s Q indicator was not available in the DataStream database, which is
why it was constructed from three variables: Market Capitalization, Total Liabilities,
and Total Assets. TheMarket Capitalization variable corresponds to themarket value
at the end of each year multiplied by the outstanding shares, i.e.:

MarketCapitali zation = marketpriceyearend × commonsharesoutstanding

The variable Total Liabilities corresponds to all the short- and long-term obli-
gations expected to be met by the company and the Total Assets variable corre-
sponds to the sum of total current assets, long-term receipts, investments in non-
consolidated subsidiaries, others investments, net assets, equipment, and other assets
of the company.

Thus, in this study, Tobin’s Q is defined by the following expression (Campbell
and Mínguez-Vera 2008):

Qof T obin = MarketCapitali zation + TotalLiabili ties

T otal Assets

Due to these characteristics of both indicators, several studies use them simultane-
ously as performance measures, such as Adams and Ferreira (2009), Parente (2013),
Pereira (2013), Peni (2014), Post and Byron (2015), Júnior and Martins (2015),
Borghesi et al. (2016), Faccio et al. (2016), Jeong and Harrison (2017), Conyon and
He (2017), Green and Homroy (2017), and Bennouri et al. (2018).

11.16 Independent Variables

Themain objective of this study is to relate the performance of the companieswith the
gender diversity of these, namely with the gender of the CEO and the percentage of
women in the Boards of Directors. Gender is a more complex demographic variable
and therefore richer than other demographic variables (Krishnan and Park 2005).
Thus, the two independent or explanatory variables that are used in this study and
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which seek to explain the performance of firms are the FEMALECEO variable and
the FEMALEONBOARD variable. In addition, control variables are used to control
effects, already tested and documented in the literature and that may exert influence
on company performance.

11.17 FEMALECEO

Because they are, in many ways, the most powerful and visible figure in the business,
CEOs are important research targets when examining the performance of a company
(Peni 2014).

The gender of the CEO is an important measure of gender diversity and female
leadership and has been used in previous literature in studies such as Smith et al.
(2005), Kotiranta et al. (2007), Adams and Ferreira (2009), Cardoso and Winter-
Ebmer (2007), Ahern and Dittmar (2012), Kolev (2012), Jalbert et al. (2013), Khan
and Vieito (2013), Lam et al. (2013), Peni (2014), Liu et al. (2014), Júnior e Martins
(2015), Borghesi et al. (2016), Flabbi et al. (2016), Faccio et al. (2016), Perryman
et al. (2016), Jeong and Harrison (2017), Conyon and He (2017), and Bennouri et al.
(2018).

This variable is not available in the DataStream database and was therefore
constructed as a dummy variable that assumes the value of 1 when the company
CEO is female and 0 when the company CEO is male.

The attribution of this variable to each company was done according to the
following process:

1. Firstly, the name of the current CEOs of the 308 companies present in this study
was researched, with reference to the end of 2017, on the official websites of the
companies. When the CEO’s name was sufficiently elucidative about his gender,
the research was completed for this company; when the CEO’s name was not
sufficiently elucidative about their gender, the research was made from photos
and/or texts containing pronouns (his/her), in which it was possible to conclude
the gender. In this way, it was possible to conclude the gender of all CEOs in
2017.

2. For the remaining years, during the previous survey, the year in which the
“current” CEO began his duties in this position was withdrawn. If the year
of commencement of functions was earlier or equal to 2010, the survey was
completed for the company for all the years of the study; if not, we researched,
again using the process of point 1, for the missing years (2010–2016) the gender
of the CEO.

3. In companies where there were doubts about the change of CEOmidway through
the study period (2010–2017), news and/or interviews of the missing years were
consulted to seewhatmonth the change really tookplace:whether aCEOresigned
his position before July of that year, it was considered that the CEO for that year
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would be the new CEO; otherwise, it was considered that the CEO for that year
would be the former.

With this process, it was possible to conclude the genre of all the CEOs of the
308 companies analyzed throughout the study period.

11.18 FEMALEONBOARD

The percentage of women in the Board of Directors is one of the variables most used
in the literature that studies the relationship between gender diversity and company
performance, such as the study by Shrader et al. (1997), Erhardt et al. (2003), Farrel
and Hersch (2005), Krishnan and Park (2005), Kotiranta et al. (2007), Campbell
andMínguez-Vera (2008), Adams and Ferreira (2009), Campbell andMínguez-Vera
(2010), Luckerath-Rovers (2011), Dezso and Ross (2012), Parente 2013), Laible
(2013), Liu et al. (2014), Júnior and Martins (2015), Magro et al. (2015), Perryman
et al. (2016), Jeong and Harrison (2017), Conyon and He (2017), Alvarado et al.
(2017), Green and Homroy (2018), and Bennouri et al. (2018).

This variable is automatically calculated in the DataStream as the total percentage
of women in the Boards of Directors of each company and is the variable that defined
the study sample: only the companies that had data on the percentage of women on
the Boards of Directors in one or more years of the study period were included in
the sample, as explained above.

11.19 Control Variables

The model includes other variables, considered variables of control that, according
to the literature, are likely to affect the performance of the company or to be related
to it. These variables were taken from DataStream and are divided into two groups:
Board characteristics and Company characteristics.

The first group was used as controlling variables, the variable BOARDSIZE,
which is defined by the total number of Board members at the end of each year,
the CEOBOARDMEMBER variable, which is a dummy variable that assumes
the value of 1 if the CEO is a member of the Board of Directors and 0 if it is
not (this variable in the DataStream is generated differently, and if the CEO is a
member of the Board of Directors, the letter Y is generated, otherwise the letter N
is generated), the variable INDEPENDENTBOARDMEMBERS, which is defined
by the percentage of Council members who are independent of the company, and the
variableBOARDSPECIFICSKILLS, which is defined as the percentage of Council
members with a higher specific industry or higher education in the financial area.

In relation to the second group, were used as controlling variables the vari-
ableWOMENMANAGERS, which is definedby the percentage ofwomenmanagers
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in the company, in relation to the total number of managers in the company, the
variable WOMENEMPLOYEES, which is defined by the percentage of female
workers in relation to the total number of employees in the company, the variable
LEVERAGE,2 which is defined by dividing the total of the company’s debts (short-
term debt, current debt, and long-term debt) by the total assets of the same, the
variable FIRMSIZE, which is defined by the logarithm of the total assets of the
company, and the variable LOCATION, which is a dummy variable that assumes
the value of 1 when the company is in a country belonging to the South of Europe
and 0 when it belongs to Northern Europe.

11.20 Regression Models

In order to test the influence of the explanatory variables on the performance
of the companies, the models were constructed using the GRETL software (Gnu
Regression, Econometrics, and Time-series Library) and were estimated using panel
data.

The poolingmodels are estimated by the application of theOrdinaryLeast Squares
(OLS)method, once the classical assumptions of the linear regressionmodel are met,
and it’s known as pooled OLS and is represented as follows:

ϒi t = β0 + β1Xit +
∑N

j=2
β j VC jit + εi t

where ϒi t represents the dependent variable, which will be alternatively the ROA
and Q of Tobin, of company i in year t, with i = 1,2,3, … 308 and t = 1,2,3,
… 8; β0 represents the value of the dependent variable when all the independent
variables are equal to 0, that is, it represents a constant; β j represents the coefficient
to be estimated for each independent variable j = 1,2,3, … 10; Xit represents the
independent explanatory variables, which will be alternatively the FEMALECEO
variable and FEMALEONBOARD variable; VC jit represents the control variables
of the model, where j = 2,3,4, … 10 is the control variable in the firm i = 1,2,3,
… 308 in year t = 1,2,3 … 0.8; εi t represents the error term in the model, that is, it
represents the effects that are not explained by any of the independent variables.

For each model of the study, the most convenient estimation approach between
pooled, the randomeffectsmodel, and the fixed effectsmodelwere selected, using the
F statistical test, the Breusch–Pagan test, and the Hausman test, which are statistical
tests that consist of testing two alternative hypotheses. In this way, the four models
were estimated in the GRETL software, using panel data with 308 cross-sectional
units observed during 8 periods, and the three statistical tests were carried out, to

2This financial ratio, when less than 0.5, means that most of the company’s assets are financed
through equity. If it is greater than 0.5 it means that most of the company’s assets are debt financed.
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Table 12.1 Results of statistical tests on models (1–4)

Tests Model 1
(p-value)

Model 2
(p-value)

Model 3 (p-value) Model 4
(p-value)

F statistical test OLS “pooled”
(0,882199)

OLS “pooled”
(0,96893)

OLS “pooled”
(0,84285)

OLS “pooled”
(0,933671)

Breusch-pagan test OLS “pooled”
(0,865505)

OLS “pooled”
(0,365496)

OLS “pooled”
(0,84285)

OLS “pooled”
(0,558878)

Hausman test Random Effects
(0,0754837)

Random Effects
(0,0591602)

Fixed
Effects(0,0339456)

Fixed Effects
(0,0273218)

Model best suited
for model
estimation

OLS “pooled” OLS “pooled” OLS “pooled” OLS “pooled”

ascertain the most appropriate estimation method for each one. The results of the
tests performed are shown in Table 11.1.

Model 1: ROAit = β0 + β1FEMALECEOit + ∑10
j=2β j VC jit + εi t ;

Model 2: QT OBI Nit = β0 + β1FEMALECEOit + ∑10
j=2β j VC jit + εi t

Model 3: ROAit = β0 + β1FEMALEON BOARDit + ∑10
j=2β j VC jit + εi t

Model 4: QT OBI Nit = β0+ β1FEMALEON BOARDit +∑10
j=2β j VC jit +

εi t
On what:

∑10
j=2β j VC jit = β2BOARDSI Z Eit +

β3CEOBOARDMEMBERit+β4 I N DEPENDENT BOARDMEMBERSit+
β5BOARDSPECIFICSKILLS + β6WOMENMAN AGERSit +
β7WOMENEMPLOY EESit + β8LEV ERAGEit + β9F I RMSI Z Eit +
β10LOCAT I ONit ;

It is concluded that the most suitable method to estimate the models will be the
ordinary least squares method, using the OLS pooled model. This conclusion is in
line with the literature since most studies that relate gender diversity to company
performance using this method.

11.21 Part III—Results

11.21.1 Descriptive Statistics

Table 11.2 shows the descriptive statistics of the variables used in this study.
Note that the variables FEMALECEO, CEOBOARDMEMBER, and LOCATION
are dummy variables, so the minimum will always be 0 and maximum 1 and
the variables FEMALEONBOARD, ROA, INDEPENDENTBOARDMEMBER,
BOARDSPECIFICSKILLS, WMANAGERS, and WEMPLOYEES are measured
in percentage.
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Table 12.2 Descriptive statistics

Variable N.ºobservations Average Standard
deviation

Minimum Maximum

FEMALECEO 2464 0,034497 0,18254 0 1

FEMALEONBOARD 2150 20,514 12,057 0 63,64

ROA 2414 69,083 11,758 −417,73 128,42

QTOBIN 2387 18,065 12,973 0,60448 19,966

BOARDSIZE 2085 11,868 3,882 5 26

CEOBOARDMEMBER 1919 0,70245 0,4573 0 1

INDEPENDENTBOARDMEMBER 2089 51,62 25,169 0 100

BOARDSPECIFICSKILLS 2073 40,524 19,672 0 100

WOMENMANAGERS 1368 25,066 12,695 0 82,63

WOMENEMPLOYEES 1799 32,464 15,892 5 94,82

LEVERAGE 2446 0,5791 0,2262 0 37,137

FIRMSIZE 2446 71,177 0,69413 45,222 96,946

LOCATION 2464 0,47727 0,49958 0 1

Note FEMALECEO—CEO gender dummy; FEMALEONBOARD—percentage of women on
boards; BOARDSIZE—size of the board; CEOBOARDMEMBER—dummy for CEO presence
on board; INDEPENDENTBOARDMEMBERS—percentage of independent board members;
BOARDSPECIFICSKILLS—percentage of board members with specific or business studies;
WOMENMANAGERS—percentage of women managers in the company; WOMENEMPLOYEES—
percentage of women workers in the company; LEVERAGE debt ratio; FIRMSIZE—firm size;
LOCATION—company country location dummy

It is verified that the dependent variables, QTOBIN and ROA, present an average
of 1,8065 and 6,9083%, respectively.

According to the definitions already presented, a Q of Tobin equal to 1,8065
indicates a potentially favorable valuation of the company by 80,65% in relation to
the total investment, i.e. the average of the European companies in relation to this
indicator is considered favorable to the likelihood of investment, which would be
expected given that they are large listed companies. Despite this, a large amplitude is
observed in this variable, considering that the minimum is equal to 0,60,448 (which
suggests that there are companies whose assets are worth less than their replacement
value) and the maximum equal to 19,966.

A ROA of 6,9083%means that for every 100monetary units invested, on average,
the European companies analyzed generate approximately 6,91 monetary units of
results. Also, in this variable, a great amplitude of results is verified, observing a
minimum of -417,73% and a maximum of 128,42%.

Regarding the independent variables related to gender diversity, there is an
underrepresentation of women in both, with the FEMALEECEO variable averaging
0,034,497, which is equivalent to an average of 3,4497%women occupying the CEO
position in the companies analyzed. This average is slightly below the EU average in
the period 2010–2017, which was 3.825%, although the difference is not significant
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and can be justified by the fact that many companies have been removed, which could
influence this average.

Regarding the FEMALEONBOARDvariable, an average of 20,514% is observed,
which is still quite far from the objective (40%), it’s compared to the European
average (25.3%), although a little lower, which can be justified by the selection of
the sample, inwhich several companieswerewithdrawn that could possibly influence
this average. There is a wide range in this variable, with at least one company having
no women on its Board, while at least one company having a percentage of women
in the Council equal to 63,64%.

Regarding the control variables, it’s verified that the variables related to the
percentage of women, managers, and workers, of the company (WOMENMAN-
AGERS and WOMENEMPLOYEES) have averages above the FEMALEON-
BOARD variable, respectively, 25,066% and 32,464%, which may be an indicator
that the percentage of women onBoards of Directors andCEOpositionswill increase
in upcoming years. Again, there is at least one company that doesn’t have anywoman
as a manager and at least one company that doesn’t own any working women.
Conversely, there is at least one company that owns 82,64% female managers, and
at least one company with 94,82% female workers.

The size of the Board (BOARDSIZE) varies between 5 and 26 members, with
the average number of members being equal to 11,868. Regarding the variable
CEOBOARDMEMBER, it is observed that in 70,245% of the analyzed companies
the CEO is part of the Board of Directors.

On average, the Boards of Directors of the European companies analyzed have
51,62% of independent members (INDEPENDENTBOARDMEMBER), with at
least one company having no independent member and at least one company having
a Board with 100% independent members.

Regarding the variable BOARDSPECIFICSKILLS, it can be verified that, on
average, only 40,524% of Council members have industry-specific knowledge or
knowledge of the financial area. It should be noted that there is at least one company
that doesn’t have any member with this knowledge in its Board and that there is at
least one company in which all members have this knowledge.

Regarding debt (LEVERAGE), the average is 0,5791, suggesting that, on average,
companies present in the sample have 57,91% of their assets financed through debt.
Still, there is at least one company that does not have any type of debt, since the
minimum of the variable is equal to 0.

The size of the companies, measured by the variable FIRMSIZE, which in turn
is measured by the natural logarithm of the assets, is on average 7,1177, having a
minimum of 4,5222 and a maximum of 9,6946.

Regarding the variable LOCATION, it is observed that 47,727% of the companies
that are included in this study are in Southern Europe and the remaining in the North,
suggesting a balanced division in the location of the countries present in the study.
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11.22 Correlations

Before the regression of the models, the Pearson correlation matrix was analyzed
between the variables, to test the existence of multicollinearity. Pearson’s correla-
tion evaluates the linear relationship between two variables. The existence of multi-
collinearity exists if this value is high (greater than 0.8).When the value of the matrix
is positive, it means that the two variables increase or decrease together, whereas if
this value is negative, if one variable increases the other decreases and vice versa.

Observing the correlation matrix (Table 11.3), we can conclude that there are
many significant correlations between the variables, but in general, all have a low
value and, therefore, the hypothesis of the existence of multicollinearity is rejected.
Thus, we can include all variables in the regression models.

The most significant relationship (0,759) is between the variable WOMENMAN-
AGERSandWOMENEMPLOYEES,whichmakes sense, since the femalemanagers
of a company are also female workers, and thus, the greater the percentage of
female managers, the higher will also be the percentage of female employees of
the company. Regarding the dependent variables, the ROA is positively correlated
with the QTOBIN, which, being both variables that measure the performance of the
companies, is an expected relation. Both are positively related to the variable FEMA-
LEONBOARD, which is a good indicator that a percentage of women in the Board
of Directors increases the performance of companies. They are also positively corre-
lated with the variables WOMENMANAGERS andWOMENEMPLOYEES, which
reinforces the previous idea that the increase of women, this time in the company in
general, increases the performance of companies. In relation to the negative corre-
lations, we highlight the correlation between both (ROA and QTOBIN) and the
variables BOARDSIZE, LEVERAGE, FIRMSIZE, and LOCATION, which allows
us to conclude that the best performers have a smaller Board, have less debt, are
smaller and are located in Northern Europe. Regarding the FEMALECEO variable,
it is positively correlated with ROA, although this correlation is not significant and
negatively correlated with QTOBIN.

Regarding the FEMALECEO and FEMALEONBOARD-independent variables,
the positive and significant correlation to 1% between these variables suggests that
women in the CEO position increase as the percentage of women in the Board
increases. The FEMALEECEO variable is negatively correlated, at 1%, with the
variables BOARDSIZE and LOCATION and positively correlated with the vari-
ables INDEPENDENTBOARDMEMBERS, at 5%, and with BOARDSPECIFIC-
SKILLS at 1%. The FEMALEONBOARD variable is positively correlated, at 1%,
with the INDEPENDENTBOARDMEMBERS,WOMENMANAGERS, and FIRM-
SIZE variables and at 5% with the BOARDSIZE variable, which suggests that the
larger the Board of Directors, the greater the percentage of women the company will
have. This variable is negatively correlated to 1% with the LOCATION variable,
which leads to the conclusion that the companies with the highest percentage of
women on the Board of Directors are in Northern Europe.
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11.23 Discussion

The presented results show the coefficients with robust standard errors. The regres-
sion of the models was performed in the GRETL software, the data were organized
in a panel, unbalanced, with cross sections stacked and the models were estimated
by the pooled model OLS or Least Square Method.

11.24 ROA

Table 11.4 presents the results of OLS pooled regression for models 1 and 3, where
ROA is the dependent variable. The effect of gender diversity is alternatively captured
by a dummy variable, which is equal to 1 if the company CEO is a woman and 0
if it isn’t, designated by FEMALECEO (models 1 and 2) and by the percentage of
women on the Board, designated by FEMALEONBOARD (models 3 and 4).

The negative coefficient, although not significant, between the ROA and the
FEMALECEO variable is highlighted, suggesting that the presence of a woman
in the position of CEO has a negative but not significant impact on the ROA, thus
suggesting that there is no impact on the company’s financial performance. This result
is in agreementwith the study of Jalbert et al. (2013) andFaccio et al. (2016), although
in this one the relationship is significant, but contradicts many studies analyzed, such
as the study by Peni (2014), Khan and Vieito (2013), Liu et al. (2014), Lam et al.
(2013), who report a positive and significant relationship.

Regarding the percentage of women on the Board of Directors, the relationship
is positive, but it’s still not significant, suggesting that there is also no impact on
the company’s performance. These results are in agreement with those obtained in
the study by Parente (2013), Magro et al. (2015), and Jeong and Harrison (2017).
Many of the studies analyzed had a positive and significant relationship, such as
Erhardt et al. (2003), Krishman and Park (2005), Adams and Ferreira (2009), Liu
et al. (2014), Green and Homroy (2018), and Bennouri et al. (2018), suggesting that
perhaps the sample used in this study doesn’t have enough women in the Board of
Directors tomake the relationshipmeaningful. Regarding the remaining independent
variables, which function as control variables, the negative relationship between the
ROA and the BOARDSIZE variable is significant, suggesting that the larger the size
of the Board of Directors, the worse the financial performance of the company and
this relationship was verified in both models. This relationship was found in several
studies analyzed, such as Adams and Ferreira (2009), Liu et al. (2014), Conyon and
He (2017), and Green and Homroy (2018).

TheWOMENMANAGERS variable, on the other hand, has a positive and signif-
icant relationship to 1%, which suggests that the more female managers in the
company, the better their financial performance measured by the ROA, a relationship
once again verified in bothmodels and according to the results found by Shrader et al.
(1997). This relationship may be a good indicator of the potential positive impact of
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women on the performance of the company, since the non-significant relationships
observed in the two diversity variables (FEMALECEO and FEMALEONBOARD)
may not be significant due to the quantity, still reduced, of women in these positions.

Also note the negative and significant relationship to 1% between the dependent
variable ROA and the variables LEVERAGE and FIRMSIZE, suggesting that the
more indebted a company is and the bigger it is, the worse its financial performance
will be. These results are in agreement with several studies, and the negative and
significant relationship between the ROA and the LEVERAGE variable can be found
in the study by Liu et al. (2014), Peni (2014), Faccio et al. (2016), Conyon and He
(2017), and Bennouri et al. (2018) and this relationship with the variable FIRMSIZE
can be found in the study by Faccio et al. (2016).

11.25 Q of Tobin

The results found are similar to those foundwith the ROAvariable. Themost relevant
difference is the negative and significant 1% relationship between Tobin’s Q and the
FEMALEECEO variable, which suggests that a woman occupying the CEO position
has a negative impact on the company’s performance. This result is in agreement
with the study of Conyon and He (2017) and Bennouri et al. (2018), although the
relationship found in these studies is not significant, but contradicts several studies,
such as the study by Borghesi et al. (2016) and Júnior e Martins (2015), who find
a positive but not significant relationship and Peni’s (2014) study, which finds a
positive and significant relationship.

As with the ROA variable, the variable FEMALEONBOARD is positively related
to the Q of Tobin, and this relationship is not significant, suggesting that the
percentage of women on the Board of Directors has no impact on the company’s
performance. This result is in agreement with the study by Parente (2013), Júnior e
Martins (2015), Jeong and Harrison (2017), and Bennouri et al. (2018). Several
studies find a positive but significant relationship, such as Carter et al. (2003),
Campbell and Vera (2008), Adams and Ferreira (2009), Campbell and Mínguez-
Vera (2010), Dezso and Ross (2012), Borghesi et al. (2016), Perryman et al. (2016),
Conyon and He (2017), and Alvarado et al. (2017). This difference may be due,
again, to the size of the sample.

Regarding the control variables, the relationships found are the same as those
found with the ROA: the variable BOARDIZE is negative and significantly related
to the Tobin Q, at 1%, which suggests once again that the size of the Board of
Directors has a negative impact on the performance of the company, being this result
according as study by Carter et al. (2003), Adams and Ferreira (2009), Campbell
and Mínguez-Vera (2010), Conyon and He (2017), and Bennouri et al. (2018); the
WOMENMANAGERS variable is positively and significantly related to Tobin’s
Q, at 1%, suggesting once again that the more women as managers there are in the
company, the better their performance, being agood indicator of the positive impact of
women in the company’s performance; in relation to the variable LEVERAGE, there
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is a negative and significant relationship to 1%, which suggests that the indebtedness
has a negative impact on the performance of the company, a conclusion that is in
agreement with the study of Campbell and Mínguez-Vera (2008), Campbell and
Mínguez-Vera (2010), Dezso and Ross (2012), Júnior e Martins (2015), Conyon and
He (2017), and Bennouri et al. (2018); Finally, in relation to the variable FIRMSIZE,
it’s negatively and significantly related to the Q of Tobin, at 1%, which suggests
once again that the size of the company has a negative impact on the company’s
performance and that in this study the smaller companies are the best-performing
companies, being this result in according to the study of Campbell andMínguez-Vera
(2008), Campbell and Mínguez-Vera (2010), Dezso and Ross (2012), Peni (2014),
Júnior and Martins (2015), and Perryman et al. (2016). These results are the same
for models (2) and (4).

The adjusted R2 observed in these four models are quite reduced, which means
that the independent variables have a weak explanatory power of the performance of
the companies when this is measured by the ROA and the Q of Tobin. However, it is
often the case in this type of studies that use regressions with performance indices.
In any case, both models are considered valid to explain the performance of firms,
since the p-value of the F-test is approximately 0 and the joint-null hypothesis of the
independent variables is rejected.

In all the estimated models, the coefficient signals were similar to those predicted:
the FEMALEECEO variable always presents a negative signal and the FEMALE-
ONBOARD variable always presents a positive signal; the variable CEOBOARD-
MEMBER and LOCATION present a negative signal on all models and the variables
WOMENMANAGERS andWOMENEMPLOYEES a positive signal; the only vari-
able contrary to the predicted signal is the variable FIRMSIZE, which indicates that,
in the sample used, small companies perform better than large companies.

The following table is a summary of the results obtained in the relationships
between the variables that measure gender diversity and the variables that measure
company performance, by the model (Table 11.5).

It is concluded that the influence of the percentage of women in the Boards of
Directors is positive in the performance of the analyzed companies, although it’s not
significant. This non-significance may be due to the low representation of women
in these councils in the sample used, but the fact that the relationship between the

Table 12.5 Summary of results obtained

FEMALECEO FEMALEONBOARD

ROA Negative but not significant
relationship

Positive but not significant relationship

Q of Tobin Negative and significative to 1%
relationship

Positive but not significant relationship

Note FEMALECEO—CEO gender dummy; FEMALEONBOARD—percentage of women on
boards ROA—return on assets; QTOBIN—Tobins’Q ratio
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performance variables and this percentage is positive is a good indicator of the
potential advantages of gender diversity in the Boards of Directors.

In relation to the influence of the CEO position of the companies being occupied
by a woman in the performance of these, this proves to be negative and, in the
case of a performance being measured by the Q of Tobin, the influence is negative
and significant, suggesting that a woman in charge of CEO influences negatively
and significantly the company’s market value. Although negative, the influence on
performance, when measured by ROA, is not significant, suggesting that this result
(the negative and significant influence on market value) derives mainly from the
discrimination made by market participants (shareholders, investors, among others)
in relation to the occupation of the position of CEO by a woman, causing the market
value to be lower, thus not being the performance of the company influenced directly
by the female leadership but by the reaction of the market to it.

The results, in general, suggest that the percentage of women on the Board of
Directors of companies has no influence on both their accounting and market perfor-
mance, but that the fact that the position of CEO is occupied by a woman, although
it has no influence on the accounting performance, negatively influences the market
performance, or market value, of the companies.

11.26 Concluding Remarks and Future Research

Given the results obtained, in general, this study does not appear that women on
boards lead to better performance—at least over the time period studied.

The main question is: Does gender diversity in top management or in the Board
of Directors lead to value creation?

This question has been investigated several times in the past, leading to some-
what mixed results. Often, these studies have used an observable and quantifiable
(demographic) definition of diversity, such as gender, age, and race, and ignored
non-observable (cognitive) diversity, such as knowledge and education, that repre-
sent quality differences (Erhardt et al. 2003), independence. However, this choice
was not intentional; it was mostly due to a lack of data. This study, facing the same
challenge, focus also on the demographic definition of diversity.

The traditional hypothesis states that gender diversity has a positive impact on
firm performance. There are several reasons why we should expect diversity, partic-
ularly the gender diversity of a board of directors, to have a positive impact on firm
performance. First, it is assumed that a heterogeneous board will better understand
theManagementDecisionmarketplace, and hence themarket segmentation needs for
the product or service, with a potentially positive effect on performance. In addition,
there will be higher creativity and innovation under a heterogeneous board. Second,
a higher level of diversity may lead to a better corporate image and hence to a higher
performance. Third, if the selection process for top management and board members
includes only male candidates, firms are selecting managers and directors among a
smaller sample, and thus may be missing the best available. Therefore, a selection
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process that includes both genders is expected to lead to better management with
a potentially higher performance. Fourth, because a diverse board or top manage-
ment will have a broader view of the business environment, diversity is expected to
improve the decision-making process through the evaluation of more alternatives.
In addition, diversity may lead to a more effective global relationship (Carter et al.
2003; Smith et al. 2005; Singh and Vinnicombe 2004; Hambrick et al. 1996). Finally,
without diversity, one can argue that firms may not be able to recruit and retain the
best female employees (Daily et al. 1999).

On the other hand, Solakoglu and Demir (2016) should also underline the possi-
bility that diversitymight lead to lower firm performance if decisionmaking becomes
more time-consuming because of diversity. Heterogeneity of the board, in that case,
might lead to different objectives and more conflict in the board that lowers the effec-
tiveness of the decision-making process. In particular, for firms operating in sectors
that require a quick response to market shocks, diversity might be associated with
value destruction rather than value creation (Smith et al. 2005; Hambrick et al. 1996;
Petrovic 2008).

The findings of earlier studies, however, do not provide strong evidence in favor
of or against gender diversity having a positive effect on firm performance, as it was
analyzed in the point “Empirical/Previous Studies” in this study.

In addition, using new additions of female directors/managers as a measure of
gender diversity for Turkish firms, Solakoglu (2013) show that gender diversity has
different effects on firm performance over the different points of the conditional
distribution. Hence, the effect might be negative, positive, or zero depending on the
quantile analyzed. Solakoglu andDemir (2016) investigate the effect of gender diver-
sity on firm performance for an emerging market, Turkey, using three measures of
diversity and three measures of performance. Given the higher presence of women
in the workplace and the reforms are undertaken, Turkey provides a unique sample
of firms to investigate the role of gender diversity on firm performance. Furthermore,
different from the existing literature, the authors also consider the effect of block
ownership and export dependenceon the role of gender diversity onfirmperformance.
The study also considers the effect of industry differences, export dependence, and
ownership structures of firms on the diversity—performance relationship. Solakoglu
and Demir (2016) find some evidence that gender diversity influences firm perfor-
mance for firms in the financial sector, for local market-oriented firms, and for firms
with block ownership. In addition, the findings of this study provide some explana-
tion of why the existing literature provides mixed results on the relationship between
gender diversity and firm performance.

Overall, the results indicate that diversity has a weak impact on firm performance.
Moreover, the effect of gender diversity on firm performance is fragile with respect to
the measures of diversity and performance criteria selected, as their findings change
significantly based on the chosen measure.

The authors consider the following reasons for the weak evidence that our results
provide. First, there might be a threshold number of female directors needed before
they can add new perspectives to improve future performance (Shrader et al. 1997;
Joecks et al. 2013). In the sample, not many firms had more than one female director
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on theboard.The second reason is related to the stability of female directors/managers
in the same position. It may take some time for women directors to influence the
board members to affect the firm strategy and hence the firm performance. In our
future work, we intend to pursue these lines of research.

11.27 Conclusions

In recent years,womenhavebegun to play agreater role in the economies of countries,
which has made it necessary to understand their impact on society. The impact of
gender diversity on company performance has thus become a well-discussed and
studied subject, with a lot of literature with contradictory results.

In this context, this study analyzes the influence of gender diversity, measured by
the percentage of women in the Boards of Directors and by the gender of the CEO,
in the performance, accounting and market, measured by the ROA and Q of Tobin,
respectively, of 308 companies listed on the stock exchange and present in the main
stock index of each EU member state.

This study is important because it uses the largest listed companies in the EU,
which means that the companies analyzed in the study perform well and are a great
source of employability, whose Boards of Directors are fundamental for their perfor-
mance and that the presence of women in these can influence their functioning and
their decisions.

The main conclusions to be drawn from this study are that, although there is no
influence of the CEO position being occupied by a woman in the accounting results,
a woman in this position negatively influences the market value of the company.
The fact that the influence of a CEO’s position being occupied by a woman is only
significant when analyzing Tobin’s Q suggests that this “loss of value” is due to
discrimination by shareholders and investors when it is a woman to assume this
position the market value of the company decreases even though the accounting
results (in this case, the ROA) remains unchanged.

Regarding the percentage of women on the Board of Directors of companies, the
results suggest that there’s no influence of this on the performance of companies,
either in relation to accounting performance (ROA) or market value (Tobin Q). This
non-existent relationship suggests that women’s influence on the performance of
companies, as members of the Board of Directors, is conditioned by their involve-
ment in the decision-making, i.e. if women are not treated as equal members within
the council, it is unlikely that their representation has an impact on the company’s
performance, suggesting again that this result was caused by discrimination.

Given that the results derived from forms of gender discrimination, it’s necessary
for businesses and governments to continue to implement measures to eradicate
this discrimination, both in society in general and in the business world, which will
allow companies to benefit from the advantages of gender diversity, suggested by
the positive signal between the percentage of women in the Boards of Directors and
the performance indicators. The fact that these relationships aren’t significant may
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be due to the low representation of women in these councils, which doesn’t allow
companies to benefit from diversity.

The remaining significant relationships found to suggest that the larger the boards
of directors of the companies, the worse their performance, as measured by both
indicators and that the percentage of female managers present in the company has
a positive impact on the company’s performance, as measured by both indicators,
which could be a good indicator of the potential positive impact of women in higher
positions in the future. The firm’s indebtedness and size negatively influence its
performance, suggesting that, in the analyzed companies, the most indebted compa-
nies and the largest companies are those who perform poorly. In terms of size, it
should be noted that all the companies used are considered “large companies,” since
the largest listed companies were used in themain index of each EU country, and thus
this result only suggests that, in this sample, the smaller companies, by comparison,
have on average a better performance, and this result can’t be generalized to most
companies.

There is no influence of the CEO as a member of the Board of Directors, of
independent members of this Board and of the percentage of members with specific
knowledge and/or business in the performance of the company.

Finally, women continue to assume positions of leadership and, therefore, this
study contributes to the literature and to this current and relevant topic of gender
diversity in the business world.
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Chapter 12
Ethics of Sugar Cane Farming
and Crushing in Maharashtra

Prabir Kumar Bandyopadhyay, Jacob Dahl Rendtorff, and Bhavna Pandey

Abstract In this article, we present the case of sugar cane farming and crushing in
Maharashtra in India. This is an Arche-typical case of ethical dilemmas and climate
justice in the transition of industrial civilization to become a more environmentally
sustainable society. The dilemmas of the case are central to the challenges that we
face with regard to the need to change our life-styles and modes of production in
the contemporary industrial civilization. The sugar cane farming and agriculture
of Maharashtra are central to the economy of the region. Sugar cane cultivation
is important for the mode of production of the region. The government has been
promoting this agriculture as a part of development of the region in the country.
Sugar production has become central to industrialization and survival of stakeholder
in the region. However, this production is also very costly for the environment,
in particular with regard to use of water, which has led to shortage of water and
depletion of ground water. Moreover, the farmers involved in sugar cane farming are
also facing distress because of reduction of the price of sugar due to overproduction.
In addition, the production has led to increased destruction of the soil in the region,
In this situation, government faces many dilemmas of policy. A ban on sugar cane
production has been recommended, but local stakeholders are critical to this because
of the damage for the farmers who will lose their grounds of existence. Another
option is slower transition to sustainability, but it is not clear how such change can be
implemented. Thus in this paper,with a hermeneutic case-studywediscuss the ethical
dimensions of this situation. We discuss the case in terms of cosmopolitan business
ethics, sustainability, responsibility, consequentialism, theory of justice and Sen’s
justice approach of the development in order to find the correct sustainable solution
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for the future. We conclude that the practice of sugar cane farming and agriculture
of Maharashtra is unethical and should be stopped immediately.

Keywords Sugar cane ·Maharashtra · Sustainable farming · Anthropogenic ·
Ethics · Justice approach · Utilitarian approach

12.1 Introduction

In this article, we present the case of sugar cane farming and crushing inMaharashtra
in India. Sugar cane farming is anArche-typical case of ethical dilemmas and climate
justice in the transition of industrial civilization to become a more environmentally
sustainable society. The dilemmas of the case are central to the challenges that we
face in sugar cane farming concerning the need to change our lifestyles and modes
of production in the contemporary industrial civilization.

The sugar cane farming and agriculture ofMaharashtra are central to the economy
of the region. Sugar cane cultivation is essential for the mode of production of
the region. The Government has been promoting this agriculture as a part of the
development of the region in the country. Sugar production has become central to
industrialization and survival of stakeholder in the region. However, sugar farming
is very costly to the environment due to its massive consumption of water, which has
led to a shortage of water and depletion of groundwater.

Moreover, the farmers involved in sugar cane farming are also facing distress
because of reduction of the price of sugar due to overproduction. Besides, the
production has led to increased destruction of the soil in the region.

In this situation, the Government faces many dilemmas of policy. A ban on sugar
cane production has been recommended, but local stakeholders are critical to this
because of the damage for the farmers who will lose their grounds of existence.
Another option is a slower transition to Sustainability, but it is not clear how much
change can be implemented. Thus in this chapter, we discuss the ethical dimensions
of this situation. We discuss the case in terms of consequentialism, Rawlsian theory
of justice, and Sen’s capability approach of the development in order to find the
correct sustainable solution for the future.

The methodology of the chapter is a hermeneutic case study, where we have
worked together on the ethical implications for sustainability and social responsibility
of the case of sugar cane farming and crushing in Maharashtra in India. Case studies
can be proposed as an important methodology for business, management, and social
sciences because they integrate a deeper reflective ethical understanding of the orga-
nization with business and economics. Accordingly, the idea of the chapter has been
that the colleagues from India (Prabir Kumar Bandyopadhyay and Bhavna Pandey),
have provided the case and analysis in terms of ethics and CSR. The colleague from
Denmark (Jacob Dahl Rendtorff) has contributed with theory and reflections on the
case, analysis in terms of ethics. This collaborative work began, when Jacob Dahl
Rendtorff as one of the keynote speakers in December 2018 visited the Symbiosis
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International advanced conference on business and management, in Pune in India,
invited by Prabir Kumar Bandyopadhyay. Later, on the basis of common reflection
Jacob Dahl Rendtorff made a presentation of the case study at the 18th interna-
tional conference on corporate social responsibility (CSR) and the 9th organizational
governance conference in Barcelos, Portugal. During the discussion of the case at the
conference, there was agreement among participants and contributors to the discus-
sion that this was a test case of unethical and irresponsible business. In this sense the
case presented a good example of the challenges to sustainability in the contemporary
world where humanity with its lifestyle and businesses contribute to the destruction
of its own basis for living at the planet in times of the Anthropocene where humanity
is a geological force that changes its own natural basis for existence. This kind of
case study of ethical dilemmas in business can be called “hermeneutic case-study,”
inspired by hermeneutic philosophers like Hans Georg Gadamer and Paul Ricoeur
(Rendtorff 2015). Here, the problem is whether theory and cases can be related to
each other so that they fit with each other? And the challenge is what kind of general
validity does this method provide? To this, we can answer that the case is a case study
of criteria’s for decision-making with regard to dilemmas of ethics, responsibility,
and sustainability. With this in mind, the task that we proposed the critical audience
at the conference in Barcelos, Portugal was to reflect on the following questions in
the relation to the case of sugar cane farming and crushing in Maharashtra in India:
1. Interpretation and explanation of ethical dilemmas 2. Analysis in terms of ethical
theory and ethical principles 3. Analysis in terms of sustainability, corporate social
responsiblity, and corporate citizenship obligations 4. Analysis in terms of stake-
holder theory 5. Analysis in terms of corporate compliance standards and codes of
conduct 6. Suggestions for decision-making and evaluations (Rendtorff 2015). And
we could add, that all this has to be evaluated with the help from a strong critical
mind, using critical theory for reflections. So now, we proceed with the presentation
of this critical case of unethical business and agriculture.

12.2 Agriculture in Maharashtra and Contribution
of Sugar Cane Farming

As per the UNDP development indicators for Maharashtra (Directorate of Economic
Survey 2011), only 8.57% NSDP (National State Domestic Product) contributed
by the agricultural sector, which is not an eye-catching contribution. Nevertheless,
about 60–70% of its labor employment is provided by the agricultural sector. Thus
sugar farming makes the agriculture sector in Maharashtra a significant economic
and political entity in Maharashtra. And this makes, except for a few districts, Maha-
rashtra predominantly an agrarian economy. In other words, the livelihood of the
rural population largely depends on agricultural activity (ibid).

In 2010–2011, Food crops, including cereals and pulses, occupy 6.9 million ha
(46.9% of the gross cultivated area), while sugarcane and cotton occupy 4.9 million
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ha (32.7% of gross cropped area) and the corresponding figures in 1998/99 were
13.4 and 3.8 million (18% of gross cropped area) ha, respectively. In sugar alone,
the area of cultivation was 6.33 lakh hectares in 2016–17, and in 2017–18, it is 9.04
lakh hectares with 45.02% (Y/Y) growth. (commodities control 2017).

This is a grave concern for Maharashtra. Sugar cane farming is water-hungry.
It is a water intensive crop, requiring an estimated 20,000 m3 of water per hectare
(Shrivastava et al. 2011). The water requirement of sorghum is 250–450 mm, pearl
millet 200–350 mm, rice 1200 mm, and wheat 450 mm, while for sugarcane, it is
2500 + mm of rainfall. Over and above, Maharashtra uses more water than other
parts of India in sugar farming. Maharashtra uses 2068 L of water per Kilogram of
sugar, which is double of what Uttar Pradesh uses (Thakkar 2013).

Further, the average water productivity of sugarcane in Maharashtra is
0.403 T/ha/month/’000 m3 water, while that of UP is 1.11 T/ha/month/’000 m3
water (ibid). It is estimated that about 32 billion cubic meters of water are consumed
by sugarcane, which can cultivate 45 lakh hectare of other suitable drought-tolerant
crops. As per the Economic Survey of Maharashtra 2014–15, 2015, about 6% of all
farmers cultivate sugarcane, but they consume 76% of all the irrigation water (Pawar
2014). It may be mentioned that despite having the largest number of dams in the
country, Maharashtra has only 17.9% of the cropped land under irrigation compared
to 45% of the national average. Therefore, irrigated land has significant opportunity
costs. More than 75% of the area remains dependent on rainfall. What is significant
is that the State’s sugar cultivation area is increased from 938,400 to 1,162,834 ha
from 2012 to 2018—a 24% increase.

12.3 Irrational Location of Sugar Mills and Concentration
of Sugar Farming

Out of 178 sugar factories ofMaharashtra, 48 are inAhmednagar, Sangli, andSolapur.
These districts receive an annual rainfall of 567, 673, and 614 mm, respectively, and
are one of Maharashtra’s most drought-prone regions. The region of Marathwada
in Maharashtra, comprising of the districts of Aurangabad, Beed, Hingoli, Jalna,
Latur, Nanded, Osmanabad, and Parbhani, are the most drought-prone region in the
State with an average annual rainfall of 810 mm yet the region has 49 sugar mills
and 27% of the sugar cultivated area of Maharashtra. The average annual rainfall in
Marathwada is 810 mm, which is below the 1,000 mm requirement for sugarcane
cultivation as per Chitale Commission Report (NCIRD 1999) and Position chapter
byWest ZoneWater Partnership (WZWP2016).Water required for 1 ha of sugarcane
can satisfy the requirement of a thousand people. Various steps have been taken to
woo the shortage of drinking water and to ensure other crops, but most of the water
is used by sugar farming resulting in the common man to depend on water supply
by water tanker to meet the drinking water and domestic demand. 76% of irrigation
water in Maharashtra is consumed by sugarcane (ibid). The small farmers do not
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get enough water to grow food crops. At present, to get groundwater, the borewell
drilling goes deep up to 1200 ft. In Marathwada and every year, the level is going
down by 3 Mt. As informed by the commissioner of sugar, the groundwater bill will
restrict the drilling up to 200 ft maximum.

12.4 The Plight of the Common Man

The irrigation used by sugar farming is through groundwater, which resulted in the
depletion of groundwater levels. 71% of irrigated land in the State is not irrigated
by large dams or canals, but by wells. Water has been so exploited that despite
Marathwada had reservoir storage of 47%; it still faced a drought. It is reported that
in the year of drought, Marathwada has been drilling as many as 10,000 borewells
per month. Each bore well is 800–900 ft deep [Is thriving sugarcane crop responsible
for Maharashtra’s Marathwada and Vidarbha’s water woes? The Economic Times,
September 9, 2015]. In the State, 90% of the rural population is using groundwater
resources. In the agriculture sector, groundwater utilization is 85%. Some 10% of the
groundwater is utilized for industrial purposes, and only 5% is used up for drinking.
Due to crop failure and chronic water shortage, many small and marginal farmers
sold out their land and became agricultural laborer working in sugar cane farming.
However, their period of employment is very short, as the sugar cane does not require
regular caring. In a way, small farmers are victims of sugar cane cultivation, yet it
depends on it (Ghadyalpatil 2016).

With the increase in the area of cultivation of sugar cane, Maharashtra witnessed
a decline in the production of nutritious crops: jowar and bajra, which are the staple
diet of marginalized populations. Jowar and bajra production fell by 49 and 51%,
respectively. This forced the poor farmers to purchase more expensive grain. Further-
more, this has added to their distress, Bhaskar R N (2017). The irony is that now
the farmers involved in sugar cane farming are also facing distress, as the supply
of sugar has gone up, and the demand has reduced, resulting in low prices, while
the sugar crane price is fixed by the Government. This resulted in sugar manufac-
turing loss-making, resulting in delayed payment to the farmers. At all India level,
the outstanding bill for farmers stands at Rs. 21,000 crore, Srinivas N N (2015). As
on July 29, 2019, Rs. 19,000 crore FRP (fair and remunerative price) is pending for
payment to the Farmers at all India level (as per discussion with the Commissioner
of Sugar, Maharashtra on July 29, 2019). The cost of sugar production is about Rs.
3400 to 3500 per 100 kg of sugar. The cost of sugar cane is Rs. 275 per 100 kg,
as per regulated FRP. The selling price of sugar is Rs. 3100 per 100 kg of sugar.
The international price is only 2000–2100 per 100 kg. At present, according to the
sugar expert bodies, two year’s consumption level stock is there. A discussion with
the Executive Director of West Indian Sugar Mills association, closing the sugar
factories will create a more socio-economic problem as 50% of the sugar mills are
cooperative mills where 30,000–40,000 farmers are investors. Even in the privately
owned mills, farmers’ stock is also quite high. The mills cannot reduce the capacity,
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because as per the sugar cane crushing license, the mills are mandated to crush till the
last cane arrives in the mill. The Government has now allowed 25% of the capacity
to use for the production of ethanol as biofuel. To remove the considerable surplus
stock from the market, the Government has decided to create four million tons of
sugar over one year at the cost of Rs 1,674 crore for which the Government would
be reimbursing the carrying cost of about Rs 1,674 crore to participating sugar mills.
This reimbursement amount will be paid to the farmers’ account directly against the
pending payment of FRP by mills, and any excess amount will be transferred to the
mills’ account, The Hindu Business Line (2019). This helps the liquidity problem of
the mills and will enable the mills to get more working capital loans from banks.

12.5 Impact of Climate Change

Past data analysis shows that the rainfall pattern is changing—the share of monsoon
rainfall in July reducing andAugust rainfall is increasing,Guhathakurta andRajeevan
(2008), Sinha Ray and Srivastava (2000). Extreme rainfall events are increasing
during monsoon, while low-intensity rainfall is reducing. Extreme rainfall does not
help groundwater recharging as the water runoff to the sea. This indicates Maha-
rashtra most likely to face a cycle of drought and dry spell followed by flood. This
effect of climate change will worsen the condition of an already depleting level of
groundwater, and also it’s quality. Of the State’s 35 districts, 29 have nitrate levels
that are more than double the permitted limit. Both agriculture and drinking water
will get severely affected.

The World Bank’s (2008) study using the Integrated Modeling System (IMS)
predicts that there will be an increase in the frequency of droughts in the future
through the hydrological cycle, which will affect crop water requirement andmaking
future planning and management of water resources more challenging. The study
also concludes that the marginal increase in evapotranspiration (ET) due to global
warming would have a more significant impact on the arid zone ecosystem that
constitutes a large area of Maharashtra.

12.6 Sustainability of Sugar Farming in Maharashtra

Tilman D et al. (2002) has defined Agricultural Sustainability as “practices that meet
current and future societal needs for food and fiber, for ecosystem services, and
healthy lives, and that do so by maximizing the net benefit to society when all costs
and benefits of the practices are considered.” While this definition of Sustainability
is a quite broad but more intuitive and operationalizable concept of agricultural.
Sustainability is given by Cai Yunlong and Barry Smit (1994), which is more directly
aligned to the concept of sustainable development proposed by WCED (1987). As
perWCED, sustainable development is defined as “development that meets the needs
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of the present without compromising the ability of future generations to meet those
of the future.” The framework proposed by Smit Barry (1994) is based on three sets
of factors: Biophysical environment, Socio-political environment, and Economic
and technological environment. From a sustainability perspective, the Biophysical
component demands the retention of productive capacity of resources,mainly soil and
water by natural biological process of replenishing themselves. From socio-political
aspect stresses an adequate and secure supply of food items and agricultural practices
that do not reduce the rights and opportunities of future generations to derive benefits
from natural resources like soil and water to attain Agricultural Sustainability. The
economic and technological factor can not be evaluated in isolation. It is deeply inte-
gratedwith the ecological impact of agricultural activities. But here the stress is given
on the effect on future productivity and production. Another essential consideration
under the economic factor is to what extent the agricultural activity is economically
viable. In other words, Agricultural Sustainability depends on the reward it gives to
the producers so that farming becomes self-sustainable without the intervention of
other than market forces.

In the case ofMaharashtra,we have seen earlier in this chapter, about 45% increase
in sugar cane cultivation area on Year basis. The area is drought-prone. Sugar cane
is a water-hungry crop—32 billion cubic meters of water consumed by sugar cane
in Maharashtra, which can cultivate 45,00,000 ha of other crops. In the select area,
the water table is going down by 3Mt. every year. There is a vast shortage of potable
water in the region. Due to water shortage and cultivation of the single crop, crop
failure is widespread, which forces marginal farmers to sell their land and become a
landless laborer.

Nevertheless, their employment period is only for a few months, as sugar cane
does not need much caring. We have also mentioned that due to sugar cane culti-
vation, there is a 50% reduction of nutritious grain production, and these forces the
poor farmer to purchase expensive grains, causing farmers distress. Due to over-
cultivation of sugar cane, sugar production has gone up—more than the demand.
Market prices have come down, even less than the production cost. This has resulted
in delayed payment to the farmers, causing further distress. Due to the shortage of
water and the monoculture nature of sugar farming, land degradation happens. In
terms of ecosystem services, researchers have found a strong linear negative rela-
tionship between sugarcane farming and loss of ecosystem services, which is in line
with the conventional understanding of the adverse effects on plantation monocul-
tures. Thus it may be concluded that sugar cane cultivation is not sustainable from
all three aspects—Biophysical, socio-political, and Economical.

Across the world, the contribution of Sugar farming to broader society is a signif-
icant concern. Extant literature points out that farmers in Kenya (Waswa et al. 2014)
are trapped in distress. Researchers have found a direct linkage of sugar farming to
poverty in Brazil (Schneider 2010) and South Africa (Lorentzen 2009).
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12.7 Corrective Actions Are Undertaken/Proposed

From the above discussion, it may be concluded that in Maharashtra, the majority
of the sugar factories and farming are concentrated in drought-prone areas. Sugar
cane farming takes a very high amount of water, and the water is drawn mainly from
groundwater resulting in depletion of groundwater level.Moreover, water availability
for other crops is becoming scarce, so is the position of drinking water and water for
domestic use. The small and marginal farmers are worse affected. Climate change is
adding further worry to this distracting situation.

In order to ensure the supply of sugar cane to sugar factories and to limit the
cultivation of sugar cane, the existing law requires to keep the minimum distance
of 25 km between the two factories. However, this is violated in many cases. The
Government also realizes the issue of water shortage and the consumption of water in
irrigating sugar farming. To encourage drip irrigation and sprinkler irrigation, as per
Maharashtra Economic Survey, Maharashtra Government “has provided a subsidy
for drip irrigation in 5.68 lakh ha and sprinkler irrigation in 2.33 lakh ha between
2005–06 and 2011–12, thus providing subsidy for covering 8.01 lakh ha for these
two techniques in these seven years.”

Nevertheless, it is reported that while the subsidy has been used but the schemes
are not implemented. Furthermore, the monitoring of the scheme is also very weak,
Thakkar,H (2013). The small farmers are not ready to spend the remaining 50%of the
investment. The drip irrigation also improves the farm productivity–the production
of sugar cane in 6 acre land under conventional irrigation can be produced in 2 acre
land with drip irrigation, as per discussions with sugar experts.

It is being argued by different policymakers that sugarcane cultivation and
crushing needs to be regulated and even may be considered to be banned at this
time considering the drought condition. It is not the first time such a ban is consid-
ered. Back in 1999, the Maharashtra Water and Irrigation Commission had recom-
mended such a ban. Especially for Solapur, but later extending their suggestion to
other districts, the Commission had stated: “It is desirable to impose a total ban on
water intensive crops like sugarcane in these deficit sub basins… less water intensive
crops only and less water intensive economic activities only should be permitted,”
Scroll.in (2019).

While expert bodies are of the opinion to regulate the sugar factories, which
Government also agrees to, but in 2014 Government of Maharashtra was planning,
though not implemented, to reduce the distance between two factories from 25 to
15 km to increase competition between sugar factories resulting more efficient sugar
manufacturing. In another move, Government of Maharashtra, to support India’s
commitment to export 15,000 tons of raw sugar to China from next year, the State
government plans to revive 40 defunct sugar mills and set new criteria for assisting
“sick and closed” sugar cooperatives by givingfinancial aid,which the factory owners
welcomed, Vyas S (2018).

So we are not sure what sort of regulation will be considered and implemented.
However, we are, to some extent, sure if this situation is allowed to go, the occupants
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of these habitats are engaged in an activity, which may be called anthropogenic,
resulting in the zone inhabitable by humans. It may be mentioned that the word
“Anthropogenic” has come from the word “Anthropocene,” which means large scale
change in climatic conditions created by human activity. Such things happened earlier
too. It is now believed that the Harappans were forced to resettle far away from the
floodplains of Indus about 4000 years back due to shifting in the weather pattern
and temperature resulting from a long spell of drought, India Today (2018). Should
such a phenomenon takes place, everybody will suffer, of course, the impact of
climate change together with the anthropogenic effect more profoundly on the most
vulnerable, the small and marginal farmers.

Keeping this background in mind, our question is—is it ethical to cultivate
sugarcane in Maharashtra, particularly in Marathawada and Vidarbha zone?

12.8 Is It Ethical?

Having presented the case, we can now go on with the proposed analysis of the case
study. Here, we can once again refer to the criteria of analysis that were proposed
in the beginning of the article. 1. Interpretation and explanation of ethical dilemmas
2. Analysis in terms of ethical theory and ethical principles 3. Analysis in terms of
sustainability, corporate social responsibility, and corporate citizenship obligations 4.
Analysis in terms of stakeholder theory 5. Analysis in terms of corporate compliance
standards and codes of conduct 6. Suggestions for decision-making and evaluations
(Rendtorff 2015). All this should be presented with help from critical theory and
critical approach to the case.

We propose to take up this issue more from a decision-making point of view and
will avoid philosophical rhetoric. Indeed, the case is not only a case of local business
ethics, but the challenges to sustainability may have national and also cosmopolitan
implications. So this is a case of cosmopolitan business ethics (Rendtorff 2018).
Cosmopolitan business ethics means that decisions should be justified, not only from
the point of view of local stakeholders, but indeed also from the point of view of
what is good for the planet for global justice and the future of humanity (Rendtorff
2018).

We propose a framework of decision-making in business ethics based on five
sources of ethical standards: The Utilitarian Approach, The Rights Approach, The
Justice Approach, The Common Good Approach, and The Virtue Approach (Rend-
torff 2009). The Utilitarian Approach demands a decision should produce the most
good and do the least harm. The Rights Approach seeks the decision should best
respect the rights of all who have a stake. The Justice Approach demands a deci-
sion should treat people equally or proportionately. The Common Good Approach
examines whether the decision best serves the community as a whole, not just some
members, and The Virtue Approach examine the decision from an individual’s point
of view—whether the decision leads me to act as the sort of person you would want
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to be. As our situation is not individual-centered, we will better not consider the
Virtue Approach.

One way to sum up these different concepts of ethics would be to refer to Justice
approach as a comprehensive approach to ethical issues. Dealing with a complex
issue like justice and its relevance in the practical sense, Amartya Sen has suggested
that one might revert to the ancient Hindu thought, which examines the concept of
Niti and Nyaya. Niti in Sanskrit legal thinking deals with just rules and institutions,
while Nyaya is about their realization.Niti is an abstract exercise that, if implemented
completely, would result in maximum public welfare and justice. Nyaya, on the other
hand, relates to the enforcement of laws and regulations. With this approach to the
ethical dilemma of the case, we can introduce justice as a general term for the right
decision to make in situations with ethical dilemmas.

In business, this concern for justice relates to the basic concepts of business ethics.
These different concepts of ethics need to be integrated into the framework of reflec-
tions on the philosophy of management and responsibility in order to reflect over the
full consequences of the confrontation between consequentialist, deontological, and
virtue ethics approaches to business ethics and CSR (Rendtorff 2017). This combina-
tion between ethical theory, responsibility, and philosophical reflection can be related
to ethical principles like dignity, integrity, and autonomy. Nevertheless, there is also
an important integration of ethics corporate social responsibility. From this perspec-
tive the case becomes a case of responsible management of sustainability (Rendtorff
2019) where it is important to be sure to respect future sustainable development in
the perspective of the sustainable development goals (SDGs).

Here, sustainability must be accounted for by taking into account the relevant
stakeholders of the case, including farmers, employees, local communication, inter-
national community, and others in order to understand the ethical dilemmas of sugar-
cane farming. In order to accomplish this we need the theory of stakeholder manage-
ment (Bonnafous-Boucher and Rendtorff 2016) where the relevant stakeholders in
order to ensure responsible management of sustainability. In terms of stakeholder
theory, the aim of management of the sugarcane industry and agriculture would be
to ensure the common good for community through communicative processes of
justification (Bonnafous-Boucher and Rendtorff 2016). This communicative justi-
fication is not only instrumental or strategic. The social legitimacy of corporations
cannot be limited to the idea that “good business is good ethics” from the point of
view of efficiency and utility. However, now we can ask: How do we apply stake-
holder management to the case? How does it make a difference?Who are the relevant
stakeholders? Moreover, how do we ensure respect for the stakeholders in the case?

A further question for discussion is then: How can we use business ethics,
sustainability, and CSR analysis on this case? What are the implications of
concepts of Corporate Philanthropy, Values-driven Management, Corporate Social
Responsibility, Corporate Social Performance, Corporate Citizenship,

Integrative Business Ethics, Creating Shared Value, Corporate Citizenship as a
new Paradigm for Institutionalization of Responsibility? (Rendtorff 2009, 2018,
2019). Using an interdisciplinary focus, we need to analyze the case in terms of
challenges to sustainability in business management and in agriculture, with focus
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on global and cosmopolitan concepts of sustainability as proposed in the United
Nations’ Sustainable Development Goals (SDGs) (Rendtorff 2019).

Accordingly, we suggest applying the theory of business ethics in order to under-
stand the theoretical and practical implications of the case. During the presentation
of the case at the 18th international conference on corporate social responsibility
(CSR) and the 9th organizational governance conference in Barcelos, Portugal the
participants argued that this was very important, but that the particularity of this case
was that it showedmany problems and ethical dilemmas which gave very little possi-
bility of ethically acceptable solutions. Thus, the confrontation between theory and
practice showed that the practice of sugarcane farming was not justifiable in terms
of neither deontology, consequentialism, virtue ethics, justice approach or concepts
of CSR and sustainability.

The ethical problems of the case were so severe with regard to all stakeholders
that it was impossible to justify the practice of sugarcane farming ethically. Surprised
by the response of the participants Jacob Dahl Rendtorff started to suggest that the
theory-case confrontation of this case of sugarcane farming show the problem of
ideal theory confronted with real-life cases. It showed how ethics may be ideal and
referring to ideal concepts of truth and justice, but when this is applied to prac-
tice there are no easy solutions. However, this also showed the complexity of the
relation between ethical theory and theoretical concepts of CSR in relation to their
applications to real-life situations. However, the ethical theory of cosmopolitan busi-
ness ethics, corporate social responsibility, sustainability management for the SDGs,
and stakeholder management provides a necessary framework for understanding the
complexity and ethical problems of the case. This also leads to a very critical attitude
concerning the continuation of sugarcane farming and crushing in Maharashtra in
India in the same way as the practice has begun. In fact, the appeal to ethical theory
and concepts of CSR and sustainability showed that practice of sugarcane farming
must be changed radically in order to be justifiable from an ethical point of view.

12.9 The Factual Scenario of the Case

With this in mind, we can give a more precise description of the factual scenario of
the case, which must be taken into account in ethical decision-making. This implies
the following:

1. Both Marathawada and Vidarbha are drought-prone zone and adversely affected
by climate change.

2. Sugar cane farming and sugar manufacturing both are water intensive activities.
3. Most of the groundwater is used by sugar cane farming, leaving very little for

household use, and the poor are worst affected. The water table is going deeper
and deeper.



252 P. K. Bandyopadhyay et al.

4. Other crops suiting the drought condition, and more nutritional are not cultivable
by the small and marginal farmers because of water shortage. The poor have to
go for costly grain for survival.

5. Small and marginal farmers mostly have sold the land and have become
agricultural laborer and working in sugar cane farming.

6. Continuation of the practice will lead to a possible disaster due to a lack of
portable water, and the expansion of sugar mills will make the condition worse.

7. Closing the sugar mills will make the assets idle—not good for the economy
of the State. Moreover, the poor will lose the job, which will be a significant
problem, at least in the short term.

This leads to the following presentation of the ethical dilemmas in the case
based on the ethical theory, facts about the case and concerns for responsibility
and sustainability.

12.10 Ethical Dilemma

Thus, we can identify the following ethical issues in the case: We have seen two
predominant views:

1. The expert group is of the opinion to stop farming sugar cane in these two zones
with immediate effect.

2. The State Government is thinking of increasing the production of sugar to meet
the export commitment of the central Government by reviving 40 defunct sugar
mills and giving a package to the sick sugar mills to become profitable.

12.11 Solution to Ethical Dilemma: Closing of the Sugar
Farming and Sugar Mills

Following the ethical theory and theory of CSR and sustainability in order to provide
a comprehensive conception of climate justice in the area of the Anthropocene we
came off with the following proposed justified ethical decision on the basis of the
dilemmas:

Closing of the sugar farming and sugar mills will make job loss of the workers
working in the sugar mills and will make the agricultural laborers jobless in the short
term. The investor community will also loose as their assets will be non-performing
assists. This will make water available for the community even in the short term.
This option will produce the most good and do significant harm to a significant
portion of the community. Therefore, there are both consequentialist arguments in
favor and against this option, but in the end; this option seems justified in terms of
consequentialism.
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This option does not best respects the rights of all stakeholders who have a stake,
particularly the rights of livelihood for those farmers who are either working in the
farmor thosewho are engaged in farming aswell as the rights of the investors. Thus, it
does not satisfy the condition of the rights approach. However, continuing sugarcane
farming did not justify the rights approach either since these implied violations of
basic labor rights of those whoworked in the sugarcane farming. However, the option
is indeed justified from the point of view of future sustainability and cosmopolitan
business ethics: With this option, there is a respect for global sustainability and
the future of the planet. Therefore, this option seems to be in line with sustainable
development goals (SDGs).

The Justice Approach may fit in this case as the community members who are not
involved in either farming sugar cane or not working in the sugar factories, and those
who are working will be getting water. This action gets legitimacy according to the
Common Good Approach as there is a vast population not involved in the farming
and not gaining any benefits from the sugar factories but suffering adversely due to
lack of water. Therefore, the community as a whole gets benefited.

12.12 Conclusion

In this article, we have presented the case of sugar cane farming and crushing in
Maharashtra in India. This is an Arche-typical case of ethical dilemmas and climate
justice in the transition of industrial civilization to become a more environmentally
sustainable society. The dilemmas of the case are central to the challenges that we
face with regard to the need to change our lifestyles and modes of production in
the contemporary industrial civilization. After having presented the case from the
perspective of hermeneutic ethics of case study in business ethics, we presented some
different ethical concepts of sustainability, responsibility, deontology, virtue, conse-
quentialism, justice, and the common. Applying these theories and principles to the
case the framework of the Anthropocene, we concluded that from the point of view
of ethics, responsibility, and sustainability, the practice of sugar cane farming and
crushing inMaharashtra in India should be stopped. This conclusionwas confirmed in
the oral presentation of the chapter during the 18th international conference on corpo-
rate social responsibility (CSR) and the 9th organizational governance conference
in Barcelos, Portugal, where discussion participants after the case study presenta-
tion spontaneously shouted “this is unethical!” Accordingly, we propose to relevant
decision-makers to follow our conclusion to the ethical dilemma and take necessary
action to reestablish social and environmental sustainability in Maharashtra in India.
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Chapter 13
Review of CSR—Corporate Social
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Abstract In India, CPSEs—Central Public Sector Enterprises—are the
government-owned corporations in which, majority (51% or more) of the paid
share capital is either held by central government or by any state government or
partly by the central government and partly by one or more state governments.
According to the Government of India, Public Enterprise Survey Report—2017–18,
the top three CPSE’s are IOL—Indian Oil Corporation Ltd, ONGC—Oil and
Natural Gas Corporation Ltd, and NTPC—National Thermal Power Corporation
Ltd, contributing 13.37, 12.49, and 6.48%, respectively, to the total profit earned
by the PSEs during 2017–18. CSR—Corporate Social Responsibility—in India is
mandatory in nature. According to section 135 of Companies Act 2013, which came
into effect from April 01, 2014, any company with a Net Worth of |500 crore or
more, or a Turnover of |1,000 crore or more, or a Net Profit of |5 crore or more
during the immediately three preceding financial year are required to spend 2%
of their Net Profits on CSR programs as per Schedule VII of the Companies Act
2013. Such companies are required to form a CSR committee, formulate a CSR
policy, and implement projects in accordance with Schedule VII of the Act and
mandatorily report it in their annual reports in the prescribed format. The mandatory
CSR reporting facilitates the company to demonstrate its commitment toward the
society and also act as a communication tool to engage with different stakeholders,
including shareholders, regulators, communities, customers, and society at large.
Several Central Public Sector Enterprises (CPSEs) under the aegis of Government
of India are regularly undertaking various social initiatives and fulfill their corporate
social responsibility toward the society and the nation. This research paper reviews
the corporate social initiatives undertaken by the top three CPSEs of India as per
the Public Enterprise Survey report—2017–18. The duration of this research work
is for the period of 04 years starting from 2014–15 to 2017–18.
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13.1 Introduction

Corporate Social Responsibility—CSR is a concept whereby organizations consider
the interests of society by taking responsibility for the impact of their activities on
customers, employees, shareholders, communities, and the environment in all aspects
of their operations. CSR has emerged as an inescapable priority for business leaders
of every country. The prevailing approaches to CSR are still fragmented and too
disconnected from business and strategy to allow companies to benefit society truly
meaningfully, and this is where the future of CSR will lie as we see more and more
companies beginning to analyze their prospects for social responsibility using some
frameworks that guide their core business choices. In doing this, they will make
CSR much more than a cost, or a charitable deed; they will turn it into a competitive
advantage.

CSR is one of the prominent forms or a means of giving back to the society, from
where the businesses have emerged. Objective of maximization of wealth shall not
be possible for a business without the existence of the society in which they operate.
The society not only gives an identification and an opportunity to the corporates, but
it also let them develop and grow within. In India, CSR can be highly instrumental in
effectively addressing the problems of society by supporting the governments in their
social, environmental, and economic welfare schemes through the CSR programs. It
can facilitate the government in overcoming the rising fiscal deficits and leakages in
the welfare schemes and boost to the development of the society, since CSR has the
potential to generate |35,000–40,000 crores approximately every year.

This chapter aims to review the corporate social initiatives undertaken by the
top three profit-making Central Public Sector Enterprises—CPSEs—of India as per
the Public Enterprise Survey report—2017–18. The duration of this research work
is for the period of four years starting from 2014–15 to 2017–18. The top three
profit-making CPSUs of India selected for the study are Indian Oil Corporation
Ltd—IOL, Oil and Natural Gas Corporation Ltd—ONGC, and National Thermal
Power Corporation Ltd—NTPC.

13.2 Research Methodology

Data collection is primarily done from the annual reports, CSR reports of the selected
companies. Similarly, reports of Departments of public enterprises, Ministry of
Corporate affairs, National stock exchange, and other regulatory bodies have been
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utilized. Data analysis is done using trend analysis, and MS Excel has been used to
present, process, analyze the data to form results and conclusions.

The CSR expenditures data of each company has been tabulated year-wise, as per
Schedule VII of the Companies’ Act 2013, which contains XII items of expenditure.
Every company has to structure its CSR activities and programs its allocations based
on it. The following three steps have been adopted for trend analysis.

(i) Budgeted CSR Allocation versus Total CSR Budget: Under this heading we
are at first, highlighting the total CSR budget of the selected PSE’s and then
analyzing the allocation of CSR budget toward the twelve components of the
Schedule VII of the Companies’ Act 2013. Year-wise analysis for all the three
selected PSE’s has been done individually as well as comparatively, starting
from 2015–16 onwards till 2017–18.

(ii) CSR Spent Component versus Total CSR Spent: Under this heading we are
at first, highlighting the total amount spent on CSR by the selected PSE’s
and then analyzing its distribution according to the twelve components of the
Schedule VII of the Companies’ Act 2013. Year-wise analysis for all the three
selected PSE’s has been done individually as well as comparatively, starting
from 2015–16 onwards till 2017–18.

(iii) Over/Under Spendings on CSR: Under this heading, we are analyzing the posi-
tion of CSR spendings according to the Budgeted CSR allocation to understand
whether there are any Overspendings or Underspendings of CSR. The results
of the above-mentioned analysis are presented in the form of tables and charts
and accordingly, appropriate conclusions have been made.

13.3 Review of Literature

Moharna (2013) (i) concluded that most of the banks are undertaking CSR initiatives
mainly in the area of rural development, education, community welfare, and women
and children.

Loura J (2014) (ii) concluded that all the PSUs were having a CSR policy for their
organizations. The CSR initiatives were wide ranging from income generation activ-
ities for livelihood, health check-up camps, mobile health services, education, adult
literacy, agricultural development, provision of drinking water, management and
development of natural resources and infrastructural facilities. It was also concluded
that there was no link between PSU’s CSR agenda and Millennium Development
Goals.

Bansal and Rai (2014) (iii) concluded that there has been a remarkable increase in
the CSR spending by the companies over the years. However, CSR spending pattern
has been largely different across industries.

Athma and Yarragorla (2015) (iv) concluded that the CSR initiatives liabilities of
Maharatna companies’ remainmore or less equal according to both, CPSEGuideline
and section 135 of Companies Act 2013. They also concluded that the provisions of
section 135 were more flexible as compared with the CPSE Guidelines on CSR.
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Narwal and Sharma (2016) (v) concluded that in the market-driven economy, the
society has both positive as well as skeptic view on CSR and largely expects a social
and ethical behavior from the corporates.

Sawant, P. D. and Patil, M. R. (2017) (vi) concluded that the actual expenditure on
CSR differed significantly from the mandated 2% for the sample companies during
the period of research. Industries such as Pharma, Auto, Oil and Gas, FMCG, and
Chemical are the major defaulters.

Krishnan, A. (2018) (vii) concluded that corporates from themanufacturing sector
spent more on environmental sustainability as compared to corporates from the
service sector.

13.4 Corporate Social Responsibility in India

As per section 135 of Companies Act, 2013, all profit-making corporates, including
Central Public Sector Enterprises (CPSEs) exceeding threshold limits prescribed in
the Act regarding Net Worth of |500 crore, or Turnover of |1000 crore or Net Profit
of |5 crore in pursuance of its CSR Policy are mandated to spend at least 2% of
the average Net Profits (Profit Before Tax) of the company made during the three
immediately preceding years for undertaking CSR activities as per items listed in
Schedule VII of the Act. CSR Rules 2004, issued by MCA—Ministry of Corporate
Affairs—are also required to be complied with, by all the companies falling within
the ambit of section 135 of Companies Act 2013.

Every company qualifying threshold limits will constitute a Corporate Social
Responsibility (CSR) Committee of the Board consisting of three or more Direc-
tors, out of which at least one Director shall be an independent Director. The CSR
Committee shall formulate and recommend to the Board a CSR Policy which shall
indicate the activities to be undertaken by the company as specified in Schedule VII;
recommend the amount of expenditure on the activities selected to undertake CSR;
and monitor the CSR Policy of the company from item to time.

TheBoardof every suchCPSEwill, after taking into account the recommendations
made byCSRCommittee, approve theCSRPolicy for the company, disclose contents
of such policy in its report, and place it on the company’s website. CSR Committee
will also ensure that the CPSE undertakes the activities included in CSR Policy of
the company.

Apart from the above, CPSEs are also required to comply with the below-
mentioned norms toward their CSR activities as prescribed by the Competent
Authority.1

• A common thememay be identified for each year for undertaking CSR by CPSEs.
• For the current year 2018–19, school education and health care may be taken up

as the theme for focused intervention.

1Department of Public Enterprises (DPE) Govt. of India.
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• CSR expenditure for thematic program should be around 60% of annual CSR
expenditure of CPSEs.

• Aspirational districts may be given preference. NITI Aayog has already identified
112 such aspirational districts in India.

• The annual theme for the future will be decided by the Competent Authority
separately.

In July 2019, Parliaments of India made amendments to Companies Act 2013
through the Companies (Amendment) Bill, 2019. Among the other major changes,
the parliament cleared amendments to theCompanies lawpertaining toCSRspending
by the corporates in India, section 135 of Companies Act 2013.

With the introduction of new sub-sections (6) & (7) to section 135 of the Compa-
nies’ Act 2013, which attracted heavy penalty as well as possible imprisonment
resulted into sharp criticisms from the Indian Corporates. Therefore, a high-level
CSR committee, headed by the Secretary, MCA Ministry of Corporate Affairs was
formed to address this issue.

Based on the recommendations of the high-level CSR committee, Government of
India, on Aug 14, 2019, agreed to the demands by the Indian Corporates to do away
with the penalty of possible imprisonment. The other accepted recommendations
were.

• CSR violations should be regarded as civil offences that are liable to monetary
penalties.

• CSR spending should be eligible for tax deductions and companies are allowed
to carry forward unspent balances for three-to-five years

• Banks and limited liability partnerships also to be covered by a mandatory CSR
expenditure framework.

• For companies having CSR spend less than |50 lakh, proposed exemption from
constituting a CSR committee.

13.5 Central Public Sector Enterprises (CPSEs)

In India, CPSEs—Central Public Sector Enterprises—are the government-owned
corporations in which, majority (51% or more) of the paid share capital is either held
by central government or by any state government or partly by the central government
and partly by one or more state governments. According to the Government of India,
Public Enterprise Survey Report—2017–18, the top three CPSE’s are IOL—Indian
Oil Corporation Ltd, ONGC—Oil and Natural Gas Corporation Ltd, and NTPC—
National Thermal Power Corporation Ltd, contributing 13.37, 12.49, and 6.48%,
respectively, to the total profit earned by the PSEs during 2017–18.

Several Central Public Sector Undertakings (CPSEs) under the aegis of Govern-
ment of India regularly undertake various social initiatives and fulfill their corporate
social responsibility toward the society and the nation. The CPSEs selected for this
research are according to the top three profit-making CPSEs as per the Government
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of India, Public Enterprises Survey Report 2017–18. The duration of this research
work is four years, starting from the financial year 2014–15 to 2017–18.

The top three profit-making CPSEs selected for the study are as mentioned below.

i. NTPC—National Thermal Power Corporation Ltd.
ii. IOC—Indian Oil Corporation Ltd.
iii. ONGC—Oil and Natural Gas Corporation Ltd.

About NTPC—National Thermal Power Corporation Ltd.; Corporate Social
Responsibility.

NTPC is India’s largest energy conglomerate with roots planted way back in
1975 to accelerate power development in India. Since then it has established itself
as the dominant power major with presence in the entire value chain of the power
generation business. From fossil fuels, it has forayed into generating electricity via
hydro, nuclear, and renewable energy sources. This foray will play a major role in
lowering its carbon footprint by reducing greenhouse gas emissions. To strengthen
its core business, the corporation has diversified into the fields of consultancy, power
trading, training of power professionals, rural electrification, ash utilization, and coal
mining as well.2

In October 2004, NTPC launched its Initial Public Offering (IPO) consisting of
5.25% as fresh issue and 5.25% as offer for sale by the Government of India. NTPC
thus becamea listed company inNovember 2004with theGovernment holding89.5%
of the equity share capital. In February 2010, the Shareholding of Government of
India was reduced from 89.5 to 84.5% through a further public offer. Government
of India has further divested 9.5% shares through OFS—Offer for Sale—route in
February 2013. With this, GOI’s holding in NTPC has reduced from 84.5 to 75%.
The rest is held by Institutional Investors, banks, and Public. Presently, Government
of India is holding in NTPC has reduced to 56.41%.3

NTPC became a Maharatna Company4 (companies with three years of Average
annual Net Profit of over |2500 crore, or Average annual NetWorth of |10,000 crore
for 3 years, or Average annual Turnover of |20,000 crore for 3 years), in May 2010,
one of the only four companies to be awarded this status. NTPC was ranked 492nd
“Forbes Global 2000” ranking of the World’s biggest companies for the year 2019.5

NTPC’s focusareas of CSR & Sustainability activities are Health, Sanitation,
Safe Drinking Water, Education, Capacity Building, Women Empowerment, Social
Infrastructure livelihood creation and support through innovative agriculture & live-
stock development, support to Physically Challenged Person (PCPs), and activities
contributing toward Environment Sustainability.

Preference for CSR & Sustainability activities is given to local areas around
company’s operations, ensuring that majority CSR funds are spent for activities in
local areas. However, considering Inclusive Growth & Environment Sustainability

2https://www.ntpc.co.in/en/about-us/ntpc-overview.
3https://www.ntpc.co.in/en/about-us/ntpc-overview.
4https://www.archive.india.gov.in/spotlight/spotlight_archive.php?id=78.
5https://www.ntpc.co.in/en/about-us/ntpc-overview.

https://www.ntpc.co.in/en/about-us/ntpc-overview
https://www.ntpc.co.in/en/about-us/ntpc-overview
https://www.archive.india.gov.in/spotlight/spotlight_archive.php?id=78
https://www.ntpc.co.in/en/about-us/ntpc-overview
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and to supplement Government effort, activities are also taken up anywhere in the
country.

About IOCL—Indian Oil Corporation Ltd.; Corporate Social Responsibility.
Indian Oil, a diversified, integrated energy major with presence in almost all the

streams of oil, gas, petrochemicals, and alternative energy sources; a world of high-
caliber people, state-of-the-art technologies, and cutting-edge R&D; a world of best
practices, quality-consciousness, and transparency; and a world where energy in all
its forms is tapped most responsibly and delivered to the consumers most affordably.

Indian Oil is much more than just notching up high turnover (|6,05,924 crore or
US$ 87 billion in 2018–19). It’s far more than being ranked 117th among the world’s
largest corporates in Fortune’s “Global 500” listing, 2019. IndianOil’s business inter-
ests encompassing the entire hydrocarbon value chain from refining, pipeline trans-
portation & marketing to exploration & production of crude oil & gas, petrochem-
icals, gas marketing, alternative energy sources, and globalization of downstream
operations.6

Indian Oil accounts for nearly half of India’s petroleum products market share,
with sales of about 90million tons in 2018–19. It owns andoperates 11 refineries,with
a combined refining capacity of 80.7 Million Metric Tons Per Annum (MMTPA).
Indian Oil’s 14,200-km cross-country pipelines network facilitates the transporta-
tion of crude oil to refineries and finished products to high-demand centers in an
efficient, economical, and environment-friendly manner. Its throughput capacity of
94.20 MMTPA for crude oil and petroleum products and 21.69 MMSCMD for gas
makes it one of the largest pipeline networks in the world.7

Indian Oil’s key Corporate Social Responsibility (CSR) thrust areas include safe
drinking water and protection of water resources, healthcare and sanitation, educa-
tion and employment-enhancing vocational skills, empowerment of women and
socially/economically backward groups, etc.

The CSR projects of Indian Oil are mostly undertaken in the vicinity of its
establishments for improving the quality of life of the community, which invari-
ably includes marginalized groups belonging to the under privileged section of the
society, viz., SCs, STs, PHs, OBCs, etc.

Indian Oil has a long-standing CSR legacy, which started much before the CSR
legislation (Companies Act, 2013) came into force in 2014–15. During the year
2017–18, the entire budget allocation of |331.05 crore was spent on CSR activities,
thereby achieving 100% budget utilization.

About ONGC–Oil and Natural Gas Corporation Ltd.; Corporate Social Respon-
sibility.

ONGC Ltd. (A Maharatna Company) is the largest crude oil and natural gas
company in India, contributing around 75% to Indian domestic production & has
been ranked 160th in the coveted Fortune Global 500 list 2019. ONGC maintained
its First Position globally in the industry category “Oil and Gas Exploration and
Production” and achieved overall ranking of 21st position in the Platts Top 250

6https://www.iocl.com/aboutus/profile.aspx.
7https://www.iocl.com/aboutus/profile.aspx.

https://www.iocl.com/aboutus/profile.aspx
https://www.iocl.com/aboutus/profile.aspx
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Global Energy Company Rankings-2018. ONGC has been adjudged the winner in
the “Oil and Gas Exploration” category of the Dun & Bradstreet Corporate Awards
2019.

ONGC operates with 14 seismic crews, manages 262 onshore production instal-
lations, 268 offshore installations, 69 drilling (plus 37 hired), and 54 work-over
rigs (plus 25 hired), owns and operates more than 25,500 km of pipeline in India,
including 4,500 km of sub-sea pipelines. ONGC has adopted Best-in-class business
practices for modernization, expansion, and integration of all Infocom systems.8

ONGC’s CSR initiative continues its quest tomake positive, tangible difference in
the lives of the vulnerable and disadvantaged, especially in and around its operational
areas. Its business paradigm is based on an interconnected vision of people’s welfare,
societal growth, and environmental conservation. ONGC with its Corporate Social
Responsibility activities in India continues to cater to the developmental needs across
the following focus areas9:

• Education including vocational courses
• Health Care
• Entrepreneurship (self-help & livelihood generation) schemes
• Infrastructure support: roads, bridges, schools, hospitals in and around the

company’s operational areas
• Environment protection, ecological conservation, promotion
• Protection of heritage sites, UNESCO heritage monuments, etc.
• Promotion of artisans, craftsman, musicians, artists, etc. for preservation of

heritage, art, & culture
• Women empowerment, girl child development, gender sensitive projects
• Water management including groundwater recharge
• Initiatives for physically and mentally challenged
• Sponsorship of seminars, conferences, workshops, etc. and
• Promoting sports/sportspersons; supporting agencies promoting

sports/sportspersons.

13.6 Schedule VII of Companies Act 2013, (Section 135)10

Schedule VII of the Companies Act 2013 forms the basis of CSR spending in India.
The entire CSR program of the company had to be based on it. Any activities under-
taken by the companies not falling within Schedule VII does not qualify as CSR
activity in India. The Company Law 2013 clearly states the activities which may be
included by companies in their Corporate Social Responsibility Program.

8https://www.ongcindia.com/wps/wcm/connect/en/about-ongc/ongc-at-a-glance/corporate-pro
file/.
9https://www.ongcindia.com/wps/wcm/connect/en/about-ongc/ongc-at-a-glance/corporate-pro
file/.
10Companies Act 2013, Section 135.

https://www.ongcindia.com/wps/wcm/connect/en/about-ongc/ongc-at-a-glance/corporate-profile/
https://www.ongcindia.com/wps/wcm/connect/en/about-ongc/ongc-at-a-glance/corporate-profile/
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The following are the CSR activities according to Schedule VII of the Co. act
2013. Activities relating to.

S-i [Eradicating hunger, poverty and malnutrition],11 [“promoting health care
including preventive health care”]12 and sanitation [including contribution to
the Swach Bharat Kosh set-up by the Central Government for the promotion
of sanitation] and making available safe drinking water.

S-ii Promoting education, including special education and employment
enhancing vocation skills especially among children, women, elderly and
the differently abled and livelihood enhancement projects.

S-iii Promotinggender equality, empoweringwomen, settinguphomes andhostels
for women and orphans; setting up old age homes, day care centres and such
other facilities for senior citizens andmeasures for reducing inequalities faced
by socially and economically backward groups.

S-iv Ensuring environmental sustainability, ecological balance, protection of flora
and fauna, animal welfare, agroforestry, conservation of natural resources
and maintaining quality of soil, air and water [including contribution to the
CleanGanga Fund set-up by the Central Government for rejuvenation of river
Ganga].13

S-v Protection of national heritage, art and culture including restoration of build-
ings and sites of historical importance and works of art; setting up public
libraries; promotion and development of traditional art and handicrafts;

S-vi Measures for the benefit of armed forces veterans, war widows and their
dependents;

S-vii Training to promote rural sports, nationally recognised sports, Paralympics
sports and Olympic sports

S-viii Contribution to the prime minister’s national relief fund or any other fund
set up by the central govt. for socio economic development and relief and
welfare of the schedule caste, tribes, other backward classes, minorities and
women;

S-ix Contributions or funds provided to technology incubators located within
academic institutions which are approved by the central govt.

S-x Rural development projects
S-xi [slum area development. Explanation.- For the purposes of this item, the term

‘slum area’ shall mean any area declared as such by the Central Government
or any State Government or any other competent authority under any law for
the time being in force.]14

S-xii [Disaster management, including relief, rehabilitation and reconstruction
activities.]15

11Substituted by Notification Dated February 27, 2014.
12Substituted by Notification Dated March 31 2014. For the words “promoting preventive health
care” read ‘ ‘promoting health care including preventive health care”.
13Inserted by Notification Dated October 24, 2014.
14Inserted by Notification Dated August 7, 2014.
15Inserted by Notification dated May 30, 2019.
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There are twelve sets of Social activities mentioned in the Schedule VII of the
Companies Act 2013. Any company falling within the purview of section 135 of
the Companies Act 2013 is mandatorily required to undertake only those activities
which are mentioned in the Schedule VII of the Companies Act 2013 while planning
its CSR activities.

Companies are required to form aCSRCommittee for the purpose of planning and
implementing their CSR program for the year. The CSR committee of the company
shall select the activities listed within Schedule VII only in order to formulate their
CSR programs and the allocation of the budgets for the same. The CSR committee
shall be submitting theCSRproposal and the budgeted allocation to theBOD for their
approval and sanctions. The Board of Directors upon receiving the CSR committees’
proposal may approve and sanction it for its execution and implementation for the
year.

13.7 CORPORATE SOCIAL RESPONSIBILITY
AMONG CPSEs—Central Public Sector Enterprises

During the year 2017–18, 153 CPSEs have spent |3442.42 crore on CSR activities.
However, 2% of PBT for these CPSEs was |3693.47 crore. The break-up CSR
Expenditure based on various activities for the year 2017–18 by the CPSEs has been
given in Table 13.1.

Table 13.1 CPSEs—Activity wise CSR Expenditure (2017–18)

Sl. no Sectors Actual expenditure (Amount in |. Crore)

1 Eradicating Hunger and Poverty,
Health Care and Sanitation

1119.34

2 Education and Skill Development 1112.65

3 Empowerment of Women and other
Economically Backward Sections

66.14

4 Environmental Sustainability 393.47

5 Art & Culture 244.32

6 Armed Forces welfare 8.50

7 Sports 64.98

8 Contribution to funds set-up by
Central Government

50.92

9 Contribution to Technology Incubators 0.36

10 Rural Development 374.68

11 Slum Area Development 7.06

12 TOTAL 3442.42a

aPublic Enterprise Survey Report 2017–18
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Table 13.2 CSR expenditure by the selected CPSEs during 2017–18a (Amt. in |. Crore.)
CPSEs name Average PBT

for last 3 years
2% Average
PBT for last 3
years

Amount
allocated for
CSR
(Including the
carried
forward, if
any)

Actual CSR
spent

Unspent CSR

NTPC 11,176.77 223.54 220.75 241.54 0.00

IOC 17,047.69 340.95 331.05 331.05 0.00

ONGC 25,123.19 502.46 2017.71 503.44 1514.27

aPublic Enterprise Survey Report 2017–18

The CSR expenditure incurred by the selected three CPSE for the year 2017–18
is also being shown in Table 13.2.

13.8 Data Analysis & Interpretations

The top three Indian profit-making CPSE’s of India for the year 2017–18, NTPC—
National Thermal Power Corporation; IOC—Indian Oil Corporation; and ONGC—
Oil & Natural Gas Corporation, was selected for this research. The trend analysis is
based on the actual data compiled from the annual financial & CSR reports of the
respective companies. Even though CSR is mandatory for the financial year 2013–
14, the selected three CPSE’s had not presented the CSR details in their annual
reports in the required prescribed format/manner. We assume, it could be because
of the lack of clarity or interpretations on their part or maybe due to the transitory
phase/evolutionary phase of CSR reporting in India. Therefore, the period of this
research is starting from 2014–15 instead of 2013–14 and ending on 2017–18, thus
covering a period of three years only. (From 2015–16 to 2017–18).

13.9 Trend Analysis: Budgeted Components Versus Total
Budget

Under this heading we are at first, highlighting the total CSR budget of the selected
CPSE’s and then analyzing the distribution of their total CSR budget according to
the twelve components of the Schedule VII of the Companies’ Act 2013. Year-wise
analysis for all the three selected CPSE’s has been done starting from 2015–16
onwards till 2017–18.

During the year 2015–16, NTPC had a CSR Budget of |351.98 crore, which
was allocated by the company toward six items only of the Schedule VII of the
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Table 13.3 Budgeted allocation of CSR Funds according to the Schedule VII of Cos. Act 2013
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Companies’ Act 2013. The highest CSR budgeted allocation of 54.27% amounting
to |190.97 crore was done for item no. S-i, while the lowest allocation of 0.34%
amounting to |1.21 crore was done toward item no. S-vii. Similarly, an allocation of
3.35% amounting to |11.78 crore was found to be done toward an itemmentioned as
“others”, which does not constitute to be a part of Schedule VII, as shown in Table
13.3.

During theyear 2015–16, IOChadaCSRBudget of|159.69 crore,whichwas allo-
cated by the company toward four items only of the Schedule VII of the Companies’
Act 2013. The highest CSRbudgeted allocation of 50.79%amounting to |81.11 crore
was done for item no. S-i, while the lowest allocation of 0.56% amounting to |0.90
crore was done toward item no. S-vii. Similarly, an allocation of 25.41% amounting
to |40.57 crore was found to be done toward an item mentioned as “others”, which
does not constitute to be a part of Schedule VII, as shown in Table 13.3.

During the year 2015–16, ONGC had a CSR Budget of |525.71 crore, which was
allocated by the company toward eight items of the Schedule VII of the Companies’
Act 2013. The highest CSR budgeted allocation of 33.07% was done for item no.
S-i, while the lowest allocation of 0.69% amounting to |3.63 crore was done toward
items no. S-iii. Similarly, an allocation of 13.12% amounting to |68.95 crore was
found to be done toward an item mentioned as “others”, which does not constitute
to be a part of Schedule VII, as shown in Table 13.3.

Of the three companies under the study, during the year 2015–16, ONGC Ltd.
is found to have allocated its CSR budget toward maximum numbers of eight items
of the Schedule VII followed by NTPC Ltd. with six items and IOC Ltd. with four
items only.

During the year 2016–17, NTPC Ltd. had allocated an amount of |230.09 crore
toward its CSR activities, which is lower by |121.79 crore as compared with the
previous year allocation of |351.88 crore. The company has allocated its CSR Funds
toward the same 06 items, as was done during the previous year, from the total 12
items of Schedule VII of the Co. act 2013. The highest CSR budgeted allocation
of 28.99% amounting to |66.71 crore was done for item no. S-i, while the lowest
allocation of 1.28% each was done toward item no. S-vii. Similarly, an allocation of
6.17% amounting to |14.19 crore was found to done toward an item mentioned as
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Table 13.4 Budgeted allocation of CSR Funds according to the Schedule VII of Cos. Act 2013.

“others”, which does not constitute to be a part of Schedule VII, as shown in Table
13.4.

During the year 2016–17, IOC had allocated an amount of |206.76 crore toward
its CSR activities, which is an increase by |47.07 crore as comparedwith the previous
year allocation of |159.69 crore. The company has allocated its CSR funds toward
the same 04 items, as was done during the previous year, from the total 12 items of
Schedule VII of the Co. act 2013. The highest CSR budgeted allocation of 27.52%
amounting to |56.91 crore was done for item no. S-iv, while the lowest allocation
of 0.44% amounting to |0.90 crore was done toward item no. S-vii. Similarly, an
allocation of 40.62% amounting to |83.99 crore was found to be done toward an
item mentioned as “others”, which does not constitute to be a part of Schedule VII
as shown in Table 13.4.

During the year 2016–17,ONGChad allocated an amount of |858.04 crore toward
its CSR activities, which is an increase by |332.33 crore as compared with the
previous year allocation of | 525.71 crore. The company has allocated its CSR funds
toward the same 07 items, as compared with 08 items done during the previous
year, from the total 12 items of Schedule VII of the Co. act 2013. This year the
company has not allocated any funds for item no. S-iii. The highest CSR budgeted
allocation of 39.11% amounting to | 335.54 crore was done for item no. S-i, while
the lowest allocation of 0.15% amounting to | 1.31 crore was done toward item no.
S-x. Similarly, an allocation of 6.32% amounting to | 54.20 crore was found to be
done toward an item mentioned as “others”, which does not constitute to be a part
of Schedule VII, as shown in Table 13.4.

It is observed that during the year 2015–16, ONGC ltd had allocated its CSR
budget onmaximum of seven items of the Schedule VII of the Companies’ Act 2013,
followed by NTPC ltd with six items and IOC ltd. with five items, respectively.

During the year 2017–18, NTPC Ltd. had allocated an amount of |250.45 crore
toward its CSR activities, which is an increase of |20.36 crore as compared with
the previous year allocation of |230.09 crore. The company has allocated its CSR
Funds toward the same 06 items, as was done during the previous year, from the total
12 items of Schedule VII of the Co. act 2013. The highest CSR budgeted allocation
of 30.63% amounting to |76.72 crore was done for item no. S-i, while the lowest
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Table 13.5 Budgeted Allocation of CSR Funds according to the Schedule VII of Cos. Act 2013
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allocation of 1.28% each was done toward item no. S-vii. Similarly, an allocation of
0.65% amounting to | 1.63 crore was found to be done toward an item mentioned as
“others”, which does not constitute to be a part of Schedule S-vii, as shown in Table
13.5.

During the year 2017–18, IOChad allocated an amount of |316.05 crore toward its
CSR activities, which is an increase by |109.29 crore as compared with the previous
year allocation of |206.76 crore. The company has allocated its CSR funds toward
the same 05 items, as was done during the previous year, from the total 12 items of
Schedule VII of the Co. act 2013. The highest CSR budgeted allocation of 33.07%
amounting to |104.53 crore was done for item no. S-iv, while the lowest allocation
of 0.73% amounting to |2.3 crore was done toward item no. S-vi. Similarly, an
allocation of 25.25% amounting to |79.79 crore was found to be done toward an
item mentioned as “others”, which does not constitute to be a part of Schedule S-vii,
as shown in Table 13.5.

During the year 2017–18, ONGC had allocated an amount of |2.41 crore toward
its CSR activities, which is a decrease by 85.63 crore as compared with the previous
year allocation of |858.04 crore. The company has allocated its CSR funds toward
the same 08 items, as was done during the previous year, from the total 12 items of
Schedule VII of the Co. act 2013. The highest CSR budgeted allocation of 61.15%
amounting to |472.35 crore was done for item no. S-i, while the lowest allocation
of 0.84% amounting to |6.46 crore was done toward item no. S-x. Similarly, an
allocation of 8.42% amounting to |65.05 crore was found to be done toward an item
mentioned as “others”, which does not constitute to be a part of Schedule S-vii, as
shown in Table 13.5.

It is observed that during the year 2017–18, ONGC ltd had allocated its CSR
budget on maximum of eight items of the Schedule VII of the Companies’ Act 2013,
followed by NTPC ltd with six items and IOC ltd. with five items, respectively.
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13.10 Trend Analysis: CSR Spent Component Versus Total
Spent

Under this heading we are at first, highlighting the total amount spent on CSR by
the selected CPSEU’s and then analyzing its distribution according to the twelve
components of the Schedule VII of the Companies’ Act 2013. Year-wise analysis
for all the three selected CPSEU’s has been done starting from 2015–16 onwards till
2017–18.

During the year 2015–16, NTPC had spent 491.80 crore under its CSR program,
while the budgeted allocated amount was |351.88 crore. Thus, the company has
overspent |139.92 crore over and above the budgeted amount of CSR. It has spent
its CSR funds on the budgeted six items only. The highest CSR spending was found
to be done on item no. S-i, amounting to | 327.73 crore, constituting 66.64% of the
total amount spent for the year, while the lowest spending was found to be done
on item no. S-v, amounting to |1.89 crore, constituting 0.38% of the total amount
spent for the year. Similarly, a spending of |26.46 crore, constituting 5.38% of the
total amount spent for the year was found to be done toward an item mentioned as
“others”, which does not constitute to be a part of Schedule VII, as shown in Table
13.6.

During the year 2015–16, IOC had spent |156.68 crore under its CSR program,
while the budgeted allocated amount was |159.69 crore. Thus, the company has
underspent by |3.01 crore from the budgeted amount of CSR. It has spent its CSR
funds on the budgeted 04 items only. The highest CSR spendingwas found to be done
on item no. S-i, amounting to | 57.68 crore, constituting 36.81% of the total amount
spent for the year, while the lowest spending was found to be done on item no. S-vii,
amounting to |0.56 crore, constituting 0.36% of the total amount spent for the year.
Similarly, a spending of |35.45 crore, constituting 22.63% of the total amount spent
for the year was found to be done toward an item mentioned as “others”, which does
not constitute to be a part of Schedule VII, as shown in Table 13.6.

Table 13.6 CSR spent component versus total spent: 2015–16
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Table 13.7 CSR spent component versus total spent: 2016–17
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During the year 2015–16, ONGC had spent |418.07 crore under its CSR program,
while the budgeted allocated amount was |525.71 crore. Thus, the company has
underspent by |107.64 crore from the budgeted amount of CSR. It has spent its CSR
funds on the budgeted 08 items only. The highest CSR spending was found to be
done on item no. S-x, amounting to | 161.42 crore, constituting 38.61% of the total
amount spent for the year, while the lowest spendingwas found to be done on item no.
S-iii, amounting to |2.03 crore, constituting 0.49% of the total amount spent for the
year. Similarly, a spending of |56.19 crore, constituting 13.44% of the total amount
spent for the year was found to be done toward an itemmentioned as “others”, which
does not constitute to be a part of Schedule VII, as shown in Table 13.6.

During the year 2016–17, NTPC had spent 277.81 crore under its CSR program,
while the budgeted allocated amount was |230.09 crore. Thus, the company has
overspent |47.72 crore over and above the budgeted amount of CSR. It has spent its
CSR funds on the budgeted six items only. The highest CSR spending was found to
be done on item no. S-i, amounting to | 100.61 crore, constituting 36.22% of the
total amount spent for the year, while the lowest spending was found to be done
on item no. S-v, amounting to |0.82 crore, constituting 0.30% of the total amount
spent for the year. Similarly, a spending of |27.40 crore, constituting 9.86% of the
total amount spent for the year was found to be done toward an item mentioned as
“others”, which does not constitute to be a part of Schedule VII, as shown in Table
13.7.

During the year 2016–17, IOC had spent |213.99 crore under its CSR program,
while the budgeted allocated amount was |206.76 crore. Thus, the company has
overspent by |7.23 crore from the budgeted amount of CSR. It has spent its CSR
funds on the budgeted 05 items only. The highest CSR spendingwas found to be done
on item no. S-ii, amounting to | 91.39 crore, constituting 42.71% of the total amount
spent for the year, while the lowest spending was found to be done on item no. S-vii,
amounting to |1.39 crore, constituting 0.65% of the total amount spent for the year.
Similarly, a spending of |213.99 crore, constituting 19.74% of the total amount spent



13 Review of CSR—Corporate Social Responsibility … 273

Table 13.8 CSR spent component versus total spent: 2017–18
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for the year was found to be done toward an item mentioned as “others”, which does
not constitute to be a part of Schedule VII, as shown in Table 13.7.

During the year 2016–17, ONGC had spent |514.60 crore under its CSR program,
while the budgeted allocated amount was |858.04 crore. Thus, the company has
underspent by |343.44 crore from the budgeted amount of CSR. It has spent its CSR
funds on the budgeted 07 items only. The highest CSR spending was found to be
done on item no. S-ii, amounting to | 184.41 crore, constituting 35.84% of the total
amount spent for the year, while the lowest spendingwas found to be done on item no.
S-x, amounting to |0.33 crore, constituting 0.06% of the total amount spent for the
year. Similarly, a spending of |61.46 crore, constituting 11.94% of the total amount
spent for the year was found to be done toward an itemmentioned as “others”, which
does not constitute to be a part of Schedule VII, as shown in Table 13.7.

During the year 2017–18, NTPC had spent |241.54 crore under its CSR program,
while the budgeted allocated amount was |250.45 crore. Thus, the company has
underspent |8.91 crore of the budgeted amount of CSR. It has spent its CSR funds
on the budgeted 06 items only. The highest CSR spending was found to be done
on item no. S-i, amounting to |65.26 crore, constituting 27.02% of the total amount
spent for the year, while the lowest spending was found to be done on item no. S-vii,
amounting to |1.58 crore, constituting 0.65% of the total amount spent for the year.
Similarly, a spending of |11.98 crore, constituting 4.96% of the total amount spent
for the year was found to be done toward an item mentioned as “others”, which does
not constitute to be a part of Schedule VII, as shown in Table 13.8.

During the year 2017–18, IOC had spent |213.99 crore under its CSR program,
while the budgeted allocated amount was |206.76 crore. Thus, the company has
overspent by |7.23 crore from the budgeted amount of CSR. It has spent its CSR
funds on the budgeted 05 items only. The highest CSR spendingwas found to be done
on item no. S-ii, amounting to | 91.39 crore, constituting 42.71% of the total amount
spent for the year, while the lowest spending was found to be done on item no. S-vii,
amounting to |1.39 crore, constituting 0.65% of the total amount spent for the year.
Similarly, a spending of |213.99 crore, constituting 19.74% of the total amount spent
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for the year was found to be done toward an item mentioned as “others”, which does
not constitute to be a part of Schedule VII, as shown in Table 13.8.

During the year 2017–18, ONGC had spent |503.44 crore under its CSR program,
while the budgeted allocated amount was |772.41 crore. Thus, the company has
underspent by |268.97 crore from the budgeted amount of CSR. It has spent its CSR
funds on the budgeted 08 items only. The highest CSR spendingwas found to be done
on item no. S-i, amounting to | 285.62 crore, constituting 56.73% of the total amount
spent for the year, while the lowest spending was found to be done on item no. S-x,
amounting to |4.24 crore, constituting 0.84% of the total amount spent for the year.
Similarly, a spending of |70.87 crore, constituting 14.08% of the total amount spent
for the year was found to be done toward an item mentioned as “others”, which does
not constitute to be a part of Schedule VII, as shown in Table 13.8.

13.11 Over/Under Spendings on CSR

Under this heading, we are analyzing the position of CSR spending according to
the Budgeted CSR allocation to understand whether there are any overspendings or
underspendings of CSR.

Budgeted allocation and the Actual CSR Spendings, according to the Schedule
VII of Cos. Act 2013.

During the year 2015–16, NTPC hadmade budgeted allocations of |351.98 crore,
whereas the actual overspent was | 491.80 crore, which were spent only on the
selected five activities of the Schedule VII of the Co. act 2013. As compared with
the budgeted amount and the actual amount spent on the selected CSR activities, it
is found that the company actually overspent on four activities and underspent on
two activities. The overspent four activities were S-i amounting to | 136.76 crore,
S-v amounting to | 1.84 crore, S-vii amounting to |0.68 crore, and S-x amounting

Table 13.9 Over/UnderSpending on CSR for the Year 2015–16
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to | 8.84 crore, respectively. The underspent activities were S-ii amounting to |
10.6 crore and S-iv amounting to | 12.28 crore, respectively. Similarly, the company
had overspent | 14.68 crore on an activity, mentioned as “Others”, which does not
constitute to be a part of Schedule VII of the Companies Act 2013, as shown in Table
13.9.

During the year 2015–16, IOC had made budgeted allocations of |159.69 crore,
whereas the actual underspent was | 156.68 crore, which were spent only on the
selected four activities of the Schedule VII of the Co. act 2013. As compared with
the budgeted amount and the actual amount spent on the selected CSR activities, it is
found that the company actually overspent on two activities and also underspent on
two activities only. The overspent two activities were S-i amounting to | 23.43 crore
and S-vii amounting to | 0.34 crore. TheUnderspent activitieswere S-ii amounting to
| 6.4 crore and S-iv amounting to | 19.48 crore, respectively. Similarly, the company
had underspent | 5.12 crore on an activity, mentioned as “Others”, which does not
constitute to be a part of Schedule VII of the Companies Act 2013, as shown in Table
13.9.

During the year 2015–16, ONGC had made budgeted allocations of |525.71
crore, whereas the actual overspent was |418.07 crore, which were spent on the
selected eight activities of the Schedule VII of the Co. act 2013. As compared with
the budgeted amount and the actual amount spent on the selected CSR activities,
it is found that the company actually underspent on all the eight activities. These
underspent eight activities were S-i amounting to |57.96 crore, S-ii amounting to
| 83.98 crore, S-iii amounting to |1.6 crore, S-iv amounting to |0.84 crore, S-v
amounting to |6.59 crore, S-vii amounting to |4.79 crore, S-viii amounting to | 0.17
crore, and S-x amounting to | 0.3 crore, respectively. Similarly, the company had
also underspent | 12.76 crore on an activity, mentioned as “others”, which does not
constitute to be a part of Schedule VII of the Companies Act 2013, as shown in Table
13.9.

Table 13.10 Over/Under Spending on CSR for the Year 2016–17
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During the year 2016–17, NTPC hadmade budgeted allocations of |230.09 crore,
whereas the actual overspent was | 277.81 crore, which were spent on the selected
six activities of the Schedule VII of the Co. act 2013. As compared with the budgeted
amount and the actual amount spent on the selected CSR activities, it is found that
the company actually overspent on four activities and Underspent on two activities.
The overspent four activities were S-i amounting | 33.9 crore, S-ii amounting | 7.39
crore, S-vii amounting |0.29 crore, and S-x amounting to | 18.64 crore, respectively.
The underspent activities were S-iv amounting to | 25.25 crore and S-v amounting
to | 0.46 crore, respectively. Similarly, the company had overspent | 13.21 crore on
an activity, mentioned as “others”, which does not constitute to be a part of Schedule
VII of the Companies Act 2013, as shown in Table 13.10.

During the year 2016–17, IOC had made budgeted allocations of |206.76 crore,
whereas the actual overspent was | 213.99 crore, which were spent only on the
selected five activities of the Schedule VII of the Co. act 2013. As compared with
the budgeted amount and the actual amount spent on the selected CSR activities, it
is found that the company actually overspent on three activities and also underspent
on two activities only. The overspent three activities were S-ii amounting to | 44.79
crore, S-v amounting to on two activities only. The overspent 22.92 crore, and S-vii
amounting to |0.49 crore. The two underspent activitieswere S-i amounting to on two
activities only. The overspent 7.66 crore and S-iv amounting to on two activities only.
The overspent 11.57 crore, respectively. Similarly, the company had underspent on
two activities only. The overspent 41.74 crore on an activity, mentioned as “others”,
which does not constitute to be a part of Schedule VII of the Companies Act 2013,
as shown in Table 13.10.

During the year 2016–17, ONGC had made budgeted allocations of |858.04
crore, whereas the actual overspent was |514.60 crore, which were spent on the
selected seven activities of the Schedule VII of the Co. act 2013. As compared with
the budgeted amount and the actual amount spent on the selected CSR activities,
it is found that the company actually underspent on all the eight activities. These
underspent seven activities were S-i amounting to |260.39 crore, S-ii amounting
to |62.72 crore, S-iv amounting to |1.86 crore, S-v amounting to |1.15 crore, S-vii
amounting to |4.96 crore, S-viii amounting to |1.9 crore, and S-x amounting to |0.98
crore, respectively. Similarly, the company had overspent on two activities only. The
overspent 7.26 crore on an activity, mentioned as “others”, which does not constitute
to be a part of Schedule VII of the Companies Act 2013, as shown in Table 13.10.

During the year 2017–18, NTPC hadmade budgeted allocations of |250.45 crore,
whereas the actual overspent was on two activities only. The overspent |241.54 crore,
whichwere spent on the selected six activities of the ScheduleVII of theCo. act 2013.
As compared with the budgeted amount and the actual amount spent on the selected
CSR activities, it is found that the company actually overspent on two activities and
underspent on four activities. The overspent two activities were S-ii amounting to
|22.08 crore and S-v amounting to |1.4 crore, respectively. The underspent activities
were S-i amounting to |16.9 crore, S-iv amounting to |2.82 crore, S-vii amounting to
|1.62 crore, and S-x amounting to | 21.4 crore respectively. Similarly, the company
had overspent |10.35 crore on an activity, mentioned as “others”, which does not
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Table 13.11 Over/Under Spending on CSR for the Year 2017–18
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constitute to be a part of Schedule VII of the Companies Act 2013, as shown in Table
13.11.

During the year 2017–18, IOC had made budgeted allocations of |316.05 crore,
whereas the actual overspent was | 331.04 crore, which were spent only on the
selected five activities of the Schedule VII of the Co. act 2013. As compared with
the budgeted amount and the actual amount spent on the selected CSR activities, it
is found that the company actually overspent on two activities and underspent on
three activities. The overspent two activities were S-ii amounting |12.06 crore, and
S-v amounting to |31.9 crore, respectively. The three underspent activities were S-i
amounting to | 1.76 crore, S-iv amounting to | 20.66, and S-vi amounting to |0.42
crore, respectively. Similarly, the company had underspent | 6.1 crore on an activity,
mentioned as “others”, which does not constitute to be a part of Schedule VII of the
Companies Act 2013, as shown in Table 13.11.

During the year 2017–18, ONGC had made budgeted allocations of |772.41
crore, whereas the actual overspent was |503.44 crore, which were spent on the
selected eight activities of the Schedule VII of the Co. act 2013. As compared with
the budgeted amount and the actual amount spent on the selected CSR activities, it
is found that the company actually underspent on almost all eight selected activities.
The underspent eight activities were S-i amounting to |186.73 crore, S-ii amounting
to |51.06 crore, S-iii amounting to |7.29 crore, S-iv amounting to |5 crore, S-v
amounting to |10.39 crore, S-vii amounting to |11.52 crore, S-viii amounting to
|0.58 crore, and S-x amounting to |2.22 crore, respectively. Similarly, the company
had overspent | 7.26 crore on one activity, mentioned as “others”, which does not
constitute to be a part of Schedule VII of the Companies Act 2013, as shown in Table
13.11.
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13.12 Findings & Conclusions

• It is observed that, even though CSR is mandatory for the select companies with
effects from financial year 2013–14, the selected three PSU’s were not able to
present their CSR information in the prescribed format/manner during the 2013–
14. We conclude that this could be due to the transitory phase/evolutionary phase
of CSR in India, wherein most of the companies were coping with adoption of
CSR reporting & change.

• It is observed that, during the three-year period from 2015–16 to 2017–18, NTPC
Ltd. had selected to spend only on six items, viz., S-i; S-ii; S-iv; S-v; S-vii; & S-x
for its CSR spending and had not spent on the remaining six items, viz., Item no.
S-iii; S-vi; S-viii; S-ix; S-xi; & S-xii from the Schedule VII of the Companies Act
2013.

• In the case of IOC Ltd. it is observed that, during the three year period from
2015–16 to 2017–18, the company had selected to spend on six items, viz., S-
i; S-ii; S-iv; S-v; S-vi; & S-vii for its CSR spending and had not spent on the
remaining six items, viz., S-iii; S-viii; S-ix; S-xi; & S-xii from the Schedule VII
of the Companies Act 2013.

• In the case of ONGC Ltd., it is observed that, during the three-year period from
2015–16 to 2017–18, the company had selected to spend on eight items, viz., S-i;
S-ii; S-iii; S-iv; S-v; S-vii; S-viii; & S-x, for its CSR spending and had not spent
on the remaining three items, viz., S-vi; S-ix; S-xi; & S-xii from the Schedule VII
of the Companies Act 2013.

• It is observed that, as per Schedule VII, item no. S-ix—Contribution/Funds—
provided to technology incubators located within academic institutions which are
approved by the central governments and item no. S-xi—Slum Area Develop-
ment—had not been undertaken by any of the companies under the study under
their CSR program. If the companies under the study undertake then they shall
be facilitating the Research & Development and scientific research temperaments
among the students from such academic institution having technology incubators
centers. Similarly, a new startup can also be cultivated and developed through the
CSR spending by the companies.

• It is observed that the CSR projects at Indian Oil Corporation are executed either
directly by the company or through the implementing agency. Similarly, the
company has also formed a trust IOF—Indian oil foundation—for the purpose of
protecting, preserving, and promoting the glorious heritagemonuments, in collab-
oration with the Archaeological Survey of India (ASI) and the National Culture
Fund of the Ministry of Culture, Government of India. IOF is exclusively funded
by IOC with an initial corpus of |25 crore and an annual contribution of |10
crore. IOF adopts at least one heritage site in every State and Union Territory of
our country under its CSR programs. This action has resulted in the conservation,
preservation, and restoration of glory of the various national heritage monuments
in India.
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• As per Rule 4(6) of CSR Rules 2014, Companies could build CSR capacities
of their own personnel as well as those of their implementing agencies through
Institutions, with established track records of at least three financial years but
such expenditure, including expenditure on administrative overheads should not
exceed 5% of total CSR expenditure of the company in one financial year. It is
observed that all the three CPSEs were unable to keep their CSR administrative
overhead cost to 5% of the total CSR Expenditure. CPSEs under the study have
exceeded the said norm of 5% at least once or in some cases twice during the
period of study.

• It is observed that the companies have not done any kind of impact assessment
studies on their CSR initiatives/Spendings. Impact assessment studies must be
conducted so as to know how the society has benefited from the companies CSR
initiatives of the company, and it shall also act as a guiding force for the future
course of actions to be undertaken. Similarly, such reports must also find a place
in either the annual report of the company or their CSR reports accordingly.

• According to the Department of Public Enterprises, office memo dated, Dec 10,
2018, the CPSEs are required to utilize their CSR funds in a focused manner
toward the national priorities by adopting a theme-based approach every year.
The selected theme for the year 2018–19 is School Education and Health care,
and all the CPSEs are required to spent 60% of their annual CSR spendings on
thematic programs and preferences of CSR spendings must also be given to the
aspirational districts as identified NITI16 Aayog. The annual theme for CSR shall
be decided by the government every year, and the CPSEs shall have to plan their
CSR programs accordingly. The main purpose of this action seems to channelize
the CSR funds toward the national priorities for the growth and development of
the country.

• It is observed that almost all the companies under the study have spent a sizable
amount of sum toward an item mentioned as “others” in their overall CSR
expenses. This item “others”, basically does not legally comes under Schedule
VII of the Companies’ Act 2013. Therefore, there is a urgent need to clearly
specify the exact nature of this expenditure and put it up in the relevant item of
the Schedule VII of the Companies’ Act 2013, instead of others.

13.13 Web Resources

i. Ministry of Corporate Affairs, Government of India. https://www.mca.gov.in
ii. National Stock Exchange, India. htps://www.nseindia.com
iii. Securities and Exchange Board of India. https://www.sebi.gov.in/sebi_data/att

achdocs/1344915990072.pdf.

16The NITI Aayog is National Institution for Transforming India. It is a policy think tank that was
established to achieve sustainable development goals through cooperative federalism. NITI Aayog
was established in 2015 replacing Planning Commission of India.

https://www.mca.gov.in
http://www.nseindia.com
https://www.sebi.gov.in/sebi_data/attachdocs/1344915990072.pdf


280 J. S. Kadyan

iv. Public Enterprise Survey Report 2017–18. https://dpe.gov.in/public-enterp
rises-survey-2017-18.

v. Companies Act 2013. https://www.mca.gov.in/Ministry/pdf/CompaniesAct
2013.pdf

vi. Schedule VII of Companies Act 2003. https://www.mca.gov.in/Ministry/pdf/
CompaniesAct2013.pdf

vii. Indian Oil Corporation Ltd., https://www.iocl.com
viii. National Thermal Power Corporation Ltd., https://www.ntpc.com
ix. Oil and Natural Gas Corporation Ltd., https://www.ongc.com
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