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  Introd uction   

 Mandatory reporting of child abuse and neglect is the law in a large number of 
nations, but not in the majority of all nations worldwide. Nations with the most 
experience of mandatory reporting of child abuse and neglect have the capacity to 
describe relatively detailed trends in its epidemiology and progress in various kinds 
of responses and prevention efforts. At the same time, countries that do not require 
reporting tend to have less information on the extent of child maltreatment within 
their borders, and less information on how well child abuse and neglect are 
addressed, treated and prevented through a variety of social and legal responses. 

 Mandatory reporting laws have existed across the USA since the 1960s and are a 
well-known phenomenon in that country, although even there they remain contested 
theoretically, and continue to present multiple legal, clinical and practical questions. 
Even more signifi cantly for the purpose of this book, which has been designed for 
an international audience, issues surrounding mandatory reporting laws continue to 
be highly relevant worldwide. Countries continue to enact the laws, in jurisdictions 
as diverse as Saudi Arabia and India, and with legislation forthcoming in Ireland in 
2015. Other nations such as the United Kingdom are currently in heated debates 
about whether the laws are a good strategy, with law reform efforts underway. Other 
jurisdictions continue to amend and refi ne their longstanding mandatory reporting 
laws, including many US states, and states and territories in Australia. Nations that 
have not adopted mandatory reporting laws often cite criticisms of them as a justifi -
cation for not doing so, but those jurisdictions that have adopted the laws as part of 
their strategy to identify and respond to serious child maltreatment have concluded 
that the advantages outweigh any anticipated costs. Debates will no doubt continue 
in many jurisdictions around the world about the benefi ts and disadvantages of 
enacting the laws, the various forms in which they may be judiciously employed, 
and if adopted how to optimize their benefi ts while minimizing any disadvantages. 

 Many perspectives can be used to understand mandatory reporting of child mal-
treatment: philosophical, human rights, empirical research, and disciplinary frame-
works for theoretical evaluation and clinical practice (pediatrics, public health, 
social work, psychology/psychiatry, child development, and law) are among the 
vantage points available. All of these are represented in this book. Given the 
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 continuing debates and developments worldwide regarding mandatory reporting 
laws and related aspects of child protection generally, we hope to provide in one 
reference work for the international fi eld a substantial and up-to-date coverage of 
some of the best current work on important features of mandatory reporting law, 
theory, policy and practice. 

 The chapters contained in this book provide many views and illustrate a wide 
variety of opinions, experiences and insights. The authors include clinicians, aca-
demics, researchers, and individuals having more than one of these backgrounds. 
Contributors were chosen for their intellectual honesty, credibility, and ability to 
contribute in a meaningful way to analyzing the theoretical, policy and practical 
issues of mandatory child abuse reporting. The Editors believe that one can argue 
about the laws from any or all of these frameworks referred to above, but to the 
extent possible we should develop better empirical studies for determining when 
and under what circumstances mandatory reporting achieves the goals of keeping 
the problem of child maltreatment visible in an effective manner and permits and 
encourages effective responses. Wekerle’s recent article illustrates the importance 
of this approach with her review of research relating to how the effects on children 
of a report can depend on the way in which the information is gathered from the 
child before the report is made. 1  

 Chapters   1    ,   2    ,   3    ,   4    ,   5    , and   6     focus on historical and legal developments, and 
empirical data on reporting. In Chap.   1     Ben Mathews outlines the origins and prov-
enance of the fi rst mandatory reporting laws, discusses the nature and parameters of 
the laws, describes major developments in the laws over time, and identifi es some 
of their major effects on reporting and case identifi cation. In Chap.   2    , Desmond 
K. Runyan treats the epidemiology of child maltreatment as a scientifi c and public 
health issue, and reviews and compares various methods employed to date to enu-
merate the incidence and prevalence of child physical abuse, corporal punishment 
and parental behaviors that have been shown to create substantial risks for harm. In 
Chap.   3    , Brett Drake and Melissa Jonson-Reid provide a “case statement” to the 
effect that, notwithstanding “conventional wisdom,” many of the criticisms of the 
working and results of child protection systems in parts of Europe, North America 
and Australia either disregard or defy data, making the criticisms questionable at 
best. They argue that only through research at least equivalent to the various empiri-
cal studies which they offer – to challenge what they describe as many prevalent 
“myths” of contemporary child protection services – can real improvements be 
made. They add that elements of the system that are only claimed to be detrimental 

1   Wekerle, C. (2013) Resilience in the context of child maltreatment: Connections to the practice of 
mandatory reporting.  Child Abuse & Neglect  37, 93–101: “Reporting is an intervention that 
requires substantial inter-professional investment in research to guide best practices, with method-
ological expectations of any clinical intervention. Child abuse reporting is consistent with a clini-
cian’s other duties to report (i.e., suicidality, homicidality), practice-based skills (e.g. delivering 
‘bad’ news, giving assessment feedback), and the pervasive professional principle of best interests 
of the child. Resilience requires the presence of resources and, mandated reporting, is one such 
resource to the maltreated child.” (93). See also Chap.  18  in this book which also promotes training 
as a means of improving reporting practices. 
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should not be abandoned absent good research data to support alternatives. Drake 
and Jonson-Reid report data that empirically refutes claims of a detrimental cost- 
benefi t result from mandatory child abuse reporting. One of their interesting fi nd-
ings is that the percentage of the child protection budget expended on investigations 
“is most likely below 10 % and possibly below 5 %”. 

 In Chap.   4    , John E. Kesner and Bridget V. Dever analyze NCANDS data, reveal-
ing in the process the extent to which mandatory reporting provides important 
markers for the overall problem. In Chap.   5    , Donald C. Bross examines the exis-
tence of mandatory reporting of child abuse and neglect during a period of world- 
wide debate over the degree to which privacy is being eroded. His analysis of 
privacy protections provides recognition that the value of privacy normally means 
restrictions on the availability of information, which can, at the same time, deny 
information that is necessary to hold responsible those individuals and institutions 
behaving in ways that are harmful and also unjust, unethical or even illegal. 
Complete privacy would create a world in which it would be very diffi cult to hold 
individuals or corporate bodies accountable for behaviors that can cause injury of 
every kind, no matter how devastating the harm that results. In Chap.   6    , Edward 
P. Richards examines the history of mandatory reporting laws in public health. This 
framework is important if the original context of mandatory reporting of child abuse 
that began in 1963 is to be accurately appreciated. 2  Given that Richard D. Krugman, 
Chairman of the fi rst US Advisory Board on Child Abuse, has proposed for many 
years that child abuse should be characterized as a health and public health issue, 
which does not justify a primarily accusatory approach to child abuse or neglect, 
this early chapter on public health separates reporting of health conditions from the 
canard that child abuse reporting is inherently accusatory in nature. 

 Chapters   7    ,   8    ,   9    , and   10     explore mandatory reporting from a variety of theoreti-
cal approaches. Chapter   7    , by Ben Mathews, presents human rights, human justice, 
and Western philosophical traditions as powerful sources of theoretical support for 
the right of children who are severely abused or neglected to be made known to 
society at large. Jacqueline J. Glover and Lisa M. Justis present, in Chap.   8    , a bal-
anced, nuanced, and yet practical exploration of the ethical considerations inform-
ing hospital practitioners in a society which mandates child abuse reporting. Donald 
Woodhouse presents a practical law and public health ethics view of child abuse 

2   The fi rst mandatory child abuse reporting laws were enacted in the USA beginning in 1963, 
largely through the efforts of C. Henry Kempe, M.D. and his colleagues. As a virologist as well as 
a pediatrician, Dr. Kempe was familiar with communicable dangers in the form of bacteria and 
viruses. Reporting of these dangerous and reportable conditions was essential before there were 
antibiotics and reporting of these conditions remains important today for knowing the extent, 
trends, and needed investments for responding to infections inducing illness and death. Child 
abuse reporting was a natural response, as part of a scientifi c management model, once the 
Battered-Child Syndrome had been identifi ed. The original article touched on a possible mecha-
nism for a disorder of empathy that was behaviorally transmitted physical abuse of children reap-
pearing in their own behavior as parents. Now we know that child abuse also is associated with the 
transmission of many risks for poor physical health, poor behavioral health, and criminal involve-
ment, both as victim and perpetrator. 
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reporting in Chap.   9    , as an activity completely consistent with classic public health 
law tradition. In Chap.   10    , Leonie Segal addresses economic issues related to the 
community response to child maltreatment, providing, for most child protection 
professionals of every background, a unique, important, yet rarely employed set of 
concepts and tools for analyzing child protection systems. The view offered by 
Segal is complex in detail and implication, with mandatory reporting treated as only 
one of a great many factors that must be considered in designing and maintaining an 
“economical” approach to reducing child maltreatment. 

 Chapters   11    ,   12    ,   13    , and   14     continue to combine theoretical and practical per-
spectives. Pediatrician Edward Goldson agrees that the current approach to child 
neglect needs work, but he suggests in Chap.   11     that the effort will be better invested 
in improving the response through funding services, improving interventions, and 
investing in better understanding than simply doing away with a measure, reporting, 
that he fi nds helpful in his daily practice of advocating for children and parents. Bob 
Lonne’s argument in Chap.   12     against the reporting of child neglect provides much 
to consider regarding the scope and merits of mandatory reporting for this type of 
maltreatment. In Chap.   13    , Helen Buckley and Roni Buckley consider the context 
of Ireland, and the forthcoming introduction of mandatory reporting laws in the 
wake of revelations of institutional child sexual abuse. They present an argument 
from the perspective of those who will become mandated reporters, express reserva-
tions about whether mandatory reporting will produce better outcomes for children, 
and argue that professional capacity to comply with the duty must be enhanced and 
response systems must be equipped to respond to reports in an appropriate and 
prompt manner. Patrick Parkinson explores issues and different options for the man-
datory reporting of child sexual abuse in religious institutional settings in Chap.   14    , 
an interesting contribution which has much relevance internationally. 

 Chapters   15    ,   16    ,   17    ,   18    , and   19     expand on the theme noted by some previous 
chapters relating to the experience of reporters of child maltreatment. These chap-
ters examine some of the obstacles and solutions for making the reporting of child 
maltreatment a refi ned and helpful professional activity. In Chap.   15    , Emalee 
Flaherty reports on the research she and others have conducted on reporting of child 
abuse and neglect by physicians, revealing factors that encourage or discourage 
reporting. Maureen C. Kenny discusses the critical issue of training for reporters in 
Chap.   16    , including the current state of play and proposing a case for necessary 
progress. In another very extensive exploration of the importance of training for 
reporters, in Chap.   17     Brad Donohue, Krisann M. Alvarez, and Kimberly N. Schubert 
describe the results of committing substantial efforts and resources into helping 
reporters know when to report as well as how to report possible child abuse and 
neglect. Their chapter provides results of evaluations to the effect that training will 
increase the chances that child maltreatment reports will be made accurately and 
justifi ably, as well as specifi c examples of the type of training that can be provided. 
Chapter   18     sees Debbie Scott and Jennifer Fraser combine the perspectives of 
understanding the role of health professionals as reporters and the types of support 
that can help them fulfi ll their duties more appropriately. In Chap.   19    , Zvi Eisikovits, 
Jonathan Davidov, Laura Sigad and Rachel Lev-Wiesel delve deeply into the 
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 psychological environment and processes in which reporters can be immersed, with 
implications for whether reporting should be a legal duty. 

 The next to last section includes chapters which ask: What occurs after a report? 
Theodore P. Cross, Betsy Goulet, Jesse J. Helton, Emily Lux, and Tamara Fuller 
report research on the outcomes of reporting child maltreatment in Chap.   20    , and in 
Chap.   21     John D. Fluke and Katherine Casillas present the case for better research 
and understanding of the way in which caseworkers and their employing systems 
arrive at decisions based on a report. In Chap.   22    , Leah Bromfi eld analyzes efforts in 
different states and territories of Australia to reduce mandatory referrals of child 
maltreatment by increasing preventive services. This form of a public health approach 
depends in part on a “differential response” (DR) to notifi cations regarding children’s 
well being, so that needed and available services need not be delayed until child 
abuse or neglect is confi rmed. Heather Douglas and Tamara Walsh present in Chap. 
  23     a discussion of mandatory reporting of child abuse using the analogy of domestic 
violence reporting. They present available reports of perceptions of domestic vio-
lence victims and conclude that if mandatory reporting is not to discourage mothers 
from self-identifying domestic violence and abuse of their children there must be 
services available that will help the mothers and children as a result of the report. 

 The fi nal two chapters, Chap.   24     by Jaap E. Doek and Chap.   25     by Sibnath Deb, 
broaden the discussion of child abuse reporting to problems of children’s well being 
and protection that have received increasing international attention in recent years. 
Doek’s chapter considers the range of problems that include child labor, sex traf-
fi cking and child pornography, including pornography communicated over the 
internet, that in general are not addressed by child abuse reporting despite interna-
tional condemnation. Sibnath Deb focuses expressly on sexual abuse and child traf-
fi cking for sexual purposes. Using his parent society of India as an example, Deb 
describes the current state of a problem that occurs in every country to a greater or 
lesser extent. His concluding position is clear: “Introducing mandatory reporting of 
child sexual abuse and traffi cking will not cost much especially compared with the 
benefi ts which can fl ow. This should be introduced in the existing system and with 
other strategies it will help to bring positive changes in society.” 

 As Editors, we might owe a statement of our position to our readers, even if our 
position might be self-evident. If not, perhaps we can be permitted to say what it is 
or at least to take an Editorial privilege to do so. In this way it will be easier to rec-
ognize that there are chapters where we agree, do not agree, or agree partially with 
our fellow authors. Between the two of us there remains continuing discussion of 
several issues, including, for example, which kinds of severe neglect should be 
reportable. In reality, we agree to some extent with all of our colleagues. Above all, 
however, we believe that without careful research and a robust evidence base, 
assumptions can be made about the consequences of mandatory reporting that are 
not or might not be supportable. We should move past simplistic arguments about 
the possible faults with reporting. For sound changes to occur in mandatory report-
ing there must be careful research. In other words, various arguments about manda-
tory reporting should be given more or less credence depending on the extent to 
which they are supported by valid research. 
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 There has been a tendency of critics of modern child protection to ascribe many 
of the problems of contemporary child welfare, especially in a handful of primarily 
English speaking societies, to the inherent wrongfulness of reporting. The argument 
might be unconsciously linked to the historical association of any “investigation” 
being a bad model in general. However infectious disease prevention and manage-
ment, environmental regulation, and zoning compliance investigations are viewed 
generally as non-criminal in nature. Each of these forms of notifi cation can involve 
private aspects of personal lives, and in the example of contact tracing for sexually 
transmissible infections, the information involves activities as private or “intimate” 
as child abuse in families. All of these activities have a primarily ameliorative pur-
pose. To write or speak as if the training and other cultural aspects of ameliorative 
investigations do not matter makes it more diffi cult to separate the response to 
severe abuse and neglect between criminal, versus unacceptable but not criminal 
conditions and behaviors that must be addressed, from conditions for which only 
voluntary interventions are justifi ed. Reporting alone is reporting. What is done 
with reports can be data collection for epidemiological purposes, evaluation for 
clinical needs, “investigation” by a child protection agency, or criminal proceedings 
if a wrong great enough is done. To make reporting a “false dichotomy” of good and 
bad disserves a more nuanced and thorough consideration of all of the factors that 
will have to be addressed for a humane and effective approach to child protection. 
Moving away from false dichotomies encourages examination of variations in man-
datory reporting, so that, for example, the Dutch system of confi dential notifi cations 
to physicians of possible child maltreatment might satisfy at least some of the needs 
for child protection in that culture without broader duties of reporting for a greater 
range of professions, although this would still need to be supported by a sound evi-
dence base. What is necessary for a large, extremely diverse nation such as the USA 
might not be necessary for more homogenous or smaller nations with greater cohe-
sion, consistency and social agreement on how to address health or social issues. 

 Do costs of an “investigatory system” divert resources to an intolerable degree 
from other programs? Without research to support it, the claim may assume legiti-
macy; but to explore the claim properly requires a rigorous evidence base and analy-
sis. Too often in child protection, great swings in policy have occurred based on 
laudable goals that can become slogans, such as child protection, family preserva-
tion, and permanency planning, unless the new policies are implemented through 
research supported initiatives. As noted above, analysis in the USA concludes that 
under 10 % of current child protection service budgets are used to support investiga-
tions. Abolishing human services of any kind based only on their negative attri-
butes, or the assumption that resources will remain available or fund better services 
if the particular service is abolished, has proven not to be true in every instance. It 
can be argued that persons with mental illness who were freed from institutions dur-
ing the latter part of the twentieth century are better off than before, but reform has 
not relieved the considerable number of individuals who only shifted their “institu-
tionalized address” to prisons and jails. Others have lived short and sometime mean 
lives on the streets. Autonomy is a cherished value in liberal societies but there are 
always policy tradeoffs. 
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 Many reports of child maltreatment are not founded. This statistic has been used 
by some as an argument that the reporting policy is inherently fl awed. However, 
others have rejected this. The reality that many children reported but not “founded” 
as maltreated are reported again suggests that reporting per se might not be the real 
problem. Repeated reports might be at least as much an indication of inadequate 
methods for diagnosis, prognosis and triage, and a confi rmation that at least some-
thing is quite wrong in the life of the child reported, rather than a defect of reporting 
itself. In fact, the later occurrence of additional reports suggests that the “case fi nd-
ing” of the reporting system, even though generating many more reports than are 
founded, is actually identifying a large problem that continues to be underfunded 
and will continue to prevail, waiting for more effective demonstrations of the poten-
tial for community development and other alternative approaches to child safety to 
be proven. The attention brought to the problem of maltreatment through mandatory 
reporting has resulted in only some 3–5 % of the children born in any given year 
ever entering the records of child protection agencies. 3  

 It is not clear why complementary reforms and approaches cannot take place 
with the mandatory reporting system still in place. This is the approach taken by 
Differential Response pilots. Mandatory reporting has not blocked the most scien-
tifi cally established primary prevention program in the USA: The Nurse Family 
Partnership 4  is now found in about 15 % of America’s roughly 3,400 counties, and 
was and is implemented on an entirely voluntary basis. However, the research that 
fi rst established its power as a child abuse preventive was conducted in the State of 
New York using offi cial records of child abuse reports. The results of the program 
extend at least 15 years, a rather exceptional result for a program based in part on 
behavioral interventions. 

 Making reporting of severe child abuse mandatory does not mean that child mal-
treatment will always be reported, and certainly does not mean that child abuse and 
neglect will always be founded, managed or treated appropriately. However, there is 
evidence that mandatory reporting produces substantial positive effects for children 
and communities. Identifi cation of child abuse as a formal societal and legal obliga-
tion serves as an essential means of asserting that a society is willing to be informed 
of child abuse and to take steps to respond to it. In countries in which mandatory 
reporting is implemented, it is harder to ignore not only the reality of child maltreat-
ment but also the success or lack of success in responding to it. In the most success-
ful “democratic societies of law,” legal duties, voluntary services, public and private 
engagement, and change supported from below, above and across society, are mixed 
together to achieve maximal results. Maltreated children deserve laws which create 
direct, enforceable responsibilities for addressing severe abuse and neglect.  

3   Merkonnen, R., Noonan, K., & Rubin, D. (2009). Achieving better health care outcomes for chil-
dren in foster care.  Pediatric Clinics of North America, 56 (2), 405–415, 406. 
4   Donelan-McCall, N., Eckenrode, J., & Olds, D. L. (2009) Home visiting for the prevention of 
child maltreatment: Lessons learned during the past twenty years.  Pediatric Clinics of North 
America, 56 (2), 389–404. 
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     Chapter 1   
 Mandatory Reporting Laws: Their Origin, 
Nature, and Development over Time 

             Ben     Mathews    

            Introduction 

 Most children have relatively happy childhoods in loving and capable families, but 
some do not. Throughout human history, a signifi cant proportion of children have 
endured severe maltreatment from their parents and caregivers. Due to the innate 
vulnerability of infants and children, the extreme power asymmetry of the parent/
child relationship, and the private setting of severe maltreatment, these infants and 
children are uniquely marginalised and oppressed. Their experience of severe mal-
treatment is hidden in the family sphere, where parents’ activities are guarded by a 
heavy ideological curtain. Broken bones and beatings, rape and sexual assaults, 
severe emotional deprivation, and profound and even life-threatening neglect: all 
have traditionally remained silenced and protected from view. Even when another 
person became aware of such a situation, they would usually avert their gaze, such 
was children’s lack of status relative to their parents’; and given the severity of the 
conduct, the person might reasonably wonder what they could possibly do 
anyway. 

 Until relatively recently, there have been no systematic sociolegal measures or 
systems anywhere in the world to enable intervention by protective agencies to stop 
the continuance of maltreatment and enable provision to the child of health rehabili-
tation and safe environment. In what has been described as a ‘tectonic shift’ (Runyan 
 2014 ), the social response to child suffering changed in the early 1960s in the USA, 
moving beyond earlier measures such as those in English Poor Laws and societies 
for the protection of children. The key advance was to create a measure to open the 
curtain shading the private family sphere and shed light on instances of serious child 
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maltreatment. Laws were enacted across the USA which required designated per-
sons to report serious child physical abuse to authorities; those authorities would 
receive the reports and determine the appropriate course of action. 

 As other forms of serious maltreatment became recognised and understood, 
these ‘mandatory reporting laws’ were extended to encompass those types of mal-
treatment as well. The laws have since been adopted by many countries, in different 
forms (Mathews and Kenny  2008 ; Daro  2006 ). They are a heterogeneous, organic, 
fl exible mechanism enabling social intervention where otherwise such intervention 
is severely compromised or impossible. Their primary function is to comprise but 
one aspect of a multifaceted child welfare apparatus by identifying cases of serious 
maltreatment which would not otherwise come to light; their essential role is there-
fore primarily tertiary and is not a purely preventative one. As noted later in this 
chapter, the evidence indicates that on this basis they have greatly assisted in case 
identifi cation and remain superior to alternative approaches. As well as the laws 
imposing a direct obligation on selected individuals to act, as a strategy endorsed by 
parliament as representatives of the community, they embody a declaration about 
what is and is not acceptable conduct and about what interests it values society must 
and will protect. In this sense they are also an instrument to infl uence positive devel-
opment in attitudes, behaviours, and societal culture (Mathews and Bross  2014 ). 

 Dozens of countries have now enacted mandatory reporting laws in various 
forms. However, in many countries, such measures still do not exist. Others like 
England are currently considering them; others like Saudi Arabia have recently 
introduced them (Al Eissa and Almuneef  2010 ); and others like Ireland are intro-
ducing them. Even where they exist, debates continue about their use and effects, 
both for general and for specifi c types and extents of maltreatment (Besharov  1985 ; 
Drake and Jonson-Reid  2007 ; Mathews and Bross  2008 ; Melton  2005 ; Wald  2014a , 
 b ). This chapter outlines the origins and provenance of the fi rst mandatory reporting 
laws, discusses their nature, describes major developments over time, and identifi es 
some major effects and their consequences.  

    Origins and Provenance: The First Mandatory 
Reporting Laws 

 The impetus behind the fi rst mandatory reporting law about any kind of child abuse 
or neglect was the work of the Colorado paediatrician C. Henry Kempe and his 
medical colleagues ( 1962 ) in identifying cases of severe child physical abuse and 
conceptualising this as ‘the battered-child syndrome’. Kempe et al. were seeing 
numerous cases of severe intentional physical injury to children in their hospitals; 
an example was given of 1 day’s intake including four infants suffering parent- 
infl icted battering, two of whom died, another of whom died 4 weeks later, and with 
the fourth recovering. Kempe et al. acknowledged that this battering of children by 
their caregivers occurred on a spectrum of less severe cases to extremely severe 
cases. However, their emphasis was on severe injury, especially cases involving 
bone fractures (whether of the skull, arms, or legs) and/or subdural hematoma. 
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Because of their understanding and empathy toward the child’s situation – notably, 
it is the child who is the primary subject of concern, not the parents – they had been 
disturbed by doctors encountering these cases and not taking appropriate action to 
prevent avoidable harm to the child. Children who were known or should have been 
known to have been victims of severe physical injury were being ignored and 
returned to the offending parents and would continue to suffer and in some cases 
would die. 

 Kempe et al. ( 1962 , p. 17) defi ned the battered-child syndrome as

  A term used by us to characterize a clinical condition in young children who have received 
serious physical abuse, generally from a parent or foster parent…It is a signifi cant cause of 
childhood disability and death. Unfortunately, it is frequently not recognized or, if diag-
nosed, is inadequately handled by the physician because of hesitation to bring the case to 
the attention of the proper authorities…The battered-child syndrome may occur at any age, 
but, in general, the affected children are younger than 3 years. 

   Their conclusion was that appropriate management by doctors involved making 
( 1962 , p. 23)

  the correct diagnosis so that he can institute proper therapy and make certain that a similar 
event will not occur again. He should report possible wilful trauma to the police department 
or any special children’s protective services that operate in his community. The report that 
he makes should be restricted to the objective fi ndings which can be verifi ed and, where 
possible, should be supported by photographs and roentgenograms. 

   Kempe had identifi ed and publicised not only the situation of severe intentional 
injury being infl icted on parents but also the widespread reluctance and/or seeming 
inability of many doctors to recognise it and deal with it appropriately by reporting 
it to authorities (Bross and Mathews  2014 ). Their position was that such serious 
instances of maltreatment must no longer be tolerated, and a mechanism had to be 
devised to circumvent individuals’ reluctance and/or inability to act and to enable 
outside intervention to assist the child. Doctors’ repeated failure to act on clear 
cases of violent assault to infants embodied the phenomenon of ‘gaze aversion’; 
they looked away when they encountered a situation which caused them discomfort 
or psychological confusion. This gaze aversion was not limited to doctors, and it 
continues today, although in cultures where people are more informed about and 
sensitised to child abuse and its consequences and more supportive of children’s 
rights, it is arguably less likely to persist. 

 Kempe et al.’s research was accompanied by intensive lobbying for legislative 
reform. As a result, the fi rst mandatory reporting laws were enacted in every state of 
the USA (except Hawaii) between 1963 and 1967 (Besharov  1985 ; Kalichman 
 1999 ; Nelson  1984 ; Paulsen et al.  1966 ; Paulsen  1967 ). In accordance with the 
scope of Kempe’s work at this time, these laws were initially limited to requiring 
medical professionals to report suspected serious  physical  injury infl icted by a 
child’s parent or caregiver. The fundamental premise was that doctors regularly 
encounter children by virtue of their profession, and because of this are well placed 
to identify cases of severe maltreatment, and by reporting it enable intervention by 
welfare agencies to interrupt the abuse and facilitate health rehabilitation and other 
services for the child and family.  
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    The Nature of a Mandatory Reporting Law: 
What It Is, and What It Is Not 

 Before proceeding to explain how the laws have developed over time, it is important 
to make some observations about the nature of a mandatory reporting law. First, 
they are different from a specifi c duty in a criminal statute requiring all persons to 
disclose a serious indictable offence which they know or believe to have been com-
mitted. These provisions do exist in some jurisdictions. In Australia, the New South 
Wales  Crimes Act  s 316 is one example, and Victoria has just introduced a similar 
provision which in fact has as its sole object of concern the disclosure of child sex-
ual abuse ( Crimes Amendment (Protection of Children) Bill 2014  clause 4). 
However, these are not ‘mandatory reporting laws’ in the true sense of the term; one 
reason for this is that these provisions are a more limited ad hoc approach to crime 
detection, whereas mandatory reporting laws are a more systematic approach to 
child welfare accompanied by a range of structural mechanisms to support them, 
such as expert reporter training 1  and child protection response systems to assist 
children and families. 

    Different Approaches to Reporting Laws: A Spectrum of Choice 

 Second, as will be shown below, because mandatory reporting laws are made by 
each specifi c jurisdiction according to its preferred design and function within its 
sociopolitical system, they have a similar schematic approach but have different 
dimensions and application. There is a spectrum of different approaches from which 
a jurisdiction can choose: the laws can be very broad or very narrow. They can apply 
to a broad or a narrow range of reporter groups. They can apply to a broad or a nar-
row range of types of maltreatment; they do not always apply to every  form  of abuse 
and neglect; and, importantly, they do not apply to every  instance  where abuse or 
neglect occurs. Rather, they are usually limited to cases where the reporter knows or 
suspects it is a case of serious or signifi cant harm that has already been caused by 
the abuse or neglect or where the harm may not yet have appeared but is likely to 
eventuate from the abuse or neglect suspected to have occurred. 2  The laws do not 

1   See the chapters by Kenny (Chap.  16 ) and by Donohue et al. (Chap.  17 ) in this volume. 
2   The primary subject matter of the reporting provisions is ‘abuse’ either explicit or as a natural and 
coexisting consequence of being the  cause  of the signifi cant or serious ‘injury’ or ‘harm’ specifi ed. 
The two are inextricably linked, and the coexisting causal relationship and link are often acknowl-
edged directly in the provisions by the use of the term ‘caused by’. There are some instances where 
a type of abuse must be reported without any mention of harm – most often, for sexual abuse (e.g. 
in Australia, ACT, NT, SA, Tas, WA) and for physical injury by abuse (ACT). In fi ve statutes the 
fi rst concept used is ‘abuse’, with proceeding words or provisions relating to the abuse causing 
harm and the extent of this harm required to activate the reporting duty (ACT, Qld, SA, Tas, WA). 
In four statutes the fi rst concept used is ‘harm’, with proceeding words or provisions identifying or 
recognising that this ‘harm’ is  caused by  various kinds of abuse and neglect (NSW, NT, Qld, Vic). 
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require reports of trivial incidents or of less than ideal parenting. In addition, the 
reporting laws are primarily an exercise in reporting known and suspected  existing  
cases of abuse or neglect and serious harm; they are not an exercise in pure predic-
tion of future events. They do not require people to report any situation in which 
they perceive any kind of ‘risk’ to a child. 

 An example of the text from a reporting law is indicative. 3  The mandatory report-
ing legislation in two states of Australia (South Australia and Tasmania) is identical 
in this respect, identifying ‘abuse or neglect’ as (author’s emphasis) 4 :

      1.    Sexual abuse or   
   2.    Physical or emotional injury or other abuse or neglect,  to the extent that 

   (a)    The injured, abused, or neglected person has suffered, or is likely to suffer, physical 
or psychological  harm detrimental to the person’s wellbeing.    

  (b)    The injured, abused, or neglected person’s  physical or psychological development is 
in jeopardy .    

        In sum, together with the other parts of the reporting law and as clarifi ed in for-
mal reporter training and accompanying documentation, a mandated reporter in 
these two jurisdictions would be required to report any suspected case of child sex-
ual abuse; the other types must only be reported if the abuse or harm is present to 
the specifi ed extent of signifi cance. 

 In federated jurisdictions such as the USA, Canada, and Australia, each state, 
territory, and province will create its own legislation. This can produce considerable 
variation across jurisdictions within the same country (Mathews and Kenny  2008 ). 
Other national jurisdictions will also naturally be able to fashion their reporting law 
according to their preference. Consequently, there are major differences in the laws 
made by different jurisdictions both across and within countries concerning who 
has to report, what types of maltreatment must be reported, and other dimensions of 
the duty. Below I outline the common schematic approach to the legislative schemes, 
with notes showing how they can differ across jurisdiction (and within the same 
jurisdiction over time) (Mathews and Kenny  2008 ) (Table  1.1 ).

   It should also be noted that the laws also enable  non-mandated  persons to report 
suspected cases, and in fact, the data shows that mandated reporters make only 
around 50–60 % of all reports. These explanations are important because one of the 
asserted problems caused by mandatory reporting – that ‘it produces too many 
unwarranted reports’ – is based on an incorrect assumption about their nature, a 
failure to distinguish between different patterns of reporting by different reporter 
groups and for different types of maltreatment, and a misunderstanding about the 
nature of substantiation (Drake  1996 ; Drake and Jonson-Reid  2007 ; Kohl et al. 

3   As anyone who has taken the time to access and read a piece of legislation will know, mandatory 
reporting provisions, like many other types of legal provisions, are long and complex, may involve 
numerous different numbered provisions scattered through different parts of a statute (and some-
times several different statutes), and on top of this are subject to the rules of statutory construction 
(both legislative and common law) which apply to all legislation. A ‘mandatory reporting law’ is 
therefore not a simple creature which can be easily located, read, and understood. 
4   Children’s Protection Act 1993 (SA) s 6; Children, Young Persons and Their Families Act 1997 
(Tas) s 3. 
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   Table 1.1    Dimensions of the schematic approach common to all mandatory reporting laws, with 
notes on their usual features and typical differences   

 Dimension of the reporting law  Usual features and typical differences 

 Defi nes  which persons  must make 
reports 

 Usually restricted to members of key professions who 
deal regularly with children in the course of their work, 
such as police, teachers, nurses and doctors; but 
sometimes applied to all citizens a  

 Defi nes what  state of mind  a 
reporter must have before the 
reporting duty is activated 

 Usually the possession of ‘reasonable grounds to suspect’ 
or ‘reasonable grounds to believe’; certainty is not 
necessary, but it requires something more than an inkling 

 Defi nes the  types of abuse and 
neglect  that must be reported 

 Varies widely across jurisdictions: some only require 
reports of sexual abuse; some only of physical and sexual 
abuse; many require reports of physical, sexual, and 
emotional abuse and neglect; some require reports of 
these four types  and  exposure to family violence and 
more 

 Defi nes the  extent of harm/abuse or 
neglect  which requires a report 

 The ‘signifi cant harm’ aspect is defi ned using a range of 
terms and is used in most but not all jurisdictions. Often, 
the signifi cant harm aspect is not applied to sexual abuse. 
Some jurisdictions do not clearly specify the degree of 
‘harm’; unless complemented in reporter training, this 
may produce more reports (but this may fi t with the more 
preventative intention of these jurisdictions) 

 Defi nes whether the duty applies 
only to past or present abuse/harm 
or also to future abuse/harm which 
has not occurred yet but which is 
thought likely to occur 

 All laws apply to the former (the classical Kempe 
scenario of tertiary response). Some laws include the 
latter also: this is clearly a more preventative aspiration, 
and a good example of this is the duty to report suspected 
likely future sexual abuse – which can be seen in 
situations of grooming of a child for sexual abuse 

 Defi nes  other familial 
circumstances which must be 
present  to require a report 

 Some jurisdictions (e.g. several in Canada, Victoria in 
Australia) limit the reporting duty by only requiring a 
report if the reporter believes the child’s parents ‘have not 
protected, or are unlikely to protect the child’ from the 
harm 

 Defi nes  penalties  for failure to 
report 

 These vary widely but are meant to encourage reporting 
rather than police it; prosecutions are extremely rare, but 
high penalties may produce hypersensitive reporting. The 
New South Wales legislation removed its penalty in 2010 

 Provides a reporter with 
 confi dentiality  regarding their 
identity 

 An important protection for reporters 

 Provides a reporter with  immunity 
from suit  

 Also a critical protection for reporters, as shown by the 
experience of jurisdictions without legislation (Mathews 
et al.  2009 ) b  

 States  when  the report must be 
made 

 Usually immediately 

(continued)
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 2009 ). It is true that instances of ‘undesirable’ reporting have sometimes occurred, 
but in these instances, arguably the major factors have been poor planning and draft-
ing and a failure of public administration by governments in not properly preparing 
reporters to comply with their duty and in inadequate resourcing of response sys-
tems (Mathews  2012 ). Later in this chapter, I will indicate a clear example of fl awed 
public administration which appeared to produce undesired effects but which does 
not detract from the principle animating the reporting law.   

    Developments over Time: Extensions and Contractions 
of Mandatory Reporting Laws and Adoption by Many 
Countries in Various Forms 

 In the USA, the scope of states’ initial legislation was restricted to require medical 
practitioners to report  serious  intentional physical injury, 5  with the laws being heav-
ily informed in this respect by draft legislation recommended by the Children’s 
Bureau, the American Medical Association, and the Council of State Governments 
(Paulsen  1967 ). Only a few states included a requirement to report serious injury 
caused by neglect. The general ambit of these laws soon expanded in three ways. 
Importantly, and unlike many other countries, these expansions were strongly infl u-

5   A few States chose not to incorporate the ‘serious’ injury qualifi cation (Paulsen  1967 ). 

Table 1.1 (continued)

 Dimension of the reporting law  Usual features and typical differences 

 States to whom the report must be 
made 

 Usually to the government agency responsible for child 
protection; but now, often, reports of lesser situations of 
need rather than harm can be reported to differential 
response agencies 

 States what details a report should 
contain 

 Usually all relevant information about the child, the 
injuries, the circumstances, the statements, the child’s 
family situation, and the contact details 

   a It is not uncommon for clergy to be mandated reporters; in the USA, 27 jurisdictions include 
clergy as mandated reporters (Children’s Bureau,  Clergy as Mandated Reporters of Child Abuse 
and Neglect , Child Welfare Information Gateway, Washington,  2012 ) 
  b A barrier to reporting can arise in jurisdictions without mandatory reporting legislation’s protec-
tive shields for reporters. A soft policy-based duty to report provides no direct protections. In 
England and Wales, paediatricians have reported anxiety about parental complaints and fear of 
disciplinary action if reports are made and not substantiated. Cases of complaints against paediatri-
cians appear to have impacted on others’ willingness to report and to take on leadership roles in 
child protection. The government and the House of Lords have confi rmed that paediatricians’ fi rst 
legal duty is to the care of the child so that reports should be made (Department for Children, 
Schools and Families and Department of Health  2007 ; JD v East Berkshire Community Health 
NHS Trust & Ors, 2005), but anxiety within the profession remains  
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enced by the effect of the passage in 1974 of the Federal Child Abuse Prevention 
and Treatment Act (CAPTA), which allocated funds to states based on the parame-
ters of their laws. In essence, state laws were obliged to make their reporting laws 
have certain parameters to qualify for receipt of federal economic support for child 
welfare. One key provision in this regard in the fi rst version of CAPTA was the defi -
nition of ‘child abuse and neglect’ as (author’s emphasis) 6 

  The physical or mental injury, sexual abuse, negligent treatment, or maltreatment of a child 
under the age of eighteen by a person who is responsible for the child’s welfare under cir-
cumstances which indicate the child’s  health or welfare is harmed or threatened  thereby. 

   The three major expansions were as follows. First, state laws were gradually 
amended to require members of additional professional groups beyond medical 
practitioners to report suspected cases of abuse; some states would require all citi-
zens to make reports. For example, in 1974, all laws required medical practitioners 
to report, but only nine required police offi cers to report; by 1986, many more states 
had added other professions to their lists of mandated reporters (Fraser  1986 ; 
Zellman and Fair  2002 ). 

 Second, the types of reportable abuse were expanded to include not only physical 
abuse but sexual abuse, emotional or psychological abuse, and neglect (Zellman and 
Fair  2002 ). Third, as seen in the defi nition above, the extent of harm to have been 
caused or suspected to be likely to activate the reporting duty was required by 
CAPTA to be unqualifi ed by expressions such as ’serious‘ or ’signifi cant‘ harm; 
most states abandoned such qualifi cations, and this would broaden the scope of the 
reporting duty (Kalichman  1999 ; Mathews and Kenny  2008 ). 

 It can be noted that these extensions were in part infl uenced by growing recogni-
tion of the nature and consequences of other forms of child maltreatment. After 
Kempe’s initial primary concern with severe physical abuse, different maltreatment 
types were recognised:  sexual abuse , emotional or psychological abuse, and neglect. 
For example, research in the late 1970s and early 1980s brought incest and other 
classes of child sexual abuse to greater prominence (Giarretto  1977 ; Kempe  1978 ; 
Summit and Kryso  1978 ; Finkelhor  1979 ). 

 CAPTA would periodically be amended and reauthorised and was completely 
rewritten in 1988 (P.L. 100–294). At this point, the defi nition in s 14(4) still retained 
the essential features established in 1974, although it had broadened the concept of 
sexual abuse. 7  By 1986, most states had mandated teachers, nurses, social workers, 
and mental health professionals as reporters (Fraser  1986 ). 

 However, a signifi cant change was made in 1996 (P.L. 104–235), when the defi -
nition of ’child abuse and neglect‘ was modifi ed by s 110(3) inserting a qualifi cation 
of ’serious‘ harm. The defi nition then read (author’s emphasis):

6   The Child Abuse Prevention and Treatment Act 1974 (CAPTA, P.L. 93–247) s 3. The relevant 
provisions of the US Code are 42 U.S.C. 5101 et seq; 42 U.S.C 5116 et seq. 
7   The term ‘child abuse and neglect’ was defi ned as meaning ‘the physical or mental injury, sexual 
abuse or exploitation, negligent treatment, or maltreatment of a child by a person who is respon-
sible for the child’s welfare, under circumstances which indicate that the child’s health or welfare 
is harmed or threatened thereby’. 
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  the term ‘child abuse and neglect’ means, at a minimum, any recent act or failure to act on 
the part of a parent or caretaker, which results in death,  serious  physical or emotional harm, 
sexual abuse or exploitation, or an act or failure to act which presents an imminent risk of 
 serious  harm. 

   The most recent revision of CAPTA in 2010 retains this defi nition of ‘child abuse 
and neglect’ (42 U.S.C. s 5106 g(2)). 8  The emphasis is clearly on, at a minimum, 
acts of abuse and neglect which have caused signifi cant harm. This insertion of the 
‘serious harm’ qualifi cation effectively contracts the required scope of state legisla-
tion. However, state legislatures may still choose to adopt a broader defi nition, and 
some states have done so (Mathews and Kenny  2008 ). Where such qualifi cations 
regarding signifi cant harm are not present, a jurisdiction has chosen to have a higher 
emphasis on prevention of more serious maltreatment by intervening at an earlier 
point in the process of maltreatment, as well as interrupting serious harm or abuse. 
Such an approach often uses both child protection systems’ investigative function 
and a differential response approach which focuses on a different post-report 
response pathway. 

 A more explicit focus on signifi cant harm is found in most US state laws and in 
most of the legislation across Australia. Moreover, some jurisdictions add a further 
qualifi cation to the reporting duty, also restricting it to cases where not only is the 
signifi cant harm qualifi cation present but, in addition, the child does not have a par-
ent able to protect them from the harm. Examples of this approach can be found in 
several provinces of Canada and in Victoria in Australia (Mathews and Kenny 
 2008 ). 

    Mandatory Reporting Evolving to Include Differential Response 
Approaches 

 Mandatory reporting legislation continues to evolve and adapt in virtually all juris-
dictions which have adopted it. One of the most signifi cant recent changes can be 
seen in many jurisdictions which are attempting to balance, on the one hand, the 
need for government child protection agencies to receive reports of signifi cant harm 
and employ a traditional investigative response from child protective services teams 
to determine whether maltreatment has occurred and what response is most appro-
priate and, on the other hand, to ease the burden on child protection departments by 
diverting reports to welfare agencies of clearly less serious situations in which either 
there is no maltreatment at all, but simply need based on poverty, or which involve 
only minor harm or maltreatment which does not require more formal systemic 
responses. This latter focus on ‘differential response’ is seen by most as a generally 
positive development and is becoming more widespread both in the USA and 

8   The Child Abuse and Prevention and Treatment Act as amended by P.L. 111–320, the CAPTA 
Reauthorization Act of 2010 (42 U.S.C. 5101). 
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Australia, 9  although its contours and implementation are not uniform (Fluke et al. 
 2013 ; Conley and Berrick  2010 ; American Humane Association  2008 ). In general, 
it aims to provide an additional mechanism to respond more effi ciently and justifi -
ably to reported cases of a different type of situation which have a different type of 
needed response. The focus is on provision of services to the child’s caregivers and 
the child. In principle, a nuanced approach to response is essential: an otherwise 
happy and healthy 8 year old who sometimes does not have appropriate clothing or 
food due solely to his single mother’s poverty requires a far different response to a 
3-week-old neonate whose drug-addicted parents beat him severely, and will not 
engage with support. 

 Arguably, if implemented soundly, differential response is as essential a part of a 
public health approach as are the reporting laws. However, it has been observed that 
such systems must be shown to be successful (and not only by measures of parental 
satisfaction), should not compromise the child’s safety, should be backed by a 
capacity to compel parental compliance where necessary (noting that parental 
engagement is voluntary), and must not be used by politicians to withdraw net fund-
ing from the child protection and child welfare endeavour (Bartholet  2012 ; Bartholet 
and Heimpel  2013 ; Heimpel and Bartholet  2014 ). 

 The process of development and evolution of the laws, including the incorpora-
tion of differential response mechanisms, and the adoption of different approaches 
across the spectrum of choice can be illustrated by a concise chronological over-
view of developments in Australia from the 1960s to date.  

9   In Australia, examples include Victoria’s  Child and Family Information, Referral and Support 
Teams  (ChildFIRST) system, which enables individuals who have a signifi cant concern about a 
child’s wellbeing to refer their concern to ChildFIRST for help, rather than reporting to the depart-
ment responsible for child protection ( Children, Youth and Families Act 2005  (Vic) s 31). This 
provision complements the mandatory reporting provisions, where reports of specifi ed cases of a 
child being ‘in need of protection’ must be made to the secretary of the department ( Children, 
Youth and Families Act 2005  (Vic) s 184). Children and families who are referred to ChildFIRST 
are assessed and may be offered home-based family support or referred to other health and welfare 
services ( Children, Youth and Families Act 2005  (Vic) s 33). ChildFIRST must forward reports to 
child protection services if the community-based child and family service considers that the situa-
tion may involve more signifi cant harm or risk of harm, that is, that the child may be ‘in need of 
protection’ ( Children, Youth and Families Act 2005  (Vic) s 33(2)). Equally, reports made to child 
protective services may be redirected to ChildFIRST if deemed not to require a child protection 
response ( Children, Youth and Families Act 2005  (Vic) ss 187, 30). The ChildFIRST model was 
adopted in Tasmania under the name ‘Gateways’. Tasmania also amended its mandatory reporting 
laws to facilitate a preventative approach. Mandatory reporters could report their concerns about 
the care of a child to a ‘community-based intake service’, and this would fulfi l their reporting duty 
( Children, Young Persons and Their Families Act 1997  Part 5B). In New South Wales, s 27A of the 
 Children and Young Persons (Care and Protection) Act 1998  (NSW) enabled mandated reporters 
to make reports to ‘Child Wellbeing Units’ which were established in the four major state govern-
ment departmental groups (health, education, police, and family and community services). These 
units provide support and advice to mandated reporters on whether a situation warrants a mandated 
report and on local services which might be of assistance. The units’ focus is on ascertaining what 
the family needs to minimise or overcome their situation and on facilitating the most appropriate 
assistance. 
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    An Example of Developments and Differences: 
An Australian Overview 

 Soon after Kempe’s work, some early Australian research also made similar obser-
vations about the physical abuse of children (Birrell and Birrell  1966 ; Wurfel and 
Maxwell  1965 ). This research helped to inform the development of the fi rst manda-
tory reporting laws in Australia, including the fi rst enactment in South Australia in 
1969. The fi rst Australian mandatory reporting laws in the late 1960s and early 
1970s focused primarily on physical abuse and, to an extent, severe neglect. Like 
their American counterparts, usually these fi rst laws were limited to requiring medi-
cal practitioners to report. 

 Subsequently, all eight Australian states and territories have introduced, and 
incrementally expanded, mandatory reporting requirements. Legal historical analy-
sis by Mathews ( 2014 ) revealed the disjointed process of introduction of mandatory 
reporting laws in time, place, and subject matter in Australia. Table  1.2  shows the 
national chronology.

       A Dynamic, Flexible Instrument of Social Policy 

 The example of Australia also shows how the laws are a dynamic, organic measure 
which is adaptable to change. As with all legislation, mandatory reporting legisla-
tion are instruments of sociolegal policy which are able to be refi ned and devel-
oped – whether by expansion, contraction, or refi nement – to accommodate new 
knowledge, policy imperatives, and systems changes. The developments in the laws 

   Table 1.2    Chronology of introduction in Australian states and territories of fi rst mandatory 
reporting laws and their focus   

 Date of fi rst mandatory 
reporting provision  Jurisdiction  Focus of original reporting duty 

 27 November 1969  South Australia  Neglect and ill-treatment by parents and 
caregivers 

 22 October 1975  Tasmania  Physical abuse and neglect 
 1 July 1977  New South Wales  Physical abuse and neglect 
 14 June 1980  Queensland  Physical abuse and neglect 
 20 April 1984  Northern Territory  All forms of child abuse and neglect, where 

the child does not have a parent who can 
protect the child from the abuse 

 4 November 1993  Victoria  Children in need of care and protection as a 
result of harm from physical injury or sexual 
abuse and lack of a parent who can protect the 
child from that harm 

 1 June 1997  Australian Capital 
Territory 

 Physical abuse and sexual abuse 

 1 January 2009  Western Australia  Sexual abuse 
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and in differential response systems in the last decade or so provide a clear example 
of this. The refi nements made in each Australian state and territory in the last decade 
alone show how governments can choose to modify this important instrument, 
either enlarging, contracting, or otherwise modifying its technical scope (parame-
ters of the law) and practical implementation (e.g. mandated reporter training and 
systems approaches). Research is important in this respect as it can identify differ-
ential reporting practices between jurisdictions with different legal frameworks, 
between reporter groups, and between different types of maltreatment and can help 
to identify areas of more or less effective reporting practice and areas of systemic 
need. National research in Australia is currently being undertaken in this regard. 10  
Research into reporting systems is an essential aspect of the monitoring component 
of a public health approach. 

 This point is important because it demonstrates how, when research and monitor-
ing reveal problems with the law, appropriate changes can be devised and imple-
mented. Creation of a legal framework does not bind policy and strategy forever. It 
also means that when a problem is identifi ed, we can carefully consider principles 
and evidence and fi gure out how best to respond to it. This reasoned approach 
guards against unnecessary ‘all or nothing’ overreactions and extreme exhortations 
to abandon the entire policy; such exhortations are extremely rare but have been 
made (Melton  2005 ) and later strongly criticised (Drake and Jonson-Reid  2007 ; 
Mathews and Bross  2008 ). 

 Legislative analysis of each Australian jurisdiction reveals many changes in the 
decade 2003–2012, of which the following are the most substantial developments 
(Mathews  2014 ) (Table  1.3 ).

       International Overview 

 Many countries now have mandatory reporting laws. The three early adopters were 
the USA, Canada, and Australia. Mathews and Kenny ( 2008 ) found that mandatory 
reporting legislation of some kind had been enacted in every jurisdiction in the 
USA, every jurisdiction in Canada, and all but one in Australia. The outlying 
Australian jurisdiction has since passed a mandatory reporting law, limited to sexual 
abuse (Mathews et al.  2009 ). 

 Beyond these nations, others with legislative mandatory reporting duties include 
Denmark, Norway, Sweden, France, Hungary, Israel, and Brazil (Mathews and 
Kenny  2008 ; Daro  2006 ). The adoption of the laws continues: one nation to recently 
introduce them is Saudi Arabia, where the laws have been judged to produce a posi-
tive effect on case identifi cation (Al Eissa and Almuneef  2010 ). Ireland recently 
introduced into Parliament the Children First Bill 2014. A recent survey of 62 
nations involved 33 developed nations, and 29 developing nations found, overall, 
that some form of mandatory reporting existed in 81.8 % of the 33 developed nations 

10   By Mathews, Bromfi eld, and colleagues. 
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and 78.6 % of the 29 developing nations (Daro  2006 ). By region, some form of 
mandatory reporting was present in 90 % of the nations in the Americas, 86.4 % of 
the nations in Europe, 77.8 % of the nations in Africa, and 72.2 % of the nations in 
Asia. 

 Usually, legislative mandatory reporting duties are placed in child protection leg-
islation. However, another approach to mandatory reporting is to enshrine the duty 

   Table 1.3    Chronology of notable legislative developments and refi nements in Australian state and 
territory mandatory reporting laws, 2003–2012   

 Jurisdiction  Notable legislative developments and refi nements 

 Australian 
Capital Territory 

 1 August 2006: clarifi cation that no need to report if reporter believes 
someone else already has 

 New South 
Wales 

 30 March 2007: new duty to report prenatally where birth mothers subject 
of prenatal report do not engage with services 
 24 January 2010 
 Clearer requirement of signifi cant harm to activate reporting duty 
 Duty to report failure to attend school 
 Removal of penalty for not reporting 
 Reports by mandated reporters enabled to be made to differential response 
agencies 

 Northern 
Territory 

 8 December 2008: ‘maltreatment’ defi nition replaced by ‘harm’, which is 
defi ned to include all forms of abuse and neglect  as well as  exposure to 
physical violence, with ‘harm’ requiring suffering of ‘signifi cant detrimental 
effect’ on physical, psychological, or emotional wellbeing or development 

 Queensland  31 August 2005: new duty for nurses to report all sexual abuse and to report 
physical abuse, emotional abuse, and neglect where it has caused or is likely 
to cause signifi cant harm 
 9 July 2012: new duty for school staff to report all suspected child sexual 
abuse 

 South Australia  31 December 2006: penalty for not reporting increased from $2,500 to 
$10,000 
 New reporter groups added: ministers of religion and employees and 
volunteers in religious, spiritual, sporting, and recreational organisations 

 Tasmania  30 March 2005: new duty to report exposure of child to family violence 
where child’s ‘safety, psychological wellbeing, or interests are affected or 
likely to be affected by family violence’ – family violence defi ned very 
broadly 
 1 August 2009 
 Reports by mandated reporters can be made to a differential response 
agency 
 New duty to report prenatally where thereporters suspect that the child after 
birth will suffer abuse or neglect, will be killed, or will require medical 
treatment as a result of the mother’s behaviour or the behaviour of a person 
with whom the mother resides or is likely to reside 

 Victoria  No substantial changes for mandated reporters, but differential response 
emphasised from 23 April 2007 and non-mandated reports can be made to 
these agencies 

 Western 
Australia 

 1 January 2009: reporting duty introduced for child sexual abuse, for 
doctors, nurses, teachers, police, and midwives 
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in the criminal law. For example, France has a mandatory reporting duty enshrined 
in its Penal Code, 11  as does Israel. 12  Other nations, such as Sweden, enshrine the 
mandatory reporting duty in social services legislation. 13    

    Major Effects of Mandatory Reporting Laws 
and Consequences of These Effects 

 Mandatory reporting laws have indisputably resulted in the identifi cation of many 
more cases of severe child maltreatment than would otherwise have been revealed 
(Besharov  2005 ; Zellman and Fair  2002 ). After introduction of the laws and their 
associated mechanisms – reporter training and dedicated child protection systems – 
reports of known and suspected maltreatment increased substantially, compared 
with the situation before the reporting laws. Many of these reports resulted in iden-
tifi cation of severely abused and neglected children. Besharov ( 1985 , p. 545) 
declared ‘there is no dispute that the great bulk of reports now received … would 
not have been made but for the passage of mandatory reporting laws and the media 
campaigns that accompanied them’. Besharov ( 1990 ,  2005 , p. 287) estimated that 
due to increased reporting and investigation and treatment services, annual child 
deaths in the USA have fallen from 3,000 to 5,000 to about 1,100 (they now number 
around 1,500 annually). 

    Overall Positive Effect 

 In addition to the effect on fatalities, if one considers the situation both historically 
and from the perspective of the maltreated child, the overall effect on child protec-
tion and child welfare must be viewed as remarkably positive. This ongoing impact 
for so many thousands of children over many years, compared with the position 
without mandatory reporting, can be judged on numerous bases. 

 First, the laws do result in more reports, at least initially, and substantial propor-
tions of these result in substantiated cases and other outcomes which assist the 
child. In 1963, in the USA, only around 150,000 reports were made to welfare agen-
cies, and this quadrupled by 1976 (Besharov  1990 ) and continued to increase, espe-
cially until the 1990s. In New South Wales, Australia, after the introduction of a 
reporting law for sexual abuse, the number of reports (and of substantiated reports) 
by the same reporter group tripled over a 3-month period (Lamond  1989 ). This has 
been found in other Australian jurisdictions for child sexual abuse reporting 
(Mathews  2014 ). Hence, reporting and case identifi cation by the same specifi ed 

11   Penal Code art 434. 
12   Penal Law s 368D. 
13   Social Services Act Ch 14 s 1. 
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reporter group within a jurisdiction will change after introduction of the 
reporting law. 

 Second, it is known that the same professional reporter group (e.g. doctors or 
teachers) in a jurisdiction within a country which has a reporting law will make 
more reports and identify more cases than the same reporter group in another juris-
diction without a reporting law (Mathews et al.  2010 ; Mathews  2014 ; Victorian Law 
Reform Commission  1988 ). Hence, even taking population difference into account, 
the presence of a reporting law (and associated mechanisms, e.g. reporter training) 
infl uences case identifi cation by a specifi ed reporter group. 

 Third, the known presence of a reporting law can infl uence what would other-
wise be a reluctance to report. Studies have found that when asked if their decision 
not to report a suspected case would be changed if they knew at the time they were 
under a legal duty to report, a substantial number of initial non-reporters would 
change their mind and make a report (Webberley  1985 ; Shamley et al.  1984 ). 

 A comment is warranted regarding the substantial decline in child physical abuse 
and sexual abuse which has been traced in the USA since the early 1990s. These 
declines were declared in 2012 as being ‘as well established as crime trends can be 
in contemporary social science’ (Finkelhor and Jones  2012 , p. 3). They were identi-
fi ed after analysis of seven different sources of data extending beyond offi cial sub-
stantiated reports to include different kinds of national and state community 
incidence studies and self-report surveys (Finkelhor and Jones  2012 ). If accurate, 
these declines are a signifi cant advance in child welfare. It has been postulated that 
several factors may have infl uenced this decline, including increased social agents 
of intervention, pharmacological treatments for depression and anxiety, incarcera-
tion of sexual offenders, economic upturns, and the fl ow-on effect of abortion law 
leading to fewer unwanted children being born (Finkelhor and Jones  2006 ; Finkelhor 
 2008 ). The precise reasons for these declines remain unclear, but it seems plausible 
that mandatory reporting and its placement within the rubric of the social agents of 
intervention may be a contributing factor.  

    Reports Do Not Always Increase, and Trends Are Not Constant 
Across Maltreatment Types or Reporter Groups 

 This overall trend of increasing reports has been seen in both the USA and Australia, 
although before continuing, it should be noted that this trend does not continue for-
ever, nor is it constant for each type of maltreatment. For example, rates of all 
reports in the USA have been little changed from 1999 to 2012 (US DHHS  2001 , 
 2006 ,  2007 ,  2014 ). It must also be recognised that non-mandated reporters make 
roughly 45 % of all reports. Initial increases after introduction or expansion of the 
laws are more notable: in the USA, the rate of reports per 1,000 children increased 
from 10.1 in 1976 to 45.0 in 1992 (Zellman and Fair  2002 ). Yet, large proportions 
of reports – around 40 % – are screened out and therefore result in barely any sys-
tems burden. Substantial multiple numbers of reports are made about the same 
child. 
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 The numbers of reports and the number of children involved in them can also 
decline. In Australia, in the 3 years 2008/2009 to 2011/2012, the number of total 
notifi cations has declined from 339,454 to 252,962, and the number of children 
involved in these notifi cations has declined from 207,462 to 173,502 (Australian 
Institute of Health and Welfare  2013 ). Shifts in report patterns can be infl uenced by 
changes in legal frameworks and the introduction of differential response pathways. 
Reporting patterns differ markedly for different reporter groups and different mal-
treatment types. Neglect and emotional abuse are far more frequently reported than 
physical and sexual abuse. Mathews ( 2012 ) showed how the overwhelming systems 
burden in New South Wales in the middle of the last decade in Australia was due to 
the reporting of one kind of maltreatment (domestic violence) by one reporter group 
(police). This means that care must be taken not to make simplifi ed generalisations 
about the effect of a mandatory reporting law.  

    Substantiated and Unsubstantiated Reports 

 Care must also be taken in drawing conclusions about the effects of mandatory 
reporting based on ‘substantiated reports’. The number of substantiated cases found 
as a result of reports is sometimes used as a proxy for measuring how many reports 
by a group of reporters are ‘effective’ or ‘justifi ed’ and by extension whether man-
datory reporting is good policy. This is a mistaken assumption because, as has been 
shown by Drake ( 1996 ) and Kohl et al. ( 2009 ), while there may be some variance 
between the cases the subject of the two kinds of outcome, there is little difference 
in the need for assistance and services between children in substantiated and unsub-
stantiated cases. As well, there are numerous reasons for a fi nding of ‘unsubstanti-
ated’ in a case where there is nevertheless maltreatment and/or harm: the report may 
have been a duplicate report made about the same child; it may have been referred 
directly to differential response; it may have involved maltreatment but insuffi cient 
evidence of harm; it may have involved evidence of harm but insuffi cient evidence 
of maltreatment; and there may have been insuffi cient resources to investigate. In 
fact, many ‘unsubstantiated’ reports are actually just as (if not more) useful because 
they allow service provision and prevent a milder situation escalating. Numerically, 
more than twice the number of children in unsubstantiated reports receive services 
in the USA than do children in substantiated reports (Drake and Jonson-Reid  2007 ; 
US DHHS  2014 ).  

    Responses to Arguments Against the Laws 

 Partly based on the unsubstantiated report premise, some have criticised the use of 
mandatory reporting laws. It has been claimed that the laws produce a surge in 
reports and that the burden to the system (and to parents) of receiving and especially 
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investigating these outweighs the benefi t (Ainsworth and Hansen  2006 ; Melton 
 2005 ). Yet, as well as not acknowledging the ‘substantiation’ fallacy outlined above, 
this argument does not recognise many features of the context: that close to half of 
all reports are made by non-mandated reporters, that a large proportion are multiple 
reports about the same children, that many reports are screened out and are not 
investigated, hence resulting in very little burden, and that in any event the substan-
tiation rate of investigated cases is signifi cantly higher (Mathews  2012 ). Others 
have also rebutted this claim (Drake and Jonson-Reid  2007 ; Dalziel and Segal  2007 ; 
Finkelhor  2005 ). Moreover, by far the bulk of the economic cost involved in child 
protection is absorbed by foster care and residential care, accounting for at least half 
of the entire systemic cost. In contrast, Drake and Jonson-Reid’s chapter in this 
volume concludes that the cost of investigations is extremely low. 

 These and other arguments have been considered recently by fi ve major govern-
ment child protection inquiries in Australia when contemplating the merits and 
parameters of mandatory reporting. In Australia, fi ve recent inquiries have occurred 
in New South Wales (Wood  1997 ), South Australia (Layton  2003 ), New South 
Wales again (Wood  2008 ), Victoria (Cummins et al.  2012 ), and Queensland 
(Carmody  2013 ). 

 These inquiries have consistently supported mandatory reporting laws as a nec-
essary component of social policy to identify and respond to child abuse and neglect. 

 In 2012, the Victorian Inquiry recommended extending the mandated reporter 
groups (Cummins et al.  2012 , p. 349 Recommendation 44). In 2013, the Queensland 
Inquiry recommended harmonisation and refi nement of fragmented and inconsis-
tent mandatory reporting laws, improving reporter education and increasing a dif-
ferential response approach, but did not recommend abolishing them (Carmody 
 2013 ). 

 Even in New South Wales, where there had been an example of poor legislative 
drafting and administration leading to isolated subsets of unintended reporting – 
namely, reports by police of nearly any encounter with domestic violence (Mathews 
 2012 ) – the Wood Inquiry ( 2008 ) rejected isolated claims that mandated reporting 
produced a general fl ood of reports. 14  Instead, it concluded that ‘the requirement to 
report should remain’, for several reasons including:

•    About 40 % of all reports in NSW were made around this time by non-mandated 
reporters.  

•   Child protection system workers generally supported mandatory reporting while 
endorsing amendments to how it operated.  

•   On a closer inspection of the data, there was in fact no ‘evidence of a fl ood of 
reports with a reduction in outcomes, at least by reference to investigations and 
substantiations’.  

14   The Wood Inquiry ( 2008 ) noted that the child protection system in New South Wales was under 
strain, but rejected the ‘limited, and primarily academic support expressed to the Inquiry for aboli-
tion of the mandatory reporting based on the alleged result that MR caused it to be ‘fl ooded with 
reports, the response to which used up scarce resources and diverted attention from those families 
whose children were in need of the State’s intervention’. 
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•   Rather, a very large proportion of reports involved  the same small group of chil-
dren , and many reports were multiple reports about the same child or the same 
incident.  

•   Multiple reporting had increased.  
•   The reporting of less serious circumstances had increased.  
•   A  decrease  had occurred in the number of children subject to reports.  
•   Mandatory reporting is not the cause of undue increased reporting as reports 

increase in jurisdictions without mandatory reporting.  
•   Substantiation rates had almost doubled in 3 years.  
•   Reports receiving SAS 2 (the highest level of investigation) had more than dou-

bled since 2004/2005.    

 Wood ( 2008 ) concluded that rather than abolishing the reporting laws, the sys-
tem needed greater effectiveness in reporting and more appropriate treatment of 
cases, including by a differential response pathway. In addition, amendments to the 
mandatory reporting provisions should be made to promote reports only being made 
about the kinds of case the system aimed to receive, namely, cases of  signifi cant  
abuse or harm (Wood  2008 , pp. xiii, 195–197). 

 This is not to say there are no issues with mandatory reporting and no areas 
where it may be improved. There are well-known issues with reporter training, 
many of which are dealt with in this volume. Research needs to identify what edu-
cational measures are most effective in preparing reporters for their role. Child pro-
tection systems need to interact effectively with reporters, providing feedback on 
reports and their outcomes. There are also areas of undesirable reporting practice; 
poverty per se should not be reported, and low levels of neglect and lawful corporal 
punishment that is clearly disciplinary in intention and not producing clear injuries 
should not be reported. Better reporter training and public education are essential. 
Refi nement of reporting laws is well-worth implementation, if necessary, if care-
fully constructed, and if supported by principle and data. Investigation and differen-
tial response pathways are likely both needed but require ongoing monitoring to 
ensure principled and effi cient operation. Marginalised groups such as the home-
less, and refugees, should be dealt with particularly sensitively if they are the sub-
ject of a report. Child protection systems should be better resourced, so they can 
fulfi l their remit. Some have claimed that neglect is not a justifi able province for 
mandatory reporting, yet neglect is the most frequent cause of child fatality of all 
forms of maltreatment and is particularly dangerous for neonates (babies in the fi rst 
month of life) and infants, and there are numerous cases of clearly criminal parental 
neglect in which the parents’ culpability is clear and is far different to minor poverty- 
related neglect. 

 Reporting of suspected serious child abuse and neglect is not an exact science 
and cannot be expected to be. The success of a complex policy in a sensitive domain 
of human conduct must not be gauged against an unreasonable expectation. Legal 
and social policy responses cannot be judged only to succeed if they always or even 
predominantly achieve their direct goal. Rather, the success of such measures should 
be judged holistically: overall, has the measure produced good results and created a 
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better culture, and does it appear to be the best strategy currently available? Other 
emergency systems, such as hospital emergency department visits, emergency tele-
phone calls to police, fi re and ambulance departments, and police arrests, are sub-
ject to apparently substantial ineffi ciencies, yet nobody would seriously suggest 
they should be abandoned. 15  Instead, they are seen correctly as essential public ser-
vices regarding which ongoing efforts should be made to educate people to use them 
correctly and to enhance triage methods within those systems (Finkelhor  1990 , 
 2005 ).   

    Conclusion 

 Mandatory reporting laws can be designed to take one of many forms to suit the 
goals of the particular society. Societies considering their implementation can 
choose to adopt a more narrowly framed approach, especially if resources are 
extremely scarce. Whether couched broadly or narrowly, they should be a part of a 
system of responses to child protection and family welfare concerns. The different 
components of this system are necessary owing to the differences between types of 
maltreatment recognising that within the spectrum of circumstances, different 
responses are appropriate. A case of severe battering of a 6-month-old infant, or of 
sexual abuse of a 3 year old, requires different responses than a case of mild neglect 
of a 14-year-old arising only from conditions of poverty in an otherwise healthy and 
well-functioning family. Different responses cater to the needs of children, families, 
communities, and child protection systems. There is nothing to be gained from the 
inappropriate use of mandatory reporting laws for cases which are not their primary 
object; an ambulance should not be used for a minor health complaint. It is impor-
tant to avoid overburdening child protection systems wherever possible. Yet, equally, 
it is inappropriate to expect many cases of serious maltreatment infl icted by parents 
and caregivers and of sexual abuse infl icted by anyone on a child, to come to the 
attention of welfare agencies without the assistance of members of the community. 
Nor is it realistic to imagine that this need will not continue regardless of future 
necessary efforts in prevention and community building. 

15   Australian Bureau of Statistics, Patient Experiences in Australia: Summary of fi ndings, 4,839.0, 
found that in the 12-month period 2012–2013 2.5 million visits to emergency departments were 
made by people aged 15 and over (71 % visited once, 23 % 2–3 times, 5.8 % 4 or more times): 
13.6 % of the national population. Self-report data showed that only 49.6 % considered their condi-
tion serious or life-threatening, 25.5 % said they went simply because the time of day or week 
suited them, and 22.6 % admitted they could have been treated by a general practitioner. In 
Australia, over 12 million calls to the 000 emergency phone line are made per year; only around 
44 % are genuine emergencies (M. Russel, ‘Abuse of 000 calls risk to lives – police’ 10 February 
2008, Sun- Herald). Data are similar in the UK and USA. In the UK, 31 million calls are made 
annually, and half do not involve requests for help: British Telecom Press Release ‘999 celebrates 
its 75th birthday’, 29 June 2012. In the USA, there are 240 million calls per year (National 
Emergency Number Association). 
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 In noting the growing modern emphasis on prevention efforts, Mikton et al. 
( 2013 , p. 1238) observed that ‘only a small proportion of victims of child maltreat-
ment ever come to the attention of child protection services – e.g. 5–10 % in the 
West, 0.3 % in Hong Kong, and none in the many countries where such services do 
not exist’. The evidence of far superior case fi nding in jurisdictions which have 
introduced mandatory reporting indicates it is a powerful and life-changing tertiary 
response for many thousands of children every year and their families. Compared 
with approaches which do not include a form of mandatory reporting, it appears that 
jurisdictions with it are better at identifying case of severe maltreatment. 

 As but one part of a public health system for child maltreatment, the laws fulfi l a 
necessary tertiary role in helping sentinel reporters outside the child’s family bring 
cases to attention when they have already occurred. In some cases they also have a 
valuable secondary preventative role by identifying cases before the maltreatment 
occurs. More systematic secondary intervention is also an essential component of a 
balanced and coherent child protection system. It is known that certain characteris-
tics at a child’s birth are signifi cant predictors of future child protective service 
contact (Putnam-Hornstein and Needell  2011 ) and that some factors strongly pre-
dict repeated reports after early encounters with the system (Proctor et al.  2012 ). As 
well as primary prevention at the population level, if societies are to take child abuse 
and neglect seriously, investment in both secondary and tertiary dimensions is 
required to promote the welfare of children and their families and the community.     
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     Chapter 2   
 Who Is Maltreated and How Mandated 
Reporting Might Help 

             Desmond     K.     Runyan     

         While mandated reporting was generated as a key prevention strategy for child 
abuse or neglect nearly 50 years ago, it is not widely recognized that reporting does 
not represent a primary prevention approach. In order to report maltreatment, mal-
treatment must be thought to have occurred. Secondary prevention (intervening in 
an occurrence) and tertiary prevention (rehabilitation) are the direct benefi ts of 
reporting. Mandatory reporting should have a strong benefi t if there is a high likeli-
hood of recurrence among maltreated children; if it increases the sensitivity of the 
diagnosis of maltreatment, fi nding more children who are maltreated; and if it leads 
to the improvement in the safety or outcomes of children. Mandated reporting of 
child maltreatment depends upon the recognition of the maltreatment by designated 
professionals in all states and by all citizens in some states. While state-mandated 
reporting has a more than 40-year history in the United States, child maltreatment 
remains a serious public health problem. Because of the limitations in science, the 
impossibility of any clinical trials of mandatory reporting, and the constant evolu-
tion of intervention approaches, clearly establishing which children are better off 
for having been reported is virtually impossible. However, in contrast to available 
evidence from other countries, the United States has seen a remarkable reduction in 
child abuse over 20 years (Finkelhor et al.  2014 ). 

 The harms resulting from child abuse and neglect and our understanding of the 
risks and benefi ts of intervention have become clearer in the years since the 1993 
National Research Council report  Understanding Child Abuse and Neglect  (National 
Research Council  1993 ). The harms of death and disability described in the 1962 
Battered Child Syndrome article in JAMA (Kempe et al.  1962 ) were described 
through cross-sectional studies. Better data on the harms of maltreatment came 
from cross-sectional and retrospective studies including the Adverse Childhood 
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Experience or ACE studies (Anda et al.  2006 ). Only relatively recently have risk and 
protection from the harms of maltreatment been examined in longitudinal studies, 
with clear attention to temporal relationships and the proportion of outcome vari-
ance explained by the different type, chronicity, and severity of maltreatment expe-
riences (National Research Council  2013 ; English et al.  2005 ; Barth et al.  2002 ). 
Child maltreatment has been incorporated into current thinking about toxic stress 
with associated brain changes 1  and directly linked to increased risky behaviors for 
sexually transmitted diseases (Jones et al.  2010 ), depression, aggression, substance 
abuse, and poor parenting. 

 In the LONGSCAN longitudinal study of children maltreated early in life or 
considered to be at risk for maltreatment, the majority of  reported  maltreatment 
occurred in early childhood (Proctor et al.  2012 ). This observation contrasts with 
parent self-reports of abusive or disciplinary behavior; children in the 5–9-year-old 
age group are more likely to actually experience physically abusive behaviors from 
their parents, whereas older children are more likely to be sexually abused (Theodore 
et al.  2005 ). Several studies have documented biases in child maltreatment reporting 
that appears to be associated with race and income (Laskey et al.  2012 ; Hampton 
and Newberger  1985 ) although child abuse and neglect are not classless or immune 
to income issues (Pelton  1978 ). Another important set of biases relate to the severity 
of child maltreatment reported by type of maltreatment. In the LONGSCAN stud-
ies, a set of severity criteria were applied that ranged from no visible injury to life- 
threatening injury or permanent disability for each form of maltreatment. Over 
50 % of all maltreatment reports, except in the situation of sexual abuse, were clas-
sifi ed as being characterized by the lowest forms of severity although 47 % of sexual 
abuse was classifi ed as high severity as the defi nition of high severity included pen-
etration (Litrownik et al.  2005 ). 

 Other systematic errors occur in the classifi cation of type of maltreatment. 
Psychological or emotional maltreatment is rarely the offi cial determination but is 
actually quite frequent. When child maltreatment allegations among children 
involved in the LONGSCAN study were reviewed and coded for type, severity, and 
chronicity of maltreatment by trained reviewers using specifi ed research criteria for 
type of maltreatment, there is almost a tenfold increase in numbers of children who 
were classifi ed as victims of psychological maltreatment from about 4 % of allega-
tions to nearly 40 % of allegations (Runyan et al.  2005 ). Even the process of sub-
stantiation is an issue. Children with unsubstantiated allegations have outcomes that 
look more like the children with substantiated reports of child abuse than children 
who have not been reported (Husey et al.  2005 ). Unsubstantiation is clearly much 
more complicated than just that maltreatment did not occur. 

 In the past it may have been possible to dismiss societal intervention as there has 
been little evidence for effectiveness. However, intervention in child maltreatment 
has become more nuanced, and there have been major strides in evidence for 
 effective mental health intervention. We have learned a great deal about foster care 
and other interventions. Rates of foster care placement are falling (Child Trends 

1   Glaser D. Child abuse and neglect and the brain - a review. Journal of Child Psychology and 
Psychiatry 2000 41:97–116. 
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Databank  2014 ), the use of congregate care is declining ( The Annie E. Casey 
Foundation ), and changes in policy include adoption of multiple or differential 
response (Kyte et al.  2013 ) and family-group decision making ( National Center on 
Family Group Decision Making ) by social service agencies. Evidence-based treat-
ments are being adopted to address the traumas that the children have experienced 
(Aarons et al.  2011 ) and to maximize the quality of interventions such as  Fostering 
Health Futures  (Taussig et al.  2012 ) for children in foster care. 

 National data indicate a remarkable, and largely unrecognized, fall in rates of 
physical abuse and neglect in the United States since 1993 (Finkelhor et al.  2013 ). 
This decline parallels other changes including falls in the homicide and divorce 
rates (US Department of Justice, Bureau of Statistics  2011 ). The declines in child 
maltreatment rates appear to lag behind the remarkable 63 % decline in intimate 
partner violence against women in the United States (Catalano  2012 ). Longitudinal 
data on the occurrence of child abuse in households with domestic violence suggest 
that households with domestic violence have a 44 % increased chance of a child 
abuse report occurring in the household in the next year (English et al.  2009 ). It is 
possible, even likely, that a sizable portion of the decline in child maltreatment since 
1993 is attributable to the decline in domestic violence. Research indicates children 
in domestic violence-fi lled households may not only be other victims of the perpe-
trator of the domestic violence. Women victims of maltreatment are also more likely 
to perpetrate maltreatment (Casanueva et al.  2009 ). When fewer men and women 
are either perpetrators or victims of intimate partner violence, a decline in violence 
against children is also likely. 

 Surveys of parents reveal that self-reports of abuse and neglect behaviors are 
likely 20–40 times more common than offi cial substantiated reports. One specifi c 
form of maltreatment, shaking of children under the age of 2 to “discipline” or teach 
the child, may be 150 times more common than diagnosed  shaken baby syn-
drome  (Theodore et al.  2005 ). In North Carolina, the rate of harsh or abusive punish-
ment (beating, choking, kicking, or hitting with an object someplace other than the 
buttocks) self-reported by parents was 4.3 % compared to an offi cial rate of just 
0.2 %. The parent-reported rate is likely to also be an underestimate. Parental 
knowledge that a child has been sexually victimized by an adult (1 %) can be con-
trasted to an offi cial rate of reported sexual abuse in North Carolina; parents reported 
15 times more sexual abuse than offi cial statistics recorded (Theodore et al.  2005 ).
Population surveys demonstrate widespread awareness and concern of the problems 
of child sexual abuse and physical abuse in society. 

 Studies of child maltreatment that ask the children directly about their experi-
ences also demonstrate the limitations of offi cial child maltreatment data. In the 
LONGSCAN study, children were asked directly about their maltreatment experi-
ences at age 12. Children being followed actively by child protective services had 
their records reviewed for allegations at frequent intervals, and they were interviewed 
with a computer-based self-interview that enhanced privacy and gave the children 
the opportunity to reveal other maltreatment experiences (Knight et al.  2000 ). The 
number of children who self-reported physical abuse, sexual abuse, or neglect on the 
computer was more than double the number of children known to social services for 
each form of maltreatment (Runyan et al.  2005 ). For example, at age 12, just 3.2 % 
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of the children had substantiated reports of child sexual abuse, but an additional 
14.2 % of the children self-reported child sexual abuse. At age 18, 38 % of the 
LONGSCAN cohort self-reported psychological or emotional maltreatment during 
their lifetimes. Investigations of the consequences of child maltreatment that rely on 
only offi cial reports would have missed most of the exposures to either sexual abuse 
or psychological abuse, and the conclusions drawn from a study that relied on offi -
cial reports would have signifi cantly misrepresented the consequences. 

 Despite the limitations of mandatory reporting in bias and under-ascertainment, 
the ability of society to help children is enhanced by fi nding more of the children 
who have experienced child maltreatment and providing services. Greater sensitivity 
in screening or case fi nding means engaging more children in intervention. The trend 
lines for reduction of child maltreatment in the United States, and international data 
on harsh child discipline that suggest a larger problem in low- and middle- income 
countries without organized child protection systems, argue for mandated reporting 
as a part of the larger strategy to protect children and enhance child well-being.    
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     Chapter 3   
 Competing Values and Evidence: 
How Do We Evaluate Mandated 
Reporting and CPS Response? 

             Brett     Drake       and     Melissa     Jonson-Reid     

         The purpose of this chapter is twofold. We will fi rst explore the underlying rationales 
for reporting and CPS response. We will then move forward to examine the evidence 
around both mandated reporting and CPS responses and services. We conclude with 
suggestions for policy and future research to provide a conceptual framework for 
understanding the issue of mandated reporting and to provide information relevant 
to understanding its appropriateness and utility relative to the broader child protec-
tive services system. 

    Why Have a Child Protection System? 

 The legal concepts underlying parental and child rights have undergone numerous 
transitions in the last two centuries and remain in a state of some contention. Parents 
have been variously seen as having a divine right to raise their children as they see 
fi t, natural rights based on heredity, property rights over their children, and a soci-
etal responsibility to parent their child well, which implies to many the right to par-
ent as they best see fi t (Woodhouse  1992 ). The state is seen as having a right and a 
responsibility to intervene in supporting the child’s best interests under the doctrine 
of parens patriae, in which the state via the courts has a jurisdiction over the children 
which is even broader than parental power (Hart  2011 ). There is a general agree-
ment that the innately powerless nature of childhood, best exemplifi ed by the utter 
helplessness of the newborn, places children in a similar category to several other 
groups (e.g., severely cognitively incapacitated individuals) who are dependent on 
others to protect their rights. 
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 We have therefore moved from a conceptualization of children as property 
wholly under parental authority to beings with autonomous and innate rights. These 
rights can be very specifi cally enumerated in principle (e.g., the Convention on the 
Rights of the Child (OHCHR  2015 )) or can be operationally established in law (e.g., 
DHHS  2011 ). There can no longer be debate that the child’s autonomous rights, 
independent of the parent, are, at least in theory, generally recognized in developed 
western nations.  

    Missions, Statements, and Visions 

 While child protection laws and policies can vary radically from nation to nation 
and even state to state (e.g., Australia, the United States), the core general principles 
 underlying  child maltreatment policy and legislation are remarkable in that they 
tend to be quite consistent across nations and states. 

    Child Safety Is Framed as the Single Paramount Goal of Child 
Protective Systems 

 Supporting the child’s right to safety is unambiguously the paramount concern 
underlying virtually all international, national, and state child welfare legislation 
and policy. Clear examples abound, one representative example being: “The over- 
riding principle of the Act is that the safety, welfare and wellbeing of children or 
young people must be paramount” (Australasian Legal Information Institute  2014 ). 
One could easily modify the opening line of this paragraph in substituting the phrase 
“safety and well-being” for “safety” as a large number of documents do refer to 
child well-being as a paramount goal.  

    The Paramount  Goal  of Protecting the Child Is Best Pursued 
Through the  Means  of Working with the Family When Possible 

 There is also apparently a universal concordance around the value that if it can be 
done safely, a child should be maintained in his or her family setting, and the family 
should assist in making the child’s environment safe and supportive of well-being. 
Perhaps the most concise statement of this can be found guiding child welfare pol-
icy in the United States. The Child Abuse Prevention and Treatment Act (CAPTA) 
states, “The child protection system should be comprehensive, child centered, 
family- focused, and community-based” (DHHS  2011 ). The Convention on the 
Rights of the Child places a typical emphasis on the centrality of families, being 
“Convinced that the family, as the fundamental group of society and the natural 
environment for the growth and well-being of all its members and particularly 

B. Drake and M. Jonson-Reid



35

children, should be afforded the necessary protection and assistance so that it can 
fully assume its responsibilities within the community” (OHCHR  2015 ). Here, we 
see shadows cast by long-standing ideas – both that the family has a standing to care 
for the child as they see fi t rooted in natural or civil (DHHS  2011 ) law and that fami-
lies have rights to make decisions about their children so that they can exercise their 
responsibility to society to produce the best possible next generation of citizens 
(Woodhouse  1992 ). Parental prerogative therefore must not be abridged frivolously, 
as this may both violate parental rights per se and may damage parents’ ability to 
discharge their obligation to society to contribute to a functional next generation.  

    Child Maltreatment Occurs in a Community Context 

 The word “community” is commonly present in legislation and guidance around 
child protection (OHCHR  2015 ; DHHS  2011 ). There is recognition that the com-
munity is the context in which families live, and abuse and neglect occur; that the 
community has a key role in identifying maltreatment; and that the community is 
where many preventative, supportive, or ameliorative programs exist and is both a 
venue and a means for furthering CPS work. For example, “The mission of The 
Texas Department of Family and Protective Services is to protect children, the 
elderly, and people with disabilities from abuse, neglect, and exploitation by involv-
ing clients, families, and communities” (Texas DFPS  2013 ). While “community” is 
commonly mentioned, it is an unavoidably nebulous term and one which tends to 
defy ascription of responsibility. For these reasons, policy language around com-
munity context and involvement appears frequently to be less actionable and well 
operationalized than other policy elements.  

    Responding to Maltreatment Is a Universal Responsibility 

 This is generally recognized. “All elements of American society have a shared 
responsibility in responding to child abuse and neglect” (DHHS  2011 , p. 6). This 
recognition occurs even in jurisdictions lacking mandated reporting – “There are no 
mandatory reporting laws in England, but guidance issued by professional bodies 
and Local Safeguarding Children Boards emphasize the duty to make a referral 
where there is a reasonable belief that a child is at risk of signifi cant harm” (NSPCC 
 2015 ).  

    Prevention Is Desirable 

 The word “prevention” is used, by our count, 54 times in CAPTA, including, obvi-
ously, in the title. “Prevention is the best hope for reducing child abuse and neglect 
and improving the lives of children and families” (DHHS  2011 ). Prevention is 
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implicit in the Convention on the Rights of the Child, in which children are to be 
free from negative situations rather than having a right to “escape from” or “be 
treated for” such problems. Such language championing prevention is present in all 
legislation we have reviewed. Some locales are suggesting a fundamental realign-
ment from what might be termed an “ambulance-like” service to a more general 
“public health-like” program: “Australia needs to move from seeing ‘protecting 
children’ merely as a response to abuse and neglect to one of promoting the safety 
and wellbeing of children. Leading researchers and practitioners – both in Australia 
and overseas – have suggested that applying a public health model to care and pro-
tection will deliver better outcomes for our children and young people and their 
families” (Council of Australian Governments  2009 ). 

 We are left, therefore, with a situation in which international, national, and local 
visions share much clear commonality at a general level. Child protection’s goals of 
safety, or perhaps “safety and well-being” as paramount, the preferred context of 
this being fi rst the family and then community, the universality of responsibility, and 
the desirability of prevention, form a common vista.   

    Child Protective Services 

 In most countries, public child protective services agencies are tasked with identify-
ing and serving children who need protection in accordance with the above policies. 
Child protective services vary markedly from place to place, but a series of core 
concepts do apply consistently across systems. It should be noted that relatively 
little attention has been paid to the following underlying concepts, and we hope to 
provide some clarifi cation before moving forward. 

    Harm 

 Harm is a key concept in child maltreatment legislation and policy. It is not clear, 
however, that attention has been paid to thinking through what we mean by “harm” 
and whether CPS should be charged with providing services to protect from all 
forms of harm or more as an emergency response when there is a clear and critical 
safety issue. The most obvious exemplars of harm related to safety and threat of 
physical injury might include physical abuse or sexual abuse. These acute forms of 
maltreatment were the fi rst popularly recognized (e.g., Kempe et al.  1962 ; Kempe 
 1978 ). By 1984, researchers were calling more attention to child neglect (Wolock 
and Horwitz  1984 ). Recent research indicates that similar levels of immediate harm 
can result from child neglect (Gilbert et al.  2009a ,  b ). The need for a CPS role in 
regard to immediate safety or injury seems more generally accepted. 

 Harm, however, can also be understood in terms of denial of what is needed to 
establish healthy development or well-being (Davies et al.  2009 ; Noh and Talaat 
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 2012 ). There are a number of ingredients that can be thought of as essential to 
healthy development, the absence of which potentially harms a child: (1) adequate 
food, shelter, and hygiene; (2) cognitive stimulation (particularly in the early years); 
(3) affection and nurturing; (4) supervision to help avoid hazards; (5) adequate 
health care; and (6) access to recreation for physical fi tness and socialization with 
peers. The United Nations Convention on the Rights of the Child includes an even 
broader and more detailed set of needs. In terms of neglect and emotional harm, the 
idea of persistence is involved (Glaser  2011 ), meaning a single incident is unlikely 
to result in harm, but repetition or a pattern of incidents may have a cumulative 
impact. Various studies indicate that longer-term harm is equally likely from 
neglectful situations as it is from physical or sexual abuse (Gilbert et al.  2009a ,  b ). 
It is unclear if this is the result of accumulated exposures to risk (Jonson-Reid et al. 
 2012 ). Harm can also be related to more indirect exposure such as domestic vio-
lence (Edleson  2004 ) or lack of adequate supervision of eating habits leading to 
obesity (Viner et al.  2010 ). There is much less consensus across states and countries 
about what constitutes the need for child protection when we expand the word harm 
to include the idea of future well-being.  

    Prevention 

 We have seen above how CPS is generally tasked with the prevention of harm. As 
we move toward a set of policies explicitly valuing well-being, it becomes impor-
tant to not only prevent injury but to also prevent those circumstances which will 
interfere with healthy development. It is not clear that policy makers have taken this 
into account in designing child protective systems and preventative programs. We 
would therefore suggest that prevention can be thought of as an effort to reduce 
acute harm or an effort to interrupt ongoing circumstances likely to reduce well- 
being. Thankfully, a relatively small proportion of maltreatment reports involve 
serious immediate harm; many involve threats to well-being. Indeed, across most 
outcomes, relatively little difference is found in long-term outcomes according to 
system determination of harm in the United States (Drake et al.  2003 ; Jonson-Reid 
et al.  2009 ; Hussey et al.  2005 ; Kohl et al.  2009 ). Even when differences are found 
(e.g., Chiu et al.  2011 ), the relative number of unsubstantiated cases compared to 
substantiated cases makes this an important group. In the United States, among the 
three million unique children with screened-in reports in 2011, only about one in 
fi ve (681,000) was “substantiated,” “indicated,” or classed as “alternative response 
victims” (U.S. Department of Health and Human Services, Administration for 
Children and Families, Administration on Children, Youth and Families, Children’s 
Bureau  2012 ). These 681,000 children were proportionately more likely to receive 
post-response services, but due to their greater numbers, far more unsubstantiated 
children actually received such services. It seems clear that risk of harm, if one uses 
well-being as the metric, appears to apply to the majority of reported cases. The 
question becomes whether or not CPS is or should be tasked with providing more 
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preventative services to this very large portion of cases. If protection from “harm” 
encompasses these broader long-term threats to development, this implies a response 
that will mitigate that harm.   

    How Do We Find Children Who Need Help? 

 If we move on with the assumption that children have a right to protection and we 
come to some form of consensus on what harm means, at least locally, then logi-
cally we need a response. This response would, at a minimum, assume there was a 
means of fi nding children who need help. We have already seen that virtually every 
society offi cially proclaims as a matter of policy that this is a priority. The method 
of identifying children who need help, however, differs. 

 There are essentially four potential means of identifying children who are expe-
riencing some form of maltreatment, the fi rst of which would be to avoid any man-
datory reporting and formal state child welfare response (Melton  2005 ). While no 
rigorous test of such a model could be found in the literature, there is a trial of such 
a program in New Zealand (reported in Davies et al.  2009 ). Such a model requires 
the community to be knowledgeable enough to determine when a child needed pro-
tection and to be receptive to interacting with troubled families. Beyond this, there 
must be adequate resources and commitment to making these interactions effective. 
While the idea of a fully informal network has been identifi ed among kin (Korbin 
 1994 ), there is some indication that this is not an insubstantial hurdle when it comes 
to identifying and caring for nonrelated children (Gaudin and Polansky  1986 ; 
Korbin  1994 ). Interestingly, in the section on detecting and reporting maltreatment 
in the World Health Organization’s Guide to Child Abuse Prevention (Butchart and 
Harvey  2006 ), we fi nd the following statement (p. 71): “The usefulness of manda-
tory reporting is particularly questionable in situations where there is no functioning 
legal or child protection system to act on a report. At the same time, there is exten-
sive evidence that the public as well as professionals are reluctant to act on knowl-
edge or suspicions of maltreatment.” This would suggest that perhaps the early 
work on willingness to care for nonrelative children at risk is not without parallel in 
the international community. 

 In the current policy reality, there are three primary versions of reporting of 
abuse or neglect. In the fi rst version, nobody is legislatively mandated to report 
(e.g., the United Kingdom). Typically, this involves a permissive or voluntary 
reporting system coupled with a state child protective services agency designed to 
respond to cases (Wallace and Bunting  2007 ). Permissive reporting relies on the 
adequate judgment of the reporter to know what and when to report. It also pre-
sumes that we are satisfi ed that enough of the children who need protection will 
become known to a permissive reporter. Such a system might, in theory, reduce the 
burden of having more reports than a system can handle. On the other hand, one 
might run a higher risk of missing children in need (Wallace and Bunting  2007 ). In 
the second version, some people, usually professionals whose work frequently 
brings them into contact with children, are mandated to report. This appears to be 
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the most common form of mandatory reporting. In the third version, all people are 
required to report (e.g., Texas, Florida, and the Northern Territory in Australia). It is 
not clear how well this is operationalized for nonprofessionals. Other hybrid struc-
tures can be imagined and do exist in some places. For example, West Virginia 
would fi t into the second version described above, except in the case of sexual abuse 
where all people are required to report. 

 While criticisms of mandated reporting abound, most of these are anchored in 
concerns that there is too much emphasis on investigation which seriously dimin-
ishes resources that could be provided for services (Melton  2005 ). As mentioned 
above, either having no formal policy or having only voluntary reporting could 
reduce the number of cases identifi ed. It is not clear, however, whether voluntary or 
permissive systems might differentially place children unable or unlikely to disclose 
at greater risk, for example, infants or children with disabilities or victims of sexual 
abuse. Good empirical evidence, that a voluntary compared to mandatory system of 
detection is better or worse, is not yet available. So what do we know about man-
dated reporting? We will explore this partly by forwarding and replying to what we 
believe to be some popular misconceptions.

   Myth: We have solved the problem of identifying maltreated children.  
  Reality: Most maltreatment still goes unreported.    

 One of the more diffi cult phenomena to accurately measure is the rate of actual 
maltreatment as compared to reported maltreatment. Some kinds of maltreatment, 
for example, physical abuse of preverbal children which leaves no visible injury, are 
impossible to identify absent self-reporting by the perpetrator. Many key child mal-
treatment studies (e.g., the National Survey of Child and Adolescent Well-Being 
(NSCAW)) do not even attempt to study maltreated children outside of the formal 
child welfare system. The largest studies to attempt to measure rates of actual mal-
treatment, as opposed to reported maltreatment, are the four waves of the National 
Incidence Studies in the United States (Sedlak et al.  2010 ). NIS-4 estimates that 
more than half of all maltreatment cases go unreported to CPS. There are several 
studies indicating that maltreatment is underreported by health-care professionals 
(Ben Natan et al.  2012 ; Flaherty et al.  2008 ; Markenson et al.  2007 ; Merrick et al. 
 2010 ). Studies of reporting in other countries have found similar problems among 
educators (Choo et al.  2013 ; Feng et al.  2010 ; Schols et al.  2013 ). It is diffi cult to 
know how this varies by type of maltreatment or victim profi les, at least in part due 
to defi cits in current research. For example, a recent meta-analysis approach to esti-
mating prevalence of sexual abuse found a dramatic difference between informant 
studies and self-report. This study suggests that underreporting was part of the 
 reason for this difference (Stoltenborgh et al.  2011 ), but the same analysis could not 
be completed for neglect due to insuffi cient numbers of informant studies 
(Stoltenborgh et al.  2013 ). There is some indication that cultural beliefs may play a 
role in reporting in international studies (Ben Natan et al.  2012 ; Choo et al.  2013 ; 
Feng et al.  2010 ), but the magnitude of this impact in the United States appears to 
vary by type of reporter, region, and method of study (Ashton  2010 ; Ibanez et al. 
 2006 ; Krase  2013 ). Finally, there is some evidence to indicate that children with 
disabilities are underreported (Stalker and McArthur  2012 ). It is clear, however, that 
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while some have asserted that “… whatever else one can say about child protection 
policy in the United States, it is clear that the primary problem is no longer case 
fi nding!” (Melton  2005 , p. 10), this assertion is not supported by the evidence.

   Myth: Mandated reporting laws cause large increases in report rates.  
  Reality: Evidence suggests reporting laws are not the main driver of report rates.    

 The United States offers a natural laboratory for understanding the degree to 
which mandated reporting laws cause increases in reports. One way to understand 
this phenomenon is to look at reports over time. The vast increases in reporting from 
the “discovery” of child abuse by Kempe until now happened well after mandated 
reporting laws were put into place. All states had mandated reporting by 1967 (AHA 
 1979 ), but the bulk of reporting increase happened more than 10 years after this. For 
example, between 1977 and 2003, reports per 10,000 children quadrupled (Drake 
and Jonson-Reid  2007 ; AHA  1979 ; U.S. Department of Health and Human Services, 
Administration on Children, Youth and Families  2005 ). Since 2003, the rate of child 
abuse reporting in the United States has only increased slightly moving from an 
estimated 2.9 million referrals in 2003 to 3.4 million estimated referrals in 2011 
(U.S. Department of Health and Human Services, Administration on Children, 
Youth and Families  2005 ,  2012 ; CWIG  2012 ). 

 While reports from professional reporters increased faster than reports from non-
professionals (4.88 times vs. 3.25 times), this could well be due to the proliferation 
of helping professionals (Finkelhor and Jones  2006 ) during this timeframe, rather 
than increased observance of mandated reporting laws which had already been on 
the books for a decade. Even if reports from professionals had escalated only at the 
(3.25 times) rate of nonprofessionals, total reports would only have been reduced by 
19 % (Drake and Jonson-Reid  2007 ). 

 Another way to understand this problem is to look at the offi cial report rates from 
those states in which everyone is a mandated reporter and compare them to the 
remaining states in which only designated professionals are mandated. Among the 
18 states with universal mandated reporting, we found that the average report rate is 
54.0 per 1,000, while the report rate for the remaining states is 52.8 per 1,000 – vir-
tually identical numbers. These fi gures were calculated by averaging the report rates 
(U.S. Department of Health and Human Services, Administration for Children and 
Families, Administration on Children, Youth and Families, Children’s Bureau  2012 ) 
from each of the 18 states with universal mandated reporting (CWIG  2012 ) and 
comparing them to the remaining states and the District of Columbia, while exclud-
ing West Virginia, which has universal mandated reporting for sexual abuse but only 
mandated reporting for professionals for other types. It should be remembered that 
in the United States as a whole with universal mandated reporting by professionals, 
almost half of all reports (42.4 %) were submitted by nonprofessional reporters. 

 The evidence presented by the historical data seems clear. The massive escala-
tions in reporting happened more than a decade after mandated reporting laws were 
established, and expanding mandated reporting universally is not associated with 
any notable differences in reporting. 
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 Another way we can look at these historical data is to understand how types of 
substantiated maltreatment have changed over time (data not being generally avail-
able for types of unsubstantiated reports). There are undoubtedly a number of fac-
tors which could infl uence changes, including different rates of actual maltreatment, 
different reporting tendencies, and different state policies regarding what kinds of 
reports are accepted. In comparing 1977 (AHA  1979 , Figure 10) and 2011 data 
(U.S. Department of Health and Human Services, Administration for Children and 
Families, Administration on Children, Youth and Families, Children’s Bureau  2012 , 
Table 3.8), we can see that there were more multiple fi ndings in 1977, with a total 
of 1.54 types of maltreatment recorded per case, compared to only 1.27 types of 
maltreatment reported per case in 2012. This is undoubtedly partly due to the fact 
that more subtypes of maltreatment were reported in 1977, with, for example, seven 
different types of physical abuse being broken out, as compared to simply “physical 
abuse” in the 2011 data. 

 Several types of maltreatment remained relatively stable across the years in 
terms of their proportion among substantiated reports. For example, physical abuse 
in 1977 was 23.7 % of substantiated reports and in 2011 it was 17.6 %. Neglect was 
present in 82.2 % of cases in 1977 and 78.5 % in 2011. Other/unknown cases stated 
stable at around 10 % (9.7 % in 1977, 10.6 % in 2011). The one type which rose 
dramatically was sexual abuse, being 5.8 % of substantiated reports in 1977 and 9.1 % 
of substantiated reports in 2011. Two kinds of maltreatment dropped, “emotional 
neglect” comprised 24 % of substantiated reports in 1977, but “psychological mal-
treatment” comprised only 9 % of all reports in 2011. It is unclear how similar these 
categories might actually be. Medical neglect also dropped from 9 % of all cases in 
1977 to 2.2 % of all cases in 2011. 

 Interpretation of the above data requires awareness of several factors, such as the 
fact that neither timeframe includes 100 % of the states nor that the total number of 
reports has roughly quadrupled over time. However, it is interesting to note that the 
proportion of sexual abuse reports is now higher than in the past and that psycho-
logical maltreatment may be lower. This latter point is probably due to more restric-
tive agency guidelines regarding screening in or substantiating psychological 
maltreatment. No matter how these data are viewed, they do not seem to indicate a 
proliferation of lower risk or meaningless cases.

   Myth: Child Protection is overwhelmed by investigative responsibilities.  
  Reality: Investigations are proportionately a very small burden on the system.    

 Based on available data, the evidence suggests that the cost of investigations to 
child protective service agencies is small, most likely below 10 % of total costs and 
possibly below 5 %. The most recent estimate of the total cost of child protective 
services in the United States dates from 2006 (DeVooght et al.  2008 ) and is 25.7 
billion dollars per year. Adjusted for infl ation, this would be 29.8 billion as of 2013. 
The Cost of Protecting Vulnerable Children IV (Scarcella et al.  2004 ) found that 
about half of the total child protection expenditures were for foster care and residen-
tial services. Investigative costs were so small as to not even comprise their own 
category, being included together with, among other things, “all prevention ser-
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vices, child protective services, family preservation services, reunifi cation services, 
and in-home support services” (p. 5). These expenses together accounted for 14 % 
of all expenditures. 

 There have been several recent comprehensive workload studies done on 
caseload- carrying child protective service workers across the nation. In Washington 
(Washington State Department of Social and Health Services  2007 ), 18 % of case-
worker effort was characterized as being spent on investigations and associated 
work (e.g., paperwork, travel), whereas the corresponding number in New York was 
19 %. These numbers pertain to workers with caseloads only and exclude adminis-
tration, management, support, research, and other staff. This 20 % fi gure therefore 
refl ects time spent by only a portion of the workforce, and workforce costs are only 
a portion of the total child protective service expenses, with out-of-home care pay-
ments, and contracted services absorbing a higher level of resources. Even though 
about 20 % of state worker time is spent on investigations, the actual proportion of 
state child protective resources spent on investigations is clearly far lower. 

 We can use the data in these studies to approach this question from another per-
spective. For example, the New York workload study estimated that the average 
investigative case took about 5.2 h and that a reasonable monthly number of cases 
served per worker might be about 24, yielding an annual caseload of 288 cases. 
Given that there are about 2,000,000 cases investigated annually (DHHS  2011 ), this 
would imply a need for about 7,000 full-time employee equivalent investigative 
workers nationally. This number is useful to consider, even though investigative work 
is often parsed out as a “part-time” job for workers who have other responsibilities, 
especially in rural areas. A quick perusal of online employment and salary informa-
tion websites suggests reimbursement commonly in the mid-$30,000 range for child 
protective workers, and, after adding fringe benefi ts to establish a cost-to- agency 
fi gure, we can confi dently say that the average child protective services investigator 
costs the state something in the area of $50,000 per year. This implies a total salary 
cost associated directly with child abuse investigations of something like $350,000,000 
dollars annually for the United States as a whole. Compared to the estimated total 
cost of child protective services nationally, we see that investigative worker salaries 
probably comprise slightly more than one percent of total expenditures. We must, of 
course, add costs of training and supporting services, such as supervision, but even 
then, this means of estimating the total percentage of resources spent on child abuse 
investigators can only yield an estimate in the single digits, probably the low single 
digits. These calculations are also confi rmatory of the Urban Institute estimates. The 
conventional wisdom that child welfare agencies are being catastrophically drained 
of resources by overwhelming investigative responsibilities is a persistent one. In 
reality, the burden of investigations on the total child welfare system is probably 
proportionately less than the sales tax you pay on a cup of coffee at Starbucks.

   Myth: Substantiated cases are “real” cases, and unsubstantiated cases are “bogus.”  
  Reality: Unsubstantiated cases feature almost the same risk as substantiated cases.    

 It is perhaps natural to instinctively understand “substantiation” as meaning 
“abuse or neglect happened” and to assume that “unsubstantiated” means “there was 
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no abuse and there is no risk.” There may be a tendency for people to think of sub-
stantiated and unsubstantiated cases as being very different – polar opposites, in fact. 

 This perspective was challenged two decades ago (Leiter et al.  1994 ) by a study 
fi nding that children’s outcomes were not very different by substantiation status. 
Since that time, there have been a large number of studies showing that substanti-
ated and unsubstantiated cases are at similar risk of negative future outcomes and 
re-reports of child maltreatment (Drake et al.  2003 ; Kohl et al.  2009 ; Hussey et al. 
 2005 ; English et al.  2002 ; Fakunmoju  2009 ). This may be due, in part, to the fact 
that substantiation requires both demonstration of harm or risk and clear evidence 
of the cause of the harm (Drake  1996 ), meaning many cases with low evidence can-
not be substantiated. It is also the kind of result you would expect if the majority of 
reports involve persons who are at risk of child maltreatment. While it is clear that 
not all studies fi nd equal risk of untoward outcomes across all domains (Chiu et al. 
 2011 ), there is good evidence to believe that the group of children who are assessed 
by child protective services are at higher risk than other children, even after control-
ling for other factors (Jonson-Reid et al.  2009 ). 

 Another way to understand the importance of unsubstantiated cases in preven-
tion efforts is by noting that far more unsubstantiated than substantiated cases 
receive state post-response services (U.S. Department of Health and Human 
Services, Administration for Children and Families, Administration on Children, 
Youth and Families, Children’s Bureau  2012 ; CWIG  2012 ). Even though such ser-
vices are only provided to about 30 % of unsubstantiated children, compared to 
60 % of substantiated children, the far larger number of unsubstantiated cases means 
that more unsubstantiated children than substantiated children get post-response 
services (747,369 compared to 358,838 based on 46 states reporting both statistics, 
U.S. Department of Health and Human Services, Administration for Children and 
Families, Administration on Children, Youth and Families, Children’s Bureau  2012 ; 
CWIG  2012 ). Since child protective services are tasked with a preventative role, and 
given that unsubstantiated cases are at similar risk for re-report and other negative 
outcomes, it is not rational to simply classify all unsubstantiated cases as “misses” 
or as examples of inappropriate reporting. Quite the opposite is true – they provide 
a genuine opportunity for CPS to execute its primary mission – the prevention of 
harm to children at risk.  

    How Do We Protect Children Once Identifi ed? 

 Depending on the means of identifi cation, the response might vary. In a world with-
out any reporting system, the response (if any) would have to be fully community 
driven. Communities would require the resources to be a positive support for fami-
lies. One of the dilemmas of such a system is that it has been clearly established that 
those communities with the highest rates of child maltreatment are also those which 
are most disorganized and least effi cacious (Coulton et al.  1999 ; Drake and Pandey 
 1996 ). While the nature of a causal relationship between community level factors 
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and maltreatment rates remains a matter of debate (Coulton et al.  2007 ), many peo-
ple suggest that structural inequalities over time (geographically concentrated, per-
sistent poverty) result in highly disadvantaged communities which in turn place 
additional strain on struggling families (Blackstock and Trocme  2005 ; Jack  2004 ). 
In order to radically change this, there would need to be a societal willingness to 
fund what Sampson called “changing places not people” ( 2003 ). It is certainly a 
worthwhile idea to invest in communities to build the informal infrastructure for 
families (see Davies et al.  2009 ), but until suffi cient community-based supports can 
be achieved to address maltreatment informally, some type of formal detection and 
response seems warranted for those cases that meet the standards of maltreatment in 
a given region, even strong advocates for community-based prevention call on both 
community responsibility and a strong formal service infrastructure (Daro and 
Dodge  2009 ). 

 Most countries opt for some level of formal agency response either operated 
through a governmental agency or contracted private agencies. This is true even for 
countries in the early stages of developing a formal response to child maltreatment 
(e.g., Almuneef and Fadia Al Buhairan  2012 ; Choo et al.  2013 ). Even in a qualita-
tive study advocating for increased recognition of informal community supports, 
there was no call for eliminating the formal response to child protection (Holland 
 2012 ). Currently, several types of systems exist. Relatively, well-funded and estab-
lished national child and family service systems exist in some nations (e.g., the 
United Kingdom, the Netherlands), while some nations have only a rudimentary or 
patchwork child welfare system. The United States provides a good example of the 
diversity which can exist in service systems.  

    Mandated Reporting: A Linkage to Services? 

 Current thinking about mandated reporting policies cannot be understood without 
reference to the systems and services that receive and act upon these reports. Early 
on in the history of detecting maltreatment, however, it is clear that a formal linkage 
between existing institutions and the potential reporter did not exist. For example, 
Kempe et al. ( 1962 ) exhorts each physician to “acquaint himself with the facilities 
available in private and public agencies that provide services for children. These 
include children’s humane societies, divisions of welfare departments and societies 
for the prevention of cruelty to children” (p. 111). While there has been a substantial 
change in infrastructure since that time, it is not clear that a fully evolved “system” 
has been achieved.

   Myth: The US Public Child Welfare is a comprehensive child protection system.  
  Reality: The US child protection response is more like a patchwork quilt.    

 In the United States, while many systems contact children, the burden for assur-
ing safety and well-being has fallen, by default, onto state and county departments 
of social services and the child protective system. This default assignment is now 
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enshrined in law, for example, in CAPTA and in the Child and Family Service 
Reviews required by the US Government monitor states on how well their child 
protective service systems support child well-being. Child protective services are 
not currently charged with only protecting children from acute harm; they are also 
charged with supporting child well-being. 

 Perhaps because of these federal legislative efforts, child welfare systems are 
often conceptualized and evaluated as if they represent a comprehensive system of 
care. In most cases, they do not. Child welfare systems do have well-developed 
reporting protocols, established procedures for interfacing with the courts, and 
guidelines related to providing foster care. These are services virtually unique to 
public child welfare and are federally mandated and regulated. These services are 
remarkable for being reactive and represent tertiary rather than primary or second-
ary preventative roles. The more preventive service responses vary substantially by 
state and region. 

 When it comes to a preventative or early intervention role, the American public 
child welfare system is much more variable and tends to resemble a patchwork quilt 
rather than a comprehensive system. For example, the most common form of ser-
vices is case management and referral, which are typically provided by public child 
welfare workers. The actual direct services or concrete supports, however, are deliv-
ered by other agencies (e.g., family counseling, housing assistance, addictions ser-
vices, and parenting programs). This creates a unique dynamic where the outcomes 
of the “child protective services response” are actually dependent on agencies with 
whom they have little or no control and may or may not have a fi scal relationship. 
While this section is focused on the United States, it is worth noting that this natural 
dependence on other systems or services to produce positive outcomes for children 
is by no means limited to the United States (e.g., Almuneef and Fadia Al Buhairan 
 2012 ; Munro  2011 ). This is one of the key problems in holding the child welfare 
agency responsible for preventative functions and well-being outcomes (Barth and 
Jonson-Reid  2000 ). By way of comparison, other systems work very differently. For 
example, the 911 system – a general system in the United States of emergency tele-
phone calls to police, ambulance, and fi re services with many other countries using 
a 000 number – receives distress calls, clarifi es the issue at hand, identifi es the 
needed service, and responds to the problem. These intermediary responders (police, 
ambulance, fi re) may then rely on further systems, courts and jails, hospitals, social 
service agencies, insurance companies, and the like to meet the more distal needs of 
the person served. How well this system works relative to the fi nal outcome for an 
individual is, like child welfare, dependent on available resources and ability to tri-
age to further intervention as needed. Unlike child welfare, however, the secondary 
response systems here are much more clearly aligned with the initial emergency 
responders. Some countries have child welfare systems that more closely align with 
this 911 approach with explicit protocols for government versus agency responsibil-
ity and data sharing to track cases (Angman and Gustafsson  2011 ; Wallace and 
Bunting  2007 ). There are a few regional examples of this type of close-knit collabo-
ration in the United States (Daro and Dodge  2009 ). There are, however, no national 
or even consistent state-level models. 
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 If we wish to have a system that is more like a 911-initiated system, then we must 
have adequately funded entities equivalent to a fi re department, ambulance com-
pany, or police force and there must be an established secondary level (within or 
outside the public system) for taking over the case once the initial response is done. 
Likewise, the evaluation of such a system must be appropriately linked to the vari-
ous roles and responsibilities so that improvements can be made. For example, if 
there is an increased rate of death from heart attacks, we would want to know if it 
was a training issue for responders, lack of quality care in hospital emergency 
departments, specialty cardiac services, or even something like traffi c delaying the 
response time (Griffi n and McGwin  2013 ). Calls for a comprehensive data system 
that allow for such tracking of services and outcomes have been made in both the 
United States and international literature (e.g., Jonson-Reid and Drake  2008 ; Munro 
 2011 ). This is critical as the remedy for the problem is very different based on where 
the problem lies. Arguably, we have a long way to go before we achieve this type of 
system.

   Myth: Mandated reporters and parents receiving CPS intervention dislike CPS 
interventions and fi nd them counterproductive.  

  Reality: They are generally satisfi ed with CPS interventions and think it helps 
assure child safety.    

 One of the strongest enduring myths in the mandated reporting debate is that 
mandated reporters are largely dissatisfi ed with the system as it exists. To the degree 
that dissatisfaction with the current reporting system does exist, the principal com-
plaint is that child protective services do not take enough action or will not accept 
cases that the reporters consider serious, not that child protective services com-
monly overreach or are unnecessarily intrusive (Cocozza and Hort  2011 ; Drake and 
Jonson-Reid  2007 ). Various surveys of mandated reporters (Berlin et al.  1991 ; 
Compaan et al.  1997 ; Flaherty et al.  2006 ; Kalichman  1991 ; Kalichman and Craig 
 1991 ; Weinstein et al.  2000 ,  2001 ) have arrived at very similar fi ndings, principally 
that reporting is helpful rather than harmful to families and that reporting aids in 
assuring child safety. While mental health professionals report some disruption to 
treatment in about a quarter of cases, “Several studies have found that making a 
report of suspected child abuse or maltreatment concerning a client in psychother-
apy is more likely to have a positive outcome for the relationship or to effect no 
change, than to be damaging”. In one survey, mandated reporters were asked directly 
if they believed mandated reporting laws were necessary, and almost all (94 %) 
responded that they believed they were (Kalichman and Craig  1991 ). 

 Perhaps surprisingly, clients are also generally pleased with CPS contact, with one 
large study showing that more than three quarters of investigated parents were “satis-
fi ed” or “very satisfi ed” with the investigation, two out of three saying their family 
was doing better after the investigation, and less than one in ten saying they were 
doing worse (English et al.  2002 ). These general fi ndings have been replicated in 
numerous other studies (e.g., Chapman et al.  2003 ; Fryer et al.  1990 ,  1988 ). Of 
course, satisfaction and effectiveness and even adequate coverage are different things.  
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    Do CP Services Work? 

 This is a diffi cult question. Most children and families that are reported (whether by 
permissive or mandated reporters) do not receive any response other than an assess-
ment or investigation (Jonson-Reid  2011 ; U.S. Department of Health and Human 
Services, Administration for Children and Families, Administration on Children, 
Youth and Families, Children’s Bureau  2012 ). Unless the situation is clearly one 
involving very serious abuse or very high risk to the child – for example, sexual 
abuse or physical abuse of an infant – typically, more than one report (and often a 
few) is required before the priority to provide services is high enough to trigger a 
child welfare response. If we assume that a large proportion of children (and their 
families) reported a need for something but most will get nothing, then it is diffi cult 
to assess the overall system impact unless there was a signifi cant deterrence effect 
or other benefi t of the report itself. The idea of deterrence is based on the fact that 
you have been made aware that you have violated an established societal norm and 
that an authority fi gure both is aware of this and is able to become aware of future 
violations. This is similar to the argument of building community responsibility 
related to the control of youth behavior (Sampson  2003 ). It is predicated, of course, 
on the child’s parents or caregivers valuing the societal norm and the opinion or the 
response of the person who notices and having the capacity to alter their behavior 
toward the child. Second, there could be a value to the child. Perhaps there is a value 
for a child in knowing that what is happening is not acceptable or desirable separate 
from whether or not social agencies can effectively intervene (Wekerle  2013 ). Most 
would argue, however, that a positive outcome for a child protection response would 
more likely follow from some sort of service.  

    Current Models for In-Home Response 

    Differential Response 

 Sometimes termed “alternative response” or a “two-track system,” differential 
response (DR) represents a structural redesign of child abuse investigations and 
services. Prior to DR, agencies had a single “track” wherein cases of suspected 
maltreatment, whether reported by mandated or non-mandated reporters, could be 
investigated, after which the more serious cases might involve removal of the chil-
dren or other court action, and less serious cases might receive services or be closed. 
Differential response is an attempt to split out cases earlier, often at the initial 
agency telephone intake, and provide either “investigations” – generally in the case 
of sexual abuse or other serious cases – or “assessments” in other less serious cases 
to provide the appropriate service response for respective cases. In this way, a kind 
of triage system operates at an earlier stage to more promptly and effi ciently refer 
families to necessary helpful service providers in appropriate cases and to reserve 
more formal investigations only for cases where a child is or is more likely to be in 
need of protection. 
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 Differential response is being confi gured differently in different states, and many 
open questions exist, including, for example, the degree of substantial practical dif-
ferences between investigative and assessment tracks. Differential response was 
employed in 18 states as of 2011 (U.S. Department of Health and Human Services, 
Administration for Children and Families, Administration on Children, Youth and 
Families, Children’s Bureau  2012 ). This approach is also being explored interna-
tionally (Davies et al.  2009 ; Mathews and Bromfi eld  2012 ). The assessments are 
designed to trigger a case plan and connection to services. Early research (e.g., 
Siegel and Loman  2011 ) suggests that consumer satisfaction may be higher, while 
child safety appears not to be compromised. 1   

    Family-Centered or Case Management Services 

 Following an assessment or investigation, families may be offered voluntary in- 
home services that are essentially a form of case management. Research on lower 
level in-home services is mixed. In a study of families with a fi rst report of maltreat-
ment, those families receiving the lowest intensity of in-home services had lower 
recurrence rates than those receiving more intense (family preservation or intensive 
in-home services or foster care) or no services in data that also control for interac-
tions with substantiation and other parent-level services received (Drake et al. 
 2006 ). In another study that grouped all post-investigative services together, there 
was no signifi cant effect of services among unsubstantiated case and a moderate 
increase in risk among substantiated cases (Connell et al.  2007 ). Another study 
found a moderate increased risk of recurrence for served unsubstantiated cases that 
was mostly offset for substantiated cases, but non-child welfare services were not 
controlled (Fluke et al.  2008 ). A recent study found higher risk among children 
receiving some form of child welfare services (Fuller and Nieto  2013 ), but there 
were no controls for poverty or other services nor was the type of in-home services 
clear. 

 Why such a range of fi ndings? First, as mentioned above, there are variations in 
measurement that may result in different outcomes. Additionally, some research 
indicates that different forms of maltreatment and intensity of initial investigation 
are associated with particular service recommendations which may confound under-
standing recurrence (Bae et al.  2009 ). Further in studies that have included assess-
ments of parental engagement and readiness for change, this factor has been 
signifi cant in improvements in family functioning and reduced maltreatment 
(DePanfi lis and Zuravin  2002 ; Hindley et al.  2006 ; Littell and Girvin  2005 ). Most 
studies of services and recurrence have been unable to also capture such family 
level variables. Dosage of services (frequency of contact) is also at issue. In an 
analysis of a nationally representative group of families engaged in child welfare 

1   For a general overview of some of these contentious issues, the reader is directed to the special 
issue of  Research on Social Work Practice , September 2013, in which all sides of the debate are 
thoroughly discussed. 
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in-home services after investigation, only 66 % reported having seen their caseworker 
in the last month (Chapman et al.  2003 ). Finally, as mentioned earlier, the most 
common form of service is case management and referral, meaning that successful 
outcomes are frequently dependent on the other services offered and accessed.  

    Intensive In-home Services (IIHS) 

 Also known as family preservation services, this form of child protection response 
is designed for families that are at imminent risk of having a child removed from 
their care due to maltreatment but are diverted to these intensive services instead. 
Data regarding the effectiveness of IIHS are mixed. For example, the California 
Evidence-Based Clearinghouse on Child Welfare rates homebuilders, perhaps the 
best known IIHS program, as “supported by research evidence” but not “well sup-
ported by research evidence,” despite a very large set of studies on IIHS over the 
past several decades. The research has been confused and contentious to the point 
where articles have been written on how best to evaluate IIHS evaluations (Jacobs 
 2001 ). A key problem is that it appears that IIHS effectiveness varies markedly by 
client characteristics. One recent meta-analysis (Channa et al.  2012 ) found that 
these programs “were effective in preventing placement for multiproblem families, 
but not for families experiencing abuse or neglect.”   

    Thinking Ahead: How Do We Move to a Reporting 
and Response System Best Informed by Research Evidence? 

 More than 50 years after Kempe’s groundbreaking article in 1962, several forms of 
reporting and response have developed throughout the world. There remain, how-
ever, many gaps in our understanding of mandated reporting and child protection 
system response. Further, much of our data that does exist is limited to studies in the 
United States, Canada, the United Kingdom, and Australia. We know very little 
about the types of reporting and response systems in other countries. What follows 
are suggested areas of research or methodological issues that need to be addressed 
to improve our evidence base to protect children. We begin with issues related to 
reporting and then focus on services to intact families. 

    Consensus on “Maltreatment” 

 What is the appropriate metric for determining what is “abuse” and “neglect”? In 
the United States, responsibility for “defi ning” maltreatment is left to the individual 
states and changes over time. This makes it very challenging to understand the 

3 Competing Values and Evidence: How Do We Evaluate Mandated Reporting…



50

prevalence of different types of maltreatment and to understand effective response 
methods. A fi rst step in improving measurement requires the setting of boundaries 
regarding the concept of harm and what constitutes risk (Davies et al.  2009 ). It is 
clear that some countries cast a very wide net in terms of what the government or 
agencies are responsible for in terms of supporting child development (Angman and 
Gustafsson  2011 ). It is not clear that other countries like the United States are 
accepting such a broad mandate. In cases where defi nition change precedes such 
acceptance of responsibility and preparedness of response, there have been poor 
outcomes (Edleson  2004 ). What is “bad” for a child in the context of their family 
may not necessarily be the same as what we decide is abuse or neglect in terms of a 
CPS response. Whatever is included in the defi nition of maltreatment related to 
reporting should be connected to an adequately resourced response.  

    What Form of Reporting Is Better? 

 Ideally, we would have a better understanding of permissive reporting versus man-
dated reporting versus fully community-based approaches that have no formal sys-
tem at all. As discussed earlier, there is substantial evidence that maltreatment is 
underreported even among those mandated to report. This confounds the ability to 
assess this type of policy. Some research indicates that mandated reporting improves 
case fi nding (Al Eissa and Almuneef  2010 ; Mathews et al.  2010 ). Pritchard and 
Williams ( 2010 ) compared child abuse-related deaths (CARD) in infants with non-
child abuse fatalities and found that CARD rates dropped relative to other causes of 
death in England and Wales, whereas this was not true in other countries like the 
United States. As aforementioned, the United Kingdom has more of a permissive 
reporting system. Comparing countries – or jurisdictions within countries – with 
different systems may help in this matter but has to be done with extremely careful 
attention to maltreatment defi nitions and the perceived and real value of the response 
system in place. In countries with mixed systems like the United States, we also 
need to understand the impact of reporting in the context of whether reporter type 
infl uences the system response.  

    When Reporters Choose Not to Report, What Happens? 

 It is clear that even mandated reporters do not always report (Sedlak et al.  2010 ). 
Questions have been asked about professionals’ comfort with reporting (Gilbert 
et al.  2009a ,  b ), but this is not the same as asking what types of alternative actions 
were taken instead of reporting. There is also some indication that mental health- 
care professionals may not act on self-reported maltreatment because they do not 
believe it to be a priority issue in treatment (Read et al.  2007 ), but little work has 
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been done in this area, nor is it clear whether or not most potential reporters who 
choose not to report have ongoing contact with the child and family and, if so, what 
(if anything) they did to help the child and the child’s family and whether this was 
successful. 

 Similarly, we do not really know much about how known cases that went unre-
ported fare. We have retrospective recall studies like the famous Adverse Childhood 
Experiences Study (Donga et al.  2004 ), but we do not know who was reported and 
who was not and what happened. There is indication that future death and injury 
might have been prevented if abusive head trauma had been properly identifi ed and 
reported in some studies (Jenny et al.  1999 ). However, severe physical abuse is rela-
tively rare among all cases of maltreatment. We have studies that have used offi cial 
reports such as the National Study of Child and Adolescent Well-Being (OPRE 
 2013 ), but these do not capture unreported cases. NIS asks questions about unre-
ported cases, but we do not know what happens to them in the long term (Sedlak 
et al.  2010 ). Only two studies could be found that compared children with self- 
reported maltreatment (in adolescence) to offi cially reported cases. Those children 
identifi ed by both offi cial and self-report methods generally experienced more inci-
dences of maltreatment and had worse mental health outcomes (Cohen et al.  2001 ; 
Shaffer et al.  2008 ). Cohen and colleagues found higher rates of poor mental health 
among children with offi cial reports compared to self-report or no reports. It should 
be noted that the Shaffer and colleagues ( 2008 ) study appeared to have drawn their 
sample from a higher-risk population. It is also possible that some of the children 
who remain unreported are served in other ways or fi nd other resources.  

    Services 

    What Services Are for Whom? 

 There is no current widespread triage system that provides for families with differ-
ent levels of need, outside of determining whether a child can safely remain within 
the home. In other words, for the 95 % of children who remain at home, we have no 
systematic way of understanding which families will need just a brief connection to 
services and will be adequately treated and which families will need support, pos-
sibly for many years. As aforementioned, many surveys of families involved at 
some level with child welfare reporting want more services rather than less. But 
how much is enough? Several calls have been made for matching long-term inter-
vention with apparent long-term or multiple problem families (Munro  2011 ). But 
appropriate targeting of resources at the time a family fi rst comes to the attention of 
child protection is still elusive. Length of services tends to be arbitrarily set by poli-
cies related to funding or some other time constraint, rather than by when we antici-
pate seeing a suffi ciently powerful positive effect. 

 It is also often unclear whether child protection should focus on the child’s needs, 
the parents’ needs, and the community’s capacity to support the child and the child’s 
family or some combination of these. If the services are tied to child well-being, 
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then service determination is not dependent only on the parents’ needs or actions. 
So for example, a child who needs a developmental assessment would receive 
access to that even if the investigator did not see a risk of maltreatment because the 
goal is to promote child well-being. When there is a suspicion of maltreatment, the 
presumed assumption is that there is a need for parenting training and that this will 
improve the situation. While there are evidence-based and promising parenting pro-
grams, these are typically not delivered by child welfare, although some exceptions 
exist (e.g., Chaffi n et al.  2012 ). It is also not clear that this is the best or suffi cient 
response given the many other family level risk factors associated with maltreat-
ment (Jonson-Reid and Drake  2008 ). Still others argue for a social capital or socio-
economic approach targeting poverty rather than maltreatment per se (Blackstock 
and Trocme  2005 ). Different foci dictate different forms of measuring both services 
and outcomes.  

    What Would Have Happened Without Services? 

 Since we do not randomly assign families to services within the CPS context, it can 
be diffi cult to assess and easy to draw conclusions based on inadequate information. 
We tend to study etiology without consideration of services (Jonson-Reid  2004 ), 
and since services are rare, we are unlikely to accidentally see impact (Jonson-Reid 
 2011 ). As illustrated in the fi gure below, there are several steps to think through in 
improving our understanding of CPS services. First, there must be appropriate 
assessment of need. Earlier, we reviewed the current status of the literature about 
substantiation and discussed the notion that this particular metric is not ideal in 
terms of understanding whether or not a child is at risk of harm. A substantial litera-
ture exists regarding risk assessment in child protection, and early doubts as to the 
effectiveness of risk assessment tools (Wald and Woolverton  1990 ) have yet to be 
satisfactorily answered. It may instead be more useful to move away from attempt-
ing to predict an act of maltreatment, per se, and consider instead what the threats 
to safety and well-being are and how they are to be best served (Drake and Jonson- 
Reid  1999 ; Davies et al.  2009 ). This, however, is an empirical question requiring 
that services be available to make the evaluation of such an assessment worthwhile. 
It also suggests the need for a certain level of training to be present among those 
making such assessments. Currently, the degree of training required and the amount 
of training actually provided vary substantially by region, and few studies control 
for the level of preparation of the child protection staff. This is a little researched 
area, but there are theoretical and some empirical reasons to believe this has an 
important effect (Munro  2005 ; Ryan et al.  2006 ; Strolin et al.  2006 ). In the future, it 
will be important to better understand the degree to which the expertise of child 
protective services personnel plays a role in both appropriate decision making and 
improved case outcomes. 

 Assuming an adequate assessment process is in place, understanding outcomes 
means understanding who is providing what, and how well. If the need is met by 
CPS, then the family need only complies with CPS and the outcome is directly 
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linked to the CPS intervention. If CPS is the case manager, however, the family 
must fi rst agree with the referrals provided, then access the services, and then com-
plete their engagement with the services in order to anticipate a positive outcome. 
Further, the services outside the CPS system must be examined in terms of quality 
since complying with a service that is ineffective is unlikely to result in positive 
change. 

  

Need

Services:

Available,Accessible,

Effective
Family Compliance Outcome

CPS
Provider or Connector?

  

          The Promise of Big Data 

 The general issue of reporting should be understood in a broader context. “No single 
professional can have a full picture of the child’s needs and circumstances and, if 
children and families are to receive the right help at the right time, everyone who 
comes into contact with them has a role to play in identifying concerns, sharing 
information and taking prompt action” (Her Majesty’s Government  2013 , p. 8). 
Linkage of agency data systems and administrative data to survey data may hold 
particular promise in advancing our understanding of how to improve our responses 
to and prevention of maltreatment. This requires careful attention not only to the 
construction of linked data across public and private agencies but also to creating an 
ongoing feedback loop between data and policy (Jonson-Reid and Drake  2008 ). 
This will require that data systems include variables that are relevant to the logic 
models developed specifi c to the form of detection and CPS response in a given 
country or region. 

 We have already arrived at a place where technology exists to have some child 
welfare contacts be initiated automatically, without a report at all. One recent study 
(Putnam-Hornstein and Needell  2011 ) found that for a very small subpopulation 
with a large number of risk factors noted on their birth record, the likelihood of a 
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child maltreatment report within the fi rst 5 years of life was 89.5 %. It is an open 
question as to whether child welfare should consider taking a truly proactive stance 
and offering voluntary preventative services on the basis of such data. Such action 
might seem highly desirable or even inevitable if child protection is viewed as a 
public health issue. On the other hand, those persons persisting (wrongly we believe) 
in regard to child protective services as a punitive system might see such preemptive 
action as a violation of parental rights. As data systems are cross-linked, our ability 
to predict who will be referred in advance will increase, and if we are serious about 
a preventative role for CPS, there should be a discussion as to if and when such data 
should be used for voluntary service provision. Indeed, some states are currently 
triggering child protective assessments based solely on administrative data. Under 
the “Birth Match” program (Shaw et al.  2013 ), newborn children born to parents 
with prior terminations of parental rights are assessed without a report ever being 
fi led. It may well be that in the future, we are able to use existing data to provide a 
level of accurate targeting for voluntary preventative services which is simply not 
currently possible.  

    Conclusion 

 In our view, many debates over the advisability of mandated reporting laws are 
clouded by two key problems. One has to do with the failure of the empirical litera-
ture to adequately undergird the current debate, and the second has to do with a 
failure to place mandated reporting laws within the broader framework of child 
protective services. 

 In some quarters, there is a long-standing and established “conventional wis-
dom” about the adverse consequences of mandated reporting. Unfortunately, much 
of it is contradicted by empirical data and properly nuanced, more precise, and more 
thorough analysis of concepts and issues. These contradictions range from simple 
misunderstandings (e.g., that unsubstantiated cases are equivalent to unnecessary 
reports) to inaccurate characterizations of the current system (e.g., that child protec-
tive services are overwhelmed by their investigatory responsibilities) to broader 
misconceptions about the system in general. In order for the mandated reporting 
debate to move forward and for improvements to be made to child protection sys-
tems, all relevant discussions must be far more evidence based. We believe that 
most policy makers would prefer engaging in evidence-based policy making to the 
alternatives and mandated reporting policy is one area in which the evidence is 
strong enough to support such an approach. 

 Despite a long history of child protection services, we know surprisingly little 
about the outcomes for children and families who receive the most common and 
least intensive forms of services. We also know relatively little about children who 
receive investigations and no further services. This is undoubtedly partly true to 
methodological diffi culties, including diffi culties in establishing control groups. 
Clearly, the need for services as indicated by children reported far outstrips the 
current system’s ability to intervene. Without further evidence regarding what can 
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be done within formal child protection, what can be done in conjunction with other 
agencies, and what can be done within the community, child protection practice will 
remain a disjointed system with a great deal of room for improvement.     
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    Chapter 4   
 An Inter-reporter Analysis of Mandated Child 
Maltreatment Reporting in the USA 

             John     E.     Kesner       and     Bridget     V.     Dever     

          Introduction 

 Mandatory reporting laws now exist in the USA in all 50 states, the District of 
Columbia, and the US territories. These laws require members of certain profes-
sional groups, who have contact with children in their work, to report to child pro-
tective services (CPS) when they have a reasonable suspicion that maltreatment has 
occurred. The US Department of Health and Human Services (DHHS) reports that 
of the roughly three million reports of maltreatment each year, the majority (60 %) 
come from professionals legally mandated to report suspected child maltreatment 
(US Department of Health and Human Services  2012 ). 

 Despite these laws, there is a lack of consistency in reporting by mandated 
reporters (Flaherty  2006 ; Webster et al.  2005 ). Mandated reporters face challenges 
in fulfi lling reporting duties, including lack of knowledge about child maltreatment, 
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NDACAN, Cornell University, and the agents or employees of these institutions bear no responsi-
bility for the analyses or interpretations presented here. The information and opinions expressed 
refl ect solely the opinions of the authors. 
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idiosyncratic interpretation of the law, and fear of retribution (Feng et al.  2012 ). 
Inconsistent reporting practices among mandated reporters result in inadequate 
protection of children. Many claim that the passage of these laws has produced an 
increase in unnecessary maltreatment reports as professionals make reports out of 
fear of legal action against them for not reporting (Takis  2008 ). Foreman and Bernet 
( 2000 ) found confusion among mandated reporters, as some believed that the law 
required them to report even when their suspicion was based on a secondhand report 
of maltreatment. Other mandated reporters believed that they were only required to 
report suspected maltreatment based on their own personal observations. 

 It is unclear what effect the passage of mandated reporting laws has had on child 
protection. After an increase in total reports from 42.6 per 1,000 in 2004 to 43.9 per 
1,000 children in 2005 (US Department of Health and Human Services  2006 ), the 
rate of reporting may be leveling off or even decreasing slightly as DHHS reports 
that the rate for 2010 was 43.8 per 1,000 children (US Department of Health and 
Human Services  2011 ). In addition, the number of children victimized, especially 
for physical and sexual abuse (Finkelhor and Jones  2006 ; Finkelhor et al.  2013 ), has 
been declining in recent years as evidenced by the declining number of substanti-
ated cases of child maltreatment. Analysis of NCANDS data indicates that substan-
tiated cases of maltreatment overall declined 2 % between 2010 and 2011, with a 
decline in sexual abuse of 3 %, while physical abuse and neglect evidenced a 1 % 
decline. In 2007, there were estimated 723,000 victims of child maltreatment but, 
by 2011, that number had decreased to 681,000 (US Department of Health and 
Human Services  2012 ). 

 However, changes in the number of reports from NCANDS data in either direc-
tion do not necessarily indicate an increase or decrease in child maltreatment. 
Recent trends may not indicate fewer children being victimized but, rather, a decline 
in the number of substantiated cases. Some researchers claim that serious maltreat-
ment often goes unreported (Bensley et al.  2004 ; Kemp et al.  2009 ). Vague wording 
of mandated reporting laws, along with variations in states’ requirements and differ-
ing criteria for substantiation, as well as perceived lack of response from CPS, 
can create frustration and confusion among mandated reporters. The net result is 
that many mandated reporters may choose not to report some suspected cases of 
maltreatment (Flaherty  2006 ; Zeman  2005 ). 

 Additionally, when data from offi cial reports of suspected maltreatment are com-
pared to the results of surveys of maltreatment experiences conducted with children, 
adolescents, and their parents, there seems to be a great deal of maltreatment that 
goes unreported (Gilbert et al.  2009 ). Webster et al. ( 2005 ) found that underreport-
ing was more likely to occur in instances when maltreatment was more ambiguous 
and that it is more likely to occur than overreporting. While mandated reporters are 
under a legal mandate to report suspected child maltreatment, each comes into 
contact with children in different ways. Thus, issues such as client confi dentiality, 
client autonomy, and the professional’s code of ethical conduct manifest somewhat 
differently among the types of mandated reporters. Ultimately, unsure of whether 
their actions will do more harm than good, some professionals choose not to report 
some cases (Feng et al.  2012 ). 
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 There has been a great deal of discussion and research about why and when 
mandated reporters choose to report suspected maltreatment. Yet, there is a dearth 
of research utilizing actual reporting data from Child Protective Services (CPS) to 
compare and contrast the reporting practices of mandated reporters. In order to 
understand these issues more clearly, it is critical to move away from the hypotheti-
cal and examine actual reporting data from mandated reporters. 

 Thus, the purpose of this paper is to describe and compare the reporting data of 
fi ve mandated reporting groups across the USA. The mandated reporting laws 
require that individuals engaged in the following fi elds report to CPS suspected 
cases of signifi cant child abuse and neglect: (1) education, (2) law and law enforce-
ment, (3) medicine, (4) social services, and (5) mental health (Mathews and Kenny 
 2008 ). The present study compared the reporting practices of these fi ve groups 
of mandated reporters in order to examine key differences in reporting practice. 
In particular, we explored these groups’ reporting on the following variables: 
percentage of maltreatment reports, child characteristics, type of maltreatment 
reported, CPS response, and report outcome.  

    Methods 

    Design and Sample 

 Data from the 2010 National Child Abuse and Neglect Data System (NCANDS) 
were utilized for the analysis of reporting practices of mandated reporters. Each 
year states voluntarily contribute information related to maltreatment referrals and 
details of substantiated cases to the NCANDS (US Department of Health and 
Human Services  2011 ). It should be noted that it is not only the identifi cation of 
substantiated cases which helps ameliorate the problem of child maltreatment. 
In many cases, simply making a report, even if not substantiated, brings the child to 
the attention of CPS and in many cases enables the provision of family services 
(Drake and Jonson-Reid  2007 ; Kohl et al.  2009 ). In 2010, approximately 3.5 million 
referrals were received to CPS agencies across the USA (US Department of Health 
and Human Services  2011 ). Three-fi fths of the reports made to CPS alleging 
child maltreatment were made by professionals under a legal mandate to report. 
The remaining reports were made by others who were not under a legal mandate to 
report (e.g., family, friends, and neighbors). For more detailed demographic infor-
mation about reports made by mandated reporters in 2010, see Table  4.1 .

   In working with datasets of this size, statistically signifi cant differences may 
arise from a difference of a few hundredths of a percent. However, these differences 
may have little meaningful contextual signifi cance. To provide more meaningful 
analyses, we selected a random sample of 1,000 cases for the ANOVA analyses 
comparing mandated reporters to one another as outlined below (Huck and 
Cormier  1996 ).  
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    Statistical Analyses 

 Initial data analyses included creating a descriptive profi le for each of the fi ve 
mandated reporter groups from the NCANDS 2010 dataset. Profi les included 
demographics of the average child who was the subject of their report (age, gender, 
race, and ethnicity). Each profi le also includes whether the report was substantiated, 
the type of maltreatment, whether the child had been a victim of maltreatment 
previously, the number of days necessary to investigate 1 , and if an external agency 
had been contacted concerning the report and which agency. 

 Analyses of variance (ANOVA) were used to assess differences between reports 
of alleged maltreatment made by the mandated reporters on the target variables. 
Identical ANOVAs (with the exception of a substantiation rate variable, as this was 
used for selection into the second set of analyses) were conducted on only the 
substantiated cases of maltreatment made by the fi ve mandated reporter groups. 
For the ANOVA analyses, only the 1,000 randomly selected cases were included, as 
described above. Categorical variables were dummy coded for use in the ANOVAs.   

    Results 

    Reporter Profi les 

 Reporter profi les were generated for each of the mandated reporter groups based on 
the complete NCANDS dataset (see Table  4.1 ). Educational personnel contributed 
29 % of all reports made by the fi ve groups combined. The average age of the child 
in their reports was 9.6 years and was almost evenly split between boys and girls. 
The majority of the children in education personnel’s reports were White and 
African American. 2  The remaining children were members of other racial groups or 
unidentifi ed racially. About one-fourth of the children in these reports were Hispanic. 

 Nineteen percent of the reports made by educational personnel were substanti-
ated by CPS. Seventy-eight percent were not substantiated, and 3 % were either 
closed with no fi nding, unknown, or missing. An average of 2.3 days elapsed 
between the date of the beginning of the investigation and the date CPS made a 
determination in reports made by educational personnel. Twenty-eight percent of 
the children in these reports had been the victims of maltreatment previously. 
When an external agency was notifi ed in cases reported by educational personnel, 

1   Days necessary to investigate were determined by the elapsed time, in days, between the date of 
CPS initial investigation and report disposition. 
2   Current estimates from the US Census Bureau ( 2012 ) of the racial makeup of children 0–17 in the 
USA are White, 73 %; African American, 15 %; Asian, 5 %; and others, 7 %. Hispanic origin is an 
ethnicity not a race. Children of Hispanic origin could be any race: 24 %. 
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the highest percentage involved notifi cation of the police and/or prosecutor. 
The  remaining notifi cations involved other agencies or were missing or unknown. 

 Legal or law enforcement personnel contributed 30 % of the reports made by 
mandated reporters in 2010. The children involved in their reports had an average 
age of 7.6 years. They were primarily White followed by African American. Twenty- 
two percent of the children in these reports were of Hispanic origin. Legal and 
law enforcement personnel reported an equal number of boys and girls as alleged 
victims of child maltreatment. 

 Forty-four percent of the reports made by legal or law enforcement personnel 
were substantiated by CPS. Two percent were classifi ed as “indicated or reason to 
suspect,” signifying that although there was strong suspicion that maltreatment was 
occurring, there was insuffi cient evidence to substantiate the case. Fifty-three 
percent were not substantiated, and the remaining 2 % were either closed without a 
fi nding or missing. CPS took an average of 2.4 days to begin an investigation and 
make a determination in reports made by legal or law enforcement personnel. 
Twenty-eight percent of the children were prior victims of maltreatment, and a 
majority involved a notifi cation to some other agency. 

 Medical personnel contributed 13 % of the reports made by mandated reporters 
in 2010. In their reports, children were, on average, 6.2 years of age. They were 
primarily White followed by African American. The remaining children were mem-
bers of other racial groups or of unknown racial origin. Twenty-three percent of the 
children in these reports were of Hispanic origin. Medical personnel reported 
slightly more girls than boys. 

 Thirty-three percent of the reports made by medical personnel were substanti-
ated. One percent was classifi ed as “indicated or reason to suspect.” Sixty-three 
percent were not substantiated, and the remaining 3 % were either closed without a 
fi nding or missing. Reports made by medical personnel were investigated and a 
determination made in an average of 2.1 days. Seventeen percent of the children 
were prior victims of maltreatment, and when a notifi cation was made to another 
agency, the police or prosecutor was most often notifi ed. 

 Reports made by social service personnel comprised 20 % of the reports. They 
reported slightly more girls than boys. On average, children in these reports were 8 
years of age and primarily White. The next largest racial group was African 
American, and the remaining children were of other races or of unknown racial 
origin. Seventeen percent of the children in these reports were of Hispanic origin. 

 Twenty-nine percent of the reports made by social service personnel were sub-
stantiated by CPS. Three percent were classifi ed as “indicated or reason to suspect.” 
The majority of reports were not substantiated by CPS, and the remaining cases 
were either closed with no fi nding, missing, or unknown. CPS took, on average, 2.2 
days to investigate and make a determination regarding the reports made by social 
service personnel. Thirty-eight percent of the children in these reports were prior 
victims of maltreatment, and when notifi cations were made to outside agencies, 
most of the time it was to the police and/or prosecutor. 

 Mental health reporters contributed 8 % of the total reports. The average age of 
children involved in their reports was 10 years of age. They reported more girls than 
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boys, and they reported more White children, with African American children 
 comprising the next largest group. The remaining children were of other races or of 
unknown racial origin. Twenty-eight percent of the children in these reports were of 
Hispanic origin. 

 Nineteen percent of reports made by mental health personnel were substantiated 
by CPS, and 1 % were classifi ed as “maltreatment indicated or reason to suspect.” 
The remaining 80 % of the reports were unsubstantiated or closed with no fi nding. 
Reports made by mental health personnel took, on average, 3.8 days to investigate. 
Twenty-fi ve percent of children in reports made by mental health personnel had a 
prior history of maltreatment. When it was known whether notifi cations were made 
to outside agencies, the majority of these notifi cations were made to the police 
and/or prosecutor.  

    Comparisons Between Mandated Reporters 

    Reports of Alleged Child Maltreatment 

 As detailed above, 1,000 cases were randomly selected from the full sample for the 
inferential analyses. Results of the analysis of variance (ANOVA), used to assess 
differences between the mandated reporter groups on their total reports of alleged 
maltreatment (i.e., including both substantiated and unsubstantiated reports), 
revealed some signifi cant differences (see Table  4.2 ).

    Age of Child . First, an ANOVA was conducted to test for differences across man-
dated reporters by age of child. The results indicated that there was a signifi cant 
difference in child’s age by reporter ( F  (4,999) =7.3,  p  < .001). Post hoc  t -tests 
indicated that educational personnel differed signifi cantly from all other reporters 
except mental health personnel. Educational personnel tended to report older 
children compared to social service, medical, and legal/law enforcement personnel. 
Medical personnel reported the youngest children and were found to be signifi -
cantly different than all other reporters on child age in post hoc t-tests. 

  Other Child Demographics . There were no signifi cant differences found between 
mandated reporters’ reports of alleged maltreatment on the other target variables, 
i.e., child gender, child race, notifi cations, and the number of days taken by CPS to 
investigate the report (see Table  4.2 ). 

  Child’s Prior Victimization . A third ANOVA indicated signifi cant differences in 
reporting maltreatment of children who had been prior victims of maltreatment 
( F  (4,864) = 4.58,  p  < .01). Social service personnel were more likely to report a 
child who had been a prior victim of maltreatment and were signifi cantly different 
from all other reporting groups on this variable. Thirty-eight percent of their reports 
of alleged maltreatment involved children who had been prior victims of 
maltreatment. 

  Reports of Different Types of Abuse and Neglect . Signifi cant differences were 
also found between the reporters on all types of alleged maltreatment reported 
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except for sexual abuse. Reports made by mandated reporters of alleged  maltreatment 
differed on physical abuse ( F  (4,995) = 4.51,  p  < .01), neglect ( F  (4,995) = 6.57, 
 p  < .001), medical neglect ( F  (4,995) = 5.23,  p  < .001), and psychological abuse 
( F  (4,432) = 3.22,  p  < .05). Mandated reporters also differed on the “other” category 
of maltreatment ( F  (4,269) = 7.16,  p  < .001), but as this category was unspecifi ed, it 
was diffi cult to interpret. 

 Although educational personnel reported the most physical abuse, they differed 
signifi cantly only from legal/law enforcement and social service personnel. Legal/
law enforcement personnel were the least likely to report physical abuse. Only 16 % 
of their reports involved physical abuse, but they were only signifi cantly different 
from educational personnel. 

 Social service and legal/law enforcement were similar in regard to the percent-
age of their alleged cases which involved neglect. They differed signifi cantly from 
all other mandated reporter groups, but not each other. Not surprisingly, medical 
personnel differed from all other reporters on the percentage of the cases of alleged 
medical neglect they reported. Legal/law enforcement personnel were more likely 
to report alleged psychological abuse and differed signifi cantly from all other 
reporters except for mental health personnel. 

  Substantiation Rate . In addition, the mandated reporter groups also differed on 
the percentage of their reports which were substantiated by CPS ( F  (4,988) = 13.44, 
 p  < .001). With the highest substantiation rate at 44 %, legal/law enforcement 
personnel were signifi cantly different from all other mandated reporter groups. With 
the lowest substantiation rate at 16 %, mental health personnel were signifi cantly 
different from medical and legal/law enforcement personnel.  

    Substantiated Reports of Child Maltreatment 

 The results of ANOVAs, which assessed differences between the mandated 
reporter groups on their substantiated reports of maltreatment on the target 
variables, revealed additional signifi cant differences across the mandated reporters 
( F  (4,999) = 6.19,  p  < .001). 

  Age of Child . Children involved in substantiated cases of maltreatment reported 
by medical personnel were signifi cantly younger than all other report sources. 
Medical personnel’s substantiated reports involved children with an average age of 
6.2 years. Mental health personnel’s substantiated cases involved the oldest children 
at 10 years, but they differed signifi cantly only from medical personnel. 

  Other Child Demographics . Although the race of the child involved in substanti-
ated reports of maltreatment made by the fi ve mandated reporter groups did not 
differ signifi cantly ( F  (4,999) = 0.90,  p  > .05), reports did differ in relation to the 
child’s ethnicity ( F  (4,999) = 4.60,  p  < .001). Substantiated cases reported by mental 
health personnel involved the highest percentage of Hispanic children compared to 
the other mandated reporters, and they were signifi cantly different from all other 
reporters (Table  4.3 ). Substantiated cases reported by medical personnel were 
least likely to involve Hispanic children with just 18 % of their cases doing so. 

4 An Inter-reporter Analysis of Mandated Child Maltreatment Reporting in the USA
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However, they differed signifi cantly only from mental health personnel and 
educational personnel. Educational personnel had the second highest percentage of 
Hispanic children. Medical personnel were the least likely to have substantiated 
cases that involved children with a prior history of maltreatment. With 15 % of their 
cases involving children with a prior history, they differed signifi cantly from social 
service and legal/law enforcement personnel ( F  (4,833) = 2.47,  p  < .05).

    Substantiated Cases of Different Types of Abuse and Neglect . The ANOVAs for 
the type of maltreatment that was substantiated showed signifi cant differences 
between reporters on all types of maltreatment ( F  (4,997) = 15.96,  p  < .001). 
Substantiated cases may have involved multiple forms of maltreatment, but only the 
fi rst maltreatment substantiated was used for these analyses. Educational personnel 
had the highest percentage of substantiated cases that involved physical abuse (37 %), 
and they differed signifi cantly from every other mandated reporter (Table  4.3 ). 

 Substantiated cases reported by educational and mental health personnel had the 
lowest percentages of cases that involved neglect. They differed signifi cantly from 
all other reporters but not each other ( F  (4,997) = 7.45,  p  < .001). Medical personnel 
and social service personnel were the only groups that had a signifi cant number of 
substantiated cases that involved medical neglect. Thus, they were different from all 
other reporters, but not each other ( F  (4,997) = 4.36,  p  < .05). Educational personnel 
had the lowest percentage of substantiated cases that involved sexual abuse. They 
were signifi cantly different from all other reporters except medical personnel. 
Mental health personnel had the highest percentage of substantiated sexual abuse 
cases ( F  (4,519) = 2.86,  p  < .05). Mental health personnel also had the highest 
percentage of substantiated cases that involved psychological abuse, and they were 
signifi cantly different than all other reporters except for legal/law enforcement 
personnel, who had 17.6 % of their substantiated cases involving psychological 
abuse ( F  (4,452) = 4.67,  p  < .05) (see Table  4.3 ).    

    Discussion 

 The results of these analyses of the 2010 NCANDS data indicate some signifi cant 
differences in the reporting practices of mandated reporters. Mandated reporters 
account for the majority of cases reported to CPS across the USA each year, making 
approximately 60 % of all reports (U.S. Department of Health and Human Services 
2011). Rather than report them individually or in aggregate, it is critical to examine 
how these reports by professionals who work with children are similar to one 
another and how they differ between groups. Findings from such an examination 
can identify factors which either increase or decrease the effectiveness of a man-
dated reporter in reducing the incidence of child maltreatment. Results from these 
analyses can also inform training for specifi c mandated reporters, targeting the 
specifi c factors which characterize their reporting. 

  Overall Numbers of Reports and Rates of Substantiation, by Different Reporter 
Groups . Educational personnel were the second largest contributors of child 
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maltreatment reports, yet they also had the second lowest substantiation rate. 
Conversely, legal/law enforcement personnel contributed the most reports of all the 
mandated reporters, and they had the highest substantiation rate. Educational per-
sonnel’s high contribution rate and low substantiation rate argue against the idea 
that the more reports you make, the more likely they will be substantiated. It is more 
likely that the difference in substantiation rate between educators and those involved 
with the law has to do with training. Child maltreatment is a crime, and it is logical 
that those trained in the law would be better at providing reports that are more likely 
to meet the legal requirements for substantiation. Educators receive very little 
training in how to identify various types of abuse and collect the type of information 
needed to make a report (Hinkelman and Bruno  2008 ). 

  Numbers of Reports and Rates of Substantiation by Type of Abuse and Neglect, 
by Different Reporter Groups . As has been found previously, physical neglect was 
the most commonly reported maltreatment from all mandated reporters (Mennena 
et al.  2010 ). Social service personnel reported the most cases involving neglect, dif-
fering from all other reporters except for legal/law enforcement. While appearing to 
have a similar impact on reducing the number of neglect cases, social service and 
legal/law enforcement personnel actually differed signifi cantly on the more impor-
tant measure of substantiation. Approximately 1 in 4 reports of alleged maltreat-
ment made by social service personnel were substantiated by CPS. However, legal/
law enforcement personnel had a substantiation rate almost double that of social 
service personnel, making them more effective in identifying and reducing the 
incidence of neglect. 

 Educational personnel reported the most physical abuse but differed only from 
social service and legal/law enforcement personnel. In fact, legal/law enforcement 
personnel were the least likely group to report physical abuse, but, once again, with 
their substantiation rate more than double that of educational personnel, legal/law 
enforcement personnel are more effective in bringing cases of physical abuse to the 
attention of CPS. 

 It is diffi cult to explain why legal/law enforcement personnel reported the most 
psychological abuse. They differed signifi cantly from all other reporters except for 
mental health personnel. Legal/law enforcement reported 5 % more cases compared 
to mental health personnel, but these differences virtually disappeared when 
examining substantiated cases. Although the differences in substantiated cases of 
psychological abuse between mental health personnel and legal/law enforcement 
personnel did not reach statistical signifi cance, mental health personnel did have 
a higher  percentage of substantiated cases than legal/law enforcement personnel. 
A higher percentage of substantiated cases, again, suggests more effective reporting 
by mental health personnel. 

  Child’s Age and Ethnicity . Some of the differences among the mandated report-
ers found by age of the child involved in their reports are most likely a result of way 
some of the mandated reporters come into contact with children. Medical personnel 
tended to report the youngest children compared to all the other mandated reporters. 
Younger children are more likely to have frequent visits to the doctor (illness, vaccina-
tions, etc.); thus, medical personnel are more likely to report younger children. 

J.E. Kesner and B.V. Dever
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 Although the majority of all reports made by all fi ve mandated reporter groups 
involved White children, African American children appeared to be overrepresented 
in these data. According to the latest data from the US Census Bureau, African 
Americans comprised 15.3 % of the total US population under 17 years of age 
(US Census Bureau  2012 ). With approximately 25 % of the reports made by all 
mandated reporters involving African American children, they were involved at a 
rate that is 60 % higher than is expected based on their representation in the larger 
US population. African American children are most often involved in reports of 
neglect (46 %) followed by physical abuse (23 %). Despite this overrepresentation, 
there were no signifi cant racial differences between reports of alleged or substanti-
ated maltreatment made by mandated reporters. 

 However, signifi cant differences were found on substantiated cases by child eth-
nicity. As noted previously, substantiated cases reported by mental health personnel 
involved a signifi cantly higher number of Hispanics as compared to all other 
mandated reporter groups. These differences were not found in reports of alleged 
maltreatment involving Hispanic children, suggesting that the overrepresentation of 
Hispanics in child maltreatment may be more about substantiation by CPS and less 
about mandated reporter groups. 

  Child’s Prior Victimization . Additionally, social service personnel were the most 
likely to have reports involving children with a prior history of maltreatment. They 
were signifi cantly different from all other groups on reports of alleged maltreatment 
involving children with a prior history. This seems logical, as contact with a social 
worker is likely to increase following a substantiation of maltreatment. Increased 
family contact makes social service personnel better positioned to identify its 
reoccurrence.  

    Future Research 

 Although the fi ndings from this study revealed some interesting differences in child 
maltreatment reporting among mandated reporters, future research should utilize a 
multi-year examination of reporting practices of mandated reporters. This will 
enable researchers to ascertain if the differences found in 1 year are indicative of 
trends in mandated reporting of child maltreatment and CPS response. 

 The analyses reported here represent an analysis of an extant administrative 
 dataset. Thus, there are limitations to the research questions that can be addressed. 
In addition, there is variability in relation to the number of cases contributed by each 
state. With each state having its own defi nition and setting its own criteria for sub-
stantiation, some states end up contributing more reports to NCANDS each year. 
The issue of missing data is also a limitation that must be considered. 

 However, the results of these analyses reveal some interesting differences 
between mandated reporters. The legal mandate to report suspected cases of 
maltreatment applies to all fi ve mandated reporter groups. However, the reporting 
practices of the fi ve mandated reporter groups manifest somewhat differently 
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between each reporter group. The two largest contributors of child maltreatment 
reports from these groups (educational and legal/law enforcement personnel) have 
distinctly different substantiation rates. Each reporter group has a unique reporting 
pattern related to how and why they come into contact with children. Thus, in order 
to accurately assess the effects of mandated reporting laws on identifying and 
ultimately reducing the incidence of child maltreatment, inter-reporter comparisons 
are essential. Such fi ne-grained analyses can also indicate where efforts need to be 
devoted to reporter training, response systems, and family support services in order 
to improve the effectiveness of mandated reporting in reducing the incidence of 
child maltreatment.     
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    Chapter 5   
 Privacy and Legal Duties to Warn About 
Unsafe Behaviors, Conditions, or Hazards: 
The Example of Child Abuse and Neglect 
Reporting 

             Donald     C.     Bross    

            Introduction 

 Child abuse reporting laws were not created nor do they continue without a context. 
A thorough examination of the context of child abuse reporting should reduce the 
opportunity for ad hominem attacks, but cannot eliminate positions that are staked 
out supporting or opposing mandatory reporting based primarily on personal per-
ception rather than through continuing and careful empirical and policy research. 
One aspect of the context of mandatory child abuse reporting relates to whether the 
activity is unique to child welfare narrowly defi ned or whether the notion of identi-
fying hazards, behaviors, and conditions dangerous to people has broad precedents 
and responds to rapidly changing modern life. The enactment of any mandatory 
notifi cation requirement related to the condition or behavior of individuals, includ-
ing children, necessarily implicates the many trade-offs between privacy and safety 
in daily life. These are issues addressed in this chapter. 

 Hazard and risk abound in modern life, coexisting with the many resources and 
benefi ts of civilization. In response to these dangers, one question that arises is: 
when to impose duties on individuals or organizations to recognize, notify or warn 
about hazards, risk, or immediate danger? Recognition of danger on behalf of one’s 
fellow human beings has been considered a positive  value  and at times a  duty  across 
many centuries. 1  On the other hand, as technological capabilities have grown, 

1   Raising an alarm or raising a “Hue and cry.” Soukhanov, A. H., ed. (1992),  American Heritage 
Dictionary of the English Language , Boston, MA: Houghton Miffl in Company, p. 879; Select 
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 anxieties have increased about the standing of individuals within such complexity. 
More particularly, there are continuing concerns that the  sphere of privacy  for indi-
viduals is becoming more and more diminished and threatened. Given the intimacy 
of early human life, the value of personal privacy, as will be seen below, can also be 
seen as a value largely recognized for ordinary people only in limited settings until 
the past few centuries. Modern complexity created by population size, science, and 
intricate social organization can obscure how danger, privacy, and well-being coex-
ist. The question posed in its broadest terms is: under what conditions and through 
what means are individuals expected, empowered, required or restricted from 
informing others of a perceived threat? The intrinsic and often overlooked embed-
ded question is: how can society assure that information essential for individual and 
public functioning and benefi t is made available when necessary? Coexisting with 
this question is: what are the limits of not only guarantees of safety but guarantees 
of privacy, either by individuals or corporate entities? 

 The reporting of suspected child abuse and neglect is one of many responsibili-
ties that have been codifi ed in a number of countries to assure that dangers to chil-
dren of suffi cient importance will be identifi ed as soon as possible. The intent of 
such moral or legal duties is to assure that prevention, or at least a response “in 
time,” will be made more likely. What follows is not a comprehensive analysis of 
legal duties to warn. This review, however, does have the purpose of providing 
examples of the range of duties to notify. For some of these examples, the apparent 
effects and countervailing effects will be described along with their range of possi-
ble benefi ts and detriments. Notwithstanding a necessarily brief review of privacy 
and accountability trade-offs, however, we can position child maltreatment report-
ing among the important practices by which human cultures can assure continuing 
recognition of child endangerment in the twenty-fi rst century. The protection of 
children in particular is a special challenge because of their vulnerability, the depen-
dence of modern societies on children who grow up successfully as citizens and fi ll 
highly demanding roles, 2  and the reality that the younger the children, the greater 
their reliance on the actions of others to keep them safe and well. The “case state-
ment” for mandatory reporting of child abuse and neglect is, in many ways, similar 
to the argument for other reportable hazards and conditions: reporting of suspected 
child maltreatment increases the visibility of child endangerment, and maintaining 
visibility of harms to children increases the likelihood of response and successful 
prevention for one of the most signifi cant threats to children’s success in life. 

Documents of English Constitutional History. Adams, G.B., Stephens, H.M. (eds.). When a fi re, 
fl ood, or dramatic change in the environs of one’s home or community was recognized, an alarm 
would be sounded. When an individual was thought to have committed a crime, villagers in 
England would be called to pursue the offender through the hue and cry. 
2   The importance of successful child rearing can be disputed, as perhaps being relatively insignifi -
cant to a nation’s success or perhaps argued to be impossible except in fully modern societies. 
However, there are countering arguments that “investment” in children makes all the difference in 
terms of which societies succeed better than others. Bross, D.C. (1991). The rights of children and 
national development: Five models. Child  Abuse & Neglect  15(Sup.I): 89–97. 
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Guaranteeing children’s safety and well-being assures the well-being of human 
society. 3   

    The Contending Values of Privacy and Accountability 

 In order to consider child maltreatment in context, it is necessary to at least briefl y 
note both comparable current confl icts about privacy and accountability and histori-
cal antecedents for current practices. Some historical and cultural practices of man-
dating notifi cations have been abandoned. For example, kings and other monarchs 
afraid of revolt and even regicide supported laws punishing failure to notify the 
crown of possible acts of revolt or treason. The common law of England included 
the crime of misprision of a felony (failing to report knowledge of a felony to the 
authorities):  Sykes v DPP  [1962] AC 528. Such laws were intended to increase the 
chances of a monarch’s survival by punishing any failure to warn crown offi cials of 
an impending treasonous act or plot. It is essential to recognize that there was a 
“privacy” being protected by such laws. It was the privacy of those in authority to 
be shielded from observation, questioning, and ultimately accountability for the 
behaviors being done in the name of the crown. Such laws stripped the rights of the 
plotters to be protected by concerns about their privacy. Challenges to the monarch 
through demands for greater transparency of policies and fi nancial transactions 
were often invitations for suppression. 

 From the perspective of early civilizations, the survival of society through orga-
nized government was seen as being dependent on protecting the monarch. As the 
age of monarchies was replaced by other forms of government, the twentieth cen-
tury in particular became an incubator for totalitarian governments, differentiated 
from earlier authoritarian governments by the completeness and effi ciency of newer 
forms of tyranny. Modern totalitarian governments exploit modern technologies and 
powerful ideologies. Under the implicit notion of government survival, a totalitarian 
government can mandate the building of apartments with thin walls or built-in eaves 
dropping. When a totalitarian government imposes sanctions for individuals who 
refuse to spy on fellow citizens, the authorities can normalize laws that reach well 
beyond the “ordinary” identifi cation of direct and immediate threats to the govern-
ment. Totalitarian governments have been known to require notifi cation to govern-
ment functionaries of any statements of political or cultural opposition or dissent, 
no matter how mild or indirect. Privacy is greatly diminished or largely nonexistent 
with respect to many personal, cultural, and political activities in totalitarian coun-
tries. As it was under the culture of absolute monarchy, the “privacy” which exists 
in such cultures is primarily a “privacy” for governmental power. In such settings, 
there is little or no “accountability” for the misbehaviors of those in power. On the 
other hand, there is “accountability” for any individual who is sanctioned for 
 anything done or said about the government that does not please the authorities. 

3   Bross and Mathews, 2012. 
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The hermetically sealed state can come close to abolishing most personal privacy 
for citizens, so that it can achieve nearly complete compliance with state policies. 
This is “accountability” that means citizens are completely accountable to authori-
ties but with no reciprocal obligation owed to the citizens: an asymmetric power 
relationship ripe for abuse. Under such a culture, privacy as a value, even if not 
absolutely in practice, can be largely extinguished. Argued here is that “privacy” 
and “accountability” can be favored to extremes, with all of the accountability 
imposed on some within society who will have no privacy, while all of the privacy 
achieved is maintained primarily for the benefi t of those in power, for whom there 
is little or no accountability. 4  

 This broad introduction leads to the need for analysis of parallel changes in the 
culture, politics, and law of family life, issues which can only be acknowledged 
here. For example, in Roman law, children’s complete lack of legal rights was 
embodied in the concept of patria potestas, which gave a father complete dominion 
over his children and his wife. Such was the extent of this power, and such was the 
nonchalance with which children were regarded, that in early Roman law the father 
had the right to expose infants to the elements if he chose to reject their existence 5 : 
A Borkowski (1994)  Textbook on Roman Law , Blackstone Press, London, 103; J 
Gardner (1986)  Women in Roman Law and Society , Routledge, London, 155. The 
father also had the right to punish his children, which could include imposing a 
penalty of death. Further rights included the power to sell one’s children aged under 
seven. The Roman Law doctrine of  parens potestas  or “father rules” has been 
replaced in many societies that borrowed portions of Roman language and culture. 
While following  parens patriae in some ways , doctrine in common law jurisdictions 
has produced a more nuanced perspective. To the extent that society endorses paren-
tal authority over a child, it should also impose duties and constraints on parents as 
a balancing condition for parental power to be legally sustainable. 6  

 Viewed historically, the concept of “privacy” is prominent in both individual 
liberties law and criminal law. Privacy is a much more encompassing idea than 

4   One illustration of the present “large-scale confl ict” over values of privacy versus disclosure is the 
twenty-fi rst century debate about the extent to which spy agencies should or must be able to access 
private communications to keep a country’s citizens free from terrorism. On one side are individu-
als who fear that concerns about terrorism are leading to excessive governmental power to track 
individual lives. On the other are individuals who see modern communications technology as a 
Trojan horse for enemies who would intrude into most of a nation’s affairs, public  and  private, 
seeking to rob, e.g., trade secrets, or sabotage (e.g., long-distance electrical systems). On one hand, 
can the secret services of a country be “accountable” for the nation’s safety if too many limits are 
placed on what data is sought? On the other hand, is privacy again being eroded or lost in the name 
of “protection”? And isn’t “accountability” needed not only to make sure suffi cient intelligence 
information is gathered for national safety but also to assure that the same agencies do not exceed 
spying authority? 
5   Borkowski, A. (1994)  Textbook on Roman Law , Blackstone Press, London, 103; Gardner, J. 
(1986)  Women in Roman Law and Society , Routledge, London, 155. 
6   Lehr v. Robertson (1983) 463 U.S. 248, 262. 
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 concepts of confi dentiality, nondisclosure, or testimonial privilege. The concept of 
privacy in the common law tradition has expanded to include personal rights of 
religious practice, political belief, choice of marriage or sexual partners, control of 
personal reproduction, and rights against government intrusion even when a crime 
is being investigated, requiring many due process safeguards for the constitutional 
validity of criminal investigations to be upheld. While privacy is indeed a very broad 
issue, the scope of this analysis is limited, touching only on the extent to which 
information in any form can be held away from other individuals, and under what 
circumstances, as well as when information must be conveyed. The purpose is to 
place reporting duties as a narrow area of policy within a very large realm of 
 philosophical, legal, and practical issues.  

    Sources for the Meaning and Value of Privacy 

 In 1890, two famous Justices of the US Supreme Court, Samuel Warren and Louis 
D Brandeis, wrote a law review article on privacy that has been cited frequently 
since its publication. 7 

  Political, social, and economic changes entail the recognition of new rights, and the com-
mon law, in its eternal youth, grows to meet the new demands of society. Thus, in very early 
times, the law gave a remedy only for physical interference with life and property, for 
trespasses vi et armis. Then the “right to life” served only to protect the subject from battery 
in its various forms; liberty meant freedom from actual restraint; and the right to property 
secured to the individual his lands and his cattle. Later, there came a recognition of man’s 
spiritual nature, of his feelings and his intellect. Gradually the scope of these legal rights 
broadened; and now the right to life has come to mean the right to enjoy life, – the right to 
be let alone; the right to liberty secures the exercise of extensive civil privileges; and the 
term “property” has grown to comprise every form of possession – intangible, as well as 
tangible. 

 Thus, with the recognition of the legal value of sensations, the protection against actual 
bodily injury was extended to prohibit mere attempts to do such injury; that is, the putting 
another in fear of such injury. From the action of battery grew that of assault.  *     Much later 
there came a qualifi ed protection of the individual against offensive noises and odors, 
against dust and smoke, and excessive vibration. The law of nuisance was developed.  *     So 
regard for human emotions soon extended the scope of personal immunity beyond the body 
of the individual. His reputation, the standing among his fellow-men, was considered, and 
the law of slander and libel arose.  *     Man’s family relations became a part of the legal con-
ception of his life, and the alienation of a wife’s affections was held remediable.  *     
Occasionally the law halted, as in its refusal to recognize the intrusion by seduction upon 
the honor of the family. But even here, the demands of society were met. A mean fi ction, 
the action per quod servitium amisit, was resorted to, and by allowing damages for injury 
to the parents’ feelings, an adequate remedy was ordinarily afforded.  *     Similar to the expan-
sion of the right to life was the growth of the legal conception of property. From corporeal 
property arose the incorporeal rights issuing out of it; and then there opened the wide realm 

7   Warren, S., Brandeis, L.D. (1890)  The right to privacy. Harvard Law Review  4(December 15, 
1990: 193. 
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of intangible property, in the products and processes of the mind,  *     as works of literature and 
art,   *     goodwill,  *     trade secrets, and trademarks.  *     8  

 This development of the law was inevitable. The intense intellectual and emotional life, 
and the heightening of sensations which came with the advance of civilization, made it clear 
to men that only a part of the pain, pleasure, and profi t of life lay in physical things. 
Thoughts, emotions, and sensations demanded legal recognition, and the beautiful capacity 
for growth which characterizes the common law enabled the judges to afford the requisite 
protection, without the interposition of the legislature. 

   This long quotation presents as well as any summary, the change in the meaning 
of “privacy” during the most recent centuries. By describing the “intangible” as well 
as tangible, usually property related, rights, the Justices were announcing, at least in 
the USA, the legal recognition of an expanding sphere of personal privacy. Justices 
Warren and Brandeis, who are quoted in the lengthy excerpt found immediately 
above, refer to the innovative capacity of the Common Law. However, it is perhaps 
their obvious familiarity with the US Constitution that gave them a “head start” on 
expanding the concept of personal privacy. Specifi ed protections for the “privacy of 
beliefs” are found in the First Amendment to the US Constitution 9  and are also 
found in the Fourth Amendment. 10  The thinking refl ected in the very term “the 
Right of Privacy” reverberates in eventual, but later, rulings of the US Supreme 
Court, including Griswold v. Connecticut, 11  in which the seven member majority 
endorsed the concept of a “penumbra of privacy” as being a guarantee implicit in 
the US Constitution, as well as a considerable number of subsequent decisions on 
behaviors related to sexual choices. 

 Technology has liberated human beings from being limited to a few, relatively 
slow, and scarce modes of communications to seemingly ever-expanding ways to 
communicate. These vast developments challenge us to ask whether privacy related 
to “new technology” might be culturally distinct. 12  How will we understand any 
value for the “privacy” of a person’s face, lifestyle, associates, or “fi nancial records/
transactions”? In this arena, privacy can be priced to some extent. 13  Rather than any 

8   *Citations in the original text are omitted for the sake of brevity. 
9   Article I. Freedom of Speech, Press, Religion, and Petition. Congress shall make no law respect-
ing an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom 
of speech, or of the press; or the right of the people peaceably to assemble, and to petition the 
Government for a redress of grievances. 
10   Article IV. Right of search and seizure regulated. The right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be vio-
lated, and no warrants shall issue, but upon probable cause, supported by oath or affi rmation, and 
particularly describing the place to be searched, and the persons or things to be seized. 
11   The US Supreme Court overturned the conviction of a Connecticut woman who used contracep-
tives in violation of a Connecticut state law prohibiting such use. (1965). 381 U.S. 479. 
12   Savage, S. and Waldman, D. M., The Value of Online Privacy (October 16, 2013). Available at 
SSRN:  http://ssrn.com/abstract=2341311  or  http://dx.doi.org/10.2139/ssrn.2341311 
13   Economists Scott J. Savage and Professor Donald M. Waldman and their team: “(S)urveyed 
1,726 people in seven cities nationwide and found a “representative consumer” was willing to pay 
$2.28 to conceal browser history, $4.05 to conceal contact lists, $1.19 to conceal personal loca-
tions, $1.75 to conceal the phone’s ID number, and $3.58 to conceal the contents of text messages 
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estimate of monetary cost, it is the very example of “paying for privacy” during 
online communications that is important for the discussion here, because it illus-
trates how context, and the role of the person seeking privacy, infl uences assump-
tions of how much privacy can be maintained as a practical matter against the 
counterbalance of other rights and interests, economic and personal. 

 As a next example, and as a prefatory transition to the theme of accountability, 
“privacy” analyzed from the perspective of news media advocates presents the issue 
as a question of fi nding justifi cations for releasing information to the public due to 
the specifi c characteristics of the information or the nature of the source of the infor-
mation. 14  From this perspective, privacy is a secondary and frustrating consider-
ation, as the media is constrained from carrying out its mission of accountability 
through exposure of facts, some of them arguably “private” but nevertheless news-
worthy for reasons such as accountability and media profi t. This leads media advo-
cates to a search for the circumstances under which the release of information to the 
public can and cannot be justifi ed. 15 

  The legal right of privacy has been defi ned as the right to be let alone, the right of a person 
“to withhold himself and his property from public scrutiny if he so chooses.” Federal Trade 
Commission v. American Tobacco Co. 262 U.S. 276 (1923) However, unlike the First 
Amendment right to free speech, privacy (in the media context) is not a right explicitly 
guaranteed by the Constitution. Instead, privacy law has developed over the last 100 years. 16  

   While “certain intimate details about people, even though true, may be “off lim-
its” to the press and public,” such as educational, health, or private sexual activities, 
the names of minors can be published “in newsworthy stories as long as the infor-
mation is “lawfully obtained” and “truthfully” reported.” 17  In other words, the press, 
being anxious to “serve the public” as well as make money, has a motivation to 
“push the envelope” in choosing to publish what others might consider private 
information. In the same light, US media companies must recognize that the very 
fact that the likeness or details about a child’s life are published can cause a court to 
fi nd that an “invasion of privacy” has occurred. 18  The special domain of family life 
and children’s privacy occurs within the larger domain of privacy and confi dential-
ity, as reviewed in the following section.  

location, $1.75 to conceal their phone’s identifi cation number, and $3.58 to conceal the contents of 
their text messages.” The researchers believe theirs is the fi rst economic study to gauge the 
 monetary value smartphone users place on privacy. That value is measured in the willingness to 
consumers to pay for fi ve different kinds of digital anonymity. 
14   In general, see Reporters’ Committee for Freedom of the Press. (2011).  The First Amendment 
Handbook . 7th edition.  http://www.rcfp.org/rcfp/orders/docs/FAHB.pdf . 
15   Student Press Center Legal Brief, Invasion of Privacy Law. ©2011 Student Press Law Center. 
16   Id. 
17   Id. citing the unanimous 1979 decision, Smith v. Daily Mail. (1979). 443 U.S. 97. As another 
example, note that through legislative enactments, privacy rights have been created for citizens of 
the UK. See the website of The National Council for Civil Liberties:  http://www.yourrights.org.uk/
yourrights/privacy/index.html 
18   Foretich v. Lifetime Cable. (D.D.C. 1991). 777F. Supp. 47 
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    Privacy Specifi c to Children and Families 

 Beginning in the early twentieth century, US Supreme Court decisions related to the 
US Constitution have been supportive of parental authority, and hence “privacy,” to 
make major decisions about their children’s education and religion, essentially 
blocking unjustifi ed state intervention in family life even if parental decisions do not 
conform to majority opinion. 19  However, the fi rst decision to the effect that parental 
authority or privacy has some limits occurred in 1944. Prince v. Massachusetts 
involved a state law regulating child labor that the parents in question opposed on 
First Amendment grounds of the freedom to exercise their religion. The child in 
question was under 12 years of age and was working “voluntarily” selling religious 
tracts for “a guardian” in the evening. The Court upheld the Massachusetts child 
labor restriction despite the parents’ religious beliefs. From the mid-twentieth cen-
tury forward, the meaning of personal privacy and privacy within the setting of the 
family was expanded through decisions addressing contraception, 20  abortion, 21  
homosexual behavior, 22  involuntary treatment for mental illness, 23  possession of 
obscenity, 24  and municipal ordinances defi ning nuclear families as not including 
“extended families” for the purposes of zoning for housing. 25  Despite a century of 
expansion of individual privacy rights, the position of children often continues the 
implicit assumption of the very earliest cases that stand for the “privacy of parents” 
when they make decisions for their children and imply a “home as castle” analogy 
with parents as the controlling individuals on behalf of “family privacy.” 
Simultaneously, however, and notwithstanding many decisions expanding privacy 
protections of many types, US Supreme Court decisions subsequent to Prince v. 
Massachusetts have also made clear that parental authority to refuse to take certain 
measures for their children, for example, to seek and approve medical care, cannot 
always be legally justifi ed under a privacy umbrella, even for religious reasons. 26  

 While decisions of the US Supreme Court receive the widest attention because 
they can affect the entire USA, the 50 state courts have always been more likely to 
be presented with questions of family privacy, and questions of accountability for 
what happens within families. In the earliest years of American common law, 
“accountability” usually had a focus of preventing or punishing illegitimacy. 
Determining who was responsible for supporting a child meant a focus on  preventing 

19   Meyer v Nebraska. (1923). 262 US 390. The US Supreme Court ruled that parents could teach 
their parents German, even during a time of war against Germany, despite a Nebraska law making 
the teaching of German illegal; Pierce v. Society of Sisters (1925) has won on appeal to the US 
Supreme Court by parents who wished to satisfy the Oregon law requiring that children be edu-
cated, by having their children educated in private parochial schools. 
20   Griswold v. Connecticut (1965). 381 U.S. 479. 
21   Roe v. Wade (1973). 410 U.S. 113. 
22   Lawrence v. Texas (2003) 539 U.S. 558. 
23   O’Connor v. Donaldson (1975). 422 U.S. 563; Addington v. Texas (1979) 441 U.S. 418. 
24   Stanley v. Georgia. 1969). 394 U.S. 557. 
25   Moore v. City of East Cleveland (1977) 431 U.S. 494. 
26   Jehovah’s Witnesses, St., Washington v. King Cty. Hosp. (1968). 390 U.S. 598. 
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out of wedlock births, leading to paternity cases, and also stigmatization of orphans 
and children born out of wedlock generally. Early twentieth-century divorce law in 
the USA often focused on child support. With respect to privacy, most state court 
decisions deferred to parental authority to make decisions for their children. With 
the early twentieth-century advent of the “tender years” and ensuing “best interests 
of the child” standards for determining child custody, parental confl icts were for 
many years expressed primarily in terms of disagreements about custody and child 
support. However, from the 1980s on, disagreements about privacy and accountabil-
ity arose with some frequency and most strongly when allegations of various forms 
of child abuse or neglect were raised by one parent, the other, or both. Yet, during all 
of the years leading up to the publication of the Battered-Child Syndrome in 1962, 
it is remarkable that decisions related to reporting suspected child maltreatment by 
individuals inside or outside of families do not appear in the appellate case law of 
the USA. One might reason that since parents held power to decide for their children 
what confi dential information should be revealed, including maltreatment by some-
one within the family, a report by a physician about possible abuse to authorities 
would interfere with the parent’s fundamental rights. Dean Monrad Paulsen refuted 
this position in 1967 27  just after all 50 American states sequentially and individually 
passed child abuse reporting laws. He reasoned that a person, including a parent, 
who held power over another had no authority to exercise such power in a way that 
kept in harm’s way the person (child) for whom the power was exercised. 

    Children’s Privacy Rights 

 State statutes requiring reports of suspected child abuse are not the only example of 
limiting parental authority to govern a child’s exercise of privacy rights. Under the 
“police powers” reserved to them by the Constitution, 28  American states have indi-
vidually decided for what purposes a person under 18 can give consent to therapeu-
tic or preventive health care without consent by or notice to parents, 29  and the issues 
of children’s competence and right to consent on their own have been addressed by 
UK court decisions. 30  These laws and decisions have addressed consent by persons 
under 18 years of age to diagnosis and treatment related to substance abuse, sexu-
ally transmitted infections, contraception, mental health care, the right of a minor 
parent to consent to the care of her or his own child, and consent by emancipated 
minors. 31  In most other areas, the states defer to parents. Thus, protecting the  privacy 
of children in these narrow situations occurs at the cost of parents being entitled to 
know everything about their children’s medical care. 

27   Paulsen, The Legal Framework for Child Protection, Colum. L. Rev. 66:679, 711 (1966). 
28   Sligh v. Kirkwood (1915) 237 U.S. 52. See also: Santiago Legarr, The historical background of 
the police power. J. of Constitutional Law 746–794. 
29   Holder, A.R. (1989). Children and health care  Philosophy and Medicine . 33: 161–172. 
30   Gillick v West Norfolk and Wisbech Area Health Authority  [1986] AC 112;  R (Axon) v Secretary of 
State for Health  [2006] EWHC 37 (Admin). See also: Taylor, R. (2007) Reversing the retreat from 
Gillick? R (Axon) v Secretary of State for Health. Child and Family Law Quarterly, 19(1): 81–97. 
31   See, for example, Colorado Revised Statutes §§19-3-101 et seq. 
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 Parents can deliberately legally waive their child’s right to confi dentiality in a 
number of settings. Parents can also “waive consent” without meaning to. One 
example would be talking about their children’s medical issues or school perfor-
mance outside of a professional relationship, as in discussing their child’s situation 
with a neighbor or a member of the media or talking about their child’s court pro-
ceedings inside or outside of court. 32  Without a parent present, a journalist can argue 
that some children are old enough to consent to an interview even though the law 
provides no explicit standard. Thus, journalists in training can be instructed to 
obtain consent from minors when they are interviewed, while recognizing that if a 
child is as young as elementary school age, consent to newspaper interviews and 
other activities is likely to be treated like consent to contracts or many adult level 
activities, i.e., not legally recognized. 

 Parents should also be asked by police specifi cally to consent for a child to speak 
with police during an investigation, depending on the nature of the investigation. 
With respect to juvenile and family courts, the standard practice can be either to 
presume in favor of closed hearings or presume in favor of open hearings. Depending 
on the local presumption, motions can be made to close or open hearings by any 
person with standing to make the motion. The National Association of Counsel for 
Children has established a position that balances the many different interests served 
by either maintaining confi dentiality or open proceedings in either child protection 
or delinquency proceedings, recognizing that the equities involved are often differ-
ent depending on the nature of the litigation. 33  

 With respect to many kinds of decisions about children’s lives or their right to 
consent, the states have not acted uniformly to determine their privacy and confi den-
tiality, in effect often defaulting to common law precedents. In some of these 
domains, Congress has fi lled the legislative vacuum. Federal laws provide for con-
fi dentiality of children’s school records, allowing their use almost exclusively for 
educational purposes, while also creating a few exceptions, including for state laws 
that existed before the Federal law such as child abuse reporting (Buckley 
Amendments). The Federal Health Insurance Portability and Privacy ACT (HIPPA) 
now governs the exchange of protected health information (PHI) 34  including the 
PHI of children. For further information, see the   Summary of the HIPAA Privacy 

32   As seen in the example of the following case, a family court from a common law jurisdiction can 
impose very strict rules of confi dentiality on anyone who becomes privy to the information in the 
case. A county council, a mother, a father, and XYZ [2005] EWHC 31 (Fam), Case No: 
WR03C00142,  http://www.familylawweek.co.uk/site.aspx?i=ed85 
33   National Association of Counsel for Children. Policy Statement.  Confi dentiality of Juvenile 
Court Proceedings and Records.  Adopted by NACC Board of Directors April 25, 1998.  http://c.
ymcdn.com/sites/www.naccchildlaw.org/resource/resmgr/policy/policy_statement_-_confi dent.
pdf?hhSearchTerms=%22court+and+confi dentiality%22 
34   “Under the HIPAA Privacy Rule, protected health information (PHI) refers to individually iden-
tifi able health information. Individually identifi able health information is that which can be linked 
to a particular person. Specifi cally, this information can relate to: 

•  The individual’s past, present or future physical or mental health or condition, 
•  The provision of health care to the individual, or, 
•  The past, present, or future payment for the provision of health care to the individual. 
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Rule: What Information is Protected     – Developed by the Offi ce for Civil Rights at 
the US Department of Health and Human Services (2003). This site provides a sum-
mary of the HIPAA Privacy Rule. 35  

 Modern communications technology, particularly through the internet, has 
resulted in crimes that exploit new technology to target children. The Children’s 
Online Privacy Protection Act (  15 U.S.C. §§ 6501-6506    ) allows parents to control 
what information is collected online about their children (younger than 13 years 
old). Operators of websites that either target children or knowingly collect personal 
information from children must post privacy policies, obtain parental consent before 
collecting information from children, allow parents to determine how such informa-
tion is used, and provide the option to not participate or to block some information. 

 US Federal law also regulates research with minors and extends the protections 
for minors beyond HIPPA to include specifi c requirements for both the nature of 
human subject research permitted and the process by which human subject research 
on children can be conducted. 36  

 To this point, many illustrations have shown that privacy and confi dentiality are 
cherished human values, widely recognized and supported and, in many instances, 
legally enforced. Numerous requirements for consent prior to release of private or 
confi dential information demonstrate the extent to which privacy is valued and pro-
tected. At the same time, however, there are many, many exceptions to the values, 
rules, and laws that safeguard personal privacy. The following section outlines rea-
sons for imposing limits on confi dentiality and privacy.   

    Information and Accountability 

 Confi dentiality is widely recognized as an important value, is widely supported, and 
is reasonably well understood. The risks of confi dentiality, however, are often over-
looked. Why create duties requiring that information be shared? Absent informa-
tion, neither private nor public business, can continue. Beyond this obvious fact, 
without access to information, some situations are likely, if uninterrupted, to cause 
a variety of personal and property injuries. Situations in which lack of information 
can lead to disaster are not limited to wars; weather, epidemics, and crimes can lead 

 Common identifi ers of health information include names, social security numbers, addresses, and 
birth dates. 

 The HIPAA Security Rule applies to individual identifi able health information in electronic form 
or electronic protected health information (ePHI). It is intended to protect the confi dentiality, integ-
rity, and availability of ePHI when it is stored, maintained, or transmitted.” See:  What is “protected 
health information” (PHI) and “electronic protected health information” (ePHI) under 
HIPAA? http://www.hrsa.gov/healthit/toolbox/HealthITAdoptiontoolbox/PrivacyandSecurity/
underhipaa.html 

35   http://www.hrsa.gov/healthit/toolbox/HealthITAdoptiontoolbox/PrivacyandSecurity/under-
hipaa.html 
36   45 Code of Federal Regulations §46 et al. See especially Subpart D. See also: Sieber, J. E.; 
Stanley, B. (1988) Ethical and professional dimensions of socially sensitive research.  American 
Psychologist , 43(1)49–55. doi:  10.1037/0003-066X.43.1.49 
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to immediate death or avoidable injury to individuals who are foreseeable victims. 
More broadly, if with less urgency, economies can fall, public and private corruption 
can harm millions, and gradual exposure to hazards or behaviors often create irre-
versible, yet avoidable, injuries, because privacy allows hazard or injury to advance 
without interruption. Without information about the harmful behavior of individuals 
or groups, or information about the results of such behavior, accountability is not 
possible. Not only is information necessary to hold those accountable after harm has 
been caused, but prevention of harm sometimes may only occur when notifi cations 
or warnings are communicated in a timely way. 

 Reporters and editors insist that they should not be compelled to reveal their 
“sources.” Their claim is based on a principle embedded in the First Amendment to 
the Constitution that in free societies a free media, “the press,” is essential to main-
tain freedom. Explicitly and implicitly this is an endorsement of the value of 
accountability needing to outweigh privacy under certain circumstances. The press 
position is that, in general, not so much information should be kept secret from 
public disclosure. “The media” extends the argument to the effect that, in general, 
less information should be protected from public disclosure so that society knows 
when public and private business is being conducted well and that such revelations 
do not endanger, but advance, the public interest. This position, offered with legal, 
moral, practical, monetary, political, constitutional, and cultural supports, intro-
duces the overall question of how to assure responsibility for the exercise of power 
in the current world. 

 The position taken by the “free press” across the world, a position that favors the 
release of more information and discourages many forms of privacy, fi nds support 
as soon as one conducts even minimal research seeking examples of laws that 
require release or reporting of information that some might prefer not to have dis-
covered. Laws that require sharing of information go to the heart of modern econo-
mies and nation states; examples include taxation; regulation; economic management 
of national economies, e.g., through economic surveys; and licensing of businesses 
and individuals. All of these activities require individuals or organizations of indi-
viduals to make available information that they might prefer would remain private. 
All of these requirements that reduce privacy are performed, at least arguably, for 
necessary government and societal functioning. 

 One example, “The Civil War Income Tax of 1862,” the fi rst income tax in the 
US history, represented an early high point for the publicity of tax information. 
Pursuant to this statute, tax assessment information was posted on “courthoues 
doors and in newspapers,” 37  to assure “accountability,” i.e., to assure compliance 
with the tax law. 38  Beginning in 1976, the US Congress created confi dentiality for 
tax records but did so while also enacting many exceptions. 39  “The specifi c  disclosure 
standards vary, but Congress generally crafts a given statutory test based on its sense 

37   Swartz, P. (2008) The future of tax privacy.  National Tax Journal . 61(4):883–900, 884. 
38   Id. 
39   Id at 883. 
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of the necessary benefi ts and burdens of disclosure in a specifi c context.” 40  This is 
an example of a governmental power that is generally considered essential for the 
existence of government: the power to tax. The example is also noteworthy in that 
the notion of “privacy” for tax records followed signifi cantly later than the imple-
mentation of the Federal Income Tax. 

 Professional relationships are another area in which there are confl icts between 
access to information and the need for the essential service to be performed. Without 
disclosure to at least one other person, the benefi ts of the confessional, doctor- patient, 
mental health-client, or attorney-client relationship are not available. “Accountability” 
in this context means that without the revelation of “private information” the neces-
sary services or care cannot be provided, or provided suffi ciently. Unless the person 
being served is “accountable,” the professional cannot be accountable to the client. 
A great deal of very personal information about a patient (including, today, even 
their genetic make-up) is often necessary for accurate diagnosis or treatment. The 
lawyer, the accountant, or the faith practitioner must know essential personal infor-
mation about the person being helped, sometimes including embarrassing or humili-
ating details about the circumstances that led the person to seek assistance. 

 There is another practical reality. While some professional services are conducted 
on a “cash only” basis, reimbursement for therapy, legal representation, or other per-
sonal services not only encourages but demands extensive disclosure. Still, all services 
must be provided in a way that harm beyond the act of disclosure itself is minimized. 
Harms beyond “the act of disclosure itself” include the need to protect from unwar-
ranted oversight or intrusion by government, groups, or individuals. The government 
might wish to employ sanctions for even trivial offenses if they are by individuals who 
oppose the government. There can be government and private “true believer” groups 
who wish to embarrass or undermine individuals with whom they do not agree by 
violating the privacy rights of targeted individuals who oppose them. There are some 
who will wish to intrude on the privacy of others for personal pleasure or profi t, with 
the possibilities seemingly endless for voyeurism, blackmail, and exploiting fore-
knowledge of fi nancial, health, or other personal decisions. Modern technology has 
magnifi ed, but did not create, the challenge of maintaining a “private sphere of behav-
ior” when there are times when at least limited disclosure is essential.  

    Unsafe Conditions, Behaviors, and Hazards: 
How Is Accountability Achieved? 

 In order to prevent or respond to the occurrence of endangerment, information about 
the situation is required. Some conditions, behaviors, and hazards are unarguably of 
a higher level of concern than ordinary business or ordinary life. Without discount-
ing the economic and political harms of nondisclosure already discussed, some 

40   Id. 883–4. 
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conditions and behaviors create more immediate and severe forms of potential per-
sonal harm or monetary loss. These concerns include a greater than average pros-
pect for preventable death, injury, or devastating loss of property, often accompanied 
by diffi culty in assessing the immediacy or proximity of the threat. An often used 
illustration of a limitation on “free speech” is falsely crying “fi re” in a crowded 
theatre. Here the exercise of the “private” right of free speech is limited by the con-
cern for public safety. At the same time, the “fi re in the theatre” example presents an 
implication: “shouting fi re” is a behavior of great importance when justifi ed by the 
facts, and any misuse or corruption of the “civic and moral good” of warning people 
of danger therefore creates its own form of egregious wrong. 

 Information is also needed to address situations that are not immediately drastic 
in their timing and results. There is a broader problem of dangers to individuals and 
populations from conduct or conditions that occur repeatedly but slowly over time, 
cumulatively, and eventually causing great harm. Society generally agrees that excess 
heavy metals in water, air, or gasoline must be controlled, even though such harms 
are neither immediately visible nor imminent in likely occurrence. If the dangers are 
not identifi ed early, they will result eventually in extensive and perhaps devastating 
harm. However, the dilemma that often arises in such circumstances is that recogniz-
ing and responding to the problem depends on access to information thought by 
some to be, in some sense, “private.” Examples of this balancing between disclosure 
and accountability include decades of confl ict related to disclosure of the effects of 
cigarettes and lead in gasoline and the continuing modern debate about “fracking.” 

 One way to begin evaluating the competing values of accountability and privacy is 
to differentiate and defi ne harm, hazard, danger, and risk. These terms can represent 
different degrees of only potential or actual harm, and separately the terms can incor-
porate not only the nature of the harm but also the probability and immediacy of each. 
Among important modern practices with respect to reporting are public health and 
reporting of communicable diseases, as well as monitoring and reporting of hazard-
ous wastes and release of toxins into the air or water. Notifi cation that an individual 
appears to be mentally ill and as a result a direct danger to self or another, notifi cation 
that a person has a substance abuse disorder of such severity that he or she poses a 
danger to self or others, as well as notifi cation of apparent child maltreatment are all 
modern practices for dealing with immediate and prospective direct harm. 

    Primary Intent of Ameliorative or Preventive Reporting Is Not 
Punishment 

 The fi rst reaction to reporting under mental health, child abuse, and public health 
traditions should not be to assume that the intent of reporting is to ensure punish-
ment. Rarely are mentally ill, substance abusing, or even child-abusing individuals 
criminally prosecuted in countries where all of these reporting laws exist; this is 
consistent with child protection laws preferring the least intrusive response even in 
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cases where signifi cant abuse is identifi ed. 41  During the HIV epidemic, many 
 carriers of HIV and others at risk believed that their rights would be endangered if 
traditional sexually transmitted disease reporting was to include HIV. Since the dis-
covery of HIV, the reader is challenged to fi nd examples of the prosecution of indi-
viduals merely because of a positive HIV status in countries with (1) highly 
developed and scientifi c public health agencies along with (2) traditions of strong 
and enforced human rights. 42  

 Trying to maintain accountability for harmful conduct is one function of the 
criminal law, and there is no need to list examples of the need for a system of crimi-
nal law in every human society. Yet many examples of harmful conduct do not typi-
cally result in criminal prosecution; in many cases, the criminal justice system 
through enforcement agencies are required to, and do, take the least intrusive course: 
in the criminal context, it is much more common for people to receive cautions and 
warnings for technically illegal conduct that does not reach a particularly serious 
threshold. One of the most important categories of behaviors that result in harm to 
self or others that are not typically prosecuted are behaviors that are harmful that 
occur because of the condition of the person who causes the harm. Driving with a 
medical impairment, such as limited vision or a seizure disorder, can be prosecuted 
but most individuals do not receive severe punishments or even punishments at all, 
unless they caused signifi cant harm. A person with a substance abuse disorder is 
more likely to be prosecuted for driving under the infl uence, because the scale and 
scope of the problem is so clearly established as highly dangerous and prevalent. 
Moreover, substance abuse disorders can be notably resistant to other remedies, 
such as self-help or voluntary treatment. 

 As a further example, it is regulation and civil law suits, not criminal law, that are 
usually applied to achieve accountability for preventable fi res, hazardous waste, 
toxic chemical releases, radiation exposure, gas explosions, and other events and 
exposures generally. Misbehavior of these kinds is most often managed through 
regulation, although criminal fi nes are an additional remedy. Most prosecutors of 
misbehaviors causing the events just noted reserve criminal charges for the most 
reckless or intentional circumstances. Public agencies such as the Offi ce of Safety 
and Health Administration (OSHA), nongovernmental agencies including unions 
and public and private “watchdogs,” and the media can bring to bear the require-
ments supported by law for changes in behavior, management, and acceptance of 
responsibility through negotiated settlements, publicity or law suits, and, rarely, 
criminal sanctions. When a plane crashes, many changes can be imposed, from 
many directions, on those who control the sources of the fl aws, but criminal prose-
cutions rarely are viewed as necessary or useful for accountability.   

41   One of the few studies published on how many cases of maltreatment confi rmed by a government 
case worker will be fi led as a criminal charge yielded the result that only 4 % of founded cases 
result in criminal prosecution. 
42   A rare example of prosecution of an HIV-positive individual occurred in the state of Colorado. 
The prosecution involved a prostitute who continued in the sex trade while HIV positive, and who 
continued to be able unable or re-word?? was refusing to practice safe sex despite counseling. 
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    Accountability Within the Personal Lives of Parents, Children, 
and Families 

 Does the concept of accountability have a place in the modern, and private, lives of 
parents and children? The mere suggestion of such a possibility calls to mind, for 
many, the specter of totalitarian states that recognize no individual liberties. 
Individual rights are replaced by the implicit “ownership” of individuals by the 
state. Further consideration recalls the centuries-long history of child welfare that 
focused most specifi cally on illegitimacy, bastards, orphanages, the “Scarlet Letter” 
of adultery, and paternity suits. A major concern addressed by the “Common Law” 
of Britain and its “offspring” nations (Canada, Australia, the USA, and New 
Zealand) has been the problem of unwanted births. The overwhelming commitment 
to avoiding unlicensed or unsupported pregnancy and resulting babies was largely 
aimed towards accountability. In such circumstances, the father’s identity, the loss 
of control over the pregnancy by the mother, and intrusive proceedings to establish 
parentage of children (to ensure their fi nancial support and care without reliance on 
public sources) eroded the privacy rights of the adults and children involved. 

 Psychiatric diagnosis and treatment of individuals are generally not publicized. 
The confi dential relationship between patient and treating physician gained the 
usual common law expectations of confi dentiality derived from nonpsychiatric 
medicine. The traditional protection of that relationship extended the doctor-patient 
privilege to courtroom proceedings, unless those proceedings involved the diagno-
sis, treatment, and possible commitment for care of the patient in question. The 
landmark Tarasoff decision of 1976 by the California Supreme Court, however, 
dramatically limited the general rule of privacy: confi dentiality became limited by 
law in favor of a supervening duty to report situations in which the treating doctor 
knew or should have known that her or his patient was mentally ill and a direct dan-
ger to an identifi able person or persons. 

 Modern attention to child maltreatment, domestic violence, and elder abuse is 
shifting the value, law, and policy balance away from favoring parental “privacy” as 
against all other considerations. Autonomy of adults to the level that it excludes the 
safety of others is only a qualifi ed endorsement. For example, domestic violence 
experts and advocates are split on the question of whether a victimized spouse, 
 usually a woman, must be left to decide when to disclose her victimization. The 
argument in favor of this position is that, in essence, domestic violence involves 
victims who are powerless to stop it, and taking away their ability to decide when 
and how it is safe to reveal the abuse only adds to the victim’s helplessness. When 
there is a vulnerable child in the family, however, mandatory reporting laws are 
generally viewed as prioritizing the child’s safety above other concerns. 

 A fi nal example of the possible erosion of personal privacy in favor of “account-
ability” relates to notifying individuals exposed to potentially deadly diseases, such 
as HIV, that are conveyed only or primarily through intimate contact and exchange 
of fl uids or cells. Notifying a spouse or partner – unaware of their loved one’s dis-
ease status – that she or he is at risk for infection often reveals the likely identity of 
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the carrier. This is true even when anonymous “contact slips” are used. While HIV 
is considered treatable, it remains a very diffi cult disease to identify and manage, 
and the ethical and health arguments for preventing its spread through contact trac-
ing are considered by many to be both powerful and hard to refute. Here again, 
changing science and technology are creating the need to address the trade-offs for 
accountability and privacy. 

 Finally, there is modern recognition that central governments, today’s “sover-
eign,” must give way to public demands for transparency under defi ned circum-
stances. Examples of this are legislation that creates defi ned rights for citizens to 
have access to what otherwise might be considered confi dential government docu-
ments, as in the US, UK, and Australian Freedom of Information Acts (sometimes 
called “right to information”). 43   

    Balancing Privacy and Accountability 

 The reasons why confi dentiality, secrecy, and privacy are treasured by people in 
public and private roles have been explored. Also introduced has been the idea of 
how often our need for responsibility and accountability require access to informa-
tion and a degree of transparency in public and private life. Along with the impor-
tance of each of these human concerns, the point has been made that our 
understanding of the meaning of privacy has evolved through time. Finally, exam-
ples have been provided of how often concerns of privacy and accountability com-
pete for priority, often in unavoidable ways. 

 How do societies and legal systems balance the often competing interests of 
privacy and confi dentiality? In this section, solutions and partial solutions to resolv-
ing disputes between these competing rights are presented with a view to clarifying 
when either privacy or accountability outweighs the other. In the fi nal analysis, it 
will be clear that both confi dentiality and accountability are values that can be used 
to harm or to protect. In effect, both can be “shields” and “swords” for human 
behavior and human institutions. 

 Partial solutions are a common approach to resolving the inherent confl ict 
between secrecy and accountability. No one solution for resolving the confl ict 
between two such important values is likely. Numerous approaches, however, allow 
the analysis to move from a stark, black-and-white (and perhaps false) dichotomy. 
These include balancing the two interests, employing a doctrine like “need to know,” 
recognizing supervening duties, and undertaking a “titrated analysis” in which hier-
archies of enforcement and protection for the competing values can be analyzed in 
detail. This approach requires recognizing the mutability of values or concepts such 
as privacy and confi dentiality. Context and facts, rather than immutable principles, 
must matter. Nothing asserted here means that either value can or should be ignored 
or not supported. 

43   U.S.  http://www.foia.gov ; U.K.  http://www.legislation.gov.uk/ukpga/2000/36/contents 
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  Balancing tests  are well known in law. Whether a search can occur without a 
warrant depends on balancing many factors, such as whether there is time to obtain 
a warrant, whether an emergency involving life and death must be investigated 
promptly (even at the risk of reducing the chances for a criminal conviction), and 
whether the search has the intention of preparing a criminal charge, or is an admin-
istrative search for the general purpose of public safety, are among the many consid-
erations in upholding a search as lawful or declaring a search to be unlawful. In an 
extensive article, Mark Hardin, while working for the American Bar Association 
Center on Children and the Law, examined the problem of obtaining information 
lawfully after a report of child maltreatment is received and protections once a 
report is made. While focused on searches after a child abuse report, Hardin’s analy-
sis is a classic exposition of the use of a balancing test to determine when such 
information can be obtained and when not. 44  

  Need-to-know  doctrine was fostered in large measure by the advent of nuclear 
weapons that intensifi ed the gravity of managing military secrets. In particular, how 
could a government assure its citizens that the information necessary to employ the 
weapon would be available, but limited, to the Commander in Chief, and to all of the 
individuals necessary to manage such a complex task, on short notice, and to no one 
else. The US military applied the doctrine of “need to know,” carefully specifying 
who, with what training, with what authority, and with what checks and balances, 
would be given compartmentalized information suffi cient to act, without being eas-
ily corrupted or obtained by anyone who should not have the information. 45  This 
example is important for demonstrating that there must be exceptions to even the 
most important secrets. Without the exceptions, there would be no means to prevent 
devastating activities which otherwise could be undertaken without accountability. 

 Within family law, a parent deciding whether or not a child should receive a 
specifi ed treatment for a diagnosed illness needs to know all of the elements of 
informed consent that any patient consenting should have. If the parent should not 
decide such an important matter without full disclosure, surely a judge asked by 
physicians to override parental judgment should not make such a decision without 
having at least the same information. 46  In this application of the doctrine, only the 
information specifi cally related to the decision at hand must be provided, and not 
details of the individual’s situation irrelevant to the decision at hand. 

  Supervening, intervening duties  that can override personal privacy are manifest 
in the Tarasoff 47  decision and the 1905 US Supreme Court decision upholding 

44   Hardin, M. (1988). Legal barriers in child abuse investigations: State powers and individual 
rights. 63  Wash. L Rev.  493 et seq. 
45   http://en.wikipedia.org/wiki/Need_to_know 
46   Bross, D.C., DeHerrera, N. (2005) Refusal of therapy for children: Factors affecting judicial 
decisions to override parental decisions. In: Amanda George Donnelly (Ed.)  State of the Art 
Advocacy for Children, Youth, and Families . Denver: National Association of Counsel for Children, 
147–158; Bross, D.C. (1982) Medical care neglect,  Child Abuse & Neglect  5(4):375–382. 
47   Tarasoff v. Regents of the University of California. (Cal. 1976).17 Cal. 3d 425, 551 P.2d 334, 131 
Cal. Rptr. 14. 
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 mandatory immunization. 48  Overall, the doctor-patient relationship and by  extension 
the psychiatrist-patient relationship have long been supported in common law coun-
tries. This legal support extends also, with qualifi cations, to clinician-patient rela-
tionships of psychologists 49  and many other therapists. However, when a reasonable 
therapist believes or reasonably should believe that a patient is mentally ill and as a 
result a direct threat to an identifi able person, then the safety of the prospective 
victim outweighs the privacy of the patient. 50  While consent to medical care is a 
fundamental requirement of the doctor-patient relationship, a communicable dis-
ease epidemic can create a need so great that individuals might be immunized, or at 
least quarantined, against their will. 51  

  “Titrated analysis”  involves analyzing hierarchies of duty and protection within 
the competing values of privacy and accountability. The concept is introduced here to 
provide a method for moving away from the dichotomous analysis of privacy  versus  
safety. In analyzing the question of child abuse records gathered by child protection 
agencies in the USA under the heading of “central registries,” the author proposed 
some years ago that there are at least seven different uses of such data. For each of 
these possible uses, there are different interests involved and the need for the data and 
the harm in its possible sharing vary from use to use. 52  The seven uses identifi ed were:

    1.    To permit cross-checking of records and to adjust the clinical index of suspicion 
or to otherwise aid in the evaluation or diagnosis of cases on a clinical basis   

   2.    To permit more effi cient management of a state’s social services system by pro-
viding data for managers and legislators on case loads and comparable 
information   

   3.    To permit fundamental and evaluation research on the causes, consequences, and 
effective interventions for child abuse and neglect   

   4.    To prevent a wrongly accused person from being charged or sued or to provide 
background information which will provide mitigating factors in a sentencing   

   5.    To refuse an adoption   
   6.    To refuse to license an individual for day care, foster care, or similar child care 

employment   
   7.    To aid criminal investigations 53     

  The monograph just cited concludes, in part: “From a legal perspective, ‘how 
much process is due’ depends on the particular way in which a registry is being 

48   Jacobson v. Massachusetts. (1905) 197 U.S. 11. See also: Parmet, W.E, Goodman, R.A. and 
Farber, A. (2005) Perspective: Individual rights versus the public’s health – 100 Years after 
Jacobson v. Massachusetts.  N. E. J. M.  652–654. 
49   Melton, G.B., Petrila, J., Poythress, N.G. et al. (2007) Constitutional, common-law, and ethical 
contours of the evaluation process: the mental health professional as double agent.  Psychological 
Evaluations for the Courts . 3rd Ed. New York and London: The Guilford Press, pp. 83–84. 
50   See end note xx supra. 
51   See end note xix supra. 
52   Bross, D.C. (1988) Confi dentiality, Due Process and the Business of Central Registries: Legal 
and Policy Considerations. (Monograph) Williamsburg, Va: National Center for State Courts. 
53   Id., 34. 
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used. Registries used primarily for case management and non-identifying research, 
for example, require relatively few safeguards beyond what is normally required of 
confi dential governmental records. On the other hand, screening for denial of rights 
to a property license to provide care for children carries with it a need for more 
rigorous procedures of notice, review, and appeal.” 54  A record sought in aid of crim-
inal prosecution would have to meet the stringent safeguards of not only access to 
the data but also rigorous challenges of admissibility under the law of criminal 
procedure. Child abuse records are created by any system that identifi es suspected 
child maltreatment, including mandatory reporting systems. As shown here, the use 
of reports must be and is very nuanced, and criticisms of mandatory reporting virtu-
ally never acknowledge how further safeguards, as well as management decisions 
about how to employ the information obtained for purposes of treatment, determine 
at least as much about the utility of reporting as the mere reports themselves. 

 Child welfare records and central registries provide a useful illustration for mak-
ing analysis of reporting laws which “titrate” the interests involved and clarify that 
a raw dichotomy for making decisions about privacy-safety trade-offs often is insuf-
fi cient for acceptable policy results. This example demonstrates that arguments 
about mandatory reporting should not be about whether such a law is never or 
always useful, but rather supports the principle that there should be a continuing 
process of objective research that establishes when reporting is useful, is harmful, 
or is in equipoise when viewed in terms of costs and benefi ts. It should be acknowl-
edged by all involved that child safety is about minimally acceptable parenting as 
well as about privacy suffi cient that child rearing is not disrupted or damaged with-
out “due process” of moral and legal checks and balances. Child safety is not only 
about parenting or “family” privacy but also about every situation in which children 
are receiving care, such as day care, school, camps, clinics, club, religious, and 
sports activities. The right of children to have “access to society” should become a 
universal, enforced right, tempered by shelter from unwarranted, unjustifi ed, spuri-
ous, and, most especially, malevolent “inquiries” by totalitarian agencies or 
 predators on children. 55  

 When analyzing duties to protect the public from hazards, what factors should be 
weighed in comparing duties to maintain confi dentiality and duties to support 
safety? The policy challenge is to include factors such as severity of the harm to be 
prevented; ease of identifi cation of the harm or hazard (so that what is to be reported 
is not unreasonably speculative); availability of practical interventions weighed 
against the change; whether any harms from interfering with either privacy or safety 
are quantifi able or not; and the availability of practical remedies for  individual 

54   Id., 49. 
55   Civil rights for children can be seen as a statutory right not to be denied protection or entitle-
ments due to their age. For example, under the UK Equality Act of 2010, the following forms of 
discrimination are prohibited: age, disability, gender reassignment, marriage and civil partnership, 
race, religion or belief, sex, sexual orientation, pregnancy or maternity discrimination in the work 
place, directly or indirectly. Equality Act of 2010.  http://www.legislation.gov.uk/ukpga/2010/15/
contents . 
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human and systematic errors. Surely the inherent vulnerability of children should be 
one of the factors weighted heavily during any balancing test. 

 Because vested interests will always be present on both sides of any policy divide 
related to privacy and accountability, the assumptions made and either being implied 
or overtly asserted must be carefully analyzed from the perspective of the lives of 
children. Since children as a group vary in their ability to express and advocate for 
their own health, economic, and political interests, the interests and rights of chil-
dren are usually more diffi cult to sustain than the rights of adults. This is especially 
true for children without reasonably competent caregivers. Adults, including those 
with benefi cent motivation, can easily overcome children’s proper interests unless 
the adults act in ways that are thoughtful, nuanced, and organized. A possible way 
to militate against inimical acts by well-intentioned adults is to require, whenever 
possible, that those caring for or attempting to assist children should act through 
empowering alliances with all children to whatever extent they are able to partici-
pate ethically. 

 The act of reporting is only the fi rst step in working for safety while minimizing 
intrusions on privacy. Factors that affect legal determinations to favor or disallow 
information sharing about reports of child abuse or other behaviors and conditions 
are numerous. A partial list includes: What is the nature of information acquired, by 
whom was it reported and by whom received and gathered, in what context, and 
about which individuals or situations does the data pertain? Who can determine and 
grant permissions to share or disseminate the gathered information, express or 
implied, and for what purpose? Some statements or claims of disseminated infor-
mation can be prohibited if the public statement is suffi ciently harmful to a person’s 
reputation. Common law has recognized remedies for slander per se and defamation 
per se, as in a public statement alleging that an individual has syphilis during an age 
when there was no cure for the disease and its association with immoral behavior. A 
law can label the dissemination of certain information as ipso facto wrong even if 
the fact communicated is true. Eventually policies, some enforced by statute or 
rules, can create standards for specifi c types of required reports or information 
derived from reports. In the instance of communicable disease, legislators some-
times delegate to public health authorities the right to decide which diseases must 
be reported and when information should be disseminated so long as there is a basis 
in science, for example, as a function of epidemic trends. Other standards are cre-
ated by case law, for example, what information the physician must tell the patient 
is governed by informed consent law. 

 In summarizing how decisions can be made about safety and confi dentiality, 
there are alternative approaches being used. Among these are:

•    Balancing Tests

 –    Which require clarity about what is at stake for each value in the specifi c 
confl ict at hand  

 –   Which require recognition that assertions are not the same thing as facts 
directly proven, for example, based on transparent research fi ndings     
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•   “Need to Know”

 –    “Big secrets” (HIV status, nuclear codes) can and have been maintained.  
 –   While neither perfect safety nor perfect secrecy is possible, many challenging 

situations have been addressed by focusing on who does and who does not 
“need to know.”     

•   “Supervening, intervening duties” are required when the foreseeable harm is 
severe, immediate, and reasonably predictable.  

•   “Titrated analysis,” as in the use of child protection records and medical records, 
leads to layered and systematic review of data sharing versus privacy. Titrated 
analysis must be based on clarity about the science, or lack of science, support-
ing the particular policy. There must, as well, be as much clarity as possible 
about the various interests in confl ict and solutions available for addressing the 
issues without ignoring either confi dentiality or accountability.     

    Reporting and Beyond: The Need for Fully Effective Access 
to Society for Children 

    Privacy and Confi dentiality at the Time of Reports 
of Maltreatment 

 Because the youngest children spend most of their time with their primary caregiv-
ers, safety in families is the most crucial place for child safety. Most deaths due 
immediately to child maltreatment occur in the fi rst 4 years of life, 56  and while 
abuse is usually thought to be the primary reason for preventable child deaths due to 
maltreatment, neglect is actually the source for about half of these preventable 
deaths. As part of the security of the home as a place of refuge and nurturing, pri-
vacy is important and indeed, absent substantial countervailing factors, should be 
considered essential to healthy child development. 57  However, confi dentiality can 
also be used as a sword and shield against observation with the result that devastat-
ing harm can be done in the name of confi dentiality and privacy. Some homes and 
some families provide little or none of the care that is vital. 

 In balancing children’s vulnerability and lack of autonomy on one hand, and the 
enormous power granted to parents over their children in most societies on the 
other, most will agree that parental prerogatives including the need for privacy in 
family life should be supported presumptively. However, privacy claims should not 
prevail under conditions in which a child is, or has a likelihood of, suffering from 

56   Child Abuse and Neglect Fatalities 2011: Statistics and Interventions. (2013) Child Welfare 
Information Gateway, Children’s Bureau/ACYF February 2013, at page 4.  https://www.childwel-
fare.gov/can/statistics/stat_fatalities.cfm 
57   Goldstein, J., Freud, A., Solnit, A.J. (1973) Beyond the Best Interests of the Child. New York: 
Free Press. 
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signifi cant harm or possible death. Under such circumstances, the child’s right to 
privacy exercised by a caregiver, including a parent, must be abrogated. 
If  investigation is denied by a parent claiming the child’s right to privacy, it should 
be determined when the behavior is in effect the wielding of a sword to defend the 
parent’s interests rather than an action providing confi dentiality as a shield for the 
benefi t of the child. Reporting laws have proven to be a very narrow way for roughly 
5 % of a given total population of children to be identifi ed as maltreated. 58  Children 
ever identifi ed in the records of child abuse agencies in the USA are up to four times 
more likely to be deceased by age 18 than others in their birth cohort.  

    Privacy and Confi dentiality After Reports of Maltreatment 

 True “citizenship” means more than lip service to the ideas of connection, participa-
tion, and infl uence. The language of the United Nations Convention on the Rights 
of the Child is clear with respect to its aspiration that children should be treated as 
fully participating members of society whenever possible. Once a report of child 
maltreatment is received and a decision is made to evaluate the report thoroughly, 
new obstacles based on privacy can impede a proper examination of the child’s situ-
ation. Thus, reporting laws are merely a fi rst step in assuring accountability on 
behalf of children whose care can be proven to be inadequate. 

 Mark Hardin for many years served on the staff of the American Bar Association 
Center on Children and the Law. Mr. Hardin analyzed “Legal Barriers in Child 
Abuse Investigations: State Powers and Individual Rights” 59  and discussed many of 
US laws that govern investigation of child maltreatment reports in the context of 
parental, child, and family privacy. Among his conclusions was a recommendation 
that reporting laws assure that information to complete a proper evaluation of a 
child maltreatment report would be legally regulated and be required to be made 
available whenever justifi ed:

  Child abuse reporting laws generally do not require, however, that the reporter provide 
information or records beyond those included in the original report. Nor do they require 
persons not reporting child abuse or neglect to cooperate with the investigation. (citation 
omitted). Accordingly, state laws should be amended to require both persons obligated to 
report, and the agencies and institutions for which they work, to provide any information 
that may be relevant or helpful to an investigation of child abuse or neglect. Where child 
abuse is reported by an individual who has no legal obligation to do so, the law should 
require the reporter to provide such relevant follow-up information as is requested by the 
agency. Confi dentiality laws should be abrogated where necessary to accomplish these pur-
poses, and persons or entities meeting these statutory obligations in good faith should also 

58   George E. Fryer, Tom Miyoshi. (1990). Kempe Center research combining a one-year Colorado 
birth cohort that followed all children born in the same year, matching names with children ever 
confi rmed by the Colorado Department of Human Services as maltreated, and a search of the 
National Death Registry. Unpublished 
59   Id. 493, 586. 
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be exempted from liability. The same statutory penalties that presently apply to willful 
failures to report child abuse and neglect should be extended to failures to provide obliga-
tory follow-up information. 60  

   Once a report is received, records of the child’s investigation and evaluation are 
confi dential under state law, and any related court proceedings are confi dential or 
not depending on local practice. Access to state child protection records is limited 
and usually depends on who wishes to have access to the record and for what pur-
pose. 61  Allegations that the process itself is inimical to children or families are based 
more often on belief than on rigorous study. The absence of valid research means 
that many current efforts might be more helpful than harmful. Relatively few child 
protection cases not brought to the criminal courts receive much, if any, public 
attention. Of the hundreds of thousands of cases of confi rmed child maltreatment in 
the USA, one study found that only 4 % of those cases resulted in a criminal pros-
ecution. 62  This can be read to imply that there is “overreporting” or it could be read 
to say that there are many more “speeding tickets” and fi nes than punishments for 
substantiated maltreatment. The data also imply that of all children ever identifi ed 
by a report of suspected child maltreatment, relatively few have their identities or 
those of their family members revealed to the public. Involuntary evaluation by a 
case worker is unlikely to be welcome for most. At the same time, citing a list of 
horrible overreactions by caseworkers cannot be used to condemn the overall impor-
tance of the activity, absent empiric information about how most parents feel fol-
lowing a child protection intervention, and given evidence that many children need 
the intervention. Allegations of systematic and devastating harm to the 4–5 % of 
children and families ever reported can be studied. One study that asked parents in 
one American state whether their family was “worse off” or “better off” from two 
different protective services responses to reports resulted in three times more par-
ents answering that their families were better off. Furthermore, the criticism that 
children are harmed by foster care must be made in the face of research that fi nds:

  Although children placed in foster care are at substantial risk for a host of mental health 
problems and a number of adverse outcomes, these fi ndings do not necessarily suggest that 
foster care, per se, causes or contributes to these outcomes. In fact, we have found that 
maltreated children who were placed and remained in foster care demonstrated better func-
tioning than maltreated children who reunifi ed with their biologic families or maltreated 
children who were never removed from their homes (research citations omitted). The 
sequelae of maltreatment, described above (earlier in the article found in Pediatric Clinics 
of North America) likely contribute to the identifi ed problems for foster youth. Studies that 
have interviewed youth currently and formerly placed in foster care generally have positive 
feelings about foster care. Most thought placement necessary and in their best interests, and 

60   Hardin, M. (1988) Legal barriers in child abuse investigations: State powers and individual 
rights. 63  Wash. L Rev.  493 et seq. 
61   Bross, D.C. (1988).  Confi dentiality, Due Process and the Business of Central Registries: Legal 
and Policy Considerations . (Monograph) Williamsburg, VA: National Center for State Courts. 
62   Tjaden, P. G., Thoennes, N. (1992) Predictors of legal intervention in child maltreatment cases, 
 Child Abuse & Neglect  16:807–821. 
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they reported that things would have gotten worse at home without child welfare interven-
tion (research citations omitted). 63  

   A very different and important discussion needs to take place as to how reporting 
laws might be better tailored, for example, with respect to neglect broadly defi ned, 
to allow a focus on cases that cry out for investigation even though they are “only 
neglect.” Even more important if child protection is to be improved is valid research 
on agency response to reports. Creating “differential response” without an adequate 
scientifi c basis for triaging of reports is a poor substitute for promoting better sci-
ence. Elevating support for clinicians should ensure that they have the training and 
qualities that allow them to use both experience and actuarial research to make bet-
ter triaging and treatment decisions. Psychology, social work, psychiatry, and pedi-
atrics have important contributions to make in this area. 

 Over time, those who would eliminate mandatory reporting of severe abuse and 
neglect might contribute most by devoting energy to (1) preventing child abuse and 
neglect, which will lead to much less maltreatment to report, and (2) developing 
science and practices that assure that when a report is made, there is both better tri-
age and better treatment when needed for the reports that are confi rmed. A willing-
ness to accept these parameters would allow most who with integrity and intelligence 
discuss the policy of mandatory reporting, and to enter more informed discussions 
and related actions concerning why some maltreatment might not need to be report-
able, while at the same time more clearly defi ning the types of situation that, in all 
good conscience, should not be ignored, no matter where they occur.   

    Conclusion 

 Both privacy and accountability (responsibility) are cherished values. Policy, law, 
and practice decisions must inevitably balance these competing values, in all aspects 
of life, including the family. 

 Those who must make decisions favoring privacy versus accountability neces-
sarily must also weigh not only fi nancial but also many hard to defi ne costs of giving 
one value priority over the other. If the life or health of a child is being injured due 
to a parental condition, behavior, or even the lack of a parent or guardian, hermetic 
privacy perpetuates unacceptable harm through isolation of children from the notice 
and benefi ts of society at large. Until the life or health of a child is endangered, the 
child’s and family’s privacy should be supreme, absent other extraordinary factors. 
However, privacy considerations should not prevail once a reasonable level of con-
cern has been raised and supported by observable facts. 

 Depriving a child or a child’s parents or other caregivers of privacy absent 
 reasonable concerns about harm or safety can cause harm from intrusion and 

63   Kim Shipman, Heather Taussig. (2009) “Mental health treatment of child abuse and neglect: The 
promise of evidence-based practice.”  Pediatric Clinics of North America . 56(2):417–428. 
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 disruption. However, modern child abuse and neglect reporting laws have  established 
a decades-long track record of being used, analyzed, and modifi ed when necessary 
to balance the interests of children, parents, and communities involved. Neither 
abstract arguments with little or no supportive data nor philosophical objections 
based primarily on untested assumptions should receive much attention. Surely 
such arguments should not be given much weight until convincing research estab-
lishes that curtailing reporting laws will not prove more harmful than current prac-
tices. At the very least, mere speculation should not be suffi cient to sway the 
perspective of objective individuals when little or no empirical evidence supports 
the argument, especially given that modifi cation of practices with an ameliorative 
function often proves a better result than abolishing such practices entirely. 

 Child maltreatment reporting resides within a very large domain of efforts to 
guard against losses of great personal and societal consequence without disregard-
ing or diminishing other values, social policies, and priorities. Child abuse reporting 
occurs within the circumscribed domain of reporting and response systems that 
focus on preserving or enhancing individual safety and well-being, notwithstanding 
that the situations addressed also have enormous society-wide implications. 
Communicable diseases, gunshot and knife wounds, driving impairments, mental 
health conditions in which an identifi able person is a risk to society 64 , and “normal” 
police and ambulance service response systems are, in general, all situations in 
which an individual is a source or vector of harm threatening a foreseeable victim 
or victims. Before mandatory reporting, the full extent and importance of abuse of 
children was neither documented nor carefully studied. Notwithstanding an epi-
sodic history of child saving and “liberation,” the most severe critic should acknowl-
edge that only with the required visibility of child maltreatment has research, 
professional understanding, and public support brought continuing attention to a 
great many aspects of child victimization. Mandatory child abuse reporting is lim-
ited to situations of reasonable suspicion, and reporters who do not act in “good 
faith” can be punished through civil or criminal proceedings. Confi dentiality 
requirements are imposed by the same laws that require reporting, as well as ancil-
lary legislation and judicial precedents that limit the sharing of identifi able informa-
tion related to specifi c child abuse reports and cases result in the general public 
rarely obtaining information about child maltreatment cases that do not lead to 
criminal charges. 

 Rather than turning our backs on information about children’s safety and well- 
being, there should be better recognition that modern life has created risks to chil-

64   In the UK, the Mental Health Act 1983 provides for: (2) An application for admission for assess-
ment may be made in respect of a patient on the grounds that: 

   (a)   He is suffering from mental disorder of a nature or degree which warrants the detention of the 
patient in a hospital for assessment (or for assessment followed by medical treatment) for at 
least a limited period. 

   (b)   He ought to be so detained in the interests of his own health or safety or with a view to the 
protection of other persons. See:  http://www.legislation.gov.uk/ukpga/1983/20/contents. 
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dren from elements that are diffi cult for parents to control. Given the existential 
importance of successful child rearing and the existence of dangers such as online 
predation, we should not be reducing the chances that devastating harm will be 
ignored. It is also clear that harms occur outside of the immediate sphere of the fam-
ily. We must require attention also to the dangers for children from the variety of 
collective, organized, or corporate conduct and conditions that should be monitored. 
Newer forms of notifi cation of hazards and duties to report might be needed, hope-
fully encouraged by shared concerns about the safety and well-being of children. 
Both current and proposed reporting and notifi cation laws should be evaluated 
through rigorous and ongoing research. 

 How are reporting laws consistent with evolving interpretations of privacy and 
accountability, and what, in this high tech era, constitutes a realistic expectation of 
privacy? Modern life has continually shifted the discussion about confi dentiality 
and sharing of data for reasons of accountability. Human society has grown in num-
bers, and the more people, the more “impersonality” that results. With many more 
visual, written, and physical records of different kinds available, privacy is inevita-
bly much more diffi cult to maintain. The collection of vast, detailed personal infor-
mation is the price virtually everyone pays to enjoy the advantages of the World 
Wide Web. Technology enables easy, inexpensive recording of images of everything 
from people’s faces to people’s public travel and transactions to easy copying and 
extensive methods for creating access – legal and illegal – to vast amounts of once 
private data. A common reaction from individuals within such societies is elevated 
concern that no one’s life is “private” anymore. 65  Responses to such recognition 
include efforts to shield individuals from having their identities stolen, their per-
sonal information misused for the benefi t of others, and increased attention to 
 situations in which an expectation of privacy is viewed as being most important to 
individual well-being. Society’s struggle to provide both safety and privacy to its 
members has included, in some countries, the enactment of child abuse reporting 
laws that are focused, specifi ed, and limited in their approach to identifying chil-
dren (1) in immediate danger or (2) experiencing accumulating risk from harm over 
time while yet maintaining the confi dentiality of much that is undertaken in deter-
mining the degree of hazard and need for response on behalf of the children 
identifi ed. 

 Respect for privacy is not omnipresent in the world, nor is it the only societal 
value, nor is it uniform in its application. Children deserve privacy within their 
families and lives as much as, and perhaps more than, adults. However, the obliga-
tions to warn about unsafe behaviors, conditions, or hazards, including child abuse 
and neglect, are in place to try to ensure that as far as is possible, children, as the 
future of the society in which they live, are protected. Children, in every society, 

65   It is interesting to me that, paradoxically, people are willingly and voluntarily revealing equally 
vast amounts of information about their personal lives through social media and about their travels 
and transactions through loyalty cards, credit cards, and EZ passes. Personal comment, Donald 
Woodhouse, April 2014. 
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deserve at least the minimal monitoring and access to society that creates the 
 possibility of assuring that individuals, no matter who they are, might be held 
responsible if they are harming children or failing to provide children’s necessities 
when the means to do so are at hand.     
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    Chapter 6   
 The Historical Background for Mandatory 
Reporting Laws in Public Health 

             Edward     P.     Richards     

            Introduction 

 This chapter reviews the history and legal basis for public health surveillance, then 
looks at the modern world of big data and all pervasive surveillance. While specifi c 
legal references are from the United States, most countries follow a similar frame-
work. Historically, there was little legal recognition of personal privacy. Yet the 
diffi culty of collecting data – the administrative cost of surveillance – was so high 
that individuals generally had signifi cant actual privacy. Through the 1970s, reporting 
depended on paper reports manually sent in by physicians, and few physicians took 
the time to fi le the reports. 

 Contemporary law recognizes more general privacy rights, but there are still few 
limitations on government access to data for public health surveillance. Technology 
and cultural changes have dramatically increased the volume of that data and made 
it extremely cheap to collect and analyze it. Now public health surveillance can 
include electronic data from laboratories, individual’s Google searches for disease 
symptoms, grocery store checkout data that includes over-the-counter and prescrip-
tion drug purchases, and Facebook updates on every aspect of personal behavior. 

 The traditional problem of public health surveillance was how to get physicians 
and others to report. Now the problem for public health authorities is to avoid being 
drowned in the sea of available data. Public health surveillance is no longer a 
question of getting everything available. Now authorities must decide what are the 
most cost-effective sources of information, how can they be handled to minimize 
unnecessary intrusions into personal privacy, and how to extract the data that needs 
action from the noise.  
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    The Taxonomy of Public Health and Safety Reporting 

 The legal and ethical considerations in public health surveillance cannot be 
analyzed in isolation from the nature and uses of the data collected. There are three 
dimensions to reporting: Is the data collected from the individual with the target 
condition or from a third party? Does the data identify specifi c individuals, or is it 
anonymous? Finally, how will the data be used? Is it to benefi t the target individual, 
to benefi t the public’s health, or to punish an individual for criminal conduct? 

    Who Provides the Data? 

 Agencies collect information from individuals about themselves, fi rst-party reporting, 
and from others who hold information about the individual, third-party reporting. 
An example of fi rst-party reporting would be interviewing HIV-infected individuals 
about their sexual partners so that their partners can be notifi ed and counseled about 
their exposure to HIV. In some cases, medical tests or examinations are required, 
such as an x-ray for pulmonary tuberculosis or a blood test for syphilis. These are 
legally classifi ed as searches and, if the individual does not consent, searches can be 
ordered by a court and administered against the individual’s will. 1  

 A regulation requiring physicians to report HIV-infected patients would be 
third- party reporting in that the data is obtained from someone (a third party in legal 
terms) other than the person with the condition being investigated. There are several 
legal tools to obtain information from third parties. The traditional tool for public 
health surveillance is a law that requires that the patient’s HIV status (or other 
condition) be reported when it comes to the attention of the mandatory reporter. The 
agency can also use a subpoena which is a demand for existing information held by 
a third party. This can be used to investigate conditions that are covered by reporting 
laws. If the information is needed quickly or if the agency wants to assure an accu-
rate report, an inspector can search the records and copy the necessary 
information. While the legal frameworks may differ among countries, all public 
health and safety agencies use these basic techniques.  

    How Intrusive Is the Reporting? 

 From a legal and ethical point of view, the least problematic data is anonymous data 
that provides information about the condition being tracked, but without identifying 
the individuals with the condition. Anonymous data is used to track widespread, 
common diseases or conditions, such as seasonal infl uenza. Reporting is often 

1   This is rare for public health testing, although a person who refuses testing for tuberculosis might 
face isolation until it can be shown that there is no risk of transmission. Testing will be ordered if 
it is a criminal matter, such as abuse of a child with possible transmission of an STI. 
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limited to the number of cases a healthcare provider has seen, with no additional 
information. Such data is used for epidemiological background information rather 
than for individual interventions. Even if the patient is not named, the more detail in 
the report, the higher the probability that this information can be linked to a target 
individual. This has become much more signifi cant in the modern era when there is 
access to extensive personal information on social media and from third-party data 
aggregators. If individuals can be identifi ed by linking the report with other available 
data sources, it will raise the same issues as identifi ed data (Yakowitz  2011 ). 

 As long as it is collected properly, data such as infl uenza counts for epidemio-
logic purposes do not invade an individual’s privacy. In contrast, reports of syphilis, 
a less common disease with more serious sequelae, include the identity of the patient 
so that the patient can be located by disease investigators. This is done to assure that 
persons infected with syphilis receive treatment. People who are infected with 
syphilis are not restricted, and treatment is not legally mandated in routine cases. 2  
Disease investigators will contact sexual contacts whom the infected individual 
voluntarily identifi es (Ogilvie et al.  2005 ). Thus, syphilis reporting raises some 
privacy issues, but is a limited intrusion into the individual’s life. 

 Historically, most disease reporting was required to allow authorities to take 
action to prevent specifi c individuals from spreading a communicable disease. This 
requires reporting the name and address of the infected person. While there were 
cases litigating the right of the state to take the restrictive actions, there was no ques-
tion about the reporting itself until 1977, when the United States Supreme Court 
decided a case challenging the right of New York to require the named reporting of 
persons receiving narcotics prescriptions (Whalen v. Roe  1977 ). Patient plaintiffs 
argued that this was an impermissible violation of their privacy, and their physicians 
argued that it was an improper intrusion into the physician-patient relationship. 
The court upheld the right of the state to require named reporting, only cautioning 
that the data should be protected from unnecessary disclosure. Despite the legality 
of named reporting and its importance in public health, it continues to be contro-
versial for diseases which have a social stigma or which affect minority groups 
disproportionately. 

 The largest screening and named reporting program in the United States is the 
screening of newborns to detect genetic diseases. Newborn screening data is used to 
identify affected newborns so that they can be treated before the disease does 
irreversible damage (Moyer et al.  2008 ). It is the only large-scale, mandatory, 
systematic screening and reporting program for genetic diseases. (In some states, 
there is also mandatory HIV screening for newborns to assure that infected infants 
receive prompt treatment.) While mandatory screening and reporting of genetic 
diseases is very controversial, the justifi cation for these programs in newborns is 
that the diseases being screened can only be mitigated by early treatment. Without 
screening at birth, the chance for early intervention would be lost, at a high cost in 
suffering and medical care costs. 

 Tuberculosis reporting raises signifi cant personal privacy issues. While there is 
concern for the health of the tuberculosis carrier, the primary purpose of tuberculosis 

2   This could become an issue if a pregnant woman refused syphilis treatment. 
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reporting is to identify infected individuals who are a threat to the community. 
Infected individuals are subject to mandatory testing, treatment (or indefi nite 
confi nement in lieu of treatment), and restrictions until they are no longer infec-
tious. Despite the level of intrusion, this is still a public health matter rather than a 
criminal matter – restricting tuberculosis carriers is not done as a punishment for 
being infected. 3  This limits the legal protections for the individual’s liberty and 
privacy. While tuberculosis reporting is done to protect the community, it also 
benefi ts persons infected with tuberculosis by assuring that they receive evaluation 
and treatment. 

 Some public health surveillance programs only benefi t the public. For example, 
in many states, healthcare providers are required to report individuals with mental 
or physical conditions that can impair driving to the state agency that licenses 
drivers. The public health threat is the risk of an automobile accident, not the trans-
mission of a communicable disease. The individual’s condition has already been 
diagnosed by a healthcare provider. The purpose of the report is to allow the state to 
evaluate whether the individual can safely drive a car. Since such a report will likely 
cost the individual the right to drive, this is a signifi cant intrusion on individual 
liberty. This intrusion is justifi ed by the risk the individual poses to others and to 
himself/herself. While the individual might choose to accept the personal risk of 
driving, the potential harm to others justifi es denying the individual this choice. 

 Abuse reporting poses more complex issues because the purpose of the report is 
to prevent future harm to the victim of the abuse and to identify the abuser. The 
report is intrusive for the victim, but this is outweighed by the potential benefi ts of 
intervention to stop the abuse. The information may also identify criminal wrong-
doing and trigger a criminal investigation and prosecution of the abuser. The abuser 
has no right of privacy in this data, so it cannot be said to intrude on his/her privacy. 
As will be discussed later, legal problems arise if the source of the information 
about the abuse is someone who has a legally privileged relationship with the abuser, 
such as his/her lawyer. In the United States, abuse laws were fi rst aimed at child 
abuse and neglect. Many states now require reports of elder abuse. 

 Violent injury reporting (gunshot wounds, stab wounds, etc.) is done primarily 
for law enforcement purposes, not to benefi t the wounded person or prevent future 
injuries. While the injury may be accidental, many wounds are due to criminal 
activity. While some physicians feel an ethical confl ict when asked to make a report 
that may trigger the prosecution of their patient, physicians have no right to refuse 
to comply with violent injury reporting laws. 

 Vital statistics are records of births and deaths. These have been recorded for 
wealthy property owners for hundreds of years, since the information is critical 
to the inheritance of property and titles. The families themselves would keep 
records. The parish churches would record births, baptisms, marriages, and deaths. 
The church might also keep records on poorer parishioners. The state’s interest in 
these was historically related to property and taxes. It is only more recently that 
states have passed laws requiring the systematic recording of births and deaths. 

3   Even if the isolation is done in a jail, the courts have not found that the purpose is punishment. 
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This required information now includes demographic and medical information that 
makes these records an indispensable source of epidemiologic information. 

 Since the primary purpose of collecting vital statistics records is legal, there are 
strict regulations on healthcare professionals to assure that vital statistics data is 
reported accurately. This makes vital statistics records the most robust of all tradi-
tional public health records. Individuals are not allowed to opt out of vital statistics 
reporting. In that sense, the reporting is intrusive – it is identifi ed and you cannot opt 
out. But unlike most other forms of identifi ed surveillance data, it is not used for 
individual public health or law enforcement interventions. Thus, the intrusion into 
autonomy is very limited and easily balanced against the benefi t to the individual of 
having a reliable way to establish identity. 

 Unlike other public health records, birth and death records can be valuable to 
criminals. For example, the United States vital statistics recording system does not 
do a good job of matching death and birth records. This allows an individual to 
use a birth certifi cate of someone born about the time of their birth, but who died 
in infancy, as the basis for a false identity. The risk of improper use has been 
exacerbated in the online world. It may be necessary to include unique markers in 
vital statistics records, such as the DNA sample that was collected for screening for 
neonatal genetic diseases. Such enhanced records will raise signifi cant privacy 
questions.   

    Comparative Law Issues 

 Reporting laws are part of administrative law, the law that governs the relationship 
between government agencies and the people for noncriminal matters. Unlike some 
aspects of the United States legal system, the administrative law system parallels 
those in many other countries. All systems must balance the protection of public 
health and safety against individual privacy and autonomy. In the United States, and 
most other democratic societies, protections for the individual’s privacy increase 
when the purpose of gathering the information is to prosecute the individual for a 
crime. The individual’s rights are much more limited when the information is 
needed to prevent future harm to others. The legal cases used as examples in this 
chapter will only be binding law in the United States, but they are representative of 
common solutions to this balancing question as stated in Article 8 of the European 
Convention on Human Rights (European Convention on Human Rights Act  2003 ):

      1.    Everyone has the right to respect for his private and family life, his home and his 
correspondence.   

   2.    There shall be no interference by a public authority with the exercise of this right except 
such as is in accordance with the law and is necessary in a democratic society in the 
interests of national security, public safety or the economic well-being of the country, 
for the prevention of disorder or crime, for the protection of health or morals, or for the 
protection of the rights and freedoms of others.     
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       The History of Public Health Power 

 The fear of plagues is as old as society. They were a threat to individual health and 
life and a threat to the state itself. Epidemics could destabilize a society and, if the 
society was naïve to the infection, might totally destroy it (McNeill  1976 ). Public 
health was part of national security and subject to the legal deference due to threats to 
the state. Public health and national security still merge in surveillance for bioterrorism 
and pandemic illness. Since the power of the state is strongest when its existence is 
threatened, it is not surprising that historic public health powers were very broad. 

 Some of the fi rst public health laws are codifi ed in the book of Leviticus in the 
old testament of the Bible. The word “quarantine” derives from  quadraginta , mean-
ing 40. It was fi rst used between 1377 and 1403 when Venice and the other maritime 
cities of the Mediterranean adopted and enforced a 40-day detention for all vessels 
entering their ports (Bolduan and Bolduan  1949 ). This detention period allowed 
symptoms to develop among any infected persons so that they could be identifi ed. 
The English statutory and common law recognized the right of the state to identify 
and quarantine plague carriers. Blackstone observed that disobeying quarantine 
orders merited severe punishments, including death (Blackstone  1769 ). 

 The American colonies followed this English law, and when the United States 
Constitution was written, the public health powers of the colonies were left with the 
states (Cooley  1987 ). Soon after the Constitution was ratifi ed, the states were forced 
to exercise their police power to combat an epidemic of yellow fever that raged in 
New York and Philadelphia. The fl avor of that period was later captured in an 
argument before the Supreme Court:

  For ten years prior, the yellow-fever had raged almost annually in the city, and annual laws 
were passed to resist it. The wit of man was exhausted, but in vain. Never did the pestilence 
rage more violently than in the summer of 1798. The State was in despair. The rising hopes 
of the metropolis began to fade. The opinion was gaining ground, that the cause of this 
annual disease was indigenous, and that all precautions against its importation were useless. 
But the leading spirits of that day were unwilling to give up the city without a fi nal desper-
ate effort. The havoc in the summer of 1798 is represented as terrifi c. The whole country 
was roused. A cordon sanitaire was thrown around the city. Governor Miffl in of Pennsylvania 
proclaimed a non-intercourse between New York and Philadelphia. (Smith v. Turner  1849 ) 

   A few years earlier, in 1793, a yellow fever epidemic killed 10% of the  population 
of Philadelphia (Powell  1949 ). When individual rights were balanced against these 
threats to the public health and even to societal order itself, the courts found few 
limits to the public health power to protect the population, called the police power. 4  
This basic legal analysis and the deference to public health police power persist today. 

 The state has a second source of power that is used for some forms of public 
health surveillance, the  parens patriae  power. This is the power of the state as a 
parent to protect individuals, sometimes against their will. The classic example 
is involuntary mental health commitment. When the commitment is because the 
patient is a danger to others, it is a police power commitment. When the commitment 

4   This usage predates the use of police to mean law enforcement agencies dealing with criminal law 
matters. 
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is because the patient is a danger to himself/herself, it is a  parens patriae  
commitment. Programs to identify and report noncommunicable diseases, which 
contain a component of treatment or intervention to benefi t the affected person, are 
at least partially justifi ed by the  parens patriae  authority. Neonatal screening for 
genetic diseases to allow early treatment of the newborns is primarily a  parens 
patriae  intervention, although there is community benefi t (police power) in the 
epidemiologic data that is generated. 

 In contemporary law, most public health programs, including disease surveil-
lance and abuse reporting, are handled by state and local agencies under state law. 
The federal government collects data on environmental health, workplace safety, 
and occupational diseases. Some states run their own parallel programs that provide 
additional protections for the employees of the large employers covered by federal 
programs. These state programs also reach smaller employers that are not covered 
by the federal programs. National security issues, which implicate foreign powers or 
involve domestic terrorism, are handled by the federal government, in cooperation 
with local authorities.  

    Constitutional Restrictions on First-Party Data Collection 

 Obtaining fi rst-party information through a search is the most intrusive form of 
public health surveillance. 5  While the modern notion of privacy was unknown to the 
drafters of the Constitution, they were familiar with intrusive searches of their 
homes by British troops. As a result, the only privacy interest that is explicitly 
protected in the text of the Constitution is the security of one’s home and personal 
effects from a search. The 4th Amendment does not prevent these searches, but 
establishes a standard for legal process before a search can be done:

  The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but 
upon probable cause, supported by oath or affi rmation, and particularly describing the place 
to be searched, and the persons or things to be seized. (Constitution  1789 ) 

   The core requirement is a warrant issued by a decision-maker who is independent 
of the agency that is doing the search. That decision-maker is usually a judge 
because judges are from a different branch of the government than the agency 
requesting the warrant. The judge must determine whether suffi cient evidence has 
been presented to establish a reasonable probability that a search of a specifi c loca-
tion will turn up identifi ed evidence related to a purpose of the search. In criminal 
law cases, this means evidence related to a crime that has already been committed. 6  
These requirements prevent the so-called fi shing expeditions where the police 

5   Medical tests such as blood tests are considered searches for legal purposes; thus, the most intru-
sive search would be an involuntary medical test. 
6   This can include the criminal act of planning a future crime, such as conspiracy to commit mur-
der. The court does not need to wait until the murder is carried out. 
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search for evidence that might alert them to a crime. They also prevent searches 
from being used as harassment. 

 The Constitution also prevents a person from being forced to testify against 
himself. Testimony means actual testimony, not facts collected through searches or 
tests. With certain limited exceptions, the privilege against self-incrimination only 
applies to testimony in criminal proceedings. Self-incrimination is seldom at issue 
in public health investigations because public health investigators do not force people 
to provide information. For example, in contact tracing for sexually transmitted 
infections, people are not coerced into identifying their contacts. Even in matters 
that touch criminal law, such as prostitution, public health investigators usually do 
not involve the police because they know that doing so would destroy community 
trust, making it diffi cult to do disease investigations in the future.  

    Exceptions to Search Warrant Requirements 

 The 4th Amendment seems to require a probable cause warrant for all searches of a 
person’s home or effects. This makes sense for investigating crimes that have taken 
place, but does not fi t with the public health goal of prevention. Most public health 
searches are fi shing expeditions, in that they are looking for problems or data to try 
to understand some aspect of public health. Fortunately, public health searches were 
also known to the drafters. Colonial boards of health carried out warrantless searches 
for public health threats such as insanitary conditions or vermin. A homeowner who 
refused entry to a health inspector risked a fi ne and arrest. These searches continued 
after the ratifi cation of the Constitution. The fi rst case contesting these warrantless 
searches did not reach the United States Supreme Court until 1959 (Frank v. 
Maryland  1959 ). The court found that the 4th Amendment warrant requirements 
were limited to searches for evidence in criminal cases: warrantless public health 
searches were not unreasonable. The court stressed the long history of warrantless 
public health searches. They were considered a limited intrusion into individual 
rights because the evidence was only used to prevent future injuries, not for criminal 
prosecution. 

 The court revisited this question a few years later, during the political turmoil of 
the 1960s (Camara v. Municipal Court City and County  1967 ). It was concerned 
that health offi cials might abuse such unfettered discretion. The court recognized 
that public health searches were looking for conditions that might pose risks in the 
future, rather than looking for evidence of crimes that had already occurred. Thus, 
it would be impossible to specify the evidence that would be sought. Since many 
public health searches are based on general criteria such as the time elapsed since 
the last inspection, there is no specifi c probable cause based on individualized con-
ditions for a given home. The Supreme Court created a relaxed warrant requirement 
that allowed a warrant to be issued based on criteria such as the neighborhood to 
be searched, the time since the last searches, or generalized factors such as an 
increase in rats in the area. There was no need for specifi c information about each 
place to be searched. 
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 Since these non-probable cause warrants are used by administrative agencies, 
they are usually called administrative warrants to distinguish them from the warrants 
which are used for criminal investigations. Administrative warrants limit the possible 
misuse of searches without providing individualized protection for home or business 
owners. The Supreme Court also recognized that even this limited warrant was not 
necessary if it would unduly compromise the state’s ability to carry out the search. 
For example, if there were no time to obtain a warrant or if the process of obtaining 
the warrant might alert the subject of the search and prevent an effective search, the 
agency could demand entry without a warrant. Since these administrative searches 
do not provide 4th Amendment protections, they are not to be used as a subterfuge 
to search for criminal evidence without a proper probable cause warrant. 7  

 Warrants are not necessary if the subject of the search consents to the search. 
This is important in public health because most people will cooperate with public 
health inquiries. In most circumstances, public health offi cials ask for consent for 
searches and inquiries and only go to court for a warrant if there is no suffi cient 
cooperation. The court has also recognized constructive consent through a reduced 
expectation of privacy. Thus, operators of regulated businesses whose operating 
permits or licenses include a notice that they are subject to warrantless searches and 
inspections were found to have a reduced expectation of privacy and could not 
refuse a warrantless search. Most businesses that have a public health permit, such 
as food handling permits, hospital licenses, etc., are subject to these warrantless 
search and inspection provisions. These same provisions also apply to businesses 
that affect public safety, such as fi rearm dealers. 

 Administrative searches are often used to discover information about public 
health and safety risks such as fi re code violations and sanitation problems. Public 
health agencies can issue orders that require drawing blood or doing an x-ray to 
 collect information about dangerous communicable diseases. 8  In child abuse and 
neglect investigation, an administrative search might be used to evaluate the condi-
tion of the home of a child who is suspected of being neglected. This would be a 
fi rst-party search as regards actions taken against the caregiver for abuse, but a 
third- party search as regards the welfare of the child. 

 There are some cases where public health and safety investigators need to be 
aware of criminal due process rights. All child abuse and neglect cases are poten-
tially criminal law matters as the information may be used for prosecuting the 
abuser. Sexually transmitted infection investigations can become criminal law matters 
if rape is at issue. If communicable disease agents or toxins are used as weapons or 
as terrorist agents, then there will be a hybrid criminal and public health investigation. 
In general, if criminal charges are a possibility, it may be necessary to get a probable 
cause warrant so the evidence can be used in a criminal trial. If there is an acute 
threat, like a toxic release, the agency must protect the public health fi rst, even if it 
might limit the eventual use of the evidence that was gathered in a criminal trial.  

7   The courts have used this public health prevention rationale to authorize national security and 
counterterrorism searches based on general warrants that do not require probable cause. 
8   If the person consents to the test, no further action is needed. If the person refuses, then the public 
health agency will have to ask a court to enforce the order through the police or sheriff’s offi ce. 
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    Third-Party Surveillance 

 Most public health surveillance is based on getting information from third parties, 
i.e., someone other than the person the information concerns. Laboratories are 
required to report positive tests for communicable diseases. Healthcare providers, 
teachers, and many others are required to report potential child abuse and neglect. 
Outside the public health realm, banks are required to report cash transactions over 
a certain amount, and there are many other institutions that must report activities 
that might be linked to criminal activity or terrorism. 

 The legal rule is simple: with a few exceptions, you have no expectation of pri-
vacy in information held by third parties. That means that individuals have no right 
to prevent the government from collecting information that has been given to third 
parties. The government does not have to get a warrant to collect the information, 
and individuals do not have the right to be informed that the information is being 
collected. This is contrary to most people’s expectations, including those of many 
lawyers who do not work with administrative or national security law.  

    Legal Privileges 

 In the United States, there are two classes of exceptions to the general rule that there 
is no expectation of privacy in information held by third parties: common law legal 
privileges and protections provided by legislation. 9  There are three common law 
privileges: spousal privilege, priest-penitent privilege, and attorney-client privilege. 
Spousal privilege prevents one spouse from testifying against the other about the 
information he/she was told by the other spouse. This does not apply to information 
that the spouse gained independently, such as seeing a murder weapon. It would not 
include seeing the other spouse abuse a child, but it would include being told about 
the child abuse by the spouse. In many states, the spousal privilege has been 
abolished for child abuse reporting. 

 Priest-penitent privilege protects information given to a priest during confession. 
Information that the priest is told during pastoral counseling or during administra-
tive duties, such as supervising other priests, is not privileged. Many states have 
specifi c laws construing priest-penitent privilege very narrowly for child abuse 
investigation and reporting. Some have abolished the privilege entirely for child 
abuse cases. 

 Attorney-client privilege protects information told to an attorney by a client. 10  
Unlike the other two privileges, there is a constitutional basis for the attorney-client 
privilege in the constitutional right to be represented by counsel. Thus, the state 
cannot abolish the constitutional minimum attorney-client privilege. However, the 

9   These are mirrored in most Western countries. 
10   There is a separate, weaker privilege, called attorney work product doctrine, that protects infor-
mation that the attorney fi nds out himself/herself about the case. 
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constitutional attorney-client privilege is only about past behavior, not information 
about future crimes. This is embodied in state codes of ethics for lawyers, which 
typically allow – but do not require – reporting of potential future crimes by clients 
that may cause death or serious bodily harm. Child abuse would likely come under 
this exception. This would allow the state to require lawyers to report ongoing abuse 
without infringing on the constitutional right of counsel or the professional code 
of ethics. 

 Attorney reporting is, and has been, very controversial. Some states list attorneys 
as mandatory reporters in their abuse reporting statute, and others have a general 
duty for anyone who suspects child abuse or neglect to make a report. In states 
where attorneys have reporting duties, some allow the attorney-client privilege to be 
claimed if the attorney found out the information from the client. In the states where 
attorneys have a duty to report and there is no exception for attorney-client privi-
lege, there is the possibility that attorneys must report child abuse discovered in 
representing their clients and may be disciplined for failing to do so. 

 Divorce and custody battles pose unique legal and ethical problems for child 
abuse reporting. They are the rare situation where there is a substantial risk of false 
reports. Allegations of child abuse by one party can dramatically change the balance 
of power in the legal dispute. The court is unlikely to award custody to an abusing 
parent and may also fi nd greater fault (and give a greater settlement) against such a 
parent (Coulson  2007 ). The lawyer’s duty and the extent of privilege are also more 
diffi cult to determine because the information is about a wrongdoing by someone 
other than the client. 

 In almost all other arenas, persons who are given information that causes them to 
suspect child abuse are encouraged or required to report that information to child 
protective services. But when an attorney is told by his/her client that the opposing 
party in a legal dispute is abusing a child, the attorney must evaluate the truthfulness 
of the allegations. Failing to act on the information could prejudice the client’s case 
and leave the child open to further abuse. Bringing out the information in the legal 
proceeding and/or reporting it to child protective services will likely generate a 
heated response to the court by opposing counsel and lead to careful scrutiny by the 
judge. If the allegation cannot be proved, the court can order harsh sanctions against 
the client, even if the attorney was acting in good faith. If the court believes that the 
attorney was not acting in good faith, but was using the allegation strategically, the 
attorney may also face disciplinary action.  

    Statutory Protections for Personal Medical Information 

 Information held by third parties other than those entitled to one of the traditional 
three privileges is available to the government without a warrant unless it is other-
wise protected by statute. This includes medical information. While the literature 
often speaks of a physician-patient privilege, this is not a traditional legal privilege. 
It exists only to the extent that it has been created by statute. Before the 1960s, 

6 The Historical Background for Mandatory Reporting Laws in Public Health



116

few states had any specifi c legal protection for the physician-patient relationship. 
A physician who violated a patient’s confi dence broke no law, and it was diffi cult 
for patients to win damages in private lawsuits for breach of privacy. 

 At this point in time, all states have some form of medical privacy law, and there 
is a federal law, the Health Insurance Portability and Accountability Act (HIPAA), 
that also protects and regulates the disclosure of personal health information (PHI). 
HIPAA does not create a federal physician-patient privilege, nor does it allow state 
medical privacy laws to be enforced by the federal courts (Northwestern Memorial 
Hosp. v. Ashcroft  2004 ). None of these laws protect PHI from public health 
reporting. As summarized by the Centers for Disease Control and Prevention (CDC), 
HIPAA has a broad exception for public health reporting and investigation:

  Without individual authorization, a covered entity may disclose PHI to a public health 
authority that is legally authorized to collect or receive the information for the purposes of 
preventing or controlling disease, injury, or disability including, but not limited to:

   reporting of disease, injury, and vital events (e.g., birth or death); and;  
  conducting public health surveillance, investigations, and interventions.    

 PHI may also be disclosed without individual authorization to:

   report child abuse or neglect to a public health or other government authority legally 
authorized to receive such reports; and …  

  an individual’s employer, under certain circumstances and conditions, as needed for the 
employer to meet the requirements of the Occupational Safety and Health Administration, 
Mine Safety and Health Administration, or a similar state law. (CDC  2003 )     

  More generally, HIPAA provides an exception for any request from an adminis-
trative agency or from a court with a court order. Those administrative agency 
requests could include requests for medical records to audit billing, quality, or any 
other parameter of regulatory interest. This would preempt any contrary state laws 
if the request came from a federal agency. State privacy laws also allow reporting to 
public health and other authorities. These laws usually include immunity provisions 
for persons making reports to prevent lawsuits by persons who claim the report 
defamed them or invaded their privacy. Some protections are absolute, and others 
depend on the report being made in good faith.  

    Access to Reported Data Held by the Government 

 Governments have great power to collect information about individuals, with or 
without their permission. Some of this information, such as information about sexu-
ally transmitted infections, is very sensitive and could cause both personal distress 
and economic consequences if it was improperly disclosed. Concerns about such 
release have driven opposition to reporting programs of all kinds. Despite these 
ongoing concerns, public health agencies have a good record of preserving the 
privacy of reported information. 

 The public and the media do not have a constitutional right to information that is 
held by the government. The federal government did not create a statutory right of 
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public access to government-held information until 1967. This is called the Freedom 
of Information Act (FOIA). States have their own versions of public access laws, 
which are often called open records laws. While these laws allow wide access to 
government-held data, they limit public access to personal information held about 
identifi ed individuals. Most identifi ed public health reporting data is held at the state 
level and only reported to the Centers for Disease Control and Prevention (CDC) as 
aggregate numbers. The Occupational Safety and Health Administration (OSHA) 
collects extensive identifi ed public health data on workers exposed to toxic chemi-
cals and other workplace hazards. This data is available to employers and worker 
groups to facilitate safer workplaces. 

 Public health information is sometimes at issue in litigation. All reported public 
health data, as opposed to data developed by the agency through its own investiga-
tions, comes from sources that are not held by the government, such as patient 
medical records. A judge can order custodians of these original records to provide 
copies of the records to the courts in appropriate cases. It is much more diffi cult to 
get individual reported data from public health agencies, but not impossible, unless 
the state specifi cally protects information by statute. 11  

 Child abuse and neglect reports are hybrids, with some aspects of a public health 
record, but also aspects of a criminal law investigation report. While some of the 
information may be available in the child’s medical records, often there is information 
that is only recorded in the report or that was developed in the agency’s investigation 
of the case. Child abuse and neglect information is often at issue in legal proceedings 
and will be available to both the prosecutor and the defendant. It may be available 
to the press through trial proceedings, depending on state law. Outside of legal 
proceedings, the information is not generally available to the public. 

 A primary purpose of public health surveillance is to build datasets for epidemio-
logic research. This requires some level of access for researchers and for the public 
itself. Traditionally this was managed by the release of data without personal identi-
fi ers such as names and addresses. The data would have general information about 
the individuals such as age, zip code, and information about the disease condition. 
If necessary for the use of the data, other physiologic information such as age, 
weight, and lab test results and others and demographic information such as race or 
gender might be included. With the advent of social media, data aggregators, 12  and 
other Internet resources, it is possible to fi nd out the identities of many persons in 
the anonymous data provided by the state. 

11   Most states allow patients to request the release of information held about them by the state. This 
allows third parties such as employer or prosecutors to force the patient to sign a release, thus 
allowing access to the information. It is more protective to have an absolute statutory prohibition 
on release of public health information. 
12   Data aggregators are private companies that collect and sell personal information about individu-
als. This information is obtained from credit card companies, retailers, public databases such as 
police records, fi nancial institutions, Internet business, and any other legal sources of information. 
This aggregated data is a detailed profi le of the individual and can contain very specifi c medical 
information obtained from drug purchases and other sources of medical information not covered 
by HIPAA. 
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 In one case, the health department tried to limit public access to cancer registry 
data because it was concerned that the identities of persons with rare cancers could 
be determined by matching the data with other sources of information. It argued that 
this would violate the law that prevented the release of identifi ed public health 
report data. The court sympathized with the agency’s concerns but found that 
blocking public access to the registry data would undermine a primary purpose for 
its collection (Southern Illinoisan, a Div. of Lee Enterprises, Inc. v. Department of 
Public Health  2001 ). This will be a growing problem as social media and data 
brokers undermine the notion of personal privacy, making it possible to identify at 
least some individuals in public health datasets that are detailed enough for serious 
epidemiologic research.  

    Ethical Concerns 

 Healthcare providers are often shocked by the government’s broad powers to require 
reporting of patients’ confi dential information and the limits on patient’s authority 
to control this reporting. This illustrates the confl ict between public health ethics 
and medical ethics (bioethics). Public health ethics and communicable disease 
reporting evolved when communicable diseases were a threat to the state, as well as 
to the health of the public, and privacy was not a well-developed concept. The rights 
of the state to protect itself and the public outweighed the individual’s right to 
complete autonomy. 

 The medical ethics movement arose from the Nuremberg trials that prosecuted 
physicians who ran experiments on Nazi captives. It is focused on protecting 
individual autonomy (Trials of War Criminals  1949 ). The core value is that patients 
are entitled to control their own care and anything that is done to their bodies 
(World Medical Association  2013 ). More recently, this has come to include control 
over information about their bodies and their mental health: patients must consent 
to the collection and release of their medical information unless otherwise specifi ed 
by law (Health Insurance Portability and Accountability Act  1996 ). 

    HIV and the Breakdown of Public Health Reporting 

 The most ethically and epidemiologically diffi cult question is whether people 
should be allowed to opt out of reporting. From the individual-oriented bioethics 
view, patient autonomy should always be respected. This means that the patient 
should control whether the information is reported to the government. In contrast, 
traditional public health values reporting and its benefi ts to the community over 
individual autonomy, and so it does not allow an individual to opt out. 

 These policies coexisted into the 1980s. When the fi rst cases of unusual infections 
and rare cancers were seen in gay men in 1981, they were investigated and managed 
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with classic public health disease reporting and contact investigation. This was not 
seen as unethical or an invasion of privacy by the gay community. They had been 
cooperating in a large-scale reporting and contact tracing study of hepatitis B in 
bathhouses since the 1970s. As the epidemiology of the disease was elucidated, it 
was named acquired immunodefi ciency disease syndrome – AIDS. Reporting and 
contact investigation continued and soon showed an identical epidemiology to 
hepatitis B, strongly suggesting that it was a blood-borne pathogen spread by sexual 
contact, injection drug abuse, and blood transfusions. 

 It was not until the HIV virus was identifi ed and a screening test was developed 
that resistance to named reporting of infected persons surfaced. The concern was 
that health departments would leak the information to employers and others who 
would use the information to discriminate against asymptomatic persons who were 
infected with the virus. Civil libertarian groups pressured the states and CDC to 
allow anonymous testing of persons with HIV. Most states and the CDC agreed to 
this. The CDC pressured states that continued to require named reporting to allow 
anonymous testing. This undermined the ability to track and understand the spread 
of the disease and its natural history. 

 More troublingly, this opposition to HIV reporting became a general opposition to 
public health reporting. Many states weakened their disease control laws and made 
it more diffi cult to identify and manage persons with diseases such as tuberculosis. 13  
In the 1990s, states such as New York faced a resurgence of tuberculosis secondary 
to their weakened disease control programs (Brudney and Dobkin  1991 ). This led 
many states to reinstate some of the lost powers of their health departments. It took 
another decade for the CDC to realize that HIV could not be effectively understood 
and managed without named reporting and contact investigation. In 2006, the CDC 
began to require states to reinstate mandatory disease reporting for HIV and to 
encourage voluntary testing. The confl icts over HIV reporting and contact investi-
gation have been largely resolved in favor of the traditional disease control model. 
But the suspicion of reporting engendered by the controversy has empowered 
broader resistance to public health reporting, such as the collection of disease 
registry data.  

    Disease Registries 

 Disease registries are population-based datasets: a record of every person who is 
diagnosed with a disease. These are typically genetic and environmental diseases, 
not communicable diseases, and are usually rare conditions. The registry is used to 
accumulate as many cases as possible to help understand the epidemiology of the 
disease. This can allow the identifi cation of specifi c genetic markers or the causal 
agents for rare cancers. While disease registry reporting could be mandated under 

13   The opposition to vaccination also increased during this period, and many states responded by 
making it very easy for parents to opt their children out of mandatory childhood vaccinations. 
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the police power, many registries allow patients to opt out, and some require patients 
to opt in (Beskow et al.  2006 ). Both opt-out and opt-in requirements make it much 
more diffi cult to get a full dataset. If the disease is rare, these provisions can make 
proper analysis impossible because of the loss of data points and the possible selec-
tion bias of individuals who opt out. 

 Allowing patients to control access to information gathered by public health 
agencies makes large-scale epidemiologic studies much more diffi cult. It is very 
hard to track down all the patients to get their consent. This is particularly diffi cult 
with death certifi cate-based research where the legal representative of the estate 
must give permission. Since many people die without a will and have no formal 
representative for their estate, there is no effective way to get consent for the study. 
The national medical privacy law in the United States (HIPAA) has provisions to 
allow death certifi cate research without the consent of all the subjects.   

    The Future of Public Health Surveillance 

 Reporting has traditionally been seen as an exception to the private world of 
medical information. This private world was not a creature of law, but a result of the 
costs of physical access. Almost all medical information was written, usually hand-
written, on unstructured paper records. Bits of information about a patient were 
scattered through records held by multiple medical care providers. Each provider 
only held the information generated in that practice or facility. Security was lax, 
with a white coat often being the only identifi cation necessary to get a record. 
But getting that record meant fi nding the patient’s providers and physically going to 
their offi ces. For individual targets of reporters or investigators, there was little 
privacy. For the average patient, who was not being individually investigated, there 
was very effective privacy. 

 As medical information is collected in standardized electronic formats, it 
becomes much cheaper to obtain data on individuals and whole populations. Laws 
governing access, and technological protections against unauthorized access, take 
the place of the inherent security of paper records. A major objective of federal 
health policy is to move all medical information to electronic records. These records 
will be used as a massive resource for doing research for evidence-based medicine. 
At the same time, individuals are using social media and Internet-based health 
forums to share personal medical information and to search for medical information. 
Google searches for information about the fl u and fl u remedies show the beginning 
of fl u outbreaks before the offi cial fl u reporting systems (Cook et al.  2011 ; Ginsberg 
et al.  2009 ; Chan et al.  2011 ). 

 While there are ethical and legal issues in treating all personal medical informa-
tion as part of a research database, it is likely that these will be overcome through 
promises of better medical treatments at lower costs. Patients will be incentivized/
coerced into participating as a condition of insurance or access to desirable care 
systems. Most traditional public health reporting will become part of the “big data” 
analysis of all individual medical information. A harbinger of this is the New York 
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City Health Department reporting regulation requiring hemoglobin A1C testing and 
reporting on persons with diabetes (Chamany et al.  2009 ). Diabetes is an important 
disease, and proper management is a critical personal health issue, but unlike com-
municable diseases, it only threatens society economically. Congress is also using 
economic justifi cations for allowing health insurers to monitor people’s weight and 
other risk factors and assess penalties against them. 

 The notion that individuals give up the right to medical privacy because their 
medical conditions will increase the cost of medical care and thus burden society is 
a profound philosophical shift. Traditional reporting was based on the notion of 
direct threats such as infection or abuse. Economic risk-based surveillance and 
intervention are based on a communitarian notion of shared societal costs as justifying 
limits on individual rights. This implies a blurring of the distinction between public 
and private data, as is already happening with social media. Social media such as 
Facebook make their income by collecting personal information about their members 
and selling it to advertisers and others. Some of this data comes from the individual 
and some from their network of friends. Anyone who uses these media has no legal 
expectation of privacy in the information that they provide to the service. 

 There are other services called data aggregators that collect very detailed dossiers 
on every individual by buying data from merchants and credit card companies and 
other data services. Data aggregators started as credit reporting services but have 
expanded their business to collecting as much data as possible about every individual 
who uses credit, credit cards, or is otherwise trackable through available data. For 
example, you can learn a lot about a person’s medical conditions through their 
supermarket and pharmacy purchases. Women who purchase prenatal vitamins 
learn this when their email starts to fi ll with ads for baby-related products. If you 
include a person’s Facebook data and Google searches, you may get more information 
than if you had the person’s medical records. Add in the data that will be available in 
electronic medical records, and it will be possible to do very detailed public health 
and safety epidemiology without the need for anyone to generate reports and send them 
to the government. It will be possible to mine public health and safety data from the 
general universe of medical and personal information available about individuals. 

 Legally, the big data world does not present any new privacy issues. The data is 
all held by third parties, and the individual does not have any expectation of privacy. 
Technically, the major limitation of a data mining model over a reporting model is 
the excluded populations. Less technologically advanced countries will have much 
less data available. In the United States, many of the poor do not have Internet 
access and do not use credit, which limits the data available on them. But these 
populations are also diffi cult to monitor through the traditional reporting systems 
because they have fewer interactions with healthcare providers and others who have 
reporting duties. There are also people who do not use social media or the Internet 
but still seek medical care and otherwise participate in the economic system. While 
there may be less data on these two populations, there will still be the traditional 
medical record, which will now be electronic and subject to data mining. 

 Just as there are populations that are excluding from data mining, there are 
populations that could be data mined that are invisible to traditional reporting. 
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There are a signifi cant number of persons who avoid traditional medical care. 
They self- medicate with drugs and herbals bought over the Internet, sometimes 
illegally, and they seek information from persons outside the regulated medical care 
world. Most of this activity now takes place on the Internet and through social 
media, making information available through data mining that could not be 
captured through traditional reporting and investigation. 

 Making the transition from reports triggered by the specifi c medical diagnoses or 
events to data mining for public health information will require new legal arrange-
ments between data vendors and agencies doing public health surveillance. In some 
cases, this might mean broadening who has a reporting duty. In most cases, it will 
require developing new ways of analyzing data to identify public health informa-
tion. Police departments are already monitoring social media to identify pedophiles. 
This could be expanded to look for child abuse, perhaps even creating ways for 
victims to reach out for help through social media. Public health agencies could 
contract with sources such as Google to obtain disease control information mined 
from Internet searches.  

    Conclusions 

 The modern world of electronic data will transform public health reporting and 
surveillance. Traditional disease and child abuse reports generated by healthcare 
providers and caregivers are still the core data source, but it has always been an 
incomplete and imperfect source of information. The challenge for future data 
collection will be fi nding a way to retrieve valuable information from the ocean of 
data that is now available without becoming overwhelmed. National security 
agencies have learned the hard lesson that too much data can make it impossible to 
see patterns and identify risks in a timely manner. Public health agencies, with much 
more limited capability to manage large datasets, will have to develop partnerships 
with private data sources to effectively use new resources such as social media and 
Internet search data. Doing so successfully will greatly enhance their ability to 
protect the public’s health and safety.     
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     Chapter 7   
 A Theoretical Framework for Designing 
and Evaluating Strategies to Identify Cases 
of Serious Child Abuse and Neglect 

             Ben     Mathews    

            Introduction 

 A central dimension of the State’s responsibility in a liberal democracy, and arguably 
any just society, is the protection of individuals’ central rights and freedoms and the 
creation of the minimum conditions under which each individual has an opportunity 
to lead a life of suffi cient equality, dignity and value. A special subset of this respon-
sibility is to protect those who are unable to protect themselves from genuine harm. 
Substantial numbers of children suffer serious physical, emotional and sexual abuse 
and neglect at the hands of their parents and caregivers or by other known parties. 
Child abuse and neglect occurs in a situation of extreme power asymmetry character-
ised by physical, psychological, emotional, cognitive, social and economic inequality 
and dependency. The physical, social, behavioural and economic costs to the indi-
vidual, and the social and economic costs to communities, are vast and often endure 
through the lifespan. Children are not generally able to protect themselves from seri-
ous abuse and neglect. This enlivens both the State’s responsibility to protect the 
child and the debate about how that responsibility can and should be discharged. 

    The Hidden Nature of Serious Child Abuse and Neglect: 
Nondisclosure 

 It is extremely signifi cant that for many reasons, serious maltreatment is largely 
 hidden and undisclosed by the child and perpetrator. It occurs in the family sphere, 
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and apart from sexual abuse, it is most frequently infl icted on infants who are pre-
verbal and young children who cannot resist, represent themselves, resolve the situ-
ation or disclose the experience (Mathews  2012 ). Neonates, infants and very young 
children are clearly at the highest risk of fatality and serious harm from severe abuse 
and neglect – Kempe et al. ( 1962 ) remarked that severe physical abuse was mostly 
infl icted on children aged under 3 – and this infl uenced some of the fi rst mandatory 
reporting laws being limited to reports of abuse of children aged under 12 (Mathews 
 2014 ). Sexual abuse is characterised by numerous features so that it too is typically 
undisclosed by the child and the perpetrator. It is unsurprising then that children 
rarely disclose their own suffering, and in severe cases, which clearly constitute 
fundamental breaches of children’s rights and which often constitute criminal con-
duct, those who infl ict the abuse or neglect are also unlikely to do so. This hidden 
nature of serious abuse and neglect, and the silence which accompanies it, is a cen-
tral factor which must be acknowledged in any discussion of theory and social pol-
icy about responding to child maltreatment.  

    Public Health, Economics, Political Philosophy 

 Critical tasks for a liberal society and for any public health approach in responding 
to serious child maltreatment must be to employ strategies for primary prevention 
(population-wide approaches to prevent it occurring in the fi rst place), secondary 
prevention (approaches focusing on particular subsets of the population known to 
be loci of higher prevalence) and tertiary prevention (Turnock  2009 ; Gostin  2008 ). 
In the context of serious child maltreatment that has already been infl icted, this 
tertiary response aspect of the public health approach dovetails with the goals of a 
liberal society to protect fundamental rights. A core question arises for society, 
given that most serious child maltreatment occurs in the family sphere and is hid-
den, is unlikely to be disclosed by the child or by the person who infl icted it, causes 
substantial personal and economic harm to both individual and community and 
infringes fundamental individual rights and freedoms. The question is: How can 
society identify these situations so that the maltreatment can be interrupted, the 
child’s needs for security and safety, and health and other rehabilitation can be met 
and the family’s needs can be addressed to reduce the likelihood of recurrence?  

    A Theoretical Framework for Evaluating Policy Approaches 
to Identifying Cases of Serious Child Abuse and Neglect 

 This chapter proposes a theoretical framework applicable for any society that is 
considering justifi able and effective policy approaches – including decisions 
whether or not to adopt mandatory reporting laws – to identify and respond to cases 
of serious child abuse and neglect. The core of the theoretical framework is based 
on major principles from both classical liberal political philosophy and leading 
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political philosophers from the twentieth century and the fi rst part of the new mil-
lennium. The principles are also seen to be consistent with long-established funda-
mental principles recognised by both civil and criminal law. In addition, these 
principles are situated within and informed by health and economics disciplines. 

 Thinking about the theoretical basis of a mandatory reporting law is necessary 
for several reasons. While many jurisdictions have adopted mandatory reporting 
laws of varying dimensions, detailed consideration of their theoretical justifi ability 
is seldom undertaken, either by those who support or oppose the laws, both within 
and outside jurisdictions having the laws. Debates about the laws are sometimes not 
adequately informed and proceed under incorrect assumptions about the nature of 
the laws and without suffi cient consideration being given to their theoretical justifi -
cations. In addition, consideration of theoretical bases for the laws rarely takes place 
in relation to different types and extents of child maltreatment. In some jurisdictions 
which do not yet have mandatory reporting laws – both industrialised countries and 
developing countries – there are discussions about the normative status of these 
laws in the sense of whether they  should  be adopted in any form and why or why 
not, but these discussions tend not to include detailed theoretical examination. Such 
discussions also extend beyond normative debates to consider what different forms 
the law  can  practicably take, in light of competing social priorities and resource 
constraints; these conversations also should be grounded in a theoretical framework. 
As well, even among those who support the basic principles underpinning the laws, 
some may have questions about their appropriate scope and implementation and the 
place they occupy within any broader child welfare and child protection apparatus, 
which itself can be seen as a component of a public health system. 

 In human affairs, normative questions about what should be done and the reasons 
it should be done are unable to be fi nally settled to the satisfaction of every person. 
Any theoretical account moves from certain points of departure and must adopt 
certain philosophical preferences and reject or ascribe less value to others. 
Accordingly, in this chapter I do not claim to set down a theory that resists every 
alternative theory. Other perspectives adopting different social, philosophical and 
economic preferences would privilege other goals and outcomes. However, the the-
ory I propound here is animated by the genuine principles inherent in liberal theory. 
My argument is that other views which do not do so are fundamentally inconsistent 
with the genuine principles of liberalism and just societies, are not consistent with 
the claims and objectives of those societies, and that the framework proposed here – 
or something close to it – constitutes a legitimate model which is compatible with 
the central goals of a liberal society. Advocates of other approaches inconsistent 
with these principles must account for that incompatibility. 

 By developing a reasoned theoretical framework which is compatible with defi n-
ing concepts from law, public health and economics, this proposed theory can con-
stitute a useful guide and evaluative measure for social policy generation and 
decisions in the context of preventing, identifying and responding to child abuse. In 
the fi rst instance, I am here concerned with a primary goal: of identifying cases of 
severe abuse which otherwise would remain hidden.  Part 1  of this chapter fi rst 
briefl y situates the context: it identifi es the appropriate parameters of the discussion 
and proposes some working defi nitions of child abuse and neglect; identifi es key 
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social, health and economic costs of serious abuse and neglect; and explains the 
nature and provenance of mandatory reporting laws and their place and function as 
one component of a broader child welfare and child protection apparatus. It also 
acknowledges key rights enshrined in the common law and criminal law which 
protect children’s physical security (which relate to physical and sexual abuse) and 
rights to a minimum standard of care (which relate to neglect). In  Part 2 , I explore 
key principles from liberal political theory, drawing on the classical thought of 
Locke and Mill and more recent work by Rorty, Rawls, Okin and Nussbaum. I draw 
together strands of liberal thought to develop a framework within which the key 
social policy of mandatory reporting laws can be situated and evaluated, focusing 
on the individual rights and needs of the child to dignity, equality, freedom, security 
and, ultimately, a minimal opportunity in life. Nussbaum’s  capabilities framework  
( 2011 ) is particularly useful in this endeavour, and I draw on and extend this 
approach in considering social and legal policy in the context of serious abuse of 
children who cannot protect themselves or their own interests. It will be concluded 
that against this framework, and in the absence of a demonstrably superior alterna-
tive, mandatory reporting laws are a theoretically justifi ed and necessary component 
of a just society’s strategy for child welfare and community fl ourishing.   

       Part 1 

    Parameters of the Discussion: What Types and Extents of Abuse 
and Neglect Are We Talking About? 

 Two major parameters need to be made clear. First, while the types of child mal-
treatment have in recent years been extended in some jurisdictions, most notably to 
include exposure to domestic violence and prenatal exposure to maternal substance 
abuse, this discussion refers to the four classical forms of child maltreatment: physi-
cal abuse, sexual abuse, emotional abuse and neglect. This does not mean that theo-
rising about other familial-caused trauma to children and social and legal responses 
to those traumas cannot be informed by this model; but for the purposes of this 
chapter, I will confi ne the discussion to the four main maltreatment types. 

 Second, it needs to be made clear that in dealing with the topic of mandatory 
reporting legislation, this chapter does not deal with any and all extents of ‘abuse’ 
and ‘neglect’, but only with abuse and neglect that is of a  serious or severe nature 
and extent . This parameter needs to be made clear for two reasons. In the fi rst place, 
mandatory reporting duties in legislation are generally – despite some arguably ill- 
advised exceptions – premised on a duty to report only signifi cant or serious mal-
treatment and harm to children (Mathews and Kenny  2008 ; Mathews  2012 ). They 
do  not  require reports of trivial incidents or experiences, isolated discomfort or 
upset, poverty in and of itself, ‘less than ideal parenting’ or  any  ‘risk’ of suffering 
abuse or harm. The context of signifi cant actual abuse (with accompanying or likely 
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harm) having already been suffered – and clear cases where such abuse/harm has 
not yet been suffered but is at demonstrably clear risk of being suffered – is the one 
to which mandatory reporting laws are relevant, and this discussion proceeds on this 
basis. This was the original context which animated the fi rst reporting laws: Kempe 
et al. ( 1962 ) and the ‘battered-child syndrome’ were concerned with doctors’ failure 
to report cases of intentional serious physical injury to children through assaults 
causing fractures to the long bones, fractures to the skull and subdural haematoma. 
These were indisputably serious injuries and clear and profound breaches of the 
child’s individual rights to safety and security; the abuse and its harm had already 
occurred and the child was at clear risk of future further injury. This does not imply 
that ‘lesser’ forms of harm and risk of harm are not important and should receive no 
response by social, health and welfare systems to prevention or intervene; it simply 
marks the appropriate terrain of some forms of social and legal response that are 
central to this discussion. In the second place, this point is often missed in debates 
about mandatory reporting, meaning that misapprehensions occur about the nature, 
scope and likely consequences of mandatory reporting legislation, which can lead 
some commentators to making inaccurate statements and drawing unwarranted con-
clusions about both factual and theoretical matters.  

    Defi nitions of Each Type of Abuse and Neglect 

 For the purpose of discussion and operationalisation of the theory, it is also neces-
sary to use some defi nitions of each type of maltreatment. Adopting the basis of a 
previous model (Mathews and Bross  2014 ), I will use the following defi nitions of 
discrete abuse types, which draw on those proposed by leading scholars and which 
are consistent with rights and obligations in criminal law, civil law and child protec-
tion law:

•     Physical abuse  includes acts of physical assault by parents or caregivers which 
result in death or serious physical harm or which present an imminent risk of 
doing so; it excludes lawful corporal punishment. 1   

•    Sexual abuse  includes acts not only of penetrative abuse but also acts of mastur-
bation, oral sex, fondling, voyeurism, exposure to sexual acts, exposure to or 
involvement in pornography and other forms of commercial sexual exploitation, 
all of which are acts done to sexually gratify the abuser; it is usually infl icted by 
an adult, but is often and can be infl icted by another, usually older child, where 
the victim is not developmentally capable of understanding the acts or is not able 
to provide true consent (World Health Organisation  2006 ).  

•    Psychological or emotional abuse  exists when the relationship between the 
 parent or caregiver and the child is characterised by pervasive or persistent acts 

1   A clear challenge is presented by the question of whether and when corporal punishment is ‘phys-
ical abuse’. This chapter does not intend to explore this question in detail. 
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or omissions which result in serious emotional harm or present an imminent risk 
of doing so (Glaser  2002 ,  2011 ). 2   

•    Neglect  is constituted by omissions by parents or caregivers to provide the basic 
necessities of life such as food, shelter, clothing, supervision and medical care, 
which result in serious harm or present an imminent risk of doing so (Dubowitz 
 2000 ).    

 It can readily be seen that each defi nition clearly includes a dimension of ‘sever-
ity’ or ‘seriousness’. In the case of sexual abuse, all sexual abuse is seen as imme-
diately having such severity. For the other three types, the abuse or neglect must 
have already been of suffi cient severity to cause serious harm or to involve acts 
which have already been committed which may not yet have caused such harm but 
present an imminent risk/likelihood of causing such harm. 

 In each maltreatment subtype, a range of acts and harms can be present on a 
spectrum of severity. Some brief and by no means exhaustive examples of kinds of 
abuse/harm at each end of the spectrum for illustrative purposes will make it clear 
that some manifestations of ‘abuse’ and the harm caused by it will clearly be within 
the purview of theory and practice relating to a mandatory reporting duty, while 
others clearly will not.

 Abuse/acts and/or harm(s) of clearly suffi cient 
severity 

 Abuse/acts and/or harm(s) 
of clearly insuffi cient 
severity 

 Physical abuse  Physical assaults on neonates and infants; 
serious assaults on older children especially if 
using an implement; beating, whipping, 
burning 

 Minor physical acts for 
discipline, control or 
prevention of danger (e.g. 
crossing the road); 
reasonable (minor) corporal 
punishment where legally 
permissible 

 Sexual abuse  All sexual abuse is of suffi cient seriousness a   Not applicable; all sexual 
abuse is seen as being of 
suffi cient seriousness. Note 
that consensual peer activity 
is not classed as sexual abuse 

 Emotional 
abuse 

 Serious denigration and rejection of the child, 
persistent and profound lack of emotional 
interaction/attachment especially for neonates 
and infants 

 Occasional name-calling, 
shouting 

2   According to Glaser’s ( 2011 ) typology, there are fi ve categories of such harmful acts and omis-
sions: fi rst, emotional unavailability, unresponsiveness and neglect; second, interacting with the 
child with hostility, blame, denigration, rejection or scapegoating; third, developmentally inap-
propriate or inconsistent interactions with the child; fourth, failure to recognise or acknowledge the 
child’s individuality and the psychological boundary between the parent and the child; and fi fth, 
failure to promote the child’s socialisation within the child’s context, by either active mis- 
socialisation or corruption, by isolating the child or by failing to provide adequate stimulation and 
opportunities for learning. 

(continued)
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 Abuse/acts and/or harm(s) of clearly suffi cient 
severity 

 Abuse/acts and/or harm(s) 
of clearly insuffi cient 
severity 

 Neglect  Serious medical neglect especially of very 
young children, serious malnutrition 
especially of neonates and infants, clearly 
inadequate supervision, persistent failure to 
ensure child attends school, household 
featuring clearly dangerous conditions, e.g. 
faecal matter and other infection hazards 

 Occasional failure to 
provide desirable nutrition 
or clothing, without clear 
serious damage to health/
well-being; purely poverty-
related circumstances which 
do not cause severe harm 

   a  When discussing the concept of sexual abuse, a benefi t of the WHO defi nition above is that it 
enables accommodation of cultural practices which, for example, may involve nudity, but which 
lack a defi ning component necessary to constitute ‘sexual abuse’. For example, some cultures may 
practice family bathing or naturism, but such activities would lack the element of sexual gratifi ca-
tion which is a defi ning and essential feature of ‘abuse’. 

        Key Features of Serious Child Abuse and Neglect Which Must 
Be Considered by Any Theoretical Framework: The Nature 
and Costs of Serious Child Abuse and Neglect 

 There are central features of the phenomena and sequelae of child abuse and neglect 
which must be taken into account by any theoretical discussion. Chief among these 
are children’s developmental vulnerability, meaning that the youngest children are 
most frequently victimised; the breach of fundamental rights to bodily inviolability 
and security; the broad range of serious harms and health consequences to the child, 
which are both immediate and which endure, thus destroying or fundamentally 
impeding the development in the child of core capabilities which compromises 
functioning and fl ourishing throughout childhood and adulthood; the massive eco-
nomic cost; and the limited window of opportunity within which important dis-
abling harms can be remedied. 

 It is important to fi rst acknowledge that there are various dimensions of hetero-
geneity across and within both the types of maltreatment and their consequences for 
individuals. The matrix above clearly shows the differences between the kinds of 
abusive acts constituting maltreatment. Neglect in particular has several different 
subspecies: medical, nutritional, emotional, educational and supervisory. Different 
kinds of maltreatment are more likely to present different kinds of consequences for 
the child; but even within types, and even where the acts are the same kind, duration 
and chronicity, it is widely accepted that not all individuals will experience the same 
type or extent of all kinds of physical, social and behavioural consequences (Putnam 
 2003 ; Widom  2014 ). 

 However, we do know the age profi le of victimisation. Evidence from the USA 
of the incidence of maltreatment and the ages of victims show that for each type of 
maltreatment except sexual abuse, there is a  developmental vulnerability . That is, in 
general, the youngest children are most often victimised, which is unsurprising 
since they are the most vulnerable. Hence, infants aged under 1 year of age are most 
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often victimised, followed by infants aged 1, then infants aged 2; approximately one 
third of all victims are under 4 years old; another quarter are aged 4–7; and three 
quarters of all victims are aged under 12 (United States Department of Health and 
Human Services  2006 ). 

 In addition, it is broadly accepted that the adverse physical and mental health, 
behavioural, educational, social and economic consequences of respective kinds of 
serious abuse and neglect, and coexisting types, are extremely substantial (Gilbert 
et al.  2009 ; Paolucci et al.  2001 ). There are numerous studies and reviews of these 
consequences, especially in relation to physical abuse (see, e.g. Gershoff  2002 ; 
Landsford et al.  2002 ), sexual abuse (see, e.g. Chen et al.  2010 ; Nelson et al.  2002 ; 
Paolucci et al.  2001 ; Putnam  2003 ) and neglect (Hildyard and Wolfe  2002 ; Perry 
 2002 ; Veltman and Browne  2001 ). There are fewer studies of the effects of emo-
tional abuse, but there is still convincing evidence of its deleterious effects (Egeland 
 2009 ). Overall, in addition to fatalities, prominent common effects, which in many 
cases inherently compromise critical development or which persist through the 
lifespan, include failure to thrive; impaired brain development; impaired social, 
emotional and behavioural development; reduced reading ability and perceptual 
reasoning; depression; anxiety; post-traumatic stress disorder; low self-image; 
physical injuries; alcohol and drug use; aggression; delinquency; long-term defi cits 
in educational achievement; and adverse effects on employment and economic sta-
tus. For the purpose of this discussion, what is particularly notable is that it is not 
simply the physical insults and consequences to the child that are signifi cant; it is 
the impacts both direct and indirect, immediate and prolonged, on the child’s devel-
opment as a human – their  core capabilities  (Nussbaum  2011 ) – which are crucial. 
This central point will be returned to in  Part 2 . 

 In total, the economic costs to survivors, both in the short term and long term, 
and to families and communities, are profound. Direct and indirect economic costs 
at a national level in various countries have been estimated in the billions (Fang 
et al.  2012 ; Fromm  2001 ; Taylor et al.  2008 ). What is also of fundamental impor-
tance, and exacerbated by the fact that developmental vulnerability means that it is 
the youngest infants and children who are most affected, is that for young children 
who suffer compromised capacity as a result of this type of disadvantage, the ensu-
ing cost is not only massive but is probably  irremediable  later in life or is made 
extremely diffi cult and costly to remedy. The Nobel Prize winning economist James 
Heckman and others have highlighted this fact and the necessity of intervening at as 
early a stage in life as possible (Heckman  2006 ,  2008 ,  2013 ; Heckman et al.  2003 ; 
Shonkoff and Phillips  2000 ). The family environment is a critical predictor of early 
cognitive and noncognitive ability, and gaps in these skills emerge by age 4–6 
(Carneiro and Heckman  2003 ). Environments that do not develop these skills place 
children at a disadvantage which may never be restored. Economic return from 
early intervention is very high compared with later attempts to redress imbalances 
resulting from defi cient family environments (Heckman  2006 ). Heckman ( 2012 ) 
urged public investment in the provision and development of cognitive skills and 
socio-emotional and character skills (e.g. attentiveness, impulse control, persis-
tence) for disadvantaged children from birth to age 5. 
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 The need for early identifi cation of serious cases of child maltreatment before the 
capacity to intervene diminishes or expires appears so evident as to be unassailable. 
It also seems that intervening with the ‘hardest’ cases of disadvantage offers great-
est value. It makes sound economic sense to invest in these domains; while the ini-
tial cost may appear high, it is far less than the costs which will otherwise accrue to 
the individual and society. In addition, addressing early disadvantage in children 
may also diminish intergenerational cycles of disadvantage.  

    The Hidden Nature of Serious CAN: Nondisclosure 
and the Need for Case Identifi cation by Others 

 Serious child abuse and neglect is infl icted in the family sphere. In general, it is 
unwitnessed by others outside the family, and it is rarely disclosed by the child vic-
tim or the adult wrongdoer. Children rarely report their own situation to welfare 
agencies, accounting for 0.5 % of substantiated reports in the USA in 2004 (US 
Department of Health and Human Services  2006 , p. 20) and 2 % of substantiated 
reports in Canada (excluding Quebec) in 2003 (Trocmé et al.  2005 , p. 876). Parents 
and caregivers who infl ict maltreatment (and perpetrators of sexual abuse) very 
rarely report their wrongdoing: in the USA in 2004, only 0.1 % of substantiated 
reports were made by alleged perpetrators and a further 4 % by non-perpetrating 
parents (US Department of Health and Human Services  2006 , p. 20). Without a 
system where people outside abused or neglected children’s families bring the chil-
dren’s circumstances to the attention of authorities, many and perhaps most cases 
will remain hidden. Case fi nding remains a massive and central challenge. 

 This is further borne out by the mismatch between the true incidence of serious 
maltreatment as indicated by population studies and the number of cases brought to 
light in societies, including those that have adopted mandatory reporting legislation. 
Even where mandatory reporting schemes exist, many cases evade the attention of 
authorities for numerous reasons (Mathews and Bross  2014 ). As well, a large reser-
voir of cases will not become known to any authority fi gure (Sedlak and Broadhurst 
 1996 ). Population studies of maltreatment generally (May-Chahal and Cawson 
 2005 ; Radford et al.  2011 ; Sedlak et al.  2010 ), 3  and of discrete types such as sexual 

3   In the USA, the fourth National Incidence Study by Sedlak et al. ( 2010 ) (NIS-4) found an overall 
numerical decrease of 19 % in actual harm to children since NIS-3 in 1993. Nevertheless, in the 
study year 2005–2006, over 1.25 million children were signifi cantly harmed by abuse or neglect 
(this uses the very stringent actual harm standard, not the endangerment standard; as acknowl-
edged by Sedlak et al. (p 3), this actual harm standard exceeds even the standard used by CPS 
agencies as the substantiation threshold). The breakdown by maltreatment type was physical abuse 
(323,000), sexual abuse (135,300), emotional abuse (148,500) and neglect (771,700). Neglect 
included educational neglect (360,500), physical neglect (295,300) and emotional neglect 
(193,400). These numbers can be compared with those identifi ed by government child welfare 
agencies in that year: 899,454, which includes those endangered, not actually harmed (US DHHS 
 2007 ). In the UK, May-Chahal and Cawson ( 2005 ) found 16 % prevalence during childhood of 
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abuse (Dunne et al.  2003 ; Finkelhor et al.  1990 ; Rosenman and Rodgers  2004 ; 
Stoltenborgh et al.  2011 ) 4  and physical abuse (Rosenman and Rodgers  2004 ; Straus 
et al.  1998 ), 5  show that the number of cases which becomes known to government 
agencies is a small fraction of the real incidence. 

 Nondisclosure by parents and caregivers can be explained by the fact that serious 
maltreatment is a class of legal and moral wrongdoing which clearly constitutes 
fundamental breaches of children’s rights, and in many cases the behaviours in 
question will be criminal acts which also engage the power of the State. Children’s 
nondisclosure is often caused by the extent of their vulnerability; due to their infancy 
they are simply unable to do anything to protect themselves. Yet even when older, 
children’s nondisclosure is infl uenced by their vulnerability and their situation 
within a multifactorial and asymmetric power dynamic characterised by the child’s 
vastly inferior physical, cognitive, psychosocial, emotional and economic capaci-
ties. In the case of sexual abuse, which is sometimes infl icted by parents and care-
givers, this power dynamic will operate; but even when infl icted by others – most 
usually, another trusted adult known to the child or an older child – nondisclosure 
or long-delayed disclosure is still typical (Arata  1998 ; Paine and Hansen  2002 ; 
Smith et al.  2000 ), due to an inherent power asymmetry and further entrenched by 
its inherent secrecy; feelings of shame, guilt and embarrassment (Kogan  2004 ; Ney 
et al.  1986 ); threats; and fear of reprisals to the child or other family members 
(Palmer et al.  1999 ; Berliner and Conte  1990 ). Nondisclosure is also strongly indi-
cated in clerical abuse, a situation also characterised by multifactorial power dynam-
ics (John Jay College of Criminal Justice  2004 ; Parkinson et al.  2010 ).  

    The Nature and Purpose of a Mandatory Reporting Law 

 As outlined in more detail elsewhere in this book (see Chap.   1    ), mandatory reporting 
legislation refers to specifi c kinds of legislative provisions which impose a duty on 
specifi ed groups of persons to report designated types of child maltreatment. These 
designated persons are usually named occupational or professional groups who fre-
quently encounter children in the course of their work. The underlying concept is to 
impose a requirement on designated people who are well placed to detect cases of 
severe child abuse and neglect to report known and suspected cases to the attention 
of government welfare agencies, so that measures can be taken to ensure the child is 
safe, that the maltreatment stops, that rehabilitation can be provided and that the 

self-reported serious maltreatment, with the following breakdown by type: physical abuse (7 %), 
sexual abuse (16 %), emotional abuse (6 %) and neglect (11 %). 
4   Finkelhor et al. ( 1990 ) found that sexual abuse was suffered by 27 % of girls and 16 % of boys; 
Rosenman and Rodgers ( 2004 ) found that before age 16, 1.1 % experienced sexual abuse by a par-
ent. Dunne et al. ( 2003 ) found that before age 16, 12 % of girls and 4 % of boys experienced 
penetrative abuse and 33.6 % of girls and 15.9 % of boys experienced non-penetrative abuse. 
5   Straus et al. ( 1998 ) found that 4.9 % suffered severe physical abuse in a year. Rosenman and 
Rodgers ( 2004 ) found that before age 16, 5.2 % experienced physical abuse (punched, kicked, hit 
with an object or needed treatment). 
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needs of the child and the family can be identifi ed and supported. For example, if in 
the course of their work a doctor or a police offi cer or a teacher encounters a 3-year-
old child who has suffered severe intentional physical injury, or injuries suggesting 
sexual abuse or severe neglect, the legal obligation requires the professional to 
report their knowledge or reasonable suspicion that the child has been abused and 
has suffered harm to a government child welfare agency so that the agency can 
assess the child’s situation to determine what protective and supportive actions need 
to be taken. The legislation provides the reporter with protections as well: their 
identity as the reporter is confi dential, and they cannot be liable in any civil, criminal 
or administrative proceeding for any consequences of the report (Mathews and 
Kenny  2008 ). 

 The fi rst primary objective of these laws is to identify cases of serious child 
abuse and neglect. This remains so, whether the mandatory reporting law adopted in 
any given jurisdiction is of broader or narrower scope. There are two main ways in 
which the scope of these laws differs across jurisdictions (both between countries 
and within countries): which types of abuse and neglect must be reported and by 
which persons? Hence, there is a spectrum of mandatory reporting laws. At one 
extreme, a law such as Western Australia’s requires reports only of sexual abuse and 
limits the reporter groups to teachers, doctors, nurses, midwives and police. At the 
other extreme, jurisdictions require reports of all four forms of child abuse and 
neglect, as well as exposure to domestic violence, and apply this duty to a much 
broader range of reporter groups. After the report is made, it is then up to the rele-
vant child welfare agency to determine the appropriate assessment approach and 
response to the particular case. In one sense, the reporter’s task is complete once the 
report has been made, although if the reporter is in a continuing relationship with 
the child, such as a teacher, the person will have their normal duty to support the 
child in an appropriate way. 

    Provenance of Mandatory Reporting Laws: Kempe, the ‘Battered-Child 
Syndrome’ and Gaze Aversion 

 The concern to identify cases of serious child abuse and neglect, and to use the 
expertise and availability of numerous persons who deal with children in the course 
of their work, and who can thus act as protective ‘sentinels’ for the child’s welfare 
(Sedlak and Broadhurst  1996 ), is the central concept underpinning mandatory 
reporting laws. This concept remains as true today as it did in animating the fi rst 
reporting laws. As discussed in more detail in Chap.   1    , the fi rst mandatory reporting 
laws were enacted in the USA between 1963 and 1967 (Paulsen  1967 ; Nelson 
 1984 ). Motivated largely by the recognition of the ‘battered-child syndrome’ 
(Kempe et al.  1962 ), these laws were initially limited to requiring medical profes-
sionals to report suspected physical abuse infl icted by a child’s parent or caregiver. 
Kempe had identifi ed not only the situation of severe intentional injury being 
infl icted on parents but also the widespread reluctance and/or seeming inability of 
many doctors to recognise it and deal with it appropriately by reporting it to 
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authorities (Bross and Mathews  2014 ). Doctors’ repeated failure to act on clear 
cases of violent assault to infants embodied the phenomenon of ‘gaze aversion’; 
they looked away when they encountered a situation which caused them discomfort 
or psychological confusion. 

 Hence, one function of the mandatory reporting law was to place in law the ethi-
cal and moral obligations to act on behalf of a vulnerable child who one knew or 
suspected was the subject of serious abuse or neglect. The law represents the will of 
the people as represented by Parliament and as such sets down principles of accept-
able and unacceptable conduct. The mandatory reporting law states to the commu-
nity that child abuse and neglect, and children’s rights to security and safety and 
adequate chance in life, is taken seriously.  

    Extension of Mandatory Reporting Laws in Some Jurisdictions: After 
Kempe and CAPTA 1974 

 The scope of the initial legislation in all states soon expanded in three ways, spurred 
in part by the 1974 federal legislation: the Child Abuse Prevention and Treatment 
Act (CAPTA), which allocated funds to states based on the parameters of their laws. 
First, State laws were amended to require members of additional professional 
groups to report suspicions of abuse (some states would require all citizens to make 
reports). Second, the types of reportable abuse were expanded to include not only 
physical abuse but sexual abuse, emotional or psychological abuse and neglect. 
Third, the extent of harm required to have been caused or suspected to have been 
caused to activate the reporting duty was required by CAPTA to be unqualifi ed by 
expressions such as ‘serious harm’, and this accompanied many states abandoning 
such qualifi cations (Kalichman  1999 ).   

    The Most Recent Revision of CAPTA 

 This can be contrasted with the current version of CAPTA which, since 1996, 
defi nes ‘child abuse and neglect’ as meaning ‘at a minimum, any recent act or fail-
ure to act on the part of a parent or caretaker, which results in death,  serious  physical 
or emotional harm, sexual abuse or exploitation, or an act or failure to act which 
presents an imminent risk of  serious  harm’ (5106g(2)). The emphasis is clearly on, 
at a minimum, acts of abuse and neglect which have caused serious harm. The focus 
on signifi cant or serious harm is explicitly found in the legislation across Australia 
and in most US State laws. However, some jurisdictions in the USA and Canada 
have a less explicit focus on signifi cant harm. Some jurisdictions also restrict the 
duty to cases where not only is the harm qualifi cation present, but in addition, the 
child does not have a parent able to protect them from the harm.  
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    Rights Enshrined in the Common Law and Criminal Law Which 
Protect Children’s Rights to Physical Security and a Minimum 
Standard of Care 

 In their concern to protect children from serious abuse and neglect, mandatory 
reporting laws clearly parallel other legal remedies in both civil and criminal law. 
This is particularly the case of physical abuse, sexual abuse and serious neglect, 
although it is perhaps not as clear in the case of emotional abuse. 

 To fi rst consider criminal law, both common law jurisdictions and code jurisdic-
tions contain numerous provisions making it an offence to commit various kinds of 
physical and sexual assault, and these apply where the victim is a child. Examples 
of offences related to physical assault include common assault, assault occasioning 
bodily harm, grievous bodily harm, torture, manslaughter and murder. One excep-
tion commonly made is to allow corporal punishment, although over 30 countries 
now prohibit this (Durrant and Smith  2011 ), and even where it remains permitted, 
there are limits on its acceptable use so that it must generally be for legitimate dis-
cipline or control and must not be unreasonable. Examples of offences related to 
sexual assault include prohibitions on sexual activity with children, distinct from 
other sexual offences between adults, including indecent dealing with a child, 
unlawful carnal knowledge of a child and maintaining a sexual relationship with a 
child; and general sexual offences will also apply to child victims, including rape 
and incest. New categories of criminal offence have also recently been created to 
deal with offences related to the creation, distribution and possession of child por-
nography (often referred to as ‘child exploitation material’). 

 Finally, examples of criminal offences related to neglect of children also feature 
in various forms in virtually all jurisdictions. These offences include criminal 
neglect and failure to provide necessaries of life. 6  Some jurisdictions also have the 
offences of failing to protect a child from harm (see, e.g. the  Children, Youth and 
Families Act 2005  (Vic) s 493), of leaving a child unattended (s 494) and of endan-
gering the life of a child by exposure 7  – all also being species of neglect. 

6   For example, under the Criminal Codes of the Northern Territory, Queensland, Tasmania and 
Western Australia, it is the duty of every person who has the care of a child under 16 years old to 
provide necessaries of life to the child (Criminal Code (NT), s 149; Criminal Code (Qld), s 286; 
Criminal Code (Tas), s 145; Criminal Code (WA), s 263). Comparable provisions exist in the other 
non-Code Australian jurisdictions, including  Crimes Act 1900  (ACT), s 39;  Crimes Act 1900  
(NSW), s 43A; and  Criminal Law Consolidation Act 1935  (SA), s 30. For a case example of fatal 
neglect, see Ebony’s case: R v BW and SW (No 3) [2009] NSWSC 1043. 
7   Criminal Code 1899 (Qld) s 326;  Crimes Act 1900  (NSW), s 43;  Crimes Act 1900  (ACT), s 41 
(child under the age of 2 years);  Criminal Code  (NT), s 184 (child under the age of 2 years); and 
 Criminal Code  (Tas), s 178 (child under the age of 14 years). 
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    Civil Law 

 As with all criminal offences, the criminal offences noted above primarily recognise 
that these duties are owed not only to the child victim, but are duties owed to the 
State. This remains so even with modern victims of crime compensation schemes. 
Yet, alongside the criminal offences, the law clearly recognises the rights possessed 
by the child victim as having their equivalent in civil law, with this branch of law 
giving the child victim the right to a personal remedy to gain access to compensa-
tion for harm, injury, pain and suffering and other loss (such as lost opportunity and 
economic loss) and to facilitate health rehabilitation. For both physical and sexual 
assaults, the relevant causes of action lie in tort law, in trespass to the person (com-
mon law assault and battery) and in negligence. 8  For neglect, the cause of action 
would lie in the tort of negligence. 

 These rights and remedies in civil law rest on foundational concepts resonating 
with the individual rights and liberties recognised by liberal theory. The basic right 
underpinning all these is the general legal right to bodily inviolability, or bodily 
integrity, clearly recognised for at least three centuries. 9  The philosophical concept 
underpinning this legal principle is autonomy (self-rule); that is, an individual has a 
right to choose what happens regarding his or her own body, and this entails a right 
to bodily integrity. The principle of autonomy heavily informs the common law in 
general. 10  Autonomy is an interest held not only by parents, but by children. The 
very basis of tort law is that one individual has interfered with the ‘autonomy’ of 
another person’s body or private interests, either by an intentional act, a negligent 
manner of acting or a failure to act when under a legal duty to do so.  

    The Nature and Scope of Parental Power at Law 

 As between parents and children, these legal principles are consistent with and fl ow 
from the duties of parents which have been recognised at common law for centuries. 
Parents do not have untrammelled power over their children’s lives, liberties and 
freedoms; children are not the chattels of their parents. As observed by Locke in 

8   In  AB v Victoria  (Unreported, Supreme Court of Victoria, Gillard J, 15 June 2000), a Victorian 
jury found a government school principal and deputy principal liable for failure to report what was 
found should have amounted to a reasonable suspicion that the child had been and was being sexu-
ally abused. The action was pleaded in negligence, with the failure to report occurring in 1991–
1992. This was before Victoria introduced legislation in 1993 requiring teachers to report suspected 
child sexual abuse. The student was awarded $494,000 in damages for the contribution of the 
failure to report to her subsequent suffering of abuse by her stepfather and consequential injury. A 
common law duty has been held to coexist with mandatory reporting obligations in the USA 
( Landeros v Flood  (1976) 551 P 2d 389) and Canada ( Brown v University of Alberta Hospital  
(1997) 145 DLR 4th 63). 
9   Cole v Turner  (1704) 6 Mod 149;  Collins v Wilcock  [1984] 1 WLR 1172. 
10   Stuart v Kirkland-Veenstra  (2009) 237 CLR 215 at 248. 
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1690 – which we will come to shortly – parents had duties at common law to main-
tain, protect and educate their children. These duties were reinforced by leading text 
writers such as Blackstone ( 1765 ) and have been reinforced by the House of Lords 11  
and the High Court of Australia. 12  More recent examples of common law authorities 
referring generally to the duty owed by parents towards their young children can be 
found in cases of severe child abuse and neglect leading to the child’s death and 
parental liability for murder or manslaughter. 13  Indeed, parental power over their 
children is exceeded by the Supreme Court in its  parens patriae  jurisdiction; this 
recognises that the State is the supreme parent of children for the reason that it has 
the necessary power to look after those who cannot look after themselves and some-
times has to exert power over children’s lives when parents should not have that 
power or are otherwise unable to wield it (Seymour  1994 ).    

       Part 2 

 In a just society, including any liberal democracy, law is a tool for regulating con-
duct to promote and secure social justice, equality, dignity and fundamental human 
rights and for creating human capabilities. In  Part 2 , I will draw together strands of 
liberal thought to develop a theoretical framework within which the key social pol-
icy of mandatory reporting laws can be situated and evaluated. Landmark liberal 
theories have at their core a focus on the rights and needs of the individual – includ-
ing the child as an individual – to dignity, equality, freedom, security and, ulti-
mately, a minimal opportunity in life. It will be seen that, alongside the factual 
situation articulated in  Part 1 , the theoretical perspectives and concepts fundamental 
to liberal thought, and hence to a legitimately ordered liberal society, are entirely 
consistent and compatible with, and in fact require, a device such as a form of man-
datory reporting law as part of a functioning child welfare apparatus. 

    Social Justice and Individual Rights 

 The conceptual basis for any law or policy in human affairs in a liberal democratic 
state must be to promote the key principles with which a liberal polity is concerned. 
The fundamental position is that individuals, including children, are free and equal 
and have rights to security and should have equal opportunities which are not 
unfairly limited by chance or by the typical dimensions of personhood which have 

11   Gillick v West Norfolk and Wisbech Area Health Authority  [1986] AC 112. 
12   Secretary, Department of Health and Community Services (NT) v JWB and SMB (Marion’s 
Case)  (1992) 175 CLR 218. 
13   R v BW [No 3]  [2009] NSWSC 1043;  Sam v The Queen  (2011) 206 A Crim R 67. 
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historically been used to discriminate against people and perpetrate injustice and 
undesirable power imbalances: gender, race, religion and class. The essence of the 
modern liberal project is to promote fundamental ideals of equality, freedom, dig-
nity and autonomy and in an applied sense to do this by creating social conditions 
that better advance these priorities. Social and legal measures can be devised to help 
create conditions of lived experience so that these goals are more likely to be 
achieved for more individuals, and especially those in traditional dimensions of 
vulnerability, overcoming the natural imbalance in opportunity bestowed by the 
pure chance of birth and the inequality that fl ows from that lottery. The creation of 
better opportunities for those born into less equal conditions translates to provision 
to these individuals of a higher chance of attaining these core attributes of personal 
security, equality of opportunity, autonomy and dignity. The benefi ts of such oppor-
tunity creation fl ow to individuals, communities and the entire society. 

 In the context of child maltreatment, core ideas and ideals animating this 
approach can be found in many of the most prominent thinkers from liberal thought 
and related theoretical positions. While children’s welfare and relations between 
parents and children have not explicitly occupied a great deal of time in these writ-
ings, both classical and more recent, there are suffi cient acknowledgments of chil-
dren’s place in this theory on which we can construct an applied framework. These 
observations can be seen to resonate with legal principles in common law, which 
were noted earlier. While the theorists discussed below expound various principles 
over a time span of more than 300 years, a common strand uniting their ideas is 
evident: that a genuinely liberal society must not ignore wrongs committed against 
children by adults, including most signifi cantly by parents and caregivers. Notions 
of parental liberty should not be unduly privileged over children’s rights to personal 
security. A just society must include measures to address the vulnerability of chil-
dren to abuse and neglect and to promote children’s rights to dignity, security, egali-
tarian treatment and a decent opportunity in life.  

    John Locke: Within Liberal Society, Parental Power Is Limited 
and Conditional; Children Have Rights 

 John Locke’s  Second Treatise of Government  ( 1690 ) has as a starting point that 
people are born free and equal, meaning not that this is so in reality, but that a legiti-
mate government must be arranged so as to promote this value. For Locke, the 
legitimacy of government in a political society rested on its central concern to 
secure individuals’ ‘property’, with ‘property’ embracing not only goods and realty, 
but the individual’s life, liberty and security. The very reason for government’s exis-
tence was to protect and secure the rights of the individual. This purpose of govern-
ment marked the justifi able parameters of State action. Within the family context, 
Locke stated that parental power extended only to govern children for their own 
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‘help, instruction, and preservation’ (Locke  2003 , p. 176); it did not extend to life or 
death or the child’s liberties. The child’s rights were acknowledged: ‘The power of 
the father doth not reach at all to the lives, liberties and estates of the child, which is 
only in [the child’s] own disposing’. Parental guardianship was conditional on being 
appropriately exercised and so could be forfeited (pp. 126–127). These principles 
were groundbreaking at the time, given the social realities of children’s lived experi-
ence and given that, on a broader scale, an institution as fundamental as education 
did not become compulsory in England until the 1880s. However, the principle of 
the child’s liberty and right to security of the person – while often breached – can be 
seen as a logical and long-articulated principle in the liberal framework.  

    John Stuart Mill: Liberalism Must Protect Children 
in the Family Sphere 

 Possibly the most prominent and infl uential next proponent of children’s fundamen-
tal rights in the family and social context was the infl uential theorist and campaigner 
John Stuart Mill. In 1859, in his famous work  On Liberty , Mill demanded the pro-
tection of children from external injury (Mill  1998 , p. 14). Signifi cantly, despite all 
the other contexts in which children suffered various depredations – workplaces 
such as mines and factories, the street for the homeless and destitute and other insti-
tutions such as orphanages – Mill identifi ed the family sphere as the most important 
domain requiring State control to prevent abuse of power ( 1998 , p. 116). Fundamental 
to this insight was Mill’s recognition of the link between a distorted sense of paren-
tal liberty over their children and the State’s neglect to secure children’s safety 
( 1998 , p. 116). These principles were consistent with Mill’s harm principle, in 
which he formulated a concept demarcating the limit of the State’s justifi able sphere 
of action and, as a corollary, the individual’s sphere of protected activity. Mill’s 
harm principle posited that the State may not intervene in an individual’s behaviour 
provided it is only self-regarding and causes no harm to others. For Mill, the State 
could intervene to respond to a parent’s behaviour that harmed her or his child, but 
not in relation to behaviour that did not. The parameters of what can be said to con-
stitute suffi cient ‘harm’ are slippery, and the methods of State intervention are 
numerous and may involve measures which are supportive as well as coercive; but 
one example Mill provides relates to the parental duty to ensure their child is edu-
cated (the reason being that the child has a right to be provided by their parent with 
an education and hence an opportunity to succeed in life; society also has a right not 
to have to support an uneducated child). If a parent could not pay for their child’s 
education, this should be subsidised by the State. Mill is notable for being particu-
larly attentive to children’s rights and needs; it is no coincidence that he also broke 
new ground in advocating for the rights of women, another marginalised group, in 
 The Subjection of Women .  
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    International Legal Instruments Increasingly Recognise 
Children’s Rights 

 Since Locke’s and Mill’s writings, major social developments occurred to translate 
some of these principles into practice. One example is the provision of universal 
compulsory education – the failure to ensure one’s child attends school would now 
be seen as a species of parental neglect, i.e. educational neglect, and under the man-
datory reporting law in New South Wales, this is a form of child maltreatment. 
Others include broader healthcare for children (failure to secure aspects of which 
would be another species of neglect, i.e. medical neglect) and extension of criminal 
laws regarding various assaults to children. 

 In addition, these fundamental rights expressed in political philosophy have 
since been translated into several core human rights instruments. These can be 
traced to the League of Nations’  Declaration of the Rights of the Child  1924, the 
 Universal Declaration of Human Rights  1948 recognising childhood as requiring 
special care and assistance and the  Declaration of the Rights of the Child  1959 
articulating the need for children’s rights: ‘the child, by reason of his [or her] physi-
cal and mental immaturity, needs special safeguards and care, including appropriate 
legal protection’ (Pr. 2). Most recently, the  United Nations Convention on the Rights 
of the Child  1989 contains various children’s rights. Most specifi cally in this con-
text, Article 19 obliges States parties to take all appropriate legislative, administra-
tive, social and educational measures to protect children from all forms of abuse and 
exploitation. There are also rights to life, a minimum standard of health and an 
education. These rights can clearly be seen to involve rights to certain things and 
rights against certain things: ‘negative liberties’ and ‘positive liberties’. These rights 
map clearly onto the recognised forms of child abuse and neglect:

•    The right to life, liberty and security (physical abuse, sexual abuse)  
•   Freedom from abuse, freedom from exploitation (physical abuse, sexual abuse)  
•   The right to health (nutritional neglect, medical neglect, prenatal substance 

abuse)  
•   The right to an education (educational neglect)     

    Richard Rorty: A Philosophical Pragmatist Concerned 
with Decreasing Suffering and Giving Children an Equal 
Chance of Happiness 

 In more recent theoretical work, the core concerns of earlier liberal theorists are 
adopted, explored and extended. While the context for such theoretical work is 
somewhat different to that inhabited by Locke and Mill, the central concerns for 
individual equality, fairness and a reasonable opportunity at a decent life – including 
an adequate start in life – are readily apparent. Some of this thought emanates from 
thinkers such as Richard Rorty, an avowed pragmatist in the tradition of Charles 
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Peirce, William James and John Dewey, for whom a philosophy of hope became 
more useful and meaningful for lived experience than the aridity of philosophical 
debates about the existence of fundamental truths. Rorty used as a standard for 
weighing the goodness of an action whether it is ‘more useful’ for creating a better 
future by ‘containing more of what we consider good and less of what we consider 
bad’ – with the goods embodied by such goals as variety, freedom and growth 
( 1999 , pp. 27–28) and other concrete advantages for lived experience. In this vein, 
Rorty also stated that ( 1999 , p. xxix): ‘What matters for pragmatists is devising 
ways of diminishing human suffering and increasing human equality, increasing the 
ability of all human children to start life with an equal chance of happiness’. Hence, 
while having shelved any attempt to solve the traditional ‘reality/appearance’ dis-
pute, Rorty adopted as an evaluative measure of conduct and policy the central 
tenets of liberal society: freedom, egalitarianism, increasing respect and equality 
and diminishing suffering. For Rorty, this approach is embedded in an ability to 
sympathise with others’ pain, sensitivity to that pain, and a feeling that we owe a 
moral obligation to those who endure that pain (p. 14).  

    John Rawls: The Fundamental Conditions of a Just Society 

 For Rorty and fellow pragmatists, the test of the goodness of an idea is in part its 
ability to generate consensus. This impulse towards the generation of a consensus 
about what is fair and just, and a sound plan for action, can also be seen in the work 
of John Rawls, often seen as the most signifi cant political philosopher of the twen-
tieth century. In  A Theory of Justice  ( 1971 ), Rawls devised the tool of a thought 
experiment, using the twin concepts of the original position and a veil of ignorance, 
as a means of contemplating and arriving at the fundamental conditions of a society 
which would provide its citizens with a reasonable chance of equality and human 
fl ourishing. Rawls posited that if a group of rational people were placed in the ‘orig-
inal position’ of having to design the fundamental characteristics of the society into 
which they were born, with these persons being situated behind a ‘veil of ignorance’ 
such that they did not know any of their personal or familial attributes on being 
born – such as their race, gender, creed, wealth or class – then they would choose 
organising political and economic principles for that society which would ensure 
equal basic liberties for all citizens (on Rawls’s conception, confi ned to civil and 
political rights), equality of opportunity and the ‘difference principle’: that social 
and economic inequalities are only just if they produce compensating benefi ts for all 
and especially for the least advantaged members of society. 

    The Benefi ts and Limitations of Rawls’s Theory 

 The benefi t of Rawls’s theory is that it reveals at least part of the essence of what a 
just society must contain, stripped of the contaminated motivations fl owing from 
more advantaged accidents of birth. However, some have observed that the actors in 
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Rawls’s original position – as in other social contract theories – are assumed to be 
in a position of rough physical and cognitive equality; they are adults possessing 
rationality and agency. While they are contemplating what features a just society 
should possess to enable each rational agent to fl ourish to a minimal level, the group 
of actors does not contain those without moral or prudential rationality, and it 
appears that the task set does not include the requirement to ensure justice and 
equality for those who lack these attributes. Curiously, perhaps indicating that the 
theory refl ected its time, those in the original position were also stated to be ‘heads 
of families’, a fundamentally limiting factor which has been trenchantly criticised 
(Okin  2004 ); additionally, sex was not a characteristic placed behind the veil of 
ignorance, so that issues of gender equality and oppression were neither acknowl-
edged nor considered. Furthermore, surprisingly and problematically, as it is funda-
mentally inconsistent with the spirit of the exercise and with the core concepts of 
liberalism itself, Rawls conceded (at least initially) that those who cannot enter 
agreements or contracts – including children – are not owed political justice. 14  

 While it is perhaps reasonable to conclude that even this more limited group of 
actors in the original position would choose principles of social organisation which 
neither permit severe child maltreatment nor allow it to go unaddressed, this gap in 
Rawls’s model presented a conundrum that others would identify and confront, 
including Susan Moller Okin ( 1989 ,  2004 ). Of particular relevance to this discussion, 
Rawls has been strongly and persuasively criticised for simply assuming that family 
relations are just (Okin  1989 ,  2004 , p. 1550). These criticisms prompted Rawls to 
turn his attention to some but not all familial injustices and power asymmetries.  

    Rawls’s Response to Criticisms of Ignoring Familial Injustice, 
and Statements on Children’s Rights 

 In 1997 Rawls provided several responses to these points in  The Idea of Public 
Reason Revisited  ( 1999 , pp. 156–164). Of particular relevance are Rawls’s state-
ments about justice in the family sphere and children’s rights. Rawls acknowledges 
that the family is part of the basic structure of society to which the core principles 
of justice apply because a central role – and therefore a duty – of parents is to raise 
and care for their children, so as to ensure their moral development and education 
so that they can develop into responsible adult citizens. Rawls disputes Okin’s claim 
that his theory applies to the family as a structure itself but does not apply to the 
internal workings of the family, hence leaving inequality for women unattended. He 
does this by maintaining that while political principles do not apply  directly  to the 

14   This might have been based on a view that only a ‘reciprocator’ can possess a right. On that view, 
rights and duties are correlative and reciprocal so to every right you have there is a corresponding 
duty that you owe. On this view, children owe no duties, so could not have rights. On this view, 
having an interest is not the same as having a right, and we might well have obligations to children 
based on their capacity to have interests, but these obligations cannot be cashed out in terms of 
corresponding rights. Others, with whom I agree, would argue that possession of interests is suf-
fi cient to bear rights, and one does not need to be a reciprocator to have rights. 
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internal life of the family, they ‘impose essential constraints on the family as an 
institution and so guarantee the basic rights and liberties, and the freedom and 
opportunities, of all its members…by specifying the basic rights of equal citizens 
who are the members of families. The family as part of the basic structure cannot 
violate these freedoms’ (p. 159). 

 Signifi cantly, Rawls continued that (pp. 159–161):

These principles do not inform us how to raise our children, and we are not required to treat 
our children in accordance with political principles…Surely parents must follow some con-
ception of justice (or fairness) and due respect with regard to their children, but, within 
certain limits, this is not for political principles to prescribe.  Clearly the prohibition of 
abuse and neglect of children, and much else, will, as constraints, be a vital part of family 
law …Just as the principles of justice require that wives have all the rights of citizens,  the 
principles of justice impose constraints on the family on behalf of children who as society’s 
future citizens have basic rights as such …the principles of justice still put essential restric-
tions on the family…adult members of families [are] equal citizens fi rst…No institution or 
association in which they are involved can violate their rights as citizens… The equal rights 
of women and the basic rights of their children as future citizens are inalienable and protect 
them wherever they are …If the so-called private sphere is alleged to be a space exempt from 
justice, then there is no such thing.  

    Rawls’s Revised Model: Children’s Rights as Citizens 

 These statements indicate that if he had not previously done so, Rawls had come to 
accept that children possessed fundamental rights both within and beyond the fam-
ily and that it was important to recognise this. His statements about children’s rights 
within the family, including the right to be free from abuse and neglect, are particu-
larly notable. They show beyond any doubt that on his approach, there were funda-
mental limits on what parents were permitted to do in relation to their children and 
that abuse and neglect should neither be permitted nor allowed to go unaddressed. 

 In one immediate respect, however, Rawls’s revised outlook can and should be 
readily modifi ed. Wherever Rawls refers to children’s rights as  future  citizens, the 
reference must be simply to  children as citizens . This is so because there is no doubt 
that children are citizens, each being entitled to protection by the laws of their coun-
try and being bound by legal duties themselves. Children’s duties and entitlements 
do not accrue on majority; they are present throughout childhood. This is embodied 
in legal principles, and some rights are even present before birth. It would be plainly 
inconsistent with liberal theory to deny children these rights to safety and security 
in the family sphere. 

 Other theorists identifi ed issues with the mechanics of Rawls’s approach, while 
supporting its overall usefulness as a device for identifying principles of social jus-
tice. Okin ( 2004 ) herself defended liberalism as the organising framework for soci-
ety, arguing that ‘liberalism properly understood, with its radical refusal to accept 
hierarchy and its focus on the freedom and equality of individuals, is crucial to 
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feminism…consistent and fully developed liberalism, quite radically revised so as 
to include women, has great potential for feminism’ (p. 1546). Similarly, Nussbaum 
( 1999 ) observed that, rather than being too focused on the individual, liberalism 
needed to pay  more  attention to the individuals within the family sphere. Some of 
these other theorists have since further developed notions of what characteristics 
must be supported in individuals’ lives to enable a minimum standard of equality 
and opportunity, with these theories being far more cognisant of injustices in spheres 
Rawls left less well attended: especially gender and the family. In this regard, the 
most prominent and useful among these thinkers is the work of Martha Nussbaum.   

    Martha Nussbaum’s ‘Capabilities Approach’ to Social 
Justice and Human Development 

 The sensitivity to others’ pain identifi ed by Rorty fi nds an echo in Martha 
Nussbaum’s ‘capabilities approach’ to social justice and human development 
(Nussbaum  2011 ). At its core, this approach is concerned with ensuring that govern-
ment secures, protects and fosters certain capabilities in each individual citizen, as 
without a certain level of these capabilities, it is not possible for an individual to 
lead a life of suffi cient equality, dignity, autonomy and freedom. On this approach, 
the central duty of a legitimate government is to generate and secure the circum-
stances under which the individual’s capabilities are created. 

 There are ten stated core capabilities which are seen as necessary for an individ-
ual to live a decent life. The attainment of these capabilities does not require an equal 
measure of each capability across all individuals in society. Rather, it requires an 
‘ample threshold’ (p. 36) or minimum measure of each capability for each individ-
ual, without which the individual’s dignifi ed existence and capacity to fl ourish is 
unjustly compromised, and  those who require more help should receive that help  
(p. 24). Signifi cantly, each person is seen as  an end in themselves  and is not a means 
to an end (p. 35). The consequence of this is that social policy – which can  sometimes 
enhance individuals’ capabilities even when focused on groups, namely, families – 
must  primarily  be focused on the needs of the individual. This focus on the individ-
ual person’s needs is required precisely because the group-based structures within 
society may in fact be the context and cause of individual injustice and suffering. 

 Accordingly, the fundamental inequalities that may subsist within core societal 
structures such as the family must be addressed. An example of this is that to the 
extent that a traditional patriarchal family and the actions occurring within it cannot 
be reconciled with attainment by individuals within the family of the capabilities, then 
that structure must be radically reassessed and its adverse effects remedied. Within the 
family context, Nussbaum maintains correctly, with Mill, that those views within 
classical liberal thought which sought to preserve the family sphere as private and 
therefore immune from intervention aimed at overcoming injustice infl icted in the 
private sphere were  inconsistent  with true liberalism (Nussbaum  2011 , pp. 146–147); 
and it is clear that such injustices must be addressed in any fair society. 
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 The ten capabilities, in summary form (pp. 33–34), are:

    1.    Life: being able to live a life of normal length   
   2.    Bodily health: being able to have good health, nourishment and shelter   
   3.    Bodily integrity: being able to be secure against violent assault including sexual 

assault and domestic violence, being able to move freely, having opportunities 
for sexual satisfaction and reproductive choice   

   4.    Senses, imagination and thought: being able to think and reason in a way 
informed by education, being able to use thought in connection with material of 
one’s own choice, being able to use one’s mind freely and to have freedom of 
expression and choice   

   5.    Emotions: being able to have attachments to people, to have feelings and to 
love; freedom from impediments to emotional growth   

   6.    Practical reason: being able to form one’s own conception of the good and to 
critically refl ect on one’s own life plan, freedom of conscience and religion   

   7.    Affi liation: being able to live with and interact with others and to imagine 
another’s situation (empathic development); freedom of assembly, freedom of 
speech; being able to enjoy social bases of self-respect through being seen as 
equal to others (freedom from discrimination on grounds of race, sex, sexual 
orientation, ethnicity, caste, religion, nationality)   

   8.    Other species: being able to live with concern for the natural world   
   9.    Play: being able to laugh, play, enjoy leisure and recreation   
   10.    Control over one’s environment: being able to participate in political choices, to 

possess property rights and to seek employment on an equal basis with others     

 Some instances of a lack of a key capability will be particularly disadvantageous, 
creating what some have termed ‘corrosive disadvantage’ (Wolff and de-Shalit 
 2007 ) which produces a cascade of disadvantage by compromising or destroying 
other of the core capabilities; in these areas Nussbaum urges particular investment 
of scarce resources (pp. 99–100). In addition, affi liation and practical reason are 
seen as being especially important capabilities that promote, and are necessary for, 
the attainment and use of others. What is also highly signifi cant in the practical 
application of these principles is that Nussbaum refuses to accept that in a context 
of apparently limited resources, there must always be trade-offs between these 
capabilities; it is simply the task of government to fi nd a way to attain the necessary 
minimum standard. This may not entail the immediate securing of all capabilities 
(p. 39); but what should happen is that government should explore all possible ave-
nues by which the capabilities can be secured and how people can more closely 
realise a capability even if it cannot be satisfactorily secured. 15  

15   Nussbaum notes that creative solutions may play a part. An example from the Indian state of 
Kerala, which combined provision of education with a midday meal to children; this overcame a 
social obstacle presented by children’s wage-earning for families previously outweighing the 
advantage seen in allowing children to attend school. Subsequently, illiteracy has been almost 
eradicated and India’s Supreme Court requires all government schools in the country to provide 
such a meal. 
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    Nussbaum Extending Rawls 

 Nussbaum’s approach is substantially consistent with much of Rawls in its concern 
with a just ordering of society to overcome the inequalities and hence the injustices 
created by the accident of birth. In this sense, it is of the same liberal lineage in its 
concern to overcome traditional divisions of reality and opportunity based on class, 
gender, race and religion and instead to enable a fairer conferral of opportunity to 
obtain meaningful values inherent to a dignifi ed human life. 

 However, Nussbaum moves beyond Rawls’s consensus approach to the social 
contract limited to those in symmetrical relationships of power, by being not only 
concerned with inequality generally (even in the traditional senses acknowledge by 
liberal thought), but by being more explicitly and consciously concerned with several 
dimensions of  inherent inequality , including those in which there is a clear asymme-
try of power, which are not commonly central to the liberal project. One of these is 
the treatment of the disabled, which would cover a broad population including chil-
dren with cognitive impairments, to elderly persons with dementia and other neural 
conditions. In essence, this concern constitutes an attempt to ensure that those with an 
innate lack of power are adequately represented in ways beyond Rawls’s exercise. 

 Nussbaum’s expansion of the circle of human concern is highly signifi cant 
because it clearly embraces not only the interests of those with cognitive impair-
ments; it also embraces a clear consideration of children’s interests. In 2012 (Dixon 
and Nussbaum  2012 ), Nussbaum would explicitly identify children’s rights as a 
new fourth frontier of justice, after the three she had identifi ed earlier in  Frontiers of 
Justice  ( 2006 ). 16  The basis for this was children’s  special vulnerability  and the fact 
that the social contract model does not adequately cater for theorising entitlements 
in domains characterised by marked power asymmetry; children’s special vulnera-
bility means they are not the free independent and equal agents in the social contract 
model; their ‘unusual vulnerability and powerlessness’ requires a new approach to 
basic rights. 17   

    The Capabilities Approach, Children’s Rights and Child Maltreatment 

 At the core of Nussbaum’s capabilities approach is a striving to nurture each indi-
vidual’s potential as a human being by ensuring the protection of a suffi cient amount 
of the core capabilities required for each individual to deploy those attributes in 

16   Justice between nations, justice for the disabled and justice for animals. 
17   In my view this is consistent with an even more developed version of Rawls’s social contract, 
original position and veil of ignorance. If the rational actor in the original position was approach-
ing the situation with knowledge that certain conditions were required in childhood to enable 
development and fl ourishing, then those conditions would have to be adequately considered. That 
is, they would have to consider the position not just of adults ‘fallen from the sky fully formed’ into 
such a society; they would have to consider also and especially the developmental requirements of 
humans from birth. Hence, the exercise requires a second dimension of imaginativeness and a third 
dimension of empathy. 
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their own life. The way in which the individual uses those capabilities is determined 
by their own choice; the concern is therefore to arrange social policy to ensure that 
all individuals have an adequate ‘set of opportunities, or substantial freedoms’ 
(p. 18) to exercise genuine autonomy. This has a similar motivation to Rorty’s core 
goal, but adds multiple layers of practical content to the ambition. 

 Nussbaum comments that ‘capability-destruction in children is a particularly 
grave matter and as such should be off-limits’ (p. 27), meaning that those charged 
with the care of children should not be at liberty to destroy their capabilities. As 
well, while accepting that parents have some degree of freedom to make decisions 
regarding their children, there are some types of activity which should not remain 
guarded by this private sphere: ‘Some issues are, or should be, easy: we should all 
agree that domestic violence and child sexual abuse should be aggressively policed 
by the state’ (p. 148). While being a much broader and more nuanced theory, it is 
possible to discern a resonance between the capabilities approach and what Kempe 
described as ‘the child’s right of access to society’ which animated the fi rst manda-
tory reporting laws. It is notable that Nussbaum recognises that while the capabili-
ties approach is concerned with the situation of all individuals in a society, as befi ts 
a theory fl owing from political liberalism, it is ‘concerned with entrenched social 
injustice and inequality, especially capability failures that are the result of discrimi-
nation or marginalization’ (p. 19) and charges government and public policy with 
the urgent task of improving the quality of all people’s lives. Children who experi-
ence severe maltreatment are a particularly vulnerable and marginalised group. 

 One of the most prominent social goods on an application of the capabilities 
approach is the right to education (152ff) as this is not only a good in itself, but it 
enables the securing and advancement of other goods. However, we can readily 
view the entire set of capabilities as a useful and apposite matrix. It is plain that 
many of the core capabilities are integral to this proposed theoretical framework in 
the context of child abuse and neglect. The fi rst three capabilities clearly map onto 
direct rights and freedoms (1, 2, 3) and are relevant to protection from physical 
abuse, sexual abuse and neglect. The others (4, 5, 6, 7, 9) are also relevant because 
the typical social, behavioural and psychological consequences of serious abuse and 
neglect either compromise or destroy these capabilities. The way in which the capa-
bilities approach connects with child abuse and the fourth frontier of justice is to 
focus on the developmental aspect. Without a minimum amount of certain goods, an 
individual child is unable to develop a cascade of other attributes, particularly cog-
nitive and emotional skills. These then fl ow down into compromised development 
of other core capabilities.    

    Conclusion 

 This theoretical framework indicates fi elds of political, legal and social activity to 
protect children from certain types of fundamental breaches to their rights as citi-
zens and actions which destroy and compromise their core capabilities. These 
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capabilities have their roots in the ideals promoted by liberal society and are demon-
strably concrete and suggest the kinds of measures justifi ed in responding to them. 
The framework evinces a robust theoretical basis which supports the development 
and implementation of a mechanism to identify cases of serious child abuse and 
neglect. 

 The theoretical discussion alone does not of necessity indicate the conclusion 
that ‘a mandatory reporting law is required’; this would clearly be too prescriptive. 
However, when taken together with other key features of the context of child mal-
treatment identifi ed in  Part 1  – the often severe effects; its hidden nature; its criminal 
nature; the age of victims; the likelihood that it will not be voluntarily brought to the 
attention of welfare agencies by parents or the child; the evidence that at least before 
law and policy were fi rst created, even professionals whose ethical role required 
care for patients would ignore obvious cases; the lack of demonstrable evidence that 
another method is superior in bringing such cases to light; and economic wisdom in 
early capacity building in the disadvantaged – then a strong normative conclusion 
crystallises. If we are genuine about promoting children’s rights and if we take these 
matters seriously, then  some  measure should be adopted to identify these cases, so 
that the child’s situation can be identifi ed and addressed. 

 This requirement leads to the question:  what  measure should be adopted to iden-
tify these cases? This is where Dr. Kempe and his colleagues found themselves in 
the late 1950s. Their solution was to respond to a particular type of child abuse – 
severe physical abuse – and the inaction of a professional group, by advocating for 
a mandatory reporting law: a legal obligation to report suspected serious cases of 
child abuse, together with associated mechanisms to support such a scheme. This 
would only be one part of a system of child and family support – Kempe strongly 
advocated for secondary prevention ( 1976 ) – but nevertheless an essential part. To 
date, the evidence of case fi nding in jurisdictions with such an approach, compared 
with their counterparts, indicates that on balance it is practically far superior than 
other alternative methods (see further Chap.   1    ). 

 The  capabilities approach , and its fi delity to the core principles of liberal society, 
children’s rights as citizens and children’s special vulnerability and suffering of 
serious abuse and neglect in the family sphere, complements and is consistent with 
a public health approach to child maltreatment. Just as the public health approach is 
consistent with mandatory reporting as one element of such an approach, so too is 
the capabilities approach consistent with governmental measures (in this case, via 
legislation and associated measures such as reporter training, intake agencies, 
response services and provision of health and rehabilitative services) to respond to 
the child’s needs and enable the protection of and fostering of the child’s core capa-
bilities. Hence, the tertiary prevention aspect (a mandatory reporting law for exist-
ing serious harm and for clear and high risk for serious harm) is necessary because 
of the asymmetric power dynamic and other features characterising the context of 
serious child abuse and neglect, including the child’s special vulnerability and 
inability to do anything to remedy the problem. This response is focused on protect-
ing certain of the child’s core capabilities in an immediate sense (e.g. life, bodily 
health and bodily integrity: capabilities 1–3) and on creating the conditions under 
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which other of the child’s core capabilities can be nurtured and sustained in future 
(e.g. senses, emotion, practical reason, affi liation). Without an intervention facili-
tated by a report by a sentinel reporter, these will not be possible (this assumes the 
parent will not seek assistance, an assumption borne out by the evidence). In addi-
tion, the secondary prevention aspect (reporting of children at clear risk of severe 
harm) also has similar effects, as well as having as a focal point of concern the 
development of capabilities in the parent. An approach to child and social welfare 
which contains as one strategy a mandatory reporting law for serious child abuse 
and neglect is consistent with and, on this theoretical approach, is required, to 
advance a genuine commitment to the true principles of liberal theory and children’s 
rights and the fl ourishing of children, future generations and broader society.   
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    Chapter 8   
 Ethics and the Identifi cation and Response 
to Child Abuse and Neglect 

             Jacqueline     J.     Glover       and     Lisa     M.     Justis   

            Introduction 

 Child abuse and neglect continues to be a growing concern around the globe (Hart 
et al.  2011 ). To some, the ethics related to child maltreatment may seem to be rela-
tively straightforward – maltreatment is wrong so don’t do it, and if you witness it, 
report it. But for professionals, communities, and families struggling to make good 
choices on behalf of children, the ethical issues are not so easy (Levi  2008 ). They 
involve confl icting obligations and require an ethical framework to think through 
the issues. What follows is the identifi cation of an ethical framework and its appli-
cation to clinical issues involving the thresholds of mandatory reporting, family as 
decision makers, end-of-life decision making, visitation and placement, funding 
priorities, research, and the two emerging controversial issues of reporting pregnant 
women whose substance use behaviors put their fetuses at risk and obesity as medi-
cal neglect.  
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    An Ethical Framework 

 An ethical framework includes the articulation of the values of the stakeholders, 
identifying where they may be in alignment, and developing an argument for what 
values should take precedence when they are in tension. By defi nition, an ethical 
issue arises when values are in tension and people need to think through how best to 
balance their confl icting obligations. The concern about child abuse and neglect 
arises out of the deeply held values of non-malefi cence (not harming) and benefi -
cence (promoting well-being). Other important values include respect for the auton-
omy (self-rule) of patients and families and respect for the family relationships 
themselves. Privacy, confi dentiality, compassion, promoting trust, and fi delity 
(promise-keeping) are also central. Justice is also a very important value, although 
it is one of the hardest values to agree about, especially in the sense of fair allocation 
of scarce resources. But justice is also central to our concept of advocacy on behalf 
of vulnerable children and undergirds the criminal justice system’s concerns about 
due process, fair punishment, and rehabilitation. 

 There has been a recent call to switch from a welfare framework in child abuse 
and neglect identifi cation and treatment to a child’s rights or human rights frame-
work (Hart et al.  2011 ). In the USA, where rights language predominates, one 
would expect that the ethical dialogue would already consider basic human rights. 
But that is not necessarily the case. There is much disagreement about which rights 
take precedence and rights language itself can be very polarizing. Consider, for 
example, the seemingly endless debate between a “right to life” on the one hand and 
a “right to choose” on the other hand. A call for universal healthcare in the USA 
prompts a debate between negative rights of noninterference (liberty interests) and 
a positive right to education, public safety, healthcare, and other necessary elements 
of an equal opportunity to fl ourish (Gostin  2010 ). Rights language tends to be used 
as a kind of trump card, thrown down as if it already answers the ethical questions. 
But what is a moral right in the fi rst place? There is general agreement about legal 
rights – the processes and procedures guaranteed in constitutions, laws, and com-
mon law. But a moral right is different. It is a justifi ed claim, and if you have a justi-
fi ed claim, there is a correlative obligation on the part of someone to refrain from 
doing it or to provide it. To call something a right is to identify something as being 
so supremely important that people must attend to these specifi c obligations. If 
rights language can be so polarizing in dialogue, why not simply discuss our obliga-
tions – what is owed and to whom? 

 This difference in ethical dialogue refl ects some deep cultural differences, 
between an emphasis on the independent individual and his or her free choice, and 
an emphasis on interdependence in a community, and the obligations we share to 
promote a life well lived for all together. To some, the only rights are rights of non-
interference (Sade  2012 ). But for others, rights are associated with positive welfare 
claims (Gostin  2010 ). Ethical dialogue in many parts of the world identifi es human 
rights and human dignity as basic components of an ethical framework and ethical 
decision making. Article 19 and the General Comment 13 of the UN Convention on 
the Rights of the Child seek to use a child rights approach “to promote a worldwide 
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reformulation of child protection priorities, policies and practices” (Hart et al. 
 2011 ). Underreporting and underfunding is a basic problem everywhere. And if 
rights language succeeds in drawing attention to these issues, it has served a very 
good purpose. And if rights language succeeds in bringing the issues of justice front 
and center, it also has served a very good purpose. At a policy level, what kind of 
society do we want to be? What do we owe our children, especially in an environ-
ment of limited resources to meet seemingly limitless needs? 

 Child rights language is used to highlight the importance and signifi cance of 
children and the appreciation of the particularity of each and every individual child. 
“The particular child has never existed before and will not again…..Every child 
deserves respect and promotion of its unfolding/emerging added value to life” (Hart 
et al.  2011 ). This is a far cry from the history of children as replaceable chattel – 
only valued instrumentally for what they could do for their parents (Murray  1996 ). 

 In the clinical setting, obligations toward the child have to be balanced with obli-
gations toward the family. In the USA, there are movements promoting both patient- 
centered care and family-centered care (AAP, Committee on Hospital Care and 
Institute for Patient- and Family-Centered Care  2012 ). In pediatrics, the decision 
framework is referred to as the “best interest” standard. In the absence of an adult 
patient with values and preferences of his or her own, parents are presumed to be the 
most appropriate decision makers for their children. Out of love and a deep sense of 
responsibility, it is assumed that parents will act in their children’s best interests. 
But as we have been discussing, children don’t only belong to their families. They 
are also members of communities and the broader society who are concerned for 
their welfare and providing them an open future (Feinberg  1980 ) and a fair chance 
to participate in community life (Glover and Caniano  2011 ). Healthcare profession-
als, acting on behalf of these larger societal values, often have to challenge parents 
who seem to be making decisions or are behaving in ways that are not in their chil-
dren’s best interests. Parents and families are important, but their decisions and 
actions are not unqualifi ed. This balancing of obligations to families with indepen-
dent obligations to children is the ethical framework identifi ed by the Committee on 
Bioethics of the American Academy of Pediatrics ( 1995 ). So the stakeholders in the 
ethical framework include the child, siblings, parents, other family members and 
friends, healthcare professionals, and social institutions like hospitals, clinics, the 
criminal justice system, social services, and other governmental entities.  

    Mandatory Reporting 

 Some in the literature have argued that this “best interest” standard is too vague and 
subjective to guide decision making in pediatrics and that something more like the 
“harm threshold” should be used instead (Diekema  2004 ). Parents should be given 
wide latitude to make decisions on behalf of their children unless it reaches the 
threshold of “harm.” But Diekema’s harm standard assumes that we can more read-
ily calculate harm than benefi t. That may be true, but there still are remaining 

8 Ethics and the Identifi cation and Response to Child Abuse and Neglect



160

questions about how much harm is enough to trigger a report of child abuse or medi-
cal neglect, which would be the mechanism to override parental decision-making 
authority. 

 Levi identifi es uncertainty about what counts as abuse or reasonable suspicion 
that abuse has occurred as being at the heart of the ethical issues in child abuse and 
neglect (Levi  2008 ). At stake are the values of not harming, promoting benefi t, 
respecting cultural differences, and justice. He gives the example of spanking to 
illustrate cultural differences in the use of corporal punishment. Intention and pro-
portionality play a role. But in spite of the fact that there may be gray zones, “….no 
reasonable person would dispute the notion that an adult who non-accidentally 
infl icts serious harm on a child commits an act of abuse” (Levi  2008 ). And although 
intention plays a role in some contexts (injuring a child by pushing the child out of 
the way of an oncoming car), good intentions do not render any practice immune 
from being judged abuse (Levi  2008 ). 

 Where should the threshold be for mandatory reporting? If the threshold is too 
low, we risk violating principles of justice and not harming. Mandated reporters are 
more likely to suspect and report children whose ethnic and socioeconomic profi les 
are different from their own (Levi  2008 ). Reports and investigations of child abuse 
can destroy families and careers (Levi  2008 ). The ideal would be sensitive and care-
ful investigations and help for at-risk families, but often the reality can be very dif-
ferent and families are damaged in the process (Levi  2008 ). Additionally, some are 
concerned that reporting is not the best way to protect a child’s interests. Levi’s 
discussion of these factors is meant not to suggest that reporting is wrong, but the 
counterbalancing values should be included in a calculus of when to report (Levi 
 2008 ). Also, setting the threshold too high for mandatory reporting risks not pro-
tecting children from harm and losing the opportunity to intervene on behalf of an 
at-risk family. 

 One of the most interesting discussions in the Levi chapter is about your obliga-
tions when you genuinely think that reporting is not going to help the child. Your 
obligations to support the law and protect the child from harm are at odds. 
Conscientious refusal is only justifi ed when certain conditions are met: (1) you 
genuinely believe that reporting suspected abuse will result in net harm, (2) you are 
confi dent that the child is not at risk for subsequent harm and you are willing to take 
responsibility for their safety, (3) all other law-abiding options are also conducive to 
signifi cant harm, and (4) you are willing to defend your choice publicly and accept 
the legal penalties for not reporting (Levi  2008 ). A possible concern with this 
approach is overconfi dence in your ability to protect a child. “However imperfect, 
CPS agencies provide the only systematic approach for investigating and safeguard-
ing a child’s well-being” (Levi  2008 ). The American Medical Association’s Code of 
Medical Ethics recognizes the values underlying the law. Principle III states, “A 
physician shall respect the law and also recognize a responsibility to seek changes 
in those requirements which are contrary to the best interests of the patient” (  http://
www.ama-assn.org/ama/pub/physician-resources/medical-ethics/code-medical- 
ethics.page    ). 

 The literature has shown that there are a constellation of concerns and barriers to 
reporting. A concern that the response will be worse than the status quo is only one 
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of potentially many. Professionals are also concerned about what will happen to 
their relationships with patients and families. They also identify a need for further 
education and raising general awareness of these issues (Pietrantonio et al.  2013 ). 
Rather than relying solely on the mandatory reporting mechanism, some would 
propose switching the ownership of the problem of abuse from just some to all of 
us. A colleague, when talking with students, identifi es this preemptive approach. He 
teaches, “When you see a stressed mom in the grocery store screaming at one of her 
children and threatening to hit the other because the child is pulling candy from the 
shelf, we, as caring citizens/neighbors should intervene and say something like 
“you seem really stressed – can I help you by picking up the candy?” and then put 
yourself between the child and the mom while –picking up the candy” (Krugman 
2014, School of Medicine, University of Colorado, Researcher in Child Abuse and 
Neglect, personal communication). It seems overly simple and very diffi cult to mea-
sure in an evidence-based way, but it could change the culture and be a visible sign 
that we value  our  children and we won’t let them be treated badly. 

 Another approach is to view mandatory reporting not as the problem to be solved 
but as an opportunity of sorts in that it can be a gateway to services. It represents the 
identifi cation of people at risk and could be associated with various primary preven-
tion strategies. If you fail to report a situation where a child may be at risk – if there 
are other children in that home – they could be harmed as well. Reporting can also 
be viewed as part of the resilience process, where the law sets the stage for child 
safety and child and family well-being planning (Wekerle  2013 ). 

 Finally, to address concerns about the values of trust and preserving relationships 
with patients and families, some are proposing that it is possible to partner with 
families through the reporting process. Professionals need to develop certain com-
munication skills, akin to the SPIKE method for breaking bad news. They report 
that it is possible to preserve the relationship even through reporting (Pietrantonio 
et al.  2013 ). 

  SPIKE  (Pietrantonio et al.  2013 ) stands for:

      Setting  – It is important that the setting be private with little chance of interruptions. It 
should be away from the child(ren). Providing privacy and respecting confi dentiality 
preserves caregiver dignity. Conversations about the limits of confi dentiality at the 
beginning of the relationship could help mitigate concerns further down. If there are 
concerns for physical reprisal (which is rare), additional support (staff or security) can 
be nearby.  

   Perception  – The fi rst step is to assess the caregiver’s percepts of the concerns. “What have 
you been told? What is your understanding?” A health professional who shows patience 
and a willingness to take the time to ensure that the caregiver has understood, can aid in 
lessening confusion. By engaging the caregiver in a discussion of what might happen to 
the child with a report to CPS and soliciting their opinions, professionals can suggest a 
non-judgmental and collaborative approach.  

   Invitation  – It is not appropriate to ask permission to make a report to CPS. The goal is to 
maintain honest and open communication by sharing with the caregiver your concerns 
and what your obligations are in light of them. “I’m afraid that someone has hurt your 
child and these are my responsibilities.” It may be helpful to negotiate the scope of 
information to be shared with CPS or to even have the caregiver present for the call.  

   Knowledge  – It is important to share information about clinical fi ndings that led to the deci-
sion to report in a clear and understandable way. Among the information to be shared is 
information about possible outcomes.  
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   Emotions  – Responding to emotions is essential throughout the conversation. It is impor-
tant to observe any emotions, identify them and the reason for the emotion and perhaps 
most importantly, let caregiver know that the emotion has been understood. Although it 
may be diffi cult to withhold judgment, an empathic response toward the caregiver and 
withholding criticism strengthens the therapeutic relationship. (Pietrantonio et al.  2013 )    

   Ethically, this partnership is the ideal way to respect all of the values at stake – 
promoting well-being of the child and family by beginning the opportunity to build 
resiliency, not harming by failing to report, reducing the harm by the way you 
report, and respecting the family and the family relationship. It also respects the 
professional and societal values that undergird the law of mandatory reporting.  

    Three Case Examples 

 The above more theoretical discussion could benefi t from the description of three 
kinds of clinical cases in which a decision about reporting has to be made. The fi rst 
case is paradigmatic when it is clear that you should report:

    1.    An infant is brought in for care with unexplained physical fi ndings. There are 
bruises and fractures and/or an unexplained head injury. The caregiver’s story is 
not consistent with the physical fi ndings. For example, the baby was described to 
be fi ne before a nap and simply didn’t wake up from the nap. Or injuries are 
attributed to a fall in an infant who is not yet crawling or walking. The caregiver 
is a young single parent who has recently lost her job and lives in a high-stress 
environment. The decision to report is based on a calculus of physical fi ndings, 
observed behavior, and risk factors (Levi  2008 ).   

   2.    A second kind of case is not so clear-cut. Family members are telling the care 
team that there is something going on with another family member. This is a 
high-risk family known to social services, and one relative is accusing another 
relative of harming the child. The child hasn’t been seen in the clinic recently 
and the family members want you to report. But it is hearsay and they are unwill-
ing to report themselves for fear of alienating the family. If you can’t get them to 
report and if the other family is already in the social service system, perhaps a 
call to social services just to check and see if the child has been seen recently 
would be warranted. And if the child is a patient, perhaps a reminder call to get 
the child in for a checkup is also a prudent action. 

 Another gray zone in Colorado, where the authors reside, is the presence of 
marijuana in a household with children. Since possession and use of marijuana 
is legal in Colorado, it would seem to take something more to trigger a report. 
Clearly, ingestion of edibles and caregivers smoking so much marijuana that 
they become unsafe caregivers are examples of where reporting would be 
necessary.   

   3.    The issue of homelessness is very diffi cult for healthcare professionals to deal 
with. Being homeless is not ideal. But it is not illegal either and homelessness in 
itself is not a suffi cient reason to report neglect. As with marijuana use in the 
home, homelessness has to be accompanied by some tangible harm such as 
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 failing to make clinical appointments for a child needing care, a child not being 
suffi ciently nourished, or a child having bruises or fractures that are 
unexplained.      

    Family as Decision Makers 

 For many professionals, allowing families to make healthcare decisions on behalf of 
their children who they may have abused, or allowed the abuse to happen, is coun-
terintuitive and the source of much moral distress. The practice of relying on parents 
as decision makers is based on the assumption that parents will make decisions that 
promote their children’s well-being, based on their love and sense of responsibility. 
For parents who are suspected of abuse or being complicit in abuse, this assumption 
is believed to be false. Abuse is the opposite of protection and promoting well- 
being. Many staff ask, “why are they even involved since they have proven that they 
can’t act in their child’s best interest?” 

 It is fi rst the value of justice in the sense of due process that we seek to honor 
when we involve parents as decision makers. At the beginning of a case, none of 
them have been proven to be responsible for the abuse of their children and parental 
rights have not been terminated. It seems impossible for some staff to believe, but 
many and probably most parents involved in abuse cases still love their children. 
Their parenting skills may be very limited, and they need assistance beyond what 
they may have experienced or learned in their own families growing up. Our ethical 
framework requires compassion and presence with these families – working with 
them for the benefi t of their children in the context of the family. The values of 
benefi cence and non-malefi cence require support to preserve the family in so far as 
possible because it affords us a better chance to protect this child, to break the cycle, 
and to prevent problems in the future for this child and other children. 

 But the obligation to work with families is not unqualifi ed. Sometimes a decision 
needs to be made that a parent simply cannot make good choices on behalf of their 
children. Some parents love their children very much but are unable to love them 
well or even keep them safe. In these times of money concerns and decreased staff-
ing, it is increasingly diffi cult to get Child Protective Service (CPS) agencies to 
assume custody. They regard the children as safe as long as they are in the hospital. 
They avoid making medical and custody decisions until the child is ready for dis-
charge. This pattern of delay makes it even more diffi cult for professionals to believe 
that they are being advocates for their patients when they make decisions about the 
limitations of parental decision making, only to face resistance from CPS. It is 
important to remember that even in cases where you believe that family are not the 
best decision makers, it is critical to try to maintain a compassionate presence, even 
while continuing to advocate for what you believe is in the patient’s best interest. 
This balancing of obligations toward the patient and toward the family is the source 
of much moral distress on the part of the staff, and hospitals must provide resources 
to help them deal with the distress.  
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    Visitation and Placement 

 This same tension between obligations to the child and obligations to the family is 
apparent in decisions regarding visitation and placement. It is sometimes the per-
ception of the staff that the family shouldn’t even come and visit the child since they 
are responsible for the child being hospitalized in the fi rst place. While understand-
able, there are justice concerns as mentioned previously. There is also benefi t for the 
family from seeing the reality of what has occurred. It is necessary for them to gain 
this perspective for their own future healing and for decision making as appropriate. 
It is also important, but often diffi cult, to maintain a nonjudgmental presence while 
the family visits. Staff who cannot fulfi ll this professional obligation should be 
allowed to seek other assignments. Support must be provided to the staff who are 
struggling and to all members of the unit who fi nd they are balancing obligations 
among patients. It is also a matter of justice as fairness when certain staff members 
bear the brunt of the burden of taking care of challenging patients (Fowler  2008 ). 

 Placement decisions refl ect and carry some of these same tensions between staff 
and families and are often complicated by the addition of confl icts among family 
members viewing the situation of the child and parents from any number of differ-
ent perspectives. If certain family members don’t really believe that their loved one 
can be a perpetrator, are they really the best place for the child to live? Even if the 
family says that they will follow the directions of the staff, will they undermine in a 
more subtle way the therapeutic plans? The reality is that sometimes this is the least 
bad option. There are situations where the child is ready for discharge and the rest 
of the family is much disrupted and there is no foster care placement available. Or 
sometimes foster care is available and the presumption is that the family is better 
than foster care. This presumption can be driven by the added pressure of preserving 
the scare resource of foster care providers. In the face of this diffi cult balancing act 
to promote the child’s best interests, sometimes diligent and caring professionals 
must choose the least bad option. They make the best decision based on good infor-
mation and good clinical judgment, and then perhaps they attempt to limit any harm 
by an increase in the frequency of the monitoring.  

    End-of-Life Decisions 

 The ethical framework of working with families to make good decisions is even 
more challenging in the face of end-of-life decisions. Staff can be very bothered by 
what they see as a confl ict of interest when families have to make decisions that may 
result in a more serious criminal charge of child abuse resulting in death or even 
murder. Because end-of-life decisions are hard for any family to make and values 
can differ markedly among families and professionals, it can be diffi cult to sort out 
when families have unacceptable confl icts of interest. Families should not be identi-
fi ed as automatically having an unacceptable confl ict of interest and be excluded 
when making end-of-life decisions. The Academy of Pediatrics supports a parent’s 

J.J. Glover and L.M. Justis



165

right to make decisions about withdrawing life-sustaining treatment, even in cases 
of suspected child abuse (Committee on Child Abuse and Neglect and Committee 
on Bioethics  2000 ). 

 CPS agencies also have a type of confl ict of interest. CPS often does not want to 
make these decisions to avoid the confl ict associated with making a decision when 
the death of the child would result in fewer resources being expended from their 
budgets. The prosecutor may have confl icts of interest out of concern for weakening 
their case or “making the case” for a more serious criminal charge. Courts also may 
not want to be involved in making a decision about forgoing life-sustaining treat-
ment, given the notoriety that often accompanies these cases. These considerations 
often lead to the presumption that continuing treatment is in the best interest of the 
child, when it may not be. When unacceptable confl icts are present, the AAP rec-
ommends that a guardian ad litem for medical decision making be appointed 
(Committee on Child Abuse and Neglect and Committee on Bioethics  2000 ). They 
can serve as an unbiased but compassionate advocate for the child’s best interests 
and often as a fact fi nder for the judge. Ultimately, a judge makes the fi nal decision 
about the withdrawal of life-sustaining treatment if there are confl icts that rise to the 
level of court involvement (Arias and Weise  2012 ). 

 In situations with so many possible confl icts, decisions should be made accord-
ing to what is best for the child. Decisions to forego life-sustaining medical treat-
ments should be made using the same guidelines as those used for any critically ill 
child (Committee on Child Abuse and Neglect and Committee on Bioethics  2000 ). 
Consulting with the hospital’s ethics committee can be very helpful (Arias and 
Weise  2012 ). 

 It is important to remember that most parents still love their children and should 
be offered all of the support services available to any family facing the death of a 
child. These services include the ethics committee, bereavement counselors, chap-
lains, or other persons identifi ed by the parents as providing important psychologi-
cal and spiritual support (Committee on Child Abuse and Neglect and Committee 
on Bioethics  2000 ).  

    Funding Priorities 

 The ethical framework that has been identifi ed supports the funding of even broader 
services to include primary prevention, early identifi cation, more family services 
that support mental health and resiliency, and effective follow-up (Hart et al.  2011 ). 
In this era of cost constraints, it is understandable that priority is normally given to 
helping the children and families who have already been identifi ed. Prioritizing 
those with the greatest need or at the greatest risk is a well-known and understand-
able principle of the allocation of scare resources (Cookson and Dolan  2000 ). But 
this allocation scheme is ultimately not sustainable. It is a recipe for needing even 
more money if prevention is never or hardly ever undertaken and if research into 
more effective prevention and treatment is not adequately funded. 
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 Leventhal and Krugman have identifi ed three salient lessons learned over the 
past fi ve decades since the publication of “The Battered Child Syndrome” by Henry 
Kempe and others: (1) Many children and families are affected, (2) the conse-
quences can be lifelong and intergenerational, and (3) treatment and prevention can 
work but need to be expanded (Leventhal and Krugman  2012 ). Among the things 
that they list that would have concerned Dr. Kempe are “the lack of any committed 
federal funding dollars for research and training focused on child maltreatment…
and a child protection system that often fails to provide adequate treatment services 
for children and families” (Leventhal and Krugman  2012 ). 

 As intended by a child’s rights perspective, funding for the identifi cation, preven-
tion, and treatment of child abuse and neglect should refl ect our deeply held profes-
sional and societal values that prioritize our obligations to promote the well-being 
of children and their families.  

    Research 

 Research into child abuse and neglect is a high priority and needs to occur. Under 
the principle of maximization of scarce resources, it is important to use scarce 
resources in the best way possible, as determined by evidence of best practices. 
These obligations of justice are joined by obligations to do good and prevent harm, 
which assumes that we can tell the difference. But research into child maltreatment 
raises some challenging ethical questions. The major methodological challenge is to 
get good data by promising confi dentiality, in the face of the ethical and legal 
requirement to report suspected abuse and neglect that may be identifi ed through the 
research (Socolar et al.  1995 ). One method to preserve confi dentiality requires 
obtaining a certifi cate of confi dentiality, which may protect the data from being 
obtained for many types of legal proceedings (Cashmore  2006 ). However, it is not 
clear that the certifi cate would protect the researcher from the obligation to report 
child abuse (Socolar et al.  1995 ). Other possible methodological approaches to 
avoid the legal obligation of reporting include (1) anonymous data collection in the 
form of encoded random responses where the researcher is blinded to the data, (2) 
transmission of the data out of state or country, or (3) direct data entry into a com-
puter by subjects so that the researchers are not aware of the responses of any indi-
vidual (Socolar et al.  1995 ). Although this may help with the legal requirements, it 
is not clear that it answers the ethical question of whether it is ethically appropriate 
to design a protocol where you have good evidence to suspect that abuse may be 
happening and you intentionally blind yourself to any specifi cs so you cannot report. 
It seems a pointed violation of the ethical obligations to prevent harm and promote 
benefi t to the child. Can the potential for direct harm to a child be acceptable in light 
of the benefi ts of the information to be gained from the research? For that balancing 
to be ethically acceptable, it would have to be an acceptably low risk of harm com-
pared with a very high probability of benefi t from the research information. One 
possible solution that doesn’t involve this balancing of potential harms and benefi ts 
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is to blind the study to the immediate researchers but have the data coded and an 
independent observer to watch the data and trigger a report if necessary. 

 This raises the second challenge in research, getting informed consent and telling 
prospective subjects that this reporting could occur. Researchers will worry about 
the quality of the data if they cannot preserve total confi dentiality. But research eth-
ics requires truth-telling and respect for the subject’s autonomy in choosing to par-
ticipate or not. And who gives the consent for this research? If the children are the 
subjects, is it even appropriate to get consent for research from their parents who 
may be the perpetrators of the abuse? The absence of parental consent may prevent 
children’s views from being heard in research to the detriment of the quality of the 
research. One possible solution is to use “passive consent” or “opt out consent.” A 
general letter is sent to parents which clearly outlines the nature and process of the 
research and that it will go forward if parents do not choose to opt out (Cashmore 
 2006 ). It is unclear whether this approach would be approved by many Institutional 
Review Boards (IRBs) in the USA who favor a more active consent process. 

 A third challenge comes with subject recruitment. Children are a vulnerable 
population and require special protections against harm. Children who are involved 
in abusive and/or neglectful home environments may be even more vulnerable to the 
psychological harms of answering sensitive questions (Black and Ponirakis  2000 ). 
It is often diffi cult to identify who is the actual subject of the research, the children 
or their caregivers. Subjects may feel coerced into participation, especially if recruit-
ment takes place in the context of social services. The family may think that partici-
pation in research will help their case with social services or law enforcement. 

 Further challenges with confi dentiality in child maltreatment research include 
when parents ask about what their children have said about them. Because of the 
emotional nature of this research, professionals may be tempted to discuss the cases 
to process their own emotions. Professional obligations to preserve privacy and con-
fi dentiality must be emphasized. Third, when data sets are shared, there is an 
increased risk for privacy and confi dentiality violations. And fi nally, individuals 
who are involved in legal proceedings may seek research information if it helps their 
cases. Researchers must be diligent in handling the boundaries of confi dentiality in 
a clear way before the research ever begins (Socolar et al.  1995 ). 

 Because this research can be so ethically challenging, it may be useful to work 
with your human subjects Institutional Review Board (IRB) to discuss these issues 
and involve them in the protocol development. Also, research ethics consultation 
services are growing in the USA and internationally, and if they are available at your 
institution, they could be a valuable resource (Cho et al.  2008 ).  

    Emerging Controversial Issues 

 To some, the whole area of child abuse and neglect is controversial enough in that it 
raises issues of parental rights and authority and pits them against children’s rights 
and the power of the state (Meyer  2000 ). Recently, two even more controversial 
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issues have emerged to challenge the ethical framework that has been identifi ed. 
These issues involve two very vulnerable populations, namely, pregnant women 
with substance use disorders and obese children and their families.  

    Pregnant Women, Substance Use Disorders, 
and the Protection of Fetuses 

 If our ethical framework is encouraging primary prevention, many people are ask-
ing: Why not start with pregnant women (ACOG Committee on Ethics  2008 )? 
Beginning in the 1990s, there have been an increasing dialogue about how to treat 
pregnant women with substance use disorders and a building controversy about put-
ting pregnant women in jail as happened in South Carolina (Nelson and Marshall 
 1998 ). Among the professional community, clear guidance is offered by the 
American College of Obstetricians and Gynecologists (ACOG) in the 2008 report 
of the ACOG Committee on Ethics opinion, “At-Risk Drinking and Illicit Drug Use: 
Ethical Issues in Obstetrics and Gynecological Practice.” Based on the ethical prin-
ciples/values of benefi cence, non-malefi cence, respect for autonomy, and justice, 
they strongly recommend universal screening questions, brief interventions, and 
referral to treatment (ACOG Committee on Ethics  2008 ). They state, “Criminal 
charges against pregnant women on grounds of child abuse have been struck down 
in almost all cases because courts have upheld the right to privacy, which includes 
the right to decide whether to have a child, the right to bodily integrity, and the right 
to “be left alone”, and have found that states could better protect fetal health through 
education and making available medical care and drug treatment centers for women” 
(ACOG Committee on Ethics  2008 ). Additional concerns include that pregnant 
woman may not seek the care that they need if they fear legal involvement. For this 
reason, the State of Colorado enacted a statute that prohibits information about sub-
stance abuse shared by a woman with her doctor or nurse during pregnancy from 
being used in any criminal prosecution (§13-25-136, Colorado Revised Statutes). 
Justice issues are also implicated in that punitive measures are not applied evenly 
across sex, race, and socioeconomic status (Nelson and Marshall  1998 ). 

 Even though the issue of treating pregnant women is “solved” as a matter of 
professional practice and perhaps legally in many jurisdictions, reporting practices 
still vary widely and the issues themselves raise much moral distress among staff. 
For example, the law in Colorado quite clearly states that fetuses are not persons for 
reporting of child abuse (in the interest of H., 74 P.3d 494 Colorado Court of Appeals 
 2003 ). But many efforts have been made to increase obligations toward fetuses, 
including the recent so-called “personhood” laws (Collins and Crockin  2012 ). Many 
Departments of Human Services (DHS) in Colorado will do nothing with a poten-
tial child abuse report until the baby is born. But some DHS agencies will take the 
report and inform the area hospitals so they can intervene at the earliest point fol-
lowing birth. This logic of not intervening until the baby is born does not make good 
clinical and ethical sense. The impact on fetuses is quite clear, and more harm can 
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be prevented if you intervene early (Goler et al.  2008 ). There is increasing evidence 
that substance abuse treatment linked with prenatal visits improves perinatal out-
comes (Goler et al.  2008 ) and especially if the partner participates (Chang et al. 
 2005 ). 

 But is the child abuse reporting system the best way to help prevent harm to 
fetuses and future children? It seems it is not, given the evidence for the effi cacy of 
clinical interventions and the harms associated with using criminal justice mecha-
nisms. The limited child abuse resources also favor keeping this population out of 
the child abuse reporting system. Here is another opportunity for greater awareness 
of the issues and best practices for clinical care. An ethically grounded and holistic 
approach would be substance use treatment for the pregnant woman and support 
services for her family.  

    Obesity as Medical Neglect 

 “In 2008, the Child Welfare League of America reported that many state courts have 
expanded their defi nition of medical neglect to include morbid obesity and then 
ruled certain children were victims of neglect because of their obesity” (Perryman 
 2011 ). In a recent article in the Yale Journal of Health Policy, Law, and Ethics called 
“Tipping the Scale: A Place for Childhood Obesity in the Evolving Legal Framework 
of Child Abuse and Neglect,” the authors argue that obesity should fi t into the child 
abuse and neglect framework and offer suggestions for future judicial interpreta-
tions and future legislative developments. The authors support the notion and call 
for clear guidance of when morbid obesity, not just obesity or being overweight, 
should trigger a child abuse or neglect report (Garrahan and Eichner  2012 ). 

 In the clinical setting, pediatricians are familiar with the concept of failure to 
thrive and its possible association with child abuse and medical neglect. But what 
about the other end: life-limiting obesity? The clinical and ethical logic seem to be 
present, to prevent harm and promote benefi t to the child. The health consequences 
of obesity are known and severe (Deckelbaum and Williams  2001 ). 

 Critics raise concerns about what exactly is in the family’s control when their 
children are obese. There are plenty of possible contributing environmental issues, 
including economic and cultural ones. “Obesogenic” food environments and seden-
tary behaviors abound, some due to economics and locations without safe places to 
exercise and others due to the overabundance of food deserts. Other observers point 
to the genetic factors that predispose children to obesity. 

 The increasing epidemic of obesity is certainly a cause for concern. But is label-
ing it a problem of child abuse and neglect going to be an effective way to treat the 
issue? The same justice issues of bias and discrimination that were discussed with 
pregnant woman using drugs apply here, too. Some would argue that family inter-
vention is a more ethically justifi ed way to proceed (Perryman  2011 ). It assumes 
that there are things to change in a family’s behavior. That’s not the point of dis-
agreement. Having a legal intervention is not necessarily the way to promote that 
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change and may, in fact, have negative consequences in that families may not seek 
that care that they need. Not only does family intervention respect parents as deci-
sion makers, but it includes a concern for the whole family’s well-being, not just the 
child’s well-being. 

 If calling obesity a concern for child abuse and neglect raises the dialogue about 
the epidemic of obesity and provides some incentives for change, maybe that’s a 
good thing. But given the limits of child abuse budgets, the downside is that it could 
take away needed resources from other children and families. It could also raise 
further distrust in a system that on the one hand is accused of not helping enough 
and on the other hand is accused of taking children away from their families 
unnecessarily.  

    Summary/Conclusion 

 There are many ethical issues that arise in the identifi cation and response to child 
abuse and neglect. Careful attention to the values of the stakeholders, where they are 
in tension and where they align, can be useful in determining how best to balance 
competing obligations. Open discussion among a multidisciplinary team is often a 
useful way to proceed. Consultation with institutional ethics committees or other 
resources can be helpful.     
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    Chapter 9   
 Medical Perspectives: Bioethics/Ethics 
and the Duties of Medical Professionals 
and the Nature, Advantages, and Limits 
of Public Health Approaches 

             Donald     Woodhouse     

            Introduction 

 Mandatory reporting of suspected child abuse highlights the intersection of clinical 
practice and public health, underscoring that medicine is practiced within a social 
context. “Child abuse did not exist in meaningful societal terms until it was named 
and measured.” Mandatory reporting also highlights the intersection of law, profes-
sional standards, and ethics. Ethical issues associated with mandatory reporting 
include breaching confi dentiality and perceived adverse consequences of 
reporting. 

 Effective prevention requires the linked efforts of individual clinicians who 
observe – and report – suspected maltreatment on a case-by-case basis and robust 
public health monitoring, intervention and prevention strategies at the family, com-
munity and societal level. 

 The bioethical principles of autonomy, benefi cence, non-malefi cence, and justice 
as refl ected in professional codes and the values articulated in the evolving ethics of 
public health defi ne the obligations and duties of each. While clinical medicine 
focuses on the individual patient and public health serves the entire community, 
they intersect in preserving the dignity of the human person and protecting the vul-
nerable. Society is ethically justifi ed in imposing limits on the confi dential relation-
ship between patient and provider to prevent maltreatment, and clinicians may 
ethically honor mandatory child abuse reporting laws to protect individuals and 
advance the public good. Not reporting is not ethical; “professional involvement in 
the area of child abuse can be thought of as part of a professional’s responsibility to 
the community he or she serves.”  
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    The Intersection of Clinical Medicine and Public Health 

 Henry Kempe alerted the medical community to the clinical indicators of child 
abuse and catalyzed the national response that led to mandatory reporting of sus-
pected abuse (Kempe et al.  1962 ). In the words of Jonathan Mann “…child abuse 
did not exist in meaningful societal terms until it was named and measured” (Mann 
 1997 , p. 10). Mandatory reporting thus highlights the intersection of clinical prac-
tice and public health and underscores the reality that medicine is always practiced 
within a social context (Pellegrino and Thomasma  2004 ). Public health resources 
complement and supplement the care and expertise of medical providers in treating 
and preventing child maltreatment. 

 Mandatory reporting also highlights the intersection of – and potential confl icts 
between – law and professional ethical standards:

  With few exceptions, reporting statutes place limits on confi dentiality and privileged com-
munications. Professional discretion and judgment are rarely given consideration in report-
ing requirements. As a result, laws that require reporting suspected child abuse and neglect 
in professional contexts often confl ict with basic professional values and ethical principles. 
(Kalichman  1999 ) Providers who are fully aware of their legal obligation to report sus-
pected abuse, however, may choose not to report when they believe that doing so is unethi-
cal. (Kalichman  1999 , p. 42) 

   Clinicians 1  see and focus on individual patients, with clear obligations to those 
patients stemming from professional standards, law, and general ethical principles. 
The legal obligation to report maltreatment stems from an equally clear recognition 
of society’s collective responsibility to protect children and the corollary need to 
assess the nature and magnitude of risks to children and to evaluate the effi cacy of 
interventions:

  The clinical relationship centers on a vulnerable, anxious, dependent, often suffering indi-
vidual person…. For public health physicians and nurses the relationship is with the whole 
society. The end or purpose of the relationship is the good of humans as a collectivity, the 
common good…. Their [public health physicians and nurses] “patient” is society and its 
ills. They serve the good of society’s individual members secondarily by assuring a healthy 
community in which the individual can fl ourish. (Pellegrino and Thomasma  2004 , p. 21) 

   It’s been stated that the central dilemma in public health is balancing the rights 
of the individual against those of society (Richards and Rathbun  1999 ), and it can-
not be disputed that clinical medicine and public health have different immediate 
ends. Not infrequently, these ends compete or confl ict. Some go so far as to suggest 
that this confl ict is inevitable and that “to ignore the ethical tensions between com-
munal and individual interests would be,  prima facie , poor professional practice” 
(Hester  2004 , p. 1). “A truly dynamic philosophy of society recognizes the necessity 
of a continuously negotiated struggle to balance individual and common good” 
(Pellegrino and Thomasma  2004 , p. 19). Historic challenges to compulsory 

1   References to clinicians throughout, unless otherwise noted, include not only physicians but other 
healthcare providers (nurses, dentists, and psychologists) who are required to report. 
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 vaccination  2   and contemporary controversies about HIV/AIDS testing, partner noti-
fi cation (Bayer and Toomey  1992 ), directly observed therapy for tuberculosis 
(Bayer and Dubler  1993 ), and access to scarce health resources all underscore that 
such confl icts are real and not theoretical. 

 To reconcile the interests of individuals and the community when they confl ict 
(or, realistically, to decide and to act in the face of this tension) requires, inter alia, 
an understanding of the ethical values that underlie clinical decision making and 
those of public or social health. In the specifi c instance of child protection and man-
datory reporting, it is suggested these interests converge and are arguably more 
complementary rather than antagonistic: “Clinical medicine and social medicine 
intersect in preserving the dignity of the human person” (Pellegrino and Thomasma 
 2004 , p. 16). “Despite personal feelings about the reporting process, practitioners 
are urged to maintain compliance with their legal mandate and function as child 
advocates. Professional involvement in the area of child abuse can be thought of as 
part of a professional’s responsibility to the community he or she serves” (Alvarez 
et al.  2005 , p. 326). 

 Societal acknowledgment of and response to child abuse, the emergence of bio-
medical ethics as a distinct fi eld, and the evolution of a corresponding ethics of 
public health all occurred fairly recently – within the past 50–60 years. During this 
period the boundary around the individual therapeutic encounter between physician 
and patient eroded as medical technology introduced new therapies but also posed 
challenging questions about who should have access to these therapies and who 
should decide. 3  During the same period Kempe and others shifted the focus of child 
protection beyond the responsibility of medical providers to include a wide range of 
“mandated reporters” inside and outside the medical community and demanded a 
societal response. Child protection is often characterized as the confl ict between 
parental rights and society’s duties to protect its vulnerable members. Among 
Kempe’s contributions was the recognition that child welfare is not an exclusively 
private, family matter but an important public health concern, i.e., that child welfare 
is the parents’ responsibility unless and until they breach that obligation, at which 
point the community can and must intervene. 

 This chapter describes the public health role in preventing violence and abuse, 
the benefi ts and limitations of that approach, and the interplay with mandatory 
reporting. The principles of biomedical ethics and the ethical standards and values 
underlying both clinical practice and public health practice are summarized as they 
apply to mandatory reporting. Clinical ethics and the ethics of public health lead to 
the same conclusion about mandatory reporting, albeit from different perspectives. 
Society is ethically justifi ed (if not obligated) in imposing limits on the confi dential 
relationship between patient and provider to prevent child maltreatment. And 

2   See Jacobson v. Massachusetts, 197 U.S. 11 (1905) upholding compulsory immunization statutes 
at the beginning of the twentieth century. 
3   In the biomedical research universe, corresponding ethical issues arise concerning who should 
bear the risk of testing new clinical interventions. 
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 clinicians may ethically honor mandatory child abuse reporting laws to protect 
 individuals and advance the public good. Not reporting is not ethical.  

    What Is Public Health? 

 Defi nitions of public health range from detailed descriptions of the many and varied 
roles of public health workers (sanitation, restaurant inspections, vital statistics, dis-
ease control, environmental monitoring, education, health promotion) to the broad 
Institute of Medicine defi nition: “Public health is what we, as a society, do collec-
tively to assure the conditions for people to be healthy” (National Research Council 
 1988 , p. 1). Thus framed, it is clear that the focus of public health is on populations 
and communities, rather than on individuals. Generally (though not exclusively) a 
function of state, federal, and local government, the public health workforce 
includes clinicians – physicians, nurses, mental health workers – and a range of 
other specialists, not all of whom belong to a distinct profession or are bound by a 
professional code of standards like those for the healing professions (physicians, 
nurses, psychologists) (AMA  2004 ; APA  2010 ; ANA  2009 ).  

    The Role of Public Health in Preventing Violence and Child 
Maltreatment 

 Public health’s responsibility to prevent child maltreatment arises from two sources: 
First, there are practical and professional limits on an individual clinician’s ability 
to provide the spectrum of services needed to fully protect children who may have 
been maltreated and to prevent further abuse and, second, from the realization that 
intentional violence in all forms (e.g., domestic partner violence, elder abuse, child 
abuse, homicide, and suicide) is in fact a public health issue amenable to traditional 
(and creative new) public health interventions. 

 Physicians are bound to address maltreatment and other forms of violence as 
they present in the clinical setting, within the limits of their professional compe-
tence and the immediate case. Some are concerned about a perceived trend toward 
“medicalizing” the wide range of social factors which contribute to violence and 
suggest that going beyond the parameters of the clinical case drains resources from 
others and dilutes their professional roles. By reporting suspected abuse (i.e., with-
out the need to investigate or prove intent), clinicians can enlist and engage the 
resources and expertise of child protective services, public health, and, rarely, law 
enforcement. “Handing off” cases by reporting enables clinicians to adhere to 
what’s been termed “clinical parsimony” and focus on delivering services they are 
prepared to do best: caring for individual patients. 

 Violence, including violence against children, was once perceived as primarily a 
law enforcement matter. It is now recognized as a public health problem that can be 
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studied, understood, and prevented. It was not always so. Public health traditionally 
dealt with aspects of infectious disease: identifying agents that caused or transmit-
ted it and reducing or eliminating conditions that facilitated its spread through 
immunization, environmental, and educational campaigns. Only within the last 
decades of the twentieth century was violence – including child abuse, elder abuse, 
and domestic partner violence – recognized as a public health problem. Public 
health interventions and strategies were adapted and applied to prevent violence and 
change social norms surrounding it. In the words of former US Surgeon General 
C. Everett Koop, “[P]ublic health is in the business of continually redefi ning the 
unacceptable” (Rosenberg and Fenley  1991 , p. v.). 

 Initial public health concerns about violence and abuse centered on the immedi-
ate consequences and the human, societal, and economic costs of intentional inju-
ries and deaths. Research about the long-term consequences of abuse now furnishes 
additional justifi cation for addressing child maltreatment as a public health issue 
and for invoking the tools of public health, including reporting and surveillance. It 
is now known that early childhood trauma has lifelong health consequences. 

 Given the observed associations with childhood trauma and a range of prob-
lems – substance abuse, teen pregnancy, depression, anxiety, sexually transmitted 
diseases, smoking, and obesity – in later life, Mercy and Saul ( 2009 ) cited in 
Zimmerman and Mercy ( 2010 ) conclude:

  [P]reventing maltreatment has come to be seen as an important factor in enhancing the 
overall health and wellness of the population. [A]buse, neglect and other traumatic events 
can take a serious toll, contributing to health problems over a lifetime. (Zimmerman and 
Mercy  2010 , pp. 4–5) 

   The US Surgeon General’s 1979 report,  Healthy People , outlined a national pre-
vention strategy with specifi c objectives for reducing homicide, suicide, and child 
abuse rates and identifying associated risk factors; the report also called for improv-
ing the reliability of data on child abuse and family violence (HEW  1979 ). Essential 
to this strategy is surveillance, a basic public health tool for collecting and analyzing 
data to defi ne and measure the scope and magnitude of the problem, develop inter-
vention strategies, and evaluate their effi cacy (Rosenberg and Fenley  1991 , p. ix). 
Mandatory reports 4  form the cornerstone of these surveillance efforts. Despite juris-
dictional variation in who must report and questions about the extent of underre-
porting, public health reports provide baseline data, the starting point for assessing 
the extent and magnitude of the problem and the ability to observe and monitor 
trends. 

 Initial public health initiatives addressed homicide and suicide, especially among 
young people:

  The early successes in youth-violence prevention paved the way for a public health approach 
to other violence problems, such as intimate partner violence, sexual violence, and child 
maltreatment. Efforts were made to document each problem, understand the risk and pro-

4   In addition to suspected child abuse, medical providers in many jurisdictions are also required to 
report other forms of violence, including gunshot and stab wounds. 
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tective factors associated with each type of violence, and begin building the evidence base 
for prevention. (Dalhberg and Mercy, February  2009 , p. 169) 

   By shifting the focus from individual and family dynamics to community-based 
and societal strategies, public health initiatives complement and supplement patient- 
level interventions. Education and promotion efforts inform, educate, and raise soci-
etal awareness of maltreatment and defi ne (and redefi ne) the limits of the 
unacceptable (as, e.g., with parental attitudes toward corporal punishment). 
Consistent, uniform ongoing surveillance (building on mandatory reports) and the 
application of epidemiologic techniques support new interventions and monitor and 
assess their effi cacy. By virtue of their local, state, and national presence, public 
health agencies can be, on the one hand, accessible and responsive and, on the other, 
capable of assimilating and analyzing national-level data. Public health offi cials can 
monitor shifts in the many conditions that put children at risk and develop preven-
tion strategies at the individual, family, community, and societal levels. Reporting 
and other surveillance data monitor and measure these initiatives. 

 The goal of public health is to establish a continuum of services that extends 
beyond individual families to include “…public education efforts to change social 
norms and behavior, neighborhood activities that engage parents, and public poli-
cies and institutions that support families” (Zimmerman and Mercy  2010 , p. 6). 
Initiatives promote collaboration among community partners such as early child-
hood education, schools, police, faith-based organizations, libraries, and neighbor-
hood recreation centers with the shared aim of prevention. These approaches refl ect 
a societal shift from reactive to proactive strategies that can reach more families, in 
non-stigmatizing settings, and prevent maltreatment and other forms of violence 
before they occur. 

 The Centers for Disease Control and Prevention (CDC) Public Health Leadership 
Initiative, a multiyear project launched in 2009 with funding from the Doris Duke 
Charitable Foundation, identifi ed best practices to promote “…safe, stable, and nur-
turing relationships…” for all children, to support a strong national public heath 
prevention system. Public health agencies are uniquely qualifi ed for addressing 
maltreatment:

•      There is compelling scientifi c research base that makes the case for preventing maltreat-
ment as a strategy to promote health and prevent disease across the lifespan.  

•   The child protection system sees only a fraction of the total number of children who 
experience abuse or neglect, and its involvement is after the fact.  

•   It is not practical, fi nancially feasible, or even appropriate to provide individualized 
social services to all families.  

•   Public health efforts have successfully addressed other health concerns by using a mix 
of education, communication, and policy changes: Consider the use of bike helmets or 
“back-to-sleep” campaigns.  

•   Public health is experienced at addressing complex health issues (e.g. smoking, sub-
stance abuse) that require sustained, multiprong strategies that have been adapted to 
changes over time.  

•   Public health campaigns are often multidisciplinary, cutting across several service sys-
tems and engaging a variety of professionals as well as “regular” people.  

•   Public health agencies already have access to young children through immunization 
programs, as well as WIC (Women, Infants and Children), home visiting, and other 
maternal/child health initiatives. (CDC  2012 ; Zimmerman and Mercy  2010 )    
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       Limitations of Public Health 

 Public health’s role in child maltreatment is necessary but not suffi cient. The factors 
that make public health an effective complement to clinical medicine with regard to 
abuse are among its limitations:

  [A]lthough the fi nal aim of health protection is to assist and safeguard the individual human 
being, public health is instrumentally and strategically committed to perform at the level of 
populations, seeking epidemiological knowledge and proposing health care measures that 
can only be achieved at the social level. (Kottow  2012 , p. 37) 

   Effective prevention requires the linked efforts of the clinicians who observe – 
and report – suspected maltreatment on a case-by-case basis and robust public 
health monitoring and prevention strategies.  

    Ethical Considerations 

 The initial clinical encounter leading to a differential diagnosis that includes possi-
ble maltreatment is the catalyst for all subsequent protective and preventive ser-
vices. Clinicians who suspect abuse must, by law, report it to initiate protective 
services for the benefi t of the index case, to engage child protective services, and to 
contribute to community-level surveillance. A substantial proportion of mandated 
reporters – 40 % is the most commonly cited datum (Alvarez, Donahue, Kenny, 
Cavanagh, and Romero  2005 ) 5  – however, indicate that on at least one occasion they 
did not report suspected abuse. Many who acknowledge not reporting cite what they 
believe to be overriding ethical concerns: the duty of confi dentiality 6  to patients or 
families, which is most commonly cited, potential “double agentry” (i.e., perceiving 
reporting as “service to the state” that compels them to serve the interests of some-
one other than the client) (Stadler  1989 ), concerns that reporting will undermine or 
abrogate the trust required to establish and maintain a therapeutic relationship, and 
fears that reporting will cause greater harm than good to the abused individuals. 7  

5   Surveys of physicians and psychologists summarized by Kalichman ( 1999 , p. 13) indicate that 
from 29 to 63 % of surveyed physicians and psychiatrists acknowledged not reporting at least one 
case of suspected abuse. 
6   The terms confi dentiality, right to privacy, and privilege are used (sometimes interchangeably) to 
explain or justify not reporting. While all impose or justify restrictions on disclosing private infor-
mation, each has a distinct origin and meaning. “Confi dentiality” generally refers to ethical duties 
placed on professionals to maintain client confi dences (considered to be essential to enable patients 
to candidly describe their conditions); “privacy” is an individual’s right, recognized at common 
law (and in certain instances constitutionally protected), to be left alone and avoid governmental 
interference in intimate affairs. “Privilege” involves rules of evidence that preclude introduction of 
information revealed within specifi ed relationships (e.g., physician-patient or lawyer-client) from 
being admitted or used in legal proceedings. All involve safeguards of information and all are 
subject to limitations or qualifi cations which permit disclosure under certain circumstances. 
7   Other reasons given for failing to report include mistrust of or prior negative experiences with 
child protective services and ignorance about the requirements and procedures for reporting. 
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 The healing professions (physicians, nurses, and psychologists) have codes of 
conduct that articulate aspirational goals and enforceable standards of practice for 
members of the profession. The codes commonly require achieving and maintaining 
professional competence (with legal corollaries in licensing and credentialing regu-
lations) and affi rmative obligations to prevent harm. The American Medical 
Association  Code of Medical Ethics  (AMA  2004 ), the American Psychological 
Association (APA)  Ethical Principles of Psychologists and Code of Conduct  (APA 
 2010 ), and the American Nurses Association (ANA)  Nursing Code of Ethics  (ANA 
 2009 ) all emphasize the primacy of the duty to protect patient confi dence, yet all 
explicitly acknowledge that there are legitimate limitations on that duty, most nota-
bly when required by law to report.  

    Professional Codes and the Law 

 The AMA Code of Medical Ethics defi nes the term “ethical” to mean matters 
“involving (1) moral principles or practices and (2) matters of social policy involv-
ing issues of morality in the practice of medicine,” and “unethical” refers to profes-
sional conduct which fails to conform to these moral standards (AMA  2004 , p. 1). 
The code acknowledges that, while ethical values and legal principles are closely 
related, ethical obligations typically exceed legal duties and that, in some cases, law 
mandates unethical conduct. “In general, when physicians believe a law is unjust, 
they should work to change the law. In exceptional circumstances of  unjust  laws, 
ethical responsibilities should supersede legal obligations” [emphasis supplied]. 
Principles are “standards of conduct which defi ne the essentials of honorable behav-
ior for the physician.” The relevant principles with regard to mandatory reporting 
state:

  A physician shall respect the law and also recognize a responsibility to seek changes in 
those requirements which are contrary to the best interests of the patient. (Principle III.) 

 A physician shall respect the rights of patients, colleagues, and other health professionals 
and shall safeguard patient confi dences and privacy within the constraints of the law. 
(Principle IV.) 

   In explicating the principles, the Council on Ethical Judicial Affairs Opinions 
recognizes clear exceptions or limits on confi dentiality:

  The physician should not reveal confi dential communications or information without the 
express consent of the patient,  unless required to do so by law. The obligation to safeguard 
patient confi dences is subject to certain exceptions which are ethically and legally justifi ed 
because of overriding social considerations.  (emphasis supplied) (AMA  2004 ) 

   Examples provided include patients who threaten to infl ict serious bodily harm 
on others, communicable diseases, and gunshot and knife wounds “as required by 
applicable statutes or ordinances.” 

 With specifi c regard to abuse, the Council on Ethical and Judicial Affairs 
acknowledges that reporting laws “often create a diffi cult dilemma for the physi-
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cian” because suspected offenders and victims alike may plead with the physician 
to keep the matter confi dential, but the opinion concludes: “The physician should 
comply with the laws requiring reporting of suspected cases of abuse of spouses, 
children, elderly persons, and others” (AMA  2004 , p. 130). 

 The American Psychological Association’s corresponding “Ethical Principles of 
Psychologists and Code of Conduct” delineates fi ve general principles which are 
“aspirational goals” for professional psychologists:

    (a)    Benefi cence and non-malefi cence   
   (b)    Fidelity and responsibility   
   (c)    Integrity   
   (d)    Justice   
   (e)    Respect for people’s rights and dignity     

 The principles are detailed and clarifi ed in ethical standards which are enforce-
able rules of conduct. Relevant standards are:

  4.01 Maintaining Confi dentiality “Psychologists have a primary obligation and take reason-
able precautions to protect confi dential information … recognizing that the extent and lim-
its of confi dentiality may be regulated by law….” 

   With regard to those limits, Standard 4.05 reads in pertinent part:

  4.05 Disclosures 

 (b) Psychologists disclose confi dential information without the consent of the individual 
only as mandated by law for a valid purpose such as to … (3) protect the client/patient, 
psychologists or others from harm…. 

   In that regard, psychologists are ethically obligated, as part of obtaining volun-
tary informed consent at the outset of therapy, to inform clients about the limits of 
confi dentiality:

  4.02 Discussing the Limits of Confi dentiality

    (a)    Psychologists discuss with persons (including, to the extent feasible, persons who are 
legally incapable of giving informed consent and their legal representatives) and orga-
nizations with whom they establish a scientifi c or professional relationship (1) the rel-
evant limits of confi dentiality and (2) the foreseeable uses of the information generated 
through their psychological activities. (See also Standard 3.10, Informed Consent.)   

   (b)    Unless it is not feasible or is contraindicated, the discussion of confi dentiality occurs at 
the outset of the relationship and thereafter as new circumstances may warrant. 8  (APA 
 2010 )     

   The American Nurses Association Nursing Code of Ethics sets out nine provi-
sions with accompanying interpretive statements that describe the primary goals, 
values, and obligations of the profession. Here too, while stressing the critical 
importance of protecting patient confi dences, the profession explicitly  acknowledges 
that there are legal and ethical limits to that duty:

8   This standard also requires psychologists who comply with the law and fi le a mandated report to 
advise clients of the fact of that report (“…as new circumstances may warrant”). 
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  Provision 3 The nurse promotes, advocates for, and strives to protect the health, safety, and 
rights of the patient. 

 3.2 Associated with the right to privacy, the nurse has a duty to maintain confi dentiality 
of all patient information. The patient’s well-being could be jeopardized and the fundamen-
tal trust between patient and nurse destroyed by unnecessary access to data or by the inap-
propriate disclosure of identifi able patient information. The rights, well-being, and safety of 
the individual patient should be the primary factors in arriving at any professional judgment 
concerning the dispositions of confi dential information received from or about the patient 
…  Duties of confi dentiality, however, are not absolute and may need to be modifi ed in order 
to protect the patient, other innocent parties and in circumstances of mandatory disclosure 
for public health reasons.  (emphasis supplied) (ANA  2009 ) 

       Bioethics 

 While standards of professional conduct have centuries-old roots, “bioethics” as a 
distinct fi eld is only decades old, emerging fi rst in response to revelations of egre-
gious research misconduct and expanding and adapting to help researchers, practi-
tioners, and policy makers address challenges posed by such advances such as organ 
transplantation, hemodialysis (and related access issues), assisted reproduction, 
genetic sequencing, stem cell research, and the like. 

 In the research context, the National Commission for the Protection of Human 
Subjects of Biomedical and Behavioral Research identifi ed three basic ethical prin-
ciples – respect for persons, benefi cence, and justice – articulated in the Belmont 
Report (DHHS  1979 ):

  Respect for persons incorporates at least two ethical convictions: fi rst, that individuals 
should be treated as autonomous agents, and second, that persons with diminished auton-
omy are entitled to protection. The principle of respect for persons thus divides into two 
separate moral requirements: the requirement to acknowledge autonomy and the require-
ment to protect those with diminished autonomy. (DHHS  1979 ) 

   Fundamentally, bioethics and the respective professional codes are grounded in 
respect for persons (“A fundamental principle that underlies all nursing practice is 
respect for the inherent worth, dignity and human rights of every individual” (ANA 
 2009 )), manifested in the requirement in both research and clinical practice to 
obtain the voluntary informed consent of individual patients or research participants 
before exposing them to potential risks. 

 Four principles of biomedical ethics (Beauchamp and Childress  2009 ) are now 
commonly 9  accepted: respect for autonomy, non-malefi cence, benefi cence, and jus-
tice. All four principles are considered prima facie binding; that is, they are binding 
if they do not confl ict with other principles in a given case or situation. In theory, 
each principle has independent value, without assigning weight or priority to 
any one. These “principles,” which are explicitly incorporated or otherwise refl ected 

9   Though not universally, see Ebbeson ( 2010 ). 
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in each of the professional codes described above, are believed to refl ect a common 
morality across all cultures. 

 Stated most simply  respect for autonomy  requires respect for all persons and 
imposes both affi rmative and negative obligations on clinicians and researchers: 
Individuals are entitled to respectful treatment, and medical professionals must pro-
vide full, adequate, accessible information to enable individuals (whether patients 
or research participants) to make voluntary, informed decisions about treatment or 
participation. As noted above, this includes information about all potential risks, 
including limits to confi dentiality. Conversely, the autonomous actions of individu-
als should not be controlled or constrained by others, unless the individuals pose a 
threat to the community:

  Autonomy is limited when it results in the identifi able, probably grave, harm to others. . . 
[W]henever the good of the patient, as perceived by the patient, poses a defi nable, grave, or 
probable risk to identifi able third persons, the physician’s covenant with her patient is 
superceded by her duty to avoid a greater threat to third parties or to society at large. 
(Pellegrino and Thomasma  2004 , p. 31) 10  

   The tension between liberty in personal choice protected by respect for auton-
omy and the general “social good” advocated by medical or public health profes-
sionals is evident in continuing controversies about public health “paternalism”: 
proposed gun restrictions, laws addressing mandatory use of motorcycle helmets, 
smoking in public settings, and even in the recent and highly publicized (and ulti-
mately unsuccessful) efforts of the City of New York to limit the size of sugar-based 
soft drinks (Grynbaum  2013 ). 

 The principle of  benefi cence  has several aspects: One should prevent evil or harm 
to another, one should remove sources of evil or harm to others, and one should do 
and promote good. 

  Non-malefi cence  (considered by some to be within the principle of benefi cence) 
holds that one should not cause evil or harm. 

 The principle of  justice  is most often invoked in the healthcare setting in terms of 
distributive justice and equal access to resources. In the research context, it means, 
inter alia, that the burdens or potential risks of research should not be disproportion-
ately placed on those who will not benefi t from the research fi ndings. 11  

 While each of these prima facie principles is considered to have equal signifi -
cance, autonomy was and largely remains the emphasis or dominant theme, at least 
in the United States. This refl ects in part the era – the 1960s and 1970s – during 
which bioethics as a fi eld developed. Deference to individual rights was evident in 

10   In the realm of child abuse, this obligation to protect third parties is codifi ed in mandatory report-
ing statutes; in other contexts a common law “duty to warn” imposes the same responsibility on 
physicians and mental health providers to prevent harm to identifi able third parties; see Tarasoff v. 
Regents of California, 551 P.2d 332 (Cal. 1976). 
11   This arises most visibly in the case of clinical research trials conducted in impoverished areas of 
the world (such as parts of Africa), where the costs of any resulting therapeutic agents would be 
beyond the reach of the trial participants, and also comes into play where research is proposed that 
excludes signifi cant portions of the population. 
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controversies about confi dential vs. anonymous HIV testing, partner notifi cation, 
and directly observed therapy for tuberculosis. Concerns about quarantine as a tool 
to limit the spread of multidrug-resistant (MDR) TB and other virulent and conta-
gious agents periodically refocus this debate. 

 The resurgence of some infectious diseases (arguably due to declines in immuni-
zation rates) and the emergence of new (or new to human) agents, as well as the 
explicit extension of public health into “new” areas such as violence prevention, 
highlighted the need to articulate public health’s core values and frame a distinct 
ethics of public health. 12  That public health is intrinsically linked to government and 
that it has and exerts police powers (e.g., required reporting of suspected abuse, civil 
and criminal penalties for failure to do so, immunity for good faith reporters, quar-
antine, mandatory restaurant inspections, and the like) (Richards  2009 ) make it 
essential to articulate and defi ne the underlying values.

  In a liberal, pluralistic democracy, the justifi cation of coercive policies, as well as other 
policies, must rest on moral reasons that the public in whose name the policies are carried 
out could reasonably be expected to accept. (Childress et al. ( 2002 ) citing Nagel ( 1995 )) 

   Various formulations have been proposed, some critical of the “interpersonal 
principlist approach” described above and others building on, adapting, or incorpo-
rating those principles into a framework more suited to public health’s “utilitarian, 
paternalistic, and communitarian orientations” (Callahan and Jennings, Feb  2002 ):

  Public health bioethics must deal with a brand of principlism that evolved, for better or 
worse, as an interpersonal form of ethics mainly concerned with the clinical encounter and 
the physician-patient relationship, but ill-equipped to face the challenges presented by the 
collective issues of public health which differ substantially from those of clinical medicine. 
. . . . Although the four principles of doctrine [autonomy, benefi cence, non-malefi cence, and 
justice] are more relevant to clinical ethics, they cannot be dismissed in approaching the 
bioethical quandaries of public health precisely because, acting as check-lists, these moral 
tenets must always be incorporated into ethical refl ection, nuanced to fi nd their places in 
different cultural environments and adapted to the practices they address. (Kottow  2012 , 
p. 34) 

   A working group of bioethicists who examined the parallels and the differences 
between clinical bioethics and public health practice identifi ed the following “gen-
eral moral considerations” believed to capture and describe the moral content of 
public health:

•      Producing benefi ts;  
•   Avoiding, preventing, and removing harms;  
•   Producing the maximal balance of benefi ts over harm and other costs (“utility”);  
•   Distributing benefi ts and burdens fairly (“distributive justice”) and ensuring public 

participation;  
•   Including the participation of affected parties (“procedural justice”);  
•   Respecting autonomous choices and actions, including liberty of action;  
•   Protecting privacy and confi dentiality;  

12   See, e.g., Gostin ( 2001 ) who discusses three aspects of public health ethics: an ethics  of  public 
health (professional ethics), an ethics  for  public health (advocacy ethics), and an ethics  in  public 
health (applied ethics). 
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•   Keeping promises and commitments;  
•   Disclosing information as well as speaking honestly and truthfully (often grouped 

under transparency); and  
•   Building and maintaining trust. (Childress et al.  2002 , pp. 171–172)    

   While offering guidance these considerations (some of which confl ict and some 
of which limit public health activities at times) must be considered in context and 
may not – likely will not – have the same moral weight in different situations. With 
regard to child maltreatment and mandatory reporting, for example, the most obvi-
ous confl icts arise between commitments to keep privacy and maintain trust, on the 
one hand (to encourage individuals to seek care), and the requirement that caregiv-
ers disclose information acquired in the context of therapy. Weighting each of these 
considerations equally would result in inaction. 

 The authors thus propose a series of “justifi catory conditions” to consider when 
determining whether the ends of the public health activity (here child protection) 
warrant coercive policies or justify overriding certain specifi c values for the benefi t 
of the greater good. These justifi catory conditions are:

•     Effectiveness  (“showing that … infringing one or more moral considerations will 
probably protect public health”)  

•    Proportionality  (showing that the probable public health benefi ts outweigh the 
infringed moral considerations)  

•    Necessity  (“…proponents must have a good faith belief, for which they can give 
supportable reasons, that a coercive approach is necessary”)  

•    Least infringement  (“public health agents should seek to minimize the infringe-
ment of general moral considerations”; for example, when public health activity 
“infringes confi dentiality, they should disclose only the amount and kind of 
information needed, and only to those necessary”)  

•    Public justifi cation  (public health agents should justify or explain infringements 
on moral considerations to the relevant parties) (Childress et al.  2002 , p. 173)    

 Examining reporting from a public health ethics perspective, therefore, involves 
identifying applicable moral considerations which are infringed when medical pro-
viders are required to report suspected abuse. Critics of mandatory reporting cite 
infringements of privacy and confi dentiality, promise keeping, and the maintenance 
of a trustful relationship between patient and provider as compelling reasons not to 
report. 13  All are legitimate concerns. 

 The question becomes whether adequate “justifi cations” counterbalance these 
concerns. The  effectiveness  of reporting in terms of protecting children and advanc-
ing public health (by illuminating the incidence, nature, and magnitude of abuse) is 
clear: In 2011 the US child protective services (CPS) received 3.7 million referrals 
of children being abused or neglected (Centers for Disease Control and Prevention 

13   A common reason given for failing to report is concern that the act of reporting will jeopardize 
the therapeutic relationship between provider and patient and breach any trust that has developed, 
thus disrupting therapy and causing greater harm than good. This is of greatest concern where the 
maltreatment has been revealed by the abusing individual in the course of therapy. 
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 2013 ). In terms of both immediate protection, and by preventing long-term (life-
time) effects, the benefi ts of reporting also appear  proportional  to the infringements. 
“Society’s averted gaze” described and challenged by Kempe, and subsequent data 
on the incidence and prevalence of abuse (681,000 children were estimated to be 
victims of maltreatment and an estimated 1,750 children died from maltreatment in 
2011) argue that required reporting is indeed  necessary  to bring cases to light and 
protect children. 

 While the specifi c content, format, and procedures for reporting vary by jurisdic-
tion, all limit the required information and the designated recipients to essential 
data. Clinicians are not required to investigate to establish intent or actual maltreat-
ment (i.e., they are not required to dilute their professional role). Thus while justifi -
catory conditions impose limits on confi dentiality, they do not waive or abrogate 
that duty. Practitioners remain ethically obligated to release only that information 
required by the reporting statute; they are not obligated and in the spirit of  least 
infringement  should not provide more background information on families or cli-
ents than is required. 

 Yet another approach to public health ethics was proffered by the late Jonathan 
Mann, who argued that medicine, public health, ethics, and human rights are linked 
and that:

  [M]odern human rights . . .because they were initially developed entirely outside the health 
domain and seek to articulate the societal preconditions for human well-being, seem a far 
more useful framework, vocabulary, and form of guidance for public health efforts to ana-
lyze and respond directly to the societal determinants of health than any inherited from the 
past biomedical tradition. (Mann  1997 ) 

   Mann noted that, despite differences, there is “substantial overlap” between 
medicine and public health:

  Medicine and public health are two complementary and interacting approaches for promot-
ing and protecting health …Yet medicine and public health can, and must also be differenti-
ated, because in several important ways they are not the same. The fundamental difference 
involves the population emphasis of public health, which contrasts with the essentially indi-
vidual focus of medical care. Public health identifi es and measures threats to the health of 
populations, develops governmental policies in response to these concerns, and seeks to 
assure certain health and related services. In contrast, medical care focuses upon 
 individuals – diagnosis, treatment, relief of suffering, and rehabilitation. (Mann  1997 , p. 6) 

   Acknowledging that medical practice operates within a context highly infl uenced 
and governed by law and public policy, and that at times human rights and public 
health are confrontational (citing the early years of the AIDS epidemic and contro-
versies about mandatory testing, quarantine, and isolation), Mann observed that:

  [W]hile modern human rights explicitly acknowledges that public health is a legitimate 
reason for limiting rights, more recently the underlying complementarity rather than the 
inherent confrontation between public health and human rights has been emphasized. 
(Mann  1997 ) 

   Mann asserted that because ethics and human rights derive from similar core 
values, they can be viewed as a continuum:
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  [P]ublic health work requires both ethics applicable to the individual public health practi-
tioner and a human rights framework to guide public health in societal analysis and 
response. (Mann  1997 ) 

   With regard to child maltreatment, both public health and human rights empha-
size the well-being of children as autonomous individuals entitled to be free from 
violence and strive to eliminate the effects of child maltreatment on society as a 
whole.  

    Theory vs. Practice 

 Applying values and ethical principles in theory is easy; applying them in practice 
is less so and often uncomfortable. When clinicians have established relationships 
with families or when a therapeutic relationship may be jeopardized by reporting, 
doing the right thing can be diffi cult. Various models have been proposed that incor-
porate ethical principles into the decision process. Greipp’s “Model for the Analysis 
of Under Reporting Child Abuse” (Greipp  1997 ), for example, is a nursing practice 
model that requires caregivers to be aware of and sensitive to “learned inhibitors” 
(i.e., their own personal and professional experiences, culture, and belief systems) 
that infl uence thoughts and actions about abuse and to progress through an ethical 
decision framework. At the center of the framework is the ethical duty to maintain 
professional competence, which includes knowing applicable child abuse laws and 
diagnostic procedures. Other elements of the framework include the general ethical 
principles (autonomy, benefi cence, non-malefi cence, and justice). 

 The total ethical framework rests on its deontological base, defi ned here as:

  A fundamental belief in and respect for one’s obligations to other human beings (infants, 
children and adolescents) – one’s duty. A belief that individuals are ends in and of them-
selves. To act morally in cases of suspected child abuse is to do what is rational and legal 
and desirable (child protection) for each child, independent of the caregiver’s biases, incli-
nations, or inconvenience. (Greipp  1997 , p. 262) 

   Applying this analysis, the author concludes

  To ignore a suspected situation of abuse would be a violation of benefi cence and non- 
malefi cence. It certainly would violate the principle of justice, because no human being 
deserves to be abused. Justice mandates that nurses protect children from abuse. (Greipp 
 1997 , p. 263) 

   Greipp further contends that justice also requires that all those involved in abuse 
cases “must be cognizant of and follow reporting laws.” (Greipp  1997 , p. 263) 

 Kalichman ( 1999 ), observing that “Professional ethics codes have not been par-
ticularly helpful in resolving confl icts created by the differences among standards of 
confi dentiality and legal requirements to report suspected child abuse,” (p. 162) lists 
a number of “points of ethical consideration” to guide practices in mandated report-
ing. These include: having accurate knowledge of state reporting laws, providing 
clients with informed consent information that includes the limits of confi dentiality 
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at the outset of a professional relationship, always reporting verbal revelations of 
child abuse, limiting practice to areas of competence, and informing parents or 
guardians before reporting unless doing so endangers children (pp. 162–164).  

    Challenges for Mental Health Providers 

 The scope of early reporting laws focused on medical practitioners and physical 
signs or radiographic evidence of abuse. Over time, the defi nitions of abuse and 
those mandated to report expanded to include mental health providers, who face 
different challenges:

  The problem with mandatory reporting laws is their application in mental health service 
settings without regard to the nature of these services. The settings and relationships within 
which suspected child abuse occurs in mental health services are qualitatively different 
from those of emergency medicine and pediatrics, the original targets of mandatory report-
ing legislation. Mental health professionals, and other nonmedical human service profes-
sionals, are unlikely to detect the battered child syndrome, although it is likely that they 
may be exposed to those circumstances that raise suspicions of child abuse. In addition, 
mental health professionals frequently rely solely on their observations of behavior in mak-
ing determinations about child abuse. Concerns about privacy, trust, and respect play cru-
cial roles in mental health professionals’ dissatisfaction with mandated reporting. 
(Kalichman  1999 , pp. 41–42) 

   Possible abuse is often revealed to mental health workers – psychiatrists, psy-
chologists, social workers – during the course of therapy or family counseling, 
sometimes by the adult perpetrator. New and controversial research on “recovered” 
or false memories of child abuse and the general challenges of interviewing and 
eliciting accurate histories from very young children pose additional challenges for 
mental health workers. Ethical obligations of confi dentiality and considerations of 
promise keeping and trust are thus deemed paramount and frequently cited reasons 
for not reporting. The principle of autonomy, however, requires that mental health 
workers fully disclose the limits of confi dentiality – namely, the requirement to 
report threatened harm or abuse – at the outset of therapy and obtain fully informed 
consent before proceeding. 

 Stadler ( 1989 ) presents a “reporting decision tree” that can be used which 
involves giving adult clients opportunities to make the report themselves during the 
session, to report while the client listens, to report from another room while the cli-
ent waits, and, if none of these options is acceptable to the client, to reaffi rm the 
mental health worker’s mandated reporter status and the intent to make the required 
report after the session. 

 The legal and ethical responsibility to report (i.e., to break confi dentiality by 
providing the specifi c information required in that jurisdiction) does  not  relieve the 
provider of the duty of confi dentiality altogether:

  There are, however, additional ethical considerations to make when determining what to 
include in a report. The level of detail released in a report should be limited to an amount 
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that minimizes breaches in confi dentiality while maximizing child protection (Melton and 
Limber, 1989). It is not necessary to release information in a report unless it will assist the 
social service agency in making determinations of abuse or will help the agency to take 
action on behalf of the child and family. As stated in the Ethical Principles of Psychologists 
and Code of Conduct (APA, 1992), “In order to minimize intrusions on privacy, psycholo-
gists include in written and oral reports, consultations, and the like, only information ger-
mane to the purpose for which the communication is made” (Standard 5.03a). In reporting 
suspected child abuse, the purpose of the information released is to protect children. 
Information should therefore be limited to the degree to which child protection will be 
achieved. (Kalichman  1999 , p. 148) 

   There is also an ethical obligation to inform parents when confi dentiality is 
breached by making a required report. The Ethical Principles of Psychologists and 
Code of Conduct (APA  2010 ) require discussions of confi dentiality should be 
renewed with clients “as new circumstances may warrant” (Principle 5.1). Telling 
parents and children that a breach of confi dentiality is necessary is easier when an 
informed consent policy has already fully explained the limits to confi dentiality.  

    Conclusion 

 The AMA Code of Medical Ethics, the APA Ethical Principles of Psychologists and 
Code of Conduct, and the ANA Nursing Code of Ethics all emphasize the primacy 
of the duty to protect patient confi dence, yet all explicitly acknowledge limitations 
on that duty, most notably when required by law to report. The values and principles 
underlying these professional codes and the evolving ethics of public health also 
make clear that society is morally justifi ed in encroaching on the duty to protect 
patient confi dences for the public good. Requiring clinicians and others to report 
and complying with reporting laws can be seen as ethical and appropriate exercise 
of both public health power and clinical discretion. “Not reporting” known and 
suspected child maltreatment is unethical.     
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     Chapter 10   
 Economic Issues in the Community Response 
to Child Maltreatment 

             Leonie     Segal     

            Establishing the Case for a Government Role in Child 
Maltreatment 

 The economic discipline is concerned with maximising community well-being for 
available resources. Underpinning economics is a study of markets, market failure 
and the role of government. That the unfettered operation of the private market will 
 rarely  solve the resource allocation questions optimally is not widely understood. 
Rather, markets typically suffer from ‘market failure’ such that the self-interested 
behaviour of individuals (as providers and consumers of goods and services) does 
not work in the best interest of society at large. In these circumstances, some level 
of intervention by government is desirable to generate better outcomes for the com-
munity. In this context, the role of government is to improve effi ciency. The primary 
sources of market failure are (1)  externalities , when producers (or consumers) do 
not fully bear the costs or fully reap the benefi ts of their actions, (2)  imperfect infor-
mation  held by consumers/citizens and/or producers especially about the conse-
quences of their actions, (3)  public goods attributes  whereby consumers cannot be 
effi ciently excluded from consumption, and (4)  restrictions on entry  creating the 
conditions for exercise of monopoly power. The unfettered operation of the private 
market will also result in a level of inequity in income, health, opportunity, educa-
tion, access to food and housing that most citizens would fi nd unacceptable. 

 The effi ciency of markets also assumes a rational consumer or agent, able to 
make decisions that are in their own best interest judged by them ex post and also 
able to make favourable choices for others whom they represent. There is a large 
literature contesting the assumption of the rational consumer or agent. This is 
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observed especially in impulsive, risk-taking and addictive behaviours, the poten-
tially destructive behaviours of those who are mentally ill, and in parents who make 
what seem to be very poor choices for their children, even in the face of adequate 
information, or who abuse or neglect their children. 

 Taken together, the three factors, namely, (1) pervasive market failure, (2) ‘irra-
tional’ behaviour of individuals and (3) a societal concern with equity, create a very 
powerful argument for interventionist public policy in multiple spheres. Put simply, 
the self-interested behaviours of individuals will result in total societal well-being 
that is considerably less than is theoretically achievable, and government interven-
tion is justifi ed on the basis of adding to the common good. Especially where chil-
dren and other vulnerable people are adversely affected by the destructive behaviours 
of others, there is a growing view that society has an obligation to intervene. 
However, as some individuals and businesses will do better under an unfettered 
system, there can be strong opposition to government intervention, especially where 
powerful business interests are at stake, captured in the catchcry of ‘nanny state’ 
(Segal  2010 ). For example, restrictions on alcohol sales are strongly resisted, sup-
posedly to protect citizen freedoms, but of course the protection of profi ts is the real 
concern. (Businesses are perfectly happy with government intervention in support 
of their industry.) 

 Governments have a range of policy options at their disposal to promote desired 
behaviours and restrict undesirable behaviours. The fi rst of these options are  regula-
tory and legislative measures , such as those relating to the wearing of seat belts, a 
minimum drinking age, regulations for safe food preparation and sale, occupational 
health and safety, the disposal of toxic substances, restriction on gambling outlets 
and the criminalisation of certain substances. Laws for the mandatory reporting of 
child maltreatment cases are also such a measure. The aim of mandatory reporting 
legislation is to bring cases of concern to the attention of child and family welfare 
agencies with the purpose of protecting the child and improving child outcomes. 

 The second option is  direct service provision –  delivery of desired services that 
would not be provided by the market (or at too low a level) funded entirely or in part 
through taxation (to ensure zero- or low-direct payment by consumers). The defi n-
ing feature is that it is not in the broad societal interest to restrict access to these 
services on the basis of capacity or willingness to pay. They can be delivered by 
governments or contracted out under defi ned service agreements to ensure govern-
ment objectives are met. Examples are public housing, free/subsidised education 
(preschool, school, universities), health care (hospitals, infant welfare services, vac-
cinations), family support services, employment services, child protection services 
and domestic violence services. 

 The third option is  fi nancial incentives  – taxes and subsidies aimed at infl uencing 
behaviours by changing relative prices facing the consumer. This includes punitive 
taxes, for example, on tobacco products or high excise taxes on petrol or excluding 
fresh food from GST or support payments to assist selected industries such as farm-
ers, selected manufacturers, etc. 

 The fourth option is  benefi t/welfare payments , primarily to address equity objec-
tives by redistributing income. A priority is children living in extreme poverty. 
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In Australia, there are/have been a myriad of payments to support families, includ-
ing the supporting parents pension, family tax benefi ts, parental leave provisions, 
the ‘baby bonus’ and rent subsidies. Pension payments generally leave the recipient 
with complete freedom in how monies are spent. In Australia, there are programmes 
that seek to restrict spending for some welfare recipients. This includes selected 
families with substantiated child neglect cases, who are put on child protection 
income management (70 % of their pension tied to a basics card), in an attempt to 
ensure spending on staples. The challenge for government is to determine the opti-
mal set of policy options to address the specifi c problem in the best way possible. 
The aim is then, given the particular context, to fi nd the solution that will improve 
individual and societal outcomes to the greatest extent possible, given budget 
constraints. 

    Child Maltreatment as ‘Market Failure’ 

 The phenomena of child maltreatment could be viewed as an example of ‘market 
failure’. The growing child is from conception into adolescence entirely dependent 
on their parents for their survival and development. The family is absolutely central 
in determining whether or not the child has the opportunity to realise their full 
potential and live a long and productive life. The physical and emotional develop-
ment in the early years has far-reaching consequences through neurobiological, 
developmental and evolutionary pathways. The early environment affects the child’s 
way of understanding and being in the world, as observed in attributes such as exer-
cise of impulse control, the ability to learn, sense of agency, levels of distress and 
anxiety and resilience (Shonkoff et al.  2009 ; Anda et al.  2006 ). 

 Early childhood experiences infl uence the likelihood of adopting healthy and 
protective behaviours or unhealthy and destructive behaviours, through childhood 
and across the lifespan (Chapman et al.  2007 ; Dube et al.  2006 ; Edwards et al. 
 2007 ). While the community and broader society in which the family lives are also 
important, as is the child’s inherent personality traits, the family environment has a 
core infl uence and specifi cally the parents’ interactions with the child (Bowlby 
 1982 ; Amos et al.  2011 ). In the modern democratic welfare state, where the rule of 
law is well established and a safety net (income support, etc.) is in place to address 
severe poverty and ensure access to health care and education, the family relation-
ship environment will almost certainly have the biggest infl uence on children’s life 
outcomes. 

 In extreme, but not rare, cases, the quality of the family environment can directly 
threaten survival itself, via the direct fatal effects of maltreatment but also through 
the ongoing consequences of trauma. Persons with a child maltreatment history 
have a  several fold  (up to 15 times) rate of suicide compared to children with no 
such history (Duke et al.  2010 ) (see Table  10.1 ). A vastly lower life expectancy of 
20 years is also reported for persons experiencing multiple (>5) childhood adversi-
ties. These cover emotional, sexual and physical abuse, witnessing domestic 
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 violence, parental incarceration, parental mental illness, parental divorce/separation 
and parental substance abuse (Brown et al.  2009 ). Unfortunately this level of adver-
sity is not uncommon in highly vulnerable populations and in communities where 
rates of child maltreatment are very high.

   The role for government to intervene in relation to child abuse and neglect is thus 
absolutely clear and rests on three core arguments:

    1.     The ethical argument  
 There is a clear ethical imperative to protect highly vulnerable members of 

our society from the damaging actions of others. Children are absolutely defence-
less, unable to understand or articulate their distress and can be somewhat invis-
ible. Concerns about equity are also pertinent. Child maltreatment is considerably 
more common in lower socio-economic sectors of society and is also likely to 
perpetuate social and economic disadvantage. Low educational attainment, teen 
pregnancy, unemployment, welfare dependency, involvement in crime, drug and 
alcohol abuse and mental illness are all consequences of child maltreatment. For 
any society that has a ‘closing the gap’ agenda related to income, educational or 
health disparities, addressing child maltreatment to ensure harms are minimised 
is a logical strategy component.   

   2.     Violation of the assumption of the rational consumer/agent or skills/
knowledge gap  

 The inability of the parent to act in the best interests of their child, even 
though this is what every parent would want, can be considered irrational behav-
iour warranting government intervention. This argument does not require mal-
treatment to be extreme but simply that parental behaviour is other than that 
consistent with creating a safe and nurturing environment for the child as the 
parent would wish. The appropriate response would depend on the level of harm 
and the reason for the inappropriate parenting behaviour. This might start with 
parenting classes for expectant or new parents, an infant welfare centre/infant 
visiting programme to improve knowledge and skills or social supports for very 
isolated parents advancing to a more therapeutic approach or a more intrusive 
regulatory approach for more chaotic and disturbed families where the situation 
for the child is of serious concern. In the more serious cases of abuse or neglect, 

    Table 10.1    Child maltreatment and risk of suicide attempt – odds ratio for suicide attempt children 
subject to maltreatment relative to no maltreatment   

 Type of maltreatment 

 Odds ratio for suicide attempt 

 Female  Male 

 Physical abuse by an adult living in the household  5.1  6.9 
 Sexual abuse by a family member  4.3  15.0 
 Drug or alcohol abuse by family  2.9  3.5 
 Witnessing physical violence (family member on another 
family member) 

 11.1  4.9 

   Source : Duke et al. ( 2010 ) 
  Note : Derived from a 2007 survey of 136,549 Minnesota school students  
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poor parenting is unlikely to refl ect a simple knowledge or skills gap, but rather 
the effects of unresolved childhood trauma on the capacity for intimate relation-
ships such as that between a mother and her child (Amos et al.  2011 ,  2014a ,  b ). 
Amos and colleagues argue convincingly that the child acts as a potent trauma 
trigger for the mother. The mother’s behaviour in neglecting or abusing her child 
is a logical response given the distorted perspective created by her own trauma 
history, but irrational from the perspective of an undamaged individual or the 
wider societal good. (While the model explicitly refers to mothers, it almost 
certainly applies also to fathers.) Some of the known consequences of child mal-
treatment, such as drug and alcohol abuse, mental illness and inability to develop 
healthy relationships, directly impact on the capacity of parents with a history of 
maltreatment to adopt behaviours that are protective of others in their care. 

 It is also the case that the private market will inherently exploit, for profi t the 
more vulnerable in society who experience poor impulse control. This can exac-
erbate the unfavourable conditions for these parents by fuelling their abuse of 
alcohol, tobacco, illicit drugs, gambling and the like, which further compromise 
their capacity to parent in a safe manner.   

   3.     Externalities (costs on others) – considerable costs incurred by society of failing 
to intervene  

 The dominant costs of child maltreatment are borne not by the perpetrator but 
by others; in the fi rst place the child and secondly society. These costs are con-
siderable. For the child, there is the immediate and acute distress, which can 
result in an ever-present fear, anxiety and hypervigilance, morbidity and, in cases 
of fatality, a life cut short. There are in addition ongoing or downstream conse-
quences of developmental delay, drug and alcohol abuse or other addictive 
behaviours, risk taking/adoption of harmful lifestyle behaviours (such as tobacco 
smoking and poor nutrition), poor mental health/serious mental illness (e.g. up to 
12 times the rate for schizophrenia 13 ), compromised physical health, placement 
in care, involvement in crime as victim and / or perpetrator, low educational 
attainment, welfare dependency, unemployment, diffi culty with intimate rela-
tionships, teenage pregnancy, likelihood of maltreating their own children and 
premature death. These consequences are reported to have from 1.5 to 12 times 
the relative risk for persons with a child maltreatment history relative to those 
without. See, for example, Table  10.1  above. The odds ratios for child maltreat-
ment for poor mental health vary by study, but large excess risk is uniformly 
reported (Chapman et al.  2007 ; Duke et al.  2010 ; Norman et al.  2012 ). Studies 
also report a more than doubling the risk for physical conditions (e.g. stroke 
1.7–3.00 times (Norman et al.  2012 ); obesity 1.3–9.8 times (Gilbert et al.  2009 )).     

 In short, child maltreatment imposes large negative health, social and economic 
consequences, both contemporaneous with the maltreatment and ongoing (Shonkoff 
and Garner  2012 ). These consequences result in huge budgetary impacts in the form 
of additional expenditure on services and lost production. Expenditure is incurred to 
address the consequences of child maltreatment particularly on hospital in-patient 
services and Emergency Department presentations, drug and alcohol programmes, 
suicide prevention and response, rehabilitation, on the criminal justice system, 
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housing support, income support/welfare payments, remedial education and on the 
child protection system. These consequences are expensive. A child placement in 
24 h out-of-home care can cost more than $300,000/year (for residential care) 
(ROGS  2014a ); involvement in crime is also costly (prison > $80,000 per prisoner 
year and more for juveniles) (ROGS  2014b ). A life of welfare dependency, drug and 
alcohol addiction or serious mental illness involves ongoing government expendi-
tures as well as impacts on social cohesion. Child maltreatment is also responsible 
for a considerable reduction in the productive potential of society and thus lower 
gross domestic product as a consequence of premature death, low workforce partici-
pation and educational failure limiting skills and knowledge formation. 

 The total societal burden of child maltreatment is undoubtedly very large with 
several published estimates, for example an estimated total cost of child maltreat-
ment in the USA of US$124 billion, or a cost per nonfatal case of US$210,000 
(Fang et al.  2012 ). But the full costs are diffi cult to quantify, given the wide scope 
of impacts. None of the published studies provide a fully comprehensive estimate. 
For example, studies fail to incorporate the effect of child maltreatment on harmful 
behaviours such as smoking or morbid obesity (themselves being large source of 
disease burden). They also ignore the intergenerational nature of abuse, which in 
effect attaches an infi nite stream of costs to child maltreatment. 

 It is increasingly understood that the observed relationships between child mal-
treatment and the health, social and economic consequences can be taken as causal, 
not merely correlational. There are well-defi ned causal mechanisms that predict the 
serious consequences of child abuse and neglect that are observed. These mecha-
nisms are found in the attachment and trauma literature (Bowlby  1982 ; Amos et al. 
 2011 ), evolutionary theory (Amos et al.  2014a ,  b ), developmental psychology and 
neural biology (Shonkoff et al.  2009 ). 

 The results of randomised controlled trials confi rm that it is possible to intervene 
with families to reduce rates of maltreatment and that this has the expected impact 
on health, social and economic outcomes (Reynolds et al.  2002 ; Olds et al.  1997 ; 
Mikton and Butchart  2009 ; Berry et al.  2007 ). 

 This means that there are effective interventions to reduce rates of child maltreat-
ment and reduce the consequent harms, both in families at risk (no contact with the 
child protection system) and in families where abuse or neglect is already present. 

 Not surprisingly, given the ethical and effi ciency arguments for a government 
role in addressing child maltreatment and the existence of effective strategies, gov-
ernments across countries and jurisdictions have policies to protect children. The 
question is not whether a formal child protection system should exist, but what 
should it look like? How should maltreatment be defi ned? At what point is interven-
tion warranted? Is there to be a different system response for different maltreatment 
thresholds? What are the strategy components? What is the balance between inves-
tigation, child removal and family support? And in relation to family support, what 
is the balance between case management and practical support and a therapeutic 
approach incorporating treatment for past and current trauma? 

 If we had full information about (1) the consequences of child maltreatment, 
including budgetary impacts, and (2) the effectiveness and cost of all possible inter-
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vention strategies, it would be possible to develop an evidence-driven child protec-
tion strategy. In the interim, the challenge is to draw on the best available evidence 
to inform the policy response and determine the evidence that we should be gather-
ing to better inform future policy.   

    Determining the Optimal Policy Response to Child 
Maltreatment and the Role of Mandatory Reporting 

    Overview 

 This section considers how governments might respond to families where there is a 
level of concern about the welfare of the child such that cases should be brought to 
the attention of the child protection system for specifi c action to protect children 
from harm. It is assumed in this discussion that a regulatory child protection system 
is part of a broader system of family support, incorporating a suite of options of 
varying intensities to offer families the necessary supports for creating a nurturing 
environment for their children. 

 In understanding the performance of the child protection system, it is necessary 
to think through  how to defi ne child maltreatment . Defi nitions of child abuse and 
neglect (CAN) vary considerably, partly refl ecting varying contexts and the purpose 
of the defi nition. The cut point, in terms of what constitutes a case of maltreatment 
of suffi cient severity to warrant action – which may be a family support rather than 
a formal child protection investigation – is ideally determined by (1) evidence of 
harms, (2) source of harms and (3) capacity of the system to improve outcomes for 
children and families. Evidence around all three aspects is pertinent where the defi -
nition is designed to trigger a government response. In contrast, if a defi nition is for 
use in epidemiological research into the risks for and/or consequences of child mal-
treatment, the capacity for and impact of a response is irrelevant. 

 A common premise underpinning the statutory system is that the highest risk 
cases offer the greatest potential for benefi t through government intervention (e.g. 
immediate life-saving), with progressively lower potential for benefi t as extent and 
likelihood of harm falls. This is consistent with a recent review of intervention stud-
ies of family support/preschool/infant visiting that identify greatest benefi t in pro-
grammes that target the most vulnerable families (Segal et al.  2013 ). 

 Interestingly, this model contrasts with the population health maxim that greatest 
benefi ts are to be found in ‘shifting the entire population’ (Rose  2001 ) cited in 
favour of population approaches and universalism and against the targeting of ser-
vices to those at highest risk. While this maxim is very popular, it needs to be under-
stood as an empirical question. Whether a targeted or population approach will be 
the most effi cient depends on the particular health or social problem being addressed, 
the cost of case fi nding those at high risk, the profi le of harms and the costs and 
effectiveness of interventions across the risk spectrum. 
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 That is, an approach based on the evidence of what works is what is required, not 
one that privileges a particular stage in risk creation or level of vulnerabilities. But 
that said, it is invariably desirable to offer something to populations wherever they 
sit on the primary, secondary and tertiary prevention continuum, with an approach 
proportional to the level of risk and potential for benefi t. Further, contrary to popu-
lar wisdom, the level of benefi t is typically proportional to level of risk; the higher 
the risk and expectation of harms, the greater the capacity for benefi t. It is also clear 
that for children trapped in situations of serious harm, however that is defi ned, a 
policy response by government to protect children is paramount and must incorpo-
rate, at a minimum: (1) an effi cient mechanism for case fi nding and (2) an effective 
multifaceted approach for protecting at-risk children.  

    Case Finding/Reporting 

 We are concerned here with understanding the optimal mechanism for encouraging 
an ‘ideal’ level of reporting of suspected cases of serious child maltreatment. The 
options for such a mechanism fall into three categories: (1)  legislative , involving 
mandatory legislation requiring specifi c occupations to report suspected cases of 
child abuse or neglect to the appropriate bodies, with protections for reporters, and 
usually (but not always) with penalties for failure to comply, (2)  professional obli-
gation  under designated codes of practice for nominated professions to report sus-
pected cases of child abuse or neglect, and (3)  citizen option  to report suspected 
cases. Any of these mechanisms presume an associated administrative process for 
receiving and acting on reports. 

 When mandatory reporting was fi rst introduced in the USA in the 1960s, there 
was no formal mechanism to identify and respond to children subject to even 
extreme levels of abuse or neglect. This left many children at extreme and imminent 
risk, as societal action was rarely invoked to protect even those children who had 
been repeatedly and clearly subject to grievous harm. This was presumably a refl ec-
tion of the pervading culture internationally, of nonintrusion into the lives of fami-
lies by government and a perceived limit on the role of clinicians and others working 
with children. This culture of nonintrusion into family life is complex and arguably 
still limits the societal response to issues such as domestic violence and child mal-
treatment (leaving many of the most vulnerable citizens without protection). The 
reporting requirements or professional obligations are focused on the child experi-
encing signifi cant harm and therefore also apply to cases of non-parental child mal-
treatment occurring outside the family, typically cases of sexual abuse. Again, social 
convention, in dealing with respected organisations, compounded by a high level of 
defensiveness from these same organisations has in the past demonstrably failed 
children experiencing harm. 

 It seems certain that the introduction of mandatory reporting in the 1960s has 
been instrumental in driving culture change in the behaviour of core professional 
groups in contact with vulnerable families and children. Mandatory reporting in 
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bringing suspected cases of maltreatment to the attention of the child protection 
authorities demands a response and ultimately greater resourcing of the child pro-
tection system. For example, in Australia, resources allocated to child protection 
have more than doubled in real terms (2012–2013 dollars) from AUD 1,511.1 mil-
lion in 2003–2004 to AUD 3,521.7 million in 2012–2013 (ROGS  2014a ). (The 
benefi t achieved by this increase in funding is hard to measure, but it was certainly 
aimed at advancing child and family welfare.) 

 Determining the best approach to case fi nding is complex. Historically, it is 
almost certain that mandatory reporting has been central in driving culture change 
and encouraging greater social responsibility in reporting children suspected to be 
at grave risk. However, it may be asked whether, in societies which have had manda-
tory reporting for some decades, such a model is still required? Where this has 
driven a culture shift, it may be that mandatory reporting and professional obligation 
are not very different in terms of outcomes. For example, in some contexts, certain 
reporter groups who only have a policy-based obligation (which is not covered by 
legislation), such as police, do make substantial numbers of reports. However, in 
other contexts and subsets of abuse, it is also known that some professional groups 
having only a policy-based duty make signifi cantly fewer reports and identify far 
fewer cases than their counterparts who do have a legislative duty to report (Mathews 
et al.  2010 ). This can refl ect a fear of reporting, lacking the protections provided by 
legislation, while being subject to identifi cation, complaints and civil and disciplin-
ary proceedings (Mathews et al.  2009 ). It is diffi cult to generalise because of the 
considerable variation in operational detail, such that there may be as much varia-
tion within a system type as across system types, relating to the precise reporting 
obligations and the administrative system for receiving and responding to reports. 

 Another way of considering this question of case fi nding is to assess whether the 
system for reporting currently in place in the particular jurisdiction performs ‘well 
enough’. Desirable performance in this context is concerned with identifying a 
‘high’ proportion of cases of  severe  maltreatment or risk of maltreatment reported 
to a child protection agency and followed up appropriately and ‘low’ reporting of 
cases involving lower levels or no maltreatment. What constitutes ‘high’ and ‘low’ 
is a matter for debate and discussion and might reasonably vary by level and type of 
abuse, given some abuse types are less hidden (e.g. serious physical abuse) than 
others (e.g. sexual abuse). 

 The aim is for a good overlap of the populations of ‘severely’ maltreated children 
and a child abuse and neglect report, which is then actioned appropriately. A report-
ing system that has a high proportion of reported cases (which after assessment are 
determined to require a child protection and/or family support response), and a low 
proportion of reports that require neither, may indicate a well-performing system, 
but it is also consistent with a system which is failing to detect too many serious 
cases. Assessing performance in terms of a match between reports and substantiated 
cases is fraught and further complicated by the contested nature of how to defi ne a 
case of child maltreatment warranting intervention. In short, the claim of ‘over- 
reporting’ under a system of mandatory reporting is diffi cult to test (Mathews  2012 ) 
and certainly cannot be established by reference to rates of unsubstantiated reports 
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or rates of unsubstantiated investigations (Drake  1996 ; Drake and Jonson-Reid 
 2007 ; Kohl et al.  2009 ). 

 The primary role of reporting (notifi cation) under mandatory reporting systems 
is to identify children who have been signifi cantly harmed by abuse or neglect or 
who are at imminent risk of being so harmed; a secondary function or consequence 
of such reports is to identify families in need of support to facilitate the provision of 
assistance. Measuring system success or failure simply by the proportion of abuse 
or neglect reports that are substantiated, does not address the possibility of children 
at considerable risk within the community about whom no reports have been made 
or the value of identifying highly vulnerable families in need of assistance. Child 
protection systems increasingly have an alternate pathway to the statutory route 
through which vulnerable families are offered a range of family support services, 
which may include case management (e.g. to support access to income support, 
housing, employment, practical and social supports), therapeutic trauma-based 
counselling and parenting programmes designed to improve the parent/child rela-
tionship (such as ‘circle of security’ or incredible years). Having such a referral 
occur through a child protection system may well increase the uptake of such ser-
vices for more vulnerable families, who might otherwise not engage, creating an 
‘early intervention’ pathway. Even for families who are referred to and progressed 
through the statutory child protection system, a fi nding of ‘not substantiated’ would 
not necessarily mean that the child was (is) not at serious risk of harm. 

 As in any legal process, a fi nding refl ects on the evidence able to be gathered. In 
Australia 8–18 % of children – depending on jurisdiction – who were the subject of 
an unsubstantiated investigation were within 12 months subject to a substantiated 
investigation (ROGS  2014a ). 

 Further, a statutory system with constrained capacity is likely to focus on abuse 
or neglect associated with a serious risk of imminent harm deemed to require imme-
diate action. Cases of potentially serious harms, but of longer-term onset such as 
major developmental delay, risk of drug and alcohol abuse and a life of mental ill-
ness or of crime may be less likely to be investigated or substantiated. In short, a 
decision not to investigate a child harm report, or a non-substantiation of a report 
after investigation, does not necessarily mean the report was not appropriate. And as 
a matter of logic, given the challenges of accurately identifying cases, any system 
that had a very low rate of non-cases could be assumed to be missing many serious 
cases. Knowledge of the prevalence of child maltreatment of seriousness that would 
justify a report would be useful in considering whether the reporting regime is result-
ing in an appropriate number of reports, whether too few or too many (Fig.  10.1 ).  

  Estimates of prevalence of child maltreatment  are generated from two distinct 
sources: (1) child protection data and (2) survey data. Both are interesting and pro-
vide distinct perspectives on likely underlying rates:

    1.    Child protection data – reports, investigations, substantiation, family support 
services    

  Data on the Australian child protection system are reported in detail by the 
Productivity Commission in their annual Report on Government Services (ROGS) 
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( 2014a ). Selected data from this extensive report is presented in Table  10.2 . This 
shows that in 2012–2013, 184,284 children were the subject of a notifi cation and 
that 40,685 or 22.1 % had a substantiated notifi cation. But we also note that the 
majority of notifi cations (55 %) were dealt with by ‘other means’, often through an 
alternate family support pathway. A ‘not substantiated’ fi nding was recorded for 
just 21.8 % of notifi cations, or only 19 %, if we adjust for those for whom a substan-
tiated fi nding would be delivered within 12 months.

   We can also observe that rates of notifi cation, investigation and substantiation are 
much higher in Aboriginal and Torres Strait Islander (ATSI) peoples. For example, 
again from ROGS ( 2014a ), in 2012–2013, 143.9 per 1,000 ATSI children aged 0–17 
years were the subject of a notifi cation, more than double that of a decade earlier 
and 5.7 times the rate for non-ATSI children. Rates of notifi cation in non-ATSI 
children peaked in 2008–2009 at 37.8 per 1,000 children, falling back to 25.3 per 
1,000 children by 2012–2013, which is just below 2002–2003 levels. Much of this 
fall is attributable to changes in child protection policies in NSW, a previously high 
notifying jurisdiction, which instituted an alternate family support pathway for vul-
nerable families. This can be seen in the high proportion of reports in 2012–2013 
‘dealt with through other means’ and large increase in referrals to intensive family 
support services. Another consequence has been a sharp fall in nonfi nalised investi-
gations. Current rates of notifi cation in ATSI children of just over 14 % in 2012–
2013 would translate into well over 50 % of ATSI children with a notifi cation over 
their childhood. (See South Australian study of cumulative notifi cation rates for 
Indigenous and non-Indigenous Australians from three birth cohorts (Delfabbro 
et al.  2010 ).) 

 The conversion of completed investigations to substantiation was 47.3 % in 
2012–2013 (53,634÷113,307), the same rate for the ATSI and non-ATSI popula-
tion. This is considerably higher than the low rate of 33 % in 2008–2009, driven by 
low rates in NSW, which resulted in a change in the reporting criteria in NSW to one 

Child Abuse or neglect

Family 
Support 

CAN 
substantiation

CAN     
Report No Abuse

or Neglect

  Fig. 10.1    Depiction of prevalence of child abuse and neglect (CAN), report, substantiation       
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    Table 10.2    Child protection services: notifi cations, investigations, substantiations, Australia, 
ATSI and non-ATSI, number and rate/1,000 children 2002–2003 and 2012–2013   

 2002–2003 (children 0–16)  2012–2013 (children 0–17) 

 All  ATSI  Non- ATSI   All a   ATSI  Non-ATSI 

  Notifi cations  
   Number of notifi cations  198,353  273,004   57,794    215,210  
   Number of 

 children  subject 
to a notifi cation 

 130,224  184,284 

   Children in notifi cations 
rate/’000 

 28.8  62.6  27.2  35.2  143.9  25.3 

  Investigations  
   Total investigations  66,456  122,545  30,619  79,606 
   N fi nalised   113,307    32,923    74,708  
   Finalised N children  50,063  85,455 
   Investigations rate 

rate/’000 children 
 11.1  32.8  10.1  16.3  86.2  11.4 

  Outcome of fi nalised investigation  
   Not substantiated number  25,412  59,673 
   Substantiated 

investigations 
 40,416   53,634    15,655    35,973  

   Children  40,685 
   Children with a 

substantiated investigation 
rate/’000 children 

 6.8  21.6  6.1  7.8  45.1  5.6 

   Investigations in 
progress, closed 
no outcome 

 28,922  9,160 

  Notifi cations dealt 
with by other means  

 NA  150,537 b  

  Children in out-of-home care on June 30  
   Number  20,297  4,750  15,547  40,624  13,914  26,454 
   Rate per/’000 children  4.5  22.5  3.4  7.7  56.9  5.3 
  Children in 1+ OHC placement during year  
   Number  19,399  4,026  15,373  50,097  16,597  33,057 
   Rate/’000 children  6.1  27.0  5.0  9.6  68.3  6.6 
  Children commencing 
intensive family support 
services  

 2,217  313  1,904  22,116 c   4,826  14,467 

   Source : ROGS ( 2003 ,  2014a , Tables 15A 8 and 15A 18) 
  Notes  
  ATSI  Aboriginal and Torres Strait Islander 
  a Includes unknown Indigenous status 
  b Highly variable by jurisdiction – 0 % in Queensland, 27.5 % in Western Australia, 48 % in New 
South Wales, 62 % in the Northern Territory, 72 % in South Australia, 74 % in Victoria and 83 % 
in the ACT and Tasmania 
  c Includes unknown Indignous status and data for SA and Tas for which data not available by 
Indigenous status.  
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of ‘serious’ harm, together with the introduction of a family support diversionary 
pathway. But at 47 % from a common sense perspective, this does not suggest that 
the mandatory reporting system is encouraging an excessive rate of notifi cations 
and investigations, relative to case fi nding.

    2.    Community surveys of the prevalence of child abuse and neglect     

 Ideally child protection data would also be compared with the actual prevalence 
of child abuse and neglect in the community, to assess the performance of the child 
protection system in relation to rates of notifi cation and case fi nding. However, even 
though rates or prevalence of child abuse and neglect have been reported in numer-
ous surveys, there are inherent problems in any survey-based estimates of child 
maltreatment. This arises from likely selection and retention bias in longitudinal or 
cross-sectional studies and challenges in defi ning a population which has/has not 
experienced child maltreatment. Maltreatment is not inherently dichotomous, but 
exists along a spectrum, and there is no consistency in the defi nitions used in sur-
veys. Some of these issues in estimating the prevalence of child abuse and neglect 
are discussed below. 

  Defi nition and Scope     There is little agreement internationally about how to defi ne 
child maltreatment, in the context of a child protection system. While the historic 
focus of mandatory reporting was children faced with imminent risk of serious 
injury or death, evidence has been accumulating of the profound long-term conse-
quences of neglect and abuse, even when the risk of imminent death or serious 
injury is low. While a society may accept an obligation to ‘protect children’ and 
enhance their life possibilities, the determination of the point at which, and the ways 
in which, to intervene can only be answered if we understand the consequences of 
intervening or failing to intervene. It cannot be taken as a given that intervening will 
always result in better outcomes or that a specifi c strategy will represent a worth-
while investment for the society, given competing calls on resources.  

 For example, a child witnessing domestic violence on a regular basis may have a 
small risk of imminent death or serious physical injury, but in the context of poten-
tial harms such as developmental delay, risk of drug and alcohol dependence, poor 
educational outcomes, unemployment, involvement in crime/incarceration, poor 
mental and physical health, risk of suicide and premature death, they may warrant 
protection. Refi ning defi nitions of child maltreatment to refl ect the levels and sever-
ity of harms is desirable, and further refi ning these in terms of capacity to improve 
outcomes for the child, family and society is not well advanced. What is known is 
that multiple sources of ongoing maltreatment tend to be considerably more harm-
ful to the child, as is maltreatment combined with other adverse childhood experi-
ences, such as parental divorce/separation, homelessness or extreme poverty. The 
challenge is to refi ne defi nitions of abuse and neglect, both to reach some shared 
understanding of what constitutes maltreatment but most crucially to better match 
the service response to the nature of current harms and expected future 
consequences. 

 Ideally operational defi nitions will refl ect evidence of harms. While it is well 
established that maltreatment across more than one category and of an ongoing 
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nature will have the most severe consequences, the data quality is insuffi cient to 
establish precise evidence-based cut points that refl ect expected levels of harm. In 
considering the ideal threshold, the likely benefi t/harm ratio from intervening also 
needs to be considered. Again the data needs here are considerable. 

  Bias in the Data Collection Process     There are two ways of generating estimates of 
the prevalence of child maltreatment: surveys and child protection records. Child 
protection records cannot provide an independent estimate unrelated to the opera-
tion of the child protection system, which leaves surveys, longitudinal cohort stud-
ies or cross-sectional studies. Survey estimates will be fl awed for several reasons:  

•     Reliance on memory – compromised by the young age at which abuse can occur 
(frequently as a baby or infant), recognition of abuse or neglect when this might 
have represented normative behaviour in the immediate community, possible dif-
fi culty in recording disturbing childhood experiences – the more distressing of 
which may be unconsciously suppressed.  

•   The representativeness of study samples – many of those most affected by mal-
treatment, for example, who have become homeless, experience severe mental 
illness, have been incarcerated and have low levels of literacy, or died prema-
turely will be missing from population surveys. They may fi t exclusion criteria 
(many studies exclude persons living in institutions), be less likely to respond 
and be amongst the ‘lost to follow-up’ group in longitudinal studies, before ques-
tions about maltreatment are asked.  

•   Studies employ a wide range of questions in describing abuse or neglect, which 
not surprisingly have changed over time, with varying levels of comprehensive-
ness across types of abuse and varying levels of precision in how abuse is 
described. The precise questions, the sample frame and response rate need to be 
well understood in order to better understand what a prevalence estimate derived 
from a particular survey might mean.    

 Any confusion in the classifi cation of persons as cases (subject to child maltreat-
ment) and comparators (no maltreatment history) and absence from the survey data 
of those who have suffered the most severe consequences of child abuse and neglect 
will also affect the accuracy of estimates of relative risks of the postulated conse-
quences of child maltreatment.

    3.    Prevalence of child maltreatment in Australia – survey-based estimates     

 Table  10.3  provides a summary of estimates of the prevalence of child maltreat-
ment in Australia, across the four recognised categories. The material is drawn from 
a recent review by the Australian Institute of Family Studies (AIFS  2013 ). The 
estimates of prevalence are based on respondent recall, using a number of questions. 
Estimated prevalence by type of abuse varies widely depending on the questions 
used to elicit responses and survey population. In general, the more questions used 
to explore the issue, the higher the rates that are reported, especially pertinent in 
relation to neglect or witnessing family violence.

   It is clear from the Australian studies and the international literature ( WHO 
2010 ) that child maltreatment is not uncommon. It is experienced by at least 20 % 
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of children in many developed western nations and considerably more in some 
countries and communities. The reported level of abuse and neglect suggests a rate 
of failure of families to provide a safe and nurturing environment for the child that 
poses a serious challenge for governments seeking to protect children, even recog-
nising that not all maltreatment warrants state intervention. 

 It is possible to compare estimated prevalence rates with rates of child protection 
notifi cations. As reported in Table  10.2 , 3.5 % of children attracted a child protec-
tion notifi cation in 2012–2013 (ROGS  2014a ). As notifi cations accrue across child-
hood up till age 17, cumulative rates of notifi cation over a child’s life will be several 
times the annual rate, suggesting a cumulative rate of at least 25 % (based on longi-
tudinal cohort data for South Australia (SA)) (Delfabbro et al. 2010). Interestingly, 
it seems that the rate of children with a notifi cation in Australia is in the same ball-
park as reported rates of child maltreatment. While actual maltreatment and reports 
are unlikely to be exactly aligned, but with ~50 % of investigations resulting in a 
substantiation and most other reports referred for family support services, it seems 
that reports and maltreatment are likely in reasonable alignment. The fact that rates 
of notifi cations for Aboriginal and Torres Strait Islander children are several times 
higher is also consistent with indicators of higher rates of abuse and neglect in this 
population. For example, there are higher rates of hospitalisation for assault (in New 
South Wales the rate for Indigenous Australians is ~7 times that for non-Indigenous 
Australians at 5.1/1,000 vs. 0.75/1,000), and higher rates of imprisonment (in NSW 
the rate for Indigenous Australians is 14 times the non-Indigenous rate, 198.5/10,000 
vs. 14.6/10,000), and there are patterns of very low school attendance (often <50 % 
of days attended) and low school retention (43 % to year 12 for Indigenous children 
in NSW compared with 76 % for non-Indigenous Australians) despite free educa-
tion (AIHW  2013 ).  

    The Child Protection Response 

 Any serious attempt at case fi nding will identify at-risk children and families that 
are struggling, demanding a response from the child protection and family support 
system. The failure of so many families to create a safe and nurturing environment 
for their children creates a considerable challenge for government, but one that is 
ignored at its cost. The high risk of intergenerational abuse and neglect means that 
the problem will not resolve of its own accord. In fact, high rates of child maltreat-
ment can be seen in part, as a refl ection of past failures of the child protection and 
family support service system. 

 The approach to case fi nding sits within a wider response system and needs to be 
considered in the broader policy context. It is the suite of policies and how they are 
implemented, including the level of resourcing that will determine their effective-
ness. Australia has adopted mandatory reporting across the country (albeit with 
jurisdictional variation in types of abuse covered and reporter categories), but what 
happens after the report is made will also have a major impact on the outcomes for 
children. Even given system variation, mandatory reporting would seem to offer the 
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best chance of ensuring that serious cases are brought to the attention of the authori-
ties for the purpose of protecting children. 

 The service response post report is highly variable across the country and even 
within jurisdictions depending on the abuse type. For example, the use of investiga-
tion and possible removal or ‘dealt with by other means’ such as diversion to family 
support programmes differs widely across jurisdictions. (In 2012–2013 reports 
dealt with by ‘other means’ accounted for 0 % in Queensland, 27.5 % in Western 
Australia, 48 % in NSW, 62 % in the Northern Territory, 72 % in SA, 74 % in 
Victoria and 83 % in the ACT and Tasmania (ROGS  2014a ).) A recent inquiry into 
the child protection system in Queensland has recommended changes in that juris-
diction to bring it more in line with the other states (QCPCI  2013 ). 

 Expenditure per child in the population (aged 0–17) on various child protection 
activities varied hugely as is illustrated in Table  10.4.  For example, expenditure on 
general child protection activities varied from $142 per child aged 0–17 in the ACT 
to 1,012 in the NT and on out-of-home care from $294 in Victoria to $1,204 in the 
NT and on intensive family support services from a low of $8.65/child in the NT to 
$89/child in NSW (ROGS  2014a , Table 15.A1). For children commencing family 
support services, spending varied from a high $35,000 per child in WA to only 
$3,588 per child in the NT (ROGS  2014a , Table 15.4). It is also clear that the trans-
lation between a notifi cation, investigation and substantiation varies considerably 
across jurisdictions. For example, the ACT had the second highest rate of children 
in a notifi cation at 76.8/1,000 but with less than a quarter subject to an investigation 
and 5.9/1,000 with a substantiation, contrasting with Queensland with only 19/1,000 
notifi ed but a similar 6.4/1,000 children with a substantiated investigation (see Table 
 10.4 ). The fact that there is such variation suggests considerable uncertainty about 
what is the best child protection system response. This level of variation provides a 
natural experiment ripe for study.

   The wide variation in the child protection and wider system context with which 
the reporting system interfaces means that the context as much as the reporting 
mode itself will determine its performance (cost and effectiveness). And the vari-
ability in context is not even fully captured in the matters considered above. There 
is also the cost of delivery of child protection services, the operational model of 
service delivery, the skill level and competence of staff, ability to attract suitable 
carers into the foster care or kinship care system, quality of residential care, extent 
and quality of family support services and access to quality mental health services 
and early childhood services in the wider service system as well as within the child 
protection system.   

    Discussion 

 The underpinning causes of maltreatment dictate what is needed to disrupt current 
and future maltreatment. The extent to which the child protection system is refl ec-
tive of that understanding will determine how effective it will be in working with 
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these highly vulnerable families and children brought to their attention. A trauma- 
based explanation that understands maltreatment as part of a pattern of intergenera-
tional abuse and neglect suggests a trauma-informed treatment response is required. 
This will differ markedly from a response where the underlying theoretical model 
presumes that a skills and knowledge defi cit is the core barrier to safe parenting. 
While it is increasingly recognised that trauma will affect the capacity for parenting, 
this may look like a skills and knowledge defi cit; but a simple educational or behav-
ioural approach is unlikely to be successful and can even exacerbate the situation for 
the child if it is perceived by parents to be shaming and judging (Amos et al  2014a ,  b ). 

 It is important that we get the child protection and wider service response right. 
Because of the severe consequences of child maltreatment, costs will be incurred by 
society  regardless  of the service response. It is rather a matter of  where  those costs 
fall, on which portfolio and programme area. Will it be the child protection and 
criminal justice systems, social security (income support), drug and alcohol services 
or hospital services? And who will primarily bear the costs, the child, the family or 
the community, and which government agencies and level of government? Table 
 10.5  provides a schematic representation of this observation.

   A set of mutually reinforcing policy elements are necessary to effectively address 
the disturbing social problem of child maltreatment. No single policy lever will suf-
fi ce and individual policy components can perform poorly or well, depending on 
other elements of the policy framework and level of resourcing. If a child protection 
system is under-resourced relative to rates of child abuse and neglect (serious 
enough to warrant intervention) and societal norms incorporate a concern for vul-
nerable and at-risk children, the system will almost certainly be overwhelmed, 
regardless of the reporting model. An overwhelmed child protection system only 
tells us that the system is overwhelmed, not whether the reporting system is wrong. 
Or the converse: if the child protection system is coping with current demands, it 
does not mean that the reporting system is right. 

 The balance of resourcing between case fi nding and family support is a matter of 
considerable interest. Case fi nding by itself does nothing to improve outcomes for 
children and families. It must interface with an effective evidence-based response 
model if child outcomes are to be improved. However, solving the problem of child 
abuse and neglect is highly complex, in part because the ideal place for any child is 
with their birth family  if  that setting can be made adequately safe and nurturing. 
Certainly experience of placing a child in an alternative environment where safety 
cannot be assured is the worst of all possible worlds. In short, determining the opti-
mal policy mix and the role of mandatory reporting within that is challenging.  

    Conclusion 

 Many families struggle to provide the nurturing environment conducive to optimal 
or even ‘good enough’ child development and growth. And this cannot be ignored. 
Child abuse and neglect is a profound form of trauma with serious and wide-ranging 
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consequences for the child, the family and society. The consequences of child mal-
treatment such as drug and alcohol abuse, mental illness, incarceration, failure in 
intimate relationships, teenage pregnancy, low educational attainment, welfare 
dependency, homelessness and involvement in crime are all predictors of maltreat-
ment and perpetuate a destructive cycle of abuse and neglect, unless this can be 
disrupted with effective strategies. There is no advantage in fi nding children who 
are being maltreated if the outcomes for them and their family cannot be improved. 
Refl ecting on previous failures with the removal of children and mixed success of 
family support programmes, we need better evidence of the capacity of the child 
protection system to improve outcomes for children and families. 

 The theoretical model that informs our understanding of maltreatment needs to 
be continually revisited to ensure it refl ects current thinking on this issue. If this is 
not correct, it is unlikely that the child protection system will work effectively to 
protect the child or address the pattern of intergenerational abuse, a considerable 
preventive opportunity. There seems limited recognition in the child protection sys-
tem and related policy context in Australia that child abuse and neglect is a form of 
trauma for the child, and that parents invariably suffer from their own unresolved 
trauma history. 

 We need to be asking: Where is the trauma-informed response to the children and 
the families involved in the child protection system? Who is doing routine mental 
health assessments for all children and parents involved with the child protection 
system and where is the evidence-informed treatment response? An emphasis on 
knowledge and skills and case management (FaHCSIA  2011 ) within a punitive 
framework such as income management (Macklin  2010 ) is simply to misunderstand 
these families. If the response system fails to acknowledge the high levels of mental 
illness, drug and alcohol abuse and unresolved trauma in this population of strug-
gling parents, it will almost certainly fail. 

 That is, until there is a better understanding of the reasons for child maltreatment 
and its intergenerational pattern, the system will fail these most vulnerable of fami-
lies with consequences also for the wider society. Current research adopting a 
trauma lens is of considerable interest (Amos et al.  2011 ; Amos et al.  2014a ,  b ) but 
implies the need for longer-term intensive trauma-based psychotherapy services. 

 The sector requires highly trained professionals to deliver a quality service to 
what is a very challenging population. With increasing funding to the NGO sector, 
ensuring adequate skill levels, training and mentoring of staff will be critical. In 
order to devise an optimal system for responding to child maltreatment, we need to 
understand better what works for these families and put in place a system that is 
resourced to meet the needs, not just in terms of budget allocation but also in terms 
of a well-trained, highly skilled professional workforce that has the necessary level 
of mentoring and supervisory support. 

 Total costs of child maltreatment can be reduced over the longer term by adopt-
ing an evidence-based and cross-portfolio system response. Child maltreatment is 
too complex an issue for any single agency to carry; a number of programmes and 
agencies must work in concert drawing on a sound theoretical model and under-
standing of the genesis of maltreatment if we are to make progress.     
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    Chapter 11   
 Neglect: Should There Be Mandatory 
Reporting? 

             Edward     Goldson     

           Introduction 

 In the recent past, there has been discussion as to whether there should be manda-
tory reporting for child abuse and neglect, and most specifi cally whether there 
should be reporting of neglect. Worley and Melton ( 2013 ) maintain that mandatory 
reporting in general has not worked and that the concept is fl awed. They maintain 
that it has not served to protect children nor to prevent child maltreatment. I would 
agree that there are a number of failures, but these are failures not because the con-
cept is fl awed. It is rather that the fl aws and failures reside in the system designed to 
respond to the reports. The examples offered by the critics of reporting of inade-
quate resources and services currently available to Child Protective Services are 
well taken. However, this is a very different issue from doing away with mandated 
reporting. For example, one does not stop diagnosing autism because there are inad-
equate resources to meet the needs of children with that diagnosis. Does a physician 
not diagnose Tay-Sachs disease because there is no known cure? In the medical and 
child development arena, the answer would be no. What will be addressed in this 
chapter is a similar question. Namely, do you discard a concept because you have 
not put in adequate resources and thought to operationalizing it? Wald is more 
nuanced in his criticism of the results of policy of mandatory reporting, focusing on 
neglect as a great expansion from the original focus on severe abuse. It is easier to 
accept Wald’s position that there needs to be changes in how the response, 
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treatment, and monitoring of neglect are organized. The question then becomes 
what do we do after we evaluate and diagnose neglect? (Wald  2013 ) 

 If one reviews the most recent reports from the National Child Abuse and Neglect 
Data System (NCANDS), neglect is considered a form of maltreatment. Moreover, 
it is the most commonly reported manifestation of child maltreatment 
(U.S. Department of Health and Human Services et al.  2012 ). At the same time, 
neglect presents the clinician with enormous challenges in terms of considering, 
identifying, evaluating, diagnosing, and managing this form of maltreatment. 
Moreover, it raises many questions about disposition and can involve the social, 
medical, and legal systems. Mandatory reporting becomes an even more challeng-
ing issue in the face of scarce resources and the fact that even in discussing and 
writing about neglect, it is often separated from abuse. For example, in discussing 
maltreatment, one usually hears the phrase “abuse and neglect” rather than child 
maltreatment. For some, neglect may not be as “serious” as infl icted trauma or sex-
ual abuse (Wald  2013 ). For others, it may be considered the result of, or associated 
primarily with, poverty and the ripple effects of poverty, including poor access to 
health care, undernutrition, dysfunctional families, and toxic environments. Neglect 
is much more rarely associated with socioeconomically advantaged families (Slacks 
et al.  2004 ). Thus, neglect is considered by many not as a manifestation of “abuse” 
but rather a condition almost always resulting from poverty. In order to revisit man-
datory reporting as an issue of controversy when neglect is suspected, it might be 
helpful to return to basic defi nitions of maltreatment and neglect more specifi cally. 

 Because the defi nition of “reportable” neglect became law across the USA early 
in the modern effort to address child maltreatment worldwide, early efforts at defi ni-
tion of both maltreatment generally and neglect specifi cally serve as a good begin-
ning point for defi ning neglect that should result in a legal duty to address the plight 
of a specifi c child. Since the 1970s, notwithstanding variations, every state in the 
USA has a child maltreatment defi nition and a reporting system. The defi nition in 
the federal code published in 1974 was part of an early effort to “standardize” 
national defi nitions so that all the states would be more similar in their approach, 
and the early effort remains a simple statement for what has evolved in much of the 
USA as the defi nition of child maltreatment:

  “Child maltreatment” means the physical or mental injury, sexual abuse or mental injury, or 
maltreatment of a child by a person who is responsible for the child’s welfare under circum-
stances which indicate harm or threatened harm to the child’s health or welfare. (Federal 
Child Abuse Prevention Treatment Act  1974 ) 

   Because the American approach has based its defi nitions on child maltreatment, 
and child neglect, that might lead to reporting and even involuntary intervention by 
state child protection services agencies, American laws of reporting are frequently 
more detailed in terms of what is reportable child maltreatment and what is not. For 
that reason later in this chapter, we will return to the defi nitions of child maltreat-
ment and neglect specifi cally. 
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 Before looking to specifi c examples of neglect that are reportable in the USA, it 
should be noted that the framing and defi nition of maltreatment provided by the 
World Health Organization (WHO) (World Health Organization  1999 ) in the 1990s 
tends to parallel the original US national defi nition even while expressed in different 
languages:

  Child abuse or maltreatment constitutes all forms of physical and/or emotional ill- treatment, 
sexual abuse, neglect or negligent treatment or commercial or other exploitation, resulting 
in actual or potential harm to the child’s health, survival, development or dignity in the 
context of a relationship of responsibility, trust or power. 

   In addition to this broad defi nition of child maltreatment, WHO provided a more 
focused defi nition of neglect:

  Neglect and negligent treatment 
 Neglect is the failure to provide for the development of the child in all spheres: health, 

education, emotional development, nutrition, shelter, and safe living conditions, in the con-
text of resources reasonably available to the family or caretakers and causes or has a high 
probability of causing harm to the child’s health or physical, mental, spiritual, moral or 
social development. This includes the failure to properly supervise and protect children 
from harm as much as is feasible. 

   It should be noted that WHO also provides defi nitions of emotional abuse. 1  It can 
be argued, and it is the view of the author that many forms of maltreatment, whether 
characterized as physical abuse or neglect, can immediately and ultimately harm the 
child through a failure of caregivers, or society. Thus, neglect is a failure to provide 
not only the obvious necessities of life that include food, shelter, and health care but 
to look at children’s rights more generally and address children’s interests and even 
rights to an environment of emotional safety and development free from the injuri-
ous effects of factors such as a lack of access to society or exposure to “patterns of 
belittling, denigrating, scape goating, threatening, scaring, discriminating, ridicul-
ing or other non-physical forms of hostile or rejecting treatment.” In order not to 
enlarge the argument of this chapter, and thus risk distracting from the basic posi-
tion taken here, that reporting of neglect is essential to children’s safe and full devel-
opment, this broader argument for a fuller appreciation and enforcement of 
children’s rights will await another manuscript.  

1   Emotional abuse includes the failure to provide a developmentally appropriate, supportive envi-
ronment, including the availability of a primary attachment fi gure, so that the child can develop a 
stable and full range of emotional and social competencies commensurate with her or his personal 
potentials and in the context of the society in which the child dwells. There may also be acts toward 
the child that cause or have a high probability of causing harm to the child’s health or physical, 
mental, spiritual, moral or social development. These acts must be reasonably within the control of 
the parent or person in a relationship of responsibility, trust or power. Acts include restriction of 
movement, patterns of belittling, denigrating, scapegoating, threatening, scaring, discriminating, 
ridiculing or other nonphysical forms of hostile or rejecting treatment (Garbarino et al.  1986 ; 
Garbarino and Gilliam  1980 ). 
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    Enforceable Defi nitions of Neglect: An Example 

 Turning back from the defi nitions offered from the international perspective by 
WHO, to a national perspective (that of the USA), what about the defi nition of 
neglect in a state or local environment? The World Health Organization and national 
legal standards defi ning neglect generally can be enforced only through voluntary or 
offi cial actions taken in the community where a child lives. Given that the response 
to a report of child neglect is likely to be handled, if at all, within local communities, 
it is useful to examine what a local government has defi ned as enforceable standards 
of child neglect. After all, it is at the local level that enforcement of standards of care 
is realized as a practical matter. The law of the State of Colorado in the USA pro-
vides an example of enforceable defi nitions of neglect (Colorado Children’s Code 
 2012 ):

  Colorado Revised Statutes §19-1-103(1)(a)(III) defi nes child neglect as, “Any case in which 
a child is a child in need of services because the child’s parents, legal guardian, or custodian 
fails to take the same actions to provide adequate food, clothing, shelter, medical care, or 
supervision that a prudent parent would take.” In addition, CRS 19-3-102 (1) (c) states that 
a child is neglected or dependent if, “The child’s environment is injurious to his or her 
welfare.” 

   Basically, the state’s law defi nes child neglect as a failure on the part of a care-
giver to provide basic things to the child that a prudent parent would provide to keep 
his or her child alive, physically healthy, and safe from harm. Carefully examined, 
these “basic things” are also essential for a child’s survival. Child Protective Services 
breaks neglect down into six basic categories to help clarify different ways in which 
a caretaker may not be providing minimally well for the child. These categories are:

•    Deprivation of necessities  
•   Injurious environment  
•   Educational neglect  
•   Medical care neglect  
•   Failure to protect from harm  
•   Lack of supervision/supervision inconsistent with child’s needs    

 These named types of neglect can lead not only to a caseworker deciding that a 
child is neglected under the state’s law, but can in theory lead to a judge deciding 
that a child is dependent or neglected because of one or more of these occurrences. 
These defi nitions can be usefully elaborated in turn. 

 A deprivation of necessities is probably what most people think of when they 
think of child neglect. In this category, a caretaker is neglecting a child by not pro-
viding necessary things like food, appropriate clothing, shelter, and a place to sleep. 
An injurious environment is an environment that is unhealthy or unsafe for a child. 
The child may not have been harmed yet from the environment, but the environment 
is such that if something is not done to change the environment or circumstances, or 
remove the child from the environment, the child is at risk of severe harm. Some 
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factors that could create an injurious environment for a child would be domestic 
violence, parental drug and alcohol abuse, and uncontrolled, explosive, or violent 
behavior by a parent(s)/caretaker that another adult has not or cannot be expected to 
manage. The physical residence of the family might also create the injurious envi-
ronment with conditions such as a bug or rodent infestation, animals that are not 
properly cleaned up after or cared for, rotting food, access to chemicals, exposed 
wiring or other hazards, piles of items that could fall and injure a small child, dirty 
diapers, piles of trash, etc. When looking at physical health or safety hazards to a 
child, Child Protective Services takes into account the safety hazards, as well as the 
ages of the children in the home. 

 Educational neglect occurs when a child is not receiving educational services 
because of an action or omission of the parent, not because of the actions of the 
child. Child Protective Services can work with the school district when dealing with 
allegations of educational neglect, and often these reports are fi rst forwarded to the 
district attendance director for follow-up, as the attendance director has the ability 
to follow up with the family and even pursue court action if appropriate. In many 
communities, child protection services do not address school nonattendance but 
truancy is handled instead by the schools or law enforcement. 

 Medical neglect occurs when a parent or caretaker does not get a child needed 
medical attention, as determined by a medical professional. Medical neglect could 
include not getting a child treated for an injury or illness and also could include not 
getting a child needed dental care if that lack of dental care is seriously affecting the 
child’s health, ability to eat, or if it will cause the child these kinds of problems in 
the future. 

 A parent or caretaker fails to protect a child when he or she knowingly allows 
someone else to harm or neglect the child. Failure to protect can also occur if a par-
ent or caretaker knowingly allows the child to be unsupervised or inadequately 
supervised around someone who is known to have abused or neglected children 
previously or is known to be dangerous. 

 Lack of supervision or supervision inconsistent with a child’s needs occurs when 
a parent or caretaker leaves a child alone and without an adequate older caregiver. 
The child’s age and developmental level are crucial to determining if there is lack of 
supervision, along with the dangerousness of the immediate environment, regard-
less of whether or not the child is injured as a result. There is no specifi c age at 
which a child can legally be left alone in Colorado, and parents or caretakers must 
consider the choice to leave a child unsupervised for periods of time carefully. To 
elaborate, things that need to be taken into consideration include not only the child’s 
chronological age but also the child’s maturity level, resources, and ability to act in 
case of emergency. Other things to consider would be who else will know the child 
is alone, the presence of neighbors or relatives in close proximity who will check on 
the child, whether the child in question also is the child watching other children, 
whether the child knows where the parent or caretaker is and when they will return, 
and whether the child can contact the parent, caretaker, or other responsible adults 
easily if needed. Enforcement of this law has encouraged the development of Red 
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Cross courses that offer babysitting classes to children beginning at age 11. Given 
that the age of emancipation in Colorado is 18 years old, parents are responsible for 
the care of their children until the child is 18 years old.  

    The Clinical Presentation of Neglect 

 Physicians who diagnose and treat children are presented with many symptoms. 
Symptoms of severe neglect can include a child who is underweight for age, is expe-
riencing poor growth, or who is diagnosable for failure to thrive. Among factors that 
might be provided when obtaining a child’s medical history are consistent hunger, 
poor hygiene, and improper dress for the weather or setting. Unattended physical 
problems or medical needs, consistent lack of supervision, and even abandonment 
might be discerned. 

 Behavioral Indicators of neglect can include begging or stealing food, poor 
school attendance, constant fatigue, assuming adult responsibilities well beyond the 
child’s capabilities, and developmental delays not otherwise explained. 

 Legal defi nitions can serve as guidelines for those working in the area of identi-
fi cation and management of children’s health and behavioral health who are sus-
pected of having been neglected. In addition, as will be noted later, these laws also 
set the stage for the concept of the rights of the child. Neglect of a child and, I would 
suggest, the failure to report neglect is one way of denying the child her or his rights. 
Before addressing that issue, however, there are nonlegal defi nitions of neglect that 
should inform medical practice. These pediatric defi nitions can be less detailed than 
the legal ones but nevertheless inform the way in which pediatrics frames the broad 
concept of neglect as it falls under the umbrella of child maltreatment. Central to the 
pediatric perspective is recognition that neglect can threaten or directly cause “harm 
to the child’s health or welfare.”

  Neglect occurs when those responsible at whatever level for meeting the basic needs of 
children fail to do so. (Helfer  1990 ) 

   Neglect occurs when the basic needs of children are not adequately met, regardless of 
cause, resulting in actual or potential harm. (Dubowitz et al.  1993 ) 

   Neglect as a form of child maltreatment is widely defi ned as the omission of proper care by 
caretakers and/or the community – either deliberate or due to extraordinary inattentive-
ness – that leads to avoidable suffering and/or failure in the child to reach her or his physi-
cal, intellectual and/or emotional developmental capacity. (Dubowitz et al.  2005 ) 

   From the pediatric perspective, there is no judgment as to which is “worse” phys-
ical abuse or neglect. Neglect can be just as negative, dangerous, and, at times, fatal 
as can any other form of maltreatment including infl icted trauma or sexual abuse. At 
the same time, neglect, as it is for any other manifestation of maltreatment, presents 
unique challenges to those working in this fi eld. The prevalence of neglect raises 
obvious questions of limited resources.  
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    Neglect from an Epidemiological Perspective 

 Recent data on the incidence of maltreatment as reported by the National Child 
Abuse and Neglect Data System (NCANDS) for the USA in 2012 reveals the 
following:

   Incidence of child maltreatment, USA, 2012 (Child Maltreatment  2012 )           

  Basic data  
 Child population of 52 jurisdictions  74,577,627 
 Child population of 51 reporting jurisdictions  74,150,798 
 Reported unique children who  3,165,572 
 Received a CPS response 
 Unique victims from reporting  678,810 
  Type of abuse  
 Medical neglect  15,705 
 Neglect  531,241 (78.3 %) 
 Physical abuse  124,544 (18.3 %) 
 Psychological maltreatment  57,880 (10.6 %) 
 Sexual abuse  62,936 (9.3 %) 
  Perpetrator  
 Mother  250,553 
 Father  127,654 
 Mother and father  132,557 
 Other (combinations)  46,894 
  Total parents   557,658 (81.5 %) 
  Total nonparent   81,816 (12.0 %) 
  Total unknown   44,774 (6.5 %) 
  Fatalities  
 Child population of reporting states  72,483,465 
 Fatalities  1,593 

   These data confi rm that neglect is the most common manifestation of child mal-
treatment identifi ed and reported. This then leads us to return to the question of 
whether neglect should be reported using the usual models of reporting which tend 
to be categorical and adversarial. If the answer is “yes,” then should the reporting 
mechanism continue with the current process? If the answer is “no,” then should the 
reporting be different and the response different and what should be done to address 
the needs of the population of children who are neglected and not reported? What 
mechanisms are in place to protect them and thereby safeguard and preserve their 
rights as citizens of the country? 

 From the pediatric and epidemiological perspectives, the term neglect is an 
umbrella for various acts of omission and even commission, and this is codifi ed  in 
law to some extent at least in the State of Colorado. Thus, the encompassing 
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 pediatric defi nitions of child neglect easily include deprivation of necessities; the 
presence of an injurious environment or environmental neglect; medical, educa-
tional, and emotional neglect; the failure to protect a child; and a lack of supervision 
or supervision inconsistent with the child’s needs or capabilities. The importance of 
neglect is demonstrated in a recent article in which Welch and Bonner ( 2013 ) 
reviewed child fatalities in Oklahoma spanning the years 1987–2008. During that 
period, they identifi ed 372 deaths associated with neglect among children ranging 
from 0 to 17 years. The categories of death identifi ed included supervisory/environ-
mental neglect, deprivation of needs, and medical care neglect. Deaths associated 
with neglect occurred most commonly among boys (58.1 %), with 58.7 % of all of 
the deaths occurring among children ≤2 years of age. Women, in 80.4 % of the 
deaths, were the responsible party and in 71.2 % of the deaths it was the mother. The 
primary cause was supervisory/environmental neglect rather than deprivation of 
needs or medical neglect. The most common events associated with these deaths 
were unintentional drowning (23.9 %) and smoke inhalation (13.4 %). Of interest, 
12.4 % of the children in the study had current involvement with Child Protective 
Services, and 41.9 % had had contact with another section or division in the 
Department of Human Services. 

 What can be learned from this study? It is currently the largest data set of child 
mortality associated only with neglect. Infants and young children require close 
supervision. This is driven home by deaths of children left at home without smoke 
detectors and those left unsupervised who drowned. Given that neglect can be fatal, 
and in many cases might be prevented, should neglect be regarded as a “less impor-
tant” manifestation of child maltreatment? This translates to a policy in which chil-
dren will be recognized as neglected, but not reported. Why not determine with 
greater reliability and validity if the most severe risk for neglect and nonfatal neglect 
can be identifi ed so that death may indeed be avoided and further neglect be 
prevented?  

    How to Improve Policy and Practice: There Is Usually More 
than One Possible Approach 

 In the current framework, many assume that the result of the “systems” in play is 
that someone is culpable or responsible for the neglect. The newer model fi rst sub-
scribes to the view that neglect of a child’s needs should be identifi ed and shown as 
not being addressed for whatever reasons. Second, this model recognizes that there 
are multiple factors contributing to neglect while acknowledging parents and/or 
other caregivers often play a signifi cant role (Dubowitz et al.  2005 ). In Dubowitz’s 
model, the goal is not only in identifying neglect and making the appropriate author-
ities aware of its presence but working to avoid unnecessarily imputing blame. The 
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proper focus should be to understand the causes of the neglect and to correct them. 
If we can understand the causes and conditions associated with neglect, which will 
be framed in terms of the child’s needs not being met, then perhaps methods can be 
designed and supported to prevent or ameliorate the effects of neglect. This change 
of emphasis must recognize both the core elements and variations among current 
defi nitions while working to address how the concept of neglect is framed. The local 
conditions in which children are raised do vary from country to country, community 
to community, and from one socioeconomic class to another. The response to 
neglect will refl ect the way a society or community perceives the child as an indi-
vidual, not merely an appendage of others even in the midst of family, and the 
child’s rights as being separate and unique from those of the parents or caregivers. 

 Dubowitz and his colleagues ( 2005 ) identify 12 types of basic needs which, if 
not addressed, constitute neglect. They include inadequate food, exposure to house-
hold hazards, inadequate personal hygiene, inadequate health care, inadequate men-
tal health, inadequate emotional support and/or affection, inadequate parental 
structure and/or guidance, inadequate cognitive/stimulation/opportunity, unstable 
caregiver relationship, unstable living situation, exposure to family confl ict and/or 
violence, and exposure to community violence and/or lack of neighborhood safety. 
These types of neglect can be used in an attempt to conceptualize neglect not as 
specifi c categories but from an ecological perspective, recognizing there are multi-
ple and interacting factors that contribute to neglect and perhaps defi ne it. One of the 
fundamental aspects of neglect that came out of this study was the concept of neglect 
as a continuum based on a variety of measures and reports from multiple sources 
including the parent and child.  

    Culture that Emphasizes the Rights of Children as Individuals 
Even While Living in Families 

 Embedded in the above framing of neglect is actually a list of children’s rights. It is 
noteworthy that in the beginning of the twentieth century, before the Geneva 
Convention or the United Nations addressed the need for a declaration of children’s 
rights, Janusz Korczak, a Polish pediatrician, spoke of the need for such a docu-
ment. Korczak died in 1944 in Treblinka, one of the death camps in Poland. Before 
his death, he started to identify what those rights were. A partial list of these rights 
includes the child has a right to love, the child has a right to respect, the child has a 
right to optimal conditions in which to grow and develop, and the child has a right 
to an education (Lifton  1988 ). It is noteworthy that some 50 to 60 years later these 
values are again expressed, in more depth in the World Health endorsement of the 
 Children’s Bill of Rights . 
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The Children’s Bill of Rights

April 20, 1 996

We, Children from seven countries and three continents, having communicated with each other 
over the Internet, agree that the following are natural rights of Children all over the world, and 

hereby ratify them: 

Ar�cles of the Children's Bill of Rights

Sec�on I: Ar�cles that are implemented immediately

1 . Children's universal rights

As compared to adults, children until the age of 18 have the right to receive special care and 
protection. 

Children all have the same rights, no matter what country they were born in or are living in, 
what their sex is, what their race is, or what their religion is. 

2. Right to inherit a be�er world

Children have the right to inherit a world that is at least as good as the one their parents 
inherited. 

Children have a responsibility to think about how they will leave a better world to their 
children, and, when they become adults, they have the right and duty to act on this. 

3. Right to influence the future

Children have the right to participate in discussions having to do with the directions our society 
is taking -- on the large political, economic, social, and educational issues and policies -- so that 
children can help create the kind of world they will grow up in. 

Adults have an obligation to communicate their views of these large issues in terms that 
children can understand, and provide children with the same information that is available to all 
adults. 

Children have the right to understand how things change within society, and to learn how to 
influence these changes. 

4. Right to freedom of thought, opinion, expression, conscience, and religion

Every child has the right to express his or her opinion freely, and adults should address that 
opinion with the child in every decision that affects him or her. Children have the right to carry 
out research to help form these opinions. 

Children have the right to express their views, obtain information, and make ideas or 
information known. 

Children have the right to form their own views in matters of conscience and religion.   
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5. Right to media access

Children have guaranteed access to all important communications media so that they may 
communicate nationally and internationally amongst themselves and with adults. 

6. Right to par�cipate in decisions affec�ng children

Children have the right to participate in all committees and decisions that make plans and set 
policies that directly or indirectly affect children. 

7. Right to privacy

Children have the right to privacy to the same extent adults have. 

8. Right to respect and courtesy

Children should be treated with respect and courtesy by adults, as well as by other children. 

9. Right to an iden�ty

Children separated from their birth parents at birth or at an early age have the right to know 
that this happened. Children have the right to know their name, who their birth parents are, 
and when and where they were born. 

1 0. Right to freedom of associa�on

Children have the right to meet with others, and to join or form associations, equivalent to that 
held by adults. 

1 1 . Right to care and nurturing

Children have the right to have nurturing and caring parents or guardians. 

1 2. Right to leisure and play

Children have the right to leisure, play, and participation in cultural and artistic activities. 
Children have the right to a enjoy at least a few hours every day when they are free from 
worries. 

1 3. Right to safe work

Children have the right to be protected from work that threatens their health, education, or 
development. 

Children have the right to have pocket money so that they may learn to manage money. 

1 4. Right to an adequate standard of living

Every child has the right to a standard of living adequate for his or her physical, mental, 
spiritual, moral, and social development, no matter how wealthy his or her parents are. 

1 5. Right to life, physical integrity and protec�on from maltreatment

Children have the right to be protected from all forms of maltreatment by any adult, including a 
parent. This includes but is not limited to: physical abuse, including torture, violence, hitting 
and slapping; harmful drugs, including alcohol and tobacco; mental abuse; and sexual abuse. 

Infanticide is prohibited.
No child shall be forced into marriage.   
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1 6. Right to a diverse environment and crea�vity

Children have the right to have many different things, people, and ideas in their environment. 

Children have the right to listen to music of their choice. 

Children have the right NOT to have their creativity stifled. 

1 7. Right to educa�on

Every child has the right to education, education that aims to develop his or her personality, 
talents, and mental and physical abilities to the fullest extent, no matter how wealthy the 
child's parents are. 

Education should foster respect for a child's parents, for the child's own cultural identity, 
language and values, as well as for the cultural background and values of others. 

Children have the right to an excellent education in any school. Schools will differ not in the 
quality of the education they offer, but only in their philosophies of teaching, and what 
professional specializations they stress. 

1 8. Right to accessappropriate informa�on and to a balanced depic�on Of reality

Adults have the obligation to provide children with information from several different sources. 

Children should be protected from materials adults consider harmful. 

Children have the right to have reality presented to them in a balanced and accurately 
representative fashion. 

1 9. Right not to be exposed to prejudice

Children have the right NOT to be taught that one group (racial, national, religious, etc.) is 
superior to another. 

Sec�on II: Ar�cles that require social or na�onal policies

20. The right to a clean environment

Children have a right to a clean environment (water, air, ground, sea). 

21 . Right to a small na�onal debt

Governments and countries must decrease national debt which will have to be paid for by 
future generations. 

22. Right to vote

Children over 14 have the right to vote on issues that directly affect children, in all local, 
regional, national and international elections. 

23. Right to medical care

Children have the right to be kept alive and in the best health and medical care science can 
provide, no matter how wealthy their parents are. 

24. Legal rights

Children accused of crimes have at least the same legal rights as adults. 

No child shall be institutionalized against her or his will without due process rights. 

25. Right not to par�cipate in war

Young people under 21 have the right NOT to go to war. [17]
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    A review    of the above statement by children from seven countries makes appar-
ent that the rights articulated by Korczak, the World Health Organization, the United 
Nations Convention on the Rights of the Child, and the 12 needs identifi ed by 
Dubowitz et al. have much in common. They all lead to the awareness that if chil-
dren are denied basic rights to have their needs met, then by defi nition, they are 
being neglected. This is of course easy to say on paper, but how does it play out in 
the multiple countries and communities in the real world? Does it apply to all socio-
economic, racial, and religious groups? If one considers the literature on neglect, 
there is a common implication that neglect occurs primarily (and perhaps only) 
among the poor. There are data demonstrating that neglect occurs more commonly 
among the poor (Slacks et al.  2004 ). However, neglect does also occurs among the 
more advantaged in our communities, including failures to provide loving care and 
attention that are probably never reported. Why shouldn’t emotionally unavailable 
parents, a lack of committed nurturing, and withdrawal of support constitute forms 
of neglect? How should the plight of “latchkey” children be characterized? 

 What of children who come home every day from school to empty if affl uent 
homes with perhaps only a pre-prepared meal waiting to be warmed in the micro-
wave? Can this also be considered a failure to meet the child’s needs? These chil-
dren might have their physical needs met, but what about their emotional and 
developmental needs? This behavior appears to be emotional neglect, as defi ned 
above.  

    Cultural and Policy Tradeoffs 

 The consequences of neglect and the consequences of not reporting neglect should 
be considered together. How serious are the effects of neglect versus the prevalence 
of harm to families due to intervention attempting to identify and help treat neglect? 
How much of the research now available on neglect has resulted from studies of 
children who were identifi ed through reports of neglect, and how many resources 
fl ow to addressing neglect due to annual reports of the incidence and prevalence of 
neglect? There is much more research on the costs to children’s health and well- 
being from neglect than research on the downsides from reporting, evaluation, and 
treatment, both when provided and not provided after a report. 

 An important place to begin the analysis on the importance of neglect for identi-
fi ed victims is to consider the impact of neglect on infants (Wotherspoon and Gough 
 2008 ). Infants from their birth learn affect regulation and are dependent on caretak-
ers to help them modulate their responses to stress. The needs of the infant include 
a nurturing, responsive, consistent, and available caretaker, for as much time as 
possible. If caretakers are inconsistent, intrusive, or violent in their responses to the 
infant, or “merely” unavailable, the stress to the infant can be almost intolerable. 
Neglect at this age, aside from physical neglect (including under nutrition which can 
lead to death), is known to have adverse social, emotional, and intellectual conse-
quences. Neglect occurs when the caretaker cannot or does not read the infant’s cues 
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and so is unable or unwilling to respond appropriately and contingently. Signs in 
infants having these experiences include inconsolable crying, passivity or listless-
ness, altered sleep patterns, feeding disorders – often associated with problems with 
digestion – and an absence or very limited repertoire of self-soothing behaviors. 
Among the consequences of emotional neglect are cognitive delays and poor aca-
demic functioning, social withdrawal, and poor peer interactions along with a 
greater incidence of internalizing problems such as depression and anxiety 
(Wotherspoon and Gough  2008 ). The early work on hospitalism by Rene Spitz 
( 1946 ) and the later work by John Bowlby ( 1988 ) on the importance of attachment 
for normal instead of abnormal infant development both demonstrate that at least 
minimally competent, loving care that includes the characteristics just described is 
essential for good child development and can be the difference between life and 
death. 

 The effects of neglect extend beyond infancy, producing long-term consequences 
(Goldson and Bonner  2008 ). With or without experiences of neglect during infancy, 
older children can experience many forms of neglect including (1) a lack of ade-
quate food and nourishment; (2) failure to support school attendance, achievement, 
and activities or allowing or encouraging truancy; (3) leaving children unattended, 
not providing adequate supervision, or failing to protect children from maltreatment 
or dangerous situations; (4) failure to provide safe housing or appropriate clothing; 
(5) failure to meet a child’s needs for nurturance and interaction (see psychological 
maltreatment below); and (6) failure to adhere to medical or therapeutic procedures 
recommended for serious diseases, injuries, or emotional and behavior problems 
(Erickson and Egeland  2002 ). The experience of child neglect at different stages of 
development creates the risk of cumulative injury to development. 

 In many cases, infants and children suffer from several forms of neglect, concur-
rently, increasing the risk of serious consequences on the child’s development and 
behavior. Although physical and sexual abuse currently receive more public and 
professional attention, the majority of substantiated cases of maltreatment in the 
USA are for a form of neglect or multiple forms of neglect (Welch and Bonner 
 2013 ). 

 Neglect can be chronic, such as long-standing lack of adequate nutrition or epi-
sodes of leaving children unattended for periods of time. This is an example that 
refl ects the Dubowitz model which speaks to a failure of meeting the needs of the 
child. For example, data reveal children are most likely to die in child-set fi res that 
occur when appropriate adult supervision is lacking (Bonner et al.  1999 ). Other 
forms of fatal neglect occur when caregivers fail to provide necessary medical care 
(Geffken et al.  1992 ) or fail to meet the nutritional and emotional needs of the child, 
resulting in failure to thrive (Oates and Kempe  1997 ). 

 Over the long term, the main focus in research on neglected children has been on 
physical and emotional neglect. In one of the fi rst studies to specifi cally study 
neglected children, they were found to have learning problems, low self-esteem,  and 
as they grew older, a high rate of delinquency (Steele  1977 ). Subsequent research 
showed that neglected children were less interactive with their peers (Hoffman- 
Plotkin and Twentyman  1984 ), were passive, tended toward helplessness in  stressful 
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situations, and evidenced signifi cant developmental delays (Crittenden and 
Ainsworth  1989 ). They had severe language delays and disorders (Katz  1992 ) and 
experienced a signifi cant decline in school performance upon entering junior high 
school (Kendall-Tackett et al.  1993 ). Longitudinal studies have shown the negative 
effects of physical neglect, particularly during preschool and primary grades for the 
children’s school behavior (Erickson and Egeland  2002 ). These problems related to 
physical neglect continued into adolescence, with these youth having low school 
achievement scores, heavy alcohol use, and school expulsions and dropouts. Clearly, 
physical neglect can have devastating effects on children’s and adolescents’ func-
tioning and adjustment. 

 In the past decade, studies have focused on the neurobiological consequences of 
maltreatment and suggest that maltreatment leads to compromised central nervous 
system and brain development (Perry  1997 ). Studies have documented impairments 
in physiological functioning (Lewis  1992 ) characterized by smaller intracranial and 
cerebral volumes in maltreated children with PTSD versus controls (DeBellis et al. 
 1999a ,  b ). Perry ( 2002 ) discussed the severe, long-term consequences for brain 
function if a child’s needs for stable emotional attachments, physical touch from 
primary adult caregivers, and interactions with peers are not met. He suggests that 
if the necessary neuronal connections are lacking, the brain development for both 
caring behavior and cognitive capacities is damaged in a “lasting fashion.” 

 The current research reveals neglect is a major social problem affecting thou-
sands of children across the USA. Those neglected children who survive have prob-
lems developing adequate confi dence, concentration, and social skills necessary to 
successfully adapt to school and to develop and sustain interpersonal relationships 
(Erickson and Egeland  2002 ). Without appropriate intervention in the family and 
with the child, the prognosis for these children is guarded. 

  Expanding the discussion slightly , the effects of psychological maltreatment are 
often diffi cult to separate from those of other types of maltreatment, as children are 
often victims of multiple forms of abuse. Psychological maltreatment is considered 
by many professionals to be a core component of all forms of child abuse and 
neglect (Binggeli et al.  2001 ; Claussen and Crittenden  1991 ; Brassard et al.  1987 ). 
Findings from longitudinal, prospective research, cross-cultural research, and stud-
ies designed to compare the impact of different forms of abuse have served to sup-
port this concept and document the severe outcomes associated with chronic child 
neglect. 

 The Minnesota Parent-Child Project followed a cohort of children from birth to 
adulthood whose mothers were at risk for parenting problems (Egeland  1997 ; 
Egeland and Erickson  1987 ; Erikson et al.  1989 ). When compared with children 
from the control group, the maltreated children, including those who were psycho-
logically maltreated, showed serious consequences. Children whose mothers were 
hostile or verbally abusive demonstrated anxious attachments, lack of impulse con-
trol, distractibility, hyperactivity, angry and noncompliant behavior, diffi culty in 
learning and problem-solving, negative emotions, and lack of persistence and 
enthusiasm. However, the effects of a psychologically unavailable mother, i.e., one 
who denied emotional responsiveness to the child, was the most devastating. The 
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outcomes for the children with psychologically unavailable caregivers included a 
decline in competency from infancy through the preschool years, anxious avoidant 
attachment, noncompliance, lack of impulse control, low self-esteem, high 
 dependence, self-abusive behavior, and serious psychopathology. Other longitudi-
nal studies have shown that parental rejection and lack of positive parent-child inter-
actions are signifi cant predictors of childhood aggression and delinquency 
(Lefkowitz et al.  1977 ; Loeber and Stouthammer-Loeber  1986 ). 

 Psychological maltreatment includes both acts of commission, i.e., parental hos-
tility and verbal aggression, and acts of omission, i.e., parental neglect and indiffer-
ence and denying emotional responsiveness to a child’s cues. A multi-method study 
of dozens of anthropology studies found that parental rejection had negative effects 
on children in every culture and existed in many of the world’s cultures (Rohner and 
Rohner  1980 ). Children who were rejected tended to be aggressive, have poor self- 
esteem, be emotionally unstable and unresponsive, and have a negative worldview. 

 Other research has compared the differential effects of psychological maltreat-
ment with other forms of abuse. Claussen and Crittenden ( 1991 ) found that psycho-
logical maltreatment more accurately predicted problematic developmental 
outcomes than the severity of physical injury to the children, indicating that treat-
ment plans should emphasize intervening in the psychological aspects of the child’s 
environment. In comparing the effects of psychological maltreatment with those of 
physical and sexual abuse, studies have found strong associations between psycho-
logical maltreatment and bulimia (Rorty et al.  1994 ), depression, and low self- 
esteem (Briere and Runtz  1990 ; Gross and Keller  1992 ). While psychological harm 
is more diffi cult to observe and clearly document, research has established that it is 
a recognizable and serious condition that warrants increased attention to legal and 
child welfare policies and practices in order to intervene more effectively on behalf 
of children (Hart et al.  2002 ). 

 It is apparent from the evidence presented in the child maltreatment and child 
development literature that neglect, independent of other forms of maltreatment, is 
harmful to the physical, emotional, and cognitive development of individuals of all 
ages. It must also be considered that neglect is very heterogeneous and comes in 
many forms. In addition, neglect often appears concurrently with other forms of 
child maltreatment. Moreover, the outcome for these children is made worse if 
neglect is accompanied by other forms of maltreatment and/or if the neglect is 
chronic. 

 Much of what we know about the identifi cation of many kinds of neglect, and its 
treatment, results from studies of children reported for neglect. Many children con-
fi rmed to be neglected receive little or no treatment, and neither do their parents. At 
the same time, a great number of neglected children and parents who neglect do 
receive treatment. Programs like Safe Care (Edwards and Lutzker  2008 ) have been 
developed specifi cally to respond to neglecting families and children, and the pro-
gram is both successful and characterized as “evidence based.” All of the families 
receiving intervention through the Safe Care program were referred after formal 
reports to child protection agencies. More recently, research has begun to determine 
if the intervention works with voluntary families. It is also suggested in the litera-
ture that if neglect can be prevented or identifi ed early on, there is a greater chance 
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for its effects to be ameliorated with intervention directed toward the victim as well 
as the individual responsible for meeting the child’s needs. Another way of framing 
this issue would be to prevent neglect by closely attending to the needs of the child. 
If this is not possible, for any reason, then seeking to identify in what way the 
child’s needs have not been met would be the fi rst goal to assessing the nature of the 
neglect. The second would be to correct the failure to meet the child’s needs in 
whatever way is possible. Thus, in most circumstances, a non-accusatory approach 
should be maintained whenever possible in working with those who are responsible 
for the care of the child. This approach is very different from what can occur in a 
child protection culture or system in which the responsible individual (or individu-
als) can be found “guilty” of an omission of care and punished rather than being 
offered voluntary or required treatment. 

 Central to addressing the failure to meet the needs of children is a longer and 
more complex framing and discussion of what we call neglect. The larger conversa-
tion should recognize that there is no “single” cause for neglect. There can be a 
single event that might lead to a child’s death. However, a child’s death due to 
neglect is imbedded in multiple contexts which are infl uenced by multiple condi-
tions. If one were to follow the approach offered by Dubowitz and his colleagues, 
the identifi cation of the risk factors associated with a failure to meet the child’s 
needs becomes the point of evaluation, rather than waiting for a report to be submit-
ted. Proctor and Dubowitz ( 2014 ) offer these types of facts as relevant for early 
identifi cation of risk for neglect:

   Societal context

   Poverty  
  Child welfare and health professions     

  Community/neighborhood context

   Social capital     

  Family context

   Parent-child relationship  
  Stressful life experiences  
  Family chaos and violence     

  Individual parent factors

   Caregiver depression  
  Substance abuse  
  Isolation and lack of social support  
  Developmental history, personality, and level of functioning  
  Information processing     

  Child factors  
  Protective factors  
  General factors  
  Context specifi c factors    

11 Neglect: Should There Be Mandatory Reporting?



236

 Needless to say, this is a long list to consider. However, it can be argued that if 
we do not consider these variables (factors), we will not truly be able to address 
neglect, and instead we may eventually become involved in an adversarial relation-
ship resulting if those who are responsible for not meeting the child’s needs have, 
for whatever reason, failed to do so. This latter approach is another and arguably 
better way to address the cultural and policy tradeoffs associated with addressing 
child neglect than eliminating child neglect reporting and hoping that communities 
will assume responsibility for preventing a suffi cient number of individual children 
from neglect. 

    The Medical or Public Health Approach to Child Neglect 

 In considering strategies for evaluating and intervening in neglect, let us consider a 
more traditional medical context. If one is caring for a family with a child with a 
chronic illness, the categorical or individual systems approach is not effective. 
Central to meeting the needs of a child with a chronic illness is the model of col-
laborating rather than “accusing” or “blaming.” One does not blame the child for 
being born prematurely, or for being an individual with Down syndrome or fragile 
X syndrome or for falling on the autism spectrum. One does not approach treatment 
by dividing the child into categories (mental health, developmental, physical) and 
addressing them individually, by “carving” the child up, but one rather seeks to 
understand all of the factors – medical, developmental, emotional, societal, institu-
tional, and educational – that may have an impact on the child’s well-being. This 
requires collaboration between the various stakeholders including the child’s par-
ents or caregivers. For example, the parent is not blamed if the child with chronic 
lung disease does not gain weight as well as one would like or expect. Instead one 
needs to consider the child’s pulmonary status and function, the role it plays in her/
his ability to feed without becoming fatigued or aspirating the food, and the strate-
gies the parent may use in feeding the child and/or supporting the child in her/his 
activities, providing medication, rest, and encouragement. This is not to say the 
parent may not be contributing to the problem, but they are not “the culprit.” The 
parents’ role needs to be considered, but they should not be “blamed.” On the con-
trary, the parents need to be included in the process of assessment and treatment and 
be involved in collaborating with physicians and therapists as they all seek to fi nd 
ways to optimize the child’s health and more specifi cally their pulmonary function. 
Furthermore, the parents would have to link with institutions and programs where 
they could access the services and resources necessary to sustain interventions and 
supports dedicated to helping the child and family address her/his medical, social, 
emotional, educational, and cognitive needs. 

 Let us then change the term “chronic lung disease” to “   potential (at risk)” for 
neglect or a child who has been neglected. The risk factors associated with child 
neglect are listed above and are summarized here. The fi rst would be the societal 
context which includes poverty and the organization of child welfare and  health- care 
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systems. Second is the community/neighborhood context which includes its social 
capital. Third is the family context which includes parent-child relationships, life 
experiences, family chaos, and violence. The fourth consists of individual parent 
factors including caregiver depression and substance abuse, isolation and lack of 
social support, developmental history, personality and level of functioning, and 
information processing. These factors may be independent of poverty and may play 
a role in neglect among the more affl uent. These factors would also apply to the 
successful care of a child with a chronic illness (or even an acute illness). In our 
consideration of the burden of illness anywhere in the world, we do not discard 
certain conditions, i.e., intellectual impairment, systemic lupus erythematosus, 
recurrent urinary tract infection, epilepsy, etc. because they occur either frequently 
or infrequently. In addition, we do not blame the child or the parents for being sick. 
On the contrary, we seek to diagnose, evaluate, and seek to treat, such that the child 
can achieve optimal function and participation in her/his environment. 

 Taking into consideration the data already presented, I would suggest now is the 
time to reframe how neglect is conceptually addressed. Should we not move to an 
ecological view of neglect that eschews an accusatory, adversarial view as to who is 
culpable for the neglect, to one which asks the questions, how and why were the 
child’s needs not met? How can that failure be corrected so that the child and her/
his family have the opportunity to address the salient issues and to correct them? 
The basic reasons to identify risk factors associated with neglect and to report sus-
pected or actual neglect are (1) to prevent neglect and (2) to ameliorate the negative 
consequences of neglect. Critical to achieving this goal is to bring all stakeholders, 
including parents, into a conversation that seeks to meet the needs of the child rather 
than place blame and exact retribution from those who have not met the child’s 
needs. This is not trivial since we are talking about the most commonly occurring 
manifestation of maltreatment with the greatest number of children being affected. 
It has been reported that among very young children investigated by US welfare 
agencies for alleged maltreatment, there is persistence of mental health problems, 
and many opportunities for early identifi cation and early intervention by effective 
parent-based programs are missed (Proctor and Dubowitz  2014 ). Thus, our current 
system is not necessarily working if we seek to achieve the goals noted above. This 
is not a function of mandated reporting. On the contrary, it is a function of the fact 
we have not considered other strategies to respond to neglect once it has been 
reported, recognizing that the current paradigm is inadequate and has not met the 
needs of these children and their families or other caregivers. 

 It is my opinion that neglect should be reported for the following reasons: First, 
if the risk for and recognition of neglect or suspected neglect does not take place, the 
child is left in a vulnerable position. The chances for future neglect and more dev-
astating consequences increase (McCue et al.  2013 ). In a word, if the risk for neglect 
or the presence of neglect is not reported, or somehow identifi ed, there is a signifi -
cant chance that these children will “fall through the cracks” and suffer more severe 
neglect and perhaps experience other forms of maltreatment. Second, if the neglect 
is reported, there is a chance of preventing more damage and injury to the child and 
family. Third, with reporting and assessment, one has a greater chance to identify 
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and understand the factors contributing to the neglect and thereby identify and 
access resources and supports that can correct or treat the circumstances that con-
tributed to the failure to meet the child’s needs. We have learned a great deal by 
conducting research with families reported for neglect, in terms of what interven-
tions can help children receive ameliorative care and parents become better parents. 
Fourth, if the issues contributing to neglect can be addressed, then the negative 
consequences for the child and family can possibly be prevented or ameliorated. 
Reporting is never an easy task, even for the most experienced. Nevertheless, in 
order to accomplish the tasks identifi ed above, some kind of report must be made. 
Usually, under the current system, a report suspecting neglect has occurred is made 
by a health professional, social worker, teacher, or other individual involved in the 
care of the child or associated with the child. 

 In most states in the USA, the law mandates that if one has reason to suspect 
maltreatment has occurred, a report should be made either to child protective ser-
vices (CPS) or to a law enforcement agency. Most typically an investigation ensues, 
almost always with neglect cases evaluated by protective services, but often with an 
implicit goal of identifying the perpetrator (s) and bringing them to justice. Reporting 
by itself does not ineluctably lead to such a result, and we can change our individual 
behaviors and our cultures. By the nature of any system which frames neglect in 
strict categorical terms, we risk creating an adversarial encounter with the model of 
“guilty until proven innocent.” Under these circumstances, someone must be 
“guilty” and punished. Supports are provided in many cases, although there is 
increasing evidence that referrals for interventions are not made, much less pro-
vided (Pietroantonia et al.  2013 ). Unfortunately, under the current system, we do not 
really meet the needs of many children nor those of their families. In addition, the 
system does not accept “risk” as a category. Thus, if one is concerned that the child, 
based on observation, past history, and/or report, is at risk for not having his needs 
met, there is really no recourse for prevention unless it is stated that the failure is 
suspected. (It should be noted that current experimentation with the Safe Care pro-
gram is attempting to fi nd out if “risk” cases, rather than “reported” cases, will 
benefi t from the program.) Too often we are forced into being reactive rather than 
proactive with respect to neglect. We are not able to anticipate and respond to con-
cerns formally unless there is enough to justify a report, rather than just a referral 
for services. As a result we often must wait until we suspect something untoward 
has occurred. Thus, what if we would agree under the facts of a specifi c case that 
there are risks of devastating consequences from a developing pattern of neglect and 
that generally clearly established and harmful neglect should be reported as neglect; 
but that the facts of the cases also merit a different approach than investigation and 
response to the failure to meet the child’s needs? In a word, one would want to iden-
tify those at risk and prevent neglect rather than have to deal with the neglect after 
it has occurred. 

 If one again considers the rights of children, one must be mindful that every child 
has the right to be protected and to live in a safe environment. She or he has the right 
to be heard and to be respected. If we do not bring our concerns about neglect to the 
appropriate and responsible agencies in the community, we are denying a child his 
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or her rights as a human being. This perspective seems to fi t the goals of the  relatively 
new approach to evaluating children at risk for or strongly suspected of not having 
their needs met through a process of “differential response” (Kyte et al.  2013 ). 
Differential response (hereinafter DR) under most of its defi nitions does not take 
place as a substitute for, or in the absence of, mandated reporting. In order for a 
Child Protective Service (CPS) to be considered a DR system, it must have the 
capability to provide both protection and other resources and approaches to evalua-
tion and intervention. There is, in the most extreme circumstances, the protective 
and sometimes investigative mode which is the traditional CPS orientation. 

 The traditional approach when used under dire circumstances for the child is 
absolutely reasonable. On the other hand, there are circumstances when a “non- 
investigative” DR pathway should be employed. The response in a DR pathway is 
to engage the family in looking at the child’s and family’s needs, determining if they 
have been met; if they have not been met, how they can be met; and where they may 
be having diffi culty or even failed. This pathway is family focused, rather than 
being primarily focused on the child and the injuries she/he has received. This path-
way seeks to engage the family as well as other stakeholders as they seek, together, 
to address the barriers – environmental, emotional, fi nancial, developmental, and 
educational. In other words, systematic steps are taken toward meeting the child’s 
needs. This model reaches out for community resources to develop informal and 
formal support networks. This approach is far more complex than the traditional 
one, and a set of core values has been suggested (Kaplan and Mekel-Holguin  2008 ) 
to guide the development, implementation, and evaluation of the effi cacy of the DR 
approach. These values include (a) engagement versus adversarial approach, (b) 
services versus surveillance, (c) label of “in need of services/support versus perpe-
trator,” (d) encouraging versus threatening, (e) identifi cation of needs versus pun-
ishment, and (f) continuum of response rather than one size fi ts all. The key to 
considering DR as a model for addressing the needs of children is clearly summa-
rized in Kyte’s article. “Differential response is a fairly new and innovative approach 
to responding to the dual mandate of CPS. While in some instances it becomes para-
mount for CPS to intervene in protection of the child. In other instances it becomes 
imperative to collaborate with the family and respond to their needs to ensure child 
well being. DR represents a compromise between competing tensions of child pro-
tection and family support by allowing CPS the fl exibility to meet both of these 
mandates” (McCue et al.  2013 , p. 130). I would also add that within this model, the 
institutions – legal and other agencies and professions – are held accountable for the 
process and the outcome and are themselves monitored. 

 In the 1970s the author was involved in a pilot program developed in a low 
income population to respond to all forms of maltreatment. The results from the 
program were never published, yet are worth describing briefl y. Exactly 100 chil-
dren who had been adjudicated as maltreated along with their families were referred 
to a hospital-based child development center by social services and the courts. The 
children, ages birth to 10 years of age, and their families were evaluated, their 
strengths and weaknesses assessed, and their needs identifi ed. All families were 
assigned a social worker, and the children were referred for needed therapy,  e.g., 
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physical and speech therapy. Mental health supports were available to the adults, 
and the children had access to health care provided by three pediatricians involved 
in the program. Over a 2-year period, there was no recurrence of maltreatment, 
many of the mothers were able to leave abusive relationships, a number of the moth-
ers completed their high school education, and many obtained satisfying work. 
Central to the concept of both this program and what the author understands DR to 
be is the needs assessment and the coordinated “wraparound” approach. The goal 
was to identify strengths, focus on them, and utilize them to positively infl uence 
behavior rather than to look for who was “guilty” or who was the “perpetrator” and 
punish them. In addition, access to consistent medical care was critical, which was 
what families reported to us. The fact that the physicians were an integral part of the 
program and communicated with other providers may well have been an important 
factor leading to success, at least in the short term. 

 This discussion has as its goal to ask the reader to rethink how neglect is defi ned 
and addressed within the context of the child’s rights. A review of the current inci-
dence data in the USA is presented demonstrating that neglect is the most com-
monly reported form of child maltreatment and acknowledging that neglect can be 
fatal. What is of signifi cance is there are programs that demonstrate we can have a 
positive effect on neglect through mandatory reporting. Examples of these programs 
include the positive effect of Safe Care (Edwards and Lutzker  2008 ) and the pro-
gram in Memphis developed by David Olds (Donelan-McCall et al.  2009 ). Donelan-
Mcall et al. ( 2009 ) conducted the home visiting program at three experimental sites. 
The positive effects of this program, where they did not have offi cial records from 
child protective services (CPS) but had striking evidence from children hospitalized 
for neglect. They found a four to fi ve times greater mortality among children whose 
mother’s had not been visited as compared to those who had been in the program. 
Thus, we have at least two evidence-based programs – Safe Care and the Olds 
study – demonstrating a positive effect of these kinds of interventions. Children and 
families would probably not have accessed these programs unless there had been 
mandatory reporting. Therefore, the idea that “there’s nothing known that we can 
do” does not hold. These programs are not perfect and are not the end all with 
respect to neglect. What is being suggested here is a reframing of neglect appears to 
be in order, allowing a move away from a categorical approach to neglect with there 
being a perpetrator and victim. The new approach to child neglect would be 
addressed through the following questions. “How have the child’s needs not been 
met” and “How can someone do something about this failure?” This approach 
moves from an accusatory and adversarial paradigm to one of collaboration and 
support for the child and family. 

 To advance the conversation, it is useful to incorporate the possibilities offered 
by new models of support and intervention. These include the relatively new 
approach called differential response (DR) and the developing Safe Care model. 
These programs may offer alternative means of immediately protecting the child or, 
when necessary, choosing traditional methods. With these possibilities in mind, 
CPS and other helping agencies can have the option to use less adversarial 
approaches to address the child and family’s needs. The reader is encouraged to 
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enter into open-minded discussions and consider other strategies to meet the needs 
of the child and family when neglect has occurred or a high risk of harm exists. It is 
not suggested that DR or any other single program is the only or fi nal answer to this 
challenging work. There is much to be done to establish relative strengths and 
weaknesses of programs that are currently being replicated and, fortunately, also 
being evaluated as a matter of course and for quality assurance purposes. It will also 
be necessary to determine if this approach is cost effective, whether there are ade-
quate resources to accomplish the required tasks, and to what extent such approaches 
can be utilized by most CPS agencies. 

 Are communities willing to expend the time, energy, training, and evaluation of 
preventive programs? There are multiple other questions to be raised about intro-
ducing different paradigms for preventing child neglect. It is a departure from the 
way we have been approaching neglect but one that needs to take place. New 
approaches become more pressing to the extent that the old approaches have not 
been working. This is not the time to not report or respond to neglect but rather a 
time to enforce the need to report. It is a time to rethink our approaches to identifi ca-
tion, intervention, support, and ongoing monitoring and to evaluate new models that 
may be more effective, less adversarial, and which can establish more open lines of 
communication and collaboration. Just as abandoning hospitals and medicine in the 
late 1800s, due to the poor quality of both, would have slowed the scientifi c advances 
of modern medicine, it is likely that reducing identifi cation and public recognition 
of child neglect by eliminating reporting would result in delayed understanding and 
investment in the problem. Neglect is challenging as its various manifestations are 
the result of the interaction between multiple cultural, social, political, psychologi-
cal, medical, and legal factors. Child neglect has been largely ignored historically, 
and reporting raises awareness of child neglect within the consciousness, and per-
haps even the conscience, of the community. Ignoring neglect by not reporting it 
does not really resolve the issue and, in reality, tramples on the rights and needs of 
the most vulnerable members of our community.      
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    Chapter 12   
 Mandatory Reporting and the Diffi culties 
Identifying and Responding to Risk of Severe 
Neglect: A Response Requiring a Rethink 

             Bob     Lonne    

            Introduction 

 Neglect of children is a signifi cant social issue worldwide and is typically the most 
frequently reported form of maltreatment in Western nations, with its severe forms 
sometimes resulting in signifi cant illness and disablement or death. Yet, paradoxi-
cally, it remains ‘neglected’ and largely in the shadow of physical and sexual abuse, 
often being viewed as less serious despite the real-life consequences of its insidious 
and compounding nature and the lasting damage it causes to intergenerational 
familial relationships and the life outcomes of those affected. This chapter explores 
the many complex forms of child neglect, its causes and impacts and the strategies 
to prevent it. 

 In particular, a critical standpoint is taken in analysing the rationale and merits of 
mandatory reporting of neglect and their effects, systemically and for children. It is 
argued that with respect to neglect, and severe neglect in particular, that mandatory 
reporting is counterproductive to our efforts to prevent maltreatment because it has 
too many unintended consequences that hinder system and family responses to 
access necessary preventative programs and supports, particularly concerning the 
social structural factors at play. Examples are used to highlight the characteristics of 
system failures regarding severe neglect and to understand why our reporting sys-
tem responses can fail. Finally, key practice and policy issues regarding mandatory 
reporting of severe neglect are unpacked and examined, exploring the ways in which 
we can enhance our efforts to prevent child neglect, render support in timely and 
effective ways and thereby protect children from its more profound impacts.  
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    What Is Neglect? 

    Differing Social Constructions 

 Despite long-standing attention there is not yet available a universally accepted defi -
nition of ‘neglect’, although Dubowitz ( 2007 ) rightly notes that there is ‘a surprising 
level of agreement about what constitutes neglect’ (p. 604). Essentially, defi nitions 
of neglect are socially constructed and are, therefore, dependent upon localised indi-
vidual, collective and normative processes that take account of a diverse array of 
considerations (Dubowitz  2012 ; Horwath  2007 ; Moran  2009 ; Tanner and Turney 
 2003 ). These include cultural, religious, community and societal beliefs, values and 
ethics, not to mention a myriad of interpretations applied to specifi c behaviours and 
events and their situational and circumstantial contexts. 

 Many personal, professional and organisational infl uences are at play when prac-
titioners make determinations about neglect, with one study identifying that the 
assessment task is as much a practice – moral activity as a technical – rational one, 
that is, both their head and heart are used in the process (Horwath  2007 ). Moreover, 
many of those with an interest in determining whether or not social interventions 
should be undertaken come from different organisational and disciplinary back-
grounds with their own distinct discourses and perspectives (Horwath  2007 ). Hence, 
what is defi ned as neglect in one community may not be defi ned as such in another, 
even though they are in the same country or region, perhaps with a shared language 
and other cultural characteristics. 

 Neglect is a global term for quite different phenomena. Stein et al. ( 2009 ) identi-
fi ed important differences in the way neglect might be defi ned at the various stages 
of childhood, positing that more age-sensitive defi nitions were required. Scott 
( 2014 ) in an Australian Institute of Family Studies (AIFS) review identifi ed neglect 
types including physical, supervision, medical, educational, abandonment and emo-
tional which have distinct aetiologies. 

 Further, the characteristics and causes of neglect are dissimilar to physical abuse 
and sexual abuse in particular ways including its sometimes chronic nature; defi ni-
tional diffi culties that mean its occurrence is less binary compared to abuse; differ-
ent intentions of parents/carers; and that neglect increases the risk of exposure to 
other forms of harm (Mennen et al.  2010 ; Scott et al.  2012 ). Neglect is also harder 
to prove than abuse incidents because it requires establishing that something is 
missing and that its absence will cause an observable harm or risk of harm in the 
future, a feature that makes reporting potentially speculative. These differences 
require differentiated responses, whereas most child protection systems treat them 
as the same. 

 Viewpoints about child abuse and neglect are evolving and highly contested 
within social policy, not the least because of the variety of understandings about 
children and their needs, the role of the state in ensuring their safety and well-being 
and families’ rights to privacy (Ferguson  2004 ). Nigel Parton ( 2006 ) has explored 
various social constructions of children and childhood in England and how these 
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have changed over time, along with understandings of child abuse and neglect 
and governance of the family. He noted heightened social surveillance and wider 
regulation and intervention into families under the rubric of protecting children 
from risk of harm within ‘the preventive state’. 

 Many organisational and legislative defi nitions of neglect are actually contained 
within broad defi nitions of ‘child abuse and neglect’ with no attempt to distinguish 
these different concepts. Despite these differing social constructions and defi nitional 
issues, there is a dominant theme within most defi nitions of neglect, and this is the 
assigning of responsibility and fault with the parent/carer. This blaming aspect is 
problematic (Dubowitz  2013 ; Harries and Clare  2002 ) because it individualises the 
events and places responsibility for social structural factors with parents/carers and, 
arguably, hinders them taking up voluntary support services. Whilst it is evident that 
fi nding fault with parents is more likely to occur in situations where their own 
actions are central to the maltreatment, what is at issue here is the extent to which 
this happens within forensic approaches to child protection. The emphasis placed on 
blaming here stems from the defi cit-oriented features of such investigatory systems 
(Lonne et al.  2009 ) and leads to many service users feeling stigmatised and fearful 
(Shemmings et al.  2012 ), which is quite different to their typical responses when 
voluntary services are provided through differential response approaches (Kyte et al. 
 2013 ; QUT and Social Research Centre  2013 ; Winkworth et al.  2010 ). 

 Nonetheless, fault is present in criminal legislation in many jurisdictions, 
particularly with severe neglect being a criminal offence (Mathews and Bross  2014 ). 
Fault, or at least a ‘failure’ to provide the child with a basic necessity, is also implied 
in defi nitions used in professional circles. For example, the US National Child 
Abuse and Neglect Data System defi nes neglect as ‘a type of maltreatment that 
refers to the failure by the caregiver to provide needed, age-appropriate care although 
fi nancially able to do so or offered fi nancial or other means to do so’ (see American 
Humane Society  2014 ). The Australian Institute of Family Studies (AIFS  2014 ) 
refers to neglect as ‘the failure by a parent or caregiver to provide a child (where 
they are in a position to do so) with the conditions that are culturally accepted as 
being essential for their physical and emotional development and wellbeing’. 
Finally, the Department of Children and Families Connecticut ( 2014 ) defi nes neglect 
as ‘the failure, whether intentional or not, of the person responsible for the child’s 
care to provide and maintain adequate food, clothing, medical care, supervision, 
and/or education’.  

    Uncertainty and Complexity in Determinations of Neglect 

 In many ways, dealing with neglect captures many of the tensions, challenges and 
complexities of working in child protection. Neglect is a very complex phenomenon 
to defi nitively determine (Dubowitz  2007 ; Gaudin  1999 ; Mennen et al.  2010 ; 
Stoltenborgh et al.  2013 ) and personal beliefs play a role (Horwath  2007 ). A recent 
meta-analysis of prevalence rates in 13 studies of physical neglect and 16 of 
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emotional neglect found ‘a disturbingly high prevalence of physical neglect (163/1,000 
cases) and emotional neglect (184/1,000 cases)’ (Stoltenborgh et al.  2013 , p. 354). 

 There are, however, a multitude of defi nitional, methodological and data system 
issues present, and comparing different studies is not a precise science as assump-
tions do need to be made in reaching conclusions (Gilbert et al.  2009a ; Scott  2014 ; 
Stoltenborgh et al.  2013 ). Nonetheless, this meta-analysis puts neglect in the van-
guard to protect children and refl ects its dominance as a maltreatment type within 
formal child protection data around the globe (AIHW  2013 ; Child Trends  2012 ; 
Gilbert et al.  2009b ,  2011 ; Mennen et al.  2010 ; Stein et al.  2009 ; US Department of 
Health and Human Services  2010 ). 

 When operationally defi ning neglect we must take into account a messy and 
uncertain interplay of risk indicators at the child, family, community and societal 
levels, knowing that these are understood within a normative framework of what is 
‘reasonable’ in light of the circumstances and the general expectations of relevant 
social roles, such as being a father and mother. Dubowitz ( 2013 ) has depicted 
neglect as being on a continuum, with ‘optimal’ and ‘grossly inadequate’ being 
polar ends, and determinations of adequate care being variable dependent upon a 
range of contextual factors. Where exactly the threshold point is for severe neglect 
is unclear, and the available literature tends to focus on those matters that entail 
children’s deaths or signifi cant illness and disablement, but does not provide much 
guidance on the many other examples of neglect that entail a potential risk for dire 
consequences but no actual current presentation of serious harm. 

 The development of poor care events into neglect and the emergence of signs of 
demonstrable harm is an insidious process. The challenge of identifying the early 
signs of neglect, and particularly severe neglect, in advance of tangible signs and 
outcomes of harm is very diffi cult indeed and may be impossible. There is a huge 
difference between the prospective and the retrospective as we shall see later in 
some tragic examples. 

 The consequences of neglect are sometimes profound and are often experienced 
well after the neglectful event or behaviour occurs (Gaudin  1999 ; Gilbert et al. 
 2009a ,  b ). Tanner and Turney ( 2003 ) identify that neglect can be occasional and 
reactive or entail a sustained and chronic breakdown in the relationship of care. 
Scott et al. ( 2012 ) highlight that when making determinations about neglect, we 
need to take into account both the level of severity and chronicity along a continuum 
and to also assess the cumulative effects of multiple relatively low-level events that 
may compound over time. For example, a lack of emotional response from a parent 
may not be signifi cant if it is a one-off event, but continuing emotional absence can 
have signifi cant impacts on children. 

 Moreover, neglect does not just concern what someone, typically a parent or 
carer, has done to a child in a particular situation or over time, such as recklessly 
placing them in harm’s way, but what they also might not have done but should 
have. Hence, acts of commission as well as omission are relevant, but always within 
a normative understanding as to what was the ‘proper thing to do’ – what ought to 
have been done in the particular circumstances but was missing. 
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 The parents’/carers’ failure to provide an appropriate aspect or level of care for a 
child of a particular developmental level also entails the assignment of responsibil-
ity upon the parent/carer to do so in order to prevent unwanted and potentially dan-
gerous events occurring. Here the concept of risk plays a central part. That is, the 
neglect must involve either a demonstrable and signifi cant negative consequence 
upon the child’s health and well-being or an unacceptable risk of this eventuating. 
Determining prospective risk is replete with suppositions about future events or 
impacts that might, or might not, be able to be reliably and accurately measured, but 
are nonetheless perceived as real. 

 These usually entail moral judgments about the level of adult behaviour and 
responsibility displayed by the carer, a key feature of many defi nitions. Assigning 
responsibility can also spill over into blaming parents, which can hinder the oppor-
tunities for working collaboratively with health and welfare professionals 
(Shemmings et al.  2012 ). In light of this, Dubowitz ( 2013 ) has argued for defi nitions 
of neglect to focus on when a child’s basic needs are not being met rather than 
parental omissions. Yet, there are limits to moral expectations of parents because 
neglect also entails defi nitions and assessments about ‘good enough care’ rather 
than a good or high standard of care. 

 In its more severe examples, though, neglect may entail a legal and criminal 
response such as when there has been a ‘failure to provide the necessities of life’, or 
the neglectful act is deemed to have entailed a degree of behaviour, or the conse-
quences are so serious as to constitute criminal negligence. The task of setting these 
standards is one shared by many within particular cultures, communities and societ-
ies. This includes extended family, elders, community leaders and people of emi-
nence such as the judiciary and health and welfare professionals. Gender is often at 
the heart of these frameworks for child-rearing behaviours and caring, with women 
usually carrying primary caregiving roles. On the broader front there is the United 
Nations Convention on the Rights of the Child that sets particular standards and 
which most nations have ratifi ed (Reading et al.  2009 ). 

 There is ‘strong evidence linking neglect to poverty’ (Dubowitz  2007 , p. 605; 
Carter and Myers  2007 ; Jonson-Reid et al.  2013 ). This factor makes for real 
complexity when trying to determine whether children are being neglected because 
of their parents’/carers’ actions or primarily because of social and economic depri-
vations. For example, McSherry ( 2007 ) and Dubowitz ( 2007 ) explored the issues 
surrounding a 10-year-old caring for younger siblings due to their parents being at 
work and identifi ed many grey areas in determining whether or not neglect was 
occurring and even whether this may in some circumstances be the ‘lesser of two 
evils’ and a positive learning experience for the child in the caring role. 

 Cultural relativism is also at play when matters of child abuse and neglect are at 
issue (Gilbert et al.  2011 ; Reading et al.  2009 ). There is any amount of evidence 
from around the globe that illustrates the critically important part that culture plays 
in the determination of what does, and does not, constitute a situation of child abuse 
and neglect (Dubowitz  2012 ; Jonson-Reid et al.  2013 ; Saunders et al.  1993 ), although 
some US studies have identifi ed general agreement about what constitutes neglect 
across different racial/ethnic and socio-economic groups (Dubowitz et al.  1998 ). 
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 Of particular note are the issues that arise for immigrants, people of colour and 
indigenous peoples as well as other groups who are socially excluded, such as peo-
ple with intellectual and mental health disabilities, and single parents, particularly 
those households headed up by women (Bilson et al.  2013 ; Daniel et al.  2010 ; Child 
Trends  2012 ; Gilbert et al.  2011 ; Gillespie et al.  2010 ; Kaplan  2013 ; Jonson-Reid 
et al.  2013 ; LaLiberte and Lightfoot  2013 ; MacLaurin et al.  2005 ; McConnell  2013 ; 
Saunders et al.  1993 ; Scott  2014 ). These groups experience overrepresentation in 
most child protection and welfare systems and in the case of indigenous peoples 
profound overrepresentation. Whilst the reasons for indigenous overrepresentation 
are complex and interrelated, the Australian Institute of Health and Welfare (AIHW) 
has identifi ed one of the factors as ‘perceptions arising from cultural differences in 
child-rearing practices’ ( 2012 , p. 14). There are major social, economic and health 
disparities evident for indigenous peoples that both contribute to this overrepresen-
tation and are also made worse by it (see Steering Committee for the Review of 
Government Service Delivery  2013 ). 

 Neglect is the most frequently reported type of harm for indigenous Australian 
children (AIHW  2013 , p. 54). The largest groups of notifi ers are primarily those 
who are subject to mandatory reporting requirements: police, school authorities and 
health and welfare personnel (AIHW  2013 , p. 55). Recent Australian inquiries into 
state child protection systems have identifi ed the increasing overrepresentation of 
Aboriginal and Torres Strait Islanders, despite a raft of policies aimed at reducing it 
(Cummins et al.  2012 ; Queensland Child Protection Commission of Inquiry  2013 ; 
Wood Inquiry  2008 ). Further, aggregated child protection data identifi es increasing 
overrepresentation of Australia’s indigenous children who are subject to reports of 
alleged maltreatment, substantiated harm and children under orders and in alterna-
tive care – their overrepresentation increases the further they progress into the care 
system (AIHW  2013 ). The situation is similar in Canada for First Nations children 
(Blackstock et al.  2004 ; Gillespie et al.  2010 ; Sinha et al.  2010 ,  2011 ) and elsewhere 
(Child Trends  2012 ; Gilbert et al.  2011 ). 

 This overrepresentation by reporting and intervention systems should not be 
viewed as arbitrary. Rather, these are patterns associated with poverty, marginalisa-
tion and race, and we fi nd that groups with these characteristics fi nd themselves 
targeted within our reporting systems – that is, they are signifi cantly overrepresented 
and, as we shall see later, increasingly so as they go further into the care system. 
Mandatory reporting within such systems cannot be properly seen as a benign policy 
affecting all equally, but should be seen as part of an overall system that accentuates 
overrepresentation for groups that already experience substantial inequality and dis-
advantage (Bywaters  2013 ). One could perhaps conclude differently if mandatory 
reporting and investigation led to effective helping that specifi cally addressed the 
infl uential social structural factors, but they do not and are instead fashioned around 
individualising the matter and emphasising interventions that reinforce parental 
responsibility within a blaming and stigmatising orientation. 

 Moreover, not only are these social structural dimensions not taken account of 
and corrected within our mandatory reporting systems, they are reinforced by it, 
with a preponderance of reporters being those who are required either legislatively 
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or organizationally to report suspected harm (AIHW  2013 ). The evidence overall is 
strong that the overrepresentation results from more than just social disadvantage 
(Doolan et al.  2013 ; Sinha et al.  2011 ; Steering Committee for the Review of 
Government Service Delivery  2013 ), although some evidence is mixed (Sinha et al. 
 2010 ). These situations are very diffi cult for people and groups feeling alienated 
and distrustful of societal support structures, even to the point of being unwilling to 
access needed assistance, particularly if they fear being reported to child protection 
authorities and losing their children (Bilson et al.  2013 ). This is an important point 
and highlights the inadvertent consequences of mandatory reporting, namely, that 
such approaches promote investigation but are far less successful in providing help-
ful assistance and guidance to struggling families, particularly when they fall just 
short of the reporting thresholds or just short of being a substantiated outcome and 
therefore remain ineligible for ongoing support. 

 In this author’s view, when determining whether neglect of children is occurring 
and its level, a range of contextual factors are pertinent, such as the:

•    Child’s characteristics, including their age, developmental level, vulnerability 
and the presence of any special needs, particularly disability  

•   Levels of capacity of the parent/carer, including their maturity, mental health, 
resourcefulness and commitment to their children’s well-being  

•   Severity and chronicity of neglectful events and the risk of cumulative harm  
•   Approaches taken to child-rearing practices within the family, cultural group and 

community, including infl uences such as ethnicity, religion and gendered 
responsibility  

•   Family environment, including relationship quality and the levels of confl ict and 
interpersonal violence present  

•   Community context, including the relative levels of poverty and social exclusion 
experienced by particular groups; the access to resources, supports, and services; 
and the perceptions of safety and well-being within the neighbourhood  

•   Actual harm experienced and the risk of potential harms evident, neglect often 
involving an insidious process of harm accumulation over time    

 Before examining the merits of mandatory reporting for neglect, including its 
severe manifestations, it is important to understand the diversity found across the 
various types, forms and continuum of neglect, which is often confl ated within the 
literature into a global maltreatment category. It is argued that this can result in a 
loss of the different aetiologies present and a push for generalised interventions that 
take no account of these important differences. Moreover, the complexities inherent 
when making prospective assessments of risk of future harm and outcomes are often 
ignored within assessments where the thresholds for intervention are blurry at best 
and assumptions about the supposed predictability of relatively low-level neglect 
escalating to become severe. Further, as described earlier, those needy families that 
fall just short of the mandatory reporting and investigation thresholds often fi nd 
themselves ineligible for supportive services, or more often, health and welfare staff 
are focused on reporting the matter rather than offering direct universal support 
(Daniel et al.  2010 ). In this chapter the argument is made that in light of the diffi culties 
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and unreliability of such professional assessments, that mandatory reporting of 
neglect and severe neglect are counterproductive.  

    Types of Neglect and Impacts 

 The literature suggests many different types of neglect and specifi c forms within 
each of these; however, there are various fi ndings regarding the ability to accurately 
assign particular impacts to specifi c acts, types and forms of neglect (Jonson-Reid 
et al.  2013 ). Indeed, most professional literature on neglect depicts it as a global 
category of maltreatment, with the sequelae undifferentiated as to their origins and 
specifi c types of neglect or abuse (Gaudin  1999 ; Gilbert et al.  2009b ; Stoltenborgh 
et al.  2013 ). This refl ects and compounds the ‘neglect of neglect’ within the literature 
and hinders recognition of its impacts (Dubowitz  2007 ; McSherry  2007 ; Stoltenborgh 
et al.  2013 ). Further, there are numerous defi nitional and methodological variations 
that make it hard to compare research fi ndings (Dubowitz  2012 ; Gilbert et al.  2009b ; 
Stein et al.  2009 ; Stoltenborgh et al.  2013 ; Tanner and Turney  2003 ). 

 Scott’s review ( 2014 ) highlighted the frequently identifi ed types as:

•    Physical  
•   Supervisory  
•   Medical  
•   Educational  
•   Abandonment  
•   Emotional neglect    

  Physical Neglect     This pertains to the child’s needs for adequate food, nutrition, 
clothing and shelter. Each of the forms within this type of neglect is distinguishable and 
has different impacts, but is nonetheless viewed as the ‘necessities of life’, and parents/
carers are deemed responsible to provide them. Yet, the linkage here to poverty is clearly 
apparent, and parents may be unable rather than unwilling to do so. Severe neglect will 
often be associated with physical neglect and entail serious consequences for children’s 
health and well-being, including death or signifi cant illness and disablement.  

  Supervisory Neglect     According to Scott et al. ( 2012 , p. 6), supervisory neglect 
occurs when ‘inadequate supervision leads to or has the potential to lead to harm to 
the child. The diffi culty in adequately defi ning supervisory neglect is compounded 
by a lack of clarity of what constitutes adequate supervision in a given situation, 
combined with the lack of clarity in defi ning neglect’. It entails inadequate supervi-
sion for a relatively short period where there are unacceptable risks of harm for the 
child, such as young children being unsupervised around water or a dependent child 
being left alone at home whilst the parent is elsewhere. For example, recent studies 
of fatal maltreatment identifi ed supervisory neglect as critical in determining child 
drowning as neglect rather than ‘accidents’ (Damashek et al.  2013 ; Welch and 
Bonner  2013 ). Determination of supervisory neglect is dependent upon a range of 
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factors including the child and parent/carer’s abilities, capacity (including impairment) 
and relationship; accessibility of help and resources; the danger present and potential 
consequences; and the nature of the circumstances in which the supervision was 
inadequate.  

  Medical Neglect     This entails a failure to provide appropriate and necessary health 
care in a timely manner, which has a material impact on the child’s health, and 
where a reasonable parent would have sought such care. It can involve medical rec-
ommendations being ignored and treatment not being accessed, but, again, it is not 
straightforward as not all recommendations for treatment are essential, not all 
parental behaviour will have a signifi cant impact on the child, and poverty may be a 
factor in making medical care unaffordable. Religious beliefs may also be present, 
and many states in the USA, for example, allow religious exemptions in their civil 
codes for child abuse and neglect (Dubowitz  2013 ), although most other jurisdic-
tions around the world do not.  

  Educational Neglect     Scott ( 2014 ) has identifi ed this as a failure to provide a child 
with ‘an education and the necessary tools to participate in an education system’ 
(p. 4), where parents/carers take decisions to either prevent the child accessing edu-
cation or support the child’s decision to refuse to attend school. Educational neglect 
can result in signifi cant detriment to a child’s life chances of securing sustainable 
employment and may trap them into ongoing poverty, which is also an important 
factor for consideration because low-income households may not have the resources 
available to adequately support children’s education. We will later examine high- 
profi le Australian cases where educational neglect was at issue.  

  Abandonment     This involves a parent/carer leaving a child alone or in the care of 
another person for a lengthy period and either a prolonged separation or severing of 
the relationship with the child. In essence, the child is left to their own devices to 
care for themselves, or is left with an inappropriate person who has an uncaring 
relationship with them, or who does not have the capacity or commitment to under-
take a caring role.  

  Emotional Neglect     This occurs when there is signifi cant inconsistency in, or the 
absence of, nurturance and affection within the caring relationship to the point 
where the parent/carer is unable to meet the child’s needs. Research indicates 
that its impacts can be very severe upon the child’s emotional and psychological 
health and well-being and their social development (Dubowitz  1999 ;  2013 ; 
Gaudin  1999 ; Gilbert et al.  2009a ,  b ; Stoltenborgh et al.  2013 ), as well as the 
ongoing familial relationships and children’s behaviour and identify formation, 
particularly with attachment disorders (Crittenden  1999 ; Howe et al.  2000 ). 
Longer-term effects include adolescents demonstrating a higher likelihood of 
substance abuse, risky and aggressive behaviours and poorer physical and 
mental health (Gaudin  1999 ; Scott  2014 ; Stoltenborgh et al.  2013 ). However, 
there are considerable methodological limitations in the research undertaken of 
emotional neglect, and further detailed studies are required to fully understand 
the short-term and long-term impacts (Gaudin  1999 ).  
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  Longer-Term Impacts     The literature identifi es that effects can be compounding and 
cumulative, with a multifarious array of harm sometimes evident and featuring 
physical, emotional, psychological and relational aspects. Damage to a child’s emo-
tional and psychological well-being can occur, leading to diffi culties developing 
wholesome relationships with others (Crittenden  1999 ; Howe et al.  2000 ; Tanner 
and Turney  2003 ), with failure in parent–child attachment being replicated across 
generations (Reder and Duncan  2001 ). There is evidence that children who were 
neglected are more likely than others to experience poor economic circumstances as 
adults and to need higher levels of social support (Gilbert et al.  2009a ; Scott  2014 ; 
Stoltenborgh et al.  2013 ). However, these consequences are often insidious and only 
become clearly evident over the long term, making earlier predictions diffi cult.  

 What can also occur is an intergenerational transmission of powerful life narratives 
that children build to explain and understand themselves, their situations and rela-
tionships. These can entail an overt sense of hopelessness and despair, becoming a 
pervasive infl uence through life because the messages they contain are used to guide 
their interactions with others, their feelings about themselves and their emotional 
investments into relationships. The sorts of narratives can include messages such as:

•    ‘I am unloved and unlovable’.  
•   ‘I am damaged goods, needy, vulnerable and downtrodden’.  
•   ‘Family members will always hurt you, and they only like you when they want 

something’.  
•   ‘People cannot be trusted as they will always let you down and use you’.  
•   ‘There is no use trying as you can never get ahead’.  
•   ‘My life will never get any better because people like me are destined to be losers’.  
•   ‘For people like me, life is full of tragedies and disappointments. That’s just the 

way it is and will always be’.    

 Carrying these sorts of negative narratives can have the effect of sapping their 
energy for living a full and rewarding existence – their life force is reduced by pow-
erful self-messages that make it diffi cult to aspire or to see a better future. Hence, 
mental health issues are observable, including PTSD and substance abuse, along 
with relationship diffi culties and other adverse outcomes (Gilbert et al.  2009b ; 
Jonson-Reid et al.  2013 ). It is unsurprising that their lack of trust in others and 
reduced life expectations should spill over into their relationships with health and 
welfare personnel who intervene in relation to their care of their own children 
(Crittenden  1999 ; Howe et al.  2000 ; Tanner and Turney  2003 ).   

    Why Does Child Neglect Happen? 

 The early work of Crittenden ( 1999 ) and Dubowitz ( 1999 ) was important in devel-
oping conceptual understandings about why people neglect children and shaping 
intervention approaches, such as working in the longer-term rather than brief 
interventions (Jonson-Reid et al.  2013 ; Tanner and Turney  2003 ). Putting aside the 
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already identifi ed issues around defi nitions and the types of neglect, and the infl uence 
of poverty, there are a number of reasons postulated for neglect occurring. 

 Tanner and Turney ( 2003 , pp. 27–29) identifi ed the causes as being within the 
intrapersonal, interpersonal, social and ecological domains. These are too complex 
and interrelated to go into detail within this chapter, but generally involve the 
following factors, and typically there are multiple combinations at play:

•    Personalistic – e.g. immaturity, sense of powerlessness  
•   Psychiatric/psychological – e.g. information processing, mental health and sub-

stance abuse, learned helplessness  
•   Psychological/psychosocial – family functioning, communication, confl ict reso-

lution, leadership, role and characteristics of extended family  
•   Attachment – e.g. disordered parent–child relationships  
•   Child development – e.g. impacts of developmental history and disability  
•   Sociological – e.g. poverty, social exclusion, community impoverishment  
•   Ecological – interplay between the intra- and interpersonal and social/societal factors  
•   Parental environment – links between parental skills, social support, resource 

management    

 The literature indicates that a range of typical factors, whilst not necessarily causal, 
can affect how chronic and severe neglect manifestations may present, including par-
ent/carer illness and mental health disability, alcohol and drug abuse, child illness and 
disability, low income, ethnicity, domestic violence, prior history of maltreatment and 
being in care and poor access to social supports (Daniel et al.  2010 ; Dubowitz  1999 , 
 2007 ; Fallon et al.  2013 ; Gilbert et al.  2009a ,  b ; Jonson-Reid et al.  2013 ; Kaplan 
 2013 ; LaLiberte and Lightfoot  2013 ; McConnell  2013 ; McSherry  2007 ; Saunders 
et al.  1993 ; Scott  2014 ; Sinha et al.  2010 ,  2011 ; Stoltenborgh et al.  2013 ). 

 Most families, at one stage or another in their history, experience signifi cant 
events or stressors that either challenge or overwhelm their own resources and lead 
them to seek support and assistance from family, friends, neighbours and community 
(Melton  2010 ). This is part and parcel of living within a web of social care in a 
community or neighbourhood. However, neglecting families often have limited 
access to support sources, either because of damaged relationships and engagement 
with others or reduced community capacity resulting from poverty and social exclusion. 

 Crittenden ( 1999 ) highlighted that notwithstanding the presence of macro factors 
such as poverty and social marginalisation, parents/carers have critical  responsibilities 
which they fail to uphold, whether it be due to psychological/emotional matters or 
otherwise. She proposed three ‘forms’ of neglect, namely:

•    Disorganised  
•   Emotional  
•   Depressive    

 These partly result from parents’/carers’ interpersonal problems, leading to a 
failure to establish and maintain relationships with their children that are productive, 
nurturing and enduring. Importantly, the underlying problems need to be addressed 
for the neglecting behaviour to change and for the caring relationships to be refashioned 
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and renewed, if not restored. This requires longer-term interventions that are 
empathic and supportive rather than brief, incident-specifi c ones (Dubowitz  2013 ; 
Jonson-Reid et al.  2013 ; Scott  2014 ; Tanner and Turney  2003 ). 

  Disorganised Neglect     These families typically have multiple life problems and 
respond chaotically and primarily through displaying highly variable emotional 
feelings and affect that create unpredictable responses to, and relationships with, 
the children in their care. Children learn to exaggerate their emotional responses 
and develop reactive relationships. Intervention is challenging and focuses upon 
structured involvements that seek to reassure, support and provide guidance to 
enable the parent/carer to become cognitively organised and to regulate their 
emotions (Scott  2014 ).  

  Emotional Neglect     According to Crittenden ( 1999 ), this is least likely to be associ-
ated with poverty and is notable by parent/carer behaviours and relations that are 
primarily cognitive and do not engage with emotional and affective responses but 
instead focus on meeting children’s physical and material needs and adherence to 
normative rules and expectations. Hence, these families do not necessarily attract 
adverse attention as the emphasis on compliance with rules, achievement and inde-
pendence in the children can come across as ‘normal’ and mask the lack of emo-
tional content within the relationships (Scott  2014 ). Chastisement of overt emotional 
responses can be common. Crittenden ( 1999 ) argued for further research on inter-
vention effi cacy and that these should aim to have the child remain within the home 
so that they do not feel separation stress and further abandonment.  

  Depressive Neglect     This is the most common form of neglect, with families appear-
ing passive, disengaged and disinterested in change or ameliorative interventions. 
Their life narratives refl ect ever-present struggle to address the needs of the children 
and they ‘doubt that anything will change the current situation’ (Scott  2014 , p. 12). 
Parents/carers are frequently unresponsive to environmental cues or pressures, and 
their children’s needs and demands are frequently ignored (Crittenden  1999 ). 
Hence, particularly when children are very young, their basic physical and emo-
tional needs can be left unaddressed, resulting in them learning to shut out their own 
feelings and wants and become passive and unresponsive (Scott  2014 ). If chronic, 
depressive neglect can result in cumulative harms and a potential, in its severe 
forms, to result in death, signifi cant illness including malnutrition and disablement. 
Interventions are aimed at both reshaped cognitive processes and learning new 
behavioural processes and structures and addressing the mental health sequelae in 
therapy and with medical assistance.   

    What Is Severe Neglect? 

 The signifi cant diffi culties in prospectively determining the existence and future 
consequences of severe neglect in any given case have been outlined as well as the 
problems with assigning parental neglect. In contrast, there is less uncertainty when 
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there is substantial evidence of current severe neglect, for example, in cases of 
profound malnutrition. Ambiguities become less of an issue, albeit within a continuum 
that nonetheless does not have clear thresholds. Rather, the term ‘severe’ depicts 
events and outcomes that clearly do not meet community standards and which have 
wholly unacceptable and serious consequences for the child’s health and well- being. 
For the purposes of this chapter, and based on Dubowitz’s work ( 2013 ), I have 
defi ned severe neglect as occurring when:

  A child’s basic needs are not met and present a serious threat for the child’s health and 
wellbeing, with high and unacceptable risk of, or demonstrable impacts including, death or 
signifi cant injury, illness and disablement. The impacts upon the child have a signifi cant 
disabling effect upon their short-term or long-term physical, emotional and psychological 
wellbeing, and profoundly affect their capacity to engage in emotionally nurturing social 
and familial relationships. 

   This defi nition tries to steer away from the negative implications of accentuating 
parental/carer responsibility and fault which, as Dubowitz ( 2013 ) acknowledges, 
can have detrimental effects upon engagement with them that hinders or prevents 
the effective helping relationships and interventions. This compounds the fact that 
some parents/carers have great diffi culty in developing trusting relationships with 
health and welfare professionals. Nonetheless, most defi nitions of neglect, particu-
larly criminal ones, do assign culpability and an associated allegation of fault. 
Perhaps more importantly, mandatory reporting approaches and subsequent foren-
sic investigation can be perceived as coming from such a position because they 
embrace an individualisation of neglect situations, hold parents/carers entirely 
responsible for addressing it and simultaneously minimise or ignore the social and 
structural dimensions. 

 The argument here strongly promotes families receiving supports and assistance 
to address the contributing factors and impacts of severe neglect. However, there are 
consequences from going down the path of delivering services only following a 
report and investigation, usually a substantiated one, with attendant stigmatisation 
and reinforcement of negative life narratives. Reporting is not a benign process of 
inquiry resulting in better access to services for needy people. There is evidence of 
investigators being confrontational and disrespectful communicators, which fosters 
parental alienation (Shemmings et al.  2012 ). Investigation can also lead to service 
user hostility and suspicion that child protection workers have acted unethically 
concerning private information parents provided (QUT and Social Research Centre 
 2013 ). Too often investigation results in limited or no support being provided other 
than the reporting (Daniel et al.  2010 ; Melton  2005 ). Further, it affects trust levels 
in the practitioner–service user relationship when the former has made the man-
dated report (Harries and Clare  2002 ; Steinberg et al.  1997 ), potentially damaging 
the take-up of available support. 

 Severe and fatal neglect involves a range of types (Welch and Bonner  2013 ) 
including starvation and malnutrition; inadequate shelter, clothing and control of 
the climate and environment; failing to provide adequate supervision and guidance 
to a child resulting in serious injury from foreseeable environmental dangers and 
causes; abandonment that places the child at risk of signifi cant harm; and failing to 
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provide a child with affection and nurturance suffi cient to meet their emotional and 
relational needs, which has a signifi cant impact upon their psychological and social 
well-being and behaviour. 

 These examples are determined in line with local community norms and standards, 
but because the consequences are severe, they will likely involve statutory interven-
tions that are based on legal defi nitions in keeping with community child development 
and protective expectations (Scott  2014 ). Hence, interventions do not occur randomly 
or arbitrarily but, rather, on a clear legal defi nition outlined in local statutes.  

    Severe Neglect Examples 

 Understanding the types and nature of severe neglect can assist in understanding 
how policy and practice failures occur, but also what the system limitations are. Two 
high-profi le Australian tragedies illustrate different aspects of the types and forms 
of neglect, as well as the limitations and consequences of mandatory reporting. The 
fi rst, the death in New South Wales of 7-year-old ‘Ebony’ in 2007, was investigated 
by the Ombudsman but also triggered the Wood Inquiry ( 2008 ) into the state’s child 
protection system. The second case involved the deaths of 18-month-old twins in 
Brisbane, Queensland, in mid-2008. 

    Ebony, Aged 7 Years 

 On 3 November 2007, Ebony, who was autistic, died of chronic starvation shortly 
after her family relocated. Her mother was convicted of murder and sentenced to 
life imprisonment, whilst her father was found guilty of manslaughter and received 
a sentence of 16 years imprisonment. The Ombudsman’s report details both the 
events leading to Ebony’s death and the signifi cant issues that arose with inter-
agency organisation, including communication, roles, responsibilities and poor 
coordination (NSW Ombudsman  2009 ). 1  The Ombudsman’s report made a wide 
range of observations and recommendations to the Departments of Community 
Services (DoCS); Education and Training; Ageing, Disability and Home Care; 
Housing; and the NSW Police Force, which in combination with the Wood Inquiry 
report ( 2008 ) have guided the restructuring and ongoing reform of the state’s pro-
tective system and policy and practice frameworks. 

 Whilst the broad mandatory reporting laws were not recommended to be 
rescinded, they were recognised by the Wood Inquiry ( 2008 ) as leading to the child 
protection system being strained with increasing reports and investigations, yet 
reducing substantiation levels, and with over 70 % coming from mandated reporters 

1   Further information is available on this case from the judgement of the New South Wales Supreme 
Court: R v BW & SW (No 3) [2009] NSWSC 1043. 
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(Wood Inquiry  2008 , p. 172). The Inquiry found increasing reporting (more 
than half the reports) involved around 20 % of the families and that ‘the level of 
seriousness of reports has decreased’ (p. 181). Examples were identifi ed of manda-
tory reporters making repeated reports because of a lack of response by DoCS 
(Wood Inquiry  2008 , pp. 171–172) and of more than 10 % of mandated reports not 
reaching the legislated thresholds. The Inquiry ( 2008 ) concluded that ‘it is clearly a 
waste of police, health, school/child care and DoCS resources to make and process 
thousands of reports which DoCS believes do not amount to a risk of harm as 
defi ned in the Care Act’ (p. 176). 

 An overhauled system resulted from the Inquiry recommendations and govern-
ment’s  Keep Them Safe  initiatives. These included a new differential response 
model for the intake and referral of reports through Child Wellbeing Units within 
six key government agencies that fi lter and assess these, ensuring direct referral to 
early intervention and prevention services without the need for reporting and statu-
tory investigation and narrowing the law to make mandatory reports only in cases of 
signifi cant abuse or harm. Reports, including from those mandated, and investiga-
tions have subsequently decreased dramatically. For example, prior to the Wood 
Inquiry, New South Wales, Australia’s largest state with around one third of the 
population, had 61 % of the reports nationally, 79 % of the investigations and 63 % 
of the substantiated outcomes, with staggering increases of more than 350 % in each 
during the 5 years to 2006–2007 (Bromfi eld and Holzer  2008 ). These authors noted 
the growth and that the demand increases were far and away greater than other 
Australian jurisdictions and that there was fl ow through to the rates per 1,000 chil-
dren under protective orders which were also substantially higher than elsewhere. 
Following the Inquiry and associated reforms, notifi cations fell from 213,686 in 
2008/2009 to 98,845 in 2010/2011, with commensurate falls in investigations and 
substantiations (AIHW  2012 , pp. 17–19). 

 Ebony, who had global developmental delay as a result of failure to thrive, was 
the third child of four to parents who were aged 32 years (father) and 18 years 
(mother) when they became a couple. They were estranged from their families and 
experienced many issues including mental health, prescription drug dependence, 
relationship problems, domestic violence and income support for health reasons – 
poverty was an issue. Disorganised and possibly depressive forms of neglect pre-
sented in this case (Crittenden  1999 ). Whilst accessing a range of health and welfare 
services, generally speaking, they were seen as being very diffi cult to engage into 
helping services and sometimes obstructive. For example, the Department of 
Ageing, Disability and Home Care records described them as ‘chronic non- attendees 
for appointments’ (NSW Ombudsman  2009 , p. 32). 

 From 1993 to 2007, there were 17 reports of suspected risk of harm, but few of 
these were mandatory notifi cations under the NSW Children and Young Persons 
(Care and Protection) Act 1998. For example, the Department of Ageing, Disability 
and Home Care made a mandatory notifi cation of Ebony in 2006 because of not 
accessing therapy services. The Ombudsman ( 2009 ) advised that ‘DoCS’ involve-
ment with the family prior to 2000 was minimal. During this period, the department 
received three reports, two of which it investigated … (that) did not identify signifi cant 
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concerns regarding risks to the children’ (p. 10). The Ombudsman’s investigations 
raised concerns about DoCS’ responses to reports about ‘Ebony and her sisters from 
2005 onwards’ (p. 9). 

 Over the long term, the primary protective issues were the chronic nonattendance 
at school by the two older children and, subsequently, Ebony and the failure to 
thrive of Ebony and her younger sibling. Parental diffi culty in coping with Ebony 
and her sibling’s behaviour and squalor in their Department of Housing rental 
accommodation are also noted. Protective action was at times minimal and at other 
times intensive (2001–2003), with the removal of her younger sibling in 2002 as a 
result of failure to thrive and other court action to ensure that the parents utilised 
appropriate health, educational and support services. The Ombudsman ( 2009 ) noted 
‘the department’s repeated failure to respond to these same concerns when they re- 
emerged over a two year period from 2005. In this regard, between 2005 and 2006, 
DoCS received nine risk of harm reports concerning the three older children. During 
this period the two eldest girls’ attendance at school was poor and in June 2005 they 
ceased attending school altogether’ (pp. 11–12). On occasions, there was parental 
resistance to letting the workers see Ebony, which was likely to be related to their 
fear of investigation and removal of the children. 

 What is clear is that whilst the educational neglect of the two older siblings was 
seen as signifi cant, as was the failure to thrive of the youngest child, the health, 
educational and protective interveners did not usually perceive Ebony’s situation to 
entail severe neglect, but to be at a lower threshold and more about parental refusal 
to access appropriate services to deal with her disabilities. 

 Crucially, the Ombudsman ( 2009 ) identifi ed numerous system and human issues 
within DoCS including heavy workloads and other organisational pressures, infor-
mation system and communication failings, staff performance and turnover issues, 
individual judgement errors and supervision lapses, the result being ‘critical infor-
mation about what actions had occurred and what needed to be done, was lost’ 
(p. 14). In this overstretched organisational environment, the Ombudsman reported 
that ‘we were told that in these circumstances the case of the three children was not 
a priority in the caseworker’s caseload’, resulting in inadequate follow-through that 
may have detected Ebony’s deteriorating condition and intervened to address this. 

 All these system issues in Ebony’s case have been identifi ed in other major inqui-
ries as resulting from the system pressures associated with workload demands that 
are driven by mandatory reporting and forensic approaches to child protection that 
see investigation as the primary service and which operate in risk-averse ways (see 
Cummins et al.  2012 ; Queensland Child Protection Commission of Inquiry  2013 ). 

 But this is only part of the issue. The statutory system, overburdened by demand 
pressures of reports and investigations, was in no position to either assign a higher 
priority to Ebony compared to other cases or to allocate the resources necessary to 
ensure a proper follow-up and intervention. Viewing Ebony’s tragic death as merely 
the result of poor staff performance and judgement ignores the systemic issues and 
the role of mandatory reporting in overwhelming the protective responses.  
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    Unnamed Twins Aged 18 Months 

 On 16 June 2008 in Brisbane, Australia, toddler twins were found dead in their 
bedroom by their 11-year-old sibling. They had died from malnutrition approxi-
mately a week earlier, but their mother, who was suffering from a major depressive 
illness, had hidden this knowledge from her four other children and her estranged 
husband who also lived in the house. Depressive and, potentially, disorganised 
forms of neglect were evident (Crittenden  1999 ). According to a treating psychia-
trist, the woman’s fear of being discovered was ‘one of the drivers of not seeking 
help’ ( Courier Mail  8 August 2013 p. 21). Both the mother and father were charged 
with murder for failing to provide the twins with the necessities of life, but had pleas 
of manslaughter accepted by the prosecution after the trial had commenced, with 
both receiving 8-year custodial sentences. 

 There was extensive media coverage and the court heard that the twins were 
infrequently seen by family and friends, and ‘the last sighting of them at a healthy 
weight was in February or March 2008’ ( Courier Mail  25 July 2013, p. 15). The 
mother, who had her fi rst child at 17, had a complex history including suffering 
abuse as a child and being fostered ( Courier Mail  17 August 2013, p. 48). Following 
relocation in 2007, the family situation deteriorated with a marital relationship 
breakdown, her husband drinking and gambling heavily and she disengaging and 
secluding the twins in their closed bedroom. 

 One psychiatrist attributed her actions to feeling ashamed, resulting from the 
depressive illness that ‘substantially impaired capacity to control her actions’ 
( Courier Mail  7 August 2013, p. 14). In her evidence, the mother said that she knew 
it was wrong to underfeed the twins but ‘was too frightened to seek help in case they 
were taken from her’ ( Courier Mail  6 August 2013, p. 12). The court heard evi-
dence of squalor in the house, high levels of school absenteeism by the other chil-
dren, behavioural issues and the 11-year-old having to step up, prepare meals and 
look after her siblings. There was, however, no reporting history to the child protec-
tion authorities. 

 The father’s disengagement from the family and his responsibilities (apart from 
working) and the mother’s enveloping depression and absorption into computer 
games and extricating from contact with family, friends and other supports are nota-
ble. She told the court she wanted to avoid criticism of her parenting skills – ‘I was 
ashamed of my situation’ ( Courier Mail  6 August 2013, p. 12). ‘When the mother 
reached out to her own mother for help, she was assured that she was a wonderful 
mother and told not to worry’, and the grandmother said, ‘we should have picked a 
lot more up but we just didn’t’ ( Courier Mail  17 August 2013, p. 65). 

 Whilst Queensland’s mandatory reporting system is narrower than NSW, 
there were nonetheless health and education personnel involved, as well as family 
and friends, and of note is the mother’s own childhood experiences of being in 
care which clearly had a bearing on her fear of, and desire to avoid, statutory 
intervention.  
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    Fear of Being Reported 

 In many respects these cases are similar, not just because of deaths by starvation but 
with regard to associated factors such as mental illness, alcohol and drug abuse, 
disengagement from accessible supports, fear of statutory intervention, behavioural 
issues with the children, school absenteeism and squalor in the house and the gen-
eral form of the neglect. These are all quite typical factors in disorganised and 
depressive neglect situations. However, in Ebony’s case there was considerable 
reporting, mandatory and otherwise, which was associated with the parents’ unwill-
ingness to be further involved. The mandatory reporting in place did not prevent the 
tragedy and contributed to parental avoidance of voluntary assistance and statutory 
intervention. In the twins’ case there was no reporting, mandatory or otherwise, and 
their mother was fearful of seeking help that might lead to the further involvement 
of child protection in her life. Anxiety over determinations of parental fault was 
present. Fear of being reported was clearly present in both cases and had a bearing 
on not accessing helping services. Fear of losing one’s children and avoidance of 
helping services are outcomes of mandatory reporting regimes, albeit unintended 
(Daniel et al.  2010 ; Harries and Clare  2002 ).  

    Predicting Future Outcomes 

 It is arguable on the facts of these cases that the neglect was not perceived as severe 
by those who knew the situation, but as something far less serious until, that is, the 
deaths of the children. This is a key point and relates to the earlier discussion about 
the fuzziness of the defi nition of neglect and its many types and forms, and determi-
nation of the thresholds for reporting, and determining what exactly severe neglect 
is. Prospectively determining severe and fatal outcomes is quite different to retro-
spectively doing this. 

 Perhaps more importantly, these cases involve predictions of risk – that is, poten-
tial harm at an indeterminate future point. Those involved were placed in a position 
that required them to foresee a situation of severe neglect and tragic consequences 
in circumstances where this was at odds with the neglect that had so far been evi-
dent. This raises the question of whether or not it is actually possible, in operational 
terms, to accurately and reliably assess such future outcomes. Is the assessment 
task, in reality, so speculative and future oriented as to render such conclusions as 
having unacceptable reliability? 

 Or is it as Dubowitz ( 2013 , p. 74) notes, just ‘diffi cult to predict the likelihood 
and nature of future harm’, but still achievable with a reasonable degree of accu-
racy? Does mandatory reporting actually lead to any appreciable level of increased 
protection for children in such fuzzy and uncertain circumstances as are found in 
typical neglect cases? Or does it just trigger feelings of threat and fear by parents/
carers that leads to decreased prospects for help seeking? And does it merely 
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overwhelm already stretched systems, sending them into a situation where, 
paradoxically, the more they undertake risk-averse investigations of reports, the less 
likely they become able to render the sorts of early intervention and help to prevent 
neglect? 

 Can forensic child protection systems geared to mandatory reporting in the hope 
of preventing neglect respond to it in any ways other than removal of children that 
meet the thresholds? Because of the clear threat they entail, is child protection able 
to provide any services to fearful parents that are realistically going to be taken up 
voluntarily when the threshold for removal has not been met? And, to what extent 
does mandatory reporting infl uence professionals, subtly and otherwise, to reject 
and resist reporting matters because it takes it out of their hands, does not guarantee 
improved outcomes and may make matters signifi cantly worse?   

    The Merits of Mandatory Reporting of Severe Neglect 

 Mandatory reporting, whether by statute or policy, has become increasingly contro-
versial since its inception, not the least because it extends the role of the state into 
the privacy of family life and requires a range of health, education and welfare 
personnel, depending on specifi c requirements, to report suspected harm of children 
to the authorities, thereby altering their role from helping to surveillance. Systems 
are quite varied across jurisdictions depending on their scope, who is involved, and 
the processes for reporting and assessing thresholds (Gilbert et al.  2011 ). Much has 
been written about the scope and relative merits of such laws and organisational 
policies, including in this text (see, e.g. Gilbert et al.  2009b ; Harries and Clare  2002 ; 
Lonne et al.  2009 ; Mathews et al.  2009 ; Mathews and Bross  2008 ; Melton  2005 ). It 
is beyond the scope of this chapter to fully examine these as the focus here is on 
severe neglect, but the key arguments can be summed up as:

•    When there is adequate resourcing and effective implementation, mandatory 
reporting is a necessary measure to help families and prevent harm to children 
from abuse and neglect, which is often hidden, through early advice to protective 
authorities that facilitates coordinated protective interventions whilst quantifying 
the problem and addressing legal and ethical issues (Mathews  2012 ).  

•   Mandatory reporting is counterproductive because it net widens social surveil-
lance, particularly of marginalised groups, leading to overburdened systems that 
infringe family privacy through unnecessary intrusive investigations, and hinders 
children’s protection by overwhelming available resources, alienating reporters 
in positions to help those in need and frightening parents from seeking help 
(Harries and Clare  2002 ).    

 Unfortunately, mandatory reporting has also changed the role of community 
members, making them more of a bystander who has become a tool of social surveil-
lance and provider of information to authorities, rather than an active helper building 
community social care capacity (Daniel et al.  2010 ; McLeigh  2013 ; Melton  2005 , 
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 2013 ). Social surveillance is central to mandatory reporting, a mechanism by which 
behaviour assessments and intervention regimes are targeted to errant citizens. 
In doing so, it can be perceived as doing more harm than good, at least from the 
perspective of those who are reported and by mandated reporters who resist because 
of fears of unintended consequences in their professional relationships. 

 The crucial importance of relational practice and working with people in 
empathic and humane ways has received increasing attention, not the least because 
of pejorative discourses and the ‘othering’ of parents within child protection 
systems and recognition of the alienating experiences that many families experience 
from investigation and involuntary interventions (Featherstone et al.  2014 ). 
Pervasive neo-liberal discourses that emphasise punishment, social surveillance and 
behavioural compliance of particular groups and refashion governance of the family 
and the role of the state are part and parcel of our contemporary approaches to pro-
tecting children – mandatory reporting in its various forms needs to be understood 
within this macro political context (Parton  2014 ). 

 Nonetheless, it is arguable that mandatory reporting is justifi able in situations 
of severe physical and sexual abuse of children, which are tantamount to criminal 
conduct and have profound impacts on children’s health, well-being and safety, 
and where a failure to report can have tragic consequences. However, there are 
important differences between the presentations of abuse and neglect, with the latter 
typically being insidious in its development and very diffi cult, if not impossible, to 
both recognise current sequelae and reliably predict potential harm. The aetiology 
of these maltreatment forms is quite different, for example, the part that poverty 
plays in neglect. 

 This author believes that, on balance, mandatory reporting of neglect is counter-
productive to the interests of protecting children because it reduces the likelihood 
that families will engage with protective and helping supports, which paradoxically 
increases the risk of harm to child populations. Reasons for this include:

•    Defi ning neglect and its thresholds is complex and prone to variable infl uences 
that make it too subjective and likely to be prejudicial to marginalised groups, 
thereby contributing to their overrepresentation in protective systems.  

•   The inherent diffi culties in accurately identifying neglect and predicting the risk 
of future severe harm make the process of mandatory reporting too unreliable.  

•   Mandatory reporting is highly stigmatising and thereby counterproductive 
because it reinforces social marginalisation.  

•   The mandatory reporting approach is always in danger of focusing on the indi-
vidual ‘perpetrator’ and is unable to focus on the ecological and social context 
except to reduce these to individualistic risk factors.  

•   When employing mandatory reporting, child protection agencies are prone to 
ignore or minimise the social structural dimensions of neglect, potentially under-
mining public health approaches that promote early intervention and prevention.  

•   Mandatory reporting feeds signifi cantly increased service demands onto already 
stretched systems and thereby overwhelms their capacity to provide holistic 
assessments and interventions because resources are devolved to unnecessary 
and counterproductive investigations.  
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•   Mandatory reporting entails signifi cant disruption to the relationship between the 
reporter and the parent/carer that can cause irreparable damage to the helping 
and protective processes for all those involved.  

•   Many parents/carers who neglect carry powerful negative life narratives that 
entail a sense of hopelessness, fatalism and shame, and mandatory reporting 
feeds these narratives with a renewed sense of distrust of other’s motives and fear 
of the consequences, thereby decreasing self-referral and help seeking.  

•   Propensity to not access, or withdraw from, services is sometimes characteristic 
of neglecting parents/carers and is exacerbated by mandatory reporting, thereby 
placing children at greater risk – coercion makes them increasingly avoidant and 
transitory in their relationships with support networks.  

•   Differential response systems, rather than mandatory reporting intrusions, divert 
needy families to accessible support services and have a lot more going for them 
with regard to positive family responses.  

•   The nature and form of most types of neglect require a longer-term protective 
and helping intervention that is distinctly at odds with mandatory reporting and 
risk-averse regimes which emphasise investigation as the service and short-term 
intensive involvement.  

•   Whilst neglect typically has the highest incidence of harm, most of this is at rela-
tively low levels that do not meet intervention thresholds, and mandatory report-
ing wastes limited resources spent on unnecessary investigations in order to 
assuage organisational and community anxieties.    

 There are reasons for the historical ‘neglect of neglect’ within our forensically 
oriented child protection approaches. Whilst there is evidence that statutory 
approaches are largely successful in addressing the most egregious forms of harm 
(Finkelhor and Jones  2006 ; Melton  2010 , p. 94), there is little evidence that these 
have been successful in reducing the prevalence or impact of neglect (Cummins et al. 
 2012 ; Gilbert et al.  2009a ,  b ; Stoltenborgh et al.  2013 ). A recent longitudinal study 
in six developed countries found little support for concluding that there was a decline 
in child maltreatment despite massively increased resources (Gilbert et al.  2012 ). 

 What neglecting families need is mandatory support rather than reporting and 
investigation. We know that parents appreciate and take up non-stigmatising help 
when it is accessible where they need it (QUT and Social Research Centre  2013 ; 
Winkworth et al.  2010 ). Yet, we also know that our systems are labouring under the 
expectations of prioritising investigation of reports of suspected harm and that this 
impacts negatively on our capacity to provide ameliorative and supportive assis-
tance to vulnerable families and children. For example, recent Australian judicial 
inquiries all concluded that the systems were struggling to cope with the demands 
for statutory investigations of alleged harm and that this was threatening system 
sustainability, fi nancially and otherwise (see Cummins et al.  2012 ; Queensland 
Child Protection Commission of Inquiry  2013 ; Wood Inquiry  2008 ). 

 It is important to understand the reasons why our protective systems are structured 
and delivered in particular ways. There is an ingrained punitive, stigmatising and 
blaming aspect to our forensic approaches (Lonne et al.  2009 ), and Dubowitz ( 2013 ) 
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notes how counterproductive this can be for neglecting families. Mandatory reporting 
is a key strategy of the forensic orientation of child protection, which is different to 
approaches in other parts of the globe (Gilbert et al.  2011 ; Kojan and Lonne  2012 ). 
Yet, there is increasing evidence that differential response works (Kapland and 
Merkel-Holguin  2008 ; Kyte et al.  2013 ). 

 Mathews ( 2012 ) has identifi ed a number of reasons for maintaining mandatory 
reporting regimes, but fails to distinguish between the differences and merits for both 
abuse and neglect cases. Whilst the claim is made that most substantiated cases ‘are 
identifi ed as a result of a report by a mandated reporter’ (p. 337), his argument does 
not properly take account of the skews that occur with regard to reporting by police, 
health and welfare personnel and the negligible rates of self-referral by parents/car-
ers in child protection systems compared to the substantial rates in some Scandinavian 
countries such as Norway (Kojan and Lonne  2012 ). The Norwegian parents identi-
fi ed a range of high needs about their inability to care including poor home condi-
tions, mental illness, drug abuse, domestic violence and behavioural/psychological 
problems for their child, but did so within an approach that prioritises voluntary 
interventions and access to resources and support rather than investigation. 

 Mathews ( 2012 ) has, in my view, correctly differentiated the necessity for legis-
lation and mandated authorities to identify contextually relevant thresholds and to 
respond appropriately to different kinds of cases. In explanation of the overreporting 
that has occurred, he has identifi ed implementation issues and the need for govern-
ments to provide adequate resources and to educate reporters about which cases 
should and should not be reported. However, the analysis provided has not, in my 
view, suffi ciently drawn the link between systemic mandatory reporting behaviours 
by front-line staff and the subsequent demand increases that threaten system sustain-
ability. Over the past decade in Australia, there have been huge increases in spending 
on child protection yet little evidence of a reduction in the incidence or impact of 
maltreatment (Cummins et al.  2012 ; Queensland Child Protection Commission of 
Inquiry  2013 ). Whilst in the USA there is evidence of declining abuse rates 
(Finkelhor and Jones  2006 ), there is little evidence of the same occurring for neglect, 
which is associated with inequality and disadvantage (Gilbert et al.  2009a ). 

 Again, whilst Mathews’ work correctly identifi es that many multiple reports are 
made for a small proportion of families, he does not fully explore how this can 
rightly be perceived as evidence of gross systemic failure to address their problems. 
Nor does it properly explain the fact that many Australian jurisdictions now do 
investigations on more than a quarter of all children, with far higher rates being 
experienced by indigenous children (Bilson et al.  2013 ; Cummins et al.  2012 ; 
Gilbert et al.  2012 ; Queensland Child Protection Commission of Inquiry  2013 ; 
Wood Inquiry  2008 ). In my view, the unrelenting service demands resulting from 
risk-averse mandatory reporting make it necessary to prioritise time and resources 
to the most risky cases, and as the Ebony example showed, this can often be neglect 
cases that are, for a variety of reasons, generally seen as less serious. Further, the 
social and other costs of these levels of surveillance of the population are astonish-
ing. It is little wonder that parents/carers can end up feeling threatened and fearful 
and subsequently unwilling to seek help. 
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 Being investigated has an impact on how people perceive themselves and their 
family life. For example, a recent Victorian study of over 500 parents/carers of chil-
dren who received services either via an investigation of alleged harm or by volun-
tary referral through the differential response path of community-based family 
service agencies identifi ed staggering differences in their perceptions of the inter-
vention outcomes (QUT and Social Research Centre  2013 ). Approximately 85 % of 
the family service participants rated their parenting skills and the children’s health, 
safety and well-being as having improved, whereas around half that proportion of 
the child protection, parents/carers felt the same. Both groups had high and complex 
needs including drug and alcohol services, disability, family violence, mental health 
and family support programs. Around a quarter of the child protection, parents 
believed that information they had provided to the department had been used 
inappropriately. 

 Which door families use to access support and services makes a difference and 
investigating parents does impact (QUT and Social Research Centre  2013 ). Further, 
socially isolated and disadvantaged sole parents of young children said they felt 
judged and under surveillance by formal social support agencies in a recent study in 
Australia, identifying that they were most likely to be assisted in everyday non- 
stigmatising environments (Winkworth et al.  2010 ). 

    The Key Practice and Policy Issues 

 As noted earlier, neglect captures many of the tensions, challenges and complexities 
of working in child protection because of its defi nitional variations and ambiguities, 
and the complexity and uncertainty in operationalising these in real-life situations 
replete with contextual and cultural considerations. Further, there are a number of 
pressing questions with regard to severe neglect and the ways in which our practices 
and policies attempt to deal with it. 

 For many years sexual and physical abuse has been centre stage in our quest to 
prevent harm to children, whilst neglect has been largely sidelined, despite its domi-
nant incidence. A clearer focus on neglect entails a broader mission than just micro 
investigations into families and instead requires an ecological framework to address 
social structural factors including the drivers of poverty, social exclusion and alien-
ation (Scott  2014 ). Successful interventions are far more likely to be longer-term 
programs and service delivery which are based around effective and ethical helping 
relationships (Dubowitz  2013 ; QUT and Social Research Centre  2013 ; Winkworth 
et al.  2010 ). 

 Neglect is a global term with various defi nitions that mostly entail the assigning 
of fault to parents/carers, which fi ts squarely within the individually oriented man-
datory reporting regimes of many child protection systems. But neglect entails a 
wide spectrum of types and forms and much of the limited extant research has often 
not differentiated in regard to these or even from abuse. We need a stronger research 
focus to understand better the aetiology and sequelae of the types, spectrum and 
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forms of neglect and to develop interventions that are more specifi cally targeted to 
address particular associated issues and factors. Public health approaches and sys-
tems that provide a collaborative joined-up network of services and programs are 
much more likely to be successful in addressing the multiple facets of neglect and 
also the intergenerational aspects, such as the damage to familial relationships. 
Such interagency systems require collaborative communication networks and pro-
tocols to facilitate family access to needed resources and services, but may still be 
problematic (McDonald and Rosier  2011a ,  b ). 

 A robust evidence base will assist practitioners by indicating what works, when 
and for whom, but will also help to build confi dence about helping approaches and 
becoming more resilient to the sense of hopelessness that can surround many 
chronic neglect situations. Knowing more about how best to help places us in a posi-
tion where we can emphasise the real lifelong benefi ts of voluntary services and 
supports that work, rather than enforcing social surveillance through mandatory 
reports, investigations and enforced behaviour plans that entail many negative 
impacts. We do not need to go down the path of having improved early intervention 
and prevention services that are part of an extended social surveillance system that 
enforces behavioural plans for members of groups deemed troublesome 
(Featherstone et al.  2013 ). Rather, we can have accessible and non-stigmatising 
public health approaches that address the ecological and structural factors at play 
(Tanner and Turney  2003 ). 

 Mandatory reporting regimes are now widespread in the Western world, either 
by statute or policy/contractual requirement, and they are hard to remove once 
implemented (Harries and Clare  2002 ). Yet, neglect is different to abuse of children, 
notwithstanding that in many cases they coexist. We need to differentiate our 
responses to these different phenomena and not resile from the task of refi ning our 
protective approaches and ensuring that the unintended consequences to mandatory 
reporting are limited, if not eliminated. 

 A serious fl aw of mandatory reporting regimes, however, is that to a large degree 
their effectiveness relies upon robust interagency collaboration, system integration, 
role clarity, clear policy and procedure, regular cross-agency training and mindful 
management to ensure that the whole system shares responsibility for the welfare of 
children and providing assistance to struggling families. There is little evidence of 
this being evident in most jurisdictions, although improvements are occurring. As 
outlined earlier, there are numerous unintended consequences and critical system 
failures that require us to rethink the merits of basing our approaches primarily on 
social surveillance and mandatory reporting of neglect situations rather than provid-
ing more accessible help and less blaming and stigmatising through a public health 
approach that addresses social structural factors. 

 In this chapter an argument has been put forward to question the utility of man-
datory reporting concerning severe neglect and also its less serious manifestations. 
Misdirecting resources to undertake innumerable fruitless investigations of low- 
grade neglect might not be the intention of mandatory reporting laws but is none-
theless the result as amply demonstrated by substantiation rates that are now very 
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low in most jurisdictions. Such a system is counterproductive to children’s health 
and well-being because it impacts negatively on parent’s propensity to voluntarily 
seek assistance and support. 

 To repeat, what vulnerable and stressed families where neglect is an issue need 
is mandatory support rather than reporting. Neglect can have profound impacts and 
in its severe manifestations can result in death, ill health and disablement. Its impacts 
upon children emotionally, psychologically, relationally and physically can seri-
ously harm their life outcomes. Yet, the aetiology of neglect is quite varied across 
its different types and forms, being defi ned in normative processes that in them-
selves are highly subjective and variable. 

 The severity and chronicity of neglect often mean that longer-term strength- 
based interventions are more suitable than intensive investigations that are defi cit 
oriented. Mandatory reporting of neglect can make matters worse than they were, 
not the least because it reinforces strong negative life narratives of struggling par-
ents/carers. Health, welfare and educational authorities are far better to be ‘agents 
of hope’ for struggling families than feared tools of system surveillance (Featherstone 
et al.  2013 ). 

 Perhaps most importantly, mandatory reporting is a key component of risk- 
averse forensic systems that individualise the factors at play, yet patterns of the 
resultant statutory intervention have signifi cant associations with inequality, pov-
erty and race, which frequently lead to increasing overrepresentation as children go 
further into the care system. There are very clear social structural dimensions to 
neglect that mandatory reporting not only largely ignores, but potentially reinforces. 
A compassionate civil society has to balance multiple needs and interests, and ren-
der aid in ethical and humane ways, that are mindful of the rights of all. Mandatory 
reporting is a hindrance to these aims and needs to be seriously rethought if it is to 
play a purposeful and humane role in correctly detecting, discerning and preventing 
harm to children at signifi cant risk of severe neglect, particularly in its less serious 
but cumulative forms.      
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    Chapter  13   
 The Sins of the (Irish) Fathers: Is Mandatory 
Reporting the Best Response? 

             Helen     Buckley      and     Roni     Buckley   

            Introduction 

 This chapter will consider the likely impact of imminent mandatory reporting legis-
lation in Ireland and ask if, given the intelligence available to us, it is likely to 
achieve benefi cial outcomes. It will deal with the question principally from the 
viewpoint of professionals from the various sectors who are likely to be scheduled 
as reporters. This perspective has been explored through the recent Irish empirical 
research conducted for a doctoral thesis by one of the authors (Buckley  2013 ). The 
study challenged the notion that a technical solution such as legislating for reporting 
can be effectively applied to such an inconsistent, dynamic and divisive social issue 
as child abuse. First, however, the proposed legislation will be briefl y described, and 
the context in which the legislation has been developed will be explained, followed 
by an examination of three contextual factors in order to provide a backdrop for the 
exploration of the main question. These factors are the Catholic Church and its link 
with national politics, the formal child protection system and the perspective of 
service users whose interests the law proposes to address.  

    Proposed Mandatory Reporting Legislation 

 The Children First Bill was published in April 2014, and the legislation is still pro-
gressing through the necessary debate stages prior to enactment. A Heads of Bill 
document had been published in 2012 and put out for consultation. That document 
had contained proposals that were extremely broad, covering all services provided 
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to children whether educational or recreational and imposed responsibility for 
reporting on designated persons, who would be held liable for the failure of the 
service to report suspected child abuse. It also provided for signifi cant penalties 
including imprisonment for up to 5 years for failure to report. Following the publi-
cation of the Heads of Bill, a number of organisations made submissions, and a 
series of oral hearings was conducted by a government subcommittee which subse-
quently published a report. 

 The subsequent Children First Bill was a considerably watered-down version of 
the Heads and refl ected widespread concern, particularly from doctors, youth ser-
vices and teachers about some of the measures originally proposed. In the 2014 Bill, 
the sanctions had been deleted, the number of services to be included had been 
reduced and the role of designated persons had also been removed. Instead, the Bill 
proposed to mandate defi ned categories of persons who would be required to make 
a report to the statutory child protection service when they know or believe that a 
child has been harmed, is being harmed or is at risk of being harmed. ‘Harm’ is 
defi ned in section 2 of the Bill as ‘to assault, ill-treat, neglect or sexually abuse the 
child, whether caused by a single act, omission or circumstance or a series or com-
bination of acts, omissions or circumstances or otherwise’. The concept of ‘ill treat-
ment’ is defi ned as ‘to abandon or cruelly treat the child, or to cause or procure or 
allow the child to be abandoned or cruelly treated, in a manner that seriously affects 
or is likely to seriously affect the child’s health, development or welfare’ and 
‘neglect’ is defi ned as ‘to deprive the child of adequate food, warmth, clothing, 
hygiene, supervision, safety or medical care in a manner that seriously affects or is 
likely to seriously affect the child’s health, development or welfare’. In an attempt 
to promote inter-agency collaboration, the Bill requires reporters to assist the 
Agency in the assessment of child protection risk and stipulates the establishment of 
an interdepartmental group to be placed on a statutory footing.  

    The Context in Which Mandatory Reporting Will 
Be Introduced 

 The recent move towards adopting a mandatory reporting law in Ireland was heavily 
motivated by consecutive revelations of child abuse scandals within the Catholic 
Church about which not only the actuality that priests and members of religious 
orders had sexually abused children, but the denial and feeble efforts of the Church 
authorities to deal with the problem caused considerable disquiet. One of the earli-
est cases of child sexual abuse by a cleric to be revealed in Ireland was that of Fr 
Brendan Smyth. In 1994, this Norbertine priest received widespread media atten-
tion after he was charged on 74 counts of indecent sexual assault and sentenced to 
12 years in prison. It was revealed that the superiors in his order had responded to 
earlier reports of sexual misconduct with children by simply moving him through 
different locations in the republic and in Northern Ireland. Culpability was also 
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attributed to the State; the failure to extradite Smyth to Northern Ireland for similar 
charges resulted in the resignation of the then Prime Minister as well as the President 
of the High Court. As Keenan ( 2012 , pp. 19–20) has pointed out, the case high-
lighted the extent to which strong affi liations existed between the State and Church 
in Ireland. It brought to light the infl uence of the Church hierarchy over Irish politi-
cal process but equally the protection afforded to the Church by the State when one 
of its members was accused of a serious crime. 

 Further, controversy and scandal continued to plague the Catholic Church in 
Ireland for the following two decades during which a series of TV documentaries 
exposed instances of physical and sexual abuse by the catholic clergy. These docu-
mentaries provoked public concern around the mismanagement of cases at the time 
they were reported and the lack of accountability by those who were in authority 
(Goode et al.  2003 , pp. 8–9). 

 However, by the late 2000s, the establishment of a number of Commissions into 
the occurrence and handling of child abuse by the Catholic Church in Ireland 
revealed a new history of ill treatment of children. The Commission to Inquire into 
Child Abuse ( 2009 ) exposed a multitude of physical, emotional and sexual abuses 
of children as well as their consistent neglect, whilst the Commissions of 
Investigations into the Archdiocese of Dublin ( 2009 ) and Cloyne Diocese ( 2010 ) 
concentrated on child sexual abuse and the Church authorities’ failure to notify the 
appropriate public bodies when an accusation was made against a priest. In response, 
the Minister for Justice stated in the Seanad Eireann debates:

  The Members in this House would be well aware of the content of published reports, such 
as the Ryan, Murphy and, more recently, Cloyne reports. These provide a litany of quite 
shocking revelations concerning the sexual abuse of children and failure to respond to that 
abuse…It is clear from these revelations and the various published reports that if those who 
had knowledge in the past of sexual offences committed against children had informed the 
Garda, many children who subsequently became the victims of abuse may have been pro-
tected from clerical sexual predators. There is a compelling argument, therefore, for closing 
the current loophole in the law. 1  

   The impetus for introducing mandatory reporting legislation could also be seen 
as part of the evolution children’s services in Ireland. Over the past four decades, the 
Irish child protection system has developed from what was quite an embryonic ser-
vice to one which is today comparable to others in the Anglophone world and based 
on similar principles. Social policy analysts have tended to classify child protection 
systems in terms of their orientation, identifying some countries having a ‘welfarist’ 
approach underpinned by universal services, early intervention and family focused 
solutions, and others with a ‘child protection’ approach, based on the residual ser-
vice provision and a regulated, investigative approach. The former approach is more 
commonly found in the mainland Europe, whereas the latter is more prevalent in the 
English-speaking world (Hill et al.  2002 ; Lonne et al.  2009 ). However, closer exam-
ination of the jurisdictions that operate different approaches indicates an increasing 

1   Alan Shatter,  Seanad Éireann Debates vol. 215, no.6, 10 May 2012 . 
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homogenisation as the formerly investigative regimes become more family support 
oriented, and the welfarist systems adopt more regulation and procedure (Gilbert 
 2012 ). The Irish child protection system never consciously adopted a strong or pola-
rised orientation on which to develop. Its nearest comparator would probably be the 
‘family focused child protection’ approach described by Connolly ( 2007 ) in respect 
of New Zealand. Ireland signed the United Nations Convention on the Rights of the 
Child (UNCRC) in 1992. The  Child Care Act 1991 , following the example of other 
signatories of the convention, was based on underpinning principles of early inter-
vention, prevention, family support and collaborative service provision. 
Implementation of these measures is not compelled under domestic law, and they 
are followed more in spirit than the latter. Similarly, whilst the law emphasises the 
need for inter-agency collaboration, children’s services in Ireland have remained 
divided between statutory and non-statutory providers, with only the former per-
ceived to be under any legal obligation in respect of the protection of children. 

 National child protection reporting procedures of one type or another have been 
operating in Ireland since the 1980s. These, however, have had the status of guide-
lines, and whilst they were considered to be ‘overarching’ and ‘administratively 
mandatory’ (Department of Health & Children  1999 ; Murphy et al.  2005 , p. 54), 
they had no legal basis, although certain professionals could be considered legally 
negligent if they failed to exercise a duty of care to a child in their charge. As in 
other jurisdictions, the system was subject to what have been called ‘radical rup-
tures’ (Foucault  1975 , p. 96) instigated by a combination of scandals and increasing 
awareness of the prevalence and impact of harm to children. A series of inquiries 
into highly publicised child protection failures, including the aforementioned cleri-
cal sexual abuse scandals, have led to what have generally been regarded as ‘pre-
dictable’ responses (Buckley and O’Nolan  2013 ; Parton  2004 ) identifying, amongst 
other failures, low standards of communication between disciplines and agencies. 
Following the ubiquitous trend of child protection inquiries worldwide in assuming 
that increased regulatory measures have the capacity to rationalise an unwieldy 
arena of work, a number of Irish reports recommended legislative reform including 
the introductions of sanctions for failure to report suspected child abuse (Buckley 
and O’Nolan  2013 ). 

 After an initial fl urry of activity in the mid-1990s, the matter of mandatory 
reporting lay dormant through several political administrations, some of which 
reconsidered and subsequently rejected it because the evidence of its advantages 
was equivocal. This was in the context of a growing concern that most investment 
in the child protection services was being expended in the investigation of cases at 
the expense of preventative interventions at a community level; there were concerns 
that mandating reporting of suspected child abuse would deepen this imbalance 
(Department of Health  1996 ). However, the publication in 2009 and 2010 of further 
reports documenting abuse by priests and religious in the dioceses of Dublin and 
Cloyne (Commission of Investigation  2009 ,  2010 ) together with the ensuing public 
anger at Church authorities provided a political opportunity in 2011 for the newly 
formed government to take a strong position on child protection. For the fi rst time, 
a full government department was established to deal with child and youth affairs, 
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and a reform agenda was established. In this context, the government decided to 
revive the debate on mandatory reporting and in 2012 began the process of legislat-
ing. A constitutional referendum was held in Ireland in late 2012, with the objective 
of enshrining the rights of children in the Irish Constitution; the government used 
the term ‘child protection’ extensively in its campaign and implied that its own 
record of introducing reform was a step towards achieving the goal of the referen-
dum, thereby attempting to unify the twin concepts of responsibility to report and 
children’s rights in the mind of the voter. In effect, the main outcome of the referen-
dum (which at the time of writing is still being contested in the Supreme Court) will 
be a change in the adoption law and an obligation on Courts to hear the views of 
children, neither of which have much bearing on child protection per se. 

    The Catholic Church and Irish Politics 

 In Ireland, historical links have bound the Church and government together since 
the foundation of the state (Raftery and O’Sullivan  1999 ). However, a speech made 
in the Irish parliament by the Prime Minister Enda Kenny in July 2011, in which he 
stated ‘This is not Rome … this is a republic of laws, of rights, of responsibilities’ 
(Oireachtas debate  2011 ), was seen by many as representing a severance in relations 
between the Irish State and the Church that had been building up for at least a 
decade as more instances of abuse by Church members were uncovered. Despite 
this schism, the activities of one cannot be viewed separately from the other where 
a topic like child abuse is concerned, and the connection between the two has been 
a major preoccupation of the government in its considerations about legislation and 
policy. Undoubtedly, the more recent response of the government was provoked by 
the recalcitrance of the Catholic Church. In the same speech which has since been 
considered to encapsulate the current Irish government attitude to the Church, the 
Taoiseach (Prime Minister) responded to the publication of the Cloyne report in 
July  2011 , identifying it as the exposure of ‘an  attempt by the Holy See, to frustrate 
an Inquiry in a sovereign, democratic republic… ’ He went on to offer an assurance 
that  ‘through our Government’s action [to put child protection guidance on a statu-
tory footing] those who have been abused can take some small comfort in knowing 
that they belong to a nation, to a democracy where humanity, power, rights, 
 responsibility are enshrined and enacted, always....always.... for their good’  
(Oireachtas debate  2011 ). 

 Outside the domain of the Church, however, there was actually no empirical 
basis for arguing that the absence of legislation supported the reluctance to report 
on the part of health and welfare professionals. The number of reports made to 
the statutory child protection system has been growing consistently and doubled 
between 2007 and 2012. The principal reporters have been police, schools and 
health and welfare professionals who account for three quarters of referrals made 
(HSE  2014 ). Reviews and inquiries into cases of intra-familial child abuse which 
occurred during the period of ‘modern’ child protection service provision showed 
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that most cases where defi ciencies or errors were evident had been referred to the 
services on many occasions over the years. The principal weaknesses were 
related to delayed or inadequate responses, failures in inter-agency collaboration 
and incompetence in coordinating interventions (see, e.g. Brosnan  2008  and 
Gibbons  2010 ). 

 Whilst it is now known that Church authorities in Ireland had been aware of the 
problem of child sexual abuse by priests for a considerable period (Raftery and 
O’Sullivan  1999 ; Commission to Inquire into Child Abuse  2009 ), its extent has only 
been made clear in the past 20 years in Ireland through the publication of the afore-
mentioned Commissions of Inquiry. The Church has responded by establishing a 
National Safeguarding Board for Children in the Catholic Church, one of whose 
functions is to audit the conformity of different dioceses and religious orders with 
the national policy and procedure. Almost all of the cases highlighted occurred 
more than 15 years ago, and most of the alleged perpetrators are deceased or have 
left the Church at this point (NBSCCC  2013 ). Despite this, scrutiny of the child 
protection activities of the Church endures primarily because of their history of 
unashamed noncompliance with protocols requiring them to report misdemeanours 
to the authorities. 

 Two important factors have to be borne in mind when considering the Church’s 
apparently errant earlier response to reports that their members had committed sex-
ual, physical and emotional abuse as well as neglect. Firstly, the fact that this was an 
institution that effectively determined the moral code of individuals and families 
inevitably elicited an extreme and angry reaction. However, it also has to be 
acknowledged that the number of children that were abused by religious is very low 
when compared to the maltreatment that has been infl icted on children by their 
families. Since the year 2000, approximately 300,000 reports have been made to 
child protection services; the vast majority of which concerned neglect or welfare 
issues occurring within families. In comparison, during the same period, eight alle-
gations have been made against priests or members of religious orders pertaining to 
current (as opposed to historical) abuse (NSBCCC  2012 ,  2013 ). This is not to deny 
the individual signifi cance of the alleged incidents but to demonstrate that the over-
all political response to child abuse is not being determined by what will be most 
effective for the majority of victims and vulnerable individuals but instead by a 
number of isolated cases. The political considerations on which mandatory report-
ing has been based are therefore not representative of the current scenario in Ireland 
which is evidenced in the statistics outlined above. 

 The second issue is more complex, and it is basically that even if a requirement 
to report suspected child abuse had been made legally mandatory decades ago, it 
would probably have had limited effect within the Church. The Church’s own pro-
cedures for reporting child protection concerns, fi rst established in the  Framework 
Document  ( 1996 ) and later updated by  Our Children Our Church  ( 2005 ), were 
inconsistently followed, as evidenced by the Ferns Report (Murphy et al.  2005 ) and 
the alter Murphy report (Commission of Investigation  2009 ). The Church reporting 
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guidelines, known as the ‘Framework Document’ operating from the mid 1990s 
(Irish Catholic Bishops Conference  1996 ), set out a clear mandate that all com-
plaints of child sexual abuse were to be reported to the police and the health boards, 
and a low threshold of ‘reasonable suspicion’ was to be applied. Despite this, both 
the Ferns and Murphy reports revealed that the guidelines were never implemented 
to an effective standard by Church offi cials. The later Cloyne Report (Commission 
of Investigation  2010 , pp. 71–72) reiterated this, observing that too much concern 
was placed on attending to the needs of the alleged priest, at the expense of the vic-
tim. Importantly, communication from the Congregation of the Doctrine of the Faith 
in Rome expressed reservation about the contents of the Framework Document; this 
was seen to give tacit permission to those in positions of authority within the Irish 
Church to ignore it. 

 There was also a verbal evidence of the Church’s sense of disconnectedness from 
the regulation by civil authorities; commenting on a news story in 2010 which 
revealed that the Catholic Primate of Ireland had failed to report an incident to the 
authorities during the 1970s, a professor of canon law commented that the Primate 
had been ‘under no obligation whatsoever’ to make a report at the time (Irish Times 
16th March  2010 ). The perception held by the Church of their own exemption from 
the civil law had by that time been very fi rmly dismissed by the Irish Minister for 
Justice in 2002 famously comparing the status of the canon law to ‘the rules of a 
golf course’ (Irish Independent, 24 October  2002 ). 

 It can, however, now be claimed that the Church’s former attitude has been 
utterly eradicated, and the Catholic hierarchy has accepted the very fi rm message 
conveyed to them that they are subject to the same obligations, legal or otherwise, 
as any other body. This began in 2002 with the announcement from the Irish 
Bishop’s Conference of a nationwide independent audit of the handling of the child 
sexual abuse complaints from 1940 onwards. This review was later subsumed into 
the Commission to Inquire into Child Abuse run by the State, on the basis that it was 
duplicating the work of the Commission, but did signal the intention of the Church 
to clean up its act. The Primate of All Ireland Cardinal Brady recently reiterated in 
public that ‘Vigilance is our watch word’ (Irish Catholic Bishops Conference  2013 ) 
in respect of child protection and has opened safeguarding activities in the Church 
up for public scrutiny. The National Board for Safeguarding Children in the Catholic 
Church conducts and publishes audits, measured against rigorous standards and 
holds individual bishops to account for any defi cits in their safeguarding activity. 
All community and institutional activities that involve the Church, even where their 
contact with children is small, are obliged to comply with the standards (NBSCCC 
 2009 ). Each diocese is subject to audit by the Child and Family Agency as per the 
recommendations of the Ferns inquiry (HSE  2013 ). As a consequence of their pre-
vious insubordination, the child protection measures operated by the religious in 
Ireland are subject to far greater levels of formal surveillance and audit than any 
other organisation in the state.  
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    The Current State of Irish Children’s Health, Education 
and Welfare Services 

 Irish child protection services have become increasingly regulated in the recent 
past, with a heavy concentration on the standardisation of the processes used and a 
restructuring of the sector. Elements of the new public service management have 
been introduced with key performance indicators based on the most quantitative 
aspects of the work. As in many other countries, there is a drive towards introducing 
alternative or differential response systems to deal with cases not requiring a statu-
tory response; however, this has been compromised by deep budgetary cuts. As 
outlined above, statistical information indicates a steady escalation in referrals to 
statutory child protection services. Concern was raised in a recent government 
debate about the long waiting list of child protection cases waiting to be processed 
and allocated (Oireachtas debate 25th September  2014 ). This strongly indicates a 
limited capacity not only to respond but to fully investigate child protection reports. 

 Other indicators of the state of the child protection and welfare system indicate 
weakness in the early intervention and general welfare sphere; a recent report com-
missioned by Barnardos, a children’s advocacy service, indicated that Irish family 
support services lacked coherence and fell short on a number of benchmarks includ-
ing the provision of timely child and adolescent mental health services, access to 
general health care and school retention. The standards of early childhood care were 
considered to be low amongst Organisation for Economic Cooperation and 
Development (OECD) countries (Harvey  2011 ). Annual ‘report cards’ issued by the 
Children’s Rights Alliance also cited ‘consistent shortcomings and the lack of real 
progress in the areas of poverty, health and discrimination’ (Children’s Rights 
Alliance  2013 , p. 1). Annual reports from the Offi ce of the Ombudsman for children 
also highlight serious defi cits in the provision of children’s services, particularly in 
respect of access to education and therapeutic interventions. The 2013 report urged 
particular vigilance in respect of the anticipated pressure mandatory reporting 
would put on the system (Offi ce of the Children’s Ombudsman  2013 ). Following a 
recent structural reform, the CEO of the statutory Child and Family Agency 
acknowledged that the service currently had insuffi cient resources to meet its targets 
and was experiencing pressure due to the rising number of children in the country 
(Sunday Business Post, 6 July,  2014 ). Taken together, these external barometers 
portray a fragile system which may not easily withstand the anticipated impact of 
the added pressure in an economic environment where further investment is unlikely 
to be forthcoming for some time yet.  

    The Perspective of Service Users 

 The stakeholder groups which have the most infl uence on child protection reform 
rarely include service users, i.e. family members including children, despite offi cial 
aspirations to include them (Buckley et al.  2008 ). No Irish service user groups were 
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consulted about their views on the proposed legislation, yet it cannot be assumed 
that their ultimate response will be without a consequence. An English child protec-
tion academic David Howe ( 1992 ) once described service users as ‘the jokers in the 
pack’, commenting that children and families are not merely passive recipients of 
services and often exercise considerable agency in respect of the effectiveness of 
interventions. Irish studies which took place between 2006 and 2008 provided 
insight into what it is like to be on the receiving end of child protection services. 
Unsurprisingly, the attitude to statutory social work was ambivalent at best, and one 
of the studies in particular demonstrated the negativity with which the services were 
viewed, the stigma attached to becoming a client and the sense of powerlessness 
which that engendered (Buckley et al.  2008 ,  2011 ). The sort of quality benchmarks 
applied by service users in these studies refl ected those from previous research (De 
Boer and Cody  2007 ), namely, that the  quality of relationships  forged with workers 
and the  manner in which services were delivered  were the mediating factors which 
determined their acceptability. They cited issues such as reliability, accessibility, 
respect, tolerance and friendliness as factors which could mitigate the perceived 
harshness of some of the more coercive actions of the child protection services. 
These, however, are the factors which some researchers believe are likely to be 
eroded by further proceduralisation and legalisation (Devaney  2004 ; Tilbury  2004 ). 
For example, Eileen Munro pointed out in her review of child protection services in 
the UK that services have become so standardised and prescriptive that they are 
unable to provide the required range of responses, which include trusting relation-
ships as well as fl exibility (Munro  2011 ). Writing about Irish reforms, Featherstone 
et al. ( 2012 , p. 59) urge policymakers to attend to the concept of ‘trust’ in the deliv-
ery of services, rather than following the example of jurisdictions which ‘privilege 
the management of institutional risk over the improvement of practice’. 

 The Irish studies also refl ect a worrying trend previously identifi ed in Australia 
(Humphreys  2007 ; Connolly  2009 ) and in the US (Friend et al.  2008 ) where expo-
sure to domestic violence becomes a reportable child protection matter; rigid adher-
ence to the regulation in other jurisdictions has resulted in the alienation of domestic 
violence victims and has acted as a disincentive to seek assistance. Evidence indi-
cates that it also overburdens systems which are then constrained in their capacity 
to address child maltreatment of a more serious nature (Humphreys  2007 ). As 
already outlined, Irish child protection policy has acknowledged the importance of 
adopting a variety of responses to child welfare and protection issues, including the 
use of less formal routes to community services (Jeyes  2013 ), but the evidence that 
exists in Ireland and elsewhere indicates that the balance required to maintain help-
ing relationships with families in trouble will become increasingly delicate in an 
environment that becomes more legalistic and the capacity to respond in a less for-
mal manner will be constrained. This will be a particular challenge in a community- 
based family support and domestic violence services, where practitioners and 
managers who currently use a degree of discrimination will now be faced with a 
duty to report once they suspect harm to a child. 

 In summary, then, the setting in which mandatory reporting is to be introduced is 
one where there is a strong political desire to show that action is being taken, but 
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also one which is brittle, under pressure and teetering between a child protection 
and welfarist orientations. This has been tacitly acknowledged by the government in 
their decision to dilute their original broad-ranging proposals in relation to a manda-
tory reporting, but despite attempts at damage limitation, the impact is still likely to 
be signifi cant, as the next section will demonstrate.   

    The Potential Impact of Mandatory Reporting: Findings 
from an Irish Research Study 

 The success or failure of the proposed legislation will ultimately depend on the 
adherence to it by those who will be bound by it. The earlier part of this chapter 
focused on three different constituencies, i.e. the Catholic Church, the child protec-
tion and welfare services and the service users that come into contact, voluntarily or 
otherwise, with the child protection system. The remainder of this chapter will 
focus in depth on the likely impact that sanctioned reporting will have on attitudes 
and actions of a key stakeholder group, the professionals who will be scheduled as 
reporters. This topic was examined in depth by one of the authors (R. Buckley) in a 
doctoral study conducted in Ireland between 2011 and 2013 (hereafter referred to as 
the current study). Data for the research was gathered from individual and group 
interviews 2  with 156 participants from the sectors of health, education, social work, 
childcare and youth services including sports organisations and youth justice. 
Whilst the research question was being posed in a specifi c context, i.e. one where 
reporting of suspected child abuse had up to this point been administratively but not 
legally required, the fi ndings that it elicited could have relevance for jurisdictions 
where mandatory reporting is already in operation and may explain variations in its 
operation. 

 The core purpose of the current study was to explore the potential impact of a 
mandatory reporting law on existing child protection reporting practices and pro-
cesses in Ireland. In order to set a context for the examination of the main question, 
the study fi rst established the degree to which frontline professionals are, at this 
juncture, equipped to respond to child abuse. It focused on their level of awareness 
about child harm and of their own responsibilities in that regard, on the basis that 
these were essential precepts that would determine the effectiveness or otherwise of 
any regulation. It also examined in some depth how professionals experienced the 
trajectory from the awareness of its probability to the identifi cation of its existence 
through to reporting it to the authorities. 

2   27 individual interviews were held, and 24 focus groups were conducted with a total of 129 
individuals. 
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    Openness to the Concept of Abuse 

 Child protection procedures tend to assume a uniform capacity amongst profession-
als to exercise reasonable judgement about child abuse once they are in possession 
of basic information and a set of instructions to follow. However, fi ndings from the 
current study show that, despite all the recent media attention on historical and cur-
rent abuse, professionals in children’s services carry varying conceptualisations and 
constructions of child harm that are likely to shape their response to it. 

 Understandably, the level of understanding held by individuals in the study was 
linked to the amount of contact they had with children and the context in which they 
met them. The professional frameworks within which some of them worked tended 
to determine their openness to the possibility of abuse, for example, public health 
nurses saw themselves as having a duty to promote a child’s general wellbeing by 
not only identifying abuse but intercepting any recurrence of it in the future. On the 
other hand, general medical practitioners (GMPs) acknowledged that the narrow 
clinical perspective that they operated within, as well as their lack of training, was 
unlikely to facilitate easy identifi cation of anything outside the physical spectrum 
and even then only the most clear cut symptoms. As one GMP commented ‘ When I 
was training as an undergraduate…child sexual abuse…was unheard of ’. Some 
professionals worked in youth services where it was diffi cult to distinguish neglect 
from adversity or worrying behaviour from normal adolescent ‘limit testing’; they 
observed that distorted understandings of child harm can have the paradoxical effect 
of lowering professional sensitivity. Other professionals’ perspectives fell some 
way in between these extremes, but their ability to recognise child abuse was com-
plicated by other factors which will be discussed below. 

 Data from the current study showed that many of the third-level courses that 
prepare students to work with children, including nursing, teaching, youth work, 
police work, sport and child care, have very little input on child protection, refl ect-
ing a fi nding by Buckley and McGarry ( 2011 ) which indicated that the average time 
spent on this topic in teacher education in Ireland was 3 h over the entire course. 
One third of the sample of graduate teachers in that particular study could not actu-
ally recall whether or not they had received any child protection training in their 
teacher education. As a result, most experiences were gained from placements dur-
ing training as well as practical exposure later, but were considered by many to be 
insuffi cient to instil a sense of professional responsibility into their professional 
discourse. There is a clear implication in respect of the ability of teachers to dis-
criminate between concerns that are reportable and those which are not. 

 Possibly connected to a defi cient formative education in child protection, will-
ingness to take ‘ownership’ of the relevant responsibilities varied considerably 
between different services. It was affected by a number of additional dynamics and 
perceived confl icts of interest that are likely to endure even when reporting becomes 
mandatory. For example, some professionals tended to resist moving from being a 
‘carer’ to a ‘conspirator’; others showed a tendency to ‘abstract’ the issue of child 
abuse, that is, to regard it as something that occurs outside a person’s own reality, 
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sometimes relegating it to the past or to other domains. Some jobs, it appeared, were 
not vocationally inclined towards the consideration of maltreatment; a neonatolo-
gist described her profession as ‘Walt Disney … it’s lovely’, insinuating that practi-
tioners in her discipline would fi nd it diffi cult to countenance how a tiny baby could 
be harmed. 

 In certain cases, the source of abstraction went beyond the frontline profession-
als and could be traced to the managerial structures in organisations, some of which 
kept their distance from the issue. The example was given of designated child pro-
tection offi cers in schools who were sometimes left solitary and unsupported by 
colleagues and line managers. This appeared to give rise in some cases to a sense, 
as one participant puts it, of being ‘ambushed’ by the weighty responsibilities they 
carried. Interviewees working in sports organisations confi rmed the low motivation 
of individuals to sign up to a formal child protection role and the diffi culty in fi lling 
those positions.  

    Detecting Child Abuse 

 The literature indicates that many professionals place their concerns along a ‘con-
tinuum of severity that separates suspected abuse from reportable abuse’ (Kennel 
and Agresti  1995 , p. 612). The professionals who participated in the current research 
upheld that notion, confi rming that ‘straightforward’ cases are rare and those with 
the more subtle indicators like emotional abuse and neglect are less likely to be 
confi dently identifi ed. The notion of ‘theoretical’ concerns was mooted; these were 
signs that arose in the context of chaos and turbulence which characterises how 
some families live. It was argued that confusion and dissent over thresholds for 
reporting would not be assisted by placing guidelines on a statutory footing; as one 
practitioner put it, the need to ‘philosophise’ whilst making a judgement would not 
be eradicated. Professionals argued that they will still be presented with symptoms 
that are often too intangible and obscure to defi ne and so will continue to struggle 
with determining the appropriateness of making a report, despite the presence of 
mandatory reporting legislation. The ambiguity of medical and clinical signs was 
cited as a diffi culty, partly because of the potential for alternative explanations but 
also as a result of the limited contact that some clinicians have with children. 
Participants commented on the diffi culty of discerning whether sexualised language 
is a result of abuse, peer infl uence or social media. It was noted that some profes-
sionals have ‘vantage points’ unavailable to others, such as the opportunity to 
observe a child over a longer period or in more intimate circumstances, though the 
availability of these becomes limited as children mature. 

 Participants outlined the sort of obstacles that would challenge a straightforward 
application of the law and their own compliance with it. For example, presentations 
of abuse can be complicated by the contrivance of families to conceal it and avoid 
detection; doctors in the study pointed out that abusive families are less visible, tend 
to ‘service hop’ and are often transient, taking their ‘histories’ with them. Service 

H. Buckley and R. Buckley



287

evasion was noted as having the most signifi cant effect for non-physical forms of 
abuse such as emotional abuse and neglect because detection of these forms of 
abuse was most reliant on the evidence building over a period of time to collate 
minor suspicions into a bigger body of evidence that provided more concrete proof 
of abuse. Service hopping and evasion inhibit the collation of such evidence. Some 
participants in the current study believed that the expectation that they would be 
able to form judgements about potential harm in respect of families who avoid con-
tact is unrealistic. 

 Willingness to engage was cited as another improbable concept where abusive or 
potentially abusive families were concerned. For example, public health nurses are 
still reliant on the willingness of parents to engage with them and admit them into 
their homes and have no legal basis for insisting on entry. The concept of ‘disguised 
compliance’ identifi ed by Reder et al. ( 1993 ) was also recognised by research par-
ticipants who commented on how children could be presented in a certain way or 
conditioned to behave in a certain manner to conceal signs of abuse. 

 Whilst most professionals displayed commitment to protect children from abuse, 
the study showed that their motives were also permeated with anxiety about over-
stepping boundaries and ‘jumping to conclusions’. The term ‘balance’ featured fre-
quently in their narratives illustrates a reluctance to appear intrusive. Overall, it 
became apparent that whilst the ‘case building’ involved in detecting child abuse is 
evolutionary in how it progressed, it was not linear or consistent in the day-to-day 
work of professionals working with children who had to navigate a great deal of 
complexity and ambiguity to establish whether there was suffi cient basis for 
concern.  

    Reporting Child Abuse 

 Interviewees in the current study were asked about their reporting practices once the 
suspicion of child abuse entered their consciousness. Their responses once again 
challenge the notion that adherence to reporting requirements is a straightforward 
business and illustrate the complex interplay of cognitive reasoning and risk assess-
ment by professionals, most of whom are aware of the potentially life-altering con-
sequences it may elicit for all stakeholders. The fi ndings confi rm that where 
presentations of suspected abuse are clear, i.e. physical manifestations such as 
bruises or direct disclosures by the child, reporters are driven by concern for the 
child to make reports and usually do so quickly. However, where concerns are more 
‘theoretical’ as described above, responses tend to be delayed because of the multi-
plicity of anticipated positive and negative outcomes including adverse conse-
quences. Particularly in terms of neglect where evidence may be ambiguous, 
professionals were more tentative about the prospect of reporting and recounted 
adopting a number of responses such as delayed reporting, rationalising of parental 
behaviour and second-hand reporting, where the concern was passed onto another 
professional instead of the statutory authorities. This fi nding is supported in a US 
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study of the compliance of psychologists with child abuse reporting laws by 
Kalichman and Brosig ( 1993 , p. 89) which found that most professionals tried to 
fi nd supportive information about the occurrence of abuse before reporting. Anxiety 
about ‘getting it wrong’ and the potential consequences for themselves and for fam-
ilies of making an invalid report also impacts on the willingness of participants in 
the current study to make reports, a fi nding echoed by Lazenbatt and Freeman 
( 2006 ) in Northern Ireland. Some professionals expressed the ‘fear’ factor and 
anticipation of personal retaliation from the persons they reported, particularly 
when they had reputations for violence. 

 Child protection guidance normally exhorts potential reporters to refrain from 
promising confi dentiality, which most experienced professionals would agree is a 
worthy aspiration, but which is ‘easier said than done’. Several participants demon-
strated the inherent confl ict in this counsel, identifying how efforts to encourage 
young people to be open and honest about their diffi culties is paradoxically encour-
aging a trust that has to be later diminished by the act of telling someone else. 

 Confi dence in the child protection system is recognised as a facilitator to report-
ing (Vulliamy and Sullivan  2000 ) and was evident in the current study, where prac-
titioners who worked near to or had interconnected relationships with social workers 
claimed to feel ‘safer’ making reports. The lack of feedback from social work was 
one of the most resounding negative observations made by research participants. It 
was generally felt that the combination of the labour involved in the process of 
detection and the struggle to approach families prior to making a report warranted 
an assertive response from the system, but many had been left feeling disappointed 
and abandoned to deal with the aftermath of reporting without support. It was 
believed that such absence of reciprocity could act as a deterrent to future reporting, 
refl ecting an earlier fi nding by Nayda ( 2002 , p. 176) who found that nurses, disil-
lusioned by the previous lack of response, tended to vary their reporting practices 
even though they were mandated.  

    The Anticipated Impact of Mandatory Reporting 

 The existence of a law is based on a reasonable expectation of compliance with 
whatever action or procedure is regulated by it; however, research on other aspects 
of child protection, for instance, a ban on corporal punishment of children, has 
found that adherence to the law is often variable in nature and very dependent on a 
range of variables including pre-existing positive attitudes and cultural readiness 
(Zolotor and Puzia  2010 ). Findings from the current study indicate similar ambigui-
ties, illustrated in the varying attitudes of unconditional support, opposition, ambiv-
alence or indifference to the possibilities offered by the legislation. Those who were 
wholly supportive of mandatory reporting tended to think of it as ‘legitimate’, or 
through a ‘normative goal frame’ as conceptualised by Etienne ( 2011 ), seeing the 
law as a foolproof method for protecting children and as a mechanism for redressing 
violations that occurred in the past whilst making a symbolic gesture about the 
importance of child protection in society. Some saw it as a mechanism for liberating 

H. Buckley and R. Buckley



289

themselves from any doubts or misgivings about the veracity of their concerns, 
allowing them to automatically report any suspicion and shift the onus on to the 
statutory system to ascertain its validity, as an interviewee pointed out:

  it takes all responsibility from you then … you can’t start debating it intellectually at a staff 
meeting…I think it’s great, it’s the best thing that ever could happen. 

   However, some participants expressed cynicism about the proposed law, seeing 
it as an excessive and disproportionate response to scandal, creating a ‘smoke-
screen’ which would not tackle the critical weaknesses in child protection. It was 
their opinion that the new law was designed to protect the State from further repri-
mand without addressing the real issue of a compromised child protection system. 
As one teacher opined:

  Who does this serve, this mandatory reporting? It serves the legislators… it covers them, so 
they’re wiping their hands clean of it. Well, does it serve the pupil and the family of that 
pupil and even the school in which they’re in, well I don’t think so. 

   The current study illustrated how perspectives on the potential impact of manda-
tory reporting depended on the way that professionals believed it would impact on 
themselves and their services, on the child protection system generally and on chil-
dren and families. Some clinicians outside the mainstream statutory service believed 
that it would increase their workload; requiring families to attend their services 
more often and monitoring the compliance of less experienced staff were seen as 
adding pressure. There were concerns that the law would defl ect their attention 
away from a child’s needs to the process of reporting which was more likely to be 
motivated by a fear of penalty than the child and family’s welfare. Risk aversion was 
predicted and was seen not only in terms of its impact on professionals but the haz-
ardous effect on child protection services who would be overwhelmed. A worst- 
case scenario was envisaged whereby professionals might be inclined to distance 
themselves from managing risk in their work with vulnerable families by either 
defensive reporting or ‘turning a blind eye’. 

 Fear of ‘swamping’ the system was raised in a context where existing confi dence 
in the capacity of services was already low. Increasing bureaucracy and a dispropor-
tionate investment of resources in processing reports was anticipated to the point 
where more time may be spent on administrative functions than actual interface 
with service users. The move to penalise failures to report was considered by some 
interviewees to be subordinate to the need for services to aid families once a con-
cern is substantiated. Social workers commented pessimistically on the possibility, 
cited above, that professionals would use the legislation as an excuse to make 
reports based on inconsequential and insubstantial information without taking the 
time to consider the facts or discriminate between reportable and non-reportable 
incidents or indications.

  I’ve seen it… the professional rings up to give you the report and then they think they’re 
work is done… ‘dumping’ on social workers, could actually increase 

   Apprehension was also expressed by interviewees from the NGO sector that 
 further pressure would fall on them to case manage child protection concerns that 
the statutory services could not reach. 
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 Perspectives on the potential impact of the mandatory reporting on children and 
families were mixed. A general medical practitioner commented on the possibility 
of more families being ‘dragged’ into the system, and a speech and language clini-
cian also expressed concern about the ‘massive ordeal’ some families could experi-
ence because a practitioner was afraid not to report something which later turned 
out to be unfounded. It was suggested that families may be deterred from seeking 
help for fear that it may lead them into a child protection investigation. 

 Ironically, whilst most participants implied that the threat of sanctioning would 
motivate professionals who had hitherto been indifferent or ambivalent to become 
more aware of child protection issues and report them, considerable scepticism was 
expressed about the enforceability of the law. This was in the knowledge that very 
few cases had ever been prosecuted, but also because of the perceived diffi culty in 
proving that an individual actively withheld information and the challenge involved 
in attempts to ‘legislate individual opinion’. 

 Overall, fi ndings from the current study indicate that whilst the introduction of 
reporting legislation is likely to result in increased awareness about child abuse and 
a higher rate of engagement of families and professionals with the statutory child 
protection system, it will not eradicate the factors that currently challenge profes-
sionals in their ability and willingness to take what is perceived by many as a critical 
step in reporting a suspected child abuse to the authorities.   

    Conclusion 

 This chapter has focused on Irish children’s services at a transitional point between 
optional and mandatory reporting requirements. From a macro perspective, it has 
argued that public outrage about the conduct of the Catholic Church has dominated 
the child protection discourse and has fuelled the impetus for a political backlash 
against not only past abuse and mismanagement but also religious domination of 
social affairs in Ireland. The assumption that reporting legislation is either appropri-
ate or timely in the current context has been challenged. It has also been argued that 
the renewed focus on regulation and legislation runs contrary to recent aspirations 
towards providing a proportionate response to the continuum of child welfare and 
protection matters that come to offi cial attention. Recent research evidence in 
respect of the Irish system has been interrogated to demonstrate its limited capacity 
and somewhat fragile state, inferring that the additional pressure which will inevita-
bly follow new legislation may well render the system untenable. 

 From a micro perspective, fresh empirical research fi ndings have been used to 
highlight signifi cant factors in the wider landscape of children’s services which may 
hinder the effectiveness of the proposed law. The research illustrates that many of 
the soon-to-be scheduled reporters lack knowledge and expertise in respect of child 
harm. It has highlighted the scant formative child protection education available to 
many professionals, but even more signifi cantly, it has exposed limited professional 
motivation and managerial ambivalence about ‘owning’ the issue, which is regarded 
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as complex and fraught with ambiguity. Refl ecting previous fi ndings from Ireland 
and other countries, the empirical evidence has also illustrated that despite offi cial 
assumptions about likely compliance with regulations, actions are often inhibited 
by the doubts and personal challenges experienced by potential reporters which will 
be diffi cult to assuage. It has demonstrated mixed feelings about whether the pro-
posed legislation will achieve more benefi ts than harm. Importantly, it has illus-
trated that the human and emotional costs of complying with legislation, both to 
reporters and families, are quite signifi cant but rarely debated openly. 

 The principal argument laid out in this chapter is that in the present context, 
compelling uncertain professionals to make reports into a struggling child protec-
tion system is unlikely to serve children better. The worst-case scenario would be a 
high rate of false negatives, whereby child protection practitioners are too over-
whelmed to discern between cases that require an immediate investigative response 
and those which can wait or may be best met by alternative services. If this occurs, 
the resulting diminution of confi dence in the services is likely to deter reporters who 
may have otherwise reported serious abuse. A high rate of false positives would be 
equally detrimental; this could result from overzealous reporting from insecure pro-
fessionals and would have the effect of undermining families and discouraging vul-
nerable parents from seeking help. If such adverse outcomes are to be avoided when 
mandatory reporting is introduced, measures will be required to increase confi dence 
on two levels. Firstly, professionals’ personal capacities to appropriately identify 
and respond to signs that children need help need to be enhanced, and secondly, the 
ability of the statutory system to respond appropriately and expeditiously must be 
strengthened so that reporters can anticipate that their concerns will be heard. The 
achievement of these will require training at pre- and post-qualifying levels for pro-
fessionals likely to be working with children, particularly those in professionals that 
will be implicated by reporting legislation. Responsibility for child protection, 
together with commensurate resources, will need to be allocated to relevant govern-
ment departments so that organisations such as schools, hospitals, youth and com-
munity services will assume ownership of the issue, create a safe culture and support 
the staff that are likely to encounter child abuse. The statutory system will need to 
be adequately supported by the full range of services that families require so that the 
most appropriate responses will be forthcoming when reports are made. 

 Mandatory reporting is internationally recognised as a symbol of government 
commitment to addressing the harms perpetrated on children; however, without 
attending to the complex processes that will determine its effi cacy, the benefi ts of its 
introduction may only be rhetorical. The proposed solution is somewhat paradoxi-
cal; for mandatory reporting to work, the system needs to be well resourced and in 
good shape, with well-trained and competent practitioners and managers who are 
ready to take on child protection responsibilities and are confi dent in their judge-
ment. It would also require suffi cient services at preventive as well as interventive 
levels and good governance of statutory services. The irony is that were this healthy 
state to prevail, the necessity for legislation would be greatly diluted and mandatory 
reporting as a solution to the sins of the fathers would thus become a semi- redundant 
concept.     
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    Chapter 14   
 Mandatory Reporting of Child Sexual Abuse 
by Religious Leaders 

             Patrick     Parkinson    

         In recent years, an increasing amount of attention has been given to the problem of 
child sexual abuse in church communities. Churches are very vulnerable to this 
problem since they have an extensive involvement in work with children and young 
people. There are Sunday Schools, youth groups, church-affi liated boys and girls’ 
associations, holiday clubs, church camps and other such activities. Other faith 
communities also involve children in different ways in the life of their congrega-
tions. Faith-based organisations have also been very involved in caring for children 
in institutional settings such as boarding schools and – in the past – children’s 
homes. 

 It should not be surprising that faith communities contain within their ranks 
those who otherwise have a predisposition towards the sexual abuse of children. The 
tendency to sexually abuse children crosses all sectors of the population and includes 
people with a great variety of beliefs – and no belief. It is not surprising then that 
religious communities have a problem with child sexual abuse. It would be surpris-
ing if they did not. 

 Clergy are included in many jurisdictions as one of the categories of professional 
groups that are required to report child sexual abuse. Michigan provides an exam-
ple. It has mandated members of the clergy to report among 22 listed categories of 
professional who might have contact with children in the course of their profes-
sional work (Mich. Comp. Laws. Ann. §722.623). It exempts a member of the 
clergy who receives a legally privileged communication in his or her professional 
character in a confession or similarly confi dential context (Mich. Comp. Laws. Ann. 
§722.631). However, the inclusion of clergy among the categories of professional 
mandatory reporters is far from universal either in North America or elsewhere 
(Goldenberg  2013 ). 
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 This chapter considers the arguments for requiring clergy and other such religious 
leaders to report concerns about the sexual abuse of children and the different 
options for so doing. It sets the debate within the context of the seemingly high level 
of child sexual abuse within certain faith communities and the cultural impediments 
to reporting of abuse which are specifi c to certain religious groups. 

    The Context for Considering Mandatory Reporting 

 While sex offenders are found in all denominations and in people of many different 
theological persuasions (John Jay College  2011 , p. 21; Parkinson  1997 ), it needs to 
be acknowledged that the problem of child sexual abuse is not evenly spread across 
all faith communities. All the evidence suggests that the Catholic Church has expe-
rienced a disproportionate problem in relation to child sexual abuse. Around the 
western world, case after case has emerged of Catholic priests and male members of 
religious orders being charged with sex offences against children. Perhaps for this 
reason, almost all of the research on child sexual abuse in churches has focused on 
abuse by Catholic priests and members of religious orders (Dale and Alpert  2007 ; 
Falkenhain et al.  1999 ; Farrell and Taylor  2000 ; Haywood et al.  1996a ,  b ; Isely et al. 
 2008 ; John Jay College  2004 ; Langevin et al.  2000 ; Rossetti  1995 ; Smith et al. 
 2008 ; Terry  2008 ; Terry and Ackerman  2008 ). 

 The most comprehensive account of child sexual abuse in the US Catholic 
Church has come from the John Jay College of Criminal Justice. It found that 4 % 
of all priests who had served in the United States from 1950 to 2002 had allegations 
of child sexual abuse made against them (John Jay College  2004 ; Terry  2008 ). Most 
victims were male and older in age compared to victims in the general population 
(Terry and Ackerman  2008 ). Some evidence in Australia appears to indicate a 
higher level of offending than this. Prof. Des Cahill identifi ed 378 priests who grad-
uated from a particular seminary in Melbourne and who were ordained between 
1940 and 1966. Of these, 14 (3.7 %) were convicted of sex offences against children 
and another four were acknowledged to have abused children after their deaths. 
That is, 18 priests or 4.76 % of the total who were ordained between those years 
sexually abused children. Taking a later cohort of seminarians, the 74 priests who 
were ordained between 1968 and 1971 from that seminary, 4 (5.41 %) had been 
convicted of sex offences against children (Cahill  2012 ). Another 20 had resigned 
the priesthood, and so as a proportion of those priests ordained in those three peri-
ods who had long-term careers in the priesthood, the percentage is rather higher. 

 The proportion of Catholic priests who had been convicted in criminal trials in 
the Cahill studies is very much greater than in the John Jay study. Only 3 % of all 
priests against whom allegations were made were convicted in the period of that 
study (John Jay College  2004 ). Arguably, the level of convictions of Catholic priests 
and religious in Australia is rather higher than for men in the general population, 
although reliable baseline data on levels of offending in the general population is 
hard to fi nd (Parkinson  2013 ). 
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 Any data on proportions of clergy who have abused children is, in any event, 
likely to be an underestimate because so many victims do not disclose abuse at all 
or do so decades after the events. Australian research indicates that the levels of 
disclosure of abuse are closely correlated with media exposure of the issue as a 
consequence of high-profi le cases or public inquiries (Parkinson et al.  2010 ). 

 In comparison with the Catholic Church, prosecutions of clergy from other 
Christian traditions for child sexual abuse are much less common (Keenan  2012 , 
p. 11). A study of child sexual abuse in the Anglican Church of Australia provides 
some evidence of levels of reported abuse in a Protestant faith community (Parkinson 
et al.  2009 ,  2010 ,  2012 ). The study was based on church fi les of all allegations of 
child sexual abuse by ministers, youth workers or other pastoral staff in parish set-
tings in which the allegation has been made since 1990. Seventeen out of 23 dio-
ceses in Australia took part in the study. Three rural dioceses declined to participate. 
The remaining 3 dioceses did agree to participate but were omitted from the study 
because they had no cases falling within the study criteria. The 6 dioceses that did 
not take part were all dioceses with comparatively small numbers of clergy in 
regional and rural areas of Australia. 

 This study was not a census of all reported cases of child sexual abuse within the 
Anglican Church but covered the great majority of the known cases that were within 
scope in the 17 dioceses that participated in the study. On a rough estimate, the 
proportion of Anglican clergy accused of sexual abuse in parish settings appears to 
be well below 1 % (Parkinson et al.  2012 ). 

 The statistics from the Victoria Police ( 2012 ), giving evidence to a Parliamentary 
Inquiry, also provide some evidence of the incidence of child sexual abuse in the 
Catholic Church compared with other faith communities. The Police identifi ed all 
criminal convictions for sexual abuse of minors in Victoria between January 1956 
and June 2012 involving members of religious organisations. Three hundred and 
seventy were victims of abuse in the Catholic Church. There were 37 victims in the 
Anglican Church, 36 in relation to the Salvation Army and 18 involving Judaism. 
While the Catholic Church has the largest number of adherents in Australia and 
priests and religious brothers often worked in boarding schools and children’s 
homes which offered particular opportunities for abuse, the rate of convictions of 
Catholic Church personnel does seem to be strikingly out of proportion with the size 
of this faith community compared with other faith communities (Parkinson  2013 ). 

 The Catholic Church has not only been the major focus of attention regarding 
child sexual abuse in faith communities because of the apparently high incidence of 
such abuse. It has attracted attention also because of widespread allegations that it 
has covered up these offences and has otherwise failed to respond appropriately to 
victims. In Australia, a national Royal Commission is currently examining these 
issues and a Parliamentary Inquiry in the State of Victoria reported on the subject in 
November 2013 (Parliament of Victoria  2013 ). The pattern of cover-up has been an 
international one (Robertson  2010 ). In the United States, awareness of the extent of 
that cover-up is generally traced to reports in the  Boston Globe  newspaper in 2002 
concerning the Boston Archdiocese (Smith et al.  2008 ; Plante and McChesney 
 2011 ). In Ireland, the reports of the Ryan and Murphy Commissions, together with 
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other inquiries, also lifted the lid on much that had previously been hidden (Ryan 
Report  2009 ; Murphy Report – Dublin  2009 ; Murphy Report – Cloyne  2010 ). There 
have also been similar accounts in inquiries from other countries (Robertson  2010 ). 

 The Murphy Report into the Archdiocese of Dublin (Murphy Report – Dublin 
 2009 , pp. 3–4) summarised its fi ndings on the history of cover-up as follows:

  The volume of revelations of child sexual abuse by clergy over the past 35 years or so has 
been described by a Church source as a “ tsunami ” of sexual abuse. He went on to describe 
the “ tsunami ” as “ an earthquake deep beneath the surface hidden from view ”. The clear 
implication of that statement is that the Church, in common with the general public, was 
somehow taken by surprise by the volume of the revelations. Offi cials of the Archdiocese 
of Dublin and other Church authorities have repeatedly claimed to have been, prior to the 
late 1990s, on ‘a learning curve’ in relation to the matter. Having completed its investiga-
tion, the Commission does not accept the truth of such claims and assertions. 

 The Dublin Archdiocese’s pre-occupations in dealing with cases of child sexual abuse, 
at least until the mid 1990s, were the maintenance of secrecy, the avoidance of scandal, the 
protection of the reputation of the Church, and the preservation of its assets. All other con-
siderations, including the welfare of children and justice for victims, were subordinated to 
these priorities. 

   While the main focus has been on the Catholic Church, no church or other organ-
isation with a signifi cant work among children is free from reproach. In Australia, 
for example, there have been inquiries established by the Anglican Church into its 
past failings in dealing appropriately with child sexual abuse cases (Kohl and 
Crowley  1998 ; O’Callaghan and Briggs  2003 ; Olsson, and Chung  2004 ). There 
have also been signifi cant issues in Orthodox Jewish communities in the United 
States (Resnicoff  2012 ).  

    Religious Barriers to Reporting 

 A major reason for having mandatory reporting laws is to overcome religious barri-
ers to reporting that place at risk the well-being of children (Smith  1994 ) and which 
cannot be justifi ed in the name of religious freedom. 

    Barriers to Reporting in Catholicism 

 The Catholic Church around the world is far from a monolithic institution with 
uniform policies and approaches to issues. In different countries and at different 
times, the Catholic Bishops Conferences have sought to deal with the issue of cleri-
cal sexual abuse in ways that have involved more or less transparency and coopera-
tion with civil authorities. In Australia, for example, a protocol published by the 
Catholic Bishops Conference and leaders of religious orders in 1996 concerning the 
Church’s responses to sexual abuse made it clear that it was the policy of the Church to 
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cooperate with the police on such matters and to encourage those who complained 
of criminal misconduct by clergy and religious to make a formal report to the police 
(Towards Healing  1996 ). Since 2010 there has been a formal requirement in  Towards 
Healing  to notify the police of the complaint concerning the alleged offender even 
if the complainant declines to go to the police (Towards Healing  2010 ). Section 37.4 
of  Towards Healing  states:

  In the case of an alleged criminal offence, if the complainant does not want to take the mat-
ter to the police, all church personnel should nonetheless pass details of the complaint to the 
Director of Professional Standards, who should provide information to the police other than 
giving those details that could lead to the identifi cation of the complainant. 

   This is to ensure transparency and also because the police may be able to use the 
intelligence gained if other complaints emerge against the same alleged offender. 
One of the other obligations in  Towards Healing  is that no victim should be bound 
by any pledge of secrecy in relation to their account of the abuse. 

 However, as the Irish experience demonstrates, such a policy has not always had 
the support of the Catholic leadership in Rome. At about the same time as  Towards 
Healing  was being developed in Australia, the Irish bishops developed a policy 
which included mandatory reporting to the police of all credible reports of abuse. 
However, they were rebuked for so doing by the Vatican. On January 31, 1997, the 
Irish apostolic nuncio wrote to the Irish bishops, conveying the position of the 
Congregation for Clergy, that the policy of mandatory reporting ‘gives rise to seri-
ous reservations of both a moral and a canonical nature’. The letter also instructed 
that the procedures established by the Code of Canon Law must be ‘meticulously 
followed’ (Storero  1997 ). 

 Evidence has also emerged of a view, attributed to Pope John Paul II, that bish-
ops should protect priests from the authorities. In 2001, Bishop Pierre Pican of 
Bayeux was given a 3-month suspended prison sentence for not reporting Fr René 
Bissey, who had been sentenced to 18 years in prison in 2000 for sex offences 
against children. Cardinal Castrillón Hoyos, the Prefect of the Congregation for the 
Clergy, wrote to the Bishop, congratulating him on not denouncing a priest to the 
civil authorities. He was said to have acted wisely in preferring to go to prison rather 
than denounce his priest-son. Cardinal Hoyos advanced a theological reason for this 
position. He explained that the relationship between priests and their bishop is not 
professional but sacramental and forges very special bonds of spiritual paternity. He 
drew the analogy with rules of law in various countries which excused one close 
relative from testifying against another. 

 The letter concluded that in order to ‘encourage brothers in the episcopate in this 
delicate matter’, a copy of the letter would be forwarded to all the conferences of 
bishops. The Cardinal said at a conference in 2010 that he wrote the letter after 
consulting Pope John Paul II and that it was the Pope who authorised him to send 
this letter to all the bishops. It appears that the bishop indicated at his trial that the 
admission of guilt by the priest had not been in the confessional (Heneghan  2010a , 
 b ; Robertson  2010 , para [53]).  
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    Barriers to Reporting in Orthodox Judaism 

 There are also barriers to reporting as a consequence of some interpretations of the 
Jewish law. There is a view, held particularly by Haredi Jews, that Jews should not 
denounce fellow members of the community to secular authorities for wrongdoing 
(Resnicoff  2012 ) and that this includes not reporting the sexual abuse of children. 
This is because of the doctrine of  mesira . 

 According to the leading twelfth-century rabbi Mosheh ben Maimon 
(Maimonides),  mesira  requires that Jews should always protect each other from the 
Gentile governments, and informants should be punished (Maimonides  1997 , pp. 8, 
9–10):

  Halacha 9 
 It is forbidden to inform about a colleague to the gentiles and endanger his physical 

person or his property. This applies even when the person concerned is a wicked person 
who commits sins, and even if he causes one irritation and discomfort. Anyone who actu-
ally informs about a Jew and endangers his person or his property to the gentiles will not 
receive a portion in the world to come. 

 Halacha 10 
 It is permissible to kill a  moseir  [informer] in any country, even in the present age, when 

the court no longer metes out capital punishment. 
 It is permitted to kill him before he informs. When he says: “I will inform on so and so 

and endanger his person and/or his property” – even property of minimal value – he has 
made it permissible for others to kill him. 

 He should be warned and told: “Do not inform.” If he says brazenly, “No. I will inform 
about him,” it is a mitzvah to kill him, and whoever kills him receives merit. 

   Daniel Eidensohn, an Israeli psychologist and Haredi scholar, comments that the 
greatest reason for people refusing to get involved in cases of suspected child sexual 
abuse ‘is that they are afraid of the serious crime of informing. It is one of the worst 
crimes a Jew can do’ (Eidensohn  2010 , p. 108). Other Orthodox Jewish scholars 
disagree that this doctrine requires that one Jew should not report child sexual abuse 
by another Jew to the authorities. Prof. Michael Broyde ( 2002 , p. 7), for example, 
writes that ‘serial killers, armed robbers, sexual predators or muggers… should all 
be informed upon if that is needed to protect society’. 

 While Jewish scholars may disagree on the application of  mesira  in a society 
governed by the rule of law, the belief that it is forbidden to inform upon another 
Jew seems to have a powerful infl uence on the actions of some. There have been 
numerous reports of retaliation against members of the Orthodox community in the 
United States who have spoken publicly about the problem of child sexual abuse in 
Orthodox Jewish families and communities (Resnicoff  2012 ). Orthodox rabbinical 
teaching on this subject in the United States has accommodated secular reporting 
laws to some extent, but the position taken by Agudath Israel is that even mandated 
reporters must consult the rabbi fi rst before making a report and should do so only 
if the rabbi considers that the evidence is such that the legal duty to report arises 
(Berger  2011 ).   
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    Different Bases for Mandatory Reporting 

 It is in this context, that consideration has to be given to the idea of mandating 
clergy, pastors, rabbis and other such authoritative religious leaders to report sus-
pected sex offences against children to the police. 

 There are three forms that such mandatory reporting could take. The fi rst is to 
add ministers of religion to the list of professionals who are required to report any 
reasonable concerns they have about the sexual abuse of a child. The arguments for 
and against such an inclusion are perhaps the same as for mandatory reporting gen-
erally. There needs to be a cost-benefi t analysis of the gains to be made from iden-
tifying more children who have been sexually abused, or are at risk of sexual abuse, 
against the resources involved in training a new category of mandatory reporters and 
investigating cases where such concern was not warranted. 

 Arguably, few clergy have as much interaction with children and young people 
as certain other professional groups who typically are included in lists of mandatory 
reporters. If the aim of mandatory reporting were to identify children in the general 
community who are being abused or at risk of abuse, then the most obvious man-
dated reporters in church communities would be Sunday School teachers and youth 
leaders, not clergy. Nonetheless, these teachers and leaders – typically volunteers – 
might be expected to report concerns to the priest or minister with responsibility for 
the congregation. If that assumption is valid, then the case for mandating clergy as 
reporters might be that they would better ensure that there are reporting mechanisms 
within the life of the congregation or parish and that they are made aware of any 
serious concerns about the well-being of a child. They could then fulfi l their obliga-
tion to report to authorities accordingly. 

 A second option is to mandate reporting only of child abuse concerns where the 
alleged perpetrator is another member of the religious organisation. The rationale 
for this would be to identify child abuse by clergy and other religious leaders in situ-
ations where, without compulsion, the church leader receiving the information 
about the abuse, or otherwise developing a reasonable suspicion about it, would be 
reluctant to report. An Inquiry in Victoria, Australia, into the protection of vulner-
able children (PVVC  2012 ) recommended that:

  The Crimes Act 1958 (Vic) should be amended to create a separate reporting duty where 
there is a reasonable suspicion a child or young person who is under 18 is being, or has 
been, physically or sexually abused by an individual within a religious or spiritual organisa-
tion. The duty should extend to:

•    A minister of religion; and  
•   A person who holds an offi ce within, is employed by, is a member of, or a volunteer 

of a religious or spiritual organisation that provides services to, or has regular con-
tact with, children and young people.    

 An exemption for information received during the rite of confession should be made.  

  This reporting obligation would only extend to suspicions concerning abuse of a 
child or young person who was currently under 18. The Inquiry Panel was ‘mindful 
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of the right of an adult who was previously abused as a child to be able to choose 
whether or not they wish to lodge a complaint of criminal abuse’ (PVVC  2012 , 
p. 355). The Panel also considered, but did not recommend, the option of adding 
ministers of religion to the list of mandated reporters under child protection legisla-
tion on the basis that, in its view, the cost-benefi t analysis did not justify that 
inclusion. 

 The Inquiry’s recommendation, if adopted, would create a very limited obliga-
tion. A member of a religious organisation or a volunteer within it would be required 
to report if he or she reasonably suspects another member of sexual abuse but not if 
he or she had certain knowledge of sexual abuse of a child when the abuse was not 
occurring within a religious or spiritual organisation. 

 If the Inquiry’s recommendation were to be adopted, then there would need to be 
a clearer defi nition of what is meant by ‘an individual within a religious or spiritual 
organisation’. Presumably what is meant is that the abuse has occurred, or is occur-
ring, within the context of the life of the congregation, for example, in the Sunday 
School or youth group, and that the alleged perpetrator is in a position of leadership 
or otherwise involved in that religious activity. The diffi culty with creating a new 
criminal offence of this type is that the boundaries of the obligation may be diffi cult 
to draw. Parents, who are formally church members, may be ‘individuals within a 
religious organisation’, but if the concern about abuse or neglect arises in the care 
of their own children at home, there is no nexus with the life of the congregation. 
The distinction between abuse by a parent in the home and by a leader at a youth 
camp is arguably clear enough; but how would one classify a member of the music 
group or choir who meets a teenager in the course of that ministry but who is sus-
pected of engaging in a sexual relationship with him or her in his own home? 
Criminal offences need to be defi ned with great clarity. 

 A third position is to mandate reporting to the police by any person, including 
members of the clergy, who knows or believes a criminal offence has been commit-
ted involving the sexual abuse of a child, whether or not the complainant is still a 
child, but subject to defences. This is essentially the position that has been taken in 
Ireland, following the various commissions of inquiry into abuse within the Catholic 
Church and in institutional care. The  Criminal Justice (Withholding of Information 
on Offences Against Children and Vulnerable Persons) Act 2012  provides that:

     2.—(1) Subject to this section, a person shall be guilty of an offence if—  
  (a) he or she knows or believes that an offence, that is a Schedule 1 offence, has been com-

mitted by another person against a child, and  
  (b) he or she has information which he or she knows or believes might be of material assis-

tance in securing the apprehension, prosecution or conviction of that other person for 
that offence, and fails without reasonable excuse to disclose that information as soon as 
it is practicable to do so to a member of the Garda Síochána [police].  

  (2) Subsection (1) applies only to information that a person acquires, receives or becomes 
aware of after the passing of this Act irrespective of whether the Schedule 1 offence 
concerned was committed before or after that passing.  

  (3) The child against whom the Schedule 1 offence concerned was committed (whether or 
not still a child) shall not be guilty of an offence under this section.    
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   There is a similar offence in section 3 for failure to report an offence against a 
vulnerable person, which includes adults suffering an intellectual disability, mental 
illness or dementia or severe enduring physical impairment or injury which is of 
such a nature or degree as to severely restrict the capacity of the person to guard 
himself or herself against serious exploitation or abuse. 

 What this enactment does is to impose, prospectively, a duty to report on anyone 
who has material information which may lead to the apprehension, prosecution or 
conviction of a person for committing certain criminal offences against children, 
subject to defences. The Schedule 1 offences which form the basis of the reporting 
obligation include not only sex offences against children but also murder, man-
slaughter, physical assault and reckless endangerment. The focus of the Irish legis-
lation is therefore evidently on a law enforcement response to child abuse, in 
contrast to the common form of mandatory reporting law which requires notifi ca-
tion to the relevant child welfare department whether or not the notifi er knows the 
identity of the perpetrator. The Irish provision therefore has, as its central focus, the 
prohibition of conscious concealment of evidence to assist a wrongdoer, whereas 
the central focus of most mandatory reporting laws is on the identifi cation of chil-
dren who may be victims of sexual abuse. While mandating reporting, the section 
preserves the rules of evidence concerning privileged communications (section 
2(4)), which may prevent the admissibility of any such report in a criminal trial. The 
available penalties for failing to report include imprisonment. 

 Section 4 provides the defences:

      4 .—(1) Subject to this section, in any proceedings for an offence under section 2 or 3, it 
shall be a defence for the accused person to show—  

  ( a ) that the child or vulnerable person against whom the Schedule 1 offence or the Schedule 
2 offence, as the case may be, concerned was committed made known his or her view 
(provided that he or she was capable of forming a view on the matter) that the commis-
sion of that offence, or information relating to it, should not be disclosed to the Garda 
Síochána [police], and  

  (b) that he or she (the accused person) knew of and relied upon that view.  
  (2) Without prejudice to the right of the child or vulnerable person against whom the 

Schedule 1 offence or the Schedule 2 offence, as the case may be, concerned was com-
mitted to disclose the commission of that offence, or information relating to it, to the 
Garda Síochána, it shall be presumed for the purposes of subsection (1), unless the 
contrary is shown, that if—  

  ( a ) the child concerned has not attained the age of 14 years, or  
  ( b ) the vulnerable person concerned falls under paragraph (a) of the defi nition of vulnerable 

person in section 1(1) (whether or not he or she also falls under paragraph (b) of that 
defi nition),  

  he or she does not have the capacity to form a view as to whether the commission of that 
offence, or information relating to it, should be disclosed to the Garda Síochána.    

   Further provisions in this section state that if a child or vulnerable person does 
not have the capacity to make that decision, then the parent has a defence if he or 
she formed the view, on reasonable grounds, and taking account of the wishes of the 
child or vulnerable person that it was not in their best interests for the commission 
of the offence, or information relating to it, to be disclosed to the police. However, 
this defence is not available if the alleged offender is a family member, unless the 
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parent relied upon the view of a doctor, nurse, psychologist or social worker who 
provided services to the child or vulnerable person concerned that the information 
should not be disclosed to the police. The professional giving that opinion is also 
protected if he or she had reasonable grounds for forming that view and acted in 
accordance with the standards of care that could reasonably be expected of a mem-
ber of that profession in forming such a view in the circumstances concerned. Staff 
in certain prescribed organisations working with victims of abuse who are children 
or vulnerable persons have a similar defence for a reasonably based and good faith 
determination that it would be best, in order to protect the health and well-being of 
that child or vulnerable person, not to make a report to the police. 

 It may be that the Irish law is too complex. Laws which impose obligations on 
the general public need to be clear enough to be easily understood. The defences 
provided to parents and professionals rely on interpretations about reasonable 
beliefs and actions taken in accordance with appropriate professional standards; but 
where there is disagreement among professionals concerning the circumstances 
when it may be better not to report, the parent or professional risks being charged 
with an offence and fi nding that a court second-guesses his or her good faith judg-
ment, leading to conviction on a serious charge. 

 It may be better, if the law is to take this pathway, for there to be a broadly based 
duty to report child sexual abuse and other serious criminal offences against chil-
dren subject to good faith professional judgments of health professionals and social 
workers involved with children that it would be damaging to the health or safety of 
the child for such a report to be made. If parents are to be compelled to report, then 
this should be subject to rules or guidelines dealing with a parent’s objection, 
expressed in good faith, to the effect that it is not in the best interests of the child, 
for the child to be required to give evidence in a criminal trial.  

    The Issue of the Confessional 

 In the Irish law, it is no defence to a charge of failing to report that the communica-
tion that led to receipt of the information was received in the context of sacramental 
confession. In Catholic doctrine, the confessional gives rise to particular diffi culties, 
because, according to Canon 1388 of the Church’s (universal) Canon law, intention-
ally breaching the seal of the confessional will lead to excommunication of the 
priest. The reason was explained by the Catholic Church in Victoria, Australia, in a 
submission to a Parliamentary Inquiry (Catholic Church in Victoria  2012 , p. 106):

  The confession is understood as being made to God. The priest to whom the confession is 
made is representing the person of Christ. Consequently, admissions made to God through 
the priest are not the priest’s to reveal. 

   Disclosures in the confessional are, in some jurisdictions, subject to privilege 
and a person may not be compelled to give evidence in court in breach of this obli-
gation of confi dentiality (Mabey  2006 ; Thompson  2011 ). 
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 In the context of dealing with child sexual abuse, the signifi cance of the 
 confessional should not be exaggerated. Bishop Geoffrey Robinson, a leader in 
dealing with the issue of child sexual abuse in the Australian Catholic Church, com-
ments as follows (Robinson  2012 ):

  Concerning the confessional, the fi rst point to make is that paedophile priests simply do not 
go to confession. Partly this is because of the distorted thinking that is commonly part of 
their offence, that they have convinced themselves that what they are doing is not wrong. 
Partly, it is due to a fear that any priest they approach would not give them an easy absolu-
tion, but instead be very demanding indeed in terms of a ‘purpose of amendment’. 

 If any ever did go to confession, they’d make sure it was in circumstances where they 
would not be recognised. 

 The priest hearing the confession would probably not know of the identity of the 
offender or of the victim, and so would have no specifi c crime to report. Furthermore, if a 
single priest broke the seal of confession and reported the matter to the police, that would 
be the last time any paedophile priest confessed to anything anywhere. 

   In 52 years as a priest, he had never had to deal with the situation of a person 
using the confessional to reveal the sexual abuse of children. 

 The balance between respect for religious beliefs and the rights and freedoms of 
others is not always an easy one to fi nd, and while it might be the easy answer to the 
problem to insist that the protection of children trumps all other concerns, it is sub-
mitted that the same balancing exercise needs to be conducted in this area as in all 
other confl icts of rights and interests. In the case of the confi dentiality of the confes-
sional, how compelling is the evidence that overriding a religiously based objection 
will lead to a material improvement in the protection of children? Might it also have 
negative effects in preventing people going to confession and therefore depriving 
the priest of the opportunity to persuade the person to give himself up to the police 
as a condition for absolution? What impact does it have on social cohesion and 
respect for the law if the law refuses to accommodate genuinely and deeply held 
beliefs and religious practices which have long been respected in the past? Arguably, 
the case for overriding the seal of the confessional has not been made out.  

    Conclusion 

 The issues concerning mandatory reporting by clergy are, to some extent, similar to 
the issues involved in mandating other professionals but in other respects different. 
The case is quite weak for clergy to be required to report suspected child sexual 
abuse generally, if the objective is to identify sexually abused children and for the 
child protection authorities to respond accordingly. The decision about including a 
class of professional within the list of mandated reporters has typically been made 
on the basis of the likelihood that, in the course of their professional work, they will 
become aware of, or suspicious of, abuse of a child and are in a position to make 
sensible professional judgments concerning the nature and seriousness of the pos-
sible abuse so as to determine whether a report is justifi ed. 
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 The case for mandating ministers of religion to report knowledge and reasonable 
suspicions of criminal sexual offences by a member of the religious organisation to 
the police is strong, particularly in the light of the history of non-cooperation with 
the police seen, at the highest levels, in the Catholic Church and as a consequence 
of certain interpretations of Jewish law. These institutional barriers to reporting are, 
with the exception of the Catholic doctrine of the confessional, not doctrinal but 
cultural. Put differently, imposing an obligation on religious leaders to report crimi-
nal sexual offences against children, subject to the exception of sacramental confes-
sion, would not interfere with the right given in Article 18 of the International 
Covenant on Civil and Political Rights (ICCPR) which states:

  Everyone shall have the right to freedom of thought, conscience and religion. This right 
shall include freedom to have or to adopt a religion or belief of his choice, and freedom, 
either individually or in community with others and in public or private, to manifest his 
religion or belief in worship, observance, practice and teaching. 

   Mandatory reporting to police would improve the likelihood that offenders will 
be charged and convicted, with resulting benefi ts in terms of child protection. There 
remains, however, the diffi cult issue of how far the reporting obligation should 
extend. Mandatory reporting typically requires notifi cation of concerns about chil-
dren while they remain children for the purposes of intervening to protect them. 
Should clergy be under a duty to report even when the adult complainant does not 
want them to do so and indicates that he or she does not intend to make a statement 
to the police? 

 There is now suffi cient evidence from around the world that some religious leaders 
have actively discouraged devout believers from going to the police and have sought 
to enforce that silence as a matter of religious obligation. If so, the appropriate bal-
ance in the law might best be found if clergy are required to report the suspected 
criminal offence, including the source of their information (which may be state-
ments by the complainant), and then for the police to talk to the complainant about 
his or her concerns or fears about making a statement. The complainant ought to be 
able to say no; but in the light of the history that has emerged in recent years, there 
may need to be legislation that requires disclosure to the police of at least suffi cient 
details that the police and complainant can have that conversation directly.     
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    Chapter 15   
 Practical Issues and Challenges for Physicians 
Reporting Suspected Child Maltreatment 

             Emalee     Flaherty     

            Introduction 

 Child maltreatment, including physical abuse, sexual abuse, emotional abuse, and 
neglect, affects an estimated 10–35 % of children each year (Gilbert et al.  2009 ). 
These numbers are based on individuals’ self-reports and parents’ reports of 
maltreatment (Finkelhor and Dziuba-Leatherman  1994 ). Unfortunately, even in 
jurisdictions with mandatory reporting laws, only a minority of these children are 
brought to the attention of Child Protective Services or other state agencies who can 
provide intervention and services. In one study, only 5 % of children who had been 
physically abused and 8 % of children who had been sexually abused reported that 
they had contact with Child Protective Services (CPS) (MacMillan et al.  2003 ). 
Without intervention, many of these children will continue to suffer severe harm. 

 Child maltreatment has signifi cant consequences. It is estimated that about 
30,000 children around the world die each year because of child maltreatment, not 
including fatalities caused by malnutrition (World Health Organization  2010 ). All 
forms of severe child abuse, whether physical, sexual, or emotional, and neglect 
also produce signifi cant short-term and long-term morbidity and disability. These 
adverse childhood events are associated with poor health in childhood, adult 
disease, shortened life expectancy, lower educational achievement, increased risk of 
behavior problems, depression, and other mental health problems (Chartier et al. 
 2007 ; Felitti et al.  1998 ; Flaherty et al.  2006b ,  2009 ; Jonson-Reid et al.  2012 ; Leeb 
et al.  2011 ). To prevent these outcomes, it is important to identify children who have 
been maltreated, provide treatment, and protect them from further harm. 
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 The UN Convention on the Rights of the Child requires that all signatory nations 
have integrated systems that coordinate the response to child maltreatment (Svevo- 
Cianci et al.  2010 ). Some countries have enacted legislation that mandates desig-
nated professionals to report suspected child abuse, while other countries make it 
voluntary for professionals to report (Mathews and Kenny  2008 ). The United States 
was the fi rst country to enact mandated reporting legislation; it is one of several 
countries that have statutes mandating the report of suspected child maltreatment to 
Child Protective Services (CPS), law enforcement, or both (Oswald  2013 ). All 50 
states in the United States have laws that mandate that physicians must report to the 
state Child Protective Services or law enforcement if they have  reasonable suspi-
cion  or  reasonable cause to suspect  that a child may have been abused or neglected. 
The exact language of these laws varies from state to state, but all have kept the 
mandate intentionally vague to allow room for discretionary judgment (Mathews 
and Kenny  2008 ). Physicians are mandated reporters in all states, and a substantial 
number of states require that all persons who suspect child maltreatment must make 
a report. Although laws may vary from country to country, many of the issues and 
challenges surrounding child maltreatment reporting appear to be similar. 

 Physicians are an important source of CPS reports. Pediatricians and family 
physicians are often the fi rst to identify child maltreatment in children at all ages. 
They are particularly well positioned to identify child maltreatment in infancy, 
because they evaluate the infant multiple times during the fi rst year of life. These 
frequent examinations may be critical to the outcome of these children, because 
young children are more vulnerable to suffer serious injuries that can lead to perma-
nent disabilities and even death. In addition, physicians are in a unique position to 
identify families where there may be a signifi cant risk of future abuse, because they 
are often aware of family stressors such as unemployment and may know of other 
family dysfunctions such as drug abuse, alcoholism, and interpersonal violence.  

    Underreporting of Suspected Child Maltreatment: 
Physicians and Other Reporter Groups 

    Physicians 

 Even when laws mandate reporting, physicians admit that they do not always report 
suspected child abuse (Borres et al.  2007 ; Flaherty et al.  2000 ; Offer-Shechter et al. 
 2000 ; Van Haeringen et al.  1998 ). In a number of surveys of physician practice in 
the United States, physicians have said that they report most, but not all, suspected 
abuse and neglect. Injury severity and the risk for serious harm appear to positively 
infl uence reporting behavior (Benbenishty and Schmid  2013 ), as physicians are 
more likely to report more serious injuries (Flaherty et al.  2008a ; Morris et al.  1985 ; 
Zellman  1992 ). A survey of Chicago primary care clinicians found that 95 % said 
they had reported all physical abuse (Flaherty et al.  2000 ). In a similar survey 
conducted nationally, 3 % of physicians said they had not reported all injuries they 
suspected were caused by child abuse (Flaherty et al.  2006a ). 
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 In a survey of Virginia physicians, 91 % said they reported all physical abuse and 
92 % responded that they reported all sexual abuse, while far fewer reported all 
physical neglect, emotional abuse, and medical neglect that they suspected (58 %, 
45 %, and 43 %, respectively) (Saulsbury and Campbell  1985 ). It is not clear why 
physicians are less likely to report neglect, both physical and medical, and emo-
tional abuse, but physicians in this study did say they were reluctant to report if they 
were not certain that it was abuse or neglect. They also indicated that they were less 
likely to report if they thought they could solve the problem without outside inter-
vention. Another possible explanation for less frequently reporting these types of 
maltreatment is that they did not perceive them as harmful to the child as physical 
abuse and sexual abuse. 

 The Child Abuse Reporting Experience Study (CARES) was a national study that 
examined prospectively physicians’ reporting practices (Flaherty et al.  2008a ,  b ). 
Four hundred and thirty-four primary care practitioners collected data about 
15,003 child injury visits. The practitioners indicated their level of suspicion that an 
injury was caused by child abuse using a fi ve-point Likert scale ( very unlikely , 
 unlikely ,  possible ,  likely ,  very likely ) and also indicated whether they reported 
a suspicion of physical abuse to CPS. CARES found that physicians did not report 
suspected child abuse far more commonly than they indicated in retrospective 
surveys. In summary, the physicians in the CARES study did not report 27 % of the 
children they suspected had injuries  likely  or  very likely  caused by child abuse. 
They also did not report 75 % of the injuries they assessed to be  possibly  caused by 
abuse. The term  reasonable suspicion  is intentionally vague, and one could argue that 
considering that an injury was  possibly  caused by abuse is not  reasonable suspicion  
and so should not activate the reporting duty. However, considering an injury  likely  or 
 very likely  caused by abuse should be  reasonable cause to suspect  that child abuse 
has occurred, and in principle these situations should have been reported.  

    Other Mandated Reporter Groups 

 Other groups of mandated reporters also admit that they do not report all suspected 
child maltreatment to CPS. About 25–50 % of clinical psychologists, social work-
ers, child care providers, elementary principals, and secondary principals said that 
they had failed to report all child abuse they suspected (Zellman  1990 ). The partici-
pants also reviewed an equal mix of vignettes describing cases of possible neglect, 
possible physical abuse, and possible sexual abuse. They rated the sexual abuse 
vignettes as most serious, and they indicated they were most likely to report sexual 
abuse than physical abuse and neglect. Asked how they had typically responded if 
they suspected child maltreatment, dentists, dental hygienist, nurses, and psychologists 
responded that they would most commonly consult with another professional, chart 
and observe, or discuss with the family rather than report to CPS, while physicians 
most frequently said they would report their suspicion to CPS (Tilden et al.  1994 ). 
In a survey of Taiwan nurses, 21 % responded that they had failed to report 
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suspected child abuse (Feng and Levine  2005 ). An Australian study of nurses found 
an identical rate of failure to report (Mathews et al.  2009 ). Teachers also admit that 
they have failed to report all children that they suspected had been maltreated, 
including failure to report suspected child sexual abuse (Kenny  2001 ; Mathews 
et al.  2009 ).  

    Reasons Physicians Do Not Report Child Maltreatment 

 A number of studies have examined why mandated reporters do not report sus-
pected child maltreatment, and many of these studies have explored physicians’ 
experience. The most common reason physicians give for not having reported a 
suspicion of maltreatment is that they were not “certain” that the child was abused 
(Badger  1989 ; Flaherty et al.  2000 ; Offer-Shechter et al.  2000 ; Saulsbury and 
Campbell  1985 ). They fail to report despite the language of the laws which does not 
require certainty. In a particularly notable example, physicians admitted that they do 
not report caregiver-fabricated illness (Munchausen-by-proxy; Medical Child Abuse) 
in a child unless they are  virtually certain  of the diagnosis (McClure et al.  1996 ). 
These physicians estimated that, to report, they would need to feel the probability 
their diagnosis was correct as being greater than 90 %.  

    Perceived Disruption to the Family 

 Sometimes, mandated reporters express concern that a report to Child Protective 
Services will disrupt the family (Jones et al.  2008 ). However, for some categories of 
case in particular, this attitude fails to consider that the investigation triggered by a 
report may lead to information that allows Child Protective Services to determine 
with certainty that a child has or has not been abused. When discussing why they did 
not report suspicious injuries, physicians frequently mention their concern about 
harming the family, but they appear to omit any consideration of the potential harm 
to the child. Their failure to report may leave an abused child unprotected and 
vulnerable to further injury and even death (King et al.  2006 ; Oral et al.  2008 ; 
Ravichandiran et al.  2010 ; Jenny et al.  1999 ).  

    Inadequate Education and Training 

 The lack of certainty referred to above may be infl uenced by a lack of knowledge 
about child maltreatment and reporting duties. Physicians, like all mandated report-
ers, require excellent training to equip them with the knowledge, attitudes, and skills 
to be able to comply with their reporting duties. The reporting laws are complex, 
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and the nature of the various forms of child abuse and neglect are also complex and 
can be very diffi cult to detect, even for doctors who can conduct physical examina-
tions. Yet, physicians often receive little education about child maltreatment (Woolf 
et al.  1988 ). Physicians who have received education about child abuse expressed 
more confi dence in their ability to identify and manage child abuse (Badger  1989 ; 
Flaherty et al.  2006a ). Likewise, physicians with high confi dence in their abilities 
were more likely to suspect and report child abuse in vignettes (Flaherty et al. 
 2006a ). More education about abuse also correlates with appropriate thresholds for 
when suspected abuse must be reported (Crowell and Levi  2012 ). 

 Pediatric training programs provide more child abuse education than emergency 
medicine and family medicine programs (Starling et al.  2009 ). Pediatric residents in 
programs with an interdisciplinary child abuse assessment team and programs that 
used a written curriculum and had mandatory training scored signifi cantly better on 
a test of child abuse knowledge (Starling et al.  2009 ). The majority of pediatric 
training programs do not require mandatory clinical rotations in child maltreatment 
(Narayan et al.  2006 ; Ward et al.  2004 ). Although some programs offer electives, 
some training programs offer no rotation in child maltreatment (Narayan et al. 
 2006 ). Residents who completed a mandatory rotation indicated they were better 
prepared to identify and evaluate child maltreatment than those without this manda-
tory training. As would be expected, residents’ self-rating of competency correlated 
with the amount of training they received and the number of cases of child maltreat-
ment they assessed (Ward et al.  2004 ). 

 Similarly, medical professionals have also indicated that they did not report sus-
pected maltreatment, because they lacked knowledge about reporting laws and did 
not understand the reporting mechanism or process (Ashoor et al.  2012 ; Feng and 
Levine  2005 ; Gunn et al.  2005 ; Offer-Shechter et al.  2000 ). Particularly in countries 
without laws mandating reporting, physicians may be uncertain how to make a 
report to the proper authorities (Al-Moosa et al.  2003 ).  

    Familiarity with the Family 

 Several studies have found that physicians are less likely to report families that they 
know well and more likely to report families they do not know well (Flaherty et al. 
 2008a ; Jones et al.  2008 ; Morris et al.  1985 ). In deciding whether to report a suspi-
cious injury, clinicians were infl uenced by the length of their relationship with the 
family, by a family’s attentiveness to other health needs, and by their familiarity 
with other children in the family. In some cases their familiarity with a family made 
them more likely to report a suspicion that the child had been abused. In those cases, 
because of their long relationship with a family, they were aware of family stresses, 
previous reports to CPS, or had previous concerns about parenting skills. 

 Physicians may sometimes have so much confi dence in their knowledge of the 
family that they become angry with others who report suspected maltreatment to 
CPS. Child abuse pediatricians describe how primary care physicians have told them 
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that they have “no business” reporting the family, because they are a “nice” family 
(Flaherty et al.  2012 ). Pollak suggested that countertransference may play a role in 
the physician’s strong feelings and their subsequent failure to report suspected child 
maltreatment (Pollak and Levy  1989 ). This countertransference includes sympathy 
for the family and fear that the family will become angry with them.  

    Socioeconomic and Racial/Ethnic Biases 

 Socioeconomic and racial/ethnic biases may consciously or unconsciously affect 
the physician’s identifi cation and report of child maltreatment. African American 
children are more likely to be reported to CPS and substantiated as victims of 
maltreatment, but it is unclear whether they are more likely to be abused (Putnam- 
Hornstein et al.  2013 ). It is clear, however, that the possibility of abuse is more 
likely to be considered if the child is African American (Lane et al.  2002 ; Rangel 
et al.  2009 ; Wood et al.  2010 ). In the CARES study, the practitioners were more 
likely to report African American children with private insurance than non-African 
American children with insurance. The reporting rate was no different between 
racial groups without insurance. Insurance status served as a proxy for socioeco-
nomic status (Flaherty et al.  2008a ). These results suggest that Caucasian patients 
were underreported. Other studies also suggest that physicians may underreport 
Caucasian patients rather than overreport African American patients (Hampton and 
Newberger  1985 ). In Carole Jenny’s study, the children with abusive head trauma 
whose diagnosis was initially missed were more likely to be Caucasian (Jenny et al. 
 1999 ). Other studies have found that social class infl uenced the identifi cation 
and reporting of child abuse, but that race did not (Lane and Dubowitz  2007 ; 
Laskey et al.  2012 ).  

    Perceptions About Effi cacy of CPS 

 Physicians may decide not to report child maltreatment, because they think that they 
can do a better job of managing and handling a family’s dysfunctions than CPS. They 
may believe that reporting to CPS accomplishes little (Al-Moosa et al.  2003 ; 
McDonald and Reece  1979 ). Previous experience with CPS may infl uence whether 
a physician decides to report suspected abuse or neglect (Flaherty et al.  2000 ; Gunn 
et al.  2005 ; Zellman  1990 ). In one study examining physician experience reporting 
child abuse, the majority of physicians indicated that the children they had reported 
previously had not benefi tted from CPS intervention. Almost half of these physi-
cians said that this experience would make them less likely to report child abuse in 
the future. The majority of physicians complained that CPS did not keep them 
informed about the progress of the investigation (Flaherty et al.  2000 ; Socolar and 
Reives  2002 ; Vulliamy and Sullivan  2000 ). In the CARES study, physicians 
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frequently anticipated the outcome of CPS intervention when deciding whether to 
report a suspicious injury to CPS (Jones et al.  2008 ). If they felt that the child and 
family would benefi t from the intervention, they reported, and conversely, they did 
not report if they felt that CPS would not provide effective intervention (Finkelhor 
and Zellman  1991 ).  

    Fears Involving the Family 

 Physicians also express concern that a family and maybe other families in the 
community will leave the practice if they make a report to CPS (Jones et al.  2008 ; 
McDonald and Reece  1979 ; Vulliamy and Sullivan  2000 ). Some physicians fear 
that if the family leaves the practice because they report to CPS, they will no longer 
be able to provide help and necessary intervention and that the child may “get lost” 
to follow up (Jones et al.  2008 ). It is signifi cant that in the CARES study, this fear 
was not justifi ed as families did not leave the practice after they were reported 
(Jones et al.  2008 ). Some physicians do not report because they want to avoid 
confl ict with the family or fear angering a patient (Ashoor et al.  2012 ; Jones et al. 
 2008 ). Some said they “feared precipitating a crisis which could result in harm to 
the child” (Gunn et al.  2005 ).  

    Concern About Involvement in Legal Proceedings 

 Some physicians express concern that they will have to testify in legal proceeding if 
they report suspected child maltreatment (Badger  1989 ). Some said that they are 
“afraid to go to court” (Vulliamy and Sullivan  2000 ). Others express concern about 
the time that testifying takes away from their medical practice. They also said they 
fear a lawsuit if they report (Gunn et al.  2005 ; Vulliamy and Sullivan  2000 ), despite 
legislative protections in all jurisdictions clearly protecting reporters from liability 
(Mathews and Kenny  2008 ). Some complain that attorneys did not provide them 
with adequate preparation prior to their giving testimony and that the court system 
has no respect for their time (Socolar and Reives  2002 ).   

    Overreporting of Suspected Child Maltreatment by Physicians 

 Although underreporting of suspected child abuse is more common, overreporting 
also occurs. This can be infl uenced by misdiagnosis or by misunderstanding of the 
legislative reporting duty. In the CARES study, the primary care clinicians reported 
seven children, 0.5 % of the total sample, who had injuries they indicated were 
 unlikely  caused by child abuse (Flaherty et al.  2008a ). Child abuse experts who 
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reviewed a subset of 92 cases from the CARES study indicated that they would not 
have reported two children – an infant with a clavicle fracture and a 5 year old with 
a penile adhesion (Sege et al.  2011 ). Some mandated reporters misunderstand their 
obligation to report and make reports when they do not suspect abuse (Foreman and 
Bernet  2000 ). Some professionals believe that they must report all allegations of 
abuse they hear from third parties. Anecdotally, I have reviewed cases that were 
reported to CPS because the professional said a hospital policy required that they 
report all such injuries but that they personally did not suspect child maltreatment.  

    Physicians’ Interpretation of Mandatory Reporting Laws 

 Physicians demonstrate great variability in their interpretation of the laws mandat-
ing that child abuse be reported. In the CARES study, physicians reported only 
64 % of the injuries they indicated were  very likely  caused by child abuse, but they 
reported 86 % of the injuries they assessed as  likely  caused by abuse (Flaherty et al. 
 2008a ). Levi and Brown examined how physicians interpreted the meaning of 
“reasonable cause” to suspect child abuse (Levi and Brown  2005 ). When physicians 
were asked how high child abuse should rank on a list of differential diagnosis to be 
reported, 12 % of the physicians responded that it should be fi rst or second on the 
list, while 47 % said that it should be considered reasonable suspicion and reported 
if it ranked as low as fi fth to tenth on the differential diagnosis. In this same study, 
physicians were also asked to estimate the probability that abuse had occurred for 
reasonable suspicion to exist. While 35 % said the probability had to be (only) 
between 10 and 35 %, 15 % of the respondents indicated that the probability had to 
be ≥75 % to be considered a reasonable suspicion. The physicians’ responses to the 
two scales were also inconsistent. Physicians who indicated that reasonable suspi-
cion required 50–60 % probability also said that child abuse could rank as low as 
fourth or fi fth on their list of differential diagnosis. Discussing these inconsisten-
cies, Levi and Loeben ( 2004 ) argue that physicians better understand suspicion as a 
 feeling  rather than a  belief . 

 The benefi ts of mandatory reporting laws have been debated (Oswald  2013 ). 
Some professionals advocate for alternative systems that would allow certain 
professionals with more experience managing child maltreatment to defer reporting 
while they work with the family or collect more information (Delaronde et al.  2000 ; 
Finkelhor and Zellman  1991 ). The majority of mandated reporters, however, support 
maintaining the existing reporting policies. It is concerning that in New Zealand, 
where laws do not mandate that child abuse be reported, a survey of professionals 
found that respondents who did not want mandatory reporting were more certain of 
their reporting decisions, but less accurate in their assessment of 12 child abuse 
scenarios (Rodriguez  2002 ). 

 Mathews and Bross ( 2008 ) argue that the benefi ts of these laws outweigh the 
disadvantages, especially for severe cases of abuse and neglect where the child’s 
situation will not otherwise come to the attention of protective agencies. They point 
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out that substantiation rates are higher in countries with mandated reporting laws 
when compared to jurisdictions where reporting is not mandated. Also, they point 
out that mandatory reporting is not the main problem for child protection systems 
but rather the poor response to reports. Inadequate responses are often related to 
insuffi cient funding of the investigative agencies and treatment programs. They also 
note that child maltreatment has been shown to be costly and argue that without 
mandated reporting, the economic burden would be even greater (Brown et al. 
 2011 ). In addition, if reporting laws and their associated supportive mechanisms did 
not exist, even more children would likely be left unprotected.  

    Recommendations to Improve Physicians’ and Other 
Professionals’ Reporting of Child Maltreatment 

 Because insuffi cient knowledge about child maltreatment is associated with poor 
confi dence and competence, education of all mandated professionals who interact 
with children is needed. One such general education effort was initiated in New York 
State. In 1988, the state began to require that professionals take a course about iden-
tifi cation and reporting of child abuse before they could receive a state license 
(Reiniger et al.  1995 ). Professionals who took the course reported that they learned 
new information about indicators of abuse and neglect, reporting procedures, legal 
liabilities, and legal responsibilities (Reiniger et al.  1995 ). Although there is no 
requirement that professionals receive further education after this initial course, a 
majority of physicians recommended that they should receive a refresher course 
every 5 years (Khan et al.  2005 ). Education about child maltreatment has been 
shown to signifi cantly improve detection. After all health and social service agen-
cies and school professionals in the Balearic Islands received training about child 
maltreatment, detection rates increased (Cerezo and Pons-Salvador  2004 ). 

 All medical students should receive training about child abuse. Rotations in 
Child Abuse Pediatrics should be mandatory in pediatric postgraduate training. 
After residency, physicians should continue to receive continuing education about 
child abuse. The education curriculum should be tailored to the specifi c needs of the 
professional. Physicians have indicated they would like more training about the 
subtle fi ndings of child abuse, child neglect, interviewing, and court testimony 
(Anderst and Dowd  2010 ). Mandated reporters should also receive education about 
countertransference issues that may arise around the reporting process (Pollak and 
Levy  1989 ). Specifi cally, they should be taught about the fear, shame, and sympathy 
that may be evoked when considering the possibility of child maltreatment. 
All mandated reporters should also receive more education about CPS systems 
(including differential responses systems where children may be referred for service 
provision without being investigated) and the role and limits of CPS. The education 
should help the trainees understand the investigative process, the roles of the 
different professionals involved in the protection of children, and the outcomes for 
children who receive intervention and those who for whom there is no intervention 
(Flaherty et al.  2008b ). 
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 Chart fl ags or protocols may improve screening by reminding the clinician to 
consider the possibility of abuse. The systematic screening of children in emergency 
departments for child abuse has been demonstrated to improve the detection of child 
abuse (Louwers et al.  2010 ,  2012 ). When hospital-based clinicians were provided 
with specifi c, operational criteria for reportable child abuse, their assessment and 
reporting behavior improved. (Paradise et al.  1995 ) Checklists may make decision 
making more objective, by reducing bias and other errors leading to missed cases of 
child abuse (Ely et al.  2011 ). Rangel et al. ( 2009 ) found that a guideline determining 
a child should receive a skeletal survey to screen for occult fracture decreased the 
disparity in screening between black and nonblack patients. 

 Mandated reporters need to be taught the meaning of  reasonable suspicion  and 
 reasonable cause to suspect.  Providing mandated reporters with a threshold for 
reporting may make reporting decisions more consistent by providing a framework for 
decision making (Levi and Loeben  2004 ). Some have suggested that reporters should 
consider using 25 % probability as a threshold for reporting (Crowell and Levi  2012 ). 

 Mandated reporters should be taught how to discuss with caregivers their 
concerns about child abuse and the need to report suspected abuse to CPS. The 
“SPIKES” protocol for breaking bad news (Baile et al.  2000 ) is one protocol that 
has been successfully taught to medical students in an academic setting (Pietrantonio 
et al.  2013 ). This protocol was initially developed for use with oncology patients but 
has been successfully adapted for teaching others how to deliver “bad news” to 
patients. The protocol was successfully taught to medical students who then 
practiced their skills with a standardized patient and received feedback. The trainees 
reported increased confi dence in their ability to deliver unfavorable medical infor-
mation to patients (Baile et al.  2000 ). 

 Some presentations are complex and require more expertise to distinguish mal-
treatment from other causes. Mandated reporters should identify resources in their 
community who can help them when they are uncertain how to evaluate or whether 
they should suspect child maltreatment. Some hospitals have multidisciplinary 
teams. The collaborative assessment provided by the team is helpful, particularly in 
complex cases of child abuse, because different professionals bring different 
perspectives to the discussion. A broader range of viewpoints should lead to better 
decision making and more effective interventions (Kolbo and Strong  1997 ; 
Thun- Hohenstein  2006 ). To function successfully, teams need to trust each other, 
recognize and respect the different roles of their team members, and communicate 
effectively (Feng et al.  2010 ). 

 Child abuse pediatricians also can provide mandated reporters with help in their 
assessments and support in their decision making. In 2009, the American Board of 
Pediatrics offered the fi rst certifi cation examination in Child Abuse Pediatrics. 
There are now more than 200 board-certifi ed child abuse pediatricians in the United 
States and many pediatricians in other countries with similar expertise. Mandated 
reporters may need the assistance and expertise of child abuse pediatrician to move 
them from considering abuse as a possibility to a probability (Sege and Flaherty 
 2008 ). After children are reported to CPS, the expertise of a child abuse pediatrician 
may be needed to assist investigators in determining whether a child has been 
maltreated (Anderst et al.  2009 ).  
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    Summary 

 Child maltreatment is signifi cantly underreported. Without CPS investigation and 
intervention, it is unlikely that a child will be protected from further harm. 
Professionals who work with children should seek out education about how to best 
recognize child maltreatment. They should consider the possibility of child mal-
treatment when caring for children without regard to the child’s race, ethnicity, or 
socioeconomic status. They should recognize that some cases are complex and 
identify child abuse experts in their community who can assist them with evaluation 
and decision making.     
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    Chapter 16   
 Training in Reporting of Child Maltreatment: 
Where We Are and Where We Need to Go 

             Maureen     C.     Kenny    

            Introduction 

 Child maltreatment is an international societal issue. The United Nations Convention 
on the Rights of the Child (United Nations General Assembly  1989 ) emphasized the 
need for countries worldwide to recognize the importance of children’s rights and to 
take action to promote these rights. Among these was the right to freedom from 
child abuse and neglect (Article 19). Unfortunately, despite this dictate, child mal-
treatment continues to be a pervasive issue in both developing and industrialized 
nations. Many countries have implemented extensive policies and legislation and 
responsive approaches, often known as child protection systems, with the goal of 
safeguarding children from maltreatment (Carter et al.  2006 ). While exact rates are 
impossible to report, between 500 million and 1.5 billion children are estimated to 
experience violence annually (UNICEF  2010 ). Even in those countries where there 
are strict laws against abuse and mandatory reporting of abuse, maltreatment occurs 
at alarming rates. For example, in the USA, 3.4 million referrals to child protection 
were estimated to include 6.2 million children (U.S. Department of Health & 
Human Services, Administration of Children and Families  2012 ), with victims 
 hailing from all socioeconomic groups and ethnicities. From the referrals received, 
61 % were screened in (indicating the allegation of child maltreatment met the 
state’s standards for acceptance and became a report), which resulted in two million 
reports. In National Child Abuse and Neglect Data System (NCANDS), a child is 
considered a victim of maltreatment if he or she receives a disposition of substanti-
ated, indicated, or alternative response victim. For 2011, the national estimate of 
victims was 681,000. The national number of victims who received services was 
approximately 366,000, and the national number of non-victims who received 
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services (in home or foster care) was approximately 747,000. Although it remains a 
complex social issue that has been addressed in many prevention models, increased 
focus on training and education of professionals is critical to provide early detec-
tion, identifi cation, and referral to treatment. 

 The purpose of this chapter is to review the current literature on training profes-
sionals, refl ect on the ongoing need for training, and propose training and education 
guidelines for mandated reporters. As Chen et al. ( 2013 ) state in regard to reporting 
child abuse, “education is required before achieving clinical competence” (p. 168) 
emphasizing that training is necessary to ensuring competence in identifying and 
reporting child abuse. The crucial need to protect children from abuse and neglect 
combined with their inherent vulnerability makes this an area of utmost importance 
in training professionals who will work with them. 

 It is important to note that the term  child abuse  will be used to cover the most 
commonly identifi ed and researched forms of abuse and neglect (e.g., neglect, phys-
ical, sexual, and emotional abuse). While the author recognizes that countries vary 
in their defi nitions of abuse and neglect, and culture plays a role in defi ning such 
actions, for the purpose of brevity, it is assumed that the reader will apply the term 
accordingly in one’s own context and environment. In addition, many countries are 
addressing issues of training for professionals. Eissa and Almuneef ( 2010 ), for 
example, wrote about the expanding recognition of child abuse and neglect in Saudi 
Arabia, which has led to mandatory reporting and improved child abuse data collec-
tion strategies. Still, this chapter will draw heavily on the work in the USA and 
Australia as these countries have the most developed systems of reporting (Mathews 
and Kenny  2008 ) and have produced a large body of research on training efforts. 
This work may serve as information relevant to other countries that have also begun 
to adopt mandatory reporting.  

    Mandated Reporters and Reporter Training in the USA 

 In most States, mandated reporters include educators, medical personnel (primarily 
physicians and nurses), and mental health professionals (psychologists, counselors) 
(Mathews and Kenny  2008 ). While these professionals vary greatly in their profes-
sional activities, they share some commonalities including having direct contact 
with children, serving as confi dants or role models to children, and in most coun-
tries require a minimum level of university education. They are also viewed as child 
advocates, safeguarding children and possessing concern for children’s welfare by 
virtue of their professional role, ethics, and activities. These professionals play an 
important role in the detection of maltreatment, enabling the provision of services 
to victims and their families, and the development and conduct of research in the 
area of maltreatment (Crettenden and Zerk  2012 ). 

 While many professional organizations in the USA deem child abuse to be a 
crucial issue for their members and many professionals are mandated reporters in all 
US states, there is currently no national standard governing the amount and content 
of child abuse training across the major professional groups – educators, physicians, 
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and mental health professionals. Unfortunately, as Alvarez and colleagues ( 2010 ) 
state, “There has not been widespread dissemination of training programs to assist 
professionals in mandated reporting of suspected child maltreatment” (p. 211). This 
has meant that training programs differ across jurisdictions and across occupational 
groups even within jurisdictions, may not exist within some jurisdictions or for 
some professions within jurisdictions, may not be of high quality, may not be well 
administered, and thus leave professional groups untrained and victims vulnerable.  

    The Need for Training 

 Training is critical since the fi rst professional who comes into contact with a victim 
is the one to direct the child’s access to the resources of the child protection team 
and ultimately the victim’s pathway to recovery (Hicks and Tite  1998 ). If profes-
sionals who are working with children and youth are appropriately trained, they 
may contribute to breaking the cycle of abuse (Swann  2000 ). Professionals will be 
in positions where they may have a legal and professional duty to report suspected 
abuse and neglect and will require training to develop the specialized knowledge 
and confi dence needed to deal with this complex issue (Mathews  2011 ). As Lidchi 
( 2007 ) states, “training needs to …transfer knowledge, improve research methods 
and develop practical skills” (p. 354). In addition to a need for training, there appears 
to be willingness for individuals to attend training as evidenced by the results of 
Orelove et al. ( 2000 ). They found that 92 % of educators and 96 % of investigators 
(including child protection workers and law enforcement) said they would attend 
specialized training if it were made available to them. 

 Proper, well-planned, and executed training is critical for professionals to assist 
in identifi cation and reporting of child maltreatment. Given the high incidence, as 
well as the various and complex types of child maltreatment (e.g., sexual, physical, 
emotional, neglect), and often debilitating, long-term consequences for child vic-
tims, professionals need to be equipped to confront this social issue. Detection is 
frequently diffi cult due to the nature and context of some types of abuse as well as 
the secrecy surrounding them. Training allows for an exploration of the often com-
plicated ethical, legal, and  moral  duties involved in the protection of children. The 
professional reporter plays a pivotal role in protecting seriously abused and neglected 
children, and they have the potential to make an impacting difference to the child’s 
and family’s life.  

    Widespread Variation in Training Efforts 

    Educators 

 While it is recognized that educators and early interventionists can play a pivotal 
role on child protection teams (Orelove et al.  2000 ), there is also an international 
consensus that most educators are ill equipped to perform their duties as mandated 
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reporters. For example, although all of the educators and investigation workers in 
the Orelove et al. ( 2000 ) study in the USA were mandated reporters, less than a third 
reported being very knowledgeable about the process to report child abuse to child 
protection services (CPS). Seventy-nine percent of the educators said that their 
employers had a policy on reporting abuse, but only 25 % of them had received 
training on the policy within the past 3 years. According to Kenny ( 2004 ), almost 
two-thirds of the teachers surveyed in the USA reported having no training in child 
abuse during their preservice training, and very few teachers were aware of their 
school’s procedures for reporting abuse. In addition, teachers claimed inadequacy in 
their ability to detect and identify all types of child abuse even when they had train-
ing. This lack of training has been documented in other countries as well. Buckley 
and McGarry ( 2011 ) found that 61 % of their beginning teachers in Ireland reported 
their training in child protection while pursuing their degree to be inadequate. 
Similarly, McKee and Dillenburger ( 2009 ) found that undergraduate students in 
Ireland in initial teacher education, early childhood studies, and health and leisure 
studies had some basic awareness of child abuse and neglect (CAN) issues, but their 
knowledge base was inconsistent and did not reach the levels required for those who 
will work directly with children. 

 The fi ndings from a study by Walsh et al. ( 2008 ) in Australia, although con-
ducted on solely neglect and physical abuse, bear reporting here. They found that 
teachers with no formal child protection training were more likely to both detect and 
report child physical abuse and neglect than those with formal training. They 
hypothesize that training may, in fact, provide teachers with increased awareness of 
the complexities of child maltreatment, such that “the more teachers know, the more 
they may realise they do not know” (p. 991). This is consistent with the fi ndings of 
Buckley and McGarry ( 2011 ) who found that many of those teachers who recall 
having no training (51 %) considered themselves confi dent, while the majority of 
those who had training (59 %) were not confi dent or certain about their ability to 
identify abuse. This lack of confi dence may indicate the inadequacy of their training 
as well as a misperception of one’s abilities despite lack of education. 

 Many countries have begun to make programmatic efforts to provide training to 
teachers. In Queensland, Australia, teacher training includes a 3 h school-based 
interactive workshop using a standard package comprised of audiovisual segments, 
activities, question and answer clarifi cation, and small group discussions on case 
scenarios (Walsh et al.  2008 ). Training is delivered by school leaders, generally 
principals and school/guidance counselors rather than child protection specialists. 

 In 2001, Hawkins and McCallum sought to evaluate the South Australian 
Education Department Mandated Notifi cation Training (Hawkins and McCallum 
 2001 ). The training is a 1-day workshop designed to prepare educators and other 
mandated reporters to fulfi ll their reporting obligations. It includes an examination 
of one’s values, attitudes, and experiences, the importance of maintaining a child/
young person’s focus and perspective when considering the possibility of child 
abuse and neglect, legal responsibilities, and recognition and notifi cation of sus-
pected child abuse and neglect. Using a control group, they found that, comparatively, 
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participants in the workshop had increased confi dence in their ability to recognize 
the indicators of abuse as well as increases in awareness of their reporting responsi-
bilities, knowledge of what constitutes reasonable grounds, and of how to respond 
appropriately to a child’s disclosure of abuse. 

 The literature on educators demonstrates that while they often make many reports 
of child abuse, they may also lack proper training to carry out their duties. Training 
is sporadic and inconsistent at best. The extent to which teachers are trained in child 
abuse seems to vary signifi cantly across countries.  

    Physicians 

 Physicians, especially pediatricians, are often the fi rst to come in contact with cases 
of suspected child abuse and neglect (Yehuda et al.  2010 ). However, it has been well 
documented that they may not receive adequate training in medical school (Johnson 
 1993 ). The majority of medical residents, pediatric program directors, and child 
protection program directors, in Canadian pediatric academic centers, rated their 
training in child maltreatment as “somewhat adequate, needs improvement” (Ward 
et al.  2004 ). Cavanagh et al. ( 2004 ) found that fewer medical staff (nurses and psy-
chiatrists) had received training in asking about abuse than the nonmedical staff 
(therapists/psychologists). In addition, Kenny ( 2001b ) found that slightly more than 
half (52 %) of the medical residents in her study reported having some education in 
child abuse in their training. Further, physicians may be ill informed about specifi cs 
related to abuse. For example, it was found that they tend to associate certain factors 
with child sexual abuse (such as religion, race, and family size), despite research 
demonstrating a lack of connection between these variables and a risk of experienc-
ing child sexual abuse (Lentsch and Johnson  2000 ). 

 There is currently no specifi c mandated training in child abuse and neglect as a 
required subspecialty experience in pediatric residency education in the USA as per 
the Pediatric Residency Review Committee of the Accreditation Council for 
Graduate Medical Education (Narayan et al.  2006 ). For residency programs that 
offer didactic training in abuse issues, the majority (52 %) have been found to offer 
3–6 h of training, and sessions were taught by physician experts (87 %) in child 
abuse and neglect. Overall, many pediatric residents leave residency with limited 
clinical training in child abuse and neglect, having been exposed to less than fi ve 
cases of abuse. Narayan et al. ( 2006 ) found that 59 % of pediatric residency pro-
grams offer no mandatory rotation and 25 % offered no rotations at all in child abuse 
and neglect. However, 75 % did offer a mandatory, elective, or both rotations. 
Interestingly, elective rotations appeared to provide more comprehensive coverage 
of abuse and neglect. 

 In New York (USA), where there is a mandatory 4 h child abuse and maltreat-
ment course for professionals (including physicians, mental health counselors, 
nurses, school service personnel, etc.) prior to licensure, Khan et al. ( 2005 ) sur-
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veyed physicians who had completed the course. On average, 90 % of the 
physicians answered the ten test items on child abuse correctly. Fifty to 85 % stated 
that the course made a signifi cant difference in their knowledge and practice. 
However, results revealed that almost half of the surgeons and internists did not 
know how to initiate a report of abuse. The authors conclude that while the course 
may improve awareness, it may not increase reporting. 

 Palusci and McHugh ( 1995 ) utilized a child sexual abuse training for physicians 
(fellows, students, residents) that consisted of 3 h of didactic training and 6–12 h of 
patient care exposure and found that participants had a signifi cant increase in their 
test scores on knowledge of various aspects of child sexual abuse (pre-post). The 
training utilized a multidisciplinary approach including video, direct patient care, 
supervision, interview, and medical examination. They believe that this approach 
had advantages over lectures and case discussions. This is consistent with Ward 
et al. ( 2004 ) who found that only 7 % of their medical residents reported didactic 
training as a strength, when being taught about child maltreatment. 

 The extent of training received by physicians seems to vary according to spe-
cialty. Starling et al. ( 2009 ) found that pediatric programs provide far greater train-
ing and resources in child maltreatment than emergency medicine and family 
medicine programs. In addition, pediatric programs were more likely to have a 
medical provider who specializes in child abuse, have physician faculty responsible 
for child abuse training, use a written curriculum for child abuse training, and offer 
an elective rotation in child abuse, than the emergency and family medicine pro-
grams. Residents who reported more training and patient experiences performed 
better on the knowledge quiz than those who did not have such experiences. This 
resulted in pediatric residents being more knowledgeable, more comfortable, and 
better trained in child abuse than their emergency and family medicine peers. While 
they performed better than their peers, their average score was still 73 %. 

 Donohue et al. ( 2002 ) utilized an abuse reporting skills checklist in a study in 
order to measure professionals’ ability to master these steps when making a child 
abuse report. The study employed a single subject (third-year medical student) who 
participated in six training sessions (45 min each) over a 4-week period. The fi rst 
two sessions focused on education regarding the state reporting laws and rules. The 
remaining sessions taught skills relevant to initiating child abuse reports, handling 
upset during child abuse reports, role-play of making reports, and handling reports 
with clients. A controlled multiple baseline design across behaviors was used to 
evaluate skills acquisition. Results demonstrated that the participant improved her 
skills in the area of initiating abuse reports (from baseline to follow-up) and an 
improved ability to resolve upset by the caregiver to the abuse report. With regard to 
participant feedback, the participant strongly agreed that the program contributed to 
her professional development, knowledge in reporting child maltreatment, and con-
fi dence in reporting child maltreatment. 

 McCauley et al. ( 2003 ) trained physicians and other professionals by utilizing a 
35 min video, Ask-Sympathize-Safety-Educate-Refer-Treat (ASSERT), and a pre- 
and posttest measuring both knowledge and attitudes. The video, which featured 
role-plays to demonstrate different approaches to diffi cult clinical encounters, such 
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as suspected abuse, was created in conjunction with a multidisciplinary team. 
Physicians were found to have signifi cantly improved knowledge and attitudes 
about abuse after the training and the video was rated highly. Compared to the other 
professionals (nurses and social workers), physicians were found to show improve-
ment in knowledge related to the legal requirements to report abuse and neglect. 

 As Christian ( 2008 ) concludes, much of the literature on physician training in 
child abuse suggests that improving knowledge, while not easy, is simpler than 
infl uencing medical practice. She contends that clinical competence in medicine is 
based both in knowledge and experience. Thus, if the aim of medical education is to 
improve practice, rather than simply just improve knowledge, education must focus 
not only on knowledge but skill development. These skills would be in the area of 
identifi cation of child abuse, addressing concerns with families, reporting suspected 
child abuse, managing consequences of abuse, advocating for families, and working 
with families affected by child maltreatment.  

    Mental Health Professionals 

 Mental health professionals are likely to see many cases of suspected abuse as they 
often work with families in crisis. Clinical and counseling psychologists reported 
that their graduate training programs and internships were defi cient in training them 
to address abuse issues, but those who were trained more recently rated their train-
ing more positively than did earlier graduates (Pope and Feldman-Summers  1992 ). 
However, overall the ratings were still low. More recent graduates reported that their 
programs provided little coverage of abuse issues, but it was an improvement from 
previously trained psychologists. In Australia, Crettenden and Zerk ( 2012 ) found 
that most psychology programs exposed students to issues related to child abuse and 
neglect as part of or integrated into other units of study. This is consistent with 
Champion et al. ( 2003 ) who also found that doctoral programs in psychology 
included information on child maltreatment in several courses in their curriculum, 
most often in ethics courses. Crettenden and Zerk ( 2012 ) conclude that there needs 
to be some agreement on the minimum level of information on child maltreatment 
required for psychology students, both at the undergraduate and graduate levels. 

 Alvarez and colleagues ( 2010 ) utilized an in-person 3 h workshop for mental 
health professionals that included a PowerPoint presentation and video vignettes, 
dissemination of state and federal laws on child abuse reporting, common indicators 
of child abuse, and a review of misconceptions resulting in the failure to report sus-
pected child maltreatment. After random assignment to the control or training 
group, it was found that participants who were assigned to the training group 
improved their knowledge of laws, were able to identify child maltreatment sce-
narios, and evidenced knowledge of skills required to make a report of child mal-
treatment compared to controls. 

 Cavanagh et al. ( 2004 ) report on a 1-day training program in New Zealand devel-
oped to train professionals (nurses, psychologists/therapists, psychiatrists) on physical 
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and sexual abuse inquiry and response. This was developed in response to recom-
mended best practices for trauma and sexual abuse. Evaluations completed on this 
training at the end of the day found that 94 % of participants found some benefi t to 
the training, including increased confi dence in ability to inquire about and respond 
to abuse. Aspects of the training that were rated favorably by participants included 
role-playing, written handouts, and research summaries. Many wanted more time 
for the training, including an extra day. Six weeks after the training, the majority of 
participants reported that the training changed their clinical practice. The training 
had a self-reported positive effect on confi dence and self-perceived abilities both in 
asking about abuse and responding to disclosures. These authors recommend a 
combined skills and knowledge-based program.  

    Law Enforcement 

 Law enforcement plays an important role in identifi cation and responding to child 
maltreatment. In some jurisdictions, police offi cers respond along with social ser-
vices to reports of child abuse, while in other instances they may recognize child 
maltreatment when investigating other crimes. While police offi cers are not required 
to attend university, they typically are trained in police academies. Thus, training in 
child abuse generally takes place during academy training. In the USA, the Police 
Training Commission sets the minimum standards that must be achieved, and the 
topic of child abuse falls into those standards, under the criminal statute of endan-
gering the welfare of children (Rick McGarry, personal communication, December 
1, 2013). Frequently, child protection workers will be utilized during these trainings 
to emphasize policies and procedures. In addition, there may be in-service training 
classes provided by child protection workers for experienced offi cers and for offi -
cers and detectives assigned to police department patrol and juvenile bureaus. 
Currently in the USA, there is no mandatory retraining on child abuse during the 
tenure of an offi cer, and the focus of training in the academy is often on the criminal 
aspects of child abuse. 

 The majority of law enforcement offi cers in the Portwood et al. ( 2000 ) study 
reported at least minimal amounts of training relative to the identifi cation and inves-
tigation of cases of child maltreatment. However, this training seemed to have little 
effect in enhancing their duties. It seems that offi cers receive little formal training 
relative to the identifi cation and/or investigation of child maltreatment beyond basic 
training courses at the beginning of their careers. In addition, it appears that this 
training focuses on legal standards, rather than more practical skills and indicators 
of abuse. 

 Patterson ( 2004 ) describes an 8 h training (including 2+ hours of role-playing) 
for police academy recruits that consists of the signs and indicators of all types of 
maltreatment, procedures for emergency removal of a child from a home, interview-
ing child victims, and reporting child abuse to child welfare authorities. Results 
indicated that those who had the training reported signifi cantly more positive atti-
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tudes of sympathy and caring toward abusive parents, acquired more knowledge 
about child abuse and neglect, and developed more skills than those in the compari-
son group, who did not get the training. Portwood et al. ( 2000 ) report on the need 
for law enforcement to understand child development in order to be able to identify 
child maltreatment and make a report. In their evaluation of law enforcement work-
ers’ decision to report sexual abuse, they found that “whether the act is sexual in 
nature” emerged as the chief determinant in a worker’s assessment of whether a 
particular act constitutes abuse. The authors conclude that law enforcement training 
may emphasize sexual abuse more than neglect or other types of abuse. 

 Overall, the research demonstrates a lack of systematic training with profession-
als as programs vary in length, content, and method of delivery. When training is 
provided, it is often not evaluated properly to ensure learning gains. Further, there 
appears to be a discrepancy between the number of reports made by professionals 
and the number of victims of maltreatment suggesting many victims are “missed.” 
These data support the need to provide more effective training.   

    Hallmarks of Sound Training Approaches 

 Based on over 15 years of working with victims of maltreatment, scholarship and 
experience designing, and delivering reporter training, this author recommends a 
training model that would include training at multiple points in one’s career includ-
ing preservice (university based), in-service (on the job), and continuing education 
for professionals. 

    Recommended Training at Multiple Career Points 

 Most experts agree that training should be ongoing rather than a single information- 
giving course (Johnson et al.  1990 ). In past work, Alvarez et al. ( 2004 ) proposed 
that training preprofessionals should involve providing the trainees with a broad 
knowledge base that has been incorporated throughout the curriculum, whereas 
training of currently practicing professionals should focus on specifi c issues (e.g., 
legal defi nitions, symptoms) and be a part of continuing education. This approach 
also advocates for multiple training at various points in a professional’s career.  

    Preservice Training 

 Training needs to take place early in one’s academic career. Future educators and 
other professionals, for example, often engage in a variety of practicum experiences 
in the community early in their studies where they may potentially come into 
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contact with abused children (McKee and Dillenburger  2009 ). It is imperative that 
preservice training programs include child abuse awareness and reporting laws in 
their curriculum (Skarbek et al.  2009 ). Training should begin in university classes 
and include not only information but case presentations. McKee and Dillenburger 
( 2009 ) recommend that higher education colleges and universities need to support 
the necessity of preservice training by “having clear, accessible, written policies for 
academic personnel, students, and others involved in relevant curriculum delivery” 
(p. 328). Many respondents in the Baginsky and Macpherson ( 2005 ) study stated 
that trainers should not make the assumption that students have had any personal or 
professional experience with abuse, and so no prior knowledge should be assumed. 
This would require very basic information as an introduction to the topic of child 
maltreatment. If preservice training is not required, some students (future profes-
sionals) will graduate without the knowledge, skills, and attitudes required to effec-
tively protect children (McKee and Dillenburger  2009 ). 

 While training at the preservice level is necessary, there are many barriers to 
implementing such training. The concept of an overcrowded curriculum is common. 
Baginsky and Macpherson ( 2005 ) make the argument that “too much competes for 
too little time” (p. 326) in most teacher training curriculums. Similarly, Crettenden 
and Zerk ( 2012 ) found that the respondents in their survey (heads of psychology 
programs in Australia) acknowledged the limited opportunities for faculty to teach 
child maltreatment issues due to the amount of material that has to be covered in 
already full curriculums. They further recommend that accreditation bodies for the 
various professions may want to address the issue of child maltreatment, thus ensur-
ing its inclusion. 

 The lack of a faculty expert may also impede the implementation of child abuse 
training. Baginsky and Macpherson ( 2005 ) reported that 17 % of the courses for 
teachers that dealt with child protection and abuse issues were taught by a nonspe-
cialist. However, there are ways to overcome the lack of faculty expertise. Changes 
to curriculum do not have to be overburdening, but rather programs can draw on 
existing resources (Champion et al.  2003 ). Champion et al. ( 2003 ) contend that 
some programs that may not have a course or faculty expert in child maltreatment 
may be able to utilize a child abuse course that is taught in a different department, 
which may also help with interdisciplinary training. Bryant ( 2009 ) recommends the 
use of CPS staff when training school counselors or inviting CPS staff to school for 
training of all faculty. 

 In many fi elds there appear to be resources available but not being utilized. For 
example, there is a published core content for residency training in child abuse as 
well as a video series available from the American Academy of Pediatrics to assist 
in curricular development for physicians (Narayan et al.  2006 ; Starling et al.  2009 ). 
For psychologists, Miller-Perrin and Malloy ( 2006 ) have suggested child abuse cur-
riculum for both the graduate and undergraduate levels as well as the practice guide-
lines of the Professional Practice Board of the British Psychological Society (British 
Psychological Society  2007 ). McKee and Dillenburger ( 2009 ) describe “Learning 
to Protect,” a child protection resource package for teacher education in England. 
Unfortunately, at many schools, training may come down to one dedicated faculty 
member who ensures that training takes place.  
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    Initial Training on the Job 

 Formal training in school represents only one dimension of what needs to be a mul-
tifaceted approach to education and training for all professionals. Agencies need to 
emphasize the seriousness of the issue of child maltreatment. There needs to be a 
budgetary commitment to the development and maintenance of child protection 
training (Buckley and McGarry  2011 ). Agencies need to embrace the role of pro-
motion of child safety and welfare. It is critical for administrators to provide con-
tinuous training on these issues and “keep the conversation alive” regarding child 
abuse. For some positions, it is essential to provide training once an individual is 
employed for several reasons. First, the agency may have their own policies and 
procedures in addition to those established by law. Second, providing on-the-job 
training will ensure that all employees have been instructed, regardless of the train-
ing that may or may not have taken place at the preservice level. Third, agencies that 
provide training are sending a message to employees about the value of children and 
the importance they place on mandatory reporting. Training can give employees a 
heightened awareness of an agency’s commitment to protecting youth and their 
intolerance of unethical behavior (Wurtele  2012 ). 

 It is recommended that training on child abuse policies and procedures be pro-
vided initially when an individual is hired. Just as there is often a new employee 
orientation that covers employment policies, information regarding the policies and 
practices of the agency surrounding child abuse reporting should be delivered early 
in one’s employment. McCauley et al. ( 2003 ) used this approach by requiring a 
video of various forms of family violence to be shown as part of their standard ori-
entation process by human resources. It is not enough to simply mandate that 
employees be given a copy of child protection policies. Simple distribution or access 
to guidelines and material may not be suffi cient in improving knowledge. Buckley 
and McGarry ( 2011 ) found that even when state guidelines mandate that all staff be 
given a copy of the child protection guidelines, this may not be the case. Only 22 % 
of the sample reported that they read the guidelines. Another 49 % said that they 
were not aware if their school had a child protection policy and 49 % had not read 
it. Eighty-three percent reported that they had no induction at their current school 
(place of employment) to child protection. Botash et al. ( 2005 ) found that only 20 % 
of their medical participants reported access to the New York state protocol regard-
ing sexual abuse. As these authors conclude, “This is not a very effective method of 
providing lasting information” (p. 564).  

    Role of Agency Expert 

 As Buckley and McGarry ( 2011 ) state, training is not a guarantee of learning; how-
ever, it can provide a foundation that is supported by other initiatives. The role of an 
agency expert is one initiative that can be employed at sites. In addition to providing 
on-the-job training, it is recommended that each professional setting (school, 
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agency) should have a team of key personnel with whom employees can consult on 
abuse cases (Hinkelman and Bruno  2008 ). McKee and Dillenburger ( 2009 ) advise 
that a child protection coordinator should be appointed to implement and supervise 
differential training procedures, as well as provide support to faculty and students; 
this individual would be responsible for ensuring ongoing, integrated preservice 
child protection training geared to the needs of each professional group. Assisting 
professionals with developing contacts with these key players can help build rapport 
among organizations, which may in turn increase the likelihood that professionals 
will report suspected abuse. 

 Buckley and McGarry ( 2011 ) report that in Ireland, each school has a designated 
liaison person (DLP) who has been trained by child protective services and acts as 
a resource to school staff. The DLP is responsible for receiving reports from school 
staff and passing them onto child protection. However, this resource is only good if 
staff is aware of and take advantage of it. Buckley and McGarry ( 2011 ) found that 
less than half of the teachers in their schools were aware of the presence of the 
DLP. Baginsky and Macpherson ( 2005 ) reported on the Education Act 2002 in the 
UK, which required every state-funded school to have a designated teacher respon-
sible for child protection (ostensibly having received training in the area). The train-
ing for this teacher has been well established, but the extent to which other teachers 
are trained in identifi cation and reporting varies and thus may affect their ability to 
utilize this resource. Narayan et al. ( 2006 ) found that 84 % of the physicians (chief 
residents) in their study reported that there was an easily identifi able expert in child 
abuse at their facility.  

    Continuing Education/Annual Training 

 Given the changes that take place and new developments in the fi eld of child mal-
treatment, regular, continued education will be necessary. Chen et al. ( 2013 ) state 
that continuing education helps “bridge the gap” (p. 169) between the need for clini-
cal competence in child maltreatment and the lack of suffi cient training in curricu-
lums. Given that some research has found that the longer teachers are teaching, the 
less likely they are to recognize the signs of child abuse (O’Toole et al.  1999 ), it is 
critical to reintroduce training annually. Also, annual presentations are necessary to 
ensure all employees are trained and kept informed of potential legal changes in 
reporting. While Botash et al.’s ( 2005 ) comments are related to medical continuing 
education, they are applicable here. “Continued medical education has been an 
accepted strategy for ongoing learning once medical providers have left the struc-
tured educational venues of medical school and is intended to improve medical 
provider knowledge and lead to improved patient outcomes” (Botash et al.  2005 , 
p. 561). 

 While some states in the USA have instituted mandatory training for some pro-
fessionals, it is critical that new content and information be included as well as more 
creative methods for training are implemented. For instance, Khan et al. ( 2005 ) 
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report that the New York mandatory child abuse course for physician licensure has 
not changed since its inception in 1988. McCauley et al. ( 2003 ) cite barriers to pro-
fessionals obtaining continuing education credit, including lack of time and limited 
funds to travel to conference. Thus, innovative approaches, such as video and the 
Internet, may need to be utilized. This may be particularly relevant as mandates 
require ongoing training. Baginsky and Macpherson ( 2005 ), for instance, describe 
provisions of the Department for Education and Skills in the UK which requires 
training for teachers at the initial level, but also refresher training every two years. 

 Yehuda et al. ( 2010 ) conclude that a “one size fi ts all” training program will not 
work. They found different needs among the various professionals in their study 
(physicians, nurses, psychologists, social workers). Programs will need to be tai-
lored to both the profession and the setting (e.g., hospital based, community based). 
Most importantly, it seemed that those professionals who are signifi cantly involved 
in child abuse in their daily work express fewer needs for training, than those who 
do not face such cases regularly. Those with little contact may need foundational 
knowledge in signs, symptoms, and reporting procedures, while those who work 
more closely may need supervised practice and simulation. 

 Chen et al. ( 2013 ) found that a multidisciplinary sample of child abuse experts 
from various fi elds (medicine, nursing, social work, psychology) reached consensus 
on the need for child abuse education and what that education should entail. The 
most important competencies were deemed to be skills and knowledge of child 
abuse, specifi cally child protection laws. Training should include both information 
on the types of abuse, signs and symptoms of each type, and specifi c policies and 
procedures for reporting child abuse. Instruction should stress the importance of 
reporting suspected abuse and explain the steps to follow in reporting abuse. Given 
the rise of child abuse in youth-serving organizations (schools, sports clubs), infor-
mation on how to report concerns of a colleague’s behavior should also be covered. 
Baginsky and Macpherson ( 2005 ) reported that less than two-thirds of courses 
included information on how to deal with allegations made against a member of 
staff. 

 The use of a multidisciplinary team, including workers from law enforcement 
and child protection, to deliver training can be useful to provide multiple perspec-
tives (Chen et al.  2013 ). McKee and Dillenburger ( 2009 ) state that this can help 
build resources among professionals and provide knowledge of different experi-
ences. The use of these existing professional resources in the community also 
 eliminates the need for faculty expertise. 

 Christian ( 2008 ) provides some guidelines for training with physicians that are 
applicable here with other professionals. She recommends highlighting and repeat-
ing essential messages, encouraging participation in educational interactions, using 
concise graphic educational materials, and providing positive reinforcement of 
improved practices in follow-up. Alvarez and colleagues ( 2010 ) state that best prac-
tices for teaching child abuse reporting include interactive exercises involved in 
practicing the reporting process in real-world scenarios and specifying how and 
when to involve clients when making a report in such a way that minimizes negative 
effects on the family and professional relationship. In some cases, the decision to 
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involve clients may be necessary too such as in cases of extreme danger or sexual 
abuse. Role-playing allows for the practice of complex skills that the professional 
needs to master. Because reporting can be a stressful situation, role-playing these 
techniques will also allow professionals to receive feedback and potentially decrease 
their anxiety when making reports.  

    Discussion 

 There have been several attempts to utilize video and online training to teach child 
abuse training (Kenny  2007 ; McCauley et al.  2003 ; Paranal et al.  2012 ; Walsh and 
Major  2011 ). While these approaches can be easy to implement and update, reach a 
large audience, and maintain a low cost, a pitfall of such approaches is the lack of 
opportunity for discussion among participants. As Alvarez et al. ( 2010 ) report, laws 
are often unclear, and professional dialogue in a training permits occasions to refl ect 
different opinions, enhance interpretative ideas, and recall information. Feedback 
can also be provided about erroneous assumptions in reporting due to personal 
biases. Another advantage of “live trainings” is the ability to address feelings from 
participants. Lidchi ( 2007 ) recommends that training address feelings of impotence 
and occasional burnout that often arises in mandated reporters due to frustrations 
with the system. This may prove critical since previous research has found that 
mandated reporters often do not comply with their legal duty due to negative feel-
ings toward child protective services (e.g., delays in responding, poor responses) 
(Kenny  2001a ; Kenny and McEachern  2002 ). McCauley et al. ( 2003 ) also report on 
clinician barriers that are inherent to the discussion of sensitive topics, such as child 
maltreatment, and how training can assist in breaking down these barriers. Paranal 
et al. ( 2012 ) utilized an online format for child sexual abuse training with profes-
sionals and compared it with the same training done face-to-face. Participants who 
received the web-based training were more likely to report feeling discomfort while 
reading the training materials compared to the in-person participants who had the 
same materials presented to them aloud by a live trainer. In addition, participants 
from the web-based group reported higher mean levels of discomfort while viewing 
video clips, reported a lower likelihood of using steps for protecting children in their 
lives and a lower likelihood of discussing information from the training with a 
coworker or supervisor, and found the videos less helpful compared to participants 
in the in-person training group. Finally, the in-person group participants were more 
likely to report that there were enough emotional resources provided during the 
training compared to the web-based group participants. 

 Certain procedural interventions, such as the use of checklists and structured 
forms, can result in improved reporting behavior (Carter et al.  2006 ). One advantage 
of checklists is the ease of simplicity of design and implementation and the way in 
which they can be easily audited. As previously noted, the 29-item checklist devel-
oped and used by Donohue et al. ( 2002 ), along with multiple sessions of training, 
resulted in improved skills in the area of initiating abuse reports (from baseline to 

M.C. Kenny



341

follow-up) and an improved ability to resolve upset by the caregiver to the abuse 
report by the participant. This checklist could be utilized with any professional who 
has to make a report of abuse in the context of a clinical relationship. 

    Effective Evaluation of Training Programs 

 While training may be provided, the extent to which it results in improved skills for 
detecting and reporting abuse is unknown. As training programs evolve, performing 
evaluation of them is critical to understanding their effectiveness and helping to 
shape future program planning. Carter et al. ( 2006 ) performed a systematic review 
of studies that evaluated child protection training and procedural interventions from 
1994 to 2005 and concluded that on the whole, evaluation of interventions was poor. 
Most outcome measures were learning achievement, attitudinal change, and clinical 
behavior. Alvarez and colleagues ( 2010 ) report that there are currently no psycho-
metrically validated measures specifi cally developed to assess skills in reporting 
suspected child maltreatment. Another assessment concern is the lack of control 
groups to which comparisons can be made or the use of follow-up to gauge mainte-
nance of knowledge of reporting over time. To date, there has been an absence of 
rigorous, evidence-based approaches to evaluation. 

 One often used measure to ascertain the effectiveness of training is the increase 
in reports made to child protection following training. While researchers would like 
to conclude that increased levels of training lead to greater knowledge and thus 
more reporting, training that focuses on guidelines and reporting regulations may 
not be suffi cient to improve reporting behavior (Kenny  2004 ). In New South Wales, 
Australia, after mandatory reporting of CSA was extended to teachers, in-service 
trainings were provided for school personnel. Following these trainings, the propor-
tion of cases reported to the authorities by school personnel increased from 11 to 
24 % (Lamond  1989 ). Similarly, Eissa and Almuneef ( 2010 ) state that the reported 
annual referral rate of child abuse and neglect cases in Saudi Arabia (to one particu-
lar child protection center) increased ten-fold from 6.4 cases per year in 2000–2004 
to 61.5 cases per year in 2007–2008 (following the implementation of mandatory 
reporting in January 2008 and subsequent training). However, both of these studies 
provide only causal links between training and reporting. In addition, the extent to 
which the reports made are substantiated is unknown. Thus, potentially spurious 
reporting (or overreporting) is one possible effect of increased training. 

 Much research on professionals and child maltreatment relies on self-report 
(self-reported knowledge and reporting skills). Carter et al. ( 2006 ) found that some 
training programs showed self-reported increases in knowledge and confi dence fol-
lowing the intervention. Cavanagh et al. ( 2004 ) found that training had a self- 
reported positive effect on confi dence and self-perceived abilities both in asking 
about abuse and responding to disclosures. Ward et al. ( 2004 ) had residents self-rate 
their personal competency in the initial evaluation and management of abuse cases. 
However, self-reporting may not be a measure of actual competency. Factors associ-
ated with higher competency scores included more years of training and number of 
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cases of suspected abuse seen during training. Surprisingly, the completion of a 
clinical rotation was not associated with the competency score. Thus, those who had 
done a rotation in child protection desired more training just as those who had not. 
Narayan et al. ( 2006 ) based their data on chief residents’ perceptions of the perfor-
mance of residents rather than assessing clinical skills of the resident themselves. 
Thus, it may not correlate with actual improved clinical skills. As these authors 
state, more direct measures of the clinical skills of residents in child abuse and 
neglect would be a preferred method of assessment. Another means of data collec-
tion has been to ask program directors to rate the adequacy of their training pro-
gram, demonstrating a potential bias (Dubowitz  1988 ). Self-report is subject to 
social desirability and other biasing infl uences (Cavanagh et al.  2004 ), particularly 
when reporting on behavior that may not be consistent with one’s role as a mandated 
reporter (Bryant  2009 ) or admits to not protecting children. 

 Some researchers have tested participant knowledge, which is an improvement 
in measuring outcome, although comparison control groups and follow-up are still 
lacking (e.g., Kenny  2007 ). However, gains in knowledge captured on a test may 
still not demonstrate actual knowledge gained or translate into clinical competence. 
For example, Botash et al. ( 2005 ) utilized a pre-/posttest design with 30 questions. 
While they found that all medical providers showed signifi cant cognitive gains fol-
lowing this self-study course on sexual abuse, knowledge did not imply compe-
tence. Specifi cally, in an essay question, the participants misinterpreted test results 
and failed to make recommendations for legal advocacy. 

 Learner satisfaction, another common form of measurement, cannot be used to 
indicate learning gains (Howarth and Morrison  1999 ). Frequently, training pro-
grams employ course evaluations at the end of the training with the belief that if the 
training is rated useful, there is no need for further evaluation. While participants 
may be very satisfi ed with training (which is often the case), satisfaction does not 
equal learning. While learner satisfaction may be important to measure in terms of 
knowing what types of training are agreeable to professionals, it does not measure 
knowledge. 

 Many studies use case vignettes and alter characteristics or wording (Johnson 
et al.  1990 ) in order to gain participants’ responses. Ford et al. ( 2001 ) used profes-
sionals’ assessment of an artifi cial “as if” situation. While Donohue et al. ( 2002 ) 
used a multiple baseline design and empirically evaluated the results of the training, 
the evaluation of the participant occurred in a contrived child abuse situation with a 
confederate mother. When contrived or “as if” situations are used, it is not possible 
to determine how participants will perform in actual abuse scenarios. Transfer of 
skills from vignettes and case examples to real-life situations remains uncertain. 
Further, contrived scenarios do not allow for a full inspection of all the relevant 
variables that would be present in a real-life situation (Ford et al.  2001 ). 

 Researchers acknowledge the limitations of the current evaluation methods (pri-
marily self-report) which may not accurately refl ect participants’ actual level of 
knowledge or reporting behavior. Future evaluation may want to include video 
vignettes as a useful alternative to written narratives. This would allow for visual 
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cues of victims, disclosure in the victims’ own words, and a more realistic case 
presentation. Botash et al. ( 2005 ) used videotaped case examples which they believe 
may have improved physicians’ competence in correct identifi cation of sexual 
abuse. They also recommend the use of a series of cases, where the practitioner has 
to make more complete assessments. 

 Kirkpatrick ( 1967 ) offers a multidimensional model of evaluation which has four 
goals and would be useful to employ in future evaluations of training programs. The 
fi rst dimension, reaction, includes the participants’ reaction during and after the 
training to gauge their sense of satisfaction with the training. Learning, the second 
dimension, is the extent to which the participant has acquired new knowledge, val-
ues, and skills, with an emphasis on long-term learning. The third dimension, 
behavior, is the impact of the training on changing or improving the participants’ 
behavior, evaluating ways in which the participant has applied their learning to 
practice. Finally, the fourth dimension, ultimate goals, refers to the extent to which 
the training has helped the organization achieve its goal. In this case, the goal would 
be the extent to which the training has impacted the identifi cation and reporting of 
abuse by participants.    

    Conclusion 

 One way to help protect children from child maltreatment is to adequately train 
those who are charged with their care in the necessary skills and knowledge to carry 
out their duties. Given the social and legal importance of child maltreatment, it is 
important that adequate training be provided to all professionals and that this train-
ing is rigorously evaluated to ensure competence and skill development. Mandated 
reporters need to be able to act quickly when faced with a situation of potential 
abuse, but their response must be founded in understanding and confi dence 
(Baginsky and Macpherson  2005 ). Educators of future professionals must ensure 
available curriculum, and resources are developed to meet the needs of training in 
child maltreatment and the employment of a resident expert in child abuse or use of 
available multidisciplinary community resource professionals. Repeated training 
throughout professionals’ career is necessary to ensure dissemination of the latest 
research fi ndings as well as to address emerging trends in child abuse and changes 
to legislation. While web-based training shows promise, the ability to discuss the 
information, process sensitive and emotionally distressing information in person 
with colleagues or a facilitator, and receive necessary feedback is critical. Skill 
development, including through role-play, and use of checklists for abuse reporting 
are essential elements for any training. Although empowering individuals with 
knowledge and skills in detecting and reporting child abuse is important, it should 
not continue to be the only focus of prevention. Enhanced training for professionals 
is a precondition for all communities working toward more comprehensive efforts 
to diminish child abuse.     
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    Chapter 17   
 An Evidence-Supported Approach 
to Reporting Child Maltreatment 

             Brad     Donohue     ,     Krisann     M.     Alvarez    , and     Kimberly     N.     Schubert   

            Introduction 

 The reporting of suspected child maltreatment by professionals to appropriate 
authorities is a complicated process that is typically mandated by law. However, 
professionals seldom receive suffi cient training in this area (Wright et al.  1999 ), 
including basic knowledge of appropriate state laws and rules governing the report-
ing of child maltreatment (Sandberg et al.  1986 ). Lack of training in the reporting of 
child maltreatment leaves professionals with insuffi cient knowledge of the report-
ing process (Abrahams et al.  1992 ; Bavolek  1983 ; Baxter and Beer  1990 ) and lack 
of comfort in complying with it (Zellman  1990a ). Ultimately, lack of training in 
child maltreatment reporting contributes to poor decisions that negatively affect the 
protection of children (Bavolek  1983 ; Hinson and Fossey  2000 ). Indeed, Brosig and 
Kalichman ( 1992 ) determined that 40 % of mental health professionals failed to 
report suspected maltreatment during their professional career. Failure to report sus-
pected cases (and failure to suspect a case when a reasonably knowledgeable 
reporter would do so), and reporting child maltreatment unnecessarily, cannot be 
eradicated but can be minimized by effective training. Therefore, it is necessary to 
ensure that professionals know how to identify and report child maltreatment and 
feel comfortable in this process. 
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 We begin this chapter by reviewing general issues in reporting child  maltreatment 
to provide a backdrop against which to appreciate state and federal laws protecting 
children from maltreatment and to identify evidence-based methods of involving 
family members in the mandated reporting process. We then review standardized 
programs that have been utilized to train professionals to report child maltreatment 
effectively and highlight our evidence-supported training program to assist profes-
sionals in achieving requisite competencies and motivation to optimize their skill 
sets in reporting suspected child maltreatment to appropriate authorities.  

    General Procedures Involved in Reporting Child 
Maltreatment 

    Reporting Requirements and Processes 

 Professionals (e.g., medical or mental health providers, teachers, military) are man-
dated by governments in many jurisdictions to report suspected child maltreatment 
to appropriate child protective service (CPS) agencies or local police departments, 
usually through telephone correspondence and followed by written documentation 
(Heymann  1986 ). In the United States, toll-free telephone lines have been estab-
lished to facilitate this process. The initial oral report assists in protecting children 
from imminent danger and is a fi rst step in determining reporting requirements 
(Merriwether  1986 ). Individuals who receive these reports (local police depart-
ments; CPS) are designated to assess potential child maltreatment as consistent with 
state and federal laws (Koralek  1992 ). In rural areas, and when children are in 
immediate danger, mandated reporters of child maltreatment should contact the 
police to satisfy their legally sanctioned reporting commitments, particularly out-
side business hours (US Department of Health and Human Services  1992a ,  b ). 
Some agencies will permit the initial report of suspected child maltreatment to be 
provided through fax or online, and most have standardized reporting forms that are 
either required or encouraged to be used. 

 After the report is initiated, the recipient or intake agency (i.e., CPS, local police) 
typically solicits information that is relevant to assessing immediate danger, such as 
the context in which the incident or circumstances were determined and a descrip-
tion of the incident or circumstances leading to child maltreatment suspicion. This 
information is important as it helps the recipient to assess immediate safety needs 
and respond to determined safety needs accordingly (i.e., send an investigative child 
protective service offi cer or police offi cer to the child victim within 4 h, 24 h, or 72 
h depending on severity level). Mandated reporters who are legally obligated to 
assure confi dentiality of their clients or patients should initially withhold identify-
ing information about the suspected perpetrator and victim of child maltreatment 
until the recipient of the report indicates that this information is required. That is, 
after the initial information about the incident is provided, some intake agency 
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 offi cers will indicate if an offi cial report needs to be fi led by law, which includes 
disclosure of identifying information. Some offi cers will indicate it is up to the per-
son making the report to determine if child maltreatment needs to be reported, as 
consistent with the law. If the latter choice is offered to the reporter, it is prudent to 
consider full disclosure of the suspected child maltreatment to assist in the investi-
gatory process after consultation with other professionals. The recipient’s identifi -
cation number or name should be obtained and documented in the reporter’s 
professional records after the offi cial report is provided. After an offi cial report is 
accepted, the receiving agency will determine if an investigation is warranted (i.e., 
Kemp  1998 ).   

    Involving Caregivers in the Reporting Process 

 Mandated reporters often believe reports of suspected child maltreatment should 
exclude caregivers of children who are suspected victims of maltreatment. However, 
Berliner ( 1993 ) found that 96 % of caregivers who were involved in the reporting of 
child maltreatment responded without threats or attempts to hurt the persons mak-
ing these reports, and involving family in the reporting process enhances trust of 
caregivers in persons who initiate these reports (Dawes-Night et al.  2006 ). Therefore, 
there may be inherent benefi ts to including caregivers in the reporting of suspected 
child maltreatment (Stadler  1989 ). In doing so, it is advisable to listen to caregiver 
concerns about the reporting process and reiterate federal and state laws necessitat-
ing suspicion of child maltreatment (Weinstein et al.  2000 ). 

    Written Report 

 Written reports of child maltreatment are often required immediately but in some 
jurisdictions are legally mandated to occur within 72 h of an initial oral report. 
These reports may provide more details of suspected child maltreatment than origi-
nally provided to assist investigative offi cials (Heymann  1986 ). Forms are available 
from most CPS agencies to assist in reporting suspected child maltreatment (Shanel- 
Hogan and Jarrett  1999 ). Typically these forms include the vital information about 
the child’s situation: demographics about the child (or children) who is the sus-
pected victim of child maltreatment, demographics and other relevant details about 
the parents of the suspected victim, the nature and extent and timing/duration of the 
maltreatment suspected, relevant injuries suspected to have been caused to the child, 
relevant behavior of the child (including any disclosures) and her or his siblings, and 
demographics of the reporters (Merriwether  1986 ). It is imperative that information 
is provided objectively, without judgment or interpretation, focusing on the objec-
tive facts about the child (Berliner  1993 ). Reporters may provide information to 
ensure safety of the child victim (e.g., perpetrator’s violence history) consistent 
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with state and federal laws. However, reports about suspected perpetrators should 
be limited to the suspected incident of child maltreatment or protection of 
children.  

    Institutional Requirements 

 Schools, businesses, and other organizations often have child maltreatment report-
ing policies that are governed internally. For example, some school policies require 
that parents be informed that the report has been made (Remley and Fry  1993 ) or 
that school-appointed offi cials report suspected child maltreatment. In such situa-
tions, it is important that mandated reporters maintain conduct that is consistent 
with state and federal laws where these exist. For instance, if the institutional admin-
istration or head decides not to report an incident in which child maltreatment is 
suspected by a subordinate mandated reporter, the subordinate’s obligation to report 
remains.   

     Established Training Programs to Assist 
in Reporting Child Maltreatment 

 Although training programs have been developed to teach professionals to report 
suspected child maltreatment, most of these programs were not developed utilizing 
controlled research methodology. Macleod et al. ( 2003 ) conducted a training pro-
gram with medical doctors, but did not assess the participants’ competencies in 
reporting child maltreatment. McCauley et al. ( 2003 ) empirically developed a train-
ing program for physicians and other staff members that involved a 35-min training 
video showing how to report suspected child maltreatment. The video provided 
defi nitions, epidemiology, patient presentations, and treatment options. Additionally, 
the program included role-plays to teach participants to respond to violence. Results 
of questionnaires, completed before and immediately after training, indicated that 
the program was effective in the identifi cation of physical indicators of child mal-
treatment, but not in their knowledge of legal reporting requirements. 

 To assess child sexual abuse reporting, Palusci and McHugh ( 1995 ) developed a 
training curriculum for physicians and students working in a medical hospital set-
ting. The program involved approximately 90 min of didactic training in interview-
ing, sexual development, and the psychological basis of sexual abuse evaluation. 
Participants also evaluated a child through a medical exam for sexual abuse and 
spent 1 year training in a child abuse clinic. Results indicated that there was a sig-
nifi cant improvement for those who took the training course in female anatomy, 
reporting of sexually transmitted infections (STI), and case analyses of four possi-
ble child sexual abuse scenarios. Overall, it was shown that this training program 
increased the extent to which the participating medical doctors and students would 
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be capable of competently reporting child sexual abuse as per case studies and 
increased knowledge in STIs and female anatomy. 

 Hawkins and McCallum ( 2001a ,  b ) examined the Southern Australia Education 
Department Mandated Notifi cation Training program, which is a 1-day training pro-
gram designed to increase knowledge or awareness of intrapersonal variables that 
infl uence educator responses to child maltreatment, how to take the perspective of 
the child victim, and recognize child maltreatment, including knowing when to 
report and how to do so. They evaluated individuals who had previously completed 
the program compared to those who had not. Those who had completed the program 
demonstrated greater perceptions of preparation to report suspected maltreatment, 
had more appropriate responses to hypothetical conditions, and were more likely to 
recognize sexual maltreatment in vignettes. 

 McGrath et al. ( 1987 ) demonstrated the initial effi cacy of a teacher awareness 
workshop to assist elementary teachers in detecting and reporting child maltreat-
ment. In this study, a baseline of questionnaires was administered to 184 elementary 
teachers. Eight questions were specifi c to the teachers’ own experience with child 
maltreatment and knowledge of indicators of child maltreatment, fi ve questions 
assessed legislative requirements specifi c to reporting child abuse and neglect, and 
fi ve questions assessed school board policy on abuse and neglect, and 19 statements 
about child abuse and neglect were answered “true,” “false,” or “I don’t know.” 
Teachers were randomly assigned to a workshop that targeted the aforementioned 
areas or a wait-list control. Two months after the workshop, 37 teachers in the work-
shop condition and 94 participants in the wait-list control condition were re- 
administered the questionnaires. Results indicated that workshop participants were 
more familiar with indicators of sexual and emotional abuse than control partici-
pants (but not physical or child neglect). Workshop participants were also more 
knowledgeable of institutional structure and legal issues and child maltreatment 
facts than control participants at a subsequent 3-month follow-up. Although the 
interpretation of study results was compromised due to high dropout in the experi-
mental condition, this pioneering study supports utilization of standardized assess-
ment measures in the evaluation of training programs to assist professionals in 
reporting child maltreatment and offers promise in the development of the exam-
ined training approach. 

 Reiniger et al. ( 1995 ) evaluated the Identifi cation and Reporting of Child Abuse 
Maltreatment program as a prerequisite for individuals seeking social work licen-
sure. The program delineates child maltreatment and shows when these behaviors 
need to be reported. The program was examined using a pre/post experimental 
design, with 60 % of the participants completing post assessment. Results indicated 
that individuals who completed the program were more knowledgeable about 
reporting child maltreatment. 

 More recently, Kenny ( 2007 ) conducted a study evaluating a web-based program 
to assist educating students in identifying and reporting child maltreatment. The 
program was self-paced, supported by research, and consistent with Florida stat-
utes. The program was evaluated for feasibility and appropriateness by several 
 professionals, including a pediatrician, clinical psychologist, and child forensic 
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 psychologist. Training included information about incidence and prevalence of 
child maltreatment, descriptions and indicators of abuse, emotional and behavioral 
indicators of child maltreatment, legislative mandatory reporting duties, and statis-
tics and reporting procedures related to reporting suspected child maltreatment. 
There was a signifi cant improvement in participants’ knowledge of child maltreat-
ment symptoms and child maltreatment reporting procedures and legislative man-
datory reporting duties after their completion of the training program. Participants 
reported that they enjoyed the training program. The study supported for the fi rst 
time the benefi ts of web-based technology in learning to report suspected child 
maltreatment, demonstrating feasibility and enhanced applicability of child mal-
treatment reporting to the professional development of future educators. 

 A skill acquisition program was developed by Donohue et al. ( 2002 ) that includes 
protocol checklists to assist professionals in reporting child maltreatment with care-
givers being invited to participate in the reporting procedure to some extent. The 
program involved several hours of training and was evaluated in a medical student 
utilizing controlled multiple baseline methodology. The participant’s performance 
in reporting suspected child maltreatment, and managing upset, during standardized 
role-play vignettes with a confederate caregiver (trained research assistant enacting 
the role of a caregiver) signifi cantly improved, but only after the respective skills 
were targeted in training according to an expert who was blind to experimental 
design. Results were reliably maintained in role-play vignettes at 45-day follow-up. 
The participant reported that the program increased her knowledge and confi dence 
in performing these skills. The study, although controlled, was limited to a medical 
student, and training scenarios were specifi c to managing the reporting process with 
a caregiver who was not identifi ed to perpetrate child maltreatment. Additionally, 
the training program did not include information about state or federal laws. 

 Alvarez et al. ( 2010 ) extended the work of Donohue et al. ( 2002 ), assisting dis-
semination of this intervention by converting program content to slideshow format 
(i.e., PowerPoint), restricting training to a single 2-h group workshop, inclusion of 
videotape vignettes showing successful implementation of skill sets (rather than 
live-modeling), disseminating state and federal laws that are relevant to the report-
ing of suspected child maltreatment, review of child maltreatment indicators, and 
clarifi cation of misconceptions that result in failure to report child maltreatment. In 
a controlled trial of 55 mental health professional and student practitioners, partici-
pants were randomly assigned to the aforementioned training program or an ethnic 
cultural sensitivity workshop. Results indicated that participants who received the 
child abuse reporting intervention, as compared with participants who received the 
control condition, demonstrated greater knowledge of child maltreatment laws, 
were better able to differentiate situations that required a child maltreatment report 
from those situations that did not require a report (situations were validated by CPS 
caseworkers), and demonstrated improvements in clinical skills specifi c to reporting 
suspected child maltreatment (as assessed in a questionnaire). Therefore, this pro-
gram is both feasible and empirically validated utilizing controlled methodology. 

 This review indicates that there are several training programs that have been, to 
some extent, successfully evaluated in outcome studies. Only three of these studies 
have utilized controlled methodology (Alvarez et al.  2010 ; Donohue et al.  2002 ; 
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McGrath et al.  1987 ). Most of the child abuse reporting training programs involve 
review and discussion of methods to determine occurrence of child maltreatment 
and child protection laws, and a few teach child reporting behaviors in response to 
relevant case scenarios that involve suspected child maltreatment. The child mal-
treatment reporting intervention that was developed by Alvarez et al. ( 2010 ) includes 
many of these strategies and appears to be feasibly and effectively implemented in 
large groups. Therefore, this curriculum provides an evidence-supported training 
exemplar of the child maltreatment reporting process and is underscored below as 
an exemplary model (see Fig.  17.1  for a summary of its components).   

I. Pre-workshop assessment (optional)
II. Facilitator introduction
III. Training agenda
IV. Relevant Background Information Specific to Reporting Child Maltreatment
V. Identifying Child Maltreatment

a. Child Maltreatment Definitions 
i. Physical abuse (e.g., NRS 432b.090)
ii. Sexual abuse (e.g., NRS 432b.100)
iii. Sexual exploitation (e.g., NRS 432b.110)
iv. Negligent treatment (e.g., NRS 432b.140)
v. Mental injury (e.g., NRS 432b.070)

b. Child Maltreatment Indicators
i. Physical abuse
ii. Sexual abuse
iii. Neglect
iv. Psychological/Emotional abuse

c. Consultation
i. Colleagues
ii. CPS

VI. Reporting Requirements & Procedures
a. Verbal report procedure (e.g., NRS 432b.200)
b. Timetable for reporting (e.g., NRS 432b.220)
c. Report contents (e.g., NRS 432b.230)

VII. Involving Caregivers in the Reporting Process
a. Informed consent/Limits of confidentiality
b. Report initiation

i. Informing caregiver(s)of intent to report
1. Donohue, et al. (2002) checklist

ii. Providing caregiver with options in reporting process
c. CPS procedures involved in the initial investigative process

i. Screening
ii. Investigation
iii. Substantiation
iv. Service Provision

1. Voluntary
2. Mandated

v. Child Placement
vi. Prosecution

VIII. Skills Training Specific to Involving Caregivers in the Reporting Process
a. Videotape modeling of the initiation of child maltreatment report w/ caregiver
b. Videotape modeling of management of upset in child maltreatment report w/ caregiver
c. Participant practice of the initiation of child maltreatment report w/ caregiver
d. Participant practice of the management of upset in child maltreatment report w/ caregiver

IX. Final discussion 
X. Post-workshop assessment (optional)

  Fig. 17.1    Child maltreatment reporting training: workshop format and overview of content of 
training curriculum       

 

17 An Evidence-Supported Approach to Reporting Child Maltreatment



354

    Training Workshop Curriculum to Assist in Reporting Child 
Maltreatment: An Exemplary Model 

 The remaining part of this chapter depicts the training program for child maltreatment 
reporting that was validated by Alvarez et al. ( 2010 ) and briefl y reviewed above. This 
section is written much like a treatment manual and includes factors to assist in deter-
mining appropriate participants, trainers, necessary materials or methods of obtaining 
necessary materials (i.e., PowerPoint presentation of training curriculum, evaluation 
materials, videotapes of curriculum implementation), protocol required to implement 
assessment and training, and background support. It is our intention that this informa-
tion be utilized as a general guide in reporting child maltreatment to appropriate 
authorities, with the assumption that some of its protocols may need to be altered to 
accommodate the broad international audience for which this book is targeted. 

    Workshop Participants 

 Workshop participants are typically professionals who are mandated by law, or by 
industry policy, to report child maltreatment (e.g., mental health providers, teachers, 
physicians). Their educational degrees and experience in the identifi cation and report-
ing of child maltreatment may vary considerably. The ideal number of workshop 
participants is about 13 people per trainer. This number of participants permits suffi -
cient oversight of role-play interactions, which is a critical training component.  

    Training Instructors 

 Training instructors should be professionals who are mandated by law to report 
child maltreatment (e.g., teachers, mental health providers, physicians), familiar 
with local/provisional and federal laws relevant to the reporting of child maltreat-
ment, and formally trained in the curriculum. Whenever possible, it is helpful to 
include trainers who espouse a multidisciplinary perspective and to have co-trainers 
from diverse backgrounds.  

    Materials 

    PowerPoint presentation of training curriculum

 –    Used by instructors to review training program.  
 –   Authors may be contacted to obtain this presentation.     
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  Protocol checklist: Initiating Child Abuse Report with Caregiver(s)

 –    Behavioral instructions in reporting child maltreatment with participating 
caregiver.  

 –   Used by instructors to teach reporting skills and to assess participants in these 
skills.  

 –   See  Appendix A .     

  Protocol checklist: Resolving Upset of Caregiver(s) in Reporting Process

 –    Behavioral instructions involved in resolving upset during reporting process.  
 –   Used by instructors to teach these skills and to assess participants in these skills.  
 –   See  Appendix B .     

  Knowledge of Child Maltreatment Reporting Laws Test

 –    Multiple choice test.  
 –   Used to assess participants’ knowledge in reporting child maltreatment.  
 –   See  Appendix C .     

  Recognition of Child Maltreatment Test

 –    Vignettes with Likert-type response sets.  
 –   Used to assess participants’ ability to identify scenarios that warrant a report.  
 –   See  Appendix D .     

  Clinical Expertise in Reporting Child Maltreatment Test

 –    Multiple choice test.  
 –   Used to assess participants’ clinical expertise in reporting child maltreatment.  
 –   See  Appendix E .     

  Videotape Modeling of the Initiation of a Child Abuse Report with a Caregiver

 –    Videotape demonstrating behavioral steps involved in reporting child 
maltreatment.  

 –   Used by trainers to demonstrate the relevant skill sets.  
 –   Authors may be contacted to obtain this videotape.     

  Videotape Modeling Specifi c to Resolving Upset of Caregiver in Reporting 
Process

 –    Videotape demonstrating behavioral steps involved in resolving upset during 
reporting.  

 –   Used by trainers to demonstrate the relevant skill sets.  
 –   Authors may be contacted to obtain this videotape.        
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    Workshop Format and Overview of Content of Training 
Curriculum 

 The workshop is implemented in a 2-h meeting, and its training components are 
summarized in Fig.  17.1 . The workshop begins with a formal introduction of train-
ers, training agenda, and dissemination of study results and jurisdictional laws and/
or policies that are conceptualized to enhance motivation of participants in the man-
dated reporting of child maltreatment. Instructors describe evidence-supported 
steps involved in reporting child maltreatment, including rationales for doing so. 
Two videotapes are subsequently shown to exemplify the implementation of the 
steps with a caregiver of a suspected victim of child maltreatment, including appro-
priate responses to an upset caregiver. Participants are instructed to practice the 
modeled skill sets, while instructors provide assistance. The workshop concludes 
with a discussion about child maltreatment reporting. When evaluation of partici-
pants is important, the participants may be tested before and after the workshop 
utilizing protocols in Appendices  A  and  B  (percentage of steps/instructions listed in 
the protocols that are satisfactorily demonstrated in role-play vignettes with a con-
federate caregiver) or multiple tests in Appendices  C ,  D , and  E .  

    Pre- and Postworkshop Assessment 

 When it is necessary to evaluate workshop performance (i.e., knowledge and skill 
sets specifi c to understanding and reporting child maltreatment), we have developed 
three assessment measures with good clinical utility, face validity, reliability, inter-
vention sensitivity, and discriminative validity (Alvarez et al.  2010 ). 

 The fi rst scale, i.e., Knowledge of Child Maltreatment Reporting Laws Test, is a 
15-item multiple choice test with a four-item response set (see  Appendix C ). The 
fi rst seven items of this scale are specifi c to federal law, whereas the last eight items 
are specifi c to Nevada and may need to be revised when assessing other 
jurisdictions. 

 The second measure (i.e., Recognition of Child Maltreatment Test;  Appendix D ) 
consists of four scenarios that depict child maltreatment and four scenarios that do 
not depict child maltreatment. Participants read each vignette and subsequently rate 
how likely they suspect child maltreatment and their likelihood of reporting the 
scenario. Responses are based on a seven-point scale from highly unlikely to highly 
likely, with higher scores indicating greater likelihood of suspecting and reporting 
child maltreatment. Better recognition of child maltreatment is indicated when sce-
narios that depict child maltreatment are scored high and scenarios that do not 
depict child maltreatment are scored low. 

 The third measure (i.e., Clinical Expertise in Reporting Child Maltreatment Test; 
 Appendix E ) is a 15-item multiple choice examination with a four-item response 
set. Items query participants about the various types of child maltreatment, child 
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maltreatment reporting procedures, and the infl uence of the caregiver when reporting 
child maltreatment. 

 There is one correct answer for each item. All items and their respective response 
sets in each of the three measures were reliably assessed to be accurate as per pro-
fessionals employed by a local child protective service agency. Answer keys are 
included at the end of each test. Each test requires about 5 min for completion, and 
these tests may be administered in group format. Therefore, they are feasible to 
administer. 

 The two protocol checklists (i.e., Initiating the Child Abuse Report with the 
Caregiver, Resolving Upset of Caregivers in the Reporting Process) may be utilized 
to assess skill sets of participants that are specifi c to reporting child maltreatment 
and managing upset in response to the reporting process. These scenarios involve a 
confederate (usually an instructor) portraying the role of a caregiver of a child who 
is suspected of child maltreatment. The participant is instructed to initiate a report 
of child maltreatment with the confederate (caregiver) either not utilizing the proto-
col checklists or utilizing the checklists to assist in guiding the report. At fi rst the 
confederate is compliant (to assess skills that are specifi c to initiating the report) and 
later becomes upset (to assess skills that are specifi c to managing upset). Each 
instruction listed in each of the protocol checklists in Appendices  A  and  B  is 
assessed as being satisfactorily completed or not. A percentage score (# of com-
pleted items divided by total items possible multiplied by 100) may be quickly 
derived for each protocol (initiating the report in  Appendix A , responding to upset 
in  Appendix B ) separately after the role-play interaction. Completion of 70 % of the 
protocol steps or more in each of the protocols is an indication of satisfactory com-
pletion for each skill set. Each role-play assessment requires approximately 5 min 
to administer and needs a confederate and examiner. Therefore, this measure offers 
the benefi ts of observational assessment, but may be limited to individual or research 
settings because this assessment strategy requires a trained confederate to portray 
the role of a caregiver and an independent rater to score the role-play interaction.  

    Implementing the Workshop 

    Introduction 

 The workshop begins with the trainer providing a personal introduction and posing 
the following three questions in a slide show.

    1.     How many of you have previously reported child maltreatment?    
   2.     What problems, if any, have you experienced in reporting child maltreatment?    
   3.     What concerns do you have with the child abuse reporting process?     

These questions provide an outlet for participants to indicate both good and bad 
experiences with the reporting process and provide an opportunity for the instructor 
to empathize with participant responses prior to the presentation of training 
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material. Participants are typically quick to engage when these questions are 
 presented, appearing more receptive to subsequent workshop information. This is 
important as some participants may be compelled to attend the workshop by their 
employers and may lack intrinsic motivation to receive training.  

    Agenda for Training Workshop 

 The training agenda includes a summary of the 2-h workshop format and topics to 
be discussed (see Fig.  17.1 ). It is reported that a PowerPoint presentation will be 
utilized to review defi nitions of the various types of child maltreatment and legal 
requirements specifi c to reporting suspected child maltreatment in their respective 
state or province (including a timetable of when reports must be made, report con-
tent, and what occurs within CPS after a report is made). The agenda indicates that 
participants will have opportunities to practice and discuss child maltreatment 
reporting skill sets with their peers after viewing videotapes of a professional initiat-
ing a child maltreatment report with a caregiver who later becomes upset about the 
report.  

    Relevant Background Information Specifi c to Reporting Child 
Maltreatment 

 After the agenda is reviewed, instructors engage workshop participants about the 
impact of inaccurate reporting of child maltreatment, the intent of which is to estab-
lish their motivation for training in accurate reporting of suspected child maltreat-
ment. Two slides are presented to address professionals’ failure to report suspected 
child maltreatment accurately. It is indicated that approximately 40 % of mandated 
reporters fail to report suspected child maltreatment at some point in their careers 
and that 6 % consistently fail to report (Besharov  1994 ; Camblin and Prout  1983 ; 
Kenny and McEachern  2002 ; Zellman  1990a ,  b ). Attendees are also informed that 
overreporting by professionals leads to a high proportion of unsubstantiated reports 
(Besharov  1994 ; Foreman and Bernet  2000 ; Kalichman  1999 ; Zellman and 
Coulborn-Faller  1996 ), some of which are clearly not warranted and can cost gov-
ernments valuable resources. Instructors also provide information that is relevant to 
failure of professionals to report suspected child maltreatment as a result of per-
ceived negative consequences. For instance, although it is reported by Baxter and 
Beer ( 1990 ) that about a quarter of professionals fear legal retaliation due to report-
ing suspected child maltreatment, this information is not true due to federal immu-
nity for anyone reporting child maltreatment to offi cials in good faith. Relevant to 
concerns specifi c to physical retaliation by suspected perpetrators, it is pointed out 
that only approximately 4 % of clients respond with threats or attempts to harm 
professionals (Weinstein et al.  2000 ). Of course, trainers need to be careful to avoid 
negation of the potential for harm, however unlikely this may be to occur. 
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 It is reported that Kalichman and Craig ( 1991 ) found 31 % of psychologists 
believed reports of child maltreatment would adversely affect relationships they had 
with their clients, and Kalichman et al. ( 1989 ) found 42 % of licensed psychologists 
believed reporting child maltreatment negatively impacted family therapy. It is 
therefore pointed out that some professionals may struggle between wanting to 
report in an attempt to improve circumstances for the child and fearing reporting 
efforts will result in further harm to the family unit. The instructor balances this ten-
sion in discussion, pointing out that the absence of mandated reporting may lead to 
continued child maltreatment, whereas reporting may lead to the provision of social 
and medical services to the family by CPS. It is also pointed out that Steinberg et al. 
( 1997 ) determined that positive reporting of child maltreatment is signifi cantly 
infl uenced by the presence of a positive therapeutic relationship prior to reporting, 
and involvement of clients in the reporting process may enhance relationships 
between professionals and clients throughout treatment (Levine and Doeuck  1995 ). 
For instance, Weinstein et al. ( 2001 ) determined that 40 % of reported cases of child 
maltreatment resulted in unchanged relationships with the professional making the 
report and that 32 % resulted in improved relationships. Thus, workshop participants 
are encouraged to utilize clinical judgment in the decision to include caregivers in 
the reporting process, including suspected perpetrators of child maltreatment.  

    Identifying Child Maltreatment 

 Accurate child maltreatment identifi cation is frequently identifi ed in the literature to 
be important in the reporting of child maltreatment (Foreman and Bernet  2000 ; 
Kalichman  1999 ). Therefore, the major types of child maltreatment are reviewed. 
Child maltreatment generally concerns psychological abuse, physical abuse/exces-
sive corporal punishment, sexual abuse/exploitation, and child neglect, as governed 
by the state in which the workshop is conducted. However, states or local governing 
bodies vary as to what is specifi cally indicated to be child maltreatment. For 
instance, in Nevada “mental injury” is the concept used instead of “emotional” or 
“psychological” abuse. Therefore, instructors show specifi c defi nitions of child 
maltreatment that are governed in the state or local jurisdiction for which the work-
shop is conducted and subsequently attempt to solicit comments from workshop 
participants that demonstrate their understanding of these defi nitions. 

 To assist in further understanding how to accurately identify child maltreatment, 
the instructor provides a slide that specifi es physical, behavioral, and emotional 
indications of the different types of maltreatment (see Fig.  17.2 ). The trainer stresses 
that many of the indicators of child maltreatment (e.g., diffi culty sleeping) are often 
shared between the victim and perpetrator of child maltreatment and that victims 
and perpetrators of child maltreatment often experience multiple indicators of child 
maltreatment (e.g., low self-esteem, anxiety, depression, speech impairments). 
However, participants are also cautioned that specifi c indicators of child maltreat-
ment may be present due to conditions or causes other than child maltreatment. 
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For example, academic diffi culties in adolescents may be indicative of physical 
abuse, but may simply result from a learning disability. In addition, participants are 
encouraged to consider developmental appropriateness of the presented indicators. 
For instance, self-stimulation of genital areas may indicate sexual abuse or simply 
be indicative of normal developmental exploration. Although the aforementioned 
information suggests that apparent signs of child maltreatment may be infl uenced 
by factors that are not specifi c to child maltreatment, it is emphasized that, in gen-
eral, professionals should attempt to validate or disconfi rm their initial suspicions 
with other professionals after examining relevant laws governing the protection of 
children from maltreatment.   

    Reporting Requirements and Procedures 

 Mandated reporters’ lack of knowledge regarding reporting requirements for sus-
pected child maltreatment has been identifi ed repeatedly in the literature and is 
problematic. Therefore, the federal mandate for professionals to report suspected 
maltreatment as required by the Child Abuse Prevention and Treatment Act 
(CAPTA) of 1974 for children less than 18 years of age is reviewed, including rel-
evant laws of the state or province for which training occurs. Instructors need to 
adjust workshop content to accommodate local jurisdictional laws. Although child 
maltreatment protection laws may vary across states, instructors disclose that all 
states require that a report of child maltreatment has to be made when a professional 
believes (e.g., have reason or cause to believe, or have reasonable cause to believe) 
or suspects (e.g., have reason or cause to suspect, or have reasonable cause to sus-
pect) child maltreatment has occurred or when “a reasonable person would suspect 
child maltreatment has occurred.” Thus, attendees are strongly urged to consult with 
at least a couple of professionals prior to initiating the reporting process of child 
maltreatment with CPS and to document any discussions that infl uence the report-
ing process. It is also highlighted that the timeline for reporting child maltreatment 
is usually determined to be as soon as possible, but no later than 24 h after suspicion 

Often evidenced by victim and perpetrator Evidenced by victim

Lack of attachment between perpetrator & victim Unexplained or inconsistent injuries
Self-destructive or aggressive behavior Injuries to multiple areas (bruises across arm)
Mood disorders (anxiety, depression) Injuries w/ specific patterns (e.g., cigarette burn)

Academic difficulty or failure Injuries in various stages of healing

Abrupt outbursts or tantrums Child evidencing poor social skills with peers

Substance abuse Sexually descriptive statements

Difficulty sleeping Sexualized behavior (e.g., self-stimulation,

Low self-esteem sexual aggression & inappropriate contact
Somatic complaints
Malnourished
Inappropriate clothing, poor hygiene
Lack of appropriate supervision
Cognitive or speech impairment

  Fig. 17.2    Indicators of child maltreatment in perpetrators and victims of child maltreatment       
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of child maltreatment. It is mentioned that some states require a formal written 
report to be fi led within a week of the initial report of suspected child 
maltreatment. 

 The distinction between objective evidence and feelings, both of which may be 
acceptable in the consideration of child maltreatment depending on the local juris-
diction, is discussed. Lack of evidence has been reported as a substantial factor in 
the decision by professionals not to report child maltreatment (Finalyson and 
Koocher  1991 ; Kalichman et al.  1989 ). Therefore, concepts of suspicion and belief 
are discussed in light of evidence. 

 The workshop is best suited for professionals (usually mental health profession-
als). Therefore, clarifi cation is provided that confi dentiality privileges and obtaining 
information in the context of research do not negate the reporting mandate. Many 
workshop participants are surprised to learn they should only provide information 
about the suspected perpetrator and victim of child maltreatment that is specifi c to 
the incident or incidents of suspected child maltreatment and future protection of 
the child. Additional information is provided to participants regarding immunity in 
the United States for reporting child maltreatment in “good faith,” and that failure 
to report may result in fi nes, jail time, civil liability, and/or sanctions by professional 
licensing boards. Workshop participants are encouraged to follow reporting prac-
tices of their employers, but are also informed that persons who suspect or believe 
child maltreatment has occurred are mandated to report to CPS, regardless of the 
beliefs or suspicions of their employers. Instructors encourage participants to con-
sult with professional colleagues and professionals within CPS when they are 
unsure how to proceed and to document child maltreatment reports in clinical 
records as well as specifi c rationales leading to decisions not to report. 

 Workshop participants are informed that reports could be made to either local 
law enforcement or CPS and that these agency representatives will request specifi c 
information that is necessary to determine when offi cial reports of child maltreat-
ment are needed. Therefore, with few exceptions (i.e., important circumstances 
leading to suspected child maltreatment, information specifi c to the protection and 
whereabouts of referenced child) mandated reporters should generally not report 
information that is not relevant to suspected child maltreatment to assist in protect-
ing confi dentiality of clients. When children are suspected to be in immediate dan-
ger, or when suspected perpetrators are not family members or within the household 
of children who are suspected of child maltreatment, workshop participants are 
encouraged to contact the local police department rather than CPS.  

    Involving Caregivers in the Reporting Process 

 Workshop participants often do not realize that it may be advantageous to involve 
caregivers in the reporting of child maltreatment, including perpetrators suspected 
of child maltreatment when clinically determined. Similarly, they may be unfamil-
iar with various factors that suggest inclusion of caregivers in the reporting process 
is contraindicated. To assist workshop participants in gaining a better understanding 
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of this tension, the workshop facilitators are trained to fi rst solicit situations in 
which caregivers should be excluded from this process. Facilitators generally empa-
thize or validate these scenarios and subsequently solicit situations in which the 
participation of caregivers in the child maltreatment reporting process may be indi-
cated. Workshop participants are informed that clinical judgment should be empha-
sized in determining the appropriateness of involving caregivers in the reporting 
process to assist in assuring self- and other-preservation (Berliner  1993 ). Along 
these lines, it is emphasized that professionals exclude caregivers in the reporting 
process if they are uncomfortable doing so or suspect this process may be clinically 
contraindicated. Indeed, exceptions to including caregivers of child maltreatment in 
the reporting process are reviewed and may include their history of abrupt aggres-
sion, emotional instability or intoxication, and indications that caregivers may 
attempt to infl uence suspected victims to retract child maltreatment incidents that 
are valid (see Stadler  1989 ). 

 On the other hand, instructors explain that involving caregivers in the reporting 
process may assist in maintaining positive therapeutic relationships, particularly 
when limits of confi dentiality are detailed during informed consent (see Weinstein 
et al.  2000 ). In doing so caregivers are less likely to become upset should a report of 
child maltreatment be indicated later in therapy (Steinberg  1994 ). Moreover, Nicolai 
and Scott ( 1994 ) empirically determined that professionals who routinely reviewed 
limits of confi dentiality were more likely to report child maltreatment in case pre-
sentations, and reporting outcomes are generally more positive when caregivers are 
informed of the decision to report (Weinstein et al.  2001 ). Consistent with Taylor 
and Adelman ( 1998 ), instructors encourage workshop participants to explain to 
caregivers why reports need to be made, soliciting their input in the process of 
reporting and reviewing possible outcomes of reporting. Instructors also inform 
workshop attendees that it is generally a good idea to provide caregivers options in 
the reporting process. Following recommendations of Stadler ( 1989 ), instructors 
emphasize that caregivers should fi rst be presented the option of initiating the report 
themselves. If this option is declined, professionals may offer to initiate the report 
in the caregiver’s presence. When both of these options are declined by caregivers, 
professionals are encouraged to indicate that the report can be made outside the 
caregiver’s presence. This strategy is likely to decrease anxiety while satisfying 
legal reporting requirements. 

 Workshop participants are informed about the process CPS undergoes after 
reports are initiated, which has been identifi ed to be an important training strategy 
(Levine and Doeuck  1995 ; Weinstein et al.  2001 ). Compaan et al. ( 1997 ) found 
professionals are more likely to report child maltreatment when they have an 
 understanding of the reporting process from the perspective of CPS, which helps 
them to guide caregivers through this process (Brosig and Kalichman  1992 ). The 
instructor indicates that there are several steps that occur after the report is made to 
CPS. First, the CPS agent may or may not accept the report. Reports are generally 
accepted when the extent of information provided is suffi cient to permit an investi-
gation to occur (e.g., identifying information provided), and the incident appears to 
be indicative of child maltreatment. If a report is accepted, it may or may not be 
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recommended for investigation. If a report is accepted for investigation, most CPS 
organizations have a priority system to assist in determining their response time. For 
instance, if an incident is associated with imminent risk, the agency may need to 
respond immediately or at least within 24 h. In such events, the child may be 
removed prior to the conclusion of the investigation. In all jurisdictions, child abuse 
investigations must be initiated within 48–72 h of the report to determine whether 
maltreatment occurred and create a case plan to address potential concerns. It is 
explained to workshop participants that it is comforting for caregivers to learn man-
dated reports of suspected child maltreatment can include supportive feedback from 
them, such as outstanding efforts of caregivers to participate in treatment and dem-
onstrations of affection and concern for their children. Similarly, caregivers are 
soothed to learn professionals can provide recommendations during their initial 
reports that children not be interviewed during school hours or that caregivers will 
be available by telephone to arrange investigative meetings that do not occur in their 
place of employment. 

 Workshop participants are informed that CPS and/or differential response agen-
cies may provide services to families regardless of investigative outcomes and that 
services may be provided free of charge. Potential services may include mental 
health therapies, employment services, fi nancial assistance, and parenting resources. 
Services are generally voluntary, although CPS agents may seek a court mandate to 
assure completion of services and well-being of children. Professionals and caregiv-
ers are often concerned that children will be removed or that criminal prosecution 
of the suspected perpetrator will occur. To reassure them, participants are informed 
that although this is a possible outcome of the reporting process, these consequences 
are unlikely unless maltreatment is severe. Indeed, separation of children from care-
givers who are assessed to perpetrate child maltreatment generally occurs only 
when risk of harm is determined by CPS to be imminent, and in such cases separa-
tion is almost always temporary and in the homes of family members. For instance, 
participants are informed that prosecution rates have been reported to be 17 % for 
sexual abuse and approximately 2 % for other types of child maltreatment (Tjaden 
and Thoennes  1992 ). Lastly, instructors remind workshop participants that the goal 
of CPS is ultimately family welfare and reunifi cation even in cases where a child 
needs to be removed for protective reasons.  

    Skills Training Specifi c to Involving Caregiver(s) in the Reporting Process 

 Two videotapes are presented to model the process of reporting child maltreatment 
with a caregiver, including skills that are specifi c to the management of an upset 
caregiver. The respective skill sets are consistent with the previously reviewed mate-
rial. Participants are informed that the professional’s modeling corresponds to the 
behavioral instructions specifi ed in Appendices  A  and  B  (which are distributed to 
participants immediately before the workshop). To assist workshop attendees in 
paying attention to important details, they are asked to put checks next to each 
behavioral instruction that is reviewed by the professional. The instructor presents 
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the fi rst videotaped scenario in which the professional informs a caregiver of his 
intent to report child maltreatment. The caregiver reacts with delayed compliance, 
suggesting disbelief and concern. After all behavioral instructions in  Appendix A  
are modeled, the caregiver demonstrates her upset with the report. This permits the 
professional an opportunity to model each of the behavioral instructions listed in 
 Appendix B . At the conclusion of the videos, participants are prompted to answer 
two questions that are biased to solicit positive responding (i.e., What did you like 
about the professional’s skills? If you were the professional, what would you do 
differently, if anything, to fi t your style?). The videotapes may be obtained by the 
authors, or the behavioral instructions may be modeled by the instructors. 

 After the videotapes are briefl y discussed, participants are divided into pairs and 
instructed to take turns role-playing the two skill sets listed in Appendices  A  and  B , 
respectively. They should be told to utilize the instructions in Appendices  A  and  B  
to guide their efforts. In doing so, many participants are initially hesitant to engage 
in role-plays and are assisted in their practice with encouragement and descriptive 
praise. It is also helpful to inform participants to glance at the respective checklist 
prior to initiating each behavioral step, rather than memorizing instructions. During 
role-play interactions, instructors should briefl y visit with participants, pointing out 
their demonstration of skills and briefl y answering their questions.  

    Concluding Discussion 

 The workshop concludes with a 10–15-min discussion about workshop content. 
Questions are solicited and the following three questions are posed to facilitate posi-
tive exchange of ideas and facilitate generalization of workshop skill sets to every-
day professional situations:

•    How did it feel to practice the skills presented?  
•   How might you be able to apply the training you’ve learned today?  
•   How might you avoid diffi culties implementing this training?       

    Future Directions in Child Maltreatment Reporting 

 Research specifi c to the mandated reporting of child maltreatment is in its infancy. 
Indeed, there are literally millions of professionals mandated to report suspected 
child maltreatment, yet few are explicitly trained to report child maltreatment. Few 
training programs have been formally examined to assist professionals in the man-
agement of this mandate (see section “ Established Training Programs to Assist in 
Reporting Child Maltreatment ”), and even fewer were developed utilizing uncon-
trolled experimental methodology. Therefore, the controlled empirical development 
of training programs specifi c to optimizing the process of reporting child maltreat-
ment is urgently needed, both in general, and to identify optimal components and 
mechanisms (such as the optimal training approach, dosage, delivery method, and 
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teaching team composition). Along this vein, research should be focused on deter-
mining which situations warrant the inclusion of family members and suspected 
victims of child maltreatment in the reporting process, how best to involve these 
persons, and assessment of the benefi ts and risks of their inclusion. Indeed, there is 
a particular need to empirically determine the effects of training programs on family 
safety, cohesion, and stress during the reporting of child maltreatment. In doing so, 
professionals could be randomly assigned to experimental training programs in 
child abuse reporting or training as usual, and the effects of these training programs 
could be evaluated utilizing objective,  real-world  measures (e.g., cases founded for 
child maltreatment, days children separated from their caregivers, family cohesion). 
Establishing consistency in defi ning child maltreatment across states and provinces 
will assist in making it easier to develop standardized training curricula in child 
maltreatment reporting and facilitate dissemination of these programs. Lastly, it is 
important to psychometrically evaluate measures to evaluate child abuse reporting 
training programs, such as the ones reviewed in this chapter.      

    Appendices 

            Appendix A: Protocol Checklist: Initiating Child Abuse Report 
with Caregiver(s) 

 The following protocol checklist may be used to guide mandated reporting of sus-
pected child maltreatment or evaluation of others in doing so. Place a check next to 
each instruction that is completed.

    1.__    Excuse everyone but caregiver(s).   
   2.__    Indicate importance of talking about (description of suspected maltreatment 

incident).   
   3.__    Remind caregiver(s) that laws mandate professionals to report child 

maltreatment.   
   4.__    State why child maltreatment is suspected.   
   5.__    Indicate report must be submitted within 24 h to CPS.   
   6.__    State report may not be accepted if not enough info or incident judged not to 

be abusive.   
   7.__    State CPS may accept report but not investigate.   
   8.__    State if report accepted CPS may conduct investigation of child maltreatment 

within 72 h.   
   9.__    State investigation usually involves caregiver(s), caregiver’s children, and 

relevant others.   
   10.__    State CPS may go wherever child is present to conduct investigation (e.g., 

school, home).   
   11.__    State you can include supportive feedback in report, including 

recommendations.   
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   12.__    State prosecution estimated to occur in <3 % of abuse and neglect cases and 
17 % in sex abuse.   

   13.__    State separation of child from caregivers almost always limited to most 
severe situations.   

   14.__    State that when separation occurs it is usually temporary and the child usu-
ally resides with family.   

   15.__    State report may lead to cost-free services and fi nancial support.   
   16.__    Advise caregiver(s) to be cooperative and respectful with investigators.   
   17.__    State caregiver(s) may be present during call to CPS.   
   18.__    State caregiver(s) may speak privately with CPS after report is made.   
   19.__    State caregiver(s) may speak with CPS after report is made in your 

presence.   
   20.__    State caregiver(s) can avoid talking with CPS after report is made.   
   21.__    Ask how caregiver(s) would like to be involved in reporting process, if at all.   
   22.__    Encourage caregiver(s) to ask questions or express concerns with CPS.   
   23.__    Ask if additional info should be included in report.   
   24.__    Solicit preference of caregiver(s) regarding how report should be disclosed 

with others, if at all.   
   25.__    Assure caregiver(s) and involved parties are safe and optimally prepared for 

reporting process.   
   26.__    State you will make follow-up call to assure all is well after report is made.   
   27.__    Establish safety codes for follow-up call to protect privacy regarding report-

ing process.   
   28.__    Ask caregiver(s) if there is anything else that can be done.   
   29.__    State report will be initiated to CPS.    

   Answer Key for Appendix A    

 Protocol completion is determined by dividing the number of instructions com-
pleted by 29 and multiplying the dividend by 100 to yield the percentage of instruc-
tions completed. 70 % or higher is acceptable, 80 % or higher is good, and 90 % or 
higher is outstanding.  

            Appendix B: Protocol Checklist: Resolving Upset of Caregiver(s) 
in Reporting Process 

 The following protocol checklist may be used to guide mandated reporting of sus-
pected child maltreatment or evaluation of others in doing so. Place a check next to 
each instruction that is completed.

    1.    Make an empathetic statement (“I can see you care about your child very 
deeply.”).   

   2.    State both you and caregiver(s) want to assure child and family are safe and 
without stress.   
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   3.    Assess concerns of caregiver (e.g., “What are you most concerned about?”).   
   4.    Solicit potential solutions from caregiver (e.g., “What can I do to help?”).   
   5.    Remind report may not be accepted, and if accepted, incident may not be 

founded.

   Note: Do not attribute blame throughout interaction.       

   Answer Key for Appendix B    

 Protocol completion is determined by dividing the number of instructions com-
pleted by 5 and multiplying the dividend by 100 to yield the percentage of instruc-
tions completed. 70 % or higher is acceptable, 80 % or higher is good, and 90 % or 
higher is outstanding.  

       Appendix C: Knowledge of Child Maltreatment Reporting Laws 

 Please read each of the following questions, and after each question please circle the 
best response. Questions 1 through 7 pertain to federal legislation, while questions 
8 through 15 are specifi c to Nevada law. Please complete every item regardless of 
the certainty of your answer.

   FEDERAL LAW   

    1.    If a person makes a report of suspected child abuse in “good faith,” and the case 
is NOT substantiated, the reporter is:

    (a)    Guilty of a misdemeanor   
   (b)    Guilty of a felony   
   (c)    Open to civil lawsuit   
   (d)    Immune from civil or criminal liability       

   2.    As a mandated reporter you are to:

    (a)    Report suspected child abuse and neglect.   
   (b)    Interpret evidence of abuse and neglect.   
   (c)    Investigate child abuse and neglect.   
   (d)    Diagnose child abuse and neglect.       

   3.    In order to report child maltreatment, one MUST:

    (a)    Observe the incident.   
   (b)    Suspect child maltreatment has occurred or is occurring.   
   (c)    Have evidence of the incident.   
   (d)    Have a disclosure of child maltreatment by the child.       

   4.    Mandated reporters can be held criminally liable for reporting suspected child 
maltreatment only if they:

    (a)    Make a report about an incident that occurred more than 5 years ago.   
   (b)    Make a report based only on suspicion.   
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   (c)    Make a false report that is intended to harm another.   
   (d)    Make a report that cannot be substantiated.       

   5.    Mandated reporters may initiate a child maltreatment report to:

    (a)    Local law enforcement   
   (b)    Child protective services   
   (c)    Hospitals   
   (d)    Either a and b       

   6.    Which of the following occupations are mandated to report under all 
circumstances?

    (a)    Clergymen   
   (b)    Attorneys   
   (c)    Mental health professionals   
   (d)    All of the above       

   7.    You are ONLY required to report child maltreatment infl icted on individuals:

    (a)    Under the age of 5 years   
   (b)    Under the age of 16 years   
   (c)    Under the age of 18 years   
   (d)    Under the age of 21 years        

   STATE LAW SPECIFIC (The following questions pertain specifi cally to the 
Nevada Revised Statutes: Chapter 432B – Protection of Children from Abuse and 
Neglect and may need to be changed to accommodate recent legislation that is spe-
cifi c to the state to which the workshop is provided.)   

    8.    Which of the following is NOT included in the Nevada Revised Statutes defi ni-
tion of “abuse or neglect of child”?

    (a)    Physical or mental injury of an accidental nature   
   (b)    Sexual abuse   
   (c)    Sexual exploitation   
   (d)    Negligent maltreatment       

   9.    “Reasonable cause to believe” as defi ned by Nevada law refers to:

    (a)    When the mandated reporter suspects abuse or neglect is occurring or has 
occurred   

   (b)    When a reasonable person would believe abuse or neglect is occurring or has 
occurred   

   (c)    When a mandated reporter is told by a reasonable person that abuse or 
neglect is occurring or has occurred   

   (d)    The time a reasonable person would act if abuse or neglect is occurring or 
has occurred       
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   10.    According to the Nevada Revised Statutes, the fi lming, photographing, or 
recording of a child’s genitals is considered which of the following:

    (a)    Sexual assault   
   (b)    Statutory rape   
   (c)    Lewd acts upon a child   
   (d)    Sexual exploitation       

   11.    In the state of Nevada, a mandated reporter who fails to report suspected child 
maltreatment is:

    (a)    Guilty of a misdemeanor   
   (b)    Guilty of a felony   
   (c)    Immune from civil lawsuit   
   (d)    Immune from criminal liability       

   12.    The Nevada Revised Statutes defi nition of “Negligent treatment” includes all of 
the following EXCEPT:

    (a)    Improper supervision   
   (b)    Lack of appropriate education   
   (c)    Lack of caregiver employment   
   (d)    Failure to provide for mental health needs       

   13.    The Nevada Revised Statutes mandate that a suspicion of child abuse or neglect 
must be reported no later than:

    (a)    12 hours   
   (b)    24 hours   
   (c)    36 hours   
   (d)    72 hours       

   14.    According to the Nevada Revised Statutes, the following must be reported:

    (a)    Any instance of corporal punishment   
   (b)    Excessive corporal punishment resulting in physical injury   
   (c)    Excessive corporal punishment resulting in mental injury   
   (d)    Both b and c       

   15.    Nevada law allows for a child maltreatment report to be made:

    (a)    Via telephone   
   (b)    Via FAX   
   (c)    Via email   
   (d)    All of the above        

   Answer Key for Appendix C   

   1 = d, 2 = a, 3 = b, 4 = c, 5 = d, 6 = c, 7 = c, 8 = a, 9 = b, 10 = d, 11 = a, 12 = c, 13 = b, 
14 = d, 15 = d.     

17 An Evidence-Supported Approach to Reporting Child Maltreatment



370

       Appendix D: Recognition of Child Maltreatment 

 Please read each of the following vignettes, and answer each of the questions that 
follow as honestly as possible.

   VIGNETTE #1    

 Six-year-old Stephanie enters your offi ce with a long and linear bruise on her 
upper arm and back of her thigh. She tells you that she fell down on the sidewalk 
over the weekend. You recall noticing similar bruises on her upper arms on at least 
one other occasion. When you confront the mother about Stephanie’s current injury, 
she tells you Stephanie fell on the sidewalk and comments on her clumsiness.

    (a)    From the information provided, how likely are you to suspect child 
maltreatment?     

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

     (b)    Regardless of your answer to the previous question, how likely are you to make 
a report?    

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

    VIGNETTE #2    

 You are the therapist to Lisa, a 30-year-old woman struggling with her husband’s 
relationship with his daughter. Lisa’s husband, Martin, has a 10-year-old daughter, 
Theresa. For years, Lisa has felt that Martin and Theresa are “too close” and she is 
uncomfortable with their relationship. She reports that Martin is extremely protec-
tive of his daughter and does not allow her to play with other children. Lisa describes 
Theresa as timid and reports that she overheard Theresa say that her father shouldn’t 
put his hand “there” one morning in her room with the door closed.

    (a)    From the information provided, how likely are you to suspect child 
maltreatment?     

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 
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     (b)    Regardless of your answer to the previous question, how likely are you to make 
a report?    

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

    VIGNETTE # 3    

 Shaunte is a 13-year-old female who has been referred to you by her school 
counselor for treatment of test anxiety. During a session you notice multiple 
scratches on her shoulder. You inquire about the scratches on her arm. She reports 
she was having an argument with her mother, and as she turned to walk out of the 
room, her mother grabbed her by the shoulder and “accidentally” scratched her. Her 
mother apologetically recounted the same story.

    (a)    From the information provided, how likely are you to suspect child 
maltreatment?     

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

     (b)    Regardless of your answer to the previous question, how likely are you to make 
a report?    

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

    VIGNETTE #4    

 Jason is a 9-year-old male who has been seeing you for 3 months. You notice that 
Jason has a burn on the inside of his hand. When asked about the injury, Jason 
reports that he burned himself by grabbing a hot pan when cooking his dinner last 
night. Upon further discussion, he reports that his mother is never home because she 
is either at work or gambling with her friends. Jason informs you that there is food 
in the house and the bills are paid, but he is almost always alone in the house.

    (a)    From the information provided, how likely are you to suspect child 
maltreatment?     

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 
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     (b)    Regardless of your answer to the previous question, how likely are you to make 
a report?    

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

    VIGNETTE #5    

 You have been seeing the Parkers for family therapy for 4 months due to their 
recent failure in elementary school. The parents often make derogatory comments 
to the children during the session. They call them names (e.g., idiot, stupid) and 
blame them for the problems of the family. When you point out the children’s posi-
tive traits, Mr. and Mrs. Parker act genuinely surprised or are highly skeptical.

    (a)    From the information provided, how likely are you to suspect child 
maltreatment?     

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

     (b)    Regardless of your answer to the previous question, how likely are you to make 
a report?    

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

    VIGNETTE #6    

 Joan, a woman that you have been seeing for several months discloses that she is 
concerned about her husband’s actions. She and her husband have a 2½-year-old 
daughter, and she is concerned that her husband will frequently shower with the 
child. She says that her daughter loves to shower with her father and hears the child 
playing in the tub as the father showers.

    (a)    From the information provided, how likely are you to suspect child 
maltreatment?     

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 
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     (b)    Regardless of your answer to the previous question, how likely are you to make 
a report?    

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

    VIGNETTE #7    

 Patrick and Rhonda are attending marriage counseling. Rhonda is extremely 
critical of Patrick and their 16-year-old son, Charlie. Charlie is excelling in school, 
is the Junior Class President, and has many friends. Rhonda recently yelled at 
Charlie for not doing his homework and told him he’d never amount to anything if 
he didn’t do his homework.

    (a)    From the information provided, how likely are you to suspect child 
maltreatment?     

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

     (b)    Regardless of your answer to the previous question, how likely are you to make 
a report?    

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

    VIGNETTE #8    

 James is a 41-year-old client who you have been seeing in therapy for two ses-
sions. He reports to you that he is worried he will not be able to pay his rent, and 
because this has happened before, he may get evicted. James reports if he gets 
evicted, he has nowhere he can go and no place that his two children can stay until 
he fi nds another place to live.

    (a)    From the information provided, how likely are you to suspect child 
maltreatment?     

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 
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     (b)    Regardless of your answer to the previous question, how likely are you to make 
a report?    

 1  2  3  4  5  6  7 
 Highly  Neutral  Highly 
 Unlikely  Likely 

    Answer Key for Appendix D    

 V1 = reportable, V2 = reportable, V3 = not reportable, V4 = reportable, V5 =  reportable, 
V6 = not reportable, V7 = not reportable, V8 = not reportable.  

       Appendix E: Clinical Expertise in Reporting Child 
Maltreatment 

 Please read the following questions and circle the response that best answers each of 
the questions. Please complete every item regardless of the certainty of your answer.

    1.    The greatest predictor of a positive therapeutic outcome subsequent to the mak-
ing of a child maltreatment report is:

    (a)    The age of the client   
   (b)    The quality of the therapeutic relationship prior to reporting   
   (c)    The nature of the alleged abuse   
   (d)    The level of involvement of the client in the reporting process       

   2.    Mandated reporters are always encouraged to discuss their option in making a 
report with:

    (a)    The client   
   (b)    A friend   
   (c)    A colleague   
   (d)    All of the above       

   3.    In most situations, mandated reporters should attempt to inform caregivers of a 
report to child protective services:

    (a)    Prior to making a report   
   (b)    While making the report   
   (c)    After making the report   
   (d)    Subsequent to an investigation       

   4.    In most situations, when making a report of child maltreatment, mental health 
providers should permit caregivers to:

    (a)    Be present while making the call to CPS.   
   (b)    Speak with CPS after the report is made.   
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   (c)    Choose not to be involved.   
   (d)    All of the above.       

   5.    When a client is a suspected perpetrator of child maltreatment, the therapist 
should:

    (a)    Never inform the suspected perpetrator of an intent to report.   
   (b)    Always inform the suspected perpetrator of an intent to report.   
   (c)    Both a and b.   
   (d)    Neither a nor b.       

   6.    A child client has just disclosed a reportable instance of child abuse. You should 
make sure to do all of the following EXCEPT:

    (a)    Remain calm and be open and honest.   
   (b)    Include the child in the mandated reporting process with the child’s 

caregivers.   
   (c)    Stress that it is not the child’s fault.   
   (d)    Listen carefully and remain supportive.       

   7.    Which statement is true?

    (a)    Children never tell false stories about being abused and neglect.   
   (b)    Some children tell false stories about being abused and neglected.   
   (c)    Most children tell false stories about being abused and neglected.   
   (d)    All children tell false stories about being abused and neglected.       

   8.    The likelihood that a suspected perpetrator will respond to a mandated report-
er’s intent to report by threatening or attempting to harm the therapist is 
approximately:

    (a)    4 %   
   (b)    8 %   
   (c)    16 %   
   (d)    32 %       

   9.    Mandated reporters should thoroughly document (i.e., in progress notes):

    (a)    All incidences in which a suspected child maltreatment report is made   
   (b)    Consultations with a supervisor regarding child maltreatment   
   (c)    All incidences in which a decision not to report is made   
   (d)    All of the above       

   10.    Which of the following should NOT be included in a report to CPS:

    (a)    The name, age, and location of the child victim   
   (b)    The name and location of the perpetrator   
   (c)    The name and location of the primary caregiver   
   (d)    The alleged child victim’s treatment plan       
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   11.    If a decision to report suspected child neglect is made, it is usually a good idea 
to inform the caregiver:

    (a)    What the CPS screening process involves   
   (b)    About the possibility of a CPS investigation   
   (c)    Both a and b   
   (d)    Neither a nor b       

   12.    To protect mandated reporters from false and inconsistent allegations, the fol-
lowing information should be included when documenting the circumstances 
of a child maltreatment report in progress notes:

    (a)    Name, age, and location of the child victim   
   (b)    Name of the suspected perpetrator   
   (c)    Name and identifi cation number of the CPS worker contacted   
   (d)    All of the above       

   13.    If a child is removed from the home due to child maltreatment, CPS will fi rst 
attempt to place the child:

    (a)    In a previously determined safe house   
   (b)    In a monitored CPS facility   
   (c)    With family members   
   (d)    Either a or b       

   14.    When a child maltreatment report is made to CPS, the caregiver of the sus-
pected victim may think their child will be removed from their home. This 
belief:

    (a)    Is true   
   (b)    May be true depending on the fi ndings of the investigation   
   (c)    Is true, but only in cases of suspected sexual abuse   
   (d)    Is true, but only when victims are under the age of 10 years       

   15.    If CPS determines that child maltreatment has occurred:

    (a)    CPS generally works towards reunifi cation and treatment for the family.   
   (b)    CPS generally works towards foster care placement.   
   (c)    CPS generally works towards termination of parental rights.   
   (d)    CPS generally determines if the perpetrator will be sentenced.        

   Answer Key for Appendix E    

 1 = b; 2 = c, 3 = a, 4 = d, 5 = d, 6 = b, 7 = b, 8 = a, 9 = d, 10 = d, 11 = c, 12 = d, 13 = c, 
14 = b, 15 = a.    
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    Chapter 18   
 Mandatory Reporting of Child Abuse 
and Neglect by Health Professionals 

             Debbie     Scott      and     Jennifer     Fraser   

        The role of Australian health professionals in reporting child abuse and neglect, in 
particular medical and nursing personnel, has increased substantially during the 
past two decades. This chapter discusses key issues related to the recognition 
and reporting of child abuse and neglect by health professionals in Australia. 
The responsibilities of not only recognising but reporting all forms of child mal-
treatment by doctors and nurses are introduced. Health professionals, like teachers, 
police and other professional groups, are variously obligated through policy and 
legislation to report their knowledge or suspicion of child maltreatment. As well, 
health services impose policies in line with the legislation specifi c to their jurisdic-
tion to assist clinical staff in responding when they know of, or have a reasonable 
suspicion of, harm being caused to a child. In most Australian states and territories, 
if doctors and nurses know or suspect that a child is, has been or is likely to suffer 
signifi cant harm, then they have a legal obligation to report this to designated 
authorities. 
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    A Case Study: Sarah’s Dilemma 

 In the case study below, we provide a scenario that is typical of the experience of 
health professionals working in Australian hospital emergency departments. 
The case study is used to illustrate the issues that they face and that are discussed 
throughout the chapter:

  Sarah is a Registered Nurse working a Saturday afternoon shift in the emergency 
department of a busy regional hospital in Australia. In the State in which she works, Sarah 
has a legal obligation to report knowledge or suspicion of child abuse and neglect in her 
professional role when she has a reasonable suspicion that a child has been, is being, or is 
likely to be, signifi cantly harmed. 1  Sarah has been to all the training sessions offered by the 
hospital regarding reporting of child maltreatment and is aware of her responsibilities. 

 At 5 pm, three year old Brittany presented to the hospital with her mum, Julie, and 
step- father, Garry for treatment of a laceration on her forehead, caused when she fell against 
the coffee table. This was the fi fth time Brittany had been brought to the hospital for an 
injury. None of the previous physical injuries had been considered signifi cant and she had 
never been admitted to the hospital for ongoing treatment of her injuries. Nevertheless, 
Sarah was concerned about a pattern emerging. She became suspicious of the previous 
injuries and concerned about future harm to the child. Sarah was concerned for a number of 
reasons. Garry, like many men in the district, had a well-paid position at the mine site within 
the district. He was known in the community as a heavy drinker. Each of Brittany’s injuries 
had occurred when Garry was at home and not while he was away at work. While explain-
ing to Sarah how Brittany sustained the injury, Julie consistently deferred to her partner 
Garry’s version of events. While she would initiate an explanation, she seemed to be watch-
ing his reactions carefully and would be silent when he interrupted her. Brittany did not go 
to Garry for comfort and cried if Julie left the cubicle. 

 Sarah was aware of her obligations to report her suspicions but was unsure if reporting 
would be the right thing to do for this family. Sarah’s own father was an alcoholic and she 
grew up with him. Occasionally he was abusive to her mother and herself and she feels she 
has turned out well despite this. She feels she knows the family well and has a very good 
rapport with Julie in particular. Garry is away much of the time and Julie is a good mum to 
Brittany. The town they live in is small and many of the men who work on the mine drink 
heavily while at home. Garry behaves in much the same way socially as any of the other 
workers. Sarah is concerned that if she makes a notifi cation of child abuse it might affect 
her relationship not just with this family but with others in the community, violating a trust 
that has developed. She is also concerned that it will only exacerbate the home situation and 
infl ame Garry who will blame Julie for the situation, and may even discover that Sarah is 
the one who reported the abuse. She is not confi dent that her identity will be protected and 
worries about the consequences of reporting. She is not sure if she should confer with her 
colleagues. 

1   In the Queensland mandatory reporting legislation applying to nurses (the  Public Health Act 2005  
(Qld)), a nurse must make a report if she or he ‘becomes aware or reasonably suspects, during the 
practice of his or her profession, that a child has been, is being or is likely to be harmed’ (s 191). 
‘Harm’ is defi ned in s 158 as ‘any detrimental effect on the child’s physical, psychological or emo-
tional wellbeing—(a) that is of a signifi cant nature; and (b) that has been caused by physical, 
psychological or emotional abuse or neglect; or sexual abuse or exploitation’. 
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       Health Professionals and Child Protection 

    Access to Families with Children, Especially in the Early Years 

 Health professionals play an important role in recognising and reporting child 
maltreatment in Australia. The health system including community and hospital 
services provides a fi rst point of contact capable of intervening in child abuse and 
neglect. Until a child starts school or an early childhood education programme, they 
spend their time at home. The outside world may be largely unaware of what occurs 
within families. This magnifi es the responsibility of the health professional in terms 
of identifying, documenting and reporting child maltreatment. 

 Few, if any, children would start formal education without having contact with a 
health professional at some stage prior to that time. In Australia, there is a robust 
Community Child Health Service in all states and territories. Community child 
health nurses are well trained in screening for child abuse and neglect risk indica-
tors. Mechanisms through which child maltreatment occurs and is maintained 
within families generally include developmental history, personality factors, cul-
tural expectations, familial interactions and child characteristics (Daro  1993 ; Zeanah 
et al.  1997 ). At the same time, it is diffi cult to recognise child maltreatment even for 
children like Brittany who present numerous times in early life for injuries. It is 
estimated that one in six children presented to an emergency department for physi-
cal injury and that between 1 and 10 % of these children have actually suffered 
physical abuse (Benger & Pearce,  2002 ). Children under the age of 12 months are 
more likely than older children to be admitted to the hospital for injuries sustained 
through maltreatment. Unfortunately, they are also more likely to die from their 
injuries (McKenzie and Scott  2011 ; O’Donnell et al.  2011 ).  

    Perceived Role/Reporting Practice 

 In Australia, reports by health professionals accounted for only 13.5 % of all reports 
to statutory child protection authorities. This is compared to 24.6 % from police and 
15.1 % from schools (Australian Institute of Health and Welfare  2013 ). In Canada, 
other professional groups report more child abuse and neglect than health-care pro-
fessionals do. In that country, school personnel, police and social workers all report 
more child abuse and neglect than health-care professionals (Tonmyr et al.  2009 ). 
Further research is needed to disentangle the underlying reasons for these fi gures. 
It may be that health professionals are primarily exposed to children who present 
with physical injury or illness. Unfortunately though, there is still the possibility 
that they may not view child protection as part of their role to the same extent as 
police, social workers and others. 
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 A survey of the General Practitioners in Queensland, Australia, revealed that 
even though 97 % were aware of their legal requirement to report child  maltreatment, 
and 69 % had done so at some stage, 26 % had decided, at least once, against 
reporting their knowledge or suspicion of abuse or neglect (Schweitzer et al.  2006 ). 
Unfortunately, it was beyond the scope of this particular study to be able to elicit 
which forms of maltreatment were less likely to have been reported. Results did 
reveal that if the doctor thought this was a one-off presentation of maltreatment and 
not likely to be repeated, then a report, they said, would not be made. Further harm 
to the child was thought to be very unlikely. 

 Similarly in their study of Queensland nurses, Fraser et al. found that of the 930 
registered nurses they surveyed, 21.1 % had never reported maltreatment. Of those 
who had made reports in their professional role, 26.6 % had also decided not to 
report maltreatment on at least one occasion (Fraser et al.  2010 ), despite mandatory 
reporting requirements. These studies reveal that despite the legal obligation placed 
on doctors and nurses to report suspicion or knowledge of child maltreatment, 
sometimes they do not. The reasons are quite well known, as will be discussed in 
this chapter. The way forward in improving these rates is less clear.   

    Recognition 

    Diagnosis 

 Based on the studies reviewed above, there appears to be a number of impediments 
to health professionals reporting child maltreatment. The fi rst of these that we will 
discuss is recognition of past, current and future abuse and neglect. Before clinical 
staff can respond and report, they must fi rst make the connection that what they are 
seeing  is  child maltreatment. In the case of physical abuse, discerning whether a 
presentation such as the lacerated forehead from a fall, as in our case study, or a 
broken arm is due to falling down a fl ight of stairs or being pushed down those stairs 
is not easy. 

 There is quite a signifi cant and well-enough understood literature about the 
injury type and the relationship of injury presentations and physical and sexual 
abuse in particular. Certain physical injury presentations are more likely to have 
resulted from maltreatment. Any fracture in a preambulatory child is concerning; 
however, fractures of the femur (Leventhal et al.  2007 ), rib fractures, bucket handle 
or corner fractures (caused by twisting forces), skull fractures or a combination of a 
skull and long bone fractures are immediately associated with abuse (Bandyopadhyay 
and Yen  2002 ). Head injury is the most common cause of abusive injury-related 
death in children (King et al.  2006 ), and abused children are more likely to sustain 
a head injury than other children, particularly in those under 2 years of age 
(Berkowitz  1995 ; DiScala et al.  2000 ). 

 Head injury in infants is commonly associated with acceleration-deceleration 
injuries that point to the infant having been shaken, potentially a shaken baby syndrome. 
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When considering the causes of injury, it is not enough to undertake a  physical 
assessment of injury and risk alone. Shaken baby syndrome often presents with 
subdural or subarachnoid bleeds, cerebral oedema, long bone and/or rib fractures, 
retinal bleeds and little or no craniofacial trauma (Cadzow and Armstrong  2000 ; 
Kairys et al.  2001 ; Reece and Sege  2000 ). These injuries can be diffi cult to diagnose 
as patients may not exhibit any external signs of trauma, and the symptoms may 
mimic gastrointestinal symptoms (Jenny et al.  1999 ; Kairys et al.  2001 ; Keenan 
et al.  2004 ). 

 When a child presents for treatment of an injury and the parents/caregivers 
cannot explain how that occurred, it should be a cause of concern (Scott  2012 ; Scott 
et al.  2012 ). Other injuries may result as an unintended consequence of corporal 
punishment, for example, a child attempting to avoid being struck and falling. 

 In the case study presented herein, Brittany’s presentation makes the diagnosis 
much less certain. Her parents don’t seem to be telling the same story of how the 
injury occurred, her father appears to have been drinking, and the mother appears to 
be worried about saying too much. 

 A family approach to assessment including psychosocial risk needs to be 
employed. Child abuse and neglect are known to be associated with parental alcohol 
or drug misuse, domestic violence, mental health issues, inadequate housing, fi nan-
cial stress and social isolation, and all of these issues need to be considered when 
assessing for abuse and neglect. Understanding the context of what is occurring at 
home and how that impacts on the family can provide a greater understanding of a 
child’s wellbeing within that family (Scott  2013 ) and inform health professionals in 
their decisions about reporting abuse and neglect. At the same time, it is necessary 
for the emergency department staff to recognise the risks of abuse and neglect and 
make a report of suspicion. That is, they are not making a decision to substantiate 
the suspicion, rather linking the risk indicators to confi rm that a report is necessary 
based on the seriousness of the harm or the potential harm to the child.  

    The Impact of Training in Recognition of Abuse-Related Injury 

 In interviews with Australian doctors, nurses and child protection liaison offi cers, 
Scott et al. ( 2012 ) hoped to better understand factors that infl uence them identifying, 
documenting and reporting child protection issues in emergency departments. The 
majority of the nurses and doctors clearly understood the procedures for reporting 
child maltreatment. However, they reported that training in recognising maltreat-
ment had only ever occurred during their university courses. For many, no training 
had ever been undertaken (Scott  2012 ). 

 Health professionals are not confi dent in recognising and reporting maltreatment 
in New South Wales (NSW) hospitals (Raman et al.  2012 ). There is a considerable 
variation across Australian jurisdictions relating to the level and types of harm that 
require a report to child protection authorities. At one end of the spectrum, doctors 
and nurses in Western Australia must only report sexual abuse. Near the other end 
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of the spectrum, in South Australia, doctors and nurses must report situations of 
physical abuse, sexual abuse, emotional abuse or neglect where a child ‘has 
suffered, or is likely to suffer, physical or psychological injury detrimental to the 
child’s wellbeing; or the child’s physical or psychological development is in jeop-
ardy’ (Mathews and Scott  2013 ). The complexity of the principles and the ambigu-
ity of the terms used to describe the level of harm which activates the reporting 
duty – such as ‘injury detrimental to the child’s wellbeing’ – can cause concern and 
confusion for some health professionals. Because of this, some doctors and nurses 
are inclined to report all maltreatment, regardless of the level of harm, making them 
liable to report cases that do not meet the threshold (Fraser et al.  2010 ; Scott  2012 ). 
There is a confusion around what to report, and nurses in particular may feel they 
are obliged to report all maltreatments as mandated reporters, while others appear 
to be uncertain about what level meets the reporting threshold and so report because 
they are concerned about the consequences for the child and for themselves profes-
sionally if they do not (Fraser et al.  2010 ; Scott  2012 ). Nurses in the Queensland 
study made comments like ‘ It ’ s almost come to a point that we want to protect 
ourselves and anything that can just even come back at you  …  we just report ,  so it ’ s 
almost protecting ourselves ’ (Scott  2012  Page 186) and ‘ it’s better to over report 
than under-report ’ and ‘ better to be safe than sorry ’ (page 191). Mathews et al. 
( 2008 ) noted that this could be due to the ambiguous language in legislation that is 
open to personal interpretation of what constitutes an incident that meets a report-
able threshold. This reporting is reliant on health professionals forming a ‘reason-
able’ suspicion of ‘signifi cant’ harm now or ‘in the future’. This lack of clarity on 
what constitutes harm at a reportable level requires training and appears to be lack-
ing in the training received by health professionals.   

    Fear of Consequences 

    Damage to Therapeutic Relationship 

 Doctors and nurses often develop strong bonds with the families they treat, and 
there is a fear that reporting child maltreatment may damage that relationship 
(Flaherty and Sege  2005 ; Nayda  2002 ,  2004 ; Schweitzer et al.  2003 ; Scott  2012 ; 
Van Haeringen et al.  1998 ). In the Queensland study by Scott ( 2012 ), some doctors 
were concerned that a record of what may end up being an unsubstantiated report of 
maltreatment on a medical record could prejudice the treatment of the family in the 
future. Indeed, they feared that if they reported the family, the family may not seek 
treatment for the child if there was a future injury. Nurses interviewed by Scott 
( 2012 ) were reluctant to report maltreatment for families they knew well. They 
reported that they believed the maltreatment was not serious enough to report, 
sometimes not recognising the maltreatment at all. One nurse commented ‘ If the 
nurse knows the family that makes it hard. If they’re family friends, especially being 
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a small town…they don’t think that they should report, you know, family friends. 
They don’t think that it’s happening ’ (Page 182). In other research, this has also been 
noted in workers facing child neglect. As the social worker deals with the family, 
they are ‘drawn into’ the family’s situation. They can be reluctant to report the 
maltreatment when the family is already dealing with a disadvantage and other 
issues, feeling it will only exacerbate the problems, or their perception changes and 
they become ‘acclimatised’ over time – failing to see the level of harm occurring to 
that child (Tanner and Turney  2003 ). 

 Health professionals were also concerned with damaging the relationship they 
had with adults in their care who were parents. If a parent’s capacity is diminished 
by, for example, a mental illness or substance abuse disorder, the health professional 
may be confl icted as to whether or not to report. In the Scott ( 2012 ) study, they 
revealed some concern that reporting is a violation of confi dentiality with the poten-
tial to exacerbate the parent’s condition.  

    Fear of Being Identifi ed as the Reporter 

 Health professionals have also mentioned a fear of retaliation from the family if the 
identity of the reporter is revealed and of knowing a family and therefore not want-
ing to ‘see’ the maltreatment and ‘not wanting to get involved’, particularly if there 
were issues of domestic violence in the home (Nayda  2002 ; Schweitzer et al.  2003 ; 
Van Haeringen et al.  1998 ). Scott ( 2012 ) found similar concerns, particularly in 
regional and remote centres. Health professionals were very concerned that there 
could be repercussions for them or their families. Despite laws protecting the 
identity of the reporter, those health professions were concerned that other health 
workers, who were related to the family, may note the report in the child’s medical 
record. Comments from a child protection worker in the Queensland study included, 
‘ I think it’s very diffi cult … raising reports, particularly when you live in a commu-
nity and there’s often retribution when Child Safety is involved and things can get 
pretty nasty ’ and a child protection liaison offi cer speaking about nurses who had 
come back to her after a report included, ‘ I do have a couple of occasions where 
people have come back to me and said, Oh I wish I didn’t put that in because the 
family have found out that they were the ones to initially raise the concerns; and 
there’d been repercussions from that ’ (Page 183).  

    Poor Medical Documentation 

 The fear of being identifi ed may go some way to explain why there is reluctance to 
explicitly document concerns in the medical record. Health professionals frequently 
rely on verbal communication rather than written documentation to relay information 
regarding potential maltreatment. Despite the fact that the medical record is a record 
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of patient care and can be used as evidence in court proceedings, documentation 
specifi c to maltreatment is often lacking (McKenzie and Scott  2012 ; Scott  2012 ). 
One study found that fewer than 7 % of emergency department medical records 
complied with the recommended documentation (McKenzie and Scott  2010 ; Scott 
 2012 ). Emergency department nurses seldom document concerns of child abuse, 
instead allowing doctors and inpatient paediatric nurses, who were perceived as the 
experts, to take this role. When patients were transferred from the emergency 
department to the ward, nurses would exchange information at handover that did not 
use the word ‘abuse’ but suggested the admission was ‘suspicious’. Nayda ( 2004 , 
p. 194) described one nurse in South Australia saying ‘We do a lot of talking and 
thinking and handing over…a lot of talking is going on but not documentation’, and 
she noted that nurses were reluctant to document a thorough assessment of cases of 
maltreatment particularly in an emergency department, where encounters with vio-
lent patients were a commonplace. By communicating orally and not documenting 
the maltreatment, nurses were able to remove themselves from the immediate 
picture and therefore minimise their responsibility for the situation (Nayda  2004 ).   

    Medical Context: Professional Culture and Hierarchy 

 The medical system has traditionally included a hierarchical structure, and health 
professionals continue to adhere to this structure. Where differences of opinion 
occur between doctors about whether a child protection report should be made, the 
senior staff member’s decision is generally adhered to, despite requirements to 
report all concerns to child protection authorities (Scott  2012 ). Nurses are reluctant 
to document concerns or generate a report to child protection authorities in circum-
stances where a doctor disagrees with the nurse’s assessment of the situation. In her 
research, Nayda ( 2004 ) identifi ed the subservient position of nurses as an issue in 
identifying and reporting maltreatment, with most nurses unwilling to speak up 
against a doctor who determined a patient was or was not a victim of maltreatment. 
Similarly, Alvarez et al. ( 2004 ) noted that where there is confl ict with a supervisor 
about whether or not a report to child protection is necessary can result in a lack of 
confi dence and frustration. Research in the Queensland study (Scott  2012 ) identi-
fi ed similar issues with one doctor saying ‘ So if the senior medical offi cer disagrees 
with the junior medical offi cer – the senior medical offi cer wins ’ (Page 187). 
Interestingly, one of the child protection liaison offi cers noted that mandatory 
reporting was a way to deal with this medical hierarchy saying ‘ That’s the greatest 
thing about mandatory reporting …if they are suspicious and the senior staff dis-
agree, they are still obliged to report ’ (Page 187). 

 The medical model of practice in an emergency department also plays a role in 
the reporting of child maltreatment. In Scott’s  2012  study, clinicians noted that the 
processes for managing child maltreatment in an emergency department are quite 
different to managing other conditions. The emergency department is typically a 
place where the injury or disease of a patient is identifi ed and their condition 
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 stabilised, and then the care is referred to specialists who ensure ongoing care and 
referral. Emergency departments are busy, high-stress environments, and the work-
load in a busy emergency department was considered an impediment to reporting. 
There is a signifi cant time required for the completion of the reporting process, and 
when the department is busy, the focus has to be on the clinical wellbeing of patient 
care, so the paperwork required for reporting maltreatment takes a lower priority. 
This can occasionally lead to inadequate documentation. One doctor said that there 
was inadequate access to specialists and that where maltreatment was considered to 
be a possibility, it should not be up to the emergency department staff to gather 
information needed to make a report to child protection; instead, a specialist team 
should be called who would undertake an assessment and respond accordingly. 
This, he argued, would put managing child maltreatment into the same paradigm as 
other conditions in the emergency department. While there was an acknowledge-
ment that there are health professionals with this expert training available in special-
ist paediatric hospitals and to a smaller degree during ‘offi ce hours’ in regional and 
remote hospitals, this is not the case in smaller, less well-resourced regional and 
remote hospitals. Access to such expertise would contribute positively to the identi-
fi cation, documentation and reporting of child maltreatment in emergency depart-
ments, particularly in regional and remote hospitals (Scott  2012 ).  

    Child Protection System Responses 

    Practitioner Perceptions of Systemic Failure to Respond 
to Reports and Infl uence on Reporting Attitudes and Practice 

 For the most part, child protection system responses only occur in Australia both 
when there is evidence of signifi cant harm for a child  and  where a parent is unable/
unwilling to protect a child from that signifi cant harm. Reports may be made that do 
not meet the threshold or are dealt with by means other than an investigation 
and subsequent child protection intervention. This may lead to a perception that 
child protection workers are failing to respond to reports by health professionals or 
that health professionals are reporting more cases than necessary to child protection 
systems (Flaherty and Sege  2005 ; Nayda  2002 ; Scott  2012 ). Nayda ( 2002 ) noted 
that some community nurses feared reporting in case the report was not substanti-
ated, and so families might ‘disappear’ from the system, leaving no one able to sup-
port them and monitor the wellbeing of the children. Scott ( 2012 ) found that for 
some health staff, this perceived lack of action on behalf of child protection was an 
incentive to continue to report minor incidents or report the same incident in the 
hope that a multitude of reports would infl uence some sort of action. 

 As well as serving as a barrier to reporting, the lack of understanding of the dif-
ferent frameworks led to some professional tension, with both groups feeling under-
valued by the other. Health staff felt that a perceived lack of action by child protection 
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workers devalued their professional assessment of the need for intervention; and 
child protection caseworkers commented that health staff did not value their profes-
sional assessment and the fact that their investigation may reveal more than was 
immediately known by health staff. Child protection case workers, however, clearly 
valued the input from health professionals and acknowledged that in some circum-
stances a report from health professionals was an incentive to act more quickly than 
others (Scott  2012 ).  

    Perceptions of Child Protection System Responses 

 Scott’s research ( 2012 ) highlighted the concerns of health professionals in relation 
to reporting child abuse and neglect. On the one hand, it is considered a tool for 
protecting children from harm through the implementation of family support, that 
is, an early intervention and protection strategy. On the other hand, it is seen as 
punitive with punishment for perpetrators when cases are substantiated. In the Scott 
( 2012 ) study, some health professionals were reluctant to report because they feared 
the caseworkers would respond by removing children from their homes. Conversely, 
others commonly said that they didn’t see a point in reporting because the child 
protection authorities ‘never did anything anyway’; this was particularly true in 
cases of chronic, low-level neglect. 

 Sites with strong relationships that allowed for informal consultation also seemed 
more willing to share information. This resulted in health professionals receiving 
feedback on the outcomes of reports. These sites also appeared to have a better 
understanding of the issues the other agency faced. On the other hand, sites where 
the only communication was through formal documentation, health staff felt 
undervalued and that the child protection workers didn’t respond to their concerns. 
At the same time, child protection workers felt that the health professionals didn’t 
understand their priorities, and they felt undervalued by health professionals.  

    Interagency Alliances 

 The variable nature of relationships between individuals and departments in the 
hospital and the two agencies (health and child protection) was also a central theme 
that emerged in Scott’s  2012  study. Clinical staff valued verbal consultation and 
found learning from each other’s experiences. Some child protection offi ces noted a 
cooperative atmosphere whereby both agencies relied on the support and expertise 
of the other to make informed decisions for the wellbeing of children. In contrast, 
in other regions, the atmosphere was almost adversarial with all information 
requests having to fl ow through offi cial channels and a refusal to deal one-on-one 
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with professionals from the other agency due to years of entrenched distrust. In one 
site this had come about from an informal comment made by a health professional 
that was used in formal documentation by a child protection worker. The health 
professional felt she had been misrepresented and risked being identifi ed by the 
family. Despite both staff members subsequently leaving their employment, this 
mistrust and fear of being misrepresented continued (Scott  2012 ). 

 The time they spend with children and families in their care, the intimate nature 
of their work, their knowledge of child health and development and the position of 
trust they hold places doctors and nurses in a strong position to detect child 
maltreatment. Skilled health professionals can identify the more subtle signs of 
emotional maltreatment as well as the more obvious signs of physical or sexual 
assault. The way in which medical and nursing staff respond to children such as 
Brittany, as presented in our case study at the start of this chapter, can infl uence how 
the family is supported to provide an optimal parenting environment for her and 
reduce the risk of further injury. Despite the potential barriers to protecting children 
detailed in this chapter, children like Brittany are very likely to be identifi ed as at 
risk within the Australian health-care system. Where community support systems 
are in place, it is likely that such families will be followed up and supported. Early 
intervention and prevention services can be provided but only when the situation is 
recognised, assessed and referred to the appropriate community support networks. 
In the following section, we discuss the way forward in improving this potential.   

    What Can Be Done to Improve Culture, Education 
and Practice? 

 Identifi cation and confi dence in reporting for health may improve with better access 
to training for health professionals (Scott  2012 ). Health professionals working with 
children should have a comprehensive understanding of the nature and context of 
different types of child abuse and neglect, when to be concerned about child protec-
tion matters, how to diagnose abuse-related injury, what should be documented in 
the medical record, the nature of the legal reporting duty, the reporting process 
involved in alerting child protection authorities to a child in need of protection, what 
to expect after a report is made and how best to support the child and family. This 
training should not only occur at the pre-vocational level but needs to be maintained 
during the working life of the health professional. Scott ( 2012 ) identifi ed that inter-
disciplinary training would be most useful. Child protection and health profession-
als, police, teachers and other community workers involved in protecting children 
and the care for their welfare could share training sessions and thereby improve 
their understanding of the needs and restrictions of other workers in the fi eld and to 
build relationships that would facilitate future informal consultation and informa-
tion sharing.  
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    Summary 

 The legal obligation to report suspicion and knowledge of child abuse and neglect 
in Australia is well established, though perhaps not well understood. There are 
numerous strategies and policies in place to assist health professionals to report 
their concerns, and yet many children still do not benefi t because their injuries are 
not reported and investigated. When they are reported, it is because the abuse has 
become so severe the child may not survive the injuries. Early identifi cation and 
prevention is the goal of mandatory reporting of child abuse and neglect, and health 
professionals have a legal and ethical responsibility to act to protect children from 
all forms of harm. To do so, they need to be well supported with training in the 
recognition of child abuse and neglect presentations and be committed to the prac-
tice of reporting knowledge or suspicion of all forms of violence experienced 
by children.     
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    Chapter 19   
 The Social Construction of Disclosure: 
The Case of Child Abuse in Israeli Society 

             Zvi     Eisikovits    ,     Jonathan     Davidov     ,     Laura     Sigad     , and     Rachel     Lev-Wiesel   

            Introduction 

 The gap between the incidence of child abuse and its disclosure is of concern for 
researchers and policy makers alike. The present study describes and analyzes an 
insider’s view of the ways in which child abuse professionals perceive and under-
stand the disclosure of child abuse in one country. A model grounded in a social and 
psychological constructionist perspective was developed based on qualitative data 
collected in 40 in-depth interviews with professionals, including law-enforcement 
personnel, educators, and mental health and health-care professionals. The common 
feature in the disclosure process is the element of social construction. In other 
words, the societal reaction to child abuse including disclosure or its lack thereof is 
a function of social processes related to the values, ideologies, ways of thinking, and 
interests of the various social agents involved in the process. Thus, disclosure is not 
an objective fact-fi nding process resulting in a subsequent assignment of visibility 
and proper societal reaction. The present paper examines these processes in action, 
as perceived by the members of the various professional groups involved in child 
abuse work. Implications for practice and policy regarding child abuse are 
suggested. 
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 All child abuse professionals face the challenge of disclosure. This stems from 
the need to overcome the resistance to understanding the reality of the abuse and 
making it socially visible as a precondition for appropriate societal reaction. These 
obstructionist attempts are often described in the literature as “concealment sur-
rounding abuse” (Katz et al.  2012 ). This phenomenon warrants examining the fac-
tors facilitating and impeding the disclosure of abuse. 

     Disclosure  

 Much of the disclosure literature is based on the perspective of clients (e.g., 
Alaggia  2004 ; Bal et al.  2009 ; Staller and Nelson-Gardell  2005 ). A somewhat 
more limited body of knowledge is based on professionals’ perspectives of the 
disclosure processes (e.g., Ainsworth  2002 ; Kim et al.  2012 ). This literature 
focuses mostly on the perceived impediments to disclosure having to do with 
detection and reporting issues (e.g., Ashton  2004 ; Davidov et al.  2012 ; Melton 
 2005 ; Vulliamy and Sullivan  2002 ). Research shows that various professional 
groups have specialized professional tools to detect and disclose abuse, ranging 
from legal and punitive to therapeutic and educational, depending on their profes-
sional education, orientation, setting, and ideology. The present study addresses 
the detection and the reporting of child abuse from the perspective of various 
professional groups. 

 Law-enforcement offi cers face a unique challenge in dealing with child abuse. 
Ordinarily, they know a crime has been committed because of physical signs of a 
break in, murder, or a complaining witness. In cases of child abuse, they often are 
uncertain if a crime has been committed or not, and their usual investigative tech-
niques are less effective. Suspected victims of child abuse undergo some type of 
mandatory forensic interview conducted by an authorized police offi cer or child 
investigator. Research has found that over one third of suspected abuse victims did 
not disclose physical or sexual abuse during forensic interviews, including cases in 
which proof-based evidence demonstrates that abuse did occur (Hershkowitz et al. 
 2005 ; Katz et al.  2012 ; London et al.  2005 ). Abused children conceal their abuse 
experience for a variety of reasons, including fear, shame, guilt, and the desire to 
protect the perpetrator (Browne and Finkelhor  1986 ; Farrell  1988 ; Goodman-
Brown et al.  2003 ; Hershkowitz et al.  2007 ; Malloy et al.  2007 ). Furthermore, 
investigators have been found to impede expected abuse disclosure in cases in 
which suspected victims were reluctant to share information with them 
(Hershkowitz et al.  2006 ). 

 In educational settings, disclosure is perceived as a two-stage process: fi rst 
 detection and then reporting (Egu and Weiss  2003 ; Mathews and Walsh  2004a ,  b ). 
These stages have been found to be affected by several factors, including the type of 
abuse (physical, sexual, emotional, or neglect) (e.g., Webster et al.  2005 ), teacher 
characteristics (years of experience, parental status, gender, amount of training) 
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(e.g., Kenny  2001 ), and school characteristics (size, teacher-child ratio, climate, and 
socioeconomic status). The last category of school characteristics has received min-
imal research attention (O’Toole et al.  1999 ; Walsh et al.  2006 ). The present study 
helps fi ll this gap in the literature through an examination and analysis of the school 
characteristics fostered by the teachers, who are active social agents with regard to 
the disclosure of child abuse. 

 Medical personnel perceive child abuse as a problem to be handled based on the 
medical model. They regard the phenomenon as a type of disease (Kellog  2007 ). 
The detection of child abuse by medical personnel often begins with specifi c trau-
matic fi ndings in children who are patients in clinics or hospitals (Narayan et al. 
 2006 ). Research shows a signifi cant gap between the incidence of child abuse 
among the population of children experiencing trauma-based injuries and the report-
ing ratio of abuse cases by medical personnel (Stirling and Amaya-Jackson  2008 ). 
The main explanation for this detection/reporting gap is the lack of specifi city of 
abuse signs in the diagnostic process. Thus, abuse becomes part of a long list of 
possible causes that can lead to the fi ndings observed in the medical examination 
(Marchand et al.  2012 ). 

 Social workers and mental health professionals encounter child abuse and related 
disclosure issues mostly at various child protection agencies, women’s shelters, and 
abuse prevention services that provide a safe house to those in need (Melton  2005 ). 
These professionals are responsible for identifying and responding to child abuse 
cases through a three-part process that includes observing, assessing parental behav-
ior, and responding to it (Zellman  1992 ). The process has been found to be affected 
by the professionals’ personal characteristics and belief systems, attitudes, and 
opinions (Ashton  2004 ). More than any other group, social workers and mental 
health professional ascribe relevance to their own sociodemographic characteristics 
that may impede or aid disclosure (Ibaneza et al.  2006 ; Terao et al.  2001 ). Such an 
approach attests to the underlying assumption of the professional groups that child 
abuse and disclosure are social and psychological constructs affected at least to 
some extent by the socioeconomic status and by the cultural, racial, ethnic, and 
personal background of the child abuse professionals. These infl uences are the sub-
ject of inquiry in the present study.   

     Child Abuse as Social Construction  

 The social constructionist lens enables an examination of child abuse from a broad 
sociocultural perspective. Social constructionists seek a heuristic model that focuses 
on the multiple constructions of meaning within a given social reality (Gergen  1994 ; 
Rosen  1998 ). Constructed realities are socially dependent and never objective 
because of the ever-present interaction between cultures and the self. Perceived 
reality is both contextual and subjective and thus co-constituted between the self 
and the surrounding culture and society (Lock  1981 ). From this perspective, the 
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construction of social problems involves active engagement and experiencing on the 
part of the various protagonists (Scannapieco and Connell-Carrick  2005 ; Spector 
and Kitsuse  1977 ). Child abuse is therefore defi ned differently by the different pro-
fessional groups (educators, law-enforcement agents, mental health professionals, 
and health-care professionals), which leads to fundamentally different attitudes, 
perceptions, defi nitions, and societal reactions to the phenomenon. Thus, we can 
frame child abuse as a social problem or a family issue (Ibaneza et al.  2006 ; Terao 
et al.  2001 ), an individual pathology (Kellog  2007 ), or a legal or even political con-
cern related to children’s rights (Melton  2005 ). Professional gatekeepers and their 
construction efforts are all part of the social construction process (Ibaneza et al. 
 2006 ; Fontes  2005 ; Melton and Anderson  2008 ; Haugaard  2000 ).  

    Methods 

 The present study attempted to capture the ways in which professionals perceive 
and understand the disclosure of child abuse and the obstacles to reporting. 
Qualitative methodology is particularly well suited for meeting this objective. 
Based on the social constructivist perspective that underlies our conceptual 
approach, we constructed a data-based theoretical model that can capture the mul-
tiple meanings participants attach to their working experience with child abuse dur-
ing their everyday work (Gergen  1994 ). The present study is part of a larger research 
project that uses a mixed-methods approach and has quantitative and qualitative 
components. 1  

     Ethics  

 The study, including the purposive sampling chart based on the criteria described 
below, was submitted for approval to the Ethics Committee at the University of 
Haifa. Participants received a detailed explanation of the aims of the study. To 
receive their informed consent and to encourage trust and security in the research 
process, participants were asked to sign a document explaining the aims of the 
research, stating their rights, and guaranteeing confi dentiality (Patton  2002 ).  

1   The quantitative component included a national survey to determine the incidence and prevalence 
of child abuse and the reasons for disclosure or lack thereof. Correlates of child abuse and types of 
abuse were also explored. The qualitative component consisted of in-depth interviews with 130 
male and female children and youths aged 12–17, victims of neglect and abuse, across various 
cultural groups living in Israel, including Jews and Arabs. Eighty interviews were conducted with 
professionals to enable the multifaceted exploration of abuse from the perspective of various par-
ticipants in the process. The information will be presented to practitioners and researchers in the 
form of a national database, which can be used for the development of intervention models. 

Z. Eisikovits et al.



399

     Sample  

 Participants in the present study were a purposive sample (Patton  2002 ) of 40 child 
abuse professionals, including educators (10), medical professionals (e.g., physi-
cians and nurses) (10), law-enforcement offi cers (10), and social work and mental 
health professionals (10). Purposive sampling provides access to multiple perspec-
tives, both within and between professions, ranging from line workers to policy 
makers and high-level administrators, geographically distributed throughout the 
country. Interviewees were between 30 and 70 years of age, and their work experi-
ence in the fi eld of child abuse ranged from 3 to 46 years. What all groups held in 
common was that they were in a direct and intensive involvement in the intervention 
of the professionals with the child victims. 

 Data collection was performed using in-depth, semi-structured interviews based 
on an interview guide. The content categories included were identical for all partici-
pating professional groups. The content categories were defi nitions of abuse, belief 
systems regarding abuse, perceptions about disclosure and reporting, the challenges 
of reporting, and the overall challenges that professionals face in their daily work. 
The content categories of the interview guide were based on both a literature review 
and initial in-depth pilot interviews with key informants. The categories included in 
the interview guide were used for data collection and did not emerge from the data 
collected. The interviews lasted between one and one and a half hours. Interviews 
were conducted at the work place of the participants and were tape recorded and 
transcribed verbatim.  

     Analysis  

 Data analysis included open coding to identify the units of meaning, followed by a 
cross-case analysis in which segments from each interview were condensed until core 
themes emerged (Lincoln and Guba  2005 ). The analytic themes are based on a range 
of accounts of professionals holding various attitudes toward child abuse disclosure. 
For example, the theme “we are very good at closing our eyes,” which focuses on the 
commonalities in the social constructions of disclosure and of its absence, is a collec-
tion of the different accounts that fall under a unifi ed spectrum of responsibility for 
disclosure, ranging from child-centered to professional- centered accounts. The spec-
trum of responsibility for disclosure is the essence of the fi rst theme.  

     Trustworthiness  

 In the present study, credibility is accomplished through the systematic presentation 
of quotations and their analysis, allowing the reader to evaluate the ways in which 
reality was constructed and themes were derived from the interviews (Henwood and 
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Pidgeon  1992 ; Maxwell  2005 ). In qualitative research, the emphasis shifts from 
validity to validation. Rather than presenting a fi nished product, researchers describe 
the process by which they arrived at the specifi c constructions underlying the study, 
enabling readers to make their own judgment and to validate or reject the interpreta-
tions suggested (Angen  2000 ; Patton  2002 ). For example, the theme “we are good 
at closing our eyes” is treated in the following manner: we begin by presenting the 
context of the information concerning the research participant; we provide the 
quote; we analyze the quote, including its context, structure, and relationship with 
the unifi ed theme and with the subsequent quote. This detailed presentation of fi nd-
ings is open to scrutiny by the reader and serves to validate the researcher’s system-
atic work. The focus in this type of research is on in-depth subjective analysis of 
experiences rather than on generalization. That said, the analysis provides solid 
exploratory ground for building a heuristic model upon which studies aimed at rig-
orous generalizations can be based (Babbie  2004 ).   

    Findings 

 As perceived by professionals working in child abuse, the processes of disclosure 
are loaded with obstacles and secrecy. The similarities and differences in the 
accounts of various professional groups are illustrated in the subsequent analysis. 

    Commonalities in the Social Construction of Disclosure: 
“We Are Very Good at Closing Our Eyes” 

 An examination of the impediments to disclosure common to all professionals in 
our study reveals a broad continuum as far as the locus of responsibility is con-
cerned. The range extends from placing responsibility for the challenge inherent in 
disclosure on the victims by implying that the victims have hidden interests of their 
own to conceal the abuse to accepting full responsibility by acknowledging that 
professionals themselves have hidden reasons for concealing abuse. 

 Tom, a youth police investigator in a small town, accounts for the one extreme 
end of the continuum of placing responsibility of impeding disclosure on the 
victim:

  What keeps them from telling, in my opinion, that’s what I think, is awareness. These chil-
dren have been convinced, whether by someone in their own family, or in their close 
 community, that it is all right, that they have nothing to fear, that this is the way things are 
meant to be. The abuser [leads them] to understand that they should not report: that it is OK, 
he gives them gifts, buys them things, and so on. When they wake up afterwards, a few 
years go by, and they think no one will believe them, so it’s better that I keep silent. Keep 
the secret and not report. I don’t need to tell you that these things don’t get to the police, and 
they never will. People conquer it and 100 years later it comes up in living room conversa-
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tions. And there is also fear, of the same abuser, what will he do? They don’t understand that 
he will not hurt them. They know that if they tell their lives will be over, and more impor-
tantly is the shame. What will they say? Will they believe me? Will they not believe me? 
How will their parents handle the situation? What is very central is self-blame, that is to say, 
I am to blame for everything, I brought myself into this situation, so what do I have to com-
plain about? It is better so keep silent, better not to report, better to not say. 

   Tom is exploring the state of mind of the child victim. The victim is initially 
unaware of the fact that he is being abused and takes abusive behavior for granted. 
Thus, the victim cannot be helped because there is nothing to be helped. The reality 
of abuse is denied by the child. When the victims “wake up” to the reality of abuse, 
other impediments silence them: thoughts related to their credibility as well as feel-
ings of fear and shame that jointly and separately point in the same direction – keep 
silent. Although he recognizes the underlying reasons that prevent victims from 
telling, Tom still holds them responsible for the lack of disclosure:  they  are not talk-
ing and therefore cannot be heard. In doing so, Tom limits the responsibility of 
professionals like himself in the process to that of a care provider available for vic-
tims only after the children report the abuse. 

 Boaz, a senior pediatrician working in one of the child protection centers in 
Israel, accounted for his attitude concerning the source of responsibility for this 
situation:

  Those of us who work in this fi eld, doctors, teachers, nurses, each of us have the tendency 
to fi nd it unbelievable that it is possible to harm a child. Not to believe that it happens, that 
it is real. This is less so today, but in the past it was clear that when the child gets up his 
courage and tells, in many cases nothing is done about it. The kids would say: “We told in 
school, but no one believed us.” Why didn’t they believe? They didn’t believe because he is 
a pathological liar. They didn’t believe since we cannot believe that parents can hurt their 
own child so we believe that someone else did this to the child; that he has a vivid imagina-
tion; that he doesn’t have self-confi dence; he is looking for attention. We look for all types 
of excuses and reasons, and actually, some of them are correct by the way: he does have a 
vivid imagination, he is looking for attention and reinforcement. But it may be that he is 
looking for attention because someone at home didn’t give him the right type of attention. 

 Boaz offers numerous reasons why disclosure does not occur: (a) bad faith,grown- 
ups cannot believe that child abuse is real; (b) children are perceived to be liars; (c) 
social norms, “parents can’t hurt their own child”; (d) children have vivid imagina-
tions; and (e) children lack self-confi dence and therefore seek our attention. As 
Boaz lays out the long list of excuses, he simultaneously points out the ones that 
hold truth in his eyes and the ones that place the responsibility on the child victim. 
His ambivalence becomes even more prominent in light of his awareness that per-
haps professionals themselves have interests and reasons for concealing abuse, yet 
the responsibility is still placed on the victims and not on the professionals. Shira 
serves as a police offi cer in a domestic violence unit located in an impoverished 
neighborhood of a large Israeli city. She expands upon Tom’s viewpoint that the 
victims “play a role” in silencing the abuse, but she also places the responsibility on 
the system and shifts it away somewhat from the victims:

  The child will go on and endure beatings for fi ve months, maybe there won’t even be an 
investigation. And then the kid thinks to himself, wait, I told my teacher that my mother 
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scratched me, or whatever she did to me, and no one approached me. Maybe this is 
 intentional? Maybe it is better that things stay as they are? Maybe this means that people 
don’t care about me? Or even love me? He can reach all types of conclusions and then 
simply not tell about the abuse that follows. And so here we lose another child who grows 
up with violence. 

   Shira’s primary argument is that victims of child abuse believe that it does not 
help to tell others about the incidents of abuse, strengthening Tom’s view. But 
Shira’s account offers an in-depth perspective of the processes that contribute to 
silencing the victims. Victims are socialized or conditioned to be silent by the lack 
of societal reaction to their cries for help. Through a painful process, victims learn 
that their accounts are of no signifi cance to others and that they may be intentionally 
ignored. This results in an overall experience of uncertainty and mistrust toward 
others, including investigators and teachers. Shira places the responsibility for the 
lack of disclosure not on the victims but on to the social systems that surround them, 
but she also voices a learned helplessness with regard to the ability of the system to 
effectively aid in this process. Avi, a key informant holding a high-ranking adminis-
trative position in the education system, expands on Shira’s view and reveals the 
multiple hidden interests that professionals may have for concealing the detection 
and preventing the treatment of child abuse:

  It’s not like, it happens [reporting abuse] and it’s “off your plate.” You need to remain in 
contact with the people that you report to, you may be called to court to testify. There is a 
never-ending process that does not stop at the initial discovery. There is a process here, and 
in the end someone needs to be blamed. How is it that in the State of Israel, where reporting 
abuse is mandated by law, we are only seeing the tip of the iceberg? That is why I say, it is 
a very complicated process. You know where you start, but you never know where and how 
it is going to end. It may be that this discourages people to start it from the outset. 

   Whereas Shiras’s account describes the system failures in the detection and treat-
ment of child abuse, Avi provides an explanation for it. The lasting effect of disclo-
sure, the fact that it generates added work and creates confl ict at the working place, 
makes the potential consequences of reporting unpredictable and open ended. Such 
loss of control over the situation created by reporting may be an important impedi-
ment in performing it. Avi’s account sheds light on the confl ict between the profes-
sional interests involved in helping the child and the personal interest of avoiding 
added work, uncertainty, and the associated discomfort. In other words, recognition 
involves the duty to report or the potential for guilt feelings for not having acted 
upon one’s ascribed professional responsibility. Such feelings interfere with one’s 
own sense of self-worth, courage, and self-image of being a “good” or a morally 
righteous person. They stimulate what is known as gaze aversion (Doherty-Sneddon 
and Phelps  2005 ), which is the human inclination to divert ones gaze when facing 
diffi cult social problems, in order to protect ones sense of a positive identity as a 
human being. 

 There is an ongoing process of negotiating responsibility which in turn creates 
double messages toward both the victims and the public at large. Professionals 
admit that victims are socialized to avoid reporting and disclosing abuse and that 
they themselves play a role in the avoidance of disclosure through their behavior 
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and personal agenda. The following theme explores in greater depth the role of 
professionals who obstruct disclosure by examining the particular methods of dis-
course of each child abuse profession.  

    Avoiding Discourses by Professional Groups: 
“We Don’t Unveil It” 

 Common to all professionals in our study is the perception that the concealment of 
abuse is the main obstacle to its treatment. But each professional group constructs 
the concealment using different terminologies, suitable to its own professional per-
spective and agenda. We examine below the professional construction of disclosure 
by educators, law-enforcement offi cials, therapists, and medical professionals. 

     Educators: “It’s a Mafi a-Like Code of Silence”  

 The educational system was found to be less involved with the reporting and dis-
closing of child abuse that occurs in the family, but more engaged with peer vio-
lence occurring within the boundaries of the schools. Rafi  is a chief administrator in 
charge of a school system serving students from nursery school through high school. 
He is a representative of the typical way in which educators, principals, and indi-
viduals in the educational system account for child abuse concealment:

  I can identify a mafi a-like code among the students. Mafi a code means, don’t tattle, don’t 
rat on them! Never cooperate with the school administration. When is the mafi a code bro-
ken? One: when there is some piece of external incriminating information. Two: when there 
are students who interpret whatever happened in a negative light and for their own reasons 
they feel that it is the right thing to rat on someone, to come and tell. Of course, right away 
they ask for protection so that no one will know that they told, because they’ll be hurt, this 
is clear. That is to say, they stumble and fall in this case. In my opinion, it’s the mafi a code: 
you don’t tell. In this respect they are no different from anyone else in Israeli society, not 
better not worse. How many people have the courage to go to the police and fi le a complaint 
about something that happened? A dangerous driver, for example. There is a real danger 
here, a threat; it could come back as a boomerang against you. 

   Rafi  portrays a tribal reality in which the community takes precedence over indi-
vidual existence. In a reality of this type, rules such as keeping the dirty laundry 
concealed within the communal circle makes perfect sense. Individuals who com-
municate with strangers outside this circle (teachers, counselors, etc.) are perceived 
as traitors, subject to social penalties and even excommunication. Even after the 
circle of concealment is broken, the need to maintain it continues in the form of the 
protection that is sought, and the main concern of the individual who broke the cir-
cle is to remain anonymous. This tribal reality is not perceived negatively, but rather 
it is granted positive reinforcement and is generalized to the society at large. Terms 
such as “traitors” and “stumble and fall” in the context of disclosure reveal Rafi ’s 
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negative perception of those who break the code, even in the case of abuse. His 
perception of the law-enforcement system further strengthens his argument, as Rafi  
regards their interference in a negative manner and implies that problems should be 
resolved within the community without outside intrusion. In other words, Rafi  
upholds the social reality of the tribal code and in a subtle manner may socialize his 
students to follow his lead and accept this social reality. The question remains on 
who is responsible for the concealment of abuse. 

 Orna, a school counselor, reinforces Rafi ’s point of view by describing the active 
participation of the schools in the concealment of abuse:

  In terms of offenders in the school, I think there is a range of reactions from keeping a 
distance from the offenders for a while after the incident, to increasing their popularity in 
school… Just like the stereotype goes, that’s the way it is in reality. The perpetrator is a Don 
Juan. [as for the victims] I think that the reaction of the environment is not at all simple. 
Well, it is not by chance that the victims are rejected. Very often these stories don’t add to 
their popularity, just the opposite; somehow they make the victim look even more undesir-
able and despicable. Either he [male victim] is suspected of framing someone, or she 
[female victim] is suspected of acting like a whore. For the girls, it is very often hard to cope 
later, and this is why they prefer to remain silent. This turns into a level of fear: “Don’t tell 
anyone, I’ll get the reputation of a whore.” Beyond this, we don’t let these cases out [to the 
public outside the school]. We carefully guard them so that they will not get out and be 
exposed. So it’s hard to know the reaction, since we don’t let it out. 

   Orna presents a clear division of reactions customary in cases of abuse toward 
the perpetrators and toward the victims. Both occur only within the confi nes of the 
social circle of peers. Orna is well aware of the tribal terminology used by the youth 
to describe interpersonal violence. As a component of such tribal discourse, the 
aggressor is perceived as a dominant and desirable male, while the victims are per-
ceived as amoral, even despicable agents deserving collective social penalties. The 
reaction of the outside social agents, such as school, family, and beyond, is absent 
from her account. Orna understands the lack of reaction but emphasizes the impor-
tance of keeping these stories unpublicized and unknown outside the school and the 
educational system. By actively concealing this tribal reality of the students, Orna 
protects the stability of this stereotype and perpetuates it. In doing so she serves as 
a passive collaborator, revealing that she herself is guided by the same tribal dis-
course that she attributes to others. In doing so, she protects her identity and mem-
bership in the “tribe” of school, culture, and teachers and thus guards against 
personal loss. The informant explicitly protects children’s’ culture, while parallelly 
implicitly protecting his/her own, as they share the same cultural norms and 
values. 

 Orna and Rafi ’s positions refl ect the sensitive interrelationship between what 
they see among their pupils and their own perceptions of social reality. The reality 
of violence and abuse is co-constituted and socially constructed by students and 
educators alike as a regrettable interference with their community life, which poses 
a threat to its unity and cohesion. Therefore, the responsibility for concealing vio-
lence and abuse falls on the intersubjective and interactive relationship of the educa-
tors and their charges, the students.  
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     Law Enforcement: “Her Story Is Full of Inconsistencies”  

 The predominant agenda of law-enforcement agents is the implementation of a “law 
and order” ideology. For these professionals, a clear and proven case is a condition 
for enabling the intervention and treatment of child abuse. Because of the frag-
mented and contradictory nature of most testimonies in abuse cases, this condition 
is seldom met, leaving the investigators in a state of frustration. The depth of this 
frustration is illustrated by Betty, a police offi cer investigating child abuse cases: 

 “It’s very suspicious: why didn’t you tell? Why not? It is as if she jumped around 
and there were all sorts of holes in her story. She told parts of it, but cut out other 
parts. Wait! If it was such a central and important thing, why did you choose not to 
tell? So we conducted a repeat investigation, and we discovered all kinds of prob-
lems with the testimony of the youth. Sometimes the youths don’t help me, they 
cause me a lot of problems, and there are many contradictions in their testimonies: 
things that they didn’t tell, suddenly you see that they cooperated in the incident. 
Then there is a problem. I need to understand from her what happened, how did he 
entice her? How did he convince her? Sometimes the issue of age comes up: I need 
to know how old she told him she was. How does she look? I need to consider this. 
Sometimes he didn’t know that she was underage, sometimes she says, no I told him 
this. As diffi cult as it is, sometimes you need to push them [the victims].” 

 Betty describes her dissatisfaction and frustration with the unorganized and 
problematic nature of the testimony of abuse victims. The gaps, contradictions, and 
changing versions in the testimony set the stage for a general atmosphere of mis-
trust. This hampers her goal-directed approach to construct a clear and well-defi ned 
case of abuse. All means, including the use of pressuring the victim, justify the 
professional aim. The need to succeed overcomes the sensitivity to the plight of the 
victims, resulting in a confl icted interaction between her and the youths. Her suspi-
cion is at the basis of the transformation of the victims into troublemakers and at 
times accused suspects. 

 Betty, relying strictly on clear evidence, places the responsibility for thwarting 
effective disclosure on the victims themselves. Shirley, a child investigator, while 
still engaging in the same type of discourse, also acknowledges the role of law- 
enforcement offi cers in the processes of obstructing disclosure:

  I investigated a girl once. There was suspicion that her father hit her, beat her. Nothing 
dramatic followed the investigation, and apparently as a result of the disclosure she got it 
really hard at home. After a year there was suspicion that her father was sexually abusing 
her. I came to her a second time. She didn’t tell me “nothing happened” anymore; rather she 
told me, “I’m managing.” 

   Superfi cially, Shirley’s account is similar to Betty’s in that it argues that disclo-
sure is hindered by the victims’ inconsistent testimonies. But from the subtext, we 
learn that the law-enforcement agents contributed to this situation both passively 
and actively. By handling the case in an unorganized and potentially sloppy manner, 
they created an unsafe environment for the victim and planted the seeds for an 
inconsistent testimony. In other words, after the fact, each respondent offi cer tacitly 

19 The Social Construction of Disclosure: The Case of Child Abuse in Israeli Society



406

recognized that they were responsible for socializing the victims to denial (“nothing 
happened”) and causing the victim to reject the help of the law-enforcement agents 
(“I’m managing”). Victims learn not only to conceal abuse but also that disclosing 
it may worsen their situation and further damage their quality of life. They surrender 
to a life of “coping” by themselves with abuse, at the cost of losing trust in a protec-
tive law-enforcement system and the hopes attached to it. 

 Shirley’s account exposes the active role that law-enforcement agents assume in 
the construction of the victim’s inconsistent and at times contradictory testimony. 
As in the case of educators, we witness again the ways in which professionals per-
ceive their client-victims and socialize them to the role of the victim. Victims and 
social control agents co-construct the reality of abuse.  

     Therapists: “Nothing Will Come Out of It”  

 The mental health professionals in our study regarded the trust between themselves 
and the child victims as the key element in the process of disclosure. Such relation-
ships, together with a supportive and pleasant context, are believed to be conducive 
to disclosure, as Liora, a former therapist, currently holding the position of chief 
administrative director, stated:

  We have a very nice center here: aesthetic, developed, pleasant, and the services here are 
very discrete. There is no waiting room here. There is a family waiting here now, and soon 
another will arrive. As each family arrives they are cared for by the staff, so that actually 
there is no waiting room here, and people don’t see one another. The services here are 
extremely discrete. It doesn’t look like the police or the social welfare here. We want to 
create the optimal conditions so that that child will speak. Not that it works for us in every 
case. There are children who have diffi culty separating from their parents. There are chil-
dren who are threatened that if they tell the abuser will hurt them and they are afraid that the 
moment they open up someone will kill them. So the process here is done gently and in an 
atmosphere of friendliness. 

   Liora is focusing on the description of the type of setting in which disclosure is 
most likely to occur. She labors to produce an environment that is aesthetic, dis-
crete, friendly, and caring in order to allay the victim’s assumed suspicions and 
foster a helping relationship between the victims and the professionals. Disclosure 
is perceived to be hampered by the established relationships of the child with mean-
ingful others such as parents, and it is the therapist’s aim to destabilize, distance, 
and replace these, if only temporarily, in order to achieve disclosure. The main 
perceived diffi culty in Liora’s view is the lack of trust of the victim toward the thera-
pist and the system that the therapist represents. The responsibility for the potential 
impediments to disclosure is centered on the victims and their signifi cant others. 

 By contrast, Shani, a social worker in the fi eld of child abuse, although she uses 
the same argument of mistrust in the system, places responsibility for impeding 
disclosure squarely on the therapists themselves:

  There are therapists who even when they see something are afraid to report. Why are they 
afraid to report? Because it’s not safe. What, now because of me the entire family [of the 
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victim] will be investigated? Because of me, and they will know that it happened because 
of me. What will I do? They’ll fi re me; they’ll subpoena me to testify at the police. I’ll have 
to testify in court! I won’t sleep at night. After all is said and done, nothing comes of it, only 
they will think of me as someone who is looking for trouble. 

   Shani suggests numerous explanations to account for the therapists’ reluctance 
to report abuse centered around personal and professional costs. Her account 
reveals her internal dilemmas and the perceived serious burdens of disclosure that 
she and her colleagues will have to shoulder. Central to her narrative is mistrust in 
a malevolent system that ultimately leaves both the therapists and the victims 
unprotected. 

 As in the case of the other professional groups presented above, the “problem of 
disclosure” is again constructed between what the therapists identify in their patient- 
victims as fear and a lack of trust and their own mistrust, weariness, and avoidance 
of the system in which they work.  

     Medical Professionals: “Piecing the Puzzle Together”  

 Medical professionals described a tendency to experience the occurrence of abuse 
through the dominant medical model of strict, methodical, and rational organization 
of knowledge. Disclosure is constructed as a process of “experimenting” with dif-
ferent hypotheses and trying to narrow the possibilities down to the most likely 
occurrence. Yael, a pediatrician in a large municipal hospital, responsible primarily 
for child abuse detection, is a representative voice of the medical discourse:

  When you stand in front of a child who has no visible signs, and you start to think and put 
the pieces of the puzzle together, you can see the signs. They don’t have horns, neither the 
abused, nor the abusers. You can stand in front of a child and he seems like a regular boy in 
every respect, but when you start to put the pieces of the puzzle together and to ask ques-
tions you understand that his aggressive, violent behavior, his verbal expressions, his sexual 
behaviors that don’t suit his age, the signs on his skin, his fear of strangers, his failing 
grades in school, his hyperactivity – are all not just psychological, dyslexia, ADHD, but 
they can also be the signs of child abuse, physical, mental or sexual abuse. You won’t 
always see it, it is not like there are typical signs that you can say: this differentiates it from 
other diseases. You need to always remember that it could be many other things…there is 
nothing defi nitive that shows if it is that or not that. 

   Yael reveals her methodical use of hypothesizing and calculating when diagnos-
ing cases of child abuse. Yael uses familiar medical terminology to describe the 
processes of detection of child abuse. By conceptualizing it as a medical condition, 
she focuses primarily on to the various observable signs as pieces of information to 
be assembled into an intelligible perception of the phenomenon. Her problems in 
detecting child abuse derive from the fact that the measurable and visible signs can 
be interpreted in many different ways, so that a clear diagnosis is diffi cult to achieve. 
Yael works through the medical measures she knows, despite her awareness of the 
limitations of the process. The victim’s voice is limited, and the process of  identifying 
the “disease” occurs on scientifi c grounds which can’t account for the complexity 
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and multifaceted nature of the phenomena. Lack of clarity, ambiguity, and uncer-
tainty which are part and parcel of child abuse detection can hardly be accounted for 
by any scientifi c paradigm including the medical one. 

 Sharply different from Yael’s account, Ilan, an expert physician, reveals the ways 
in which ambiguity and uncertainty play a role in the physician’s inner experience:

  People have all kinds of interests, and we have an interest not to discover abuse, since if I 
fi nd out, then I’ll need to testify in court, and will need to waste my time and write a report 
and an expert opinion, which in and of itself is a problem. Sometimes you can encounter a 
defense attorney who is not nice and may insult you, hurt you, hurt your professional 
respect, and waste your time. Every person in the system has its own set on interests of why 
not to uncover. When I evaluate a case, I need to do all sorts of tests, need to follow up. I 
need to notify the social services, to get reports, to record all sorts of things; this takes time, 
energy, and efforts. Why should I – it is much more convenient for me not to think about it, 
and it is emotionally and mentally challenging to deal with it, so maybe I should leave it 
alone and shut myself off to the idea. There are a million reasons. For physicians in the 
community, there are real reasons to be fearful. Fear from being physically hurt, fearful of 
fi nancial hardship; if they suspect and report, very quickly that doctor will be slandered in 
his community and hurt fi nancially. They may threaten to hurt him physically; many doc-
tors sit alone in their clinics and no one can protect them from threat. There are many rea-
sons not to report, and many interests that cause us to shut our eyes. 

   Ilan exposes a variety of reasons why professionals conceal and ignore child 
abuse, including personal, emotional, and professional ones. Unlike the scientifi c- 
rational script adopted by Yael as part of an overall rational model, Ilan describes the 
uncertainty and ambiguity associated with child abuse. His script is emotion gov-
erned, ridden by fear and uncertainty, and it describes a failure to detect child abuse 
and a “shut-eye” strategy. 

 The medical professionals who participated in the study revealed an identical 
pattern in constructing the prevention of disclosure with that of the other profession-
als. The most serious obstacle in the processes of properly diagnosing child abuse 
by physicians was the uncertainty refl ected in their inner experience and their atti-
tude toward the phenomenon. 

 We described the discourse used by various professionals to construct the sup-
pression of disclosure. As shown, each professional socially constructs the impedi-
ments of disclosure, using specifi c professional accounts. This discourse initially 
places the responsibility for the challenges of disclosure on the child victims, but 
our analysis reveals that the professionals are aware of their own role and input in 
the avoidance to disclose.    

    Discussion 

 Analysis of the data indicates that professionals working in the fi eld of child abuse 
understand the processes of disclosure along two interrelated dimensions: one is 
related to the issue of responsibility, whether it is the child victims’ or the profes-
sionals’; the other is related to the discourse and accounting used to disclose or to 
conceal the abuse by any specifi c professional group. 
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 These two interacting dimensions are illustrated in the graphic representation 
(Fig.  19.1 ) below.  

 As shown in the above illustration, the discourse of each professional group 
defi nes the disclosure “issue” by using slightly different terminologies, rooted in its 
professional orientation. In a broader sense, “passing the buck” is the key feature of 
avoiding responsibility in every professional group, as practitioners transfer the 
responsibility among themselves and between themselves and their clients. Thus, 
the co-creation of the avoidance of disclosure is the most viable option. The process 
is a constructed social reality of joint making between the clients and the profes-
sionals coming in contact with them. 

 How can we explain the fact that the professional groups responsible for 
disclosing and treating child abuse are making every effort to conceal it? To under-
stand this, we need to turn to the cultural context of being a victim in the Israeli 
culture. Since the establishment of the modern State of Israel, the image of the 
victimized Jews was viewed as part of the humiliating past of the Diaspora 
(Sand  2009 ; Zimmerman  2002 ) and assumed a highly undesirable and negative 
connotation (Almog  2000 ). Therefore, the professionals in question can be seen as 
attempting to “normalize” victimhood by denying victims the status of abused and 
neglected children. This move is associated with an increased emphasis on the 
conscious break with the perceived Diaspora Jew seen as a timeless and placeless 
victim. Increased personal responsibility and empowerment have been regarded 

General
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codes

  Fig. 19.1    The professional construction of nondisclosure       
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as an important building block in the changed narrative of the newly emerging 
society (Mayer  2005 ). 

 The theme of silencing and devaluing perceived victims, and at the same time 
valuing strength in the face of extreme hardship, may be a primary aspect of the 
Israeli culture (Segev  1991 ; Soloman  1995 ; Zimmerman  2002 ). Cultural contexts 
shape the construction of nondisclosure of child abuse by professionals, so that 
the social construction of child abuse disclosure in Israel can be seen as a way 
of silencing the victims. Moreover, it may be a primary aspect of any culture, as 
is illustrated in the theoretical frame of theory of basic values (Schwartz  2012 ). 
In this framework, human behavior stems from a basic value structure, which is 
identical in all cultures, from which all normative behavior is derived. This struc-
ture is not linear but circular, and thus for each basic value there is a contradicting 
one. The derivative normative behavior is paradoxical. It seems that this theoretical 
frame is applicable to the emerging construction of disclosure, as professional 
norms of mandatory reporting are countered by the basic human need to exercise 
gaze aversion in the face of recognizing victims and thus revealing the paradox of 
the disclosure process. 

 The cultural context serves as the primary and knowledge-independent source 
from which society constructs itself and its different professions and services. 
In this respect, it is the lived communal experience by which modern society identi-
fi es social problems and constructs intervention. In the case of disclosure among 
child abuse professionals in Israel, these cultural lenses are also the part of the 
impediments for an effective intervention in the phenomenon of child abuse.  

    Implications 

 The idea that professionals working in the fi eld of child abuse contribute to the 
reality of “nondisclosure” or the reality of “diffi culties” surrounding disclosure is 
well established in research (e.g., Egu and Weiss  2003 ). Personal, social, or situa-
tional factors related to professionals are infl uential in detecting (or not) abuse (e.g., 
Ashton  2004 ; Hershkowitz et al.  2006 ; Kenny  2001 ). We argue here a more general 
theoretical point that conscious impeding of making child abuse visible may be part 
of a benevolent attempt of professionals attempting to avoid a victim status for 
their clients which is not highly rewarding in a society based on power and control. 
It may not be much different from the social policies of “don’t ask, don’t tell” 
used with gays and additional de-victimizing policies with marginal populations. 
The Israeli case is just one example of how specifi c cultural traditions, values, and 
preferences set the tone for what to report and make visible and what to mask and 
make transparent. 

 The immediate implication of such theorizing is that before “throwing more 
money” on the problem of “nondisclosure” and non-detection of child abuse, we 
should consider working on a more general, cultural, and attitudinal change in com-
munities concerning the impact of being a victim of any kind of social deviance. 
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One way of approaching this would be to enhance the use of interdisciplinary and 
interprofessional teamwork (Kempe  1978 ). Such teams would be more competent 
in assessing both the cultural context and social cost of disclosure vs. the benefi ts of 
investing in such endeavors. It would further save much effort presently invested in 
interprofessional bickering leading to burnout (Kaminer et al.  1988 ; Bross et al. 
 2000 ) and masking and enable a more integral and culturally sensitive approach 
(Fontes  2005 ) to dealing with victims of child abuse through balancing their needs 
with their rights. 

 The present study encourages scholars and policy makers to examine the phe-
nomenon of child abuse and the processes of child abuse disclosure in their respec-
tive cultural contexts. A main benefi t of an in-depth analysis of the cultural 
background of professional work is the awareness that the workers might gain on 
the perceived obstacles that stem from the reported gap between the incidence of 
abuse and actual disclosure and recognition that whatever the obstacles they can be 
addressed and must be addressed to reduce child maltreatment and its effects.     
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    Chapter 20   
 What Will Happen to This Child If I Report? 
Outcomes of Reporting Child Maltreatment 

             Theodore     P.     Cross     ,     Betsy     Goulet     ,     Jesse     J.     Helton    ,     Emily     Lux    , 
and     Tamara     Fuller    

         Individuals reporting suspected child abuse or neglect will naturally wonder what 
will happen to the child once they report. Any consideration of policy and practice 
on reporting should also be informed by knowledge of the outcomes of reporting. 
These outcomes vary enormously, from screening the referral out with no further 
action on one end of a continuum to placing a child outside the home against the 
child and family’s will at the other end, with a range of possible outcomes in 
between. The difference in impact on children and families is substantial. For the 
most part, these outcomes result from decisions made by child protective services 
about (a) the extent and continuing risk of child maltreatment and (b) what services 
if any to deliver. Through a review of empirical and practice literature, this chapter 
discusses this range of possible outcomes. We describe each outcome and report on 
the factors affecting each, including differences by type of abuse and neglect. We 
then use US national data to estimate the proportion of reports with each outcome. 
Finally we discuss the implications for understanding and positively infl uencing the 
reporting situation. 

 We make use of two US national data sets extensively, in some circumstances 
citing already published results from these data sets and in other circumstances 
doing our own data analysis. One data set is the National Child Abuse and Neglect 
Data System (NCANDS), an annual federal compilation of data from state CPS cli-
ent information systems. NCANDS includes both data on individual cases (e.g., on 
substantiation and child placement) and aggregate data in which states simply report 
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totals in a given category (e.g., number of reports, screen ins, and screen outs). 
States voluntarily submit NCANDS data to the federal government, which assem-
bles them into a national data set and commissions periodic reports from it. For this 
chapter, we used data published in the most recent NCANDS report at the time of 
this writing, entitled  Child Maltreatment 2011  (US Department of Health and 
Human Services  2012 ), in some cases doing extra calculations to answer our par-
ticular questions. NCANDS’ strength is its provision of timely, detailed data from 
the vast majority of the states. It has several limitations, including missing data from 
several states on numerous variables and the fact that variables such as reporting, 
substantiation, and service delivery are not uniformly operationalized and depend 
heavily on each state’s policies and procedures (Finkelhor and Wells  2003 ). The 
lack of standardization in NCANDS contributes to substantial variation across 
states on rates of several different CPS decisions, and it is very diffi cult to separate 
meaningful state differences in child protective intervention from state differences 
in categorization and measurement. 

 The other data set is the National Survey of Child and Adolescent Well-Being 
(NSCAW), an in-depth longitudinal national probability study of children involved 
in maltreatment investigations. NSCAW utilizes interviews with caseworkers, care-
givers, teachers, and children themselves as well as standardized measures of child 
well-being (see, e.g., Dolan et al.  2011 ). The fi rst cohort of NSCAW (NSCAW I) 
sampled 5,501 cases from CPS investigations that were completed in 1999 and 
2000, and the second cohort (NSCAW II) sampled 5,872 cases from investigations 
completed in 2008 and 2009. NSCAW employed two-stage random sampling in 
which primary sampling units (PSUs, defi ned as the geographic area served by a 
single CPS agency) were randomly sampled (over 80 in each cohort), and children 
involved in child maltreatment investigations were randomly sampled within 
PSU. Because of NSCAW’s sampling methodology, percentages calculated from 
NSCAW can legitimately be considered to be population estimates. NSCAW 
included oversampling to provide a suffi cient number of cases for analysis in certain 
categories, so statistical weights are applied and all percentages reported here rep-
resent weighted percentages. The cohorts included substantiated and unsubstanti-
ated investigations, as well as cases that received ongoing child protective services 
following an investigation and cases that did not receive ongoing child protective 
services. Baseline data were collected by an interview on average 4 months after the 
investigation was closed. In this chapter, we both cite studies using NSCAW and 
analyze NSCAW data ourselves. 

 In the fi nal section, we discuss the implications of this analysis for understanding 
the outcomes of reporting. A caveat is that, given the existing literature, it was 
impossible to focus specifi cally on mandatory reporting, so instead this analysis 
necessarily concerns reporting in general. Although, as we discuss below, the type 
of reporter has some impact on the beginning of the process, our fi ndings are gen-
eral and therefore should apply meaningfully to the mandatory reporting situation. 
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    Decision Points 

 A report of child maltreatment triggers a series of decisions. Child protective ser-
vices screen the case in or out, deciding whether the reported maltreatment falls 
within its purview and whether the report is legitimate and indicates potential risk. 
If screened in, additional decisions are made in two domains: (1) investigation and 
(2) service delivery. Investigative decisions concern a determination of whether a 
child is actually maltreated, while service delivery decisions concern what services 
children and family will receive to protect children’s safety and well-being and 
include the possibility in some serious cases of placing children outside the home. 

 Below we discuss fi ve key decisions: screening, substantiation, protective ser-
vice delivery, child placement, and referral to differential response. 

    Screening 

 When individuals report child maltreatment, they typically contact a referral center 
established by the state child protective service (CPS) agency, generally through a 
widely distributed “hotline” number. The hotline is staffed by child protection 
agency workers whose job is to screen reports to determine whether they are appro-
priate for additional CPS response. This so-called intake stage is one of the most 
important decision-making points in the child protection system, since opening an 
investigation can have a major effect on reported families whether their case is ulti-
mately substantiated or not, whereas screening a case out immediately ends CPS 
involvement with the family (DePanfi lis and Salus  2003 ; Wells et al.  2004 ). Wells 
( 1997 ) has described screening as a complex decision with a multitude of factors 
infl uencing it, including federal and state laws—interpreted differently by workers 
and agencies—differing agency policies and procedures, and individual worker 
decision-making processes. 

 At intake, the child protection agency worker assesses the allegation, determin-
ing if the alleged victim and perpetrator meet the statutory criteria for investigation. 
A small percentage of cases (about 9 % in Wells et al.’s  1995  study) are screened out 
because the case occurred outside of the agency’s jurisdiction, the report does not 
provide the information to locate the child and alleged perpetrator, or the perpetrator 
is not a caregiver (which in most states place the report outside CPS’ purview, at 
least for some types of maltreatment). The child protection agency worker must 
then determine the validity of the report and the seriousness of the risk (Wells et al. 
 1995 ). The priority is to determine whether a child could be at imminent risk of 
harm or likely to experience maltreatment sometime in the future. In most states, 
individual hotline workers make the screening decisions, but in many states, one or 
more additional workers (e.g., a supervisor) also participate in the screening deci-
sion (Tumlin and Green  2000 ). Cases that are screened in are referred for investiga-
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tion, or if a state has a differential response system, they may be referred to that 
system either for assessment or investigation (see below). Cases that are screened 
out have no further contact with CPS unless there is another report, though the 
screener may refer the caller to other appropriate agencies (e.g., a family service 
agency or the police if the alleged perpetrator is not a caregiver). 

 The hotline worker needs to collect information in a wide array of areas, includ-
ing material on (DePanfi lis and Salus  2003 , p. 30):

•    Contacts for the child and family  
•   The alleged maltreatment (e.g., type, nature, severity, chronicity, and where it 

occurred)  
•   The child (e.g., the child’s condition and behavior, which helps in evaluating 

whether the child is in immediate risk or danger and determining the urgency and 
type of the responses)  

•   The parent or caregiver (e.g., their emotional and physical condition, behavior, 
history, view of the child, child-rearing practices, and relationships outside of the 
family)  

•   The family (e.g., family characteristics such as household composition, dynam-
ics, and supports)    

 This list suggests how challenging it can be to make screening decisions, since 
most reporters do not have in-depth information readily available when they make 
the report. Reporters vary considerably in the amount of information they can pro-
vide, ranging from detailed specifi cs of serious injuries to vague indicators of sus-
pected maltreatment. Thus, decisions about whether to accept a case for investigation 
can be based on “skeletal” information, leaving some children still at risk of harm if 
suspected maltreatment is not investigated and other families unnecessarily involved 
in investigations when there is no need (Tumlin and Green  2000 ). CPS participants 
in Lee et al.’s focus groups (Lee et al.  2013 ) discussed the diffi culties associated 
with missing report information, how mandated reporters are not trained to under-
stand what information is the most critical, and how hotline intake workers often 
neglect to ask for vital information that CPS investigators need to locate the alleged 
victim(s). 

    State Rates of Screening In 

 According to the most recent NCANDS report from 2011 data, overall 60.8 % of 
referrals to child protective services were screened in (US Department of Health 
and Human Services  2012 ). However, states varied considerably in the proportion 
of cases they screened in. In 2011, the rate varied from a low of 24.4 % (Vermont) 
to a high of 98.6 % (Alabama). Differences in screening rates do not necessarily 
refl ect differences in states’ attention to the problem of child maltreatment—states 
organize their screening and assessment processes differently. Not only do states 
vary among themselves, but some data suggest that state screening rates vary over 
time in response to the number of reports and the availability of resources. Tumlin 
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and Green ( 2000 ) cite a 1995 survey showing that almost half of child welfare 
administrators reported that their screening policies excluded a higher proportion of 
cases than they had 5 years earlier by using more stringent criteria for accepting a 
case. 

 The overall state rate can be misleading, as there can be substantial differences 
between counties within a state. Tumlin and Green ( 2000 ) cite a 1996 California 
report showing that the overall screen out rate of 32 % encompassed a wide range 
across counties, from a low of 19 % in Los Angeles to a high of 55 % in Contra 
Costa. Wells et al.’s ( 1995 ) study found that screen out rates ranged from 1 to 71 % 
in 12 local agencies across 4 states, although Wells and colleagues did not report 
variation within state.  

    Factors Related to Screening 

 Wells and colleagues examined agency, community, worker, and case factors asso-
ciated with the screening decision (Wells et al.  1995 ,  2004 ). The small sample of 
sites and the ambiguity of the statistical analysis make results by community diffi -
cult to interpret. However, across these 12 agencies, the screen out rate was signifi -
cantly higher when agencies had a larger number of reports and when communities 
had a larger number of families with children, suggesting that the amount of demand 
may have an impact on how many cases can be screened in. Lower median income 
and higher proportion of neglect reports (which may be a function of income) also 
predicted screening cases out. It is hard to know how to interpret this, but one pos-
sibility that should be explored is that with lower median income, many reports of 
neglect may be a function of poverty, which CPS agencies may prefer to refer to 
other agencies rather than handle as child maltreatment cases (Wells et al.  2004 ). 
Again, resources played a role, as screen outs were more likely when workers 
reported in a survey conducted for the study that resource availability was a factor 
in screening decisions. Wells et al. ( 2004 ) also reported that screening out cases was 
more likely when workers reported that they held a narrower view of CPS responsi-
bility, although this should be interpreted cautiously, as it is not clear from the arti-
cle how Wells et al. measured this and how their statistical results support this 
conclusion. 

 The initial study using this sample data (Wells et al.  1995 ) examined case factors 
that predicted whether cases would be screened in or out. Calls from mandated 
reporters or from others outside the family were more likely to be screened in than 
calls from alleged victims, alleged perpetrators, family members, or friends. Wells 
et al. do not suggest reasons why calls from mandated reporters and others outside 
the family were more likely to be screened in, but possible explanations include a 
greater likelihood of encountering actual child maltreatment, greater access to 
information about the maltreatment, greater ability to recognize it and/or report it 
accurately and thoroughly, and greater credibility. A call was more likely to be 
screened in if it reported an injury and if the allegation concerned sexual abuse. 
Calls were more likely to be screened out if they lacked specifi c information about 
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maltreatment, if they were less complete, and if the identity of perpetrator and the 
household type (two parents, single parent, single parent with paramour, etc.) were 
unknown. Investigation was most likely when children were under age 2 and least 
likely for teenagers. Close examination of the cases led Wells et al. to state that “one 
of the most startling fi ndings of this study was the degree to which some agencies 
were not investigating what appeared to be bona fi de allegations of child maltreat-
ment” (p. 542).   

    Investigation and Substantiation 

 Unless a case is diverted to a differential response pathway (see below), cases that 
are screened in receive a formal investigation of maltreatment by child protective 
services. Within a specifi ed time period that is typically determined by statute or 
policy, child protective investigators need to assess the child’s situation and make 
decisions about whether a report of child maltreatment is substantiated or not sub-
stantiated (sometimes other terminology is used to describe the same process). Many 
states have a third category that represents the inability to determine the truth of an 
allegation—this category is called  indicated  in NCANDs and NSCAW, though 
states use different terms such as  inconclusive . Although the focus in investigation is 
mostly on evaluating the truth about suspicions of maltreatment and assessing chil-
dren’s safety, most states also require CPS to provide families with short-term ser-
vices if needed during the investigation (Walter R. McDonald and Associates  2003 ). 

 Substantiation is important for several reasons. It is a public statement about the 
abuse, it leads to families being maintained in child protective service records (most 
states expunge records on unsubstantiated cases immediately or within 3 years), and 
it can be a factor in decisions to remove children from the home and involve families 
in court supervision (Kohl et al.  2009 ). Most importantly, it affects the likelihood of 
a family receiving ongoing child protective services. Some states limit ongoing 
child protective service delivery to substantiated cases, and in all states, service 
delivery is much more likely for substantiated than unsubstantiated cases. Overall, 
substantiated cases are about twice as likely to receive ongoing child protective 
services as unsubstantiated cases (Kohl et al.  2009 ; see also US Department of 
Health and Human Services  2007 ,  2012 ). Nevertheless, an unsubstantiated designa-
tion does not have to mean an ineffectual child protective intervention, because even 
an unsubstantiated investigation can lead to service delivery in some cases and can 
facilitate intervention during the investigation phase to increase children and fami-
lies’ safety and well-being. 

 DePanfi lis and Salus ( 2003 ) describe the substantiation decision as a result of the 
answers to two questions which are presented by legislative defi nitions of child 
maltreatment (see Cross and Casanueva  2009 ):

    1.    Is the harm to the child severe enough to constitute child maltreatment?   
   2.    Is there suffi cient evidence that the harm is caused by child maltreatment?    
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Drake ( 1996 ) developed a theoretical model of substantiation related to these ques-
tions in which thresholds of both harm and evidence must be met for a case to be 
substantiated. Cross and Casanueva’s ( 2009 ) analysis of NSCAW data found that 
this model predicted substantiation well for the vast majority of cases, but not all. 
Indeed, child age and gender were signifi cant predictors even when harm and evi-
dence were statistically controlled, suggesting that there are other case factors infl u-
encing the substantiation decision. The level of evidence was the strongest predictor 
of substantiation, and in 9 % of cases, the report was not substantiated even though 
case worker rated harm to the child as moderate to severe. Both theory (Drake  1996 ) 
and empirical research (e.g., Cross and Casanueva  2009 ; Kohl et al.  2009 ) suggest 
that one cannot necessarily conclude from an unsubstantiated designation that mal-
treatment did not occur or that a child was not harmed, because of the need for 
evidence to substantiate a case. 

    State Rates of Substantiation 

 According to the most recent NCANDS data (US Department of Health and Human 
Service  2012 ), of the 3.7 million children nationwide who were subjects of at least 
one report, 18.5 % cases were substantiated. However, the substantiation rate varied 
substantially between states, from a low of 5.83 % (Kansas) to a high of 55.96 % 
(Georgia). The causes of this variation have not been thoroughly studied (Wulczyn 
 2009 ). Differences in state criteria, procedures, and policies for substantiation seem 
to play a role (Paxson and Waldfogel  2002 ; Straus and Moore  1990 ). For example, 
to substantiate physical abuse, states differ in how severe an injury must be and 
whether or not the child must experience severe harm. On sexual abuse, states differ 
on defi ning the range of who is considered a caregiver of the child and therefore is 
dealt with by the child protection system in addition to the criminal justice system. 
States vary in the strictness of the evidence standards they apply to determining 
child maltreatment, from reasonable suspicion, credible evidence, or probable cause 
on one end to preponderance of evidence, material evidence, and clear and convinc-
ing evidence on the other end (US Department of Health and Human Services 
 2012 ). Fluke et al. ( 2001 ) found a difference in substantiation rates by the evidence 
standard; Levine ( 1998 ), on the other hand, found no statistically signifi cant effect 
of the evidence standard, although apparently he examined a narrower range of 
evidence standards. States with the third indeterminate option have smaller propor-
tions of cases in the unsubstantiated category than cases with only the two options 
of substantiated and unsubstantiated (Child Welfare Information Gateway  2003 ). 
One might also think there was a relationship between screening and substantiation, 
with states that screened in more cases substantiating fewer and vice versa, but 
Tumlin and Green ( 2000 ) found no such relationship in their analysis.  
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    Factors Related to Substantiation 

 Agency factors play a role in substantiation (Child Welfare Information Gateway 
 2003 ). Studies of practice (see Depanfi lis and Girvin  2005 ; English et al.  2002  for 
reviews) and a survey of CPS administrators (Walter R. McDonald and Associates 
 2003 ) suggest that the availability of resources affects substantiation rate, but 
Cross and Casanueva ( 2009 ) found no studies with case-based data that tested this 
hypothesis. Reports by CPS supervisors of the cohesiveness of their work units and 
their supportiveness to workers predict a lower substantiation rate (Child Welfare 
Information Gateway  2003 ). Stress from a high workload predicted a higher sub-
stantiation rate; possible explanations posited for this included overuse of an inde-
terminate category and more hurried investigations tending to lead to substantiation 
(Child Welfare Information Gateway  2003 ). 

 Which worker is investigating appears to make a difference, as caseworker expe-
rience, self-reported skills, supportive relationships with co-workers, and stated 
adherence to state policy were all related to a lower probability of substantiation 
(Child Welfare Information Gateway  2003 ). In McGee’s ( 1989 ) study of substantia-
tion decisions, worker burnout was identifi ed as a factor in how quickly decisions 
might be made and whether these decisions were altered when new information 
suggested a possibly different outcome. More so than years in child protection or 
professional experience, Lamb ( 1979 ) found that workers’ educational level had a 
stronger association with substantiation, indicating that those workers with master’s 
degrees were likely to judge cases less severely than workers without advanced 
degrees. 

 Case factors also predict substantiation. Several studies have found that reports 
by professionals are more likely to be substantiated than reports by nonprofession-
als (King et al.  2013 ), and King et al. found that reports by law enforcement, medi-
cal professionals, and workers in public agencies had the highest substantiation 
rates. Cases involving girls have been found to be more likely to be substantiated 
than cases with boys (Cross and Casanueva  2009 ; English et al.  2002 ). Findings are 
mixed on child age (see, e.g., Child Welfare Information Gateway  2003 ; Cross and 
Casanueva  2009 ; Eckenrode et al.  1988 ; English et al.  2002 ; Trocmé et al.  1995 ; 
Fluke et al.  2001 ; Winefi eld and Bradley  1992 ). Not surprisingly, a number of par-
ent problems that plausibly affect risk and harm to the child are also associated with 
substantiation, including reduced income and employment, parental history of 
assaultive behavior, domestic violence, parental substance abuse, signifi cant paren-
tal health or mental health impairment, and history of maltreating another child 
(Child Welfare Information Gateway  2003 ).   

    Service Delivery Following Investigation 

 The CPS investigation is completed within a specifi ed period of time that varies 
between states, typically ranging from 14 to 30 days (Walter R. McDonald and 
Associates  2003 ). In a large majority of cases, children are not placed outside the 
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home (see below), and CPS must then decide whether to offer families ongoing 
services (DePanfi lis and Salus  2003 ). In most states, it is possible to offer services 
in either substantiated or unsubstantiated cases, but a 2003 study of CPS systems 
found that 11 states restricted child protective service delivery to cases with sub-
stantiated child maltreatment (Walter R. McDonald and Associates  2003 ). Which 
families are offered services varies by state and even sometimes by county and 
depends on both policy and availability of services (DePanfi lis and Salus  2003 ). 
Depending on the state system, these services could be provided by ongoing public 
CPS workers or private child welfare or human service agencies with fi nancial sup-
port from CPS contracts. If CPS keeps the case open, a public agency or private 
agency caseworker will visit the family periodically to provide support and moni-
toring, and CPS may also pay for a range of services such as homemaking, respite 
care, and mental health services. In many cases, participation is voluntary, but court 
orders may also be sought requiring families to participate. 

    State Rates of Service Delivery 

 The latest NCANDS report data (US Department of Health and Human Services 
 2012 ) shows such extreme variation across states in the proportion of families 
receiving post-CPS response services that the meaning and accuracy of these pro-
portions are questionable. The rates ranged from 100 % of substantiated cases 
receiving services (3 states) to 21.5 % (District of Columbia) and from 100 % of 
unsubstantiated cases receiving services (Iowa) to 2.7 % (District of Columbia). We 
conducted further analysis of numbers from the NCANDS report (Tables 6.3 to 6.5, 
pp. 89–91) to exclude children placed out of home and to focus specifi cally on CPS 
service delivery in in-home cases (we discuss out-of-home placement separately 
below). We found that the rate of providing in-home services ranged from 100 % (3 
states) to 0.21 % (District of Columbia). We have found no studies, however, com-
paring communities or agencies on CPS service delivery.  

    Factors Related to Service Delivery 

 Few studies have examined what variables predict whether families receive ongoing 
child protective services, and those that have did not separate out cases in which 
children were placed outside the home, making it diffi cult to determine which fami-
lies receive services when CPS has decided that children should remain in the home. 
Most of the analysis that has been done has examined the relationship between 
substantiation and service delivery. Our understanding of the process suggests a 
number of reasons that substantiation may be more likely to lead to services: (1) it 
may indicate a higher likelihood of actual maltreatment, which could indicate 
greater need; (2) it may be associated with more thorough assessment; (3) case-
workers may perceive greater need in cases they have substantiated; (4) families 
may feel a greater need to adhere to CPS service recommendations in cases in which 
maltreatment has been offi cially sanctioned by being substantiated; and (5) 
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substantiated cases may be more likely to have court mandates. However, service 
delivery is not necessary or possible in every substantiated case. Drake and Jonson-
Reid ( 2007 ) list a number of such circumstances: isolated or past events, situations 
in which the perpetrator no longer has access to the child, and clients who decline 
further involvement but whose cases are not egregious enough to obtain a court 
order mandating services. 

 An analysis of the fi rst cohort of the National Survey of Child and Adolescent 
Well-Being (NSCAW I) examined the relationship between substantiation and vari-
ous forms of service delivery (US Department of Health and Human Services  2007 ). 
Children in substantiated and unsubstantiated cases did not differ signifi cantly 
across measures of child well-being such as scales measuring behavior problems, 
cognitive defi cits, and language delay. However, children were more likely to be 
provided with CPS services or to be referred for services in substantiated cases 
(77.4 %) than in indicated (57.7 %) or unsubstantiated cases (30.4 %). Children in 
substantiated cases were still signifi cantly more likely to receive services 12 months 
after the investigation. Yet, when the analysis examined the specifi c services of 
formal assessments for emotional or behavioral problems, and referrals to mental 
health and special education services, there was no signifi cant difference between 
substantiated and unsubstantiated cases. These services are typically provided by 
non-CPS agencies; they may result from a referral from CPS, but they may also 
come about from families seeking or being referred to these services in other ways. 
English et al. ( 2002 ) found that 86 % of substantiated (founded) cases in Washington 
State were recommended services, compared to 59 % in both inconclusive and 
unfounded cases. Looking at those cases that received service recommendations, 
77 % of families in which maltreatment had been substantiated engaged with those 
services, compared to only 54 % in inconclusive cases and 52 % in unfounded 
cases. 

 Jud et al. ( 2012 ) examined predictors of the delivery of CPS services or referral 
to specialized services following Canadian child protective service investigations, 
which led to these services in 59 % of cases. The following variables were all sub-
stantial predictors in a multilevel statistical model, increasing the odds of receiving 
services by 1.79 or greater: the substantiation of a variety of types of maltreatment, 
including exposure to intimate partner violence, child functioning problems, lack of 
social supports, and fi nancial issues. The model also revealed substantial differ-
ences between provinces in service delivery. The limitations of this study for the 
current chapter are the following: (a) Jud et al.’s analysis includes out-of-home 
placements, which we see as fundamentally different from service delivery in which 
children are left in the home, and (b) we do not know how well Canadian results 
apply to the US child protection system, which has been the focus of most of this 
chapter. 

 We conducted an analysis from the second cohort of the National Survey of 
Child and Adolescent Well-Being (NSCAW II) to examine the differences between 
US cases that received ongoing child protective services and those that did not. 
Because some children come into contact with CPS for reasons other than abuse and 
neglect (such as having a substance-abusing parent, domestic violence, child in 
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need of services for emotional and behavioral problems, etc.) and are not represen-
tative of most mandated reporting situations, the NSCAW sample for our analysis 
was restricted to cases in which there was an abuse or neglect allegation. These 
included physical abuse, sexual abuse, emotional abuse, physical neglect, supervi-
sion neglect, abandonment, moral abuse, and educational maltreatments. For this 
analysis, we also excluded cases with out-of-home placements, because of our wish 
to focus on in-home cases. 

 The sample size for the analysis was 2,546. Overall, 24 % of cases received 
ongoing CPS services. As in studies cited above, substantiated cases were much 
more likely to receive ongoing CPS services (45 %) compared to unsubstantiated 
cases (18 %). This had the largest impact on service delivery. Not surprisingly, the 
caseworker judgments of harm, risk, and evidence that Cross and Casanueva ( 2009 ) 
found to predict substantiation also predicted service delivery. We tested 14 differ-
ent measures of children’s cognitive, developmental, and behavioral-emotional 
problems. CPS services were signifi cantly more likely when children had language 
delays (31 % vs. 21 % without) or defi cits in daily living skills (35 % vs. 25 % with-
out). Paradoxically, CPS service provision was signifi cantly  less  likely when chil-
dren had cognitive diffi culties with applied problem solving (28 % vs. 16 % 
without). Otherwise there were no signifi cant differences by child well-being mea-
sures. There was a statistical trend ( p  = .08) for children under age 2 and youths aged 
12–17 to receive CPS services compared to children in the middle and another trend 
( p  = .07) toward families with prior reports being more likely to receive CPS ser-
vices. The following variables that were tested were not signifi cantly related to 
whether ongoing CPS services were provided: child sex, most serious type of child 
maltreatment, caregiver depression, caregiver alcohol abuse, caregiver substance 
abuse, caregiver experience of domestic violence, family income, and urbanicity. 
Therefore, overall, there is a strong relationship of ongoing CPS service delivery to 
the substantiation decision that maltreatment occurred, but there is only a modest 
relationship to child and family problems or other characteristics.   

    Child Placement 

 The responsibility of CPS is to try to maintain children safely in their homes. 
However, in some cases where this is not possible or not practicable and there is no 
less intrusive alternative, CPS places children outside of the home to protect their 
safety. Children are removed in only a fairly small minority of cases (see below), but 
the consequences can be profound and varied, making this perhaps the most diffi -
cult decision CPS has to make. Workers may lack training to make this decision 
effectively (Glisson  1996 ). Removing children from the home can literally save 
their lives if children are at substantial risk. However, it can also cause children 
considerable distress, disrupt their relationships with their parents, and cause havoc 
to family life. 
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 Children can be removed immediately in emergency placements for brief periods 
during investigations. For longer placements, CPS must petition civil courts to 
transfer custody to the agency in order to proceed with a placement, and parents can 
contest this petition. Children can be placed with kin or foster parents; smaller per-
centages are placed in residential or group care. CPS policy is to reunify children 
with their families when possible. If, after a reasonable period of time, this is deter-
mined to be impossible without jeopardizing children’s safety, CPS will seek a per-
manent home for children through adoption, guardianship, independent living, or 
other options. 

    State Rate of Child Placement 

 We again conducted further analysis of numbers from the NCANDS report (Tables 
6.3 to 6.5, pp. 89–91) to examine the percentage of investigations that led to child 
placement outside the home. For every state but Hawaii, the placement rate ranged 
from 2 % (Delaware and New Hampshire) to 14 % (California); Hawaii was an 
outlier at 28 %. Differences in intervention philosophy, policy, and procedure could 
well affect the proportion of children placed outside the home, but we are aware of 
no empirical study that explains differences in state rates of foster care placement.  

    Factors Related to Child Placement 

 A number of studies have examined community, agency, and situational factors 
related to the likelihood of child placement. Community variables associated with 
higher placement rates include poverty, child care burden, residential mobility, 
female-headed households, lack of education, and crime (Jantz et al.  2012 ; Lery 
 2009 ; Wulczyn and Lery  2007 ). Jantz et al. ( 2012 ) found that the effect of such 
social disorganization variables on the likelihood of placement was greater in 
African American communities. Freisthler and colleagues ( 2007 ) even found a rela-
tionship between the number of liquor stores in a community and the child place-
ment rate. It is not clear, however, to what extent community variables are related to 
child placement rates because of differing levels of risk, differing resources to pre-
vent placement, or differing perceptions of communities by CPS workers (Jantz 
et al.  2012 ). Finding appropriate matches or bed space, caregivers’ preferences, 
administrative expectations, funding constraints, time effi ciency, and the child’s 
perspective can all affect the decision where to place a child (Chor  2013 ; Jones 
 1993 ). Worker characteristics that might predict placement have not been adequately 
studied (Jones  1993 ). 

 Voluminous research has identifi ed a number of case characteristics that predict 
placement (for reviews, see, e.g., Bhatti-Sinclair and Sutcliffe  2012 ; Jantz et al. 
 2012 ; Jones  1993 ; Ubbesen et al.  2013 ; Wulczyn et al.  2005 ). Placement is more 
likely when parents have substance abuse problems or a psychiatric history. A num-
ber of other parent background and behavior factors predict child placement: 
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perpetrator status of parents, parent lack of remorse, parent history of abuse, irre-
sponsible partners, parent diffi culty dealing with life stress, single parent stress, and 
nonuse of available support systems. Overall neglect is more likely to lead to place-
ment than other forms of maltreatment, though it is unclear how much this applies 
to different age groups. Younger children are substantially more likely to be placed 
out of home. Wulczyn et al.’s analysis found that 18–20 % of children placed in 
foster care were infants under the age of one, while no other single age constituted 
more than 7 % of the sample (Wulczyn et al.  2007 ). Among infants, low birth weight 
and birth abnormalities predict placement (Needell and Barth  1998 ). Children over 
the age of 12 are much less likely to be placed out of home, perhaps because of 
workers’ views that they were more likely to have a greater capacity to protect them-
selves; when older children were placed, it was primarily because of emotional or 
behavioral problems and not for protective purpose (Jones  1993 ). Most but not all 
studies have found African American children are more likely to be placed than 
White children (see Jantz et al.  2012 ). Though some literature suggests this refl ects 
case factors correlated with race (such as the social disorganization variables dis-
cussed above), several studies have found direct effects of race even when con-
founding factors are controlled (Hill  2007 ; Jantz et al.  2012 ; Needell et al.  2003 ). 
Rivaux et al. ( 2008 ) found that workers were more likely to recommend placement 
for African Americans than for Whites at equivalent risk, suggesting that workers 
tolerate less risk for African American families. Some studies have found that fami-
lies who are poor are at greater risk of child placement, despite the fact that it is an 
established principle that children should not be placed outside of the home merely 
because their families are poor (Eamon and Kopels  2004 ). Other studies, however, 
have not found this. Katz et al. ( 1986 ) found that poor families were more likely to 
experience child placement for physical abuse but less likely for neglect.   

    Differential Response 

 Until recently, the only way that most CPS systems could respond to allegations of 
child abuse and neglect was through an investigation. Over the past two decades, an 
increasing number of states are reforming their CPS systems through the implemen-
tation of differential response (DR)—as of 2011, 13 states had implemented DR 
statewide and 6 in pilot programs (National Quality Improvement Center for 
Differential Response in Child Protective Services  2011 ). DR has also been imple-
mented extensively in Australia (Mathews and Bromfi eld  2012 ) and Canada 
(Trocme et al.  2003 ) and introduced in the United Kingdom (Platt  2001 ) and New 
Zealand (Waldegrave and Coy  2005 ). Loosely defi ned, DR allows CPS systems the 
fl exibility to respond to screened-in reports of child maltreatment in more than one 
way, depending on the initial level of risk. In a CPS system that has implemented 
DR, once a case has been screened in, a second screening then occurs to determine 
the type of CPS response the family will receive. Moderate- to high-risk reports that 
include allegations of severe physical or sexual abuse, imminent risk of harm to a 
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child, or a high likelihood of court involvement are assigned a traditional investiga-
tion and proceed through the child protection system in the same manner as any 
other investigations. In contrast, low- to moderate-risk reports, defi ned in a variety 
of ways (but generally more often involving neglect and emotional abuse), can 
receive a family assessment instead of an investigation. The focus of this assessment 
is on the child’s and family’s needs, rather than an investigation aimed at determin-
ing whether and to what extent a child has been maltreated. Families are visited by 
a CPS caseworker who engages them as active partners in the assessment and ser-
vice planning process, which includes not only safety assessment but strengths and 
needs assessments. If the initial assessments change the worker’s view of the level 
of risk present in the family, cases can be reassigned from a family assessment to an 
investigation. If the risk level remains low to moderate and the family has identifi ed 
needs that would benefi t from supportive services, services can be offered to the 
family following the assessment. Families may choose to accept these services, at 
which point an ongoing service case is opened. Alternatively, no service needs may 
be identifi ed by the family or they may choose not to accept the offered services, 
and the case would be closed. Unlike an investigation, there is no formal substantia-
tion decision about whether abuse or neglect occurred at the conclusion of a family 
assessment. 

    State Rates of Different Response 

 States vary considerably in the percentage of screened-in reports that receive a fam-
ily assessment instead of an investigation. Illinois was at the lower end of the distri-
bution with 8 % of screened-in reports in 2011 served by family assessment. This 
option was limited to families with no prior substantiated reports of maltreatment 
and current allegations of neglect or emotional maltreatment (Fuller et al.  2013 ). 
Nevada family assessment, which served 9 % of reported cases, was only open to 
children 6 years and older with allegations of educational neglect, environmental 
neglect, medical neglect, improper supervision, or inappropriate discipline with 
non-severe physical harm (Siegel et al.  2010 ). Three of the six New York counties 
that implemented differential response in a pilot study limited the family assessment 
response to reports of educational neglect (Ruppel et al.  2011 ), which equaled about 
4–7 % of screened-in reports. 

 In other states, such as Minnesota and Ohio, the working assumption used by 
intake workers is that families will be provided with a family assessment response 
unless there are reasons why a traditional investigation has to be pursued. Reports 
that must be investigated include those that allege sexual abuse or serious harm to a 
child, those involving suspicions of child fatality or homicide, and those involving 
persons acting in place of parents (e.g., day care providers or foster parents) or child 
welfare workers. Because the eligibility criteria for a family assessment are more 
liberal in these states, a greater percentage of families receive them: over 50 % in 
Ohio and over 70 % in Minnesota (Loman et al.  2010 ; Loman and Siegel  2004 ). We 
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are not aware of any studies that examine the relationship between case characteris-
tics and referral to a differential response versus an investigation track. 

 The actual services provided to families in the assessment pathway can differ 
signifi cantly from one county or state to the next. This is partially dependent on both 
the types of reports that are eligible to receive services and local service availability. 
Consistent with the focus on low- to moderate-risk reports, services provided 
through a family assessment are typically short term (60–90 days) and focus on the 
provision of concrete assistance, sometimes through the use of fl exible funds offered 
to families (Fuller  2014 ). Other differential response programs have no extra funds 
available for services or cash assistance and must rely entirely on community refer-
rals and informal supports (Siegel  2012 ). Some CPS agencies have combined dif-
ferential response with other family-oriented approaches such as solution-based 
casework or family group decision making.    

    Estimating the Probability of Different Outcomes 
Following Reporting 

 In this section, we use results from the National Child Abuse and Neglect Data 
System (NCANDS) and the National Survey of Child and Adolescent Well-Being 
(NSCAW) to develop rough nationwide estimates of the probability of the different 
outcomes discussed above following reporting of child maltreatment. The percent-
age of cases screened out nationally was obtained directly from the latest NCANDS 
(US Department of Health and Human Services  2012 ) and was 39 %. The percent-
ages for all other outcomes were derived by taking the percentage of cases screened 
in nationally from NCANDS (61 %) and multiplying that percentage by the per-
centage of cases in NSCAW that experienced different investigation or assessment 
outcomes from investigations (by design, all cases included in the NSCAW sample 
received either an investigation or a differential response assessment). NSCAW data 
used here came from caseworker interviews, except for the variable measuring 
whether CPS services were provided post-investigation, which, like NCANDS, 
came from administrative data. We recognize that these likelihoods would differ 
depending on the characteristics of the case and would vary across local communi-
ties and states. Nevertheless, we think that enough is known and enough is common 
across communities and states to permit a rough estimation that has useful implica-
tions for understanding some of the outcomes of reporting child maltreatment. 

 The estimated frequency of different investigation outcomes is presented in 
Table  20.1  and the estimated frequency of different service outcomes in Table  20.2 . 
Table  20.1  shows that fairly small minorities of cases are either substantiated or 
receive a family assessment that eschews the substantiation decision. Most cases 
are either screened out or investigated and not substantiated. Table  20.2  shows 
that only a small percentage of cases feature out-of-home placement, but most 
cases in which children remain in the home do not receive services, either because they are 
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screened out or because no CPS services are delivered following investigation or 
substantiation. Not receiving services may stem either from CPS not offering them 
or from families declining them. In an additional analysis, we found a major differ-
ence between substantiated and unsubstantiated cases in service delivery: 50 % of 
substantiated cases received services compared to 21 % of unsubstantiated cases.

        Implications 

 This analysis has gone far afi eld, but now we bring it back to the situation of indi-
viduals reporting child maltreatment. What can they expect? Our review of out-
comes of reporting suggests several conclusions we can draw that would interest 
reporters, child welfare professionals, and indeed the public at large. 

    Most Cases Receive a Modest Response 

 An individual contemplating reporting child maltreatment might imagine that their 
report might result in a vigorous child protective service response. However, in 
majorities of cases, the response is limited. Over half of the reports to CPS do not 
lead to families receiving ongoing child protective services. Most of these cases 
without services were screened out; but even some cases that are investigated and 
substantiated do not lead to services. Nor do all cases referred to the assessment 
track in differential response systems lead to services—contributing to this is the 
fact that participation is voluntary and some families decline services. The results 
on investigation are similarly modest—over half of the reports do not result in an 

   Table 20.1    Frequency of 
different investigation 
outcomes following reporting  

 Investigation outcome  % 

 Screened out  39 
 Differential response-assessment track  8 
 Investigated-unsubstantiated  42 
 Investigated-substantiated  11 

   Table 20.2    Frequency of 
different CPS service 
outcomes following reporting  

 Service outcome  % 

 Screened out  39 
 No services  43 
 In-home services  14 
 Out-of-home 
placement 

 4 
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investigation; the bulk of these because of screen outs and others because they are 
placed on an assessment track. Altogether, substantiation of child maltreatment 
occurs in about one quarter of reports. A caveat to our point about the modesty of 
the child protective response is that an intervention may have an effect even if the 
suspicions of maltreatment are not substantiated, as investigation can sometimes 
lead to service delivery even in unsubstantiated cases, and interventions undertaken 
during the investigation phase may in themselves have a positive effect. 

 We have no judgment about these results, as we cannot ascertain how often less 
vigorous and more vigorous responses are genuinely warranted. Our main point is 
that potential reporters may be surprised by the modesty of response in most cases, 
given that research suggests that many people who choose not to report are con-
cerned about the negative impact of a vigorous child protective response. Sege et al. 
( 2011 ) found that primary health-care providers who did not report certain cases 
indicated that, in addition to clinical factors, they were concerned about the impact 
on their relationships with the involved families and their “perceptions of expected 
outcomes of fi ling” (p. 464). In a review of the literature on mandated reporting, 
Alvarez and colleagues (Alvarez et al.  2004 ) list some of the more common reasons 
professionals fail to report their suspicions of maltreatment: they believe it is not in 
the best interest of the child to report; they fear that the report will result in further 
harm to the family/child; and they are concerned that the report will create further 
instability for a family, particularly if criminal charges result or a child is removed. 
Lee et al. ( 2013 ) include a direct quote from one investigator expressing her frustra-
tion with mandated reporters who fail to report: “I asked the (hospital) social worker, 
why didn’t you guys call it in? Her exact word was, and my supervisor had me docu-
ment it in my report, that the doctors do not want to call in because they don’t want 
to testify in court” (p. 638). While it is true that the child protective response can be 
invasive to protect children’s safety, in a large proportion of cases it is not—would 
those who choose to not report suspicions be more open to reporting if they knew 
the overall modesty of the response? Conversely, many people who do report hope 
that children and family receive services as an effect of their contact with CPS. They 
might be disappointed at the modest levels at which reported cases receive child 
welfare services—although mitigating this is the fi nding that children in investi-
gated but unsubstantiated cases are as likely to receive formal assessments for emo-
tional or behavioral problems—and referrals to mental health and special education 
services. To what extent is the modest response by CPS discouraging reporting? The 
modest response is not a refl ection of modest need among families involved with 
CPS, as voluminous data point to substantial need in the entire child welfare popula-
tion, in both cases that are substantiated and unsubstantiated and cases in which 
children are placed outside the home and remain at home (see, e.g., Casanueva et al. 
 2011 ; Ringeisen et al.  2011 ; US Department of Health and Human Services  2005 , 
 2007 ). Perhaps the modesty of the response could be cited in calls for increasing 
resources for child protective services.  
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    Information Plays an Important Role 

 Outcomes following reporting stem from decisions, mostly by CPS, based on infor-
mation obtained through various forms of information gathering: screening, inves-
tigation (which ideally includes an assessment of children’s well-being), and 
assessment in differential response. What decisions are made will depend on what 
information is available, but it can often be diffi cult to obtain information. The lit-
erature on screening reveals frequent challenges due to limited information. 
Information is similarly a key to the substantiation decision, since the amount of 
evidence of maltreatment is the most important predictor of whether a case is sub-
stantiated, and child protective service agencies will often complete investigations 
by their deadlines with insuffi cient information to make a judgment about whether 
or not maltreatment occurred. Likewise, information is central to making good child 
placement decisions, which depends on so many child, family, and environmental 
factors. It is also critical in differential response, since the decision to refer and keep 
families in an assessment pathway does not introduce the same level of scrutiny and 
social control that the investigation pathway entails. We do not know whether 
decreased information is likely to lead to increased or decreased rates of child place-
ment and referral to differential response; it is likely, however, that decreased infor-
mation is likely to lead to a higher rate of poor decisions. 

 In their examination of the decision-making process related to mandated report-
ing and child protection, Hughes and Rycus ( 2007 ) suggest that it is an iterative 
process, requiring skilled assessments throughout the life of the case. Further, it is 
their contention that decisions at each point can only be accurate and discerning 
when the information gathered is reliable and solid—clearly a concern, given the 
literature that indicates the numerous problems from the vantage points of reporter 
and intake worker. As discussed above, many reporters of child abuse and neglect 
provide only fragmentary or unclear information. Our attempt to examine these dif-
ferent outcomes of reporting underscores the need for clarifi cation about “how 
much is enough” to make a report and to screen in a report for investigation. 
Unfortunately, quantifi cation is an elusive concept in mandated reporting, and 
though no one would argue against additional training for mandated reporters, we 
recognize a paradox in this search for more prescriptive guidelines. To train man-
dated reporters to collect more detailed information may have an unintended conse-
quence—absent their understanding of “how much is enough”; mandated reporters, 
already fearful that their suspicions are not enough, could fail to make reports, 
believing their information falls short of the threshold for reporting. Training of 
mandated reporters could reduce this risk by instructing reporters on which infor-
mation is valuable and which is superfl uous.  
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    States and Communities Differ 

 Outcomes of reporting vary dramatically between states and communities. 
NCANDS reports signifi cant differences between states on rates of screening in 
cases, substantiating allegations, providing child protective services, and placing 
children outside of the home. States also vary in whether they have a differential 
response system, and when they do, states differ dramatically in how often they use 
the assessment track. Even within state, agencies vary on screen in rates, substantia-
tion, and child placement, and the New York State evaluation of differential response 
showed differences in the use of the assessment track by county (Ruppel et al. 
 2011 ). Several factors contribute to state and community differences, including dif-
ferences in legislation, philosophy, training, and resources for information gather-
ing and providing services. Thus it is somewhat misleading to talk about what a 
reporter might expect without knowing where that reporter lives. 

 Almost as astonishing as the variation between states on rates of these outcomes 
is the fact that this variation has mainly gone unstudied. Research is needed to 
assess the causes of this variation, as well as the variation between communities and 
agencies within a state, and understand the implications for policy and practice. One 
key question is the degree to which this variation stems from actual differences in 
state practice versus differences between states in measurement systems. Better 
standardization of measurement in NCANDS would help. In our view, it seems 
unlikely that the fact that Iowa reports a 100 % rate of delivering services in in- 
home cases and the District of Columbia a 0.21 % rate means that Iowans’ hearts 
are full and Washingtonians’ are made of stone. We are just speculating, but perhaps 
D. C. is effecting service delivery through outside agencies in a way that does not 
get recorded in NCANDS, or Iowa’s service delivery includes some limited inter-
vention that is not even counted in other states’ statistics. They may also differ 
substantially in resource availability—see below for a discussion of resources. 
Better standardization of state data could help eliminate statistical anomalies and 
confusion. 

 Actual differences between states and communities on outcomes following 
reporting (above and beyond differences in measurement) raise questions about 
equity and may be of interest to advocates. The substantial variation suggests the 
value of communities developing their own statistical profi les of what happens fol-
lowing child maltreatment reports and comparing these to other communities within 
their state. We recommend that community children’s service coalitions build such 
statistical profi les into their needs assessment and/or program evaluation efforts. 
Given a community statistical profi le, our hypothetical reporter would have a better 
understanding of what will happen following reporting and may feel more owner-
ship and more commitment to doing their part to maximizing the quality of the 
process. Moreover, local studies shared among multiple stakeholders of outcomes 
of reporting could inform community policy around the decision points reviewed 
here, helping to empower communities to achieve the outcomes of reporting that 
best match their values.  
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    Outcomes Vary by Case Characteristics 

 Research has identifi ed a number of case characteristics that predict outcomes fol-
lowing reporting. Variables such as type of maltreatment, age of child, and family’s 
previous protective service history can have a major impact on what decisions are 
made in the child protective response. Thus what happens following reporting very 
much depends on the nature of the particular case. Differences in the probability of 
outcomes given reporting are magnifi ed if a given case characteristic affects multi-
ple decisions in the response process. Consider child age. Cases with children under 
the age of 2 are more likely to be screened in and also substantially more likely to 
be placed in out-of-home care. Thus, these children are more likely to have a more 
substantial child protective service response. Prior history with child protective ser-
vices similarly may have a dramatic effect in increasing the magnitude of the 
response, because it increases the odds of screening in, substantiating, and placing 
children outside the home. Reporters who have a modicum of knowledge about 
infl uential case factors will be better able to anticipate what outcomes may result 
from reporting. 

 Not only do outcomes of reporting differ, but who the reporter is tends to differ 
depending on the characteristics of the case. Kesner ( 2008 ) compared the character-
istics of cases reported by four different types of reporters: legal, medical, social 
service, and educational. Medical personnel report maltreatment for children who 
are almost 2 years younger on average than in every other group, an average of 5.2 
years old. Younger age means more screening in and more child placement, so 
medical personnel may be more likely to encounter a more vigorous CPS response, 
and they accordingly may have greater concerns about family disruption from 
reporting. Educational personnel reported the oldest children, an average of 9.1 
years, who have lower screening, service, and placement rates. These reporters’ 
concerns may focus more on CPS inaction. Reports from legal and medical person-
nel were more likely than other reporters to identify neglect, while school personnel 
were more likely to report physical abuse than other reporter groups; again, these 
patterns can lead different outcomes. More work needs to be done on identifying 
profi les of outcomes by case characteristics and reporter types and considering 
whether procedures and training need to be adapted for these differences.  

    Resources May Affect Outcomes 

 This review also suggests that the resources that states and communities have for 
different response options are likely to affect outcomes of reporting. Although the 
empirical evidence is limited, several sources suggest that substantiation rates are 
lower for a given level of suspicion of maltreatment when resources are less avail-
able, and the likelihood of service delivery and child placement are lower for states 
and communities with fewer resources. Moreover, limited resources likely means 
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less agency cohesiveness and support for workers, less compensation and training 
for workers, and more turnover. Agency stress, worker inexperience, and lack of 
education may add more unpredictability to outcomes, and the research cited above 
suggests it may also change outcomes by increasing substantiation rates, perhaps 
because substantiating an allegation is a safer call when a worker is stressed, unsup-
ported, or uncertain. A call for more resources is a frequent cry by child advocates. 
The analysis of the outcomes of reporting and their relationship to resources could 
help provide persuasive evidence of the need for more resources. 

 One key resource variable is whether a state has developed a differential response 
system, and if so, what the capacity of this assessment track is to respond to reports. 
A substantial minority of states have differential response options, yet where they 
exist, they reduce the formal investigation rate and increase the proportion of fami-
lies who receive services. There is variation in outcomes even within the subset of 
states that have differential response systems, since states differ dramatically in the 
proportion of reports they assign to the assessment and investigation tracks. 
Accordingly, greater resources are needed to fully implement differential response 
systems even when they have been initiated. Additional resources need to be devoted 
to supplying services to implement service plans developed in the assessment track; 
without these services, differential response can be a hollow offering.   

    Conclusion 

 Research and policy and practice discussions of each of the decisions explored here 
are usually conducted in isolation. Rarely is the discussion of reporting child mal-
treatment placed in the context of what comes afterward. Outcomes of reporting 
should not infl uence the mandated decision to report, but a consideration of out-
comes would help shape effective policy, practice, and training around reporting. 
Although we have been able to assemble a substantial number of empirical results, 
it should be noted that the variation in outcomes of reporting is still largely unex-
plained, particularly differences between states and communities. More research is 
needed to explicate the system of response to reporting and relate it to the reporting 
decision. More research is also needed on the effects of the quantity, quality, and 
salience of information provided by reporters. Studies should also examine more 
thoroughly the impact of different child protective and service interventions within 
such understudied categories as unsubstantiated cases and substantiated cases that 
do not receive ongoing child protective services. Research should actually track 
cases from reporting to fi nal outcome and should gather empirical evidence about 
prospective reporters’ anticipation of the outcomes of reporting and how that affects 
their decision to report. Program evaluations of state and local child protective ser-
vice agencies also need to gather data on these decisions and report on the entire 
profi le of outcomes of reporting to inform the development of policy and practice.     
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            Chapter Abstract 

 When considering the concerns about mandatory reporting, it is helpful to consider 
that adequate child protection is rarely tied to a single policy concern and that it is 
ultimately based on the capability of the systems of interventions and the decisions 
about these interventions made by all involved parties including professionals, fam-
ilies, and children. No matter how a case comes to the attention of child protection 
services (CPS), decision-making at the CPS continuum points (intake, assessment, 
and so on) regulates the fl ow of families and children into or out of the CPS system. 
At its core, a basic purpose of the CPS system across the decision-making contin-
uum is to protect children from harm; however, the meaning of the concept of harm 
is surprisingly unclear which has important implications for effective decision- 
making. Almost without exception, decision-making in child welfare occurs under 
conditions of risk and more frequently conditions of uncertainty. It is generally also 
acknowledged that decision-making errors are inevitable in CPS and at the worst 
involve situations of severe avoidable maltreatment or even fatalities. The lack of 
knowledge regarding our understanding of harm and the commission of errors hin-
ders the development of feedback mechanisms that might allow for a better under-
standing of whether CPS is effective. In the absence of this knowledge, research has 
little to offer concerning the evaluation of CPS effectiveness. 
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 This paper makes an argument for altering CPS decisional state space in a way 
that acknowledges and utilizes features of child and family functioning tied more 
directly to a research-based understanding of patterns of short- and long-term harm, 
as well as, improvements in well-being. It is premised on the very basic idea that 
specifi c groups or classes of families would benefi t from a differentiated continuum 
of decision processes that can tie them more directly to the evidence-based services 
that would benefi t them and their children more optimally. It assumes that the 
understanding of safety and well-being are grounded in a better evidence base than 
exists currently and that decision-making in CPS will become more risk based 
rather than being based in uncertainty. It also offers a long-term general research 
framework directed toward changing the CPS decisional state space.  

    Overview 

 When considering the concerns about mandatory reporting, it is helpful to consider 
that adequate child protection is rarely tied to a single policy concern and that it is 
ultimately based on the capability of the systems of interventions and the decisions 
about these interventions made by all involved parties including professionals, fam-
ilies, and children. Thus, a broader view of context and systems is required, and 
therefore mandatory reporting may have an exaggerated role if presented in a “pic-
ture” where other important concerns have yet to be addressed. The fi rst section of 
this paper describes the CPS system and then goes on to address a question regard-
ing the effective functioning of the system, a diffi cult prospect to address and one 
for which a defi nitive answer probably cannot be informed with the existing research 
base. Following this discussion regarding the gaps in our understanding, some pos-
sible approaches to improve CPS functioning are presented.  

    The CPS System and Decisions 

 CPS generally consists of an initial intake service and an investigation or assess-
ment process. However, depending on the state, province, or county, CPS some-
times includes in-home services and may often include initial placement activities 
as well. Each of these service processes has beginning and ending points that are 
tied to a decision along a continuum. Decisions at these continuum points regulate 
the fl ow of families and children into or out of the CPS system. These decisions are 
illustrated in the fi gure (Fig.  21.1 ), which references the CPS decision-making con-
tinuum, that is to say, that each point along the continuum depends on the assess-
ment and decision made at the prior point.  

 From the illustration above, mandatory reporting functions in the early part of 
the continuum in as much as the decision to report to CPS infl uences the CPS 
screening decisions. However, once the screening decision is made, children and 
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families must respond to an array of possible interventions with both positive and 
negative consequences that often have little to do with the originator of the report. 
The intent of this paper is to contextualize the functioning of the CPS system, what 
could be done to improve its functioning, and what research is needed to improve 
system functioning and outcomes for children and families. In addressing these 
concerns, the paper takes a decision-making perspective based on the theoretical 
framework referred to as the Decision Making Ecology/General Assessment and 
Decision Making Model (Baumann et al.  2011 ).  

    What Does Research Tell Us About the Current Functioning 
of Child Protective Services? 

 At its core, a basic purpose of the CPS system across the decision-making contin-
uum is to protect children from harm or further harm and to protect children from 
being maltreated. However, the meaning of the concept of harm is surprisingly 
unclear, which as discussed here makes it diffi cult to assess how well the system is 
functioning. 

    A Word About Defi nitions, Concepts of Harm, Policy, 
and Role of CPS 

 In articulating CPS functions, it is important to consider that in the United States 
within the social services sector, it is far from clear what is meant by concepts of 
harm to children. Further, other sectors (health, judicial) that have an impact on CPS 
functioning have divergent perspectives about what constitutes harm due in part to 
differences in their experiences (samples) with children and families, the roles these 
sectors play in civil society, and the nature of their organizational stakeholders. 

 This is aside from the related issue of the diffi culty of the meaning of CPS sub-
stantiation (Drake  1996 ). While some efforts have been made to develop standard-
ized methods to defi ne abuse and neglect (Heyman and Smith Slep  2006 ), thus far 

ASSESSMENT

Screening Investigation/
Assessment

Ongoing 
Services

Initial
Placement

Child protection
Decisions/Actions

  Fig. 21.1    Child protective services decision-making continuum (Baumann et al.  2011 )       
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these have not been operationalized in CPS systems. One consequence is that from 
a policy perspective the CPS approach is scattered. In 2011, rates of child maltreat-
ment victimization, a proxy for harm based on substantiation decisions, ranged 
from 1 child to 23 children per thousand among 50 states, with a likely range of 
variability even larger at the county or sub-jurisdictional level (US Department 
of Health and Human Services, Administration for Children and Families, 
Administration on Children, Youth and Families, Children’s Bureau  2012 ). While 
the unknown level of underlying actual incidence of maltreatment may in fact vary 
from jurisdiction to jurisdiction, the variability in offi cially recognized maltreat-
ment by CPS agencies most likely refl ects heterogeneity in the implementation of 
decision-making policy (Baumann et al.  2011 ). 

 Among the related persistent issues for CPS is the defi nition of various forms of 
child maltreatment; generally speaking abuse, deprivation of necessities, sexual 
maltreatment, and psychological abuse. One thing we know is that estimates of 
maltreatment incidence and prevalence vary by the type of measurement we use and 
the source of measurement. There is a major gap in overall incidence and prevalence 
rates in comparing offi cial statistics with self-report studies or NIS like studies 
(Sedlak et al.  2010 ). There are also major differences depending on the source of 
offi cial data (e.g., Hospital ICD 10 vs. CPS) (Gilbert et al.  2012 ). 

 We have also not done a good job of clearly identifying relevant distinctions 
between key harm-related constructs including maltreatment, risk of harm, and 
severity of harm (Sedlak et al.  2010 ). A common concept is to consider risk of 
future reporting or future substantiation, and there appears to be some relationships 
between concrete indicators of severe harm with risk (Baird et al.  1993 ). Nevertheless, 
it is not clear whether the bulk of moderate to high risk cases is at all likely to expe-
rience harm or at least severe harm, and some sense that important indicators of 
harm, particularly for neglect, are likely to be distal (Widom et al.  2012 ). Except in 
a very broad and highly ambiguous sense as of yet, there are no consistent defi ni-
tions that lend themselves to clearly informing policy and practice in addressing 
what is meant by harm. Perhaps, more importantly, we lack a shared understanding 
of harm that would lend clarity to improving outcomes for children and families, 
although the concept of trauma and the underlying genetic impacts may come clos-
est (Mehta et al.  2013 ). 

 Unfortunately, when the layers are peeled back often, what CPS is left with is the 
responsibility for fairly rare but obviously severe harm events: fatalities, severe 
physical injuries, and extreme cases of neglect including confi nement and starvation 
that affl ict very young children. However clear this view is of CPS’ responsibility; 
attention focused in this direction rarely succeeds in improving the underlying 
severe harm event frequency; that is, changes directed at CPS systems on this basis 
appear to be unable to prevent similar events in the future. For example, the reported 
level of fatalities known to CPS has not changed much during the past 20 years 
(DHHS  2012 ). Of course, part of the reason is that the solutions for CPS systems 
scrutinized for their failures to protect children against fatalities and other low- 
frequency events typically result in blame being placed on decision-makers, the 
introduction of overly prescriptive policy, commensurate with a lack of attention to 
conditions in the system that make errors likely (Munro  2011 ).  
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    Formal Assessment Tools Such as Risk and Safety 

 Assessments or assessment processes are a key part of the decision-making process, 
and for many professionals and administrators in CPS, these are the fi rst and last 
method for improving decision-making. Many formal assessments are designed to 
support decisions along the CPS/CW continuum. For example, the National 
Resource Center for Child Protective Services (NRCCPS  2010 ) has documented 
many of the risk and safety instruments currently in use in states and some of 
the policy. However, this line of research has languished, and in fact, compared to 
the 1990s, there is very little published research. Almost no innovative research 
in the way of new approaches to CPS assessment and decision support has been 
published, although some important development without peer-reviewed research 
has occurred (Turnell and Edwards  1999 ). 

 To the extent we know how well these tools and processes function, the evidence 
suggests that they are modestly effective at prediction and probably work better 
under controlled evaluation conditions compared to actual practice (Camasso and 
Jagannathan  2012 ; Shlonsky and Wanger  2005 ). Still, they are better than nothing, 
and the research is suffi cient to suggest that they should be used. However, there are 
fundamental research questions about how they should be used and whether actual 
decision-making can be improved upon. For some time these questions have not 
been pursued, and one is left with the impression that we have solved the problem.  

    Decisions 

 Assessments are important but have important limitations in supporting decision- 
making in CPS. Mostly this is due to contextualizing issues as illustrated by the 
Decision Making Ecology/General Assessment and Decision Making Model (DME/
GADM) concept (Baumann et al.  2011 ). A key concept is the action threshold embed-
ded in the GADM, separating assessment from action. In several studies,  factors 
other than case characteristics have been found to infl uence decisions. The function 
of context and decision-maker characteristics at each point along the  decision con-
tinuum is the focal point for determining how decisions are impacted by factors other 
than case assessment. This has been instructive in looking at service and placement 
decisions, thus far. There is also fertile ground for exploring issues of disparities, but 
this is ultimately limited by our understanding of decision errors (see below).  

    Who’s the Decider? 

 Decisions are actually made by a number of agents in CPS. While caseworkers are 
obvious and important decision-making agents, there are potentially many others 
depending on the system and the point on the decision continuum. In addition to the 
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other agents such as supervisors and judges, an important area of decision-making 
work involves decisions in groups. These can be professional groups (e.g., team 
decision-making and red team models) or some combination of professional and 
family groups (e.g., family group conferences). There is some evidence that deci-
sions involving groups are effective, but many of the same DME factors that infl u-
ence individual decision-makers also operate with groups. Each decision-maker 
brings their own history and understanding of the system into the process and evalu-
ates the likely perceived consequences in the context of their values (Baumann et al. 
 2011 ). Studies of how the range of decision-makers including groups affects 
decisions in CPS are needed in order to take these effects into account and devise 
better workforce and workforce development policies.  

    Decision Errors and Error Criteria 

 Decision-making errors are present in CPS decision-making and at the worst involve 
situations of severe avoidable maltreatment or even fatalities. Balancing these errors 
are service decisions that may have adverse perhaps distal (longer-term) impacts on 
children’s outcomes, including the possibility that placements may play a role in 
these outcomes (Doyle  2008 ). Without exception, decision-making in child welfare 
occurs under conditions of risk and most often under conditions of uncertainty 
(Wakker  2010 ). A major conundrum for CPS administrators, and that ties into our 
confusion about concepts of child maltreatment related harm, is to clarify what type 
of error their system would least like to make and then design policy and resources 
accordingly to reinforce this perspective. 

 Unfortunately, and regardless of values perspectives, there is an absence of infor-
mation that would allow us to objectively determine which type of error valuing is 
best. This condition is called decision-making under uncertainty. This is in part 
because, despite our recognition of the presence of these errors, we have no idea 
how often they are made or broadly speaking why. As a consequence, we have only 
a very limited capacity to avoid errors. It would be naïve to assume that these errors 
occur due solely to a specifi c factor like judgment, training, resources, or policy 
although these all play a role. Nevertheless, the lack of knowledge regarding the 
commission of errors and the interplay of these many factors hinders the develop-
ment of feedback mechanisms that might allow for better pattern recognition and 
valid expertise. 

 James Mansell and colleagues ( 2011 ) have had some success in defi ning errors 
for CPS decision-making at intake: the decision to respond to a referral with an 
assessment/investigation. Their study attempts to defi ne the problem as one of 
decision- making under risk, rather than uncertainty which is more typical. They 
found that, in the presence of a major increase in the proportion of cases investi-
gated, some children that should have been investigated/assessed are still missed. 
They were able to specify a response rate balance between the likelihood that an 
agency will fail to act when they should have or exceed the available fi nancial 
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resources by responding more often than they should have. Given the ability to 
quantify the balance point, the agency is able to articulate the likely degree of 
defi ned error going forward. One of the fi ndings of their study is that the agency 
actually did a fairly good job of distinguishing cases that required an investigation 
at the intake point. 1  

 The diffi culty and challenges in researching similar errors for decisions related 
to other points along the decision-making continuum, and in particular removals, 
are well recognized. There is no gold standard that will tell us that we should or 
should not remove a child. 

 To summarize, there is an absence of clarity around the expectations of the CPS 
system, and if we acknowledge that a basic role of CPS is decision-making, the lack 
of clarity is compounded because we have no real method to evaluate error. So, in 
answer to the question posed above about what research has to say about the func-
tioning of the CPS system, it has as yet little to offer regarding whether CPS is 
functioning well or poorly overall.   

    Addressing Complex Needs in the Context of Improving 
CPS Functioning and Child Well-Being 

    Modifi cations to the CPS State Space 

 The continuum of CPS decision-making is a systems construct, and it classically 
defi nes the structure of the response pattern in the form of a decisional state space 
(Wakker  2010 ). That is, the actionable decisions are defi ned consistently as a series 
of choices: the state space. In the CPS state space for each individual family or 
child, an evaluation of the consequences of the decisions at each point is made. 
Some decisions, like intake decisions with immediately observable outcomes, 
appear to have a greater decisional consensus (narrower range of variability) 
compared to decisions where the consequences are less well understood, and it may 
be more straightforward to transform these to decision-making under risk, where 
outcome probabilities can be determined. Unfortunately, decision-making under 
conditions of risk in CPS is rare (Mansell et al.  2011 ). For the most part, conditions 
of decision-making under uncertainty prevail, meaning that the probability of deci-
sion outcomes is objectively diffi cult to specify even after the decision is made. 

 So perhaps another way to approach the problem of decision-making under 
uncertainty in CPS is to modify the state space for decisions, that is, modify the 
available choices in the continuum. Triage has been discussed as an important 
aspect of CPS systems that may permit different confi gurations of decisions. One 
approach to triage is differential response which in some jurisdictions has emerged 

1   > 0.90 area under the receiver operator characteristics (ROC) curve, where 1.0, is completely 
accurate, and 0.5 is random. 
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as a formal response to maltreatment (Merkel-Holguin et al.  2006 ). Another 
approach might be to distinguish different classes of familial conditions (Casillas 
and Fluke  2014 ; Trocme, 2013, personal communication). For example, Trocmé 
(2013, personal communication) has suggested that maltreatment reports could be 
classifi ed as acute and chronic, and maltreatment may be a secondary concern. 
Drake et al. ( 2009 ) have argued that the substantiation decision is superfl uous and 
should be discarded in favor of identifying reported maltreatment cases as open or 
not for ongoing services. These approaches represent different formulations of child 
maltreatment decisional state space in as much as they focus attention on attaining 
information where the focus is on taking actions. To be clear, a decision to substanti-
ate may permit or inhibit taking actions in some jurisdictions, but there is no infor-
mation content from the standpoint of what action to take. 

 One possible advantage of orienting the system differently is that classes of fami-
lies and children could be more clearly aligned with their likely proximal and distal 
outcomes. These outcomes would necessarily encompass both safety and well- 
being. Given this perspective, one way of thinking about an assessment process is to 
identify the possible outcomes based on classifi cation and create a more fi ne grained 
and distally integrated view of the possible decisional consequences for taking 
actions or not. This idea while beyond our current base of research is described from 
a conceptual perspective in more detail in the following sections.  

    Intensity and Multidimensionality of Needs 

 Needs among children in the child welfare system can be defi ned as cognitive and 
socioemotional conditions relating to emotional/behavioral disturbances, speech/
language impairments, and learning/developmental delays. These problems are par-
ticularly important as they occur at a much higher rate compared with children in 
the general population (USDHHS-ACF  2007a ). Child welfare studies estimate that 
23–80 % of children exhibit mental health problems, while chronic health problems 
range from 35 to 80 %, and educational diffi culties range between 31 and 67 % 
(Chernoff et al.  1994 ; Clausen et al.  1998 ; Pilowsky  1995 ; Schor  1982 ; Simms 
 1989 ; Stein et al.  1996 ; Szilagyi  1998 ). Using a representative US sample, NSCAW 
showed that within 3 years of a child welfare investigation 22 % of children have 
been identifi ed as having a learning disability (vs. 8 % of US children), 15 % with 
an emotional disturbance (vs. 6 %), and 13 % with a speech impairment (vs. 5–9 %; 
USDHHS-ACF  2007a ). Similar numbers have been found in Australia, Sweden, 
and Canada (Bromfi eld et al.  2010 ; Hessle and Vinnerljung  1999 ; Trocmé et al. 
 2010 ). Compounding these problems, it appears to be the norm that children with a 
special need tend to have multiple needs. In fact, 42 % of children in this US 
National Survey of Child and Adolescent Well-Being (NSCAW) who were identi-
fi ed as having a special need actually had two identifi ed needs, and another 31 % 
had three or more needs (USDHHS-ACF  2007a ). 
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 Likewise, caregivers exhibit a number of service needs, including substance 
abuse, mental health problems, and cognitive impairments. Some of these needs are 
especially pervasive. For example, in one study of families involved in a child wel-
fare investigation, Burns and colleagues found that 40 % of mothers suffered from 
depression (Burns et al.  2009 ). The mental health needs of caregivers of young chil-
dren (ages 1 to 4 years) in the NSCAW seem to be similar, with 46 % of caregivers 
experiencing major depression at some point across the 5- to 6-year wave 5 follow-
 up (USDHHS-ACF  2009 ). Furthermore, 40 % of caregivers of young children had 
major depression at more than one point in time. Likewise, caseworkers’ reports on 
families with an infant or adolescent show that caregivers abuse alcohol (7–14 %) 
and drugs (8–30 %) and have serious mental health problems (18–23 %), cognitive 
impairments (7–11 %), poor parenting skills (41–43 %), and unrealistic expecta-
tions of their child (15–22 %; USDHHS-ACF  2008a ,  b ). As with children followed 
in the same study, these problems tend to co-occur (USDHHS-ACF  2009 ). Other 
co-occurring needs include basic living assistance (33 %, e.g., transportation, food, 
housing), child care assistance (30 %), individual services (19 %, e.g., job-related, 
support groups, legal aid), and home assistance services (12 %, e.g., home manage-
ment training; USDHHS-ACF  2008a ). While these issues come from US child wel-
fare data, similar challenges are also of concern in other nations such as Australia 
(Bromfi eld et al.  2010 ), Canada (Burnside  2012 ), England (Cleaver et al.  2007 ), and 
Scotland (Rosengard et al.  2007 ).  

    Underservicing of Needs 

 Unfortunately, it appears that both child and family needs are being underserviced 
in the current child welfare context. With respect to children, fi ndings from the 
NSCAW indicate that children investigated for child maltreatment in the United 
States have a much greater risk of cognitive and socioemotional problems when 
compared with normed national samples (USDHHS-ACF  2005 ). However, they are 
not receiving needed services. Depending on the time of assessment, between 35 
and 42 % of children assessed at baseline when they were 3 years of age or younger 
had a developmental delay or an established medical condition or will have devel-
oped one within the next 5–6 years. Yet only 10–26 % of those in need received 
necessary developmental or medical services, with percentages worsening the lon-
ger children were involved with the child welfare system (USDHHS-ACF  2007b ). 
Similarly, although 31 % of preschoolers had cognitive defi cits and 27 % had behav-
ior problems, only 13 % and 12 %, respectively, of those in need received special 
educational services to address them (USDHHS-ACF  2005 ). The situation is simi-
lar for school-age children investigated for maltreatment in the United States. 
Depending on the measure, 5–12 % of school-age children exhibited cognitive 
development or academic achievement risks (intelligence, reading, math), and 
another 10–45 % exhibited developmental risk on one or more socioemotional mea-
sures (problem behavior, social skills, living skills, depression). Yet, only 54 % of 
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those school-age children who exhibited risk on at least one of the measures were 
receiving special education services for cognitive/academic diffi culties and 25 % 
for socioemotional functioning (USDHHS-ACF  2005 ). 

 With respect to caregivers, although 27 % had a mental health need, a minimum 
of 26 % of those in need received a mental health service (USDHHS-ACF  2008a ). 
Most often the mental health service received was psychotropic medication, with 
few actually ever seeing a mental health practitioner. Similarly, almost no caregivers 
of infants received substance abuse services (though 30 % were in need). The ser-
vices more often provided were basic living assistance (33 %, e.g., transportation, 
food, housing), child care assistance (30 %), individual services (19 %, e.g., job- 
related, support groups, legal aid), and home assistance services (12 %, e.g., home 
management training; USDHHS-ACF  2008a ). 

 Although far fewer children and caregivers receive services than those in need, 
involvement with child welfare has been shown to increase service receipt. That is, 
similar children and families who are not involved with the child welfare system are 
even less likely to receive needed services. For instance, across child age groups, 
there is an increase in receipt of school-based or specialty mental health services for 
child welfare cases (Leslie et al.  2005 ). Thus, despite high levels of unmet need, the 
ability of the child welfare system to connect families to services is promising. 

 However, consistent with the DME framework (Baumann et al.  2011 ), factors 
other than the type of services needed appear to infl uence which services are 
received. For example, for children 3 years and under, the percentage of those with 
developmental or medical risks receiving services does not differ from the percent-
age of those without such risk receiving services. Furthermore, although children in 
substantiated and unsubstantiated cases have similar special needs (Drake  1996 ; 
USDHHS-ACF  2007c ), service receipt is instead best predicted by substantiation 
and poverty, irrespective of current developmental status (at least between baseline 
and 12-month follow-up for children 3 years and under; USDHHS-ACF  2007b ). 
This is important because services are being implemented similarly across clients 
regardless of their actual need, resulting in wasted service provision for some, and 
lack of service provision for others that actually need it. Such inadvertent care trans-
lates into fi nancial waste or potential deterioration in functioning depending on 
which group is in question. The child welfare fi eld must better understand these 
complex needs that touch multiple systems and better integrate across systems to 
get those needs addressed.  

    Absence of Integrative Assessment Protocols 
and  Decision- Making Processes 

 There is an absence of integrated assessment protocols. On one hand, a variety of 
organizations have issued guidelines and screening tools for the assessment and 
treatment of children, including the array of issues faced by children and caregivers 
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involved in the child welfare system (American Academy of Child and Adolescent 
Psychiatry  1997a ,  b ,  2007 ; Spivak et al.  2006 ; Scottish Executive  2005 ). The set of 
tools as a whole cover just about every issue possibly faced by any family. Yet con-
crete guidance is missing on how and when to use this information, and this discon-
nect is crucial given the high degree of complexity in both the lives of children and 
families and the service system of which they are a part. In order to proceed effec-
tively, guidance is needed with respect to organizing multiple assessments across 
different problem domains, coordination of care across multiple needs, and selec-
tion and timing of specifi c empirically supported treatments or interventions 
(Johnson et al.  2006 ; Lou et al.  2006 ). 

 We face an almost identical problem in decision-making for treatment planning 
and service integration, service confi guration, and alignment of service resources. 
To date, most of the intervention and treatment research have relied on variable- 
centered approaches, which assume all individuals come from the same population. 
Perhaps as a product of this, as well as our focus on internal over external validity, 
most evidence-based treatments are designed for single conditions or groups of 
closely related conditions (e.g., a cluster of anxiety disorders with partially overlap-
ping symptoms). However, the high degree of comorbidity of conditions calls this 
approach into question. Recent studies of treatment effectiveness have found 
decreases in effectiveness as impairment increases, if co-occurring conditions are 
present or if multiple concrete needs are observed (Curry et al.  2006 ; Hinshaw 
 2007 ; Jensen et al.  2007 ; Owens and Chard  2003 ). These fi ndings seem to indicate 
that children and families with multiple needs should be identifi ed and provided 
with applicable services, perhaps using collaborative, cross-system approaches. 
However, we would argue that treatment-as-usual is not enough nor is mere coordi-
nation (Bickman  1996 ). Rather than just determining which cross-systems 
approaches are needed, so too must we determine how to prioritize, order, integrate, 
and allocate multiple services.  

    The Role of CPS in Screening and Prioritizing Needs 

 Child welfare can be viewed as a surveillance and referral system that is dealing 
with decisions regarding a complex array of needs for both children and their care-
givers. In and across systems beyond child welfare, there are certain barriers to 
effective care for the social, educational, and health-care needs of children and fam-
ilies. These systems rarely interact in the United States, and when they do, the inher-
ent structure within each does not promote the sharing of information or the 
integration of services. Yet, as the gatekeepers to many needed supports and ser-
vices, some barriers are contained or controlled by the child welfare system. 
Obstacles that could hinder a caseworker from helping children and families receive 
effective care include skill defi cits in assessment, engagement, and referral (Burns 
et al.  2009 ). Without effectively knowing how to best screen for and prioritize needs, 
appropriate referrals are all but impossible. 
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 Figuring out needs is no simple task. Assessments must be comprehensive 
enough to identify an array of needs while maintaining speed, accuracy, and client 
engagement. Once needs are ascertained, those posing the greatest risk are priori-
tized and balanced with the stated desires of the clients. If needs are multiple and 
complex, the assessment process may need to include multiple and contingent steps 
including consultation with mental health or other system representatives. Again, 
the desires and input of the client are critical along every step to obtain needs that 
are meaningful and to promote client engagement (Gibbs  2003 ; Gibbs and Gambrill 
 2002 ). Like a medical screening test, screening for multiple and complex needs 
should come fi rst, followed by substantial assessment by the requisite professional. 
Ideally, whenever possible, families must be involved and engaged in ways that help 
them to defi ne and articulate their needs. Despite the existence of statements regard-
ing the importance of screening, there is little guidance let alone research concern-
ing what assessments or assessment process to use and when or what professionals 
should conduct these processes.  

    The Role of Child Welfare in Service Engagement 
and Tracking Outcomes 

 Child welfare caseworkers also have a key role in getting children and families to 
the  right  supports and services. In part, some knowledge is needed about which 
evidence-based practices are best for which problems. Additionally, knowledge of 
the family’s support network and the community service base is necessary, includ-
ing which services are at least evidence informed or evidence based. Finally, referral 
skills are needed to be able to describe and share the nature of the problem, as well 
as engage and build a relationship with supports and services. Client input and 
engagement are again critical. 

 In order to address well-being, child welfare also needs to be able to monitor 
well-being outcomes. Completing services does not just mean showing up. 

 Studies in the psychotherapy literature have found that improved client outcomes 
can be achieved simply by providing ongoing feedback (Lambert et al.  2001 ), and 
this common factor should be considered when setting up case plans. Goals should 
be achievable, some in the short term, and client feedback on progress should be 
regularly provided. However, there may be insuffi cient outcome monitoring sup-
ports and structures in child welfare settings (Burns et al.  2009 ), hindering the deliv-
ery of effective services. Monitoring outcomes must be a part of services from the 
beginning stages of engagement in order to reinforce positive changes and be alerted 
to movement in the other direction. Practitioners of course have the fl exibility to 
adjust the intervention to tailor it to individual client needs yet need to keep a con-
sistent measure of change that can be shared with the child welfare system. It almost 
goes without saying, especially in populations with multiple needs, that transition-
ing back and forth between implementing an intervention and evaluating ongoing 
change is particularly necessary in cases where the intervention was modifi ed to fi t 
a client’s needs (Mildon et al.  2014 ). 
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 We have argued based on the research regarding co-occurring conditions among 
child welfare populations (Fluke et al.  2008 ) that one missing aspect of information 
obstructing the implementation of effective programs and practices is a better 
understanding of these conditions and how often they occur. For example, NSCAW 
has provided us an extensive national review of the special needs among children in 
the child welfare system (i.e., developmental, behavioral, and emotional, USDHHS- 
ACF  2007a ), but we still do not have any comprehensive national-level estimates of 
the need for various services  which focus on more than a few critical needs at one 
time . Missing to date for child welfare is a valid starting point for identifying treat-
ment subgroups early on that, in turn, can guide integrated assessment, treatment 
planning, and service delivery. As opposed to variable-centered process, or a focus 
on maltreatment and maltreatment-centered information, a person-oriented 
approach asserts that human development must be understood by examining multi-
ple factors in relation to one another (Magnusson  1995 ). According to this theory, 
development is a product of the pattern of relevant factors, and the related research 
requires identifying confi gurations of factors that distinguish different subgroups 
(Bergman and Magnusson  1997 ; Magnusson  1998 ). Thus far, with some exception, 
attention has been paid to isolating and enumerating single conditions that could be 
the focus of empirically supported programs and practices. For example, such con-
ditions could be caregivers with substance abuse issues, children who experience 
types of maltreatment, children who experience trauma, and family poverty. Taken 
together, these individual enumerations constitute an overall profi le of the needs of 
children and families (Samuels  2012 ; USDHHS-ACF  2007a ). 

 Combined interventions have proven advantages and improved robustness when 
addressing more severe individual needs or multiple conditions (Curry et al.  2006 ; 
Hinshaw  2007 ; Jensen et al.  2007 ; Owens and Chard  2003 ). We would argue that it 
is important, also, to know how to prioritize needs in order to guide a superior 
matched combination and ordering of effective programs and practices, including 
evidenced- based practices. From a child welfare service delivery system perspec-
tive, this concept leads to other implications. For one, the information could be used 
for planning purposes to determine how many families would benefi t from specifi c 
interventions. For another, it would be crucial in identifying gaps in the fabric of the 
existing array of evidence-based treatments and services. In addition, some combi-
nations of treatment type, dose, and timing may work better than others. Further, 
families are typically already overwhelmed when they come to the attention of child 
welfare. They cannot do everything at once, and some decisions need to be made 
with respect to what should be addressed fi rst. No doubt, the family should have 
some say. But so, too, should the evidence. 

 This goal is not easy to achieve but, if successful, could result in a practical 
model that can successfully account for the complexity of these conditions, one that 
both systematically organizes the cases for intervention planning and evaluation and 
retains the complexities of the underlying conditions. These prospects at the system 
level hold a great deal of promise with respect to implementing empirically sup-
ported interventions and may be vital if the expectations regarding such interven-
tions are to be realized. 
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 The immediate implication is that we would need to be prepared to invest 
resources differently in order to change the state space. It may also help to clarify 
very diffi cult decisions (deeply uncertain decision-making) such as when it is 
appropriate to remove a child. Underlying the revised state space is the commonly 
understood idea that not all families and children will benefi t from the same set of 
services and responses. This conceptualization allows for a much more systemic 
approach since there would be suffi cient number of families and children in each 
class to justify the creation of service delivery system for the class (Casillas and 
Fluke  2014 ) and the resulting quantifi cation of the resources needed to do so.   

    What Areas of Research Are Crucial to Defi ning 
and Evaluating an Initiative That Would Improve 
CPS Functioning and Outcomes? 

 As a practical matter, and even if it could be well justifi ed, a systems shift of this 
nature described above could not be accomplished at once. For one, the research 
base to understand decision-making errors is hardly developed at all in child wel-
fare. Furthermore, the infrastructure to provide effective services to different classes 
of families does not exist, even though efforts to promulgate evidence-supported 
assessment processes and related interventions with high fi delity implementation 
are underway. Even so, one clear example of CPS state space modifi cation is dif-
ferential response: a policy framework that is currently being adopted by many 
jurisdictions. Finally, it may be that the most expeditious change in classifi cation 
would be to focus CPS responses only on family conditions where proximal safety 
outcomes are the concern; thus, the CPS response would only be offered to a small 
fraction of the current reported volume of maltreatment reports. 

 Is state space modifi cation for CPS a realistic strategy for improving CPS func-
tioning? Obviously, this question would need to be reframed for different audiences, 
and there is no clear answer, just some beginning points for discussion, piloting, 
evaluation, and research. 

 An overall goal would be to systematically defi ne alternative service delivery sys-
tems with different decisional state spaces for distinct classes of families. As described 
above, once a set of classes is defi ned, it would be possible to defi ne a continuum of 
CPS responses that are most appropriate based on describing the demographics, 
behavioral conditions, and outcome probabilities (both safety and well-being). 

 This of course is a retrospective approach. The more diffi cult task would be to 
develop an accurate and reliable methodology to classify families at the point of 
intake and possibly refi ne the classifi cation during an assessment phase. While risk 
of future harm is certainly an important ingredient, classifi cation based solely on 
our current approach to risk and safety assessment is not likely to be very productive 
since, for many classes, risk and safety ratings would not necessarily be able to 
distinguish differences, that is, reporting risk is likely to be the same between 
classes. Other types of assessment including multi-criteria assessments of risk 
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(rather than rereporting risk) would become more prominent, and specifi c 
 assessments designed for the class would need to be developed. Ideally, any assess-
ment utilized would have some evidence of scientifi c support and ideally be well 
supported. In the view of this author, a valid severity of harm rating and a rating for 
chronicity would have to be one of the assessment elements included, though per-
haps, only for some classes. Furthermore, these assessments must be designed with 
proximal and distal outcomes of well-being in mind. 

 Figure  21.2  provides an illustration of a state space diagram describing how a 
modifi ed CPS system might be confi gured. Systematically, at each node, a decision 
is required about what level and type of assessment is needed tied to a statistical 
classifi cation system for families like the one described above. As the assessment 
progresses and more information are organized for each family, the classifi cations 
may shift and a family may be recategorized. Ultimately, a decision regarding the 
confi guration of services is made. The state space framework assumes that the CPS 
agency will commit to services for as long as necessary, but no longer to resolve the 
underlying conditions. It also assumes that the confi guration of possible decision 
pathways is complex but that it is fi nite based on the classes of the population of 
families exposed to the system. Importantly, the framework assumes that the com-
monly understood child welfare continuum would need to be modifi ed in ways that 
are consistent with the family need-based framework classes, as described below. 
Finally, it is apparent that the greatest investment in analysis and decision-making 
occurs after a child protection matter comes to the attention of CPS, irrespective of 
the way in which the CPS agency is notifi ed about a possible CPS matter.   

    Overview and Examples of Key Efforts to Support 
Development of Research-Based Models to Improve 
CPS Functioning and Outcomes 

 The development of a research-based CPS decisional state space framework along 
the lines described above would be an ambitious initiative, would be long-term, and 
no doubt would be daunting to achieve. We believe at least small steps in this direc-
tion could be productive and have potential to produce a more effective system and 
fulfi ll the promise of a child-centered and family-focused service. 

 There are three main ingredients that need to be assembled for this to be a pos-
sibility. First, we need to formulate classes of CPS families that share common 
needs around which we can begin to assemble the best array of evidence-based 
services and develop implementation tests to determine if outcomes are improved in 
the presence of these services. Second we think computer simulation is likely to be 
the most productive way to model the behavior of the CPS system agents in order to 
test different probability confi gurations of decisional state space and assess the 
amount of decisional error that can be anticipated. Third, we need to develop ways 
to determine decisional error, that is, contextually based ways to determine when 
errors in decision-making actually occur in the continuum. 
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    Classes of CPS Families (Need-Based Framework Approach) 

 Figure  21.2  schematically depicts a multidimensional matrix of patterns of co- 
occurring conditions that would constitute classes of families as originally con-
ceived by Casillas and Fluke ( 2014 ). The number of patterns that could be identifi ed 

  Fig. 21.2    Child protection decisional state space framework       
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is potentially infi nite, but it is much more likely that a fi nite set of patterns would 
emerge, and it is also likely that a relatively small number of classes would account 
for most of the cases in the child welfare system. 

 Each pattern contains a set of cases. Figure  21.3  shows some examples of 
the underlying conditions and characteristics of children and families that could be 
associated with the classes which we refer to as a pattern of characteristics. While 
each pattern would be independent in principle, it is clear that characteristics would 
overlap to some extent and that case members in the class would share distributions 
to some extent. Nevertheless, a distinct set of cases/families would be classifi ed 
within each pattern, referred to as a class (Fig.  21.4 ).   

 Among the requirements for such a system is access to data from at least repre-
sentative samples of child welfare cases (this could be within an administrative 
jurisdiction, a state, or even a nation) that include a comprehensive set of assess-
ment data. Once identifi ed through multivariate procedures, these classes can be 
deconstructed in turn for content and evaluated relative to possibilities of improving 
conditions through the application of empirically supported interventions. 
Alternatively, it may be that given the underlying conditions, no intervention would 
likely be effective for a given class; this represents an intervention gap. 

 Based on this information, several possibilities emerge:

•    For classes where empirically supported interventions may be effective, further 
tests of these interventions could be performed with cases in the class to deter-
mine the level of expected effi cacy for the class. This could also be “staged,” as 
it seems clear that multiple simultaneous interventions may not be effective 
(Chaffi n et al.  2011 ). However, sequencing these services in minimally  overlapping 

  Fig. 21.3    Need-based framework: multiple co-occurrence classes       
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ways over a proscribed period of time may be more effective than a simultaneous 
or haphazard delivery of multiple services.  

•   The size of the class and its distribution with respect to population concentration, 
length of service delivery, and its estimated effect size could be used to estimate 
the type, scope, and dose (as in concentration across area) of specifi c empirically 
supported interventions or treatments that would be needed to achieve predeter-
mined goals. This would have implications for determining effectiveness as well 
as for workforce development, workload, and costing.  

•   Some classes may not benefi t or only minimally benefi t from the existing array 
of empirically supported interventions. Thus, the existence of certain patterns 
may highlight the gaps in the available array of effective services and practices. 
Identifi cation of such gaps would also be tied to a determination of the size of the 
class allowing for an informed evaluation of the utility of prioritizing research 
and evaluation efforts that could address these gaps.  

•   Outcomes could be monitored relative to the class of which the family is a 
 member. This would also serve as a form of risk adjustment such that outcome 
expectations could be formulated relative to expected effi cacy for the class.  

•   Finally, because class membership could shift over time, a longitudinal approach 
could be employed to “tune” the service array as the dynamics of the family 
shift.    

 One way to approach this would be to start with a small-scale pilot, perhaps 
involving a focus on a few classes of families. This could also be organized through 
a consortium method where different groups with key expertise would organize 
tests for specifi c classes in the framework.  

  Fig. 21.4    Need-based framework: single class conceptual view       
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    Simulation of CPS Decisional State Space 

 To help address the incorporation of a different state space for CPS decision- making, 
agent-based modeling and simulation (ABMS) affords a method by which hypo-
thetical classes of families and different CPS continuum confi gurations could be 
modeled to evaluate decision prospects leading to at least short-term outcome prob-
abilities. ABMS are increasingly being utilized to design intervention strategies for 
complex systems operating under uncertainty ranging from global pandemic dis-
ease response to housing investment decisions in tourist communities (Macal and 
North  2006 ). In this context where actual errors in CPS decision-making have con-
sequences for children, families, workers, and agencies, simulation offers a way to 
test confi gurations of continuums, assessments, and service decisions in a safe envi-
ronment. In this fashion the ABMS aids in guiding eventual implementation through 
the identifi cation of key leverage points and developing baseline expectations 
against which the actual system performance can be evaluated over time.  

    Defi ning Error Criteria in CPS 

 Clearly, a lot of knowledge about the decision-making context is required in order 
to model CPS decisions and understand errors. Ideally, we should be moving toward 
the evaluation decisional errors from the standpoint of decision-making under risk 
(e.g., Mansell et al.  2011 ) instead of uncertainty which is the status today. A crucial 
question though is whether developing a reasonable scientifi c understanding and 
capacity to enumerate such errors is beyond our reach. As described above, we cur-
rently have no way to be certain that a decision to remove a child is in error or not, 
the very defi nition of decision-making uncertainty. To some extent this lack of 
knowledge and criteria against which to judge decisional errors can be addressed 
through the simulation work described above. However, there are important limita-
tions to simulations, the fundamental one being that, while they can offer great 
insights, they cannot take the full real-world context into account; we are always 
missing some important information. 

 Thus, it is important to employ scientifi c methods that address real families, 
children, workers, and other human agents to get at this question of understanding 
CPS decision errors. Some (Gilbert et al.  2012 ) have even suggested that we con-
sider conducting random control trials for such decisions. However unlikely the use 
of random control trails, there have been natural comparison studies that come close 
and that might be good methodological models for CPS (Nelson et al.  2007 ). 
Ultimately, without some effort in this direction, major improvements in our 
decision- making capacity will continue to be elusive.      
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    Chapter 22   
 The Role of Mandatory Reporting 
in Preventative Child Welfare Reforms: 
An Uneasy Fit? 

             Leah     Bromfi eld    

         Child maltreatment and child protection have commanded much public attention in 
recent years. From persistent media scrutiny of child protection systems (e.g. Bibby 
and McIlwain  2013 ) to public outrage over the abuse of children in institutional 
 settings and their subsequent cover-up by the institutional hierarchy (e.g. Box 
 2013 ), the protection of children is a topic that ignites popular interest like few 
 others. It is easy to forget, then, that contemporary approaches to child protection 
have relatively recent origins in the 1960s (Feerick and Snow  2006 ; James  2000 ). In 
1962, Kempe and colleagues published their seminal article in which they coined 
the term “the battered-child syndrome” to describe nonaccidental injury to children 
(typically under 3 years) caused by caregivers and characterised by “symptoms” 
such as multiple long bone fracture, subdural haematoma and parent explanations 
inconsistent with the medical evidence. The study fi ndings garnered signifi cant 
media attention, which Tomison ( 2001 ) argued was as important as the research 
fi ndings in the impact of this research. As a consequence, contemporary child 
 protection systems were established in the USA underpinned by a forensic-legal 
model; a model adopted in other developed countries including Australia. In this 
model, statutory child protection services were established under legislation that 
gave them the authority to intervene into the private realm of the family to investi-
gate suspected child abuse and neglect and take action to protect children from harm 
(Lamont and Bromfi eld  2010 ). Previous laws did exist that enabled concerned indi-
viduals or groups to make application to protect a child from cruelty (e.g. NSPCC 
 2000 ); however, a critical change that accompanied the professionalisation of child 
protection in the 1960s was that child protection authorities were not just  able  to 
intervene to protect a child, they were  expected  to do so. Therefore, a central 
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element of the new wave of child welfare was the establishment of a mechanism by 
which cases of child abuse came to the attention of statutory child protection 
 services: individuals within the community who suspected a child was experiencing 
abuse could report their concerns (typically over the phone) to child protection 
authorities for follow- up. Further laws were implemented that required or  mandated  
specifi ed categories of people (e.g. doctors, teachers) to report their suspicions 
(Lamont and Bromfi eld  2010 ). 

 Essentially, child protection services were designed as a safety net to respond to 
what was believed to be a problem affecting a relatively small number of children. 
Adopting the language of social policy, this represents a “residual” approach to 
protecting children. Wilensky and Lebeaux, in 1958, defi ned “institutional” and 
“residual” approaches to social welfare as refl ecting different philosophies of social 
policy and the role of the welfare state. Under a  residual  approach, people are 
expected to meet their needs and the needs of their dependents through the primary 
institutions of the market and the family. “Welfare” is a secondary institution, which 
only comes into effect where these primary institutions have failed. In contrast, 
Wilensky and Lebeaux defi ned the  institutional  approach as one in which welfare is 
a primary institution designed to meet the needs of the whole population rather than 
just the disadvantaged. Under an institutional approach the role of the state is to 
provide universal programmes to support the well-being of the public, not just those 
in crisis, through provision of measures such as universal health care, free educa-
tion, social security and support services (Wilensky and Lebeaux (1958) in Ife and 
Fiske  2003 ; Graycar  1979 ). Applied to child abuse and neglect, an institutional 
approach prioritises services and supports to prevent abuse and neglect at a 
population- wide level rather than prioritising individual responses after abuse and 
neglect has occurred. Theoretically, residual approaches were to be provided to a 
(presumably small) population of individuals for whom the market and family had 
failed, and it was therefore thought that they would be of low cost to the govern-
ment. The residual approach to social welfare represented a “good fi t” with both (a) 
the 1960s understanding of the scope of the problem of child abuse and the needs of 
children affected and (b) expectations regarding the role of mandatory reporting. 

 Grounded in the Australian child welfare context, this chapter charts the broad-
ening of the scope of child protection services. It discusses both differential response 
as one of the primary reforms to the way in which vulnerable children and their 
families become known to services under a residual approach to child protection 
and a public health approach to child protection, which represents an institutional 
rather than a residual approach to social policy. The implementation of major 
reforms designed to (a) prevent abuse and neglect and (b) reduce reports to child 
protection services are discussed in the context of two Australian states. A particular 
focus is the extent to which the different mandatory reporting provisions in each 
state were aligned with the intent of the child and family welfare reforms. 
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    The Broadened Scope of Child Protection 

 The circumstances for which child protection services were designed have changed. 
One of the critical changes to child protection services has been the long-term trend 
of increasing demand on these services through numbers of reports and numbers of 
children in care (Bromfi eld et al.  2014 ; Holzer and Bromfi eld  2008 ). Many factors 
have been attributed to increases in the demands on child protection services, 
including trends shared across anglophone countries (i.e. the UK, the USA, Canada, 
Ireland, New Zealand, Australia) such as the impacts of risk assessment and risk 
aversion on thresholds for child protection activity (Bromfi eld and Holzer  2008 ; 
Holzer and Bromfi eld  2008 ) and local factors such as the high-profi le death of a 
child, an inquiry into child welfare or legislative changes within a specifi c jurisdic-
tional area (Holzer and Bromfi eld  2008 ). Of specifi c relevance to the discussion in 
this chapter is the shared trend across anglophone countries to broaden the nature 
and scope of what constitutes child abuse and neglect, thus lowering the threshold 
for child protection involvement. 

 The 1960s and 1970s were a period of rapid social change within Australia; the 
progressive Whitlam government introduced a raft of provisions to reduce social 
inequity, including, for example, free tertiary education, welfare payments for sin-
gle mothers and a national health care scheme (Graycar  1977 ,  1979 ,  1983 ). Changes 
such as the women’s liberation movement and the introduction of no fault divorces 
saw the beginnings of a period of rapid change in the diversity and structure of 
Australian families (de Vaus  2004 ). Against this social backdrop, professional and 
community attitudes to children have also changed, including a broadening of where 
childhood starts and ends (Gough  1996 ), as illustrated through increased knowledge 
of in utero impacts on healthy birth outcomes at one end of the spectrum (Taylor 
et al.  2012 ) and increases to school leaving age at the other end of the spectrum 
(NSW Education and Communities  2011 ). Standards regarding what constitutes 
appropriate care have also changed since the 1960s (Gough  1996 ); examples include 
attitudes towards corporal punishment and what constitutes adequate supervision. 
Concurrently there has been increasing evidence about the impacts of parenting and 
the risks associated with abuse and neglect (CFCA  2014 ; Zubrick et al.  2008 ). The 
impacts of the sociolegal context on the conceptualisation of parenting and child-
hood have in turn impacted the remit of those organisations established to protect 
children from harm. 

 The types of behaviours that are considered to be abusive or neglectful have 
changed considerably over time. In the nineteenth century, laws passed to protect 
children were concerned with issues of extreme cruelty and neglect, abandonment 
and moral corruption. These laws gave society (typically in the form of charitable 
groups) the right to intervene to protect children (Lamont and Bromfi eld  2010 ). 
Earlier laws that applied to the issues of abuse or neglect did exist; however, their 
primary function appeared to be the protection of community rather than the protec-
tion of children (Scott and Swain  2002 ). The discovery of the battered-child 
 syndrome in the 1960s saw child physical abuse elevated as the primary issue of 
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concern and pushed the response from a charitable response to a state-based profes-
sional intervention. Child sexual abuse was not widely acknowledged or recognised 
until the mid-1980s, attributed to the impacts of feminism (Scott and Swain  2002 ). 
In the 1980s and 1990s, a growing body of research demonstrated the impacts of 
absence of adequate care on children’s development, heralding the “rediscovery” 
and focus on child neglect (Scott and Swain  2002 ). In the same period researchers 
began to focus on the emotional and psychological impacts of abuse and neglect, 
ultimately culminating in the recognition of emotional maltreatment as a distinct 
abuse type (Lamont and Bromfi eld  2010 ). In the last two decades, there has also 
been increasing support for the recognition of exposure to domestic violence as an 
additional type of maltreatment (Humphreys  2007 ). These changes all broadened 
the range of behaviours that were considered to be abusive or neglectful. Over the 
same period the threshold for what is considered  signifi cant  harm has also decreased. 
The overall result of these developments has been to broaden the scope of statutory 
child protection services established in the 1960s to respond primarily to severe 
physical abuse resulting in multiple fractures and brain injury (Kempe et al.  1962 ) 
to now include harms such as bruising, developmental delay and psychological 
harm caused by incidents of physical abuse, neglect, sexual abuse, emotional mal-
treatment and exposure to domestic violence. These are positive changes that align 
with both social values and research evidence. However, the broadening of what 
constitutes child maltreatment means that child maltreatment, which was originally 
thought to be an extreme problem affecting relatively small numbers of children, is 
now a highly prevalent phenomenon (Price-Robertson et al.  2010 ). The broadened 
scope of what constitutes child abuse and neglect has in turn increased real demand 
on statutory child protection services (Bromfi eld et al.  2014 ).  

    The Australian Child Welfare Context 

 Australia is made up of a federation of eight states and territories, with child protec-
tion being a state rather than a federal responsibility. Child protection legislation 
varies across each of the states and territories; however, a common framework has 
emerged whereby in each statute there is a provision defi ning what constitutes “a 
child in need of protection” (Bromfi eld and Holzer  2008 ); and a separate provision 
in the relevant statute defi nes the categories of mandated reporters and the circum-
stances in which they are required to make a report. There are varying degrees of 
difference across the states and territories between (a) persons within the commu-
nity who are  able  to report suspicions of maltreatment and those who are  mandated  
to report their suspicions, (b) the categories of maltreatment mandated persons are 
required to report and (c) the defi nition of what constitutes a child in need of protec-
tion (which in seven of the eight jurisdictions have elements additional to the man-
dated reporting provision) (see Table  22.1 ).

   In some Australian jurisdictions the broadening scope of what constitutes abuse 
and neglect is refl ected only in the legislative defi nition of a child in need of 
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 protection, which prescribes the conditions under which statutory child protection 
services are mandated to intervene to protect children from harm. For example, 
when Western Australia updated their very dated child protection legislation, they 
changed from a list of specifi c behaviours (e.g. is ill-treated or suffers injuries 
apparently resulting from ill-treatment) outlined in 11 separate articles in the Child 
Welfare Act 1947, s 4(1)(a)-(k) to very broad and inclusive defi nitions: “the child 
has suffered, or is likely to suffer, harm as a result of any one or more of the follow-
ing: physical abuse, sexual abuse, emotional abuse, psychological abuse, neglect” 
(Children and Community Services Act 2004s 28(2)(c)) .  They did not introduce any 
mandatory reporting requirements into legislation at that time. Further, when the 
Western Australian legislation was amended in 2008 1  to include mandatory  reporting 

1   Note that while the legislation was passed in 2008, the mandatory reporting provisions com-
menced (i.e. they came into effect) on 1 January 2009. 

   Table 22.1    Comparison of maltreatment a, b  types incorporated in defi nitions of children in need of 
protection and mandatory reporting requirements in Australian legislation   

 Child in need of protection or “at risk” c   Mandatory reporting requirements 

 ACT  Physical abuse, sexual abuse, emotional abuse, 
neglect 

 Sexual abuse, nonaccidental 
physical injury 

 NSW  Physical abuse, sexual abuse, neglect, 
emotional maltreatment (developmentally 
or psychologically harmful “domestic 
environment”) 

 Physical abuse, sexual abuse, 
emotional maltreatment, neglect, 
exposure to domestic violence 

 NT  Physical abuse, emotional abuse, neglect, 
sexual abuse, exposure to physical violence 

 Physical abuse, sexual abuse, 
emotional abuse, neglect, exposure 
to physical violence 

 QLD b   Physical abuse, emotional abuse, neglect, 
sexual abuse 

 Physical abuse, sexual abuse, 
emotional abuse, neglect 

 SA  Abuse (physical, sexual, emotional), neglect  Physical abuse, sexual abuse, 
emotional abuse, neglect 

 Tas  Abuse (physical, sexual, emotional), neglect, 
exposure to family violence 

 Abuse (physical, sexual, emotional), 
neglect, exposure to family violence 

 VIC  Physical abuse, sexual abuse, emotional 
maltreatment, neglect 

 Physical abuse, sexual abuse 

 WA b, d   Physical abuse, sexual abuse, emotional 
abuse, neglect 

 Sexual abuse 

  Source: CFCA ( 2013 ) and Mathews and Scott ( 2013 ) 
  a Legal defi nitions were categorised into the fi ve maltreatment types: physical abuse, sexual abuse, 
emotional abuse/maltreatment, neglect, exposure to domestic violence. 
  b Harm experienced or likely to be experienced as a result of abuse or neglect must be signifi cant. 
Noting that the signifi cance test is not applied to child sexual abuse in fi ve jurisdictions: ACT, NT, 
SA, Tas and WA. 
  c Note that in fi ve jurisdictions (Australian Capital Territory, Northern Territory, Queensland, 
Victoria and Western Australia), not only must the relevant maltreatment and harm be found but 
also the child’s parents must be found to be unable or unwilling to protect the child. 
  d Expectations were different across categories of mandated professionals, most expansive expecta-
tion included.  
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provisions, the mandatory reporting requirements did not mirror the defi nition of a 
child in need of protection and instead were restricted only to a reasonable belief 
that a child had experienced child sexual abuse ( Children and Community Services 
Amendment (Reporting Sexual Abuse of Children) Act 2008 , WA). 

 In comparison, in NSW when the defi nition of a child in need of protection was 
expanded to include exposure to domestic violence, 2  mandatory reporting require-
ments were also changed to correspond with this change. One can only assume this 
was a purposeful decision on the part of the NSW government as there was no legal 
requirement for mandatory reporting provisions to align with the defi nition of a 
child in need of protection. In both states, the broadening of the scope of what 
 constituted child abuse and neglect did not alter the fundamental approach to child 
welfare, that is, a residual model that relied on suspected maltreatment being 
detected and reported to child protection services (either voluntarily or under man-
datory reporting provisions). In New South Wales, the broadened scope of what 
constituted maltreatment increased the scope of what was reported to child protec-
tion; in Western Australia, only sexual abuse was subject to mandatory reporting 
laws. In neither State did the new provisions fundamentally change the way in 
which mandatory reporting schemes work.  

    The Impacts of Broadening the Scope of Child Abuse 
and Neglect on the Residual Child Protection System 

 The residual approach to social welfare originally represented a “good fi t” with the 
understanding of the scope of the problem of child maltreatment. However, child 
protection systems based upon a residual approach are best suited to problems that 
are low in prevalence. The increased demand on child protection, particularly attrib-
utable to the fundamental change in the scope of what constituted child abuse and 
neglect, placed increasing demands on what was a crisis response system (Fogarty 
and Sargeant  1989 ). Child protection services became subject to increasing criti-
cism regarding their capacity to respond to cases of severe abuse. For example, in 
Victoria, Australia in 1990, toddler Daniel Valerio was murdered by Paul Aiton who 
had partnered with Daniel’s mother only 5 months prior to Daniel’s death (Goddard 
and Liddell  1993 ,  1995 ). In the months prior to Daniel’s death, many people, includ-
ing fi ve doctors, saw evidence of Daniel’s physical abuse including photographs of 
Daniel with bruising to his face and eyes taken by a police surgeon only days prior 
to Daniel’s death (Goddard and Liddell  1993 ,  1995 ). The heart-wrenching 
 photographs presenting evidence that Daniel was a victim of serious physical abuse 
combined with the shocking inaction and failure to recognise clear signs of abuse 

2   In NSW the Children and Young Persons (Care and Protection) Act 1998 s 23(1)(d) states that a 
child is at risk of signifi cant harm (and by virtue of s 71, will be “in need of protection”) if the child 
or young person is living in a household where there have been incidents of domestic violence, and 
as a consequence, the child or young person is at risk of serious physical or psychological harm. 
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among professionals angered the community and led Justice Cummins ( 1993 ) to 
conclude “There is no doubt, I consider, that if the law in this state was that child 
abuse be mandatorily reported, this child’s life would have been saved” (p. 741). A 
concerted community campaign calling for the introduction of mandatory on the 
basis of Daniel’s case was credited with the introduction of mandatory reporting 
laws in Victoria in 1993 (Children and Young Persons (Further amendment) Act 
1993 Vic). However, others have commented that it was hard to see how mandatory 
reporting would have changed the outcome in Daniel’s case as Daniel had in fact 
been the subject of multiple reports to child protection services prior to his death 
(Goddard and Liddell  1995 ; Scott and Swain  2002 ). These commentators instead 
laid fault on poor decision-making in the context of an underfunded child protection 
service and a “dual track” system of shared police and child welfare responsibility 
that had the effect of child protection diverting excess cases to the police for a 
response (Scott and Swain  2002 ). It is this author’s position that Daniel’s tragic 
death was a failure of governments to adequately resource and a failure by those 
authorities to recognise and respond to serious abuse rather than a failure by the 
community to detect and report a child at risk to the authorities. While the residual 
approach to child protection and mandatory reporting were a good fi t in terms of 
their intended function, the residual approach to child protection had become a poor 
fi t for the changed nature and scope of the problem – the failure of child protection 
authorities to prioritise a clear case of serious physical abuse being symptomatic of 
an overwhelmed system.  

    Differential Response 

 One of the reasons child protection services are overwhelmed is that a large number 
of the reports of children perceived by members of the community or other 
 professionals as concerning a child at risk of abuse or neglect are subsequently 
assessed by child protection services as not requiring a statutory child protection 
response. For example, within Australia, 46 % of reports are investigated and only 
19 % of reports are substantiated (AIHW  2013 ). This leaves a large number of cases 
in which there are no legislative grounds for intervention, and yet some level of 
vulnerability, need or risk may have been identifi ed. One of the major strategies 
implemented from the mid-1990s to better respond to families known to child pro-
tection services, but in which children were assessed as not requiring a coercive 
statutory response, is “differential response” (also referred to as a dual track, mul-
tiple track or alternative response; Merkel-Holguin  2005 ; Schene  2005 ). 
Implemented in some form in all Australian jurisdictions, differential response pro-
vides a pathway for less severe allegations not requiring an investigation to be 
referred to voluntary family support services (Bromfi eld and Higgins  2005a ). 
Differential response essentially comprises the following process: reports received 
by child protection services are assessed to determine whether a child protection 
investigation or referral to voluntary family support services is warranted (Connolly 
 2005 ). This is presented in Fig.  22.1 .  
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 The rationale underpinning differential response: (a) responses to concerns about 
a child should be commensurate with the level of risk, and (b) non-accusatory 
assessments and responses to families are typically more effective than adversarial 
approaches (Merkel-Holguin  2005 ). In systems in which differential response has 
been implemented, allegations of serious physical abuse and sexual abuse will still 
be referred for investigation. However, many of the allegations arising from the 
broadening of the defi nition of what constitutes child maltreatment such as chronic 
neglect are provided an alternate pathway into family support services. Differential 
response does not represent a fundamental change of approach. Rather, differential 
response leverages the identifi cation of vulnerable families through the existing 
residual child protection system with the hope that providing referrals to families 
not requiring an investigation will divert those families in need into services. 

 The implementation of a differential response at child protection intake may, 
therefore, decrease demand for child protection investigations by preventing the 
escalation of problems and the subsequent re-referral of families to statutory child 
protection services. However, differential response is not designed to reduce the 
number of reports to child protection report lines. In fact, it may serve to increase 
reports to child protection report lines by providing a visible pathway into services 
for professionals or community members who are concerned about a child. 
Bromfi eld et al. ( 2014 ) argue that differential response is a sensible reform to child 
protection services; however, it is still a residual approach and does not include a 
wider system of targeted early intervention designed to prevent abuse and neglect 
from occurring. If anything it is likely to increase rather than decrease the vast popu-
lation of vulnerable children referred to child protection intake services. Within 
Australia, a groundswell has emerged of academics, child and family advocacy 
groups along with those government departments responsible for child protection 
calling for a fundamental change of approach to protecting children: an approach 
based on prevention and early intervention (Bromfi eld  2012 ). Alongside state-based 
reforms, this culminated in the Council of Australian Governments endorsement in 
2009 of the  National Framework for Protection Australia’s Children , which 
 explicitly adopted a public health approach to child protection.  

  Fig. 22.1    Differential response process (Source: Connolly  2005 , p. 15)       
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    The Public Health Approach to Child Protection 

 Public health approaches, originating from the fi eld of preventable illness, strongly 
emphasise health promotion and prevention with increasingly intensive interven-
tions targeting identifi ed risks (Baum  1998 ; Garrison  2005 ). A public health 
approach is used when a preventable problem is prevalent and serious and is associ-
ated with severe long-term effects on individuals and populations. Public health 
approaches incorporate a range of strategies determined by the target of intervention 
efforts and are typically represented as a pyramid and characterised as having three 
levels of intervention: primary interventions universally available to the whole pop-
ulation, secondary interventions targeted at vulnerable populations and tertiary 
interventions for populations with indicated problems present. Applied to the issue 
of child abuse and neglect (represented visually in Fig.  22.2 ), a public health 
approach could comprise: 

•    Primary intervention: universal services and supports available to all children 
and families to enhance child well-being (e.g. parenting education, prenatal and 
postnatal care including home visiting, health care, education, income support)  

•   Secondary intervention: targeted services and supports for vulnerable children 
and families (e.g. teenage parents) and those with indicated problems (e.g. paren-
tal alcoholism), in which children are at risk but parents are willing to voluntarily 
engage with needed services and supports  

•   Tertiary intervention: statutory child protection services for families in which 
children are experiencing serious abuse and neglect (e.g. sexual abuse, severe 
physical abuse, criminal neglect) or in which children’s needs are not being met 

Tertiary
Intervention

(e.g. child
protection)

Secondary
Intervention

(e.g. home-based
intensive family

support)

Primary Intervention
(e.g. universal health care,

parenting supports)

  Fig. 22.2    Primary, secondary 
and tertiary interventions in a 
public health approach to 
child protection       
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and parents are unwilling to engage with available services and supports (Arney 
and Bromfi eld  2010 ; Bamblett et al.  2010 ) 3     

 Under a public health model, there should be suffi cient universal interventions 
for all families. Further, there must be suffi cient secondary services available to 
meet the needs of identifi ed families. Tertiary interventions are framed as an option 
of last resort. The representation of primary interventions as a pyramid denotes the 
relative sizes of both the extent of services required to be available and the relative 
size of the populations to be served by each of the ascending levels of 
intervention.  

    Referral Pathways into Prevention and Early Intervention 
Services 

 The funding of primary, secondary and tertiary services so that they exist and have 
adequate capacity to meet demand is a necessary but not a suffi cient condition to the 
successful implementation of a public health approach. The axiom “build it and they 
will come” does not necessarily translate to vulnerable children and their families. 
Attention needs to be given to how families can best access and enter available ser-
vices and supports. A case in point is the funding of the statewide Brighter Futures 
intensive family support programme as an early intervention strategy in New South 
Wales (NSW), Australia. Brighter Futures was established in an effort to address 
demands on the child protection system through intervening earlier. It represented 
22 % of the funding ($260 million) in a statewide reform package (Wood  2009 ). The 
majority of places in the Brighter Futures programme (80 %) were allocated for 
referrals from child protection services. The Brighter Futures programme was also 
able to accept a proportion of self-referrals and referrals from community agencies; 
however, eligibility for the programme had to be approved by child protection 
(Wood  2009 ). 

3   For the second category of cases – those in which the child’s needs are not being met and parents 
are unwilling to engage – theoretical and practical issues about the scope of tertiary intervention 
become important. For example, if a child is moderately neglected and the parents will not engage 
with help, are court orders sought, to what extent and is this justifi able? At present the system is 
not suffi ciently nuanced to ensure consistent practice in this scenario. Children who are mild/
moderately neglected may end up in family support or child protection dependent on the individual 
worker, capacity of child protection, availability of services for referral, etc. I would argue that 
where a parent is neglecting their child but is able and willing to engage with relevant supports, 
then this should not be referred to child protection as a fi rst response. However, if a child is facing 
the prospect of a childhood characterised by persistent chronic mild/moderate neglect and the par-
ent is unwilling to engage with available services and supports, then this ought to be referred to 
child protection to use their coercive powers to compel engagement with services or where war-
ranted to remove children. Where this does not occur, we knowingly condemn children to the 
severe detrimental effects of chronic neglect. 
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 Brighter Futures was a key reform designed to ensure programme capacity 
existed to provide early intervention (initially targeted at families with young chil-
dren) for families identifi ed as low risk of child harm under differential response 
(see Fig.  22.3 ). This period of time marked unrivalled growth in reports to child 
protection services in NSW, from approximately 30,000 reports in 1999/2000 to a 
record high for the nation of 213,686 reports in 2008/2009 (AIHW  2009 ). A number 
of factors were attributed to these increases: the establishment of a centralised child 
protection intake centre (the Helpline) for the state, the expansion of mandatory 
reporting to include domestic violence, progressive implementation of a $1.2 billion 
reform package, internal and external scrutiny of child protection and accompany-
ing media attention (Holzer and Bromfi eld  2008 ). In 2009, Justice Wood in his 
 Inquiry into Child Protection Services in New South Wales  (NSW) found that 
demand had outstripped capacity and, in particular, that the large volume of reports 
to the child protection report line had become a bottleneck into the child welfare 
service system. A critical fi nding pointing to an unintended consequence of differ-
ential response was that while reports were being closed with no action due to a lack 
of capacity within the statutory child protection services, there was capacity within 
the Brighter Futures programme to accept a greater proportion of referrals from 
child protection services (Wood  2009 ). This represents a tragedy of service system 
design where the service existed but was inaccessible to families in need due to the 
inadequacy of the referral pathway into the service.  

 In the following section, two case examples are presented which describe the 
introduction of a welfare reform designed to provide an alternate and more direct 
pathway into secondary services for vulnerable children and their families: one in 
which mandatory reporting laws were unchanged (Child FIRST, Victoria) and the 
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  Fig. 22.3    Intended referral pathways into the Brighter Futures secondary services under a differ-
ential response approach in NSW       
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other in which mandatory reporting laws were amended (Gateway, Tasmania). For 
each case example, the impetus and objectives for the reforms, the service model 
and evidence of its effectiveness are presented, and the reforms are then discussed 
in the context of local mandatory reporting requirements.  

    An Alternate Pathway into Services for Vulnerable 
Families: Child FIRST (Victoria) 

 In 1999–2000, Victoria had the highest number of reports to child protection ser-
vices of any Australian jurisdiction and was struggling to meet demand (Bromfi eld 
 2012 ). In 2002, the Victorian government undertook extensive data mining of their 
internal data systems and developed projections based on the current trajectories 
(Victorian Government Community Care Division  2002 ). These data trajectories 
predicted that if nothing were done to reduce demand on Victorian child protection 
services, within 5 years one in fi ve Victorian children would be reported to child 
protection services at some stage in their childhood. This statistic was incredibly 
powerful and was communicated to Treasury, the Premier and Cabinet and other 
government departments to successfully argue that the approach to child protection 
at that time was unsustainable (Humphreys et al.  2010 ). In seeking to adopt an alter-
native approach, it was recognised that within Victoria there was both a dearth of 
secondary services with capacity to respond to vulnerable families and that those 
services that did exist were not well positioned to be visible or accessible within the 
community (KPMG  2011 ). As a result, “child protection had inadvertently become 
the major pathway by which families could gain access to community based [ser-
vices] and supports” (KPMG  2011 , p. 16). 

 Following extensive planning and a successful pilot (Thomas and Naughton 
 2005 ), the Child FIRST and Integrated Family Services welfare reforms were rolled 
out statewide: Child FIRST being a new referral pathway established as an alternate 
to child protection and Integrated Family Services describing the array of local ser-
vice responses. The primary objective of the Child FIRST and Integrated Family 
Services welfare reforms was to create a visible point of entry into the local service 
network that would eventually become the fi rst point of contact for individuals con-
cerned about a child, enabling child protection to become a system of last resort (see 
Fig.  22.4 ). For example, Child FIRST explanatory material reads:

  Knowing how and where to access the service system, or making an appropriate referral can 
be challenging. To make it easier to access family services, a clearly identifi able point of 
entry has been established. Each Child FIRST provides a central referral point to a range of 
community-based family services and other supports within each of the Child FIRST catch-
ment areas (State Government of Victoria  2011 ). 

 The second objective of Child FIRST and Integrated Family Services was to 
provide an integrated service response that addressed the risks and needs of families 
that without support were likely to progress into the child protection system. Thus, 
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it was expected that Child FIRST would reduce demand on child protection services 
(i.e. notifi cation and re-notifi cations) in two ways: (a) providing an alternate 
 pathway into services for families with risk subthreshold for statutory child protec-
tion services and (b) preventing problems in those families from escalating to the 
point that they reached the threshold for child protection intervention.  

 The model comprised Child FIRST intake teams skilled in family needs assess-
ment located in the same geographically defi ned regions as the local child protec-
tion district offi ces (24 in total) and the co-location of an experienced child protection 
practitioner from the local district offi ce to promote a shared understanding of the 
statutory threshold for risk and to ensure that Child FIRST remained an adequate 
safety net referring high-risk cases to child protection when needed. Referrals could 
come from anywhere within the community from local schools to self-referrals 
from families themselves. Referrals were also made to Child FIRST from the local 
child protection offi ce as a differential response option. Integrated Family Services 
described an alliance of community service organisations serving the needs of vul-
nerable children and their families in each local area required to be formed as part 
of the reforms as well as newly funded intensive family support and case manage-
ment positions. The simultaneous implementation of Child FIRST and Integrated 
Family Services as a single service description ensured that the newly established 
Child FIRST intake teams were able to act as a single coordinated gateway into 
local services and supports. 

 An evaluation of the reforms concluded that there were good indications that 
secondary service visibility had improved as evidenced by increasing referrals from 
a range of professionals and that more families were accessing services (KPMG 
 2011 ). The pairing of Child FIRST with an alliance of community services that 
formed the backbone of the Integrated Family Services component of the reforms 
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  Fig. 22.4    Intended referral pathways into secondary and tertiary services under the Child FIRST 
(Vic) and Gateway Services (Tas) reforms       
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appeared to have contributed to more coordinated intake, allocation, service  delivery 
and demand management (KPMG  2011 ). During the pilot project for the reform 
model, there was negligible growth in notifi cations and re-notifi cations (Holzer and 
Bromfi eld  2008 ). In the fi nal evaluation report of the statewide roll-out, the 
 evaluators concluded that child protection activity had “generally grown at a far 
lower rate in Victoria compared to other jurisdictions” (KPMG  2011 , p. 2). They 
further concluded that growth in child protection notifi cations could be attributed to 
factors unassociated with the Child FIRST reforms and used modelling to conclude 
that without Child FIRST moderating growth, impacts of the broader sociopolitical 
environment would likely have been more substantial (KPMG  2011 ). 

 In Victoria, children  in need of protection  can generally be defi ned as those who 
have, or who are, likely to experience signifi cant harm as a consequence of physical 
injury, sexual abuse, emotional abuse or neglect (see Box  1 ). In practice, and con-
sistent with this defi nition, children experiencing incidents of low severity such as 
those commonly comprised in allegations of child neglect are typically not assessed 
as reaching the threshold for statutory child protection (Bromfi eld and Higgins 
 2005b ; Frederico et al.  2006 ). The theoretical intent of the referral pathways estab-
lished through Child FIRST was for concerns regarding children experiencing cir-
cumstances such as chronic neglect or emotional abuse to be referred for a 
non-adversarial family support response (Bromfi eld and Holzer  2008 ; Holzer and 
Bromfi eld  2008 ; Bromfi eld and Miller  2012 ). In comparison,  mandatory reporting  
laws in Victoria are relatively narrow in scope, requiring that only fi ve mandated 
professions (medical practitioners, nurses, teachers, principals, police offi cers) 
report a belief formed on reasonable grounds that a child has suffered, or is likely to 
suffer, signifi cant harm as a result of only physical injury or sexual abuse and does 
not have a parent who is able to protect the child from that harm ( Children, Youth 
and Families Act 2005  ss 182(1)(a)–(e), 184 and 162(c)–(d)). While the defi nition 
of a child in need of protection includes neglect, emotional and psychological harm, 
these maltreatment types are not included in mandatory reporting requirements. 

 What this means is that a professional concerned that a child is experiencing 
neglect is  able  to refer the case to child protection services which have a legal 
authority to intervene if the situation is of suffi cient severity and if the child does not 
have a parent who is able to protect the child. However, professionals are not 
 required  to report neglect to child protection, and other services can accept a referral 
and provide services to such children and their families without any legal require-
ment that child protection be advised or involved. Child FIRST took advantage of 
these legal circumstances hoping to change reporter behaviour and divert cases of 
child neglect (which comprise the bulk of reports and substantiations) out of child 
protection services into voluntarily family support services. It is worth noting that 
in cases combining child neglect and physical abuse consistent with inappropriate 
use of corporal punishment, professionals would be mandated to report their con-
cerns to child protection rather than making a direct referral to Child FIRST (see 
Fig.  22.5 ).  
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 Mandatory reporting laws were not introduced in Victoria until the early 1990s. 
They were controversial, subject to extensive media coverage and were adopted 
reluctantly by the then government (Bromfi eld  2012 ). In this context, and despite 
the narrow range of professions and abuse types that fall within the scope of 
Victorian mandatory reporting provisions, the introduction of mandatory reporting 
was associated with signifi cant increases in reports for all types of abuse and neglect. 
It is important to note previous research which has suggested that approximately 
40 % of reports are made by non-mandated reporters and that patterns of reporting 
vary by reporter group and type of maltreatment (Mathews  2012 ). Research across 
Australian states and territories has suggested that mandatory reporting law alone 
does not dictate reporter behaviour. Media attention, professional anxiety about 

   Box 1: Victorian Legislative Defi nition of a Child in Need of Protection: 
Children, Youth and Families Act 2005, Section 162 

    1.  

      (a)    The child has been abandoned by his or her parents and after reason-
able inquiries: (1) the parents cannot be found and (2) no other suit-
able person can be found who is willing and able to care for the child.   

   (b)    The child’s parents are dead or incapacitated and there is no other suit-
able person willing and able to care for the child.   

   (c)    The child has suffered, or is likely to suffer, signifi cant harm as a result 
of physical injury and the child’s parents have not protected, or are 
unlikely to protect, the child from harm of that type.   

   (d)    The child has suffered, or is likely to suffer, signifi cant harm as a result 
of sexual abuse and the child’s parents have not protected, or are 
unlikely to protect, the child from harm of that type.   

   (e)    The child has suffered, or is likely to suffer, emotional or psychologi-
cal harm of such a kind that the child’s emotional or intellectual devel-
opment is, or is likely to be, signifi cantly damaged and the child’s 
parents have not protected, or are unlikely to protect, the child from 
harm of that type.   

   (f)    The child’s physical development or health has been, or is likely to be, 
signifi cantly harmed and the child’s parents have not provided, 
arranged or allowed the provision of, or are unlikely to provide, 
arrange or allow the provision of, basic care or effective medical, sur-
gical or other remedial care.       

   2.    For the purposes of subsections (1)(c) to (1)(f), the harm may be consti-
tuted by a single act, omission or circumstance or accumulate through a 
series of continuing acts, omissions or circumstances.     
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“getting it wrong” and beliefs about the role of child protection are among a variety 
of factors that appear to also be associated with reporting behaviour (Holzer and 
Bromfi eld  2008 ; Donovan et al.  2010 ). While Victoria’s existing mandatory report-
ing legislation facilitated the implementation of a new referral pathway that diverted 
cases of child neglect out of child protection services, further research is required to 
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alcohol dependence possibility. 5-
year old missing school regularly.
Mum frequently unresponsive to 
children, leaves children 
unattended while she sleeps. 
Hygiene standards concerning.

1960s. Sub-threshold for child 
maltreatment. No requirement to

report

Victoria pre/post Child FIRST. Within
scope for child protection. No 

requirement to report.

Tasmania pre-Gateway Services.
Within scope for child protection.

Mandated professionals required to
report to Child Protection

Tasmania post-Gateway Services.
Within scope for child protection.

Mandated professionals required to
report to either Gateway Serices or

Child Protection

5-year old discloses to
teacher Mum hits him
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because he is bad.
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report to either Gateway Serices or

Child Protection

  Fig. 22.5    Casting the net: changing reporting requirements for chronic neglect and corporal pun-
ishment with object       
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determine the extent to which this has changed mandated reporters’ (and 
 non- mandated reporters) attitudes, beliefs and behaviours regarding their reporting 
obligations when they suspect a child is being neglected.    

     Aligning Alternate Referral Pathways with Revised 
Mandatory Reporting Laws: Gateway Services (Tasmania) 

 A review of child protection services in Tasmania critiqued the dearth of early 
 intervention and prevention services within the state, concluding that there were 
children who had been removed into the care of the state who would likely have 
remained in the care of their parents if there were services and supports available for 
their families (Jacobs and Fanning  2006 ). Comparable with many other Australian 
states and territories, Tasmania had also experienced signifi cant increases in reports 
to child protection services attributed to legislation and policy changes including the 
shift from a localised to a centralised intake service and changes to mandatory 
reporting provisions requiring that children exposed to domestic violence be 
reported to child protection services (Holzer and Bromfi eld  2008 ). The state took 
the decision to adopt the recommendation of an independent review (KPMG  2008 ) 
that Tasmania establish a community-based intake service for vulnerable children 
and their families that was located in each of the Department’s geographical catch-
ment areas, had a single phone number and included a co-located senior child 
 protection practitioner (i.e. a modifi ed Victorian Child FIRST approach), which it 
named Gateway Services. A memorandum of understanding between child protec-
tion services and the nongovernment agency partners who would provide the 
Gateway Services was executed in November of 2009. The aim of Gateway Services 
was “to provide a single, well publicised access point for individuals, agencies, 
services, and other professionals such as teachers, community agencies and general 
practitioners to refer clients for services and to obtain information and advise in 
relation to family support and specialist disability services” ( Department of Health 
and Human Services n. d. ). 

 In comparison to Victoria, mandatory reporting obligations in Tasmania are 
broad and mirror the types of maltreatment included in the defi nition of a child in 
need of protection. Specifi cally, the  Children, Young Persons and Their Families 
Act 1997  (Tas) describes a child at risk as a child who “has been, is being, or is 
likely to be, abused or neglected” (s 4(1)(a)) and where “the child is an affected 
child within the meaning of the  Family Violence Act 2004 ” (s 4(1)(ba)). Noting in 
accordance with Section 3(1) of the Act, “abuse” or “neglect” means sexual abuse, 
or physical or emotional  injury  or other abuse, or neglect  to the extent that  (1) the 
injured, abused or neglected person has suffered, or is likely to suffer, physical or 
psychological  harm   detrimental to the person’s well-being  or (2) the injured, 
abused or neglected person’s physical or psychological development is in jeopardy. 
Reporting requirements in Tasmania compel mandated professionals (14 categories, 
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including employees across fi ve government departments) to report a belief or 
 suspicion formed on reasonable grounds that “a child has been or is being abused or 
neglected or is an affected child within the meaning of the Family Violence Act 
2004” ( Children, Young Persons and Their Families Act 1997  ss 3, 4 and 14). 
 Pre-Gateways, professionals were required to report their concerns to child protec-
tion services 4  regardless of what other services or supports the family might be 
receiving (see Fig.  22.5 ). 

 With the adoption of the KPMG report recommendations in 2008, preparations 
commenced for the introduction of the Gateway Services model. Existing manda-
tory reporting obligations clearly did not align with the intent of the Gateway 
Services model. Were they to remain unchanged, the implementation of an alternate 
referral pathway directly into secondary services for families of children at risk of 
neglect would have little impact on reports to child protection services, as mandated 
reporters would still be required to report these cases to child protection services. 

 Recognising the potential disabling effect of mandatory reporting provisions to 
the implementation of Gateway Services, the Tasmanian Government enacted new 
provisions within the  Children Young Persons and their Families Act 1997  (Tas) in 
August 2009 in readiness for the community-based intake service embedded in the 
Gateway Services model. These provisions stipulated that mandated reporters could 
report their concerns about the care of a child to Gateway Services and that such a 
report would fulfi l their mandatory reporting obligations. Practitioners within 
Gateway Services were also mandated reporters, providing a safety net should 
 children at high risk of abuse and neglect be wrongly reported to Gateway rather 
than child protection services. It is interesting to note that the amendments to the 
Tasmanian legislation mean that any form of suspected maltreatment can be reported 
to either child protection services or Gateway Services in fulfi lment of a reporter’s 
legislative responsibility. This means that cases of physical abuse, such as 
 inappropriate use of corporal punishment, could be referred directly to Gateway 
Services (see Fig.  22.5 ). In this respect, the Tasmanian legislative amendments and 
service system reforms present a greater fi t than the original Victorian model, 
strengthening a service and legislative environment in which child protection is a 
service of last resort. 

 Gateway Services is yet to be evaluated. When the current authors requested 
information from the Department of Health and Human Services regarding the 
effectiveness of the model, the Department’s nominated offi cers reported that from 
their perspective, Gateway Services’ ability to respond was positive. Four broad 
 client groups were identifi ed as now being reported to Gateway Services: (1)  families 
that are reported directly to Gateway Services and have no child protection contact, 
(2) families referred to Gateway Services and subsequently referred by Gateway 
Services to child protection due to an unacceptable level of risk, (3) families referred 

4   Noting that concerns already reported to child protection were not required to be re-reported, for 
instance, where child protection received a notifi cation and made a report to a family support ser-
vice, the family support worker would not be required to re-report the same concerns to child 
protection upon completion of her initial assessment of the family. 
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to Gateway Services by child protection for voluntary services and (4) families 
referred to Gateway Services by child protection services with the caveat that if 
families do not consent to voluntary services they be re-reported to child protection. 
The Departmental offi cers’ perception was that as a result of the implementation of 
Gateway Services, families in which children were not at high risk of abuse or 
neglect but where complex needs were present were getting a response. This 
 conclusion is consistent with the fi ndings of the Victorian evaluation of Child FIRST 
(KPMG  2011 ). The Departmental offi cers did note that while families were receiv-
ing some form of service, there is a continuing challenge (not unique to Gateway 
Services) to ensure that responses provided are effective in supporting families to 
reduce risks to children. The Department’s nominated offi cers reported that there 
were some initial implementation issues where there was disagreement between 
child protection and Gateway Services regarding the threshold at which child pro-
tection services were required to respond. This was anticipated and perceived to 
have been resolved through good working relationships, and the role of the 
community- based child protection worker was seen as critical in this regard (a per-
ception also supported by the fi ndings of the Victorian evaluation of Child FIRST; 
KPMG  2011 ). In some catchment areas there was an initial spike in reports to child 
protection from Gateway Services with the identifi cation of previously undetected 
children at high risk; this was seen as an unexpected positive outcome. 

 However, the expected obvious decrease in reports to child protection services 
had not occurred. National data show that a 4 % decrease was observed in the fi rst 
year of implementation, followed by incremental increases of 7 and 9 % in the sub-
sequent 2 years (AIHW  2013 ). The Department’s nominated offi cers reported that 
the primary reason that the expected larger decrease in reports to child protection 
was not observed was that reporting practices had not changed among some groups 
of mandated reporters. 5  This was despite the changes to legislative provisions 
regarding reporting requirements and the information sessions and kits provided to 
support the roll-out of the legislative amendments and Gateway Services. As notifi -
cations are caller-defi ned under Tasmanian legislation, child protection services 
were obliged to accept these reports even if the child protection response was a 
referral to Gateway Services. The Departmental offi cers’ perception was that some 
mandated reporters chose to report to child protection where they felt “this family 
needs a bit of a scare” rather than the noncoercive supportive response of Gateway 
Services. The second and more signifi cant issue in terms of its impact on notifi ca-
tion numbers was a decision taken by the police not to amend the standard operating 
procedures in relation to domestic violence incidents where a child resided in the 
home. The Tasmania Police continues to require its offi cers to report  all  incidents of 
domestic violence where a child resides in the house to child protection rather than 
Gateway Services, regardless of the individual circumstances of the case. This is 
clearly not required by the mandatory reporting provisions. Despite continuing 
implementation issues, the overall perception of the Department’s nominated 

5   This is borne out by an extensive research study currently being conducted by a team involving 
the author of this chapter and the fi rst editor of this volume (results forthcoming). 

22 The Role of Mandatory Reporting in Preventative Child Welfare Reforms…



486

 offi cers was that Gateway Services was making good assessments and having a 
positive impact on the accessibility of services for vulnerable children and their 
families. However, a key message from the Tasmanian experience is that changing 
legislative provisions for mandated reporters is not suffi cient; attention also needs to 
be given to the barriers and facilitators to changing the behaviours and reporting 
practices of mandated notifi ers where alternate referral pathways into early inter-
vention and prevention services are being implemented.  

    Conclusion 

 In this chapter, the history of contemporary approaches to child welfare and the 
broadening of the scope of child protection in terms through both the expansion of 
maltreatment types and the lowering of the threshold for intervention were briefl y 
discussed. The conceptualisations of the “residual” and “institutional” approaches 
to social welfare were described, as were the “differential response” and the “public 
health approach”. Australian examples were used to illustrate the impacts of the 
broadened scope of child protection on demand for child protection services and the 
problems that can be encountered where differential response is the only referral 
pathway into secondary prevention services. The implementation of a specifi c pro-
gramme of reform in two states was examined, where the aim of the reforms was to 
reduce demand on child protection services by (a) reducing the number of reports 
assessed by child protection intake prior to being referred to secondary services and 
(b) identifying and providing intervention to vulnerable families to prevent abuse 
and neglect; the primary target of these reform programmes being families in which 
children were at risk from neglect. 6  Each of these examples highlighted the align-
ment between legislated mandatory reporting provisions and the intended referral 
pathways into services for vulnerable families as central to the success of reforms 
aimed at changing referral pathways into services for vulnerable and at risk children 
and their families. 

 A primary objective of the  National Framework for Protecting Australia’s 
Children  (COAG  2009 ,  2013 ) is to make “protecting children everyone’s responsi-
bility”, a common goal globally in child welfare reform. Australia’s National 
Framework sets as a high-level indicator of its success, a signifi cant and sustained 
reduction in child abuse and neglect as measured through child protection services 
activity data (COAG  2009 ,  2013 ). As part of this agenda, the federal government 
has funded a suite of pilot initiatives designed to make the community and other 
service providers such as those in adult drug and alcohol and mental health services 
more “child aware” and to consider what they can do to support vulnerable families 
and prevent the need for child protection involvement (Department of Social 
Services  2013 ). However, the funded programmes are typically local service 

6   Neglect represents 29 % of all substantiated child protection cases in Australia and is second only 
to emotional abuse which constitutes 37 % of all substantiations (AIHW  2013 ). 
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 initiatives or professional development packages. They are not part of a coordinated 
systems reform and have not been accompanied by a review of mandatory reporting 
requirements to examine the extent to which existing provisions are a barrier or 
facilitator to the pilot “Child Aware” Approaches. This chapter has demonstrated 
that having effective referral pathways into services is as important as the funding 
of the services themselves. The implementation of reforms aimed at shifting child 
welfare  orientations from a residual to a public health approach could be compro-
mised if the extent to which mandatory reporting laws and reporting practices can 
enable the intended model are not reviewed and best practice measures identifi ed 
and implemented. Australia is not alone in either its experience of growing demand 
on child protection services or its desire to implement more preventative approaches 
to reduce this demand. Whether implemented in Australia or elsewhere, misalign-
ment of mandatory reporting provisions and referral pathways may undermine the 
intent of both mandatory reporting and preventative approaches.     
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    Chapter 23   
 Mandatory Reporting of Child Abuse 
and Marginalised Families 

             Heather     Douglas      and     Tamara     Walsh    

            Introduction 

 The introduction of laws requiring the mandatory reporting of serious child abuse 
and neglect, usually by professionals, has received signifi cant attention, and many 
researchers have considered the advantages and disadvantages of mandatory report-
ing (Mathews and Bross  2008 ; Melton  2005 ). One advantage, it has been argued, is 
that the requirement sends a strong message that child abuse will not be tolerated 
(Takis  2008 , p. 126). Other advantages include that it raises awareness of child 
abuse (Cashmore  2002 , p. 9) and that it resolves confl ict for some about whether or 
not to report incidents (Australian Law Reform Commission  1997 , p. 435; Tomison 
 2002a , p. 17). Mandatory reporting laws can ensure that cases of child abuse are 
brought to the attention of child protection authorities so that further harm may be 
prevented and services can be provided, especially in cases where, without such 
laws, the family would remain hidden (Mathews and Bross  2008 , p. 515; Cashmore 
 2002 , p. 9). It has also been pointed out that reporting of child abuse by clinicians is 
consistent with other duties to report, for example, suicide risk and homicide risk 
(Wekerle  2013 , p. 93). 

 At the same time, some disadvantages associated with mandatory reporting laws 
have been identifi ed. It has been claimed that they lead to overreporting and greater 
numbers of unsubstantiated reports and that this puts unnecessary pressure on an 
already under-resourced child protection system (Takis  2008 , p. 126; Jacob and 
Fanning  2006 ). Professionals have also raised concerns about loss of the family as 
clients if they report and many have expressed doubts about the benefi ts of contact 
with the child protection system for families under their care (Pietrantonio et al. 
 2013 , p. 105). Another key concern raised about mandatory reporting laws is that 
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they may force parents and children underground and deter them from seeking help 
(Adler  1995 , p. 194; Australian Law Reform Commission  1997 , p. 2333; Stretch 
 2003 ; Melton  2005 , p. 14). 

 In this chapter we draw on two qualitative studies we conducted in Queensland, 
Australia, to consider how frontline workers (both support workers in nongovern-
ment organisations and lawyers) who work with marginalised groups, for example, 
with families from culturally and linguistically diverse (CALD) groups, 1  Indigenous 
families and families experiencing poverty and homelessness or domestic violence, 
view mandatory reporting of abuse to child protection authorities. Our research has 
suggested that workers’ experiences of the interaction between their clients and 
child protection services are extremely negative overall (Douglas and Walsh  2009 ; 
Walsh and Douglas  2012 ). As a result, some workers are very reluctant to report 
abuse because they perceive the response of child protection services to be poor. 
The kinds of abuse most often referred to by participants in this research were 
neglect, domestic violence, physical violence and emotional or psychological abuse. 
Sexual abuse was not specifi cally discussed by our participants. Thus, our fi ndings 
are most applicable to situations in which non-sexual abuse is alleged to have 
occurred. 

 We begin with a brief outline of the Australian laws that require mandatory 
reporting. This is followed by a discussion of some of the issues raised in our stud-
ies of child protection and the broader literature. In the fi nal section we draw some 
conclusions about the potential value and risks of mandatory reporting in the con-
text of working with marginalised families and consider possible improvements to 
current approaches.  

    Mandatory Reporting in Australian Law 

 All Australian states and territories have legislated to impose mandatory reporting 
requirements on at least some professional groups. 2  The requirements vary widely 
across the jurisdictions: in some states and territories, only a few classes of profes-
sionals are required to report suspicions of child maltreatment (most often doctors, 
nurses, teachers, child care workers and police offi cers), while in the Northern 
Territory, every adult who suspects that a child is being harmed or likely to be 
harmed has a legal duty to report. In Victoria and the Australian Capital Territory, 

1   This term refers to individuals and families that have come to Australia from another country; 
they may speak a language other than English at home, and they may have special cultural prac-
tices and customs. 
2   Children and Young People Act 2008  (ACT) s 356;  Children and Young Persons (Care and 
Protection) Act 1998  (NSW) s 27;  Care and Protection of Children Act 2007  (NT) s 26;  Child 
Protection Act 1999  (Qld) s 148;  Public Health Act 2005  (Qld) ss 191, 192;  Education (General 
Provisions) Act 2006  (Qld) ss 365, 365A, 366, 366A;  Children’s Protection Act 1993  (SA) s 11; 
 Children, Young Persons and Their Families Act 1997  (Tas) ss 13, 14;  Children, Youth and Families 
Act 2005  (Vic) ss 182, 184;  Children and Community Services Act 2004  (WA) s 124B. 
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mandatory reporters are only required to report suspicions of physical or sexual 
abuse. In Western Australia, only sexual abuse must be reported. In all other states 
and territories, the types of reportable maltreatment are broader than this. For exam-
ple, suspicions of neglect and emotional or psychological abuse must be reported by 
mandatory reporters in New South Wales, the Northern Territory, Queensland, 
South Australia and Tasmania. In New South Wales, the Northern Territory and 
Tasmania, mandatory reporters must also report if they are aware that a child has 
been exposed to family violence or is living in a household where family violence 
is occurring, provided the required level of harm exists or is likely to occur. 3  Most 
statutes stipulate fi nancial penalties if professionals fail to report when required to 
(Mathews et al.  2006 , p. 507). Mandatory reporting does not guarantee a particular 
intervention; rather it operates as a notifi cation to child protection authorities who 
make a decision about what needs to happen. 

 Specifi cally in Queensland, the Australian state where our research was under-
taken, section 148  Child Protection Act 1999  (Qld) (the Act) states that a ‘respon-
sible person’ who:

  …becomes aware, or reasonably suspects, that harm has been caused to a child placed in 
the care of an entity conducting a departmental care service or a licensee, the person must, 
unless the person has a reasonable excuse, report the harm, or suspected harm, to the chief 
executive- immediately… 

   The Act defi nes ‘responsible person’ for the purposes of the provision as ‘an 
authorised offi cer’ or ‘an offi cer or employee of the department involved in admin-
istering’ the  Child Protection Act 1999  (Qld) or ‘a person employed in a departmen-
tal care service or licenced care service’. 4  ‘Harm’ is broadly defi ned as ‘any 
detrimental effect of a signifi cant nature on a child’s physical, psychological or 
emotional well-being’ and can be caused by physical, psychological or emotional 
abuse or neglect or sexual abuse or exploitation resulting from a single act or series 
of acts. 5  ‘Signifi cant’ harm is not defi ned in legislation; however the Department of 
Communities, Child Safety and Disabilities ( 2013 ) defi nes signifi cant harm as harm 
that is substantial or serious and more than transitory; ‘it must be demonstrable in 
the child’s presentation, functioning or behaviour’. This defi nition is obviously 
open to interpretation, and in a risk-averse environment, where child protection 
agencies operate in a ‘better safe than sorry’ culture (Carmody Inquiry  2013 , pp. 
xvii, 205), ‘signifi cant harm’ may be interpreted widely. This is a particular problem 
for certain types of child abuse and neglect, especially exposure to domestic vio-
lence and emotional abuse (Mathews  2012 ). The Queensland Civil and 
Administrative Tribunal (QCAT) has acknowledged that witnessing domestic vio-
lence can cause harm to children ( CT v Commissioner for Children and Young 
People and Child Guardian  [ 2012 ] QCAT 354 at 49–50). 

3   Children and Young Persons (Care and Protection) Act 1998  (NSW) s 23 (see defi nition of ‘at risk 
of signifi cant harm’);  Care and Protection of Children Act 2007  (NT) s 15 (defi nition of ‘harm to 
child’);  Children, Young Persons and Their Families Act 1997  (Tas) s 14(2)(a). 
4   See  Child Protection Act 1999  (Qld) ss 6, 148. 
5   Child Protection Act 1999  (Qld) s 9. 
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 Further, staff of the Commission for Children and Young People and Child 
Guardian, 6  and doctors or registered nurses 7  who become aware, or reasonably sus-
pect during the practice of their profession, that a child has been, is being or is likely 
to be harmed also have a duty to report. Staff members of state and non-state schools 
are required to report sexual abuse or likely sexual abuse of students under 18 years. 8  
Penalties apply as a consequence of failure to report. 9   

    Marginalised Mothers and the Child Protection 
System in Australia 

 It is well established that marginalised mothers, particularly those who are poor, 
homeless, Indigenous or victims of domestic violence, are more likely to become 
known to child protection authorities (Thomson  2003 ; Keegan Eamon and Kopels 
 2004 ; Busch et al.  2008 ; Marts et al.  2008 ). Dettlaf and colleagues ( 2009 ) suggest 
that there is an important relationship between race, income and risk assessment but 
also that disproportionality in the child welfare system is a complex phenomenon 
that cannot be explained by a single factor. 

 Poverty has long been associated with child maltreatment but the causal effect of 
poverty on child maltreatment has received limited attention (Walsh and Douglas 
 2008 ). Studies undertaken in Missouri, by Drake and colleagues ( 2009 , p. 315, 
 2011 , p. 471), concluded that there is no evidence that visibility to mandated report-
ers causes higher reporting rates among the poor whatever their race. In contrast, 
and drawing on a number of empirical studies undertaken in the United States, 
Roberts ( 2012 , p. 1478) focuses on the intersectional nature of race and poverty and 
argues that foster care ‘is only one example of the many forms of over policing that 
overlap and converge in the lives of poor women of colour’. She observes that moth-
ers involved in the child welfare system in the United States are disproportionately 
poor women of colour (Roberts  2007 ,  2008 ), a situation that is mirrored in Australia 
(Douglas and Walsh  2013 ). Aboriginal and Torres Strait Islander children in 
Australia are increasingly on child protection orders; in 2011–2012 they were 
almost ten times more likely than other children to be subject to a child protection 
order and to be in out of home care, with the most common type of abuse reported 

6   Commission for Children and Young People and Child Guardian Act 2000  (Qld) s 20. 
7   Public Health Act 2005  (Qld) ss 191 and 192. Pursuant to the  Family Law Act 1975  (Cth), s 67ZA, 
family court personnel and counsellors are also required to report. 
8   Education (General Provisions) Act 2006  (Qld) ss 365, 365A, 366, 366A. The reporting require-
ments differ depending whether the report emanates from a state or non-state school. 
9   For employees of the Child safety Department, those employed in a departmental care service or 
licensed care service 20 penalty units:  Child Protection Act 1999  (Qld) s 148. For doctors and 
registered nurses 50 penalty units –  Public Health Act  (Qld) s 193. A penalty unit is currently $110; 
see  Penalties and Sentences Act 1992  (Qld) s 5(1)(d). 
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being neglect. 10  Of course, neglect is often directly associated with poverty. The 
confl ation of harm and neglect is questionable because an inability to materially 
provide for a child does not mean the child lacks nurturing or protection. It would 
seem cruel and inhuman to punish a mother and child with removal for reasons of 
neglect resulting from poverty, when supports and less invasive interventions 
through differential response approaches could remedy the situation (Walsh and 
Douglas  2009 ; Mathews and Kenny  2008 ; Mathews  2012 ). However in Australia, 
few child protection statutes explicitly mandate against removal on the basis of 
neglect even if the neglect is the result of poverty. 11  Recent United States research 
has found that poverty is associated with reports of child abuse but that ensuring that 
mothers receive all eligible child support for their children signifi cantly reduces the 
reporting of child maltreatment (Cancian et al.  2009 , p. 14). 

 American studies have also noted the disproportionate representation of ethnic 
minorities in out of home care. For example, in a study in Indiana, Hispanic and 
black children were disproportionately encountered in out of home placements 
compared with white children (Busch et al.  2008 , pp. 256–257). In Australia there 
are no reliable fi gures on the numbers of children from culturally and linguistically 
diverse (CALD) backgrounds in the child protection system (Kaur  2012 , p. 17). 
However misunderstandings of cultural differences in child rearing practices may 
contribute to a fi nding of child abuse. 12  For example, such misunderstandings might 
include different approaches to physical discipline in other cultures (Brophy  2008 , 
p. 82). 

 Studies in the United States have also noted that there are broader ‘treatment 
disparities’, with black and Hispanic children much slower to exit care than their 
white counterparts (Busch et al.  2008 , p. 256; Derezotes  2009 , p. 44; Church  2006 ). 
Racial bias in decision-making has been found to be an important consideration in 
decision-making about child protection responses (Dettlaff et al.  2009 , p. 1635). 
The United States policies such as reducing in-home support for families, focussing 
increasingly on out-of-home care and emphasising adoption as a solution to the ris-
ing foster care population, refl ect, according to Roberts ( 2012 , p. 1485), an increas-
ingly punitive approach to child welfare and that it has been a political choice to 
fund punitive rather than supportive programmes. These punitive approaches also 
feature in Australia’s child protection environment. Increasingly, some child protec-
tion advocates are pushing for long-term guardianship orders and adoption, and 
child protection services are focussed on tertiary intervention rather than focussing 
on building the strengths of families (Betts  2013 ; Rath  2001 ). Roberts ( 2012 , 
p. 1486) maintains that this punitive response is justifi ed by ‘stereotypes of black 

10   See Australian Institute of Health and Welfare ( 2013 ) at 16–17, 32, 34 and 41. The second most 
common abuse was emotional abuse. 
11   One exception is NSW where legislation prevents the Children’s Court from concluding that the 
basic needs of a child are not likely to be met because of poverty;  Children and Young Persons 
(Care and Protection) Act 1998  (NSW) s 71(2)(b). 
12   Kaur ( 2012 , p. 11) cites differences in child discipline, physical displays of affection, educational 
attainment expectations, respect for elders and use of natural remedies. 
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maternal unfi tness’. She argues that in some United States communities the spatial 
concentration of child welfare supervision and removal creates an expectation of 
supervision and removal and it has become normalised. This is also occurring in 
some Australian communities with, in some cases, fi ve generations of Indigenous 
children being placed in care (see McGlade  2012 ). Given the history the removal of 
Indigenous children from their families, many Indigenous people perceive current 
child protection interventions as an ongoing process of removal (Bamblett et al. 
 2010 , p. 19). Roberts ( 2012 , p. 1491) describes how the child welfare system in the 
United States operates to discipline and control poor women and poor black women. 
Such a claim could also be made about Australian approaches to child protection. In 
the Australian child protection context, there have been concerns expressed about 
the lack of cultural competency among child protection workers and the very lim-
ited number of Aboriginal people employed as child protection workers (Kaur  2012 , 
p. 15; Bessarab and Crawford  2010 , p. 190). 

 There is a risk that, in this environment, mandatory reporting requirements are 
likely to further entrench the disproportionate representation of poor and Indigenous 
or ethnic families in the child protection system. 13  Also, if professionals who work 
with children and families are not able to collaborate effectively with child protec-
tion authorities and there is a context of mutual distrust, there is a risk that profes-
sionals may not comply with their reporting obligations.  

    Empirical Research in Brisbane, Australia 

    Methodology 

 We undertook two studies in Brisbane, Australia. The aim of both studies was to 
investigate professionals’ views on the nature of mothers’ experiences within the 
child protection system in Queensland. In the fi rst study, fi ve focus groups were 
held at community organisations in Brisbane involving 32 workers (hereafter 
referred to as ‘community service providers’). 14  The community organisations that 
participated are all engaged in direct service delivery and have a client base which 
consists, at least in part, of mothers of children either in the care of, or ‘known’ to, 
child protection authorities. They provide services to a wide range of female clients 
including poor and homeless women, women experiencing domestic violence, 
Aboriginal women and women from CALD communities. 15  The second study 
involved 21 interviews with 26 lawyers with substantial experience in child protection 

13   In Australia Aboriginal and Torres Strait Islander children were almost eight times more likely 
than non-Indigenous children to be the subject of substantiated reports of harm/risk of harm with 
neglect and emotional abuse the most commonly substantiated maltreatment; see Scott ( 2013 ). 
14   The results of this research are reported in Douglas et al. ( 2009 ). 
15   See Kidd and Parshall ( 2000 ) at 294 and Kitzinger ( 1994 ) at 105 for a discussion of the pros and 
cons of focus group research. 
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law (in fi ve of the interviews there were two participants). A snowball sampling 
method was employed whereby interviewed lawyers recommended other child pro-
tection lawyers for interview (Doreian and Woodard  1992 ). All of the lawyers we 
interviewed commonly represented parents or children in child protection matters, 
either in private practice or within a legal organisation such as Legal Aid or a com-
munity legal centre. 16  Three had previously worked within child protection depart-
ments. Both studies focused on the experiences of mothers as they are more likely 
to have care responsibilities for children particularly in those cases where there is 
child protection intervention (see Lewis and Welsh  2005 ). Neither study focused on 
mandatory reporting, but the issue of mandatory reporting was raised and discussed 
in the focus groups and interviews. 

 Based on a literature review, a semi-structured interview guide was created for 
each study. The guides focused on facilitating in-depth discussion and analysis of 
current practices and challenges associated with working in the child protection 
fi eld. Ethical approval was obtained from the Ethics Committee at the University of 
Queensland. Each focus group and interview ran for between 60 and 90 min. Focus 
groups and interviews were recorded and transcribed, and the qualitative data 
yielded was pattern coded (Miles and Huberman  1994 , pp. 69–72). The limitations 
of our approach are conceded. The fi ndings reported on here are based on accounts 
of lawyers and community service providers who advocate for and represent mainly 
parents within the child protection system in Queensland. It cannot be understood 
as a literal description of the system as a whole or of the workings of the child pro-
tection systems in other states (Dingwall  1997 , p. 54).   

    Results 

 Our research participants identifi ed a number of concerns regarding mandatory 
reporting. The concern most commonly noted was that mothers might choose not to 
seek help and support for medical issues, housing or police intervention in response 
to domestic violence as examples, if they are fearful that they might be reported to 
child protection authorities and their children could be removed. 

 Some of our participants said that their clients avoid social services altogether, 
including family support services and homelessness services, because they fear 
being referred to child protection authorities. In one of our focus groups, the follow-
ing comments were made:

  There are those family crisis centres, but that’s where they’re reporting to Child Safety … 
So, you’re giving them that invitation to take you kids while you’re trying to escape 
violence. 

16   We conducted interviews with lawyers instead of focus groups for practical reasons. Most of the 
lawyers we interviewed work alone as individuals and their demanding schedules made conduct-
ing group interviews extremely diffi cult. The interviews with two participants were conducted with 
the lawyers who worked together in the same organisation. 
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 And they don’t want to tell anyone cause if they tell anyone then their children will be 
taken away and then they can’t get their kids back. Cause even if they are homeless and they 
do get shelter, where do you get a place where you can have your kids for 3 nights a week, 
because with homelessness at the moment, even in a boarding house it’s full of really 
intense issues and it’s not a safe place and there’s usually not any other immediate housing 
other than a boarding house or a refuge, where they take the kids off you anyway. And it’s 
meant to provide safety for you and your children, but if you take them there you’ll end up 
losing them. 

   In another focus group, participants said that some women avoid accessing 
health services because they fear being reported to Child Safety. The following 
exchange occurred:

  Worker:  I.’ve found that. It is often that the children get taken to visit a GP and it is on 
that occasion that a notifi cation results from that. 

 Facilitator: What kinds of things are alerting the doctor? 
 Worker:  I don’t know. Maybe they go in for a cold or something and then next thing 

they know there is a notifi cation made against them. 

   This worker is not suggesting that child protection authorities have become 
involved simply because the child has a cold; rather the worker is emphasising the 
point that it is an attendance at a doctor’s appointment which has triggered involve-
ment of child protection services. 

 The lawyers in one of our interviews claimed that some young women even try 
to avoid giving birth in the hospital because of the fear that they will be reported to 
Child Safety and have their child removed:

  Lawyer 1:  So really, in some ways, it’s putting child safety – in that way putting the 
child’s life and the mother’s life at risk if they then decide to, okay, I can’t go 
to hospital because I know they’re going to take my baby so I’ll have it at 
home … 

 Lawyer 2:  Oh, yeah, women do do that. You know, they will try and run away to have the 
baby and … 

 Lawyer 1: Self-preservation sort of thing. 

   The two lawyers here are reporting on their clients’ behaviours. Their point is 
that young women may avoid contact with health professionals because they believe 
there is a risk that they may be reported to child protection authorities. 

 In the context of domestic violence, some participants suggested that women 
may decide not to report abuse to police because they fear the removal of their chil-
dren. In one focus group, the following exchange occurred:

  Facilitator:  Do you think that the fear of their kids being taken away stops them calling 
the police about violence? 

 Speaker:  Yeah, because as soon as you call the police, there’ll often be a juvenile aid 
[worker] that comes out with them 

   In a separate group, a similar comment was made:

  Facilitator:  So do you think that women are less likely to seek help from the police [who 
have mandatory reporting requirements] than ringing [a crisis counsellor who 
does not have a mandatory reporting requirement]? 
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 Worker:  Yeah,because the police stuff, particularly. But also I think generally, because 
they’re scared because, even with a shift in the culture people are going to be 
scared about what to say, and whether to give their name. Is it confi dential 
and what does confi dential really mean? A lot of the clients, even without 
reporting issues, they are very sceptical about whether or not to trust us. And 
that issue of reporting, I mean, it’s something that has come up for us a num-
ber of times. 

   The fear of intervention may seem unreasonable, but often it arises because of 
some prior experience with child protection authorities, for example, where the 
mother was subject to a child protection order as a child or where the mother is 
otherwise ‘known’ to child protection authorities. One of the lawyers we inter-
viewed said:

  The police have an obligation to report child abuse or domestic violence of course. 17  Clearly 
this information is exchanged between the various child protection units in the core service 
delivery areas. That needs to happen. But, sometimes, yes I have seen that because certain 
families do come to the attention of a particular service delivery agency they may have a 
perception that they are being targeted. Although I’ve not seen that to be vexatious or scurri-
lous. They are people that, unfortunately, are known because there is a particular history there. 

   Another lawyer stated:

  No one is going to go, after having their child in protection for a short period of time or a 
long period of time, are going to go to the Child Safety and say, listen, John’s beating me or 
Sue’s beating me, or whatever, for the pure fear factor that they’re going to lose their kids 
again. 

   Another concern identifi ed by our participants was that professionals might not 
report instances of child maltreatment, despite their mandatory reporting obliga-
tions, because they lack confi dence in the child protection system. Some of the 
community service providers who participated in our research said they were reluc-
tant to report instances of potential harm to children because they were not confi -
dent that the system would respond appropriately. The following exchange occurred 
in one of our focus groups:

  Worker 1:  Yeah, and we don’t generally report. Our bottom line is that we wouldn’t 
report unless we absolutely had to. But there have been these three cases 
where we’ve had to almost have a mini case to really talk about those issues. 

 Worker 2:  And the difference I suppose it that – as opposed to [a referral agency] … I will 
have a bit of a luxury in that you know you’re going to have continued contact, 
so you give the woman the opportunity to explain the situation more fully. 

   One community service provider said:

  This mandatory reporting thing is very… can often just lead to being that kind of quick-to- 
judge-and-remove before even talking to anyone, before fi nding out the situation or the 
dynamic. 

17   While current legislation in Queensland does not mandate police reporting of children living 
with domestic violence, Queensland Police have a blanket policy of reporting children living with 
domestic violence. A recent inquiry has recommended that this policy be repealed; see Carmody 
Inquiry ( 2013 ) at vviii. 
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   In a separate focus group, a community service provider said that child  protection 
workers are ‘too young and inexperienced’ to effectively deal with situations where 
children are at risk. She said they ‘may be putting their organisations at risk’ because 
‘they know they can do a better job than handing them over [to child protection 
services]’. The following exchange occurred in another focus group:

  Speaker: We have also made notifi cations with the support of women. 
 Facilitator:  What about where women don’t want to notify but you perceive an issue. 

How do you deal with that? 
 Speaker:  We don’t readily notify, we don’t take it lightly and we have signifi cant dis-

cussion with the people we work with. Most of the time if we are concerned 
with child safety, where there are high levels of DV, there is often a lot of 
information sharing in relation to the impact on children and issues in rela-
tion to safety and protection, particularly recognising the capacity for women 
to protect their children from violence where she is exposed to violence. So 
we look at providing support to women and recognising the challenges of 
living in a violent or abusive situation and the effect on children. 

   In one of our focus groups, the community service providers discussed circum-
stances in which they decided to report an instance of child abuse, but the child 
protection department did not offer any assistance. They said:

  I remember when we picked up two little girls, who had been thrown out of the house with 
all their belongings, and I went and picked them up from Logan and brought them here, 
rang child safety and they said, well she’s just a naughty girl, she could go back if she 
behaved. You’ve got to solve the matter. You’ve got yourself in a corner because you’ve 
picked them up – it’s their responsibility. So I said, ‘was I supposed to leave them on the 
footpath with their belongings?’ And she said ‘well then they would have had to do the right 
thing’. 

 We had a little girl who rang in a couple of weeks ago, and said, I’m at the neighbour’s 
house because Mum’s just lost it, yelling and screaming and telling me she never wants to 
see me again and all the rest of it. And she was in tears, sobbing, and she had been under 
the care of the Department previously, but they put her back with Mum and said everything 
was solved. I rang up the Department said you’re going to have to intervene. It was a Friday 
night, and they asked whether she had anywhere to go, and I said ‘well that’s up to you to 
decide’. She said to me, do you think the neighbour would be happy to keep her? 

   Some of the lawyers we interviewed also discussed the negative impacts on 
mothers of notifi cations as another reason not to report. One said:

  … what I found is that if case workers from the hospital or what they call their outreach 
workers – and this is what I’ve discovered going through subpoenaed documents, is they’ll 
make a note and then they’ll make a notifi cation to Child Safety. It doesn’t necessarily mean 
that it was a life threatening situation. It’s more of a situation where a mother might yell at 
her child and give it a whack and that then becomes a notifi cation, that then becomes part 
of the history and then that notifi cation will either be verifi ed or not verifi ed, you know. I 
think that’s a statutory requirement anyway on the hospital but again I think it’s also up to 
the individual and how they view the situation. Remote communities and small communi-
ties are quite volatile places. 

   One of the lawyers we interviewed questioned the child safety department’s 
capacity to deal appropriately with such cases. She said:

  Cause the Department isn’t a therapeutic body. I feel if they’re going to do any constructive 
work with families it really should be another family or another agency doing the work. 
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       Discussion 

    Mandatory Reporting and the Risk That Mothers 
Will Not Seek Help 

 Consistent with our fi ndings, a common claim that is made in the literature about 
mandatory reporting requirements around child abuse is that parents may not seek 
help from professionals if they fear being reported to police or child protection 
agencies (Alvarez et al.  2004 ; Smith and Parsons Winokur  2004 ; Gielen et al.  2000 ). 

 For example, it has been suggested that mothers may avoid services that offer 
home visits because they fear child protection intervention. Davidov and colleagues 
( 2012 ) interviewed workers and their clients involved in a home visitation pro-
gramme in Virginia which involved nurses and social workers visiting disadvan-
taged fi rst-time mothers. The workers were mandated to report child abuse. Some 
women reported to the researchers that they would limit their disclosures of abuse 
to visiting nurses because of the risk of being mandatorily reported for child abuse 
(by virtue of their children observing domestic violence). Drawing on the perspec-
tives of both the home visitors and the mothers, the study also found that some cli-
ents cancelled visits or dropped out of the programme because of a fear of being 
reported (Davidov et al.  2012 , pp. 600–601). The study concluded that mandated 
reporting issues ‘transcend clinical care’ and have signifi cant consequences for 
women in other contexts (Davidov et al.  2012 , p. 604). The study found that ‘cli-
ents’ fears of mandated reporting and losing their children seem to act as barriers 
within the home visitation program, especially with regard to establishing trust…
and disclosure’ (Davidov et al.  2012 , p. 602). 

 Unfortunately there are few studies that have considered parents’ views of man-
datory reporting or the views of those who support them. However some studies 
have been undertaken in places where there are mandatory reporting requirements 
relating to domestic violence. These studies may give some indication of how moth-
ers might engage with services in an environment of mandatory child abuse report-
ing. It is relevant to note, for example, that some studies have demonstrated that 
abused women may be less likely to seek medical attention in the context of manda-
tory reporting laws around domestic violence (Smith and Parsons Winokur  2004 , 
p. 208). For example, a study by Smith and Winokur ( 2004 ) examined battered 
women’s views of doctors’ mandatory reporting requirements. This study related to 
the mandatory reporting requirements surrounding the doctors’ duty to report inju-
ries suspected to be associated with domestic violence. What is particularly interest-
ing about this study, and important in considering the mandatory reporting of child 
abuse where there is also domestic violence, is that battered women who did not 
want police involvement in their circumstances stated they were less likely to seek 
medical attention as a result of the requirement of mandatory reporting (Smith and 
Parsons Winokur  2004 , p. 219). In a study conducted by Gielen and colleagues 
( 2000 ), the researchers interviewed 442 women (202 of these women were abused 
women) about their policy preferences concerning domestic violence screening and 
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mandatory reporting. In the study, abused women were more likely than non-abused 
women to support routine screening for domestic violence, and the majority of 
women in both groups believed that routine screening would make it easier to get 
help (Gielen et al.  2000 , p. 284). However, two thirds of the women interviewed 
thought that women would be less likely to tell their health-care provider about the 
abuse under a mandatory reporting policy, and many of the women expressed fear 
and concern about negative consequences resulting from mandatory reporting 
(Gielen et al.  2000 , p. 282). 

 The problem, of course, is not mandatory reporting per se but rather the ineffec-
tiveness of the child protection system as a whole. If the system does not support 
families to bring about protective outcomes for their children, and if child protection 
interventions are punitive in nature, then mandatory reporting and the response to it 
simply casts the net of affected families wider. Where child protection systems 
focus on working with mothers to support them to retain care of their children, the 
experience of mandatory reporting may be more positive. For example, one manda-
tory reporting programme for domestic violence, in the US state of Kentucky, has 
had some success, most likely because it was strongly connected to the provision of 
services to families (Bledsoe et al.  2004 ). In Kentucky reporting domestic violence 
is mandatory and anyone who suspects domestic violence must report it, not just 
professionals working with families. Notably, reports are made to a social service 
agency rather than a law enforcement agency. In a review of 631 adult protective 
service cases resulting from reports of domestic violence, Bledsoe et al. ( 2004 ) 
found that just under half of the referrals came from law enforcement, around 16 % 
came from women’s shelters and some came from women experiencing violence 
themselves. Although this study did not ask whether women were less inclined to 
report violence to police or child protection agencies in the context of mandatory 
reporting, it was undertaken in light of concerns that had been expressed about pos-
sible unintended consequences of mandatory reporting law to victims (Bledsoe 
et al.  2004 , p. 535). The researchers found that over half of those reported cases 
received social services, including safety plans and shelter (Bledsoe et al.  2004 , 
p. 553). Arguably the Kentucky model is a more positive one as the focus is on fam-
ily support rather than child removal or criminalisation. 

 While there is no specifi c requirement for mandatory reporting of domestic vio-
lence in Queensland, the emotional effects of domestic violence on the child may 
well result in reportable harm or in reporters making reports on this basis even 
where there is no harm to the child. 18  The study conducted in Kentucky suggests that 
systems focussed on family support may be more likely to be supported by mothers 
and those organisations that support them. 

 A recent inquiry into child protection in Queensland has recommended a ‘dual 
reporting pathway’ which would allow some concerns about child protection to be 
referred to a nongovernment broker, and ideally, under this model, many families 
would be referred quickly to the services they need (Carmody Inquiry  2013 , pp. 

18   For example, under Queensland legislation, harm includes emotional and psychological harm 
(see  Child Protection Act 1999  (Qld) ss 9, 148). 
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xviii–xix). The Carmody Inquiry emphasised that child protection interventions 
need to be child  and  parent sensitive to ensure that services address the risk factors 
that give rise to child protection concerns in the fi rst place, for example, drug addic-
tion, domestic violence, mental illness and social exclusion (Carmody Inquiry  2013 , 
p. 134 (emphasis added)).  

    Mandatory Reporting and Lack of Confi dence
in the Child Protection System 

 Many studies have found that mandatory reporting creates moral, ethical and practi-
cal dilemmas for professionals and that professionals often decide not to report 
suspected child abuse despite their legal obligations (Bunting et al.  2010 , pp. 191, 
198). For example, in their 2004 study, Alvarez and colleagues ( 2004 ) found that 
mandatory reporters often choose not report child abuse for various reasons includ-
ing the negative impact on the therapeutic relationship, negative intrusion into the 
family’s life and the risk of mislabelling and stigmatising families, particularly 
since many reports are unsubstantiated (Alvarez et al.  2004 , pp. 326–327; Vulliamy 
and Sullivan  2000 , pp. 1467–1468; Feng et al.  2012 , p. 278; Wiseman  2008 ; cf Sege 
et al.  2011 , p. 465). 

 In their survey of 26 paediatricians, Vulliamy and Sullivan ( 2000 ) found that the 
respondents were sometimes non-compliant with the duty to report, and many of 
those that did report were undecided as to whether this had resulted in a positive 
outcome. One of three main reasons why paediatricians in the Vulliamy and Sullivan 
( 2000 , p. 1467) study did not report was that they believed that there were problems 
with the child protection system. 19  Another study involving interviews with 110 
primary health-care providers noted that these professionals were unlikely to report 
suspected child abuse, even in a mandatory reporting environment, unless they 
believed child protection intervention would benefi t the child (Sege et al.  2011 , 
p. 465; see also Feng et al.  2012 , p. 278). Other studies have also pointed to the deci-
sion not to report being linked to perceptions that reporting would make the situa-
tion worse or to uncertainty about the child protection system’s ability or willingness 
to deal with the case (Bunting et al.  2010 , pp. 198–199; Gunn, et al.  2005 , p. 99). In 
a qualitative study involving interviews with nurses, many of the respondents, 
despite mandatory reporting requirements, had delayed reporting suspected child 
abuse on the basis that they would be able to provide better support and intervention 
for the child and family given the ‘overwhelmed’ child protection system (Eisbach 
and Driessnack  2010 , pp. 321–322). 20  Delaronde and colleagues ( 2000 , p. 908) 

19   See also Jacob and Fanning ( 2006 ), where it was suggested that a number of professionals had 
begun to see reporting as pointless due to lack of services and follow-up from child protection 
authorities. 
20   Similarly in a study of doctors and nurses in Israel, nurses were more likely to consider the out-
comes of reporting (as compared to doctors) before reporting; see Ben Natan et al. ( 2012 ) at 336. 
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emphasise that even where reporters do report suspected abuse, ‘there is no evidence 
to suggest that these children would receive appropriate attention’ from the child 
protection system. 

 Some studies suggest that the experience of women who engage with the child 
protection system can actually be harmful. In a Canadian study undertaken by 
Hughes and colleagues ( 2011 ), the researchers spoke to 64 women who had experi-
enced domestic violence and had become involved in the child protection system. 
The authors found that some women had contacted child protection services seek-
ing assistance, yet they found they were the investigated and told to leave abusive 
partners without being provided with appropriate support or concrete assistance 
(Hughes et al.  2011 , p. 1088; see also Douglas and Walsh  2010 ). The researchers 
concluded that the child protection system was not an effective system for support-
ing women who have experienced domestic violence. In their study referred to 
above, Davidov and colleagues ( 2012 , pp. 601–602) found that both mothers and 
the home visitors identifi ed that mothers held strong fears of child removal if domes-
tic violence was reported. Some of the home visitors interviewed in Davidov et al.’s 
( 2012 , pp. 601–602) study agreed this fear was legitimate. Indeed, one unintended 
consequence of mandatory reporting may actually be the revictimisation of abused 
women (Jaffe et al.  2003 ). Unsubstantiated reports may be held on fi le for many 
years and it can be diffi cult to have them removed. As one writer from the United 
States observes, even baseless reports can have implications for employment (Owhe 
 2013 , p. 317).   

    Improving Current Approaches 

 It seems that mandatory reporting can have the effect of casting the net of child 
protection system wider for some kinds of abuse, not necessarily to the benefi t of 
children and families. In 2002 research, Ainsworth ( 2002 , p. 8) observed that con-
siderably more resources were applied to unsubstantiated cases in a mandatory 
reporting environment (NSW) compared to a non-mandatory reporting environment 
(WA). The diversion of much needed resources to situations that can be dealt with 
more effectively outside the child protection system is undesirable, and service pro-
viders who work closely with children and their families believe that they are often 
in the best position to judge what kind of intervention will be appropriate in the 
circumstances. 

 In most circumstances, it will be appropriate that consultation with the mother 
occurs before a report is made to child protection services. In the context of report-
ing domestic violence, some have suggested that victims of violence should be con-
sulted and consent to the reporting. This might encourage attendance at doctors and 
other service providers (Smith and Parsons Winokur  2004 , p. 219). 

 In their research, Delaronde and colleagues ( 2000  p. 903) suggested that only a 
narrow group of matters – sexual abuse, serious physical abuse or maltreatment 
which places the child in imminent danger – be immediately reported by mandated 
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reporters by telephone with a written report to follow to child protection services 
within 72 h. 21  In Delaronde and colleagues’ ( 2000 ) study, the researchers found that 
for a signifi cant number of mandated reporters, this option was preferred to tradi-
tional mandatory reporting obligations. 

 Some have suggested that professionals who have mandatory reporting duties 
should at least advise their clients of this before consulting with them. Adler ( 1995 , 
p. 193), a psychiatrist, accepts that the number of fatalities stemming from child 
abuse has reduced since the introduction of mandatory reporting. He says there have 
been discussions in his fi eld of expertise about developing a consent form for 
patients to sign which makes it clear that they allow doctors to disclose information 
that reveals the patient may be a danger to others, for example, to children (Adler 
 1995 , p. 197). 

 It is also important that professionals who work with children and families have 
confi dence in the child protection system. This will encourage reporting and ensure 
compliance with any mandatory reporting requirements that do exist. For partici-
pants in our research, it was important that the removal of a child only occurs as a 
last resort and that every effort be made to support a family to bring about protective 
outcomes for their child. Our participants felt that often this did not occur, and this 
is a common complaint by professionals about child protection systems in Australia 
and elsewhere (Penn and Gough  2002 ; McConnell and Llewellyn  2005 ; Tomison 
 2002b ; Masson  2008 ). This is ameliorated to some extent in New South Wales and 
Victoria by the legislative requirement that every effort be made to assist the family 
to maintain care of the child before placing a child in alternative care. 22  In 
Queensland, no such provision exists; rather the test applied is a broad ‘best inter-
ests’ of the child test. 23  This means that workers can feel alienated from the system 
rather than working in partnership and collaborating on the kind of intervention that 
is best for the child and the family. In recognition of these concerns, the recent 
Carmody Inquiry into child protection in Queensland recommended a new statutory 
practice framework, ‘Signs of Safety’, should be introduced ( 2013 , p. xx). Such an 
approach would allow child protection workers to use their casework skills and 
focus more on what works for the individual family. This strength-based approach 
would allow child protection workers to ‘rebalance case-work and decision-making 
back in favour of professional judgment’ (Carmody Inquiry  2013 , p. 204). The 
Carmody Inquiry also recommended legislative reform to the defi nition of ‘child in 
need of protection’ to emphasise that a child must be ‘at risk of signifi cant harm to 
meet the legislative threshold’ ( 2013 , p. 504).  

21   Another aspect to this alternative strategy was that in less severe cases the mandated reporter may 
report to the child protection service or discuss with an independent reviewer. 
22   Children and Young Persons (Care and Protection) Act 1998  (NSW) s 63;  Children, Youth and 
Families Act 2005  (Vic) s 276(2)(b). 
23   Child Protection Act 1999  (Qld) s 5A. 
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    Conclusion 

 Our research has suggested that mandatory reporting is problematic if the child 
protection system cannot be relied upon by professionals to adequately and effec-
tively support children and families. In cases of serious abuse, particularly sexual 
abuse, mandatory reporting serves a useful function and is important to protect chil-
dren. However in a punitive child protection environment, mandatory reporting may 
discourage vulnerable mothers from seeking assistance from social services. Where 
child protection services are unable to offer substantive assistance to families, their 
capacity to respond appropriately to the reports they receive may be limited, and 
mandatory reporters may actually choose not to comply with their reporting 
obligations.     

   References 

      Adler, R. (1995). To tell or not to tell: The psychiatrist and child abuse.  Australian and New 
Zealand Journal of Psychiatry, 29 , 190–198.  

    Ainsworth, F. (2002). Mandatory reporting of child abuse and neglect: Why would you want it? 
 Developing Practice: The Child, Youth and Family Work Journal, 4 , 5–8.  

      Alvarez, K., Donohue, B., Kenny, M., et al. (2004). The process and consequences of reporting 
child maltreatment: A brief overview for professionals in the mental health fi eld.  Aggression 
and Violent Behaviour, 10 , 311–331.  

   Australian Institute of Health and Welfare. (2013).  Child protection in Australia 2011–2012  (Child 
welfare series No. 55). Canberra: Australian Institute of Health and Welfare.  

    Australian Law Reform Commission. (1997).  Seen and heard: Priority for children in the legal 
system  (Report No 84). Canberra: Australian Law Reform Commission.  

   Bamblett, M., Bath, H., & Roseby, R. (2010).  Growing them strong, together: Promoting the safety 
and well-being of the Northern Territory’s Children.  Report of the Board of Inquiry into the 
Child Protection System in the Northern Territory, Northern Territory Government, Darwin.  

    Ben Natan, C., Faour, S., Naamhah, K., et al. (2012). Factors affecting medical and nursing staff 
reporting of child abuse.  International Nursing Review, 59 (3), 331–337.  

    Bessarab, D., & Crawford, F. (2010). Aboriginal practitioners speak out: Contextualising child 
protection interventions.  Australian Social Work, 63 (2), 179–193.  

   Betts, A. (2013, May 14). Indigenous adoption push prompts stolen generation fears.  ABC News . 
Available from   http://www.abc.net.au/news/2013-05-14/indigenous-child-adoption-proporal-
and-reaction/4688232      

       Bledsoe, L. K., Yankeelov, P., Barbee, A., et al. (2004). Understanding the impact of intimate part-
ner violence mandatory reporting law.  Violence Against Women, 10 , 534–560.  

    Brophy, J. (2008). Child maltreatment in diverse households: Challenges to law, theory and prac-
tice.  Journal of Law and Society, 35 , 75–94.  

     Bunting, L., Lazenbatt, A., & Wallace, I. (2010). Information sharing and reporting systems in the 
UK and Ireland: Professional barriers to child maltreatment concerns.  Child Abuse Review, 19 , 
187–202.  

      Busch, M., Wall, J. R., Koch, S., et al. (2008). Addressing the disproportionate representation of 
children of color: A collaborative community approach.  Child Welfare, 87 , 255–278.  

   Cancian, M., Slack, K., & Yang, M. (2009).  The effect of poverty on risk of child maltreatment  
(Discussion Paper 1385–10). Institute for Research on Poverty. Available from    http://www.irp.
wisc.edu/publications/dps/pdfs/dp138510.pdf      

H. Douglas and T. Walsh

http://www.abc.net.au/news/2013-05-14/indigenous-child-adoption-proporal-and-reaction/4688232
http://www.abc.net.au/news/2013-05-14/indigenous-child-adoption-proporal-and-reaction/4688232
http://www.irp.wisc.edu/publications/dps/pdfs/dp138510.pdf
http://www.irp.wisc.edu/publications/dps/pdfs/dp138510.pdf


507

          Carmody Inquiry: Queensland Child Protection Commission of Inquiry. (2013).  Taking responsi-
bility: A roadmap for Queensland child protection . Brisbane: Queensland Child Protection 
Inquiry.  

     Cashmore, J. (2002). Mandatory reporting: Is it the culprit? Where is the evidence?  Developing 
Practice: The Child, Youth and Family Work Journal, 4 , 9–12.  

    Church, W. T. (2006). From start to fi nish: The duration of Hispanic children in out of home place-
ments.  Children and Youth Services Review, 28 , 1007–1023.  

    CT v Commissioner for Children and Young People and Child Guardian  [2012] QCAT 354.  
         Davidov, D., Jack, S., Frost, S., et al. (2012). Mandatory reporting in the context of home visitation 

programs: Intimate partner violence and children’s exposure to intimate partner violence. 
 Violence Against Women, 18 , 595–610.  

      Delaronde, S., King, G., Bendel, R., et al. (2000). Opinions among mandated reporters toward 
child maltreatment reporting policies.  Child Abuse and Neglect, 24 (7), 901–910.  

   Department of Communities, Child Safety and Disability Services. (2013).  What is child abuse?  
Queensland Government. Available from   http://www.communities.qld.gov.au/childsafety/
protecting- children/what-is-child-abuse      

    Derezotes, D. (2009).  Child welfare commentary, racial and ethnic disparity and disproportional-
ity in child welfare and juvenile justice: A compendium  (pp. 41–46). Chicago: Centre for 
Juvenile Justice Reform, University of Chicago.  

     Dettlaff, A. J., Rivaux, S. L., Baumann, D. J., et al. (2009). Disentangling substantiation: The infl u-
ence of race, income, and risk on the substantiation decision in child welfare.  Children and 
Youth Services Review, 33 (9), 1630–1637.  

    Dingwall, R. (1997). Accounts, interviews and observations. In G. Miller & R. Dingwall (Eds.), 
 Context and method in qualitative research  (pp. 52–66). London: Sage.  

    Doreian, P., & Woodard, K. L. (1992). Fixed list versus snowball selection of social networks. 
 Social Science Research, 21 , 216–233.  

    Douglas, H., & Walsh, T. (2009). Mothers and the child protection system.  International Journal 
of Law, Policy and the Family, 23 (2), 211–229.  

    Douglas, H., & Walsh, T. (2010). Mothers, domestic violence and child protection (symposium 
centrepiece).  Violence Against Women, 16 (5), 489–508.  

    Douglas, H., & Walsh, T. (2013). Continuing the stolen generations: Child protection interventions 
and indigenous people.  The International Journal of Children’s Rights, 21 (1), 59–87.  

   Douglas, H., Walsh, T., & Blore, K. (2009). Mothers and the child protection system (Research 
Report). Brisbane: The University of Queensland.  

    Drake, B., Moo, S., & Jonson-Reid, M. (2009). Race and child maltreatment reporting: Are blacks 
overrepresented?  Children and Youth Services Review, 31 , 309–316.  

    Drake, B., Jolley, J., Lanier, P., et al. (2011). Racial bias in child protection? A comparison of 
competing explanations using national data.  Pediatrics, 127 (3), 471–478.  

    Eisbach, S., & Driessnack, M. (2010). Am I sure I want to go down this road? Hesitations in the 
reporting of child maltreatment by nurses.  Journal for Specialists in Pediatric Nursing, 15 (4), 
317–323.  

     Feng, J., Chen, Y., Fettzer, S., et al. (2012). Ethical and legal challenges of mandated child abuse 
reports.  Children and Youth Services Review, 34 , 276–280.  

       Gielen, A. C., Schollenberger, J., & Dienman, J. (2000). Women’s opinions about domestic vio-
lence screening and mandatory reporting.  American Journal of Preventive Medicine, 19 (4), 
279–285.  

    Gunn, V., Hickson, G., & Cooper, W. (2005). Factors effecting paediatricians’ reporting of sus-
pected child maltreatment.  Ambulatory Pediatrics, 5 , 96–101.  

     Hughes, J., Chau, S., & Poff, D. (2011). “They’re not my favourite people”: What mothers who 
have experienced intimate partner violence say about involvement in the child protection sys-
tem.  Children and Youth Services Review, 33 , 1084–1089.  

     Jacob, A., & Fanning, D. (2006).  Report on child protection services in Tasmania . Hobart: 
Department of Health and Human Services.  

23 Mandatory Reporting of Child Abuse and Marginalised Families

http://www.communities.qld.gov.au/childsafety/protecting-children/what-is-child-abuse
http://www.communities.qld.gov.au/childsafety/protecting-children/what-is-child-abuse


508

    Jaffe, P., Crooks, C., & Wolfe, D. (2003). Legal and policy responses to children exposed to 
domestic violence: The need to evaluate intended and unintended consequences.  Clinical Child 
and Family Psychological Review, 6 (3), 205–213.  

      Kaur, J. (2012).  Cultural diversity and child protection: Australian research review on the needs of 
culturally and linguistically diverse (CALD) and refugee children and families . Cleveland: JK 
Diversity Consultants.  

    Keegan Eamon, M., & Kopels, S. (2004). ‘For reasons of poverty’: Court challenges to child wel-
fare practices and mandated programs.  Children and Youth Services Review, 26 , 821–836.  

    Kidd, P. S., & Parshall, M. B. (2000). Getting the focus and the group: Enhancing analytical rigor 
in focus group research.  Qualitative Health Research, 10 , 293–308.  

    Kitzinger, J. (1994). The methodology of focus groups: The importance of interaction between 
research participants.  Sociology of Health and Illness, 16 , 103–121.  

    Lewis, J., & Welsh, E. (2005). Fathering practices in twenty-six intact families and the implica-
tions for child contact.  International Journal of Law in Context, 1 , 81–99.  

    Marts, E., Eun-Kyoung, O. L., McRoy, R., et al. (2008). Point of engagement: Reducing dispropor-
tionality and improving child and family arguments.  Child Welfare, 87 (2), 335–358.  

    Masson, J. (2008). The state as parent: The reluctant parent? The problems of parents of last resort. 
 Journal of Law and Society, 35 (1), 52–74.  

     Mathews, B. (2012). Exploring the contested role of mandatory reporting laws in the identifi cation 
of severe child abuse and neglect. In M. Freeman (Ed.),  Current legal issues: Vol. 14. Law and 
childhood studies  (pp. 302–338). Oxford: Oxford University Press.  

     Mathews, B., & Bross, D. C. (2008). Mandated reporting is still a policy with reason: Empirical 
evidence and philosophical grounds.  Child Abuse and Neglect, 32 , 511–516.  

    Mathews, B., & Kenny, M. (2008). Mandatory reporting legislation in the USA, Canada and 
Australia: A cross-jurisdictional review of key features, differences and issues.  Child 
Maltreatment, 13 , 50–63.  

    Mathews, B., Walsh, K., & Fraser, J. A. (2006). Mandatory reporting by nurses of child abuse and 
neglect.  Journal of Law and Medicine, 13 , 505–517.  

    McConnell, D., & Llewellyn, G. (2005). Social inequality, the “deviant parent” and child protec-
tion practice.  Australian Journal of Social Issues, 40 (4), 553–566.  

    McGlade, H. (2012).  Our greatest challenge: Aboriginal children and human rights . Canberra: 
Aboriginal Studies Press.  

     Melton, G. (2005). Mandated reporting: A policy without reason.  Child Abuse and Neglect, 29 , 
9–18.  

    Miles, M. B., & Huberman, A. M. (1994).  Qualitative data analysis: An expanded sourcebook  
(2nd ed.). Thousand Oaks: Sage.  

    Owhe, J. (2013). Indicated reports of child abuse or maltreatment: When suspects become victims. 
 Family Court Review, 51 (2), 316–329.  

    Penn, H., & Gough, D. (2002). The price of a loaf of bread: Some conceptions of family support. 
 Children and Society, 16 (1), 17–32.  

    Pietrantonio, A. M., Wright, E., Gibson, K., et al. (2013). Mandatory reporting of child abuse and 
neglect: Crafting a positive process for health professionals and caregivers.  Child Abuse and 
Neglect, 37 , 102–109.  

   Rath, A. (2001)  Permanency planning and adoption  (Briefi ng Paper No. 2/2001). Sydney: NSW 
Parliamentary Library Research Service.  

    Roberts, D. (2007). Child welfare’s paradox.  William and Mary Law Review, 49 , 881–901.  
    Roberts, D. (2008). The racial geography of child welfare: Toward a new research paradigm.  Child 

Welfare, 87 (2), 125–150.  
       Roberts, D. (2012). Prison, and foster care: The systemic punishment of black mothers.  UCLA Law 

Review, 59 , 1474–1500.  
   Scott, D. (2013).  Child protection statistics for aboriginal and Torres Strait Islander children.  

Australian Institute of family Studies. Available from    http://www.aifs.gov.au/cfca/pubs/fact-
sheets/a142117/index.html      

H. Douglas and T. Walsh

http://www.aifs.gov.au/cfca/pubs/factsheets/a142117/index.html
http://www.aifs.gov.au/cfca/pubs/factsheets/a142117/index.html


509

     Sege, R., Flaherty, E., Jones, R., et al. (2011). To report or not to report: Examination of the initial 
primary care management of suspicious childhood injuries.  Academic Pediatrics, 11 (6), 
460–466.  

        Smith, A., & Parsons Winokur, K. (2004). What doctors and policymakers should know: Battered 
women’s views about mandatory reporting laws.  Journal of Criminal Justice, 32 , 207–221.  

    Stretch, R. (2003). The duty to report child abuse in France, lessons for England?  Child and Family 
Law Quarterly, 15 , 139–154.  

     Takis, A. (2008). The mandatory reporting debate.  Macquarie Law Journal, 8 , 125–152.  
    Thomson, J. (2003). This is nothing new: Child protection concerns and poverty.  Children 

Australia, 28 (1), 4–10.  
    Tomison, A. (2002a). Mandatory reporting: A question of theory versus practice.  Developing 

Practice, 4 , 13–17.  
    Tomison, A. (2002b). Preventing child abuse: Changes to family support in the 21st century. 

 National Child Protection Clearinghouse, 17 , 1–24.  
      Vulliamy, A., & Sullivan, R. (2000). Reporting child abuse: Pediatricians’ experiences with child 

protection system reporting.  Child Abuse and Neglect, 24 (11), 1461–1470.  
    Walsh, T., & Douglas, H. (2008). Homelessness and legal needs: A South Australia and Western 

Australia case study.  Adelaide Law Review, 29 (2), 359–380.  
    Walsh, T., & Douglas, H. (2009). Legal responses to child protection, Poverty and Homelessness. 

 Journal of Social Welfare and Family Law, 31 (2), 133–146.  
    Walsh, T., & Douglas, H. (2012). Lawyers’ views of decision-making in child protection matters: 

The tension between adversarialism and collaborative approaches.  Monash University Law 
Review, 38 (2), 181–211.  

    Wekerle, C. (2013). Resilience in the context of child maltreatment: Connection to the practice of 
child maltreatment.  Child Abuse and Neglect, 37 , 93–101.  

    Wiseman, H. (2008). Failed by the system.  Australian Doctor, 22 , 13–14.    

23 Mandatory Reporting of Child Abuse and Marginalised Families



             (the potential of socio-legal measures such as MR, or variants of it, to respond to 
particular phenomena)      

   Part VI 
   International Variations/Challenges 



513© Springer Science+Business Media Dordrecht 2015 
B. Mathews, D.C. Bross (eds.), Mandatory Reporting Laws and the Identifi cation 
of Severe Child Abuse and Neglect, Child Maltreatment 4, 
DOI 10.1007/978-94-017-9685-9_24

    Chapter 24   
 The Identifi cation and Reporting of Severe 
Violence Against Children: International 
Standards and Practices 

             Jaap     E.     Doek    

            Introduction 

 The UN Study on Violence Against Children (Pinheiro  2006 ) documented and 
confi rmed that various forms of violence against children, such as physical, emo-
tional and sexual abuse, exploitation and neglect, take place not only in the family 
and care settings but also in other settings like the school, the work place and in the 
community. 1  The study contains specifi c recommendations for action for prevention 
and intervention for each of the settings in which violence against children occurs. 
The international legal framework for the study was the UN Convention on the 
Rights of the Child (CRC), its Optional Protocols, 2  the ILO Conventions 138 and 
182 and other international legal documents. 3  Most of these documents are ratifi ed 

1   The study was undertaken at the request of the UN Committee on the rights of the child after it 
had conducted Days of General Discussion in 2000 and 2001; see for the result of these Discussion 
days  www2.ohchr.org/english/bodies/crc/discussion2013.htm 
2   The CRC was adopted on 20 November 1989 by the UN General Assembly (Resolution 44/25) 
and entered into force on 2 September 1990. Two Optional Protocols, one on the involvement of 
children in armed confl ict (OPAC) and the one on the sale of child prostitution and child pornog-
raphy (OPSC), were adopted on 25 May 2000 (Resolution A/RES/54/263) and entered into force 
on 12 February 2002 and on 18 January 2002, respectively. The OPAC has been ratifi ed by 152 
States and OPSC by 166 States. The USA is not a State party to the CRC but has ratifi ed both 
Optional Protocols. A third Optional Protocol on a Communication Procedure was adopted on 27 
January 2012 (Resolution A/RES/66/138); it has entered into force on 14 March 2014. 
3   ILO Convention 138 on the Minimum Age for Admission to Employment (adopted on 26 June 1973 
by the General Conference of the International Labour Organisation and entered into force on 
19 June 1976 and ratifi ed by 166 countries) and ILO Convention 182 concerning the Prohibition and 
Immediate Action for the Elimination of the Worst Forms of Child Labour (adopted on 17 June 1999 
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by a vast majority of States (see footnote 2 and 3) and their provisions constitute a 
body on international customary law. 

 The CRC is the most ratifi ed international human rights treaty. By their ratifi cation, 
194 countries have committed themselves to undertake all appropriate legislative, 
administrative and other measures for the implementation of the rights recognised 
in the CRC (art. 4). 

 Many articles of the CRC provide the child with the right to protection from all 
forms of physical and mental violence, including abuse and neglect and sexual 
abuse (art. 19), from all forms of economic exploitation (art. 32), from involvement 
in armed confl icts (art. 38 and OPAC), from sexual and other forms of exploitation 
(art 34 + OPSC and 36), and signatories agree that no child shall be subjected to 
torture or other cruel, inhuman or degrading treatment or punishment (art. 37). 

 These articles are not explicitly addressing the matter of identifi cation and report-
ing of children who have been or are at risk of becoming victims of these forms of 
violence or exploitation with one exception: article 19. This article deals with the 
prevention and protection from all forms of violence in the family and other care 
settings. In addition to targeted efforts to prevent child abuse and neglect, the 194 
States parties to the CRC are obliged to take protective measures which should 
include identifi cation, reporting, referral, investigation, treatment and follow-up and 
as appropriate, judicial involvement. 

 For all other forms of violence and exploitation mentioned before, it is left to the 
States parties whether and how they will develop and implement measures for the 
identifi cation of children who have been or are at risk of becoming victims of eco-
nomic, sexual and other forms of exploitation. For the fi eld of commercial sexual 
exploitation and economic exploitation, this results in an international picture of 
varied rules and practices. 

 The right of the child to protection from all forms of violence, as enshrined in 
international human rights treaties, requires a comprehensive policy which includes 
both various measures of prevention and effective intervention in cases in which 
children are victims of violence. Such interventions are only possible if profession-
als working with and for children, as well as others who have the knowledge and 
skills for a timely identifi cation of these children, report to the relevant authorities, 
when necessary, such instances of violence. But identifi cation and reporting are not 
goals in themselves but tools for providing the child victim with all necessary pro-
tection and support for a full recovery. The focus in this chapter will be on timely 
identifi cation and reporting whilst keeping in mind that these acts are only the 
beginning of efforts to provide the child with the protection he or she is entitled to. 
Under the CRC and the Optional Protocols, it is the obligation of States parties to 
make this right to protection a reality. 

 In line with the UN Study on Violence Against Children, this chapter will present 
and discuss international standards and practices of identifi cation and reporting of 
child abuse, neglect and other forms of violence in the family and other care settings, 

by the General Conference of the ILO and entered into force on 19 November 2000 and ratifi ed by 
177 countries). 
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the work place (taking into account ILO Conventions 138 and 182) and the 
community, in particular various forms of sexual exploitation of children. Given 
the different rules and practices across national boundaries, a distinction is made 
between child abuse and neglect in the family and other care settings (hereafter 
para. 2) and economic and sexual exploitation (para. 3). The focus will be on the 
implementation of the relevant provisions in the CRC and the Optional Protocols by 
the States parties at the national level. 

 But States parties are held accountable (to some extent?) for their performances 
in implementing children’s right to protection. Most importantly, they have agreed 
that they are obliged to report regularly on their activities to international monitoring 
bodies, in particular the CRC Committee. In a separate paragraph, some attention 
will be paid to this accountability and monitoring process. 

 The fi nal paragraph contains conclusions and some recommendations.  

    Identifi cation and Reporting of Child Abuse and Neglect 
in the Family 

 Article 19 CRC and General Comment No. 13 of the CRC Committee, not only 
recognises the right of the child to be free from all forms of abuse and neglect in the 
family and other care settings but also spells out in a rather specifi c manner the 
obligations of States parties to respect and fulfi l this right (Doek  1994 ):

   1. States Parties shall take all appropriate legislative, administrative, social and educa-
tional measures to protect the child from all forms of physical or mental violence, injury or 
abuse, neglect and negligent treatment, maltreatment or exploitation, including sexual 
abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care 
of the child.  

  2. Such protective measures should, as appropriate, include effective procedures for the 
establishment of social programmes to provide necessary support for the child and for those 
who have the care of the child, as well as for other   forms of prevention and for identifi cation, 
reporting, referral, investigation, treatment and follow-up of instances of child maltreatment 
described heretofore, and, as appropriate, for judicial involvement.  

   Compared to the other articles of the CRC dealing with protection of children 
from sexual exploitation, sale and traffi cking, this article is very detailed. The draft-
ing history does not explain the detailed attention expressed in the article (Detrick 
 1992 ). My assumption is that this attention during the drafting of the CRC in the 
1980s can be explained by the growing international attention for child abuse and 
neglect promoted by activities of the International Society for Prevention of Child 
Abuse and Neglect (ISPCAN) (Donelly  2002 ). Representatives of this International 
Society and of the International Institute for Child Rights and Development (IICRD, 
Victoria University, Canada) were actively involved in the drafting of General 
Comment No. 13 on Article 19 (Hart et al.  2011 ). 

 In 2011 the CRC Committee issued a General Comment in which it provides the 
States parties with guidance in the interpretation of this article and recommendations 
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for actions which should be undertaken for the implementation of this article 
(GC 13). 4  In this document, the CRC Committee provides, amongst others, elaborate 
examples of acts which fall under mental or physical violence, as well as a specifi -
cation of the legislative, administrative and educational measures States parties 
should take with a strong emphasis on prevention. Much more could be said about 
the rich content of GC 13 (see, e.g. Hart et al.  2011 ; Svevo-Cianci et al.  2011 ), but 
in the context of this chapter, we will focus on the Committee’s views on identifi ca-
tion and reporting (para. 44 and 45 of GC 13). 

  Identifi cation . This should not be limited to identifying signs of actual maltreatment 
(in order to trigger appropriate interventions as early as possible) but also include 
the identifi cation of risk factors for particular individuals or groups of children and 
caregivers in order to trigger targeted prevention initiatives. Identifi cation requires 
that all persons who come in contact with children are aware of risk factors and 
indicators of all forms of violence and have received guidance on how to interpret 
such indicators and have the necessary knowledge, willingness and ability to take 
appropriate actions. Children must be provided with as many opportunities as pos-
sible to signal emerging problems before they reach the state of a crisis. 

  Reporting . This requires, according to the CRC Committee, that States parties 
develop safe, well-publicised, confi dential and accessible support mechanism for 
children, their representatives and others to report violence against children, includ-
ing through the use 24-h toll-free hotlines and other information and communica-
tion technologies. Reporting mechanism must be coupled with and should present 
themselves as help-oriented services offering public health and social support rather 
than triggering responses which are primarily punitive. 

 In every country, reporting of actual incidents, suspicions or risks of violence 
should, as a minimum, be required by professionals working directly with children. 
When reports are made in good faith, processes must be in place to ensure protec-
tion of the professional making the report. 

 Some comments to the implementation of the views of the Committee. 
 The Committee does not elaborate on  identifi cation , but it is obvious that it 

requires that in particular professionals and volunteers working with children be 
trained in identifying children who are or at the risk of becoming victims of 
violence in the family or other care settings such as foster care and institutional 
care. Many States parties to the CRC Committee report that they carry out 
awareness raising and training on the various aspects of child abuse prevention and 
intervention. But in too many countries, little or no attention is paid to these matters. 

4   The CRC Committee (like other human rights treaty bodies) issues regularly the so-called General 
Comments. They are authoritative documents in which the Committee provides States parties with 
guidance for the implementation of a specifi c article, e.g. General Comment No. 1 deals with 
article 29 CRC (aims of education), GC No. 14 on article 3 (the best interest of the child), GC No. 
17 on article 31 CRC (the right to play, leisure and cultural activities) or for the implementation of 
the CRC for a specifi c vulnerable group of children such as children with disabilities (GC No. 9) 
and indigenous children (GC No 11). For the full list of General Comments issued so far, see  www.
ohchr.org/english/bodies/crc/comments.htm 
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A lot still needs to be done to ensure the timely identifi cation of children who are 
(possible) victims of violence. Without such identifi cation, the child’s right to 
protection is void. 

  Reporting: Mandatory or non-mandatory?  The Committee is, without specifi c 
arguments, in favour of mandated reporting at least for professionals working 
directly with children such as social workers, psychologists, family doctors and 
paediatricians. Some countries do have laws requiring professionals and others 
to report instances or suspicion of child abuse and neglect, i.e. to designated 
authorities or services. These reporting laws have been discussed extensively in the 
previous chapters, including inter alia the advantages/benefi ts and the disadvantages 
of mandatory reporting. To balance this, I will deal here with an example of a 
non- mandatory reporting system developed and implemented in the Netherlands in 
the 1970s.  

    An Example of a System That Emphasises Voluntary 
Reporting: The Netherlands 

 In 1972, four Bureaus of Confi dential Doctors were established. The primary 
purpose of these bureaus was to provide medical professionals with the possibility of 
contacting the bureau for advice on how to deal with a concrete case of (suspected) 
child abuse whilst maintaining the confi dentiality they are bound to maintain. 
They could also refer the case to the bureau requesting it to investigate the case and 
initiate the necessary actions for the protection of the child. Also, in addition, other 
professionals and the public at large could contact the bureau for advice or referral 
of a (suspected) child abuse cases. The focus was fi rst on cases of physical abuse, 5  
but the mandate of the bureaus was broadened to all forms of child abuse, including 
physical and emotional neglect and sexual abuse. In 1972, 430 cases were reported 
to the bureaus, and this number rapidly increased to approximately 13,000 in 1993 
(Doek  1978 ,  1986 ). The development of this system has been described in detail 
(van Montfoort  1994 ), inspired Belgium to establish similar services (Marneffe and 
Lampo  1989 ) and was compared with the reporting practice in the UK (Christopherson 
 1981 ). It goes beyond the scope of this chapter to present detailed information on 
the developments since 1972. However, the following information fi lls in some of 
the details:

 –    Following extensive negotiations (van Montfoort  1994 ), the bureaus were 
replaced by centres for advice and reporting of child abuse (AMK, Advies en 
meldpunt kindermishandeling) and made subject to rules contained in the Law on 
Youth Care. Currently there are 12 regional AMK’s covering the whole country. 

5   In the fi rst years of their activities, the bureaus and the reportable cases were defi ned in accor-
dance with Henry Kempe’s defi nition: Any child who receive nonaccidental injury (or injuries) as 
a result of acts (or omissions) on the part of his parents or guardians. 
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First contacts on cases of child abuse with the centres increased from 34,000 in 
2004 to almost 66,000 in 2011, and the increase continues. In 70 % of all the 
cases, the person contacting the Centre needed an advice. The remaining 30 % 
were referred to the Centre for further investigation and action as necessary. 
These percentages are virtually the same over the years. Parents and children 
rarely contacted the Centre (less than 1 %). For 2011, professionals who knew 
the child contacted the Centre for advice were 56.4 % of all the contacts for 
advice, and 43.5 % of the contacts were made by nonprofessional persons 
who knew the child and/or parents (e.g. family members, friends, neighbours). 
Also from the 2011 data set, 6  more than 47 % of the cases for which the Centre 
was contacted were cases of physical, emotional or pedagogical neglect, 17 % 
were cases of physical abuse or violence and in 22 % of the cases the child was 
a witness of violence in the family. Only 2.2 % were cases of sexual abuse. 
To continue, in 7 % of the cases referred for further investigation, there was no 
child abuse, in 11.7 % child abuse could not be corroborated and child abuse 
was stopped in 7.8 % of the cases. After investigation, 60 % of the contacts 
were referred to existing social or children’s care services, along with 12.5 % 
referred to the Council for child protection for an assessment of the need to fi le a 
petition for a measure of child protection required of the family by a juvenile 
court/judge. 7     

 From these data, the following can be concluded. As has been found in countries 
other than the Netherlands, most cases reported are not about abuse, but various 
forms of neglect. The “system” is not exclusively meant for reporting cases for 
further investigation by a Centre staff. Around 70 % of all the contacts were for the 
purpose of advice, whereas only 30 % of cases resulted in investigations. This is a 
signifi cant difference compared to the traditional reporting practices under the 
reporting laws of some countries. Recent estimates are that around 118,000 children 
annually are victims of abuse and neglect in the Netherlands. The Dutch reporting 
system covers almost 60 % of these cases. More needs to be done to provide all 
these victims with the necessary protection. This brings us to the question whether 
the Netherlands needs to introduce mandatory reporting of child abuse and neglect 
by everyone. 

 This question has been repeatedly discussed, but recently the government decided 
not to introduce a mandatory reporting by law. Instead of a reporting law for every-
one the government decided to make it mandatory for professionals working in 
indicated services and institutions and for individual professionals to establish a 
Reporting Protocol covering both domestic violence and child abuse and to act in 

6   The fi gures mentioned here are from the annual report of the Centres for advice and reporting of 
child abuse (Jaarrapport 2011). 
7   The Council for child protection is an agency under the Ministry of Security and Justice and 
mandated by law to fi le a petition for a measure of child protection. Although others can fi le such 
petition, more than 90 % is submitted to courts by this Council. 
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accordance with this protocol. 8  The protocol is not meant to make reporting as such 
mandatory. It sets rules for handling cases of (suspected) child abuse in a step-by- 
step process (see hereafter) in which reporting can be the last step depending on the 
seriousness of the abuse and possibilities to provide the necessary support. 

 This decision was based on a survey of the literature on mandatory reporting 
from which the government concluded 9 :

 –    That the implementation of mandatory reporting passes over the autonomy of the 
victim. The professional cannot make an assessment but has to report immedi-
ately without consultation with the victim or her/his parents. It deprives the 
victim, who has approached the professional for help and empowerment, of the 
possibility to make choices.  

 –   That the pressure of the law to report leaves the professional with the feeling that 
he loses the possibility to carefully assess which steps are necessary in the interest 
and for the protection of the victim.  

 –   That the introduction of mandatory reporting has negative consequences, such as 
overburdening of the system and unnecessary and stigmatising investigations 
without clear benefi ts with a view to the help and protection of the child and 
the family.    

 In addition, the government felt that the protocol should be mandatory because, 
despite various efforts to encourage the introduction of reporting protocols for all 
professionals, in 2010 only 40 % of the professionals working in inter alia education, 
health care, welfare and sports and in youth care were using a reporting protocol. 10  
The overall goal of the introduction of the obligation to have and act in accordance 
with the reporting protocol (meldcode) is not primarily to increase the number of 
reported cases but to provide more quickly and more adequate help in cases where 
there is a reason to believe that domestic violence or child abuse takes place. 

 In order to support the relevant services and institutions in developing their 
reporting protocol, the government shall issue a regulation containing the minimum 
elements of such protocol. The following steps have to be included in the protocol:

    1.    Mapping all the information which indicates that child abuse or domestic vio-
lence may take place, including information which may contradict the suspicion 
that violence or abuse occurred.   

   2.    Consultation with colleagues and the centre for domestic violence and the Centre 
for advice and reporting child abuse for an interpretation of the available 
information.   

8   Law of 14 March 2013, Offi cial Journal (Staatsblad), 2013, 142 on Mandatory Reporting 
Protocol, domestic violence and child abuse (verplichte meldcode huiselijk geweld en 
kindermishandeling). 
9   Meldplicht bij huiselijk geweld, literatuurverkenning naar ervaringen met meldplicht in het 
buitenland (mandatory reporting in cases of domestic violence a survey of literature about experi-
ences in other countries) Den hag: Ministerie van Justitie mei 2008. 
10   The Netherlands Medical Association was one of the few organisation that issued for their mem-
bers a reporting protocol. 
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   3.    A meeting with the client (can be an adult victim of violence or the child victim 
and her/his parents) to discuss the available information (facts and observations) 
with the invitation for the client to react to this information. In cases of child 
abuse, the professional should talk with the child, except when that is not possible, 
e.g. in case of very young children. Also a meeting with the parent(s) should take 
place, regardless whether they are the possible perpetrator(s). 

 All this will be followed by an interpretation of all the information, including 
the client’s reactions and conclusion: if the suspicion is unfounded, the case will 
be closed; if the suspicion is confi rmed, the next steps should be taken.   

   4.    Assess the nature and the seriousness of the abuse or violence (using risk- 
taxation instruments if appropriate). Consult with experts and/or the centres for 
domestic violence and the Centre for advice and reporting of child abuse. On the 
basis of this assessment, the professional must then? take step 5.   

   5.    The professional has to decide whether he can organise the necessary support 
and protection for the victim and her/his family. This would include monitoring 
the effects of the victim’s activities and leading to a referral of the case to one of 
the centres if the violence or abuse does not stop. Alternatively, he must refer the 
case to one of the centres mentioned before, again depending on the nature of the 
case. Based on all the information provided by the professional, the Centre will 
undertake measures for organising the most appropriate support, services and 
protection.     

 From the steps to be included in the reporting protocol, it can be concluded that 
the focus is not on reporting as such but shows that in the best consultation possible 
with colleagues and experts and after meeting with the victim and her/his parents in 
case of child abuse, the professional’s fi rst choice should be to provide and/or orga-
nise adequate support and protection and that the reporting to one of the designated 
centres is the last option. It will be critical to evaluate (after 2 or 3 years) whether 
this system of reporting protocols does indeed provide the child victim more speedily 
and with more adequate and effective support and protection. 

 Finally from a conceptual point of view, it is interesting that the system of reporting 
protocols covers both domestic violence and child abuse. 11  Required reporting of 
domestic violence has rarely been pursued in other countries. 

 Summing up the identifi cation and reporting of the (worst) forms of child abuse 
and neglect in the family setting and in other care settings like foster care, residen-
tial care and schools can be based on relatively clear international rules of children’s 
rights. But there does not have to be one fi xed model. States parties to the CRC have 
considerable freedom to organise good quality identifi cation and reporting prac-
tices. Although the CRC Committee is in favour of mandatory reporting, at least for 
professionals working directly with children, there are States parties which devel-
oped a system of non-mandatory reporting. One approach is not necessarily better 

11   The need for a comprehensive approach of both family violence and child abuse was recognised 
by Alan Davis when he established the National Council on Child Abuse and Family Violence in 
1984 (see  www.nccafv.org ). 
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than another because the critical indicator is the existence of safe, well-publicised, 
confi dential and accessible support mechanisms for children, their representatives 
and others to  report violence against children  (GC No. 13, para 45 and Pinheiro 
 2006 , Overarching Recommendation 8). As explained above with regard to the 
Dutch approach, such reporting is possible thanks to the existence of the Centres for 
advice and reporting of child abuse but is not the fi rst and immediate reaction. Such 
reaction is not required by the Dutch law.  

    Identifi cation and Reporting of Economic and Sexual 
Exploitation of Children Outside the Family 

 Economic, sexual and other forms of exploitation of children are recognised, 
amongst others, by the Special Representative of the UN Secretary General on 
Violence against Children as serious violations of the right of the child to protection. 12  
The seriousness of these violations is confi rmed by specifi c international and 
regional human rights instruments, such as the ILO conventions 138 and 182, 13  the 
Optional Protocol to the CRC on the sale of children, child prostitution and child 
pornography, the African Charter on the rights and welfare of the child 14  and the 
European on the protection of children against sexual exploitation and sexual abuse, 
also known as the Lanzarote Convention. 15  

 This chapter focuses on the identifi cation of victims. But to avoid misunder-
standing, the protection of children from these forms of exploitation starts with 
the implementation of an intensive and effective prevention policy that addresses 
the root causes of this violation of the rights of the child. Within international 
documents, one can fi nd specifi c provisions requiring measures of prevention from 
economic exploitation (see, e.g. art. 7 ILO 182 and para. 2 ILO R146 and para. 
2 ILO R190) and from sexual exploitation (see, e.g. art. 9 OPSC and art. 4–9 of the 
Lanzarote Convention). Actions aiming at prevention of exploitation of children 
include awareness raising campaigns, and programmes to reduce poverty and to 
promote education. 16  

12   See the most recent report of this special representative: Annual Report to the Human Rights 
Council 2014. UN Doc. A/HRC/25/47, 3 January 2014 ( www.srsg.violenceagainstchildren.org ). 
13   http://www.ilo.org/ilolex/english/convdisp1.htm 
14   http://www.africa-union.org/official_documents/Treaties_%20Conventions_%20
Protocols/a.%20C.%20ON520The%20RIGHT%20AND%20WELF%20CHILD.pdf 
15   http://conventions.coe.int/Treaty/EN/treaties/html/201.htm 
16   It goes beyond the scope of this chapter to elaborate on prevention. But it should be noted that 
the key measures of prevention coincide with two of the Millennium Development Goals (MDGs): 
reduction by half of poverty and completion of a full course of schooling by all children by 2015. 
The MDGs were adopted by the UN in September 2000 UN Doc. A/RES/55/2. 
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 In the following paragraphs, the focus will be on the international human rights 
instruments. 17  These instruments do not contain specifi c provisions on the identifi -
cation of children who are potential victims of economic or sexual exploitation. 

 It means that with regard to the protection of children against these forms of 
exploitation, one will not fi nd extensive discussions on mandatory or non- mandatory 
reporting. There are other and different ways to identify these children, either in the 
context of a monitoring system and/or through activities of non-governmental 
organisations.  

    Identifi cation and Reporting of Economic Exploitation 
of Children 

 The right of the child to protection from economic exploitation can be found in 
article 32 CRC and in the ILO Convention 138 concerning Minimum Age for 
Admission to Employment (Minimum Age Convention 1973) and the ILO 
Convention 182 concerning the Prohibition and Immediate Action for the 
Elimination of the Worst forms of Child Labour (Worst forms of Child Labour 
Convention 1999). The key provisions in these documents for the protection of the 
child to be implemented by States parties are the following:

 –    Set a minimum age for admission to employment or work (art. 32 CRC) which 
shall not be less than the age of completion of compulsory schooling and in any 
case not less than 15 years (ILO 138, art. 2). 18   

 –   Take, as a matter of urgency, immediate and effective measures to secure the 
prohibition and elimination of the worst forms of child labour. In this context, a 
child is a person under the age of 18. More specifi cally, States shall take effective 
and time-bound measures to, inter alia (ILO 182, art. 7):  

 –   Prevent the engagement of children in the worst forms of child labour.  
 –   Provide direct assistance for the removal of children from the worst forms of 

child labour and for the rehabilitation and social integration.  
 –   Ensure access to free basic education or vocational training for all children 

removed from the worst forms of child labour.  
 –   Identify and reach out to children at special risk and take account of the special 

situation of girls.  
 –   The worst forms of child labour are defi ned in article 3 ILO 182 and include 

amongst others all forms of slavery or practices similar to slavery such as the sale 
and traffi cking of children, debt bondage, serfdom and forced or compulsory 

17   Regional instruments such as the African Charter and the Lanzarote Convention are important, 
but it goes beyond the desired length of this chapter to give them adequate attention. 
18   There are exceptions to this rule, e.g. States whose economy and educational facilities are insuf-
fi ciently developed can set the minimum age at 14 years and light work, defi ned in art. 7 ILO 138, 
can be allowed by national laws for children age 13–15 (or 12–14). 
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labour and recruitment of children for the use in armed confl ict, the use, 
procuring or offering of a child for prostitution, for the production of pornography 
and for the production and traffi cking of drugs and other forms of work likely to 
harm the health, safety and morals of children.    

 Linked to each of these ILO Conventions are recommendations for their 
 implementation. 19  They include inter alia measures for enforcement, e.g. the 
strengthening of labour inspection and related services, for instance, by special 
training of inspectors to detect abuses in the employment or work of children and 
young persons and to correct such abuses (R146, art. 14) and regarding the elimina-
tion of the worst forms of child labour to cooperate with international efforts, for 
example, by detecting and prosecuting those involved in the sale and traffi cking of 
children or in the use, procuring and offering children for prostitution and pornog-
raphy (R190, art. 10). 

 There are more and other recommendations, but from both Conventions and the 
related recommendations, it has to be concluded that the attention for identifi cation, 
reporting and referral is very limited. 

 The most important international body for the implementation of these standards 
is the ILO Programme on the Elimination of Child Labour (ILO-IPEC). It was 
established in 1991 thanks to a grant of the German government of 50 million 
Deutsch marks. It operates in 88 countries and is carrying out many projects in close 
collaboration with governments, trade unions, employers association and other civil 
society organisations. 20  

    Child Work, Child Labour: Debates and Figures 

 Child labour is not a social problem limited to the present. Attention to child labour 
emerged in the nineteenth century and was closely linked to the introduction of 
compulsory education as an instrument in reducing the number of economically 
exploited children (Heywood  2009 ; Hendrick  2009 ; Stearns  2009 ; Fyfe  2009 ). 
It goes beyond the purpose of this chapter to present the history of the fi ght against 
child labour. But it should be noted that also today education is still seen as an 
important instrument in reducing child labour. In 2008 the ILO International 
Programme for the Elimination of Child Labour (hereafter: ILO-IPEC) launched a 
major new project aimed at tackling child labour through education (TACKLE). 
The overall objective of this project is to contribute to poverty reduction by 

19   R146 Minimum Age Recommendation (Recommendation concerning the Minimum Age for 
Admission to Employment 1973) and R190 Worst Forms of Child Labour Recommendation 
(Recommendation concerning the prohibition and immediate action for elimination of the worst 
forms of child labour 1999). 
20   See for more information: The International Programme on the Elimination of Child Labour 
(IPEC). What it is and what it does. Geneva: ILO 2010. 
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providing equitable access to basic education and skills development of children in 
or at risk of being involved in child labour. 21  

 In the debates regarding the elimination of child labour, one group of experts 
questions the ILO approach of eliminating child labour and emphasises the 
 importance of work in the daily life of children and their families. In their view, it is 
better to regulate existing child work than to invest only in the elimination of child 
labour (Bourdillon et al.  2011 ). Others argue that these views deal with child work 
that is not hazardous or otherwise harmful for the child’s development or is not 
interfering with the child’s education (art. 32 CRC). In other words, the labour 
referred to by the fi rst group is not the type of work that the ILO Conventions 138 
and 182 want to eliminate (Lieten  2011 , ch. 1.). It is beyond the scope of this 
chapter to elaborate more on the differences between the so-called regulators 
(or “regulacionistas”) and the eradicators (or “erradicacionistas”). But it should be 
kept in mind that fi gures on child labour do not include data on permitted forms 
of child work and that not all child work even for children below the age of 15 is 
prohibited. Children age 15 and above who have the right to work can be engaged 
in the worst forms of child labour. 

 Children do a variety of work under very different circumstances and conditions. 
It is a continuum with at the one hand work that can be considered as benefi cial, 
promoting capacities and a sense of responsibility without interfering with schooling 
and leisure. On the other hand, there exists work done by children that is or becomes 
harmful, hazardous and exploitative (Lieten  2011 , p. 6). The ILO observes that: 
“Child labour does not include activities such as helping out, after school is over and 
school work has been done, with light household or garden chores, child care or 
other light work. To claim otherwise only trivializes the genuine deprivation of 
childhood faced by the millions of children involved in child labour that must be 
effectively abolished” (ILO  2002 , p. 9). 

 One of the challenges in combating child labour is to produce reliable fi gures on 
the magnitude of the problem. For the collection of data, the ILO-IPEC has devel-
oped and implements the Statistical Information and Monitoring Programme on 
Child Labour (SIMPOC). 22  It assists countries in the collection, documentation, 
processing and analysis of child labour relevant data. 

 Since the beginning of this century, ILO-IPEC has been publishing Global Child 
Labour Reports every 4 years. These reports contain detailed data on child labour in 
general and about the worst forms of child labour, disaggregated by gender, types of 
work, regions and trends. 23  The most recent report was published in 2013. 24  

21   See for more information: good practices in tackling child labour through education. Selected 
examples from the IPEC TACKLE Project. Geneva: ILO –IPEC 2013. 
22   For further information, see  www.ilo.org/ipec/childlabourstatisticsSIMPOC/lanDOUBLEHY-
PHENn/index.htm 
23   The fi rst report was published in 2002 with data of 2000 (and before), the second in 2006 (with 
data and trends between 2000 and 2004) and the third in 2010 (data and trends between 2004 and 
2008); see report in the next footnote, p. vii–ix. 
24   Marking progress against child labour. Global estimates and trends. Geneva: ILO 2013. 
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According to this report, there were 168 million children in child labour and 
hazardous work in 2012 (The fi gure in 2008 was 215 million). Amongst these children, 
85 million were involved in hazardous work in comparison to 115 million in 2008. 
The number of children age 5–14 in child labour came down from 152 million in 
2008 to 120 million in 2012, and 37 million of them were involved in hazardous 
work (2008: 52 million). In the age group 5–11, 73 million were involved in child 
labour accounting for 44 % of the total child labour population. 25  In the age group 
15–17, 47 million were involved in hazardous work, a decrease from 62 million in 
2008. 26  The number of girls in child labour went down signifi cantly from 87 million 
in 2008 to 68 million in 2012; this applies also for the girls involved in hazardous 
work, down from 41 million in 2008 to 30 million in 2012. 

 It is evident that child labour, including the worst forms, is affecting the healthy 
development of millions of children. Identifying and reporting children victims of 
economic exploitation remain a matter of high priority. The ILO, meaning its par-
ticipating governments, trade unions and employers associations, has committed 
itself to the eradication of all of the worst forms of child labour by 2016. 27  If the 
current pace of decrease continues, the world will still have 65 million children 
involved in the worst forms of child labour in 2016 and 50 million in 2020. 28  
In other words, the world has to take extra efforts to eliminate at least the worst 
forms of child labour by 2020. This requires a reduction of 7 million per year in the 
next 7 years.  

    Identifi cation, Reporting and Referral 

 The traditional means for monitoring the compliance with national and international 
labour laws are the national labour inspectorates. The ILO adopted a number of 
Conventions 29  which establish the basis for developing a labour inspection system 
that is fl exible enough to take account of different national circumstances. 30  These 
Conventions provide inter alia that labour inspectors should have the power to enter 

25   For the fi rst time, the ILO made a distinction within the age group 5–14, between the age group 
5–11 and the age group 12–14. The fi rst group is the most vulnerable, and a total of 73 million of 
them were in child labour and 18 million of them in hazardous work. 
26   From 2004 to 2008, this number increased from 52 to 62 million. The signifi cant decrease since 
2008 may be one of the effects of the efforts to implement the Hague Roadmap. 
27   See The End of Child Labour: Within Reach. Geneva: ILO 2006 and the Global Child Labour 
Conference (The Hague 2010) producing The Hague Roadmap to end worst forms of child labour 
by 2016. 
28   See Global report 2013: Marking the progress against child labour, p. 13. 
29   The Labour Convention and Recommendation 1947 (No. 81) and a protocol of 1995 to this 
Convention. Labour Inspection (Agriculture) Convention (No. 129) and Recommendation (no. 
133) 1969. Labour Inspection (Seafarers) Convention 1966 (No. 178). 
30   See the ILO document GB.309/ESP/3 (Nov. 2010) on Labour administration and inspection: 
Challenges and perspectives. 

24 The Identifi cation and Reporting of Severe Violence Against Children…



526

freely and without previous notice at any hour of the day or night and any workplace 
liable to inspection to interrogate employers and employees (alone or in the presence 
of witnesses) and to take steps with a view to remedy the defects and shortcomings 
(art. 12, 13 ILO 81 and art. 16 and 18 ILO 129). 

 However, in the enforcement of child labour laws, the role of labour inspector-
ates seems to be rather limited or even non-existent. In the literature, there are hardly 
any article on the role of labour inspectorates in the identifi cation and reporting of 
instances of (worst forms of) child labour. 31  The limited role of the inspectorates 
might be the result of the fact that they lack resources and expertise in the fi eld of 
child labour. As the ILO observed in 2010: “Labour inspectorates, particularly in 
developing countries, face numerous challenges. (….). These challenges include 
inadequate fi nancial resources to invest in inspection personnel and equipment, 
insuffi cient training for new recruits and existing staff (….) and the absence of 
appropriate regulatory framework”. 32  But over the last decade, the labour inspector-
ates are increasingly active in monitoring the compliance with national and interna-
tional standards and provisions regarding child labour. The ILO-IPEC played an 
important role in this development by the publication of the IPEC Manual on Labour 
Inspection and the establishment by the ILO-IPEC of a Child Labour Monitoring 
System (CLMS). 33  

 In 2005 the ILO-IPEC defi ned child labour monitoring as an active, regular and 
ongoing process of identifying and referring child labourers to appropriate servic-
es. 34  In the mid-1990s, labour projects began to build child labour monitoring in 
their activities, and the ILO-IPEC designed the Child Labour Monitoring System 
(CLMS) which promotes and supports the introduction of this system at the national 
level. 35  In 2013 monitoring mechanisms were introduced in around 115 
countries. 36  

 The CLMS addresses the identifi cation, referral, protection and prevention of 
child labourers through the development of a coordinated multi-sector monitoring 
and referral process that aims to cover all children living in a given geographical 
region. Its principal activities include regularly repeated direct observations to iden-
tify child labourers and to determine the risk to which they are exposed, referral of 
these children to services and verifi cation that they have been removed and tracking 
them afterwards to ensure that they have satisfactory alternatives. The system provides 

31   See for instance the huge volume by Hugh D. Hindman (ed.), The World of Child Labour. An 
historical and regional survey. Armonk, London: M.E. Sharpe 2009. It does not contain any article 
specifi cally dealing with the role of labour inspectorates. 
32   ILO Document GB.309/ESP/3, para. 36. 
33   See  www.ilo.org/ipec/action/childlabourmonitoring/lanDOUBLEHYPHENn/index.htm 
34   Overview of Child Labour Monitoring and Guidelines for Developing Child Labour Monitoring 
Process. Geneva: ILO 2005. And Child labour Monitoring and Referral Options for Malawi. Paper 
for the National Conference in Eliminating Child Labour in Agriculture by Archangel Bakolo, 
National Program Coordinator ILO-IPEC Malawi. 
35   The establishment of a CLMS requires various steps described in the overview mentioned in the 
previous footnote. 
36   Global report 2013, p. 9. 
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information for the stakeholders on the location and magnitude of the problem, the 
environmental and workplace conditions and the children’s lifestyle and living 
conditions. This information facilitates the withdrawal of children from child labour 
as well as the enforcement of laws and regulations aimed at protecting children 
from being subjected to them in the fi rst place. It furthermore generates reliable data 
which can be used to effectively raise awareness with key actors and community 
involvement in the elimination of child labour. 

 One of the cornerstones of the CLMS is the involvement of labour inspectorates 
(and school or health inspectors), which carry an offi cial mandate to ensure that 
children are not working in violation of the law. The CLMS is a complementary 
mechanism to labour inspection as it provides an opportunity to increase the empha-
sis of labour inspection on child labour. It is linked to labour inspection in order to 
provide it with legitimization, input of critical information to competent authorities 
and improve coordination and action needed. Some examples of this involvement 
include labour inspectors who regularly participate in child labour units and plan-
ning committees in Ecuador, El Salvador, Moldova and Turkey. Labour inspectors 
provided training in youth employment programmes for 20,000 youth from the 
informal sector for jobs in the formal economy as plumbers, electricians and auto 
repair workers in the Dominican Republic. In Turkey they expanded, in collabora-
tions with other institutions, their supervisory activities to include referral and mon-
itoring services such as placing young children in primary schools and older children 
in vocational training centres and following up with the children’s families. In 
Morocco, labour inspectors have been appointed as focal points responsible for 
coordinating efforts to combat child labour at the local level in 47 districts. 37  

 Monitoring systems can be school based, industrial/sector based, workplace/
labour based or community based. None of these models is absolute and can be used 
in isolation or at the same time with linkages to each other. 

 The  school-based model  is based on the use of school teachers and school inspec-
tion system to conduct surveillance and identifi cation of working children. It wants 
to guarantee that identifi ed child labourers have adequate alternative services such 
as schooling and vocational training. ILO-IPEC has developed the programme 
Supporting Children’s Rights through Education, the Arts and the Media 
(SCREAM). It helps child labourers make themselves visible to society and gives 
them a voice. This approach started in 2002 and is used in over 65 countries. 

 The  industry/sector-based model  works from the concept that monitoring of the 
industry will be undertaken by independent monitoring associations and based on 
the assumption that it is in the interest of, as examples, tobacco, tea and cocoa plan-
tations and mining to show that they are free from child labour. The model thrives 
on the commitment of stakeholders in the industry to completely eliminate child 
labour. One of the problems of the model is that it often does not go beyond the 

37   See Towards elimination of hazardous child labour…. Practices with good potential. Geneva: 
ILO 2012. 

24 The Identifi cation and Reporting of Severe Violence Against Children…



528

targeted industry and that whilst the cocoa plantations are free from child labour, 
we don’t know how many children are attracted by other industries or sectors. 38  

 The  workplace/labour-based model  focuses on a (limited) number of workplaces 
like automobile repair centres. There is an active involvement of employers and 
workers’ organisations in the concerned sector. It is a relative simple and less costly 
model than, e.g. the industry-based model. But a key problem is the same as in the 
industry-based model: it does not control child labour mobility and job displace-
ment, and it is therefore not clear how many children continue to work in other 
workplaces. 

 The  community-based model  uses the community-based structures that exist at 
the local or district level in the country. For instance, one can think of village or 
areas development committees (VDC and ADC). The model is cost-effective, 
thriving on locally available resources, whilst engendering community ownership. 
With a view to empowering and motivating communities, community infrastructure 
programmes (CIPs) can be developed. Private companies should support the 
community infrastructure programmes either as directly useful to the business or 
as part of their corporate social responsibility. As an example, in Cambodia, the 
establishment of child labour monitoring committees (CLMCs) is promoted at the 
community level. These consist of volunteers, meaning community members, such 
as the village chief, youth and parents’ representatives, teachers and police. 39  

 Summing up, from the information available, it can be concluded that many and 
different measures are being taken to identify, report and refer children victims of 
economic exploitation. The ILO-IPEC plays a critical role in this development. It is 
active in 88 countries supporting governments including their labour inspectorates, 
civil society organisations, employers and workers organisation and other stake 
holders, in particular at the community level, in their efforts to eliminate child 
labour with special attention for the worst forms. 

 Identifi cation is followed by referral to relevant services and in particular to 
primary education and vocational training centres. This can include the use of 
mobile schools to ease the transition from working on the street to education. 40  

 The experiences so far show that identifi cation and referral of children victims 
require coordinated actions of many stakeholders at various levels via child labour 
monitoring. An infrastructure has to be in place to establish a monitoring system 
that effectively protects children who are the victims of economic exploitation or 
are at the risk of becoming victims. It is a slow and often cumbersome process, but 
we will get there. First there must be the elimination as soon as possible of all of the 
worst forms of child labour and fi nally of all child labour.   

38   See, for example, Part II of the publication mentioned in the previous foot note. And also, e.g. 
Lynn Losert, Good Practices and Lessons Learned for ILO-IPEC’s Partnership of Combating 
Hazardous Work of Child labour in Salt Production, Rubber Plantation and Fishing sectors in 
Cambodia. Phnom Penh, April 2004. 
39   See Lynn Losert mentioned in the previous footnote. 
40   See as an example the project in Romania. ILO 2012, pp. 39–40. 
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    Identifi cation and Reporting of Sexual Exploitation 
of Children 

 International standards for the protection of children from sexual exploitation have 
developed primarily in the past two decades. In the beginning of the 1990s, the only 
provision of international human rights law that dealt explicitly with sexual exploi-
tation of children was article 34 CRC. It established the obligation for States parties 
to protect the child from all forms of sexual exploitation and sexual abuse. 
International attention on sexual exploitation was raised as an issue via reports on 
the practice of sexual exploitation of children by paedophiles in well-known tourist 
centres like Sri Lanka, Thailand and the Philippines. 41  The attention raised resulted, 
along with other developments, in the establishment of the international non- 
governmental organisation for the prevention and fi ght against commercial sexual 
exploitation of children ECPAT 42  and the organisation of the fi rst World Congress on 
commercial sexual exploitation of children in Stockholm in 1996. 43  This Congress 
created the momentum inter alia for the drafting and adoption by the General 
Assembly of the UN in 2000 (May 25) of the Optional Protocol to the CRC on the 
Sale of Children, Child Prostitution and Child Pornography (OPSC). 

 Today, article 34 CRC is no longer the only international human rights provision 
on the protection of children from sexual exploitation. The OPSC still contains 
specifi c standards for that protection. 44  Provisions regarding this protection can also 
be found in regional human rights instruments such as the African Charter on the 
Rights and Welfare of the Child (art. 27) and the European Convention on the 
Protection of Children Against Sexual Exploitation and Sexual Abuse (the Lanzarote 
Convention). It should be noted that this European Convention contains the most 
elaborated provisions regarding the defi nitions of child prostitution and child 
pornography (with attention for the role of new technologies), the measures which 
should be taken to prevent and to criminalise sexual exploitation and abuse, the 
protection of child witnesses and victims and the recovery and social integration of 
child victims. The Lanzarote Convention can be ratifi ed by States which are not a 
member of the Council of Europe. Another important regional instrument is the 
directive of the European Union on combating the sexual abuse and sexual exploita-
tion of children and child pornography. 45  It obliges member states of the EU inter 

41   See e.g. Child Sex Tourism Action Survey 2008;  www.ecpat.net . 
42   ECPAT was initially the abbreviation for End Child Prostitution in Asian Tourism, but the activi-
ties of the organisation became less regional and was covering more aspects of sexual exploitation 
of children. The abbreviations ECPAT now stands for End Child Prostitution, Child Pornography 
and Traffi cking of Children for Sexual purposes. See for more information  www.ecpat.net . 
43   The second international congress took place in Yokohama in 2002 and the third in Rio de Janeiro 
in 2008. 
44   See for more information on this Optional Protocol the Handbook on the Optional Protocol on 
the sale of children, child prostitution and child pornography. Florence: UNICEF Innocenti 
Research Centre 2009. 
45   Directive 2011/92/EU of the European Parliament and the Council. 
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alia to amend their rules on jurisdiction to ensure that sexual abusers or sexual 
exploiters of children from the European Union face prosecution even if they 
commit their crimes outside the Union, in particular via so-called sex tourism. 

 To summarise the core standards which emerged from these instruments:

 –    Prevention must be a matter of high priority. 46   
 –   Acts and activities of sexual exploitation of children as defi ned in article 3 OPSC 

must be covered by the criminal or penal law of States parties whether such 
offences are committed domestically or transnationally or on an individual or 
organized basis. 47   

 –   States parties should establish jurisdiction which would allow investigation and 
prosecution of sexual exploitation if committed by a national or resident of the 
State or if committed against a child who is a national of the State (extraterritorial 
jurisdiction). 48   

 –   The offences mentioned in art. 3 CRC should be included as extraditable offences 
in any existing extradition treaty or a state party may consider the OPSC as a 
legal basis for extradition (art. 5 OPSC).  

 –   The rights and interests of child victims of sexual exploitation must be protected 
at all stages of the criminal justice process, such as the right to information, the 
right to express views, the right to supportive services and the right to protection 
of the child’s privacy and the specifi c identity of the child (art.8 OPSC). 49   

 –   The child victim shall be provided with all appropriate assistance for her/his full 
physical and psychological recovery and social reintegration and have access to 
adequate procedures to seek compensation for the damages from those legally 
responsible (art. 9 OPSC).    

 The instruments mentioned before, besides some attention for prevention, have a 
strong focus on the criminalization of all acts of sexual exploitation. The investiga-
tion and prosecution of these acts include special attention to the protection of the 
child victim involved as a witness in these criminal law proceedings. This may 
explain that the interest for the legal responses to combat sexual exploitation and the 
enforcement of laws (e.g. via extraterritorial jurisdiction) is quite high and that 
enhancement of legal responses is recommended (Johnson  2011 ; Baines  2008 ). 

46   See inter alia Art. 34 CRC requiring States parties to take all appropriate national, bilateral and 
multilateral measures to prevent sexual exploitation of children (idem art. 27 ACRWC), further 
specifi ed in art. 9 and 10 OPSC. Chapter II of the Lanzarote Convention is devoted to prevention 
and requires that each State party shall take measures for training, awareness raising, education for 
children and the participation of children and the private sector (e.g. the tourism and travel indus-
try) in the development and implementation of policies to prevent sexual exploitation. 
47   See also Chapter VI of the Lanzarote Convention which specifi es the activities of sexual abuse, 
child prostitution and child pornography which should be criminalised and also contains the sanc-
tions and measures that should be imposed. 
48   Article 4 OPSC and art. 25 Lanzarote Convention. 
49   See also about the protection of the child victim Resolution 2005/20 of the Economic and 
Social Council of the UN on Guidelines on Justice in matters involving Child Victims and 
Witnesses of Crime. 
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 The right of the child victim to full recovery and social reintegration is  mentioned, 
but there is no specifi cation of measures to be taken to achieve them, e.g. the 
provision of shelters, medical care and education and family reunifi cation where 
appropriate. But in practice there are a variety of examples of NGO activities to 
provide assistance for child victims of sexual exploitation and of traffi cking for 
sexual purposes. 50  

 Finally it should be noted that in the context of the prevention of sexual exploita-
tion of children, rather extensive attention is devoted to the traffi cking of children. 
For instance, ECPAT conducted a global campaign Stop Sex Traffi cking of Children 
and Young People. The petition to end this form of traffi cking was signed by 
7,044,278 persons and organisations and presented on 29 September 2011 to the 
president of the UN Human Rights Council. It was the largest human rights petition 
on a single issue ever presented to the United Nations. 

    Sexual Exploitation: Some Developments and Figures 

 Since the adoption of the CRC in 1989, many developments and activities took 
place in the fi eld of sexual exploitation of children. It goes well beyond the scope of 
this chapter to describe them all. But for an understanding of the identifi cation and 
reporting of child victims of sexual exploitation, it may be helpful to mention some 
of them. 

 The establishment of ECPAT in 1991 is one example of the growing civil society 
attention to the plight of these children and was followed by increased attention to 
sexual exploitation of children by other international NGOs like Terre des Hommes, 
Save the Children and World Vision and their respective national sections or 
branches. Furthermore other organisations and agencies were established to combat 
(inter alia) the use of the Internet for sexual exploitation of children including the 
Internet Watch Foundation, the European Financial Coalition and including fi nan-
cial institutions, credit card companies and ISPs. These steps have the objective of 
eroding the profi tability of child pornography. Also part of the overall effort is the 
Virtual Global Taskforce, which includes amongst others, INTERPOL and 
Australian and USA law enforcement agencies. This taskforce has the objective of 
identifying child victims, determining their location and assisting children at risk, 
and identifying predators with a view to holding them accountable. 51  

 The prevention and fi ght against sexual exploitation of children became a perma-
nent item on the international and regional political agenda refl ected in the adoption 
of the treaties mentioned in the previous paragraph and in the appointment in 1992 

50   See for more information, e.g. the handbook mentioned in footnote 42, the Reports of the Special 
representative of the UN Secretary General on the sale of children, child prostitution and child 
pornography and the Country monitoring reports of ECPAT. 
51   See www.europeanfi nancialcoalition.eu and the report: Commercial Sexual exploitation of 
Children Online. A Strategic Assessment 2013 and ( www.virtualglobaltaskforce.com ). 
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by the UN Human Rights Commission (now the UN Human Rights Council) of a 
Special Rapporteur on the sale of children, child prostitution and child pornography. 
This Rapporteur submits annually a report on her/his activities to the UN Human 
Rights Council; these reports provide information on developments in combating 
sexual exploitation of children. 52  

 In the domain of sexual exploitation, child sex tourism is a phenomenon not 
explicitly covered in the OPSC nor in the Lanzarote Convention. But over the past 
two decades, it received increasing attention not only from governments and NGOs 
but also from the travel and tourism industry. This resulted, in 1998, in the Code of 
Conduct for the Protection of Children from Sexual Exploitation in Travel and 
Tourism. It is currently endorsed by 1,266 travel agents, tour operators, hotels and 
restaurants. They commit themselves, inter alia, to train the personnel in the coun-
tries of travel origin and travel destination, to introduce clauses in contracts with 
suppliers stating a common repudiation of sexual exploitation of children and 
providing information to travellers and to local key persons at destination via such 
means as brochures, in-fl ight fi lms, ticket slips and websites. 53  

 The UN World Tourism Organisation established a Network on Child 54  Protection, 
a global platform bringing together governments, tourist industry, international 
organisations, NGOs and media associates, for the purpose of sharing information, 
experiences and best practices for the protection of children affected by tourism. 

 Another new rather phenomenon being addressed is “grooming”. This term 
refers to the preparation of a child for sexual abuse, motivated by the desire to use 
the child for sexual gratifi cation. It may involve the befriending of a child, often 
through the adult pretending to be another young person, drawing the child into 
discussing intimate matters and gradually exposing the child to sexually explicit 
materials in order to reduce resistance to or inhibition about sex. The child may also 
be drawn into producing pornography by sending compromising photos using a 
digital camera, webcam or phonecam, which provide the groomer a means for con-
trolling the child through threats. Once a physical meeting is arranged the child can 
be sexually abused or otherwise harmed. 55  

 Article 23 of the Lanzarote Convention requires States parties to take the neces-
sary legislative or other measures to criminalise grooming via “the intentional 
proposal”. When information and communication technologies are used by an adult 
to meet a child below the age of sexual consent for the purpose of committing sexual 
activities with the child or to produce child pornography, the setting up of the 

52   See, e.g. the 2009 report, UN Doc. A/HRC/12/23. 13 July 2009 and the report 2013 UN Doc. 
A/HRC/25/48, 23 December 2013. 
53   The implementation of this code is fi nanced by contributions from the European Commission, 
European ECPAT partners and supported logistically by the UN World Tourism Organisation and 
the tourism industry. The secretariat is based in new York at ECPAT USA.; see for more informa-
tion:  www.thecode.org 
54   See  http://www2.unwto.org/en/protect-children 
55   See the Explanatory Note to the Lanzarote Convention, para. 155–160 ( http://conventins.coe.int/
Treaty/EN/Reports/Html/201.htm ). 
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 meeting might not be, in and of itself, a crime. However, when the proposal is 
followed by material acts leading to such meeting, it can become a separate crime. 
In other words, the proposal as such is not a crime but the resulting meeting is. 

 The increasing role of new technologies such as Internet chat rooms and game 
sites also raises the question whether and to what extent virtual child pornography, 
which is sexual abusive images of a non-existent child, should be treated as a crime. 
The Lanzarote Convention (art. 20) and the Cybercrime Convention (art. 9) 56  indicate 
that virtual child pornography should be criminalised, although both treaties 
make that optional for the States parties. But EU Directive 2011/92 requires all 28 
member states to make various acts such as acquisition, possession and distribution 
of child pornography punishable (art. 5), and the defi nition of child pornography 
includes “any material that visually depicts any person appearing to be a child 
engaged in real or simulated sexually explicit conduct or any depiction of the sexual 
organs of any person appearing to be a child for primarily sexual purposes”. In other 
words, the 28 member states of the EU shall make the production, possession and 
distribution, etc. of virtual child pornography a crime. 

 The Dutch criminal code provides for the criminalisation of virtual child pornog-
raphy (art. 240b). In 2013, the Dutch Hoge Raad (Cassation Court) had to answer 
the question of how the phrase “a person appearing to be a child” should be inter-
preted. The Court argued as follows: sexually abusive images of a person appearing 
to be a child (in other words not a real child) is defi ned as child pornography if the 
picture of the child is so realistic that it cannot be distinguished from a real child. 
It means that if it is immediately clear for the average viewer and also for children 
that the person is manipulated to look like a child but is not a real child, the abusive 
images are not punishable child pornography. The commentator of this decision, 
Prof. Schalken, raised the question whether pornographic pictures of a non-existent 
child should be qualifi ed as punishable (virtual) child pornography if children cannot 
see the difference between these pictures and similar pictures of a real child. 57  

 These developments also had an impact on the terminology in the world of sexual 
exploitation. Due to the new communication technologies, the term “child abusive 
images” is used more and more, replacing the traditional term “child pornography”. 
The term “prostitution of children” is preferred over “child prostitution” in light of 
the fact that in some countries prostitution is a crime, meaning that children may be 
treated as offenders instead of as victims of prostitution. 

 There is no system of data collection in the fi eld of sexual exploitation compa-
rable to the SIMPOC programme of the ILO-IPEC. Global estimates published by 
ECPAT are based on information from countries that produce such fi gures. ECPAT 
estimates that about 1.8 million children are the victim of sexual exploitation annu-
ally. There are other organisations with their own estimates or fi gures. For instance, 
the National Centre on Missing and Exploited Children in the USA reported in 
April 2009 that it had since 1998 identifi ed 592,044 pornographic websites. 

56   This Convention was adopted and opened for signature in Budapest on 23 November 2001. It 
entered into force on 1 July 2004 ( www.conventions.coe.int/Treaty/en/Treaties/Html/185.htm ). 
57   Hoge Raad 12 March 2013, ECCLI:NL:2013:BY7919. 
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The Internet Watch Foundation received in 2008 33,497 report, including 1,563 
domains depicting sexual abuse of children (74 % for commercial purposes). The 
estimate of the number of children victims of sexual abuse on the Internet ranges 
from 10,000 to 100,000, and the number of predators connected to the Internet at 
any one time is estimated at 750,000. The production and distribution of child 
pornography has an estimated value between US$3 and 20 billion. 58  The Internet 
Hotlines received 29,908 reports on child abusive materials on the Internet in 2011, 
jumping to 37,404 in 2012. In 2013 INTERPOL identifi ed 3,000 child victims of 
sexual exploitation and 1,500 offenders in 40 countries.  

    Further Discussion of the Identifi cation and Reporting of Child 
Victims of Sexual Exploitation 

 In the fi eld of sexual exploitation of children, there is not an internationally adopted 
and implemented system of identifi cation and reporting of child victims like the 
ILO-IPEC Child labour Monitoring System (CLMS). The international treaties 
mentioned before do not contain specifi c provisions regarding the identifi cation and 
reporting of victims of child sexual exploitation with one exception, the EU 
Directive 2011/92. Article 16 states that all 28 member states of the EU “shall take 
the necessary measures to encourage any person who knows about or suspects in 
good faith that any of the offences referred to in article 3 to 7 (all forms of sexual 
exploitation) have been committed to report this to the competent services”. It is the 
responsibility of each member state to determine the competent authorities to which 
report can be made. Those competent authorities should not be limited to child 
protection services or relevant social services. In order to facilitate the reporting, 
article 16 also states (para. 1) that member states shall take all necessary measures 
to ensure that the confi dentiality rules imposed by national law on certain profes-
sionals whose main duty is to work with children do not constitute an obstacle to the 
possibility for those professionals of their reporting to the services responsible for 
child protection in any situation where they have reasonable grounds to believe that 
a child is the victim of sexual exploitation. 

 It is too early to report on the measures member states have taken to comply with 
this obligation. But, as can be concluded from the previous paragraph, the lack of an 
explicit international provision does not mean that child victims of sexual exploita-
tion are not identifi ed and reported. There are quite a number of examples not only 
at the international level (INTERPOL, EUROPOL and the Virtual Global Task 
Force) but also at the national level, for instance in the USA (NCMEC) and via 
hotlines and child helplines. 

 INTERPOL has the International Child Sexual Exploitation images database 
(ICSE DB) which allows specialised investigators around the world to share data with 

58   See for these and other fi gures the 2009 Report of the Special Rapporteur on the sale of children, 
child prostitution and child pornography; UN Doc. A/HRC/12/23, 13 July 2009. 
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colleagues with a view to identifying the victims and perpetrators. The database 
uses sophisticated image comparison software to make connections between 
victims and locations. Forty countries are connected to this database. 59  EUROPOL 
is a regional body of cooperation and support for member states in actions to prevent 
and combat serious and organised crime. In 2001 the organisation opened a special 
Analysis Work File, AWF Twins, to support member states in preventing and 
combating the activities of criminal networks involved in the production, sale and 
distribution of child sexual abuse materials. In 2011 the operation rescue and with 
the leading support of EUROPOL and which focused on an online forum of paedo-
philes succeeded in identifying 705 suspects around the world, 250 arrests were 
made and 252 children safeguarded. 60  When child pornographic images are found, 
the identifi cation of the child and/or the perpetrators requires often meticulous 
investigations, an eye for details like the band on the wrist of the child with some 
letters on it and intense cooperation between specialised police units in different 
countries and involvement of NGO agencies (Sher  2007 ). 

 There is not (yet) an international guideline on how to identify children victims 
of sexual exploitation or at the risk of becoming one. But the American Professional 
Society on the Abuse of Children (APSAC), in 2013, published as part of a series, 
Practice Guidelines on The Commercial Sexual Exploitation of Children: The 
Medical Provider’s Role in Identifi cation, Assessment and Treatment. These guide-
lines provide a list of indicators and questions for identifying children victims of 
commercial sexual exploitation (or at risk of becoming one). These indicators 
include inter alia the following:

 –    There are signs that the child is controlled by domineering accompanying person 
(pimp/ traffi cker?).  

 –   The child shows signs of physical abuse and/or substance abuse.  
 –   The child has a history of running away from home and/or of involvement with 

child protective services and/or multiple sexual partners in a short period or of 
multiple sexual transmitted infections.  

 –   The child has unexplained shopping trips or large amounts of cash or expensive 
items (jewelry, clothing, electronics).   

The guidelines also provide information and recommendations on how to interview 
children victims of sexual exploitation, on how to do physical examinations, etc. 

 It is evident that these guidelines can be very useful for the identifi cation of par-
ticular children involved in prostitution and sex tourism. The tourist industry trained 
10,000 of their workers in 2013 to improve their skills in identifying (potential) 
victims of sex tourism. In the coming years, the APSAC Guidelines could be a 
helpful in this and other trainings of workers in the tourism industry. 

 It goes without saying and is emphasised in the APSAC Guidelines that identifi -
cation has to be followed by assessment of the problems and needs of the child, 
along with a referral to adequate medical, psychological and social services to 

59   INTERPOL fact sheet crimes against children. 
60   EUROPOL Child Sexual Exploitation Fact Sheet 2012. 
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assure her/his recovery and social reintegration. The identifi cation of sexual abusive 
images of children on the Internet is important given the fact that there are so many 
of them and that they are so relatively accessible. Much more diffi cult is to identify 
the particular child involved. It takes a lot of police research and analytical work. 
INTERPOL and EUROPOL have expert police offi cers for this job. Given the 
images they are watching, it is an activity which can cause strong emotional stress. 
There are also examples of such experts in the national police forces. For example, 
the Dutch police have special units for researching the Internet and identifying not 
only victims but also perpetrators. Discussion takes place about the permissibility of 
police offi cers presenting themselves as adolescents in an effort to entice adults in 
sexual exploitative activities (decoy). It can be a tool for identifying groomers with 
a view of preventing that children become a victim of these predators. 61  

 Summing up this subsection, the identifi cation and reporting of child victims of 
sexual exploitation are a matter of using different approaches depending on the type 
of exploitation. Indicators have been developed which can be used for the identifi ca-
tion of (potential) victims of the prostitution of children and of child victims of 
sexual exploitation in the tourism industry. The role of the police in this regard is 
evident, but the travel and tourist industry also should play an active role in preven-
tion and in identifi cation of victims of this form of sexual exploitation. Furthermore, 
there are hotlines or helplines for reporting instances of sexual exploitation in 
particular of sexual abusive images on the Internet.   

    Some Concluding Observations 

 Identifi cation and reporting are the very important steps necessary to provide the 
child victim of severe violence with the protection, recovery and social reintegration 
he or she is entitled to under the CRC. 

 From the survey in this chapter, the following conclusions are possible:

 –    The right of the child to be protected from all forms of violence, and economic 
and sexual exploitation is well founded in quite a number of international and 
regional human rights instruments. But specifi c rules for identifi cation and 
reporting in these instruments are limited.  

 –   Identifi cation and reporting of (suspicion of) child abuse and neglect are well 
developed in many countries. The UN CRC Committee has provided the 194 
States parties to the CRC on the basis of article 19 CRC with rather specifi c rec-
ommendations particularly for identifi cation and reporting of all forms of vio-
lence in the family and other care settings. It recommends inter alia that States 
parties make reporting an obligation, as a minimum, for professionals working 
directly with children. Examples of this obligation already exist in countries with 
so-called Reporting Laws (USA, Australia, Canada and others). The Netherlands 

61   Document of Parliament year 2012–2013, 28 638, Nr. 104, The Hague 24 oktober 2013. 
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is an example of a well-elaborated (since 1972) system of voluntary reporting. 
There is yet no evidence/ based conclusion that a system of mandatory reporting 
is as such more effective than a system of voluntary reporting. Much seems to 
depend on the quality of the professionals working with and within the system 
and the political commitment expressed in the allocation of adequate human and 
fi nancial resources. A matter of concern is the identifi cation and reporting of 
instances of abuse of children in care and other institutions.  

 –   Identifi cation and reporting of children victim of economic exploitation is not 
systematically developed. The emphasis seems to be on the identifi cation of 
these children in particular through the Child Labour Monitoring System devel-
oped by the ILO International Programme for the Elimination of Child Labour 
(ILO-IPEC) and introduced in more than 100 countries. In that regard, different 
models (school-based/ workplace based and community based) have been devel-
oped and are implemented. NGOs are involved in these activities, and labour 
inspectorates play an increasing role in the identifi cation of children victim of 
economic exploitation.  

 –   Identifi cation and reporting of sexual exploitation is not the result of a well- 
developed system. This serious form of violence against children is identifi ed in 
different ways by different organisations. The development over the past two 
decades shows that there is a signifi cant growth in the capability to identify chil-
dren, in particular those sexually abused online. INTERPOL, EUROPOL and 
other agencies such as the Virtual Global Task Force with the involvement of 
international non-governmental organisations such as ECPAT, Terre des Homme, 
Save the Children and World Vision and the corporate world of travel and tourism. 
But till now the reporting of instances of sexual exploitation has not been made 
mandatory by law.    

 In conclusion many measures are taken to identify children victims of violence 
and economic and sexual exploitation. Mandatory or voluntary reporting is limited 
to cases of (suspicion of) violence against children in the family and in other care 
settings. Information about the effectiveness of identifi cation and reporting in terms 
of providing the child victims with adequate assistance for their physical and 
psychological recovery and social reintegration is very limited. But it is clear that 
child victims are high on the national and international agenda. The society does not 
shy away from the problems of these children but wants to provide protection and 
recovery through identifi cation and reporting whilst at the same time efforts are 
made to end impunity and bring the perpetrators to justice. 

 But we are still far away from ensuring that all children are free from all forms 
of violence and economic and sexual exploitation. 

 The 25th anniversary of the CRC is an opportunity to assess where we are and to 
identify measures for further strengthening our efforts to protect children against 
violence and exploitation. In that regard it seems crucial to me that all countries 
develop a well-organised practice of identifying child victims of violence and 
exploitation with the involvement of all relevant stakeholders (governments, NGOs, 
the corporate world and UN specialised agencies) and with the inclusion of a set of 
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services accessible and affordable for children and their parents to assist them in the 
recovery and social reintegration. 

 From a human rights perspective, it is imperative that we move as quickly as 
possible to a world free from violence against and exploitation of children.     
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    Chapter 25   
 Legislation Concerning Reporting of Child 
Sexual Abuse and Child Traffi cking in India: 
A Closer Look 

             Sibnath     Deb     

            Introduction 

 The increasing rate of child sexual abuse and child traffi cking has become a serious 
concern for national and international policy makers. Because these acts are criminal 
and result in serious harms to the child, and occur in closed scenarios where the 
situation is concealed, it is very important for people who become aware of the 
acts to report the incidences to the appropriate authority. Reporting of incidences 
could help to render justice and health rehabilitation to the victim and penalize the 
perpetrators. In addition, it would help to understand the nature and magnitude of 
the problem. The objective of this chapter is fi rst to review the Indian legislation 
concerning mandatory reporting of child abuse and neglect and, second, to consider 
the potential for mandatory reporting of two categories of child maltreatment in 
particular in the Indian context: sexual abuse and child traffi cking. 

 The Indian Constitution (adopted on Nov. 26, 1949, enforced on Jan. 26, 1950) 
guarantees four fundamental rights to all citizens: justice, liberty, equality, and fra-
ternity. If any citizen experiences any form of violence, abuse, or maltreatment, they 
have every right to seek justice. Violence, especially interpersonal, social, and com-
munity, has existed in society since time immemorial. The nature, forms, and extents 
of violence vary from time to time. Recently, the active role of the media has now 
brought the severity of specifi c problems, including child sexual abuse and traffi cking 
to the surface in India. Violence is a natural phenomenon since the inherent nature 
of human beings is to dominate others in different forms to gain power and resources. 
However, legislative and social measures taken up by the appropriate authorities 

        S.   Deb ,  Ph.D., D.Sc.      (*) 
  Department of Applied Psychology ,  Pondicherry University (A Central University) , 
  Silver Jubilee Campus, R.V. Nagar ,  Kalapet, Puducherry   605 014 ,  India   
 e-mail: sibnath23@gmail.com  

mailto:sibnath23@gmail.com


542

of a society from time to time for combating the problem have brought some 
changes. Review and/or amendment of legislation is also necessary for addressing 
emerging challenges. 

 Although children have always experienced various forms of violence, this issue 
has been recognized by the international community in the recent past through 
adoption of the UN Convention on Rights of the Child (CRC) ( 1989 ) to which most 
nations are signatory. The Government of India is also a signatory to the CRC 
( 1989 ). In addition, the Government of India has passed various pieces of legislation 
addressing the problems of children and promoting their rights. 

 The Government of India has adopted a range of legislation for the protection of 
child rights in addition to a number of articles for child protection in the Indian 
Constitution ( 1949 ). Yet, none of the legislation prescribed anything about reporting 
of offenses against children except two, which have only done so in a partial way: 
the Indian Penal Code (IPC  1860 ) and the Protection of Children from Sexual 
Offences Act,  2012  (POCSO Act  2012 ). Even the Immoral Traffi c (Prevention) 
Act (ITPA),  1956 , did not mention anything about reporting. In the IPC, sections 
like 176 (Omission to give notice or information to public servant by person legally 
bound to give it), 177 (Furnishing false information), 197 (Issuing or signing false 
certifi cate), and 201 (Causing disappearance of evidence of offence or giving false 
information to screen offender) talked about reporting of any offenses without 
specifying the category of professionals and/or social agents. The POCSO Act 
( 2012 ) mandated all persons to report any sexual offence against a child (s 19) and 
the media, studio, and persons in the photographic profession to report sexual 
exploitation of the child (s 20). 

 Despite so many new measures, a major problem persists because children con-
tinue to experience violence in different forms owing to poor reporting. There is an 
urgent need for India to review other countries’ legislation pertaining to mandatory 
reporting of child sexual abuse, especially the USA and Australia, and child 
traffi cking, such as the Human Traffi cking Act of Ghana ( 2005 ), to consider the 
potential for these approaches in the Indian context and to formulate appropriate 
legislation or amend existing child rights-related legislation in India, taking into 
account local cultural beliefs and practices and economic conditions of the people. 
In turn, it will help the Ministry of Women and Child Development, Government of 
India, and the National Commission for Child Protection and State Commissions 
for taking corrective measures for child protection.  

    Magnitude of the Problem 

    The Global Context 

 It is very diffi cult to measure the nature and extent of violence against children since 
most of such incidences occur in the privacy of family and are never reported or 
investigated (UNICEF  2009 ). The hard reality is that in some nations, data collection 
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mechanisms do not exist (UNICEF  2009 ; Pinheiro  2006 ). However, one of the 
recent global meta-analytic reviews of population-based studies of childhood sexual 
abuse has estimated cumulative prevalence rates for sexual abuse prior to age 18 as 
18.0 % for girls and 7.6 % for boys (Stoltenborgh et al.  2011 ). A recent discussion 
paper on child protection and child welfare in the Asia-Pacifi c region (Pouwels 
et al.  2010 ) summarized primary studies reporting the pervasiveness of physical, 
psychological, and sexual violence in the preceding 12 months for children in 
China (10 %, 13 %, and 2 %, respectively), Malaysia (19.0 %, 20.4 %, and 22.2 %, 
respectively), and Vietnam (47.5 %, 39.5 %, and 19.7 %, respectively). A study of 
childhood maltreatment in 7 low- and middle-income countries (Dunne et al.  2009 ) 
revealed rates of physical, psychological, and sexual violence ever experienced during 
childhood for children in India were 33.1 %, 46.8 %, and 20.2 %, respectively. 
The results of these studies suggest that children in different countries experience 
different types of victimization at different rates. Even within countries, there may 
be regional differences. 

 There are various global estimations about traffi cking of women and children 
every year. According to the US Department of State Traffi cking in Persons Report 
(2007), about 600,000–800,000 men, women, and children are traffi cked across 
international borders each year. Approximately 80 % are women and girls and up to 
50 % are minors. Another estimation says that approximately 80 % of traffi cking 
involves sexual exploitation and 19 % involves labor exploitation (Source: Eleven 
Facts about Human Traffi cking;   http://www.dosomething.org/tipsandtools/11-facts-
about-human-traffi cking    ).  

    The Indian Context 

 India, with its more than one billion population, has achieved a literacy rate of 74.04 %. 
About 70 % of the people in India live in rural areas, while 30 % live in the urban 
areas (Census of India  2011 ). Poverty in India is widespread. Various agencies 
reported almost similar estimation about poverty in India. For example, according 
to the World Bank Report ( 2010 ), 32.7 % of all people in India fall below the inter-
national poverty line of US$1.25 per day (PPP), while 68.72 % live on less than 
US$2 per day (Junofy  2013 ). The United Nations Development Programme (2010) 
estimated that 29.8 % of Indians live below the country’s national poverty line 
(Mandal  2010 ). The children from these families become more vulnerable to 
traffi cking and/or sexual abuse (Census of India  2011 ). Of the total population, 
about 44.4 % of them are children, irrespective of socioeconomic background, and 
one in every two children is deprived in respect of not receiving primary education, 
adequate nutrition, and medical care (International Institute for Population Sciences 
 2007 ). Girls in India, especially in the rural areas, are discriminated against in terms 
of education, nutrition, and medical care and are also treated as burden for the family 
(India Country Report on Violence against Children  2005 ; Deb  2006 ). 
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    Child Abuse Generally 

 A national level study on child abuse revealed widespread abuse of girls and boys in 
India. Both boys and girls are equally at risk of abuse. The persons in trust and 
authority are major abusers. Five- to twelve-year-old children are in the high-risk 
category. About 70 % of the children have not reported the abuse to anyone. Two out 
of every three children have been physically abused, while two out of every three 
school-going children are victims of corporal punishment – half of these incidents 
occur in government-run schools. More than half of the child respondents (53.22 %) 
reported facing one or more forms of sexual abuse, while 21.90 % child respondents 
reported facing severe forms of sexual abuse that included sexual assault, making 
the child fondle private parts, making the child exhibit private body parts, and being 
photographed in the nude, while 50.76 % faced other forms of sexual abuse such as 
forcible kissing, sexual advances made during travel and marriages, and exposure to 
pornographic materials. Every second child reported facing emotional abuse, and in 
more than 80.0 % of the cases, parents were the abusers (Report on Child Abuse and 
Neglect. New Delhi: Min Women Child Dev  2007 ). In another study covering students 
from grades 8 and 9 of eight schools in Agartala, Tripura, Deb and Walsh ( 2012 ) 
found that 21.9 %, 20.9 %, and 18.1 % students experienced physical, psychological, 
and sexual violence at home. Girls were more often victims of sexual violence 
(25.0 % compared with 11.3 %).  

    Child Sexual Abuse and Traffi cking 

 Child sexual abuse has been an age-old and deep-rooted social and cultural problem 
in India. India is also witnessing an increase in child traffi cking, with West Bengal 
a focal point of activity ( Indian Express, 16 Aug.  1999 , p. 8; Sanlaap  2003 ; Sen 
 2005 ). As a result, child traffi cking for commercial sexual exploitation has become 
a serious issue for policy makers (Deb  2002 ). Child traffi cking involves the recruit-
ment, transport, and transfer of children, through abduction, deception, or force, for 
exploitative purposes. Traffi cking of children for commercial sexual purposes has 
become transnational and highly lucrative (International Labour Organization  2005 ; 
UNICEF  2005 ). As there is no reliable data concerning the worldwide prevalence 
and incidence of child traffi cking for sexual exploitation, research is urgently 
needed to fi ll up the knowledge gap (United Nations Offi ce on Drugs and Crime 
 2009 ). Although child exploitation in the form of forced economic labor is a much 
discussed issue, the booming industry of child sexual exploitation after traffi cking 
is yet to receive adequate attention from researchers, academics, and social activists. 
In India, every year about 10.0–15.0 % of children, especially girls, become victims 
of child traffi cking for a number of reasons like poverty, demand for girls as sexual 
commodities, and lack of adequate parental supervision (Indian Express, 16 August 
 1999 ). There have been many cases where children just disappear overnight, as 
many as 1 every 8 min, according to the National Crime Records Bureau, Ministry 
of Home Affairs, Govt. of India.    
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    Social Factors Behind Traffi cking and Sexual Exploitation 
of Children 

 Child traffi cking and sexual exploitation of children, especially girls, is the product 
of a number of forces in Indian society and families. Socially, there is a lack of 
compulsory education until 2009, with about half of all primary school-aged 
children not attending school (Government of West Bengal  2008 ). Other statistics 
indicate that 73 % of children attend school to the end of primary school (UNICEF 
 2008 ), but even if accurate, this still means that more than one quarter of all primary 
school-aged children do not complete primary school. Because of the vast popula-
tion of India, this means that tens of millions of young children are denied an oppor-
tunity to gain an education and skills, thus vastly limiting life chances and social 
mobility. It is relevant to mention here that the Government of India has enacted the 
Rights of Children to Free and Compulsory Education Act,  2009 , which ensures 
free education for children between 6 and 14 years. Undoubtedly, this legislation 
will save a large number of children from traffi cking although this law is yet to be 
implemented effectively in the truest sense. 

 Further, the traditional class system in India aggravates the problem as children 
from lower classes are denied rights and are habitually maltreated. This is exacer-
bated by a lack of functional child protection services. At a social and familial level, 
there is extreme poverty (Deb et al.  2005 ; Government of India, Press Information 
Bureau  2007 ), which compounds these societal factors. Indicating the widespread 
economic deprivation, 28 % of all children are born with low birth weight (UNICEF 
 2008 ), and the India National Family Health Survey-III found that more than 56.0 % 
of teenage girls in India are anemic, with a hemoglobin count of less than 12 g/dl, the 
world standard; this is especially serious in rural areas. In a study of 40 traffi cked 
girls, Deb and Sen ( 2005a ) found indications of these factors: the majority (82.9 %) 
were aged between 18 and 20 years; respondents were largely illiterate (57.1 %) or 
semiliterate (42.9 %); nearly all (91.4 %) had more than two siblings; and parents, 
who were mostly illiterate and very poor, were involved in agriculture as laborers or 
vegetable traders. 

 In another study, Deb et al. ( 2011 ) observed that a large number of traffi cked 
were illiterate, with only 29.2 % and 26.6 % having attended primary school and 
secondary education, respectively. With regard to their parents’ education, about 
38.3 % of the respondents’ fathers and 70.8 % of their mothers were illiterate. About 
33.3 % of the fathers and 19.2 % of the mothers studied up to primary level of edu-
cation. Only a few (19.2 % of the fathers and 8.4 % of the mothers) had studied at 
secondary level. The majority of the respondents lived in rural areas, while 33.3 % 
lived in urban areas and about 20.8 % of the girls lived in semi-urban areas. The 
monthly income of 45.8 % of the families was below Rs. 1,000 (US$24), 27.5 % of 
the families’ incomes ranged between Rs. 1,001 and Rs. 2,000 (US$24–US$48), 
and 13.3 % had an income above Rs. 2,001. Therefore, it may be stated that 
more than half of the families were living below the poverty line, according to the 
defi nition of poverty stated by the Indian Government’s Planning Commission 
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(Government of India, Press Information Bureau  2007 ). Further, the authors 
revealed that about one third of the girls were sexually abused before being 
traffi cked, and all of the girls were sexually abused after being traffi cked. Nearly 
45.8 % of the respondents indicated that they were sexually abused between 14 and 
17 years of age, while 37.5 % were sexually abused between 10 and 13 years. 
The other 16.7 % were sexually victimized while very young, aged between 6 and 
9 years. Regarding the perpetrators of the abuse, nearly 55.8 % were strangers, 
while 29.2 % were relatives. The remaining 15.0 % belonged to the “other” 
category, which mostly constituted known local acquaintances. About 73.3 % of the 
respondents stated that they were abused after being drugged and sold to brothels in 
major cities like Mumbai, Delhi, Pune, and Kolkata. Others stated that they left 
home after being lured by better job prospects in big cities and then became trapped 
in a cycle of abuse. 

 Finally, there are factors associated with perpetrators: In India, the male gender 
is dominant, making girls even more vulnerable. And there is a common miscon-
ception among the rural folk that people infected by sexually transmitted diseases 
including HIV/AIDS can get rid of the problem if they have sexual intercourse with 
a minor girl. Thus, a high risk for child traffi cking and sexual exploitation is created 
by the proclivity of many adults to exploit children fi nancially and sexually, within 
this atmosphere of overpopulation, poverty, lowly paid employment, illiteracy, lack 
of educational opportunities, general lack of promotion of children’s rights, and the 
limits on children’s life chances through poor education (Deb et al.  2011 ).  

    Dynamics of Traffi cking 

 Offers of false marriages and jobs are the main two methods adopted by the traffi ckers 
in addition to abduction and sale for child traffi cking (Deb et al.  2005 ; Deb and 
Mukherjee  2011 ). Many of those seeking marriage, enhanced employment pros-
pects, and a higher standard of living are particularly susceptible to traffi ckers 
(Kempadoo et al.  2005 ). In cases of sale, parents sell their children, mostly daugh-
ters, for meager sums of money, who are then traffi cked to cities or across borders. 
There is some evidence that relative poverty is more relevant to traffi cking than the 
general socioeconomic status of the individual (Kempadoo et al.  2005 ). Deb et al. 
 (2005)  found that traffi cking and commercial exploitation of children is overlooked 
in spite of border security and patrol. Typically separated from their family’s domestic 
servants or in other commercial roles in industries including agriculture, mining, 
and manufacturing, fi shing, and begging, many victims end up in prostitution. Even 
in the apparently more regulated forms of commercial work, the traffi cked children 
are susceptible to exploitation, including low wages, physical and psychological 
abuse, and overwork. These children are extremely vulnerable to abuse and exploi-
tation, due to their low status and their traumatic experiences of parental abandon-
ment, sexual abuse, transplantation into unfamiliar surroundings, and accumulation 
of denied rights, all without resources to assist (Mukherjee  2006 ).  
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    Impact of Child Sexual Abuse and Traffi cking 

 Like sexual abuse, traffi cking causes numerous adverse consequences including 
psychological trauma (Pinheiro  2006 ; WHO  2002 ). In a study of 40 children, Deb 
and Sen ( 2005a ) found that after their initiation into prostitution, about 80.0 % of 
the traffi cked children became dependent on illegal substances and 20.0 % became 
pregnant unintentionally. Four children (11.4 %) were also HIV positive (Deb and 
Sen  2005a ). Chatterjee et al. ( 2006 ) identifi ed three categories of consequences: 
mental, physical, and social. Unsurprisingly, among the mental consequences, 
nearly every child suffered depression, loneliness, and loss of interest. Physically, 
nearly one in seven (6/41) was HIV positive. Socially, traffi cked children were 
severely discriminated against in social and family life, by being disowned and 
exiled from their home village and family and excluded from marriage.  

    High-Profi le Cases and Media Reports 

 In the last decade, the media has reported a number of cases related to violence 
against children. One such incident in the village of Nithari, Noida, Uttar Pradesh, 
revealed a horrifying picture of death of many children mostly girls after they had 
been sexually abused. Perhaps, the media coverage brought such practices to the 
attention of the public and policy makers that might have alerted them to the 
possibility of such a horrible crime taking place in their own backyard (The Times 
of India, Delhi, Feb. 14,  2009 ). Thereafter, the Ministry of Women and Child 
Development, Govt. of India felt the necessity to carry out a national level investiga-
tion to fi nd out the nature and extent of child abuse and neglect in India. 

 Another recent case which shook the morale of most of the people in India is the 
gang rape of a 23-year-old physiotherapy student on a public bus, on 16 December 
2012 in Delhi, the capital of India. This incident raised the issue of security for 
women and children in India. If incident like this could happen in the capital of 
India, what will happen in case of security of women and children of the rest of the 
country? This incident sparked large protests across the capital Delhi (Telegraph, 
Dec. 19,  2012 ). She was with a male friend who was severely beaten with an iron 
rod during the incident (NDTV, Dec. 21,  2012 ). This same rod was used to penetrate 
her so severely that the victim’s intestines had to be surgically removed, before her 
death 13 days after the attack (Hindustan Times, Dec. 21,  2012 ). In the 24-h period 
after the gang rape of the victim, at least two girls under the age of 18 were gang raped 
and one of them was murdered (CBS News, Dec. 21,  2012 ). The following day, 
there was uproar in the Indian Parliament over the incident. Members of Parliaments 
in both houses had set aside their regular business to discuss the gruesome rape case 
and demanded strict punishment for those who carried out the attack. Leader of 
the opposition in the Lok Sabha demanded that “the rapists should be hanged” 
(BBC News, Dec. 18,  2012 ). Thousands of people, mostly young,  participated in a 
massive demonstration in 22 December in protest (ITV News, Dec. 23,  2012 ).  
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    Signing International Protocols 

 This worsening situation has occurred despite India acceding to the United Nations 
Convention on the Rights of the Child (on 11 December 1992), which contains a 
number of articles requiring States parties to take measures to prevent abduction, 
sale, and traffi cking of children (e.g., art 35) and sexual exploitation of children 
(e.g., art 34). On 15 November 2004, India signed the Optional Protocol to the 
United Nations Convention on the Rights of the Child (UNCRC) on the Sale of 
Children, Child Prostitution, and Child Pornography ( 2000 ), and India ratifi ed this 
on 16 August 2005. This Optional Protocol contains a range of provisions about 
child traffi cking and prostitution. States parties are required to prohibit the sale of 
children and child prostitution (art. 1), to ensure such acts are covered by criminal 
laws (art. 3), and to take measures to prevent sale and prostitution of children 
(art. 9). In addition, India has signed (on 12 December 2002), but not ratifi ed, the 
Protocol to Prevent, Suppress and Punish Traffi cking in Persons, Especially Women 
and Children ( 2000 ), which is a protocol to the United Nations Convention against 
Transnational Organized Crime. Article 9 of the Protocol requires States parties to 
establish policies and programs to prevent traffi cking, to protect victims of traffi cking 
(especially women and children) from revictimization, to reduce the vulnerability 
of women and children to traffi cking, and to reduce the demand for traffi cking. 
Article 6 requires parties to provide assistance to victims of traffi cking so that they 
may recover physically, psychologically, and socially. This article also requires that 
domestic legal systems offer victims the capacity to obtain compensation for their 
suffering. In reality, much of the response in India to traffi cking and child labor is 
undertaken by nongovernment organizations (NGOs), which provide services to 
the community such as rehabilitation shelters and homes, socio-legal services to 
victimized children, providing counseling to victimized children, and promoting 
awareness about children’s rights.  

    Reported Cases of Child Rape, Kidnapping, 
and Abduction in India 

 A large number of children across the world experience various forms of criminal 
offenses which include murder, rape, traffi cking, kidnapping, and infanticide. There 
is no separate classifi cation of offenses against children in India. Generally, the 
offenses committed against children or the crimes in which children are the victims 
are considered as crimes against children. Indian penal code and the various protec-
tive and preventive “Special and Local Laws” specifi cally mention the offenses 
wherein children are victims. The age of child varies as per the defi nition given in the 
concerned acts and sections, but age of child has been defi ned to be below 18 years 
as per Juvenile Justice Act, 2000. 
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 The cases in which the children are victimized and abused can be categorized 
under two broad sections:

•    Crimes committed against children which are punishable under Indian Penal 
Code,  1860  (IPC)  

•   Crimes committed against children which are punishable under Special and 
Local Laws (SLL)    

 A total of 5,484 cases of child rape were reported in the country during 2010 as 
compared to 5,368 in 2009 accounting for an increase of 2.2 % during the year, 
while a total of 10,670 cases of kidnapping and abduction of children were reported 
during the year as compared to 8,945 cases in the previous year accounting for a 
signifi cant increase of 19.3 %. It can clearly be seen that there is an astonishingly low 
level of reporting of child sexual abuse and traffi cking, given the real incidence.  

    Disposal of Crimes Against Children by Police and Courts 

 The average rate of charge sheet (a formal document of accusation prepared by the 
law enforcement agency after preliminary investigation) for all the crimes against 
children (IPC & SLL) was 83.9 % in 2010, which was the same in 2009 as well. 
The highest charge-sheeting rate was observed in cases under “Buying of Girls for 
Prostitution” (97.9 %) followed by “Rape” (97.5 %) in comparison to the national 
level charge-sheeting rate of 79.1 % for IPC crimes and 94.7 % for SLL crimes 
(National Crime Record Bureau, Crime in India, MHA, Govt. of India  2010 ). 

    State-Wise Conviction Rate in India (National Crime Records 
Bureau  2010 , Ministry of Home Affairs, Government of India) 

 In general, reporting is very low in India because of delayed justice system and 
perceived harassment and threats. However, high conviction rate in some of the 
small and backward states in India is a good example before rest of the country. 
Although it is believed that community pressure on the Criminal Justice System 
helped to take rape cases seriously results into higher conviction rate, there is a need 
to carry out a study to fi nd out the facilitating factors behind high conviction rate. 
In turn, this learning lesson will help other states to improve the situation. 

 States with high conviction rate:

•    Mizoram – 96.9 %  
•   Nagaland – 73.7 %  
•   Arunachal Pradesh – 66.7 %  
•   Sikkim – 66.7 %  
•   Meghalaya – 44.4 %    
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 The question arises why conviction rate in the major cities and states with 
reasonably better infrastructure and personnel is low. Perhaps, poor investigation 
and delayed justice system are mainly responsible for poor conviction rate. In the 
given situation, it is important to think what needs to be done for higher conviction 
rate based on evidence. 

 States with low conviction rate:

•    Maharashtra – 13.9 %  
•   Andhra Pradesh – 13.7 %  
•   West Bengal – 13.7 %  
•   Karnataka – 15.4 %  
•   Jammu and Kashmir – 2.6 %     

    Amendments to the Indian Penal Code ( 1860 ) Following Delhi 
Gang Rape and Other Similar Incidents in India 

 In April 2013, the Indian Parliament introduced amendments to the Indian Penal 
Code making various changes to the antirape laws in India [Criminal Law 
(Amendment) Act,  2013 ]. The offense of rape under section 375 has made both 
penile and non-penile insertion into bodily orifi ces of a woman by a man an offense. 
The defi nition is broadly defi ned in some aspect, with acts like penetration by penis, or 
any object or any part of body to any extent, into the vagina, mouth, urethra, or anus of 
a woman or making her to do so with another person or applying of mouth to sexual 
organs without the consent or will of the woman constituting the offense of rape. 

 The section has also clarifi ed that penetration means “penetration to any extent,” 
and lack of physical resistance is immaterial for constituting an offense. Except in 
certain aggravated situation, the punishment will be imprisonment not less than 
7 years but which may extend to imprisonment for life, and shall also be liable to 
fi ne. In aggravated situations, punishment will be rigorous imprisonment for a term 
which shall not be less than 10 years but which may extend to imprisonment for life 
and shall also be liable to fi ne. A new section 376A has been added which states that 
if a person committing the offense of sexual assault “infl icts an injury which causes 
the death of the person or causes the person to be in a persistent vegetative state, 
shall be punished with rigorous imprisonment for a term which shall not be less than 
twenty years, but which may extend to imprisonment for life, which shall mean the 
remainder of that person’s natural life, or with death” (Section, 376, Criminal Law 
(Amendment) Act,  2013 ). In the case of “gang rape,” persons involved regardless of 
their gender shall be punished with rigorous imprisonment for a term which shall 
not be less than 20 years, but which may extend to life and shall pay compensation 
to the victim who shall be reasonable to meet the medical expenses and rehabilita-
tion of the victim. 

 Certain changes have been introduced to promote victims’ rights in the Criminal 
Procedure Code, 1973, and Indian Evidence Act. The recording of statements of the 
victim has been made more friendly and easy, the character of the victim is irrelevant, 
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and there is a presumption of no consent where sexual intercourse is proved and the 
victim states that there has been no consent. Controversially, the age of consent in 
India has been increased to 18 years, which means any sexual activity irrespective 
of presence of consent with a woman below the age of 18 will constitute statutory 
rape. Marital rape is still not accepted as a criminal offense within Indian legal 
framework, except during the period of judicial separation of the partners.  

    Mandatory Reporting: Global Scenario 

 The World Perspectives on Child Abuse (7th ed.), a document of the International 
Society for Prevention of Child Abuse and Neglect (ISPCAN), indicated that out of 
72 responding countries to ISPCAN survey, 49 indicated the presence of policy- 
based reporting duties of child abuse in law or policy, and 12 respondents indicated 
the presence of voluntary reporting by professionals (Daro  2007 ). For countries who 
are considering adopting legislation, it is worth referring to legislation of the USA, 
Australia, and Canada for demonstration of the issues to be faced and different 
models (Mathews and Kenny  2008 ). 

 Publication of the article titled “Battered Child Syndrome” by Kempe et al. in 
 1962  prompted the US administration to bring legislation for mandatory reporting. 
Available evidence indicates that the fi rst mandatory reporting laws were enacted in 
the USA between 1963 and 1967 (Besharov  1985 ; Nelson  1984 ). The Child Abuse 
Prevention and Treatment Act (CAPTA,  1974 ) which was adopted and enacted in 
the USA on 31 January 1974 allocated funds to states based on the parameters of 
their laws. First, state laws were amended to require members of additional profes-
sional groups to report suspicions of abuse. Second, the types of reportable abuse 
were expanded to include not only physical abuse but sexual abuse, emotional or 
psychological abuse, and neglect (Kalichman  1999 ).  

    India 

 Although reporting and recognition of various forms of child abuse and neglect 
have increased signifi cantly in some of the industrial countries such as the USA and 
Australia (Leventhal  1990 ), in India, reporting is still very low, as indicated by two 
recent local studies (Mukherjee  2006 ; Modak  2009 ). Csorba et al. ( 2006 ) remarked 
that reporting of cases of sexual abuse is always very low across the geographical 
boundaries because of a number of factors. Reporting of CAN cases in Indian society 
is very low owing to a number of factors like social stigma, perceived harassment, 
unwillingness of parents, disbelief of parents, and threat by perpetrators. For example, 
in a study in Kolkata, India, only 1.7 % of sexually abused cases were reported to 
the police (Deb and Mukherjee  2009 ), while in case of another study carried out in 
Agartala, Tripura (India), 15.5 % of the sexually abused cases were reported to the 
police (Modak  2009 ). The causes behind non-reporting are similar as stated above. 
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 Although the Government of India has produced a number of child protection 
policies and there are a number of laws for protecting children’s rights, child protection 
services are yet to be introduced in most of the states in India. Security of the victim’s 
family is compromised when they report the incident to the police. In a number of 
cases in the recent past, when a victim’s family members reported the incident to the 
police, they were further victimized by the perpetrators for reporting the incident. 
At the same time, social stigma always discourages a victim’s family member from 
reporting the incident of sexual abuse to the police (Mukherjee  2006 ). In addition, 
there are an inadequate number of professionals to deliver psychosocial and medical 
services to sexually abused children. Therefore, the majority of sexually abused 
children live with the psychological trauma of the abuse life long, affecting their 
interpersonal relationships, personality, and career development (Deb and Sen  2005b ).  

    Reporting of Abuse: What the Evidence Indicates 

 A number of studies have been carried out in different parts of the world on report-
ing of sexual abuse to police; the development of instrument for measuring attitudes 
toward reporting of child sexual abuse; review of merits of US, Australia, and 
Canada legislation; medical assessment of suspected child sexual abuse; and so on. 
Some of the relevant study fi ndings regarding reporting have been presented in the 
following section. 

 From a retrospective and descriptive study based on a review of medical 
records of child sexual abuse (CSA) cases from 2000 to 2009 at Sulmaniya Medical 
Complex, the main secondary and tertiary medical care facility in Bahrain, 
Al-Mahroos and Al-Amer ( 2011 ) diagnosed 440 children with CSA. Out of them, 
222 were males (50.5 %) and 218 were females (49.5 %). There was a steady 
increase in cases from 31 per year in 2000 to 77 cases in 2009. Children disclosed 
abuse in 26 % of cases, while health sector professionals recognized 53 % of the 
cases. Genital touching and fondling (62.5 %) were the most common form of CSA, 
followed by sodomy in 39 %. Gonorrhea was documented in 2 % of the cases and 
pregnancy in 4 % of the females. There was referral to police in 56 %, public pros-
ecution in 31 % of the cases, but only 8 % reached the court. In fi ne, it may be stated 
that during 10 years, there has been a 2.5 % increase in reported cases of CSA in 
Bahrain. Improving the skill of professionals in identifying CSA indicators and a 
mandatory reporting law might be needed to improve the rate of recognition and 
referral of CSA cases. Walsh et al. ( 2012 ) did an evaluation of an instrument for 
measuring teachers’ attitudes toward reporting child sexual abuse and discussed the 
instrument’s merit for research into reporting practice. The fi ndings provide insights 
into the complexity of studying teachers’ attitudes toward reporting of child sexual 
abuse and have implications for future research. Mathews and Kenny ( 2008 ) carried 
out a secondary research on mandatory reporting related legislation in the USA, 
Canada, and Australia and found that all three countries adopted legislation in this 
regard. But the terms of these laws differed in signifi cant ways, both within and 
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between these nations, with the differences tending to broaden or narrow the scope 
of cases required to be reported, and by whom. The recommendations of the sec-
ondary study will be benefi cial for other countries which are yet to adopt legislation 
in this regard. 

 In a study following Factorial Survey Design, González Ortega et al. ( 2012 ) 
attempted to study the criteria professionals use to identify and report child sexual 
abuse cases. Findings disclosed that the factors or criteria that most impact assess-
ments are age asymmetry and use of coercion. Specifi cally, professionals are sig-
nifi cantly more likely to perceive abuse and intend to report it if the other person 
involved in the interaction is much older than the minor and/or uses a coercive 
strategy, especially force, drugs, or blackmail. Another relevant criterion is the type 
of sexual act, since acts involving intercourse, digital penetration, and oral sex 
are signifi cantly more likely to be deemed as abuse and reported. Jenny and 
Crawford- Jakubiak ( 2013 ) stated that the medical assessment of suspected child 
sexual abuse should include obtaining a history, performing a physical examination, 
and obtaining appropriate laboratory tests. The role of the physician includes deter-
mining the need to report suspected sexual abuse; assessing the physical, emotional, 
and behavioral consequences of sexual abuse; providing information to parents 
about how to support their child; and coordinating with other professionals to pro-
vide comprehensive treatment and follow-up of children exposed to child sexual 
abuse. So far as forensic procedures for interview physical exam and evidence col-
lection in children and young people victims of physical and/or sexual abuse are 
concerned, Magalhães et al. ( 2011 ) stated some technical orientations to be followed. 
These orientations should aim at ruling the reporting of the occurrence in good time, 
guarantee an appropriate collection of evidence, guarantee good medical procedures 
in medical exams and evidence collection, and avoid repetition of exams of the 
victims, preventing secondary victimization and cross-contamination of child report.   

    Legislation Concerning Reporting of Human 
Traffi cking in Ghana 

 For reporting of traffi cking, Ghana has passed the Human Traffi cking Act ( 2005 ) for 
the prevention, reduction, and punishment of human traffi cking, for the rehabilita-
tion and reintegration of traffi cked persons, and for related matters. As per section 6 
of the Act, it is the duty of a person with information about traffi cking to inform the 
police or other concerned authorities like (1) the Commission of Human Rights and 
Administrative Justice, (2) the Department of Social Welfare, (3) the Legal Aid 
Board, or (4) a reputable Civil Society Organization. 

 The legislation defi nes that if a person fails to inform the police, he or she 
commits an offense and is liable on summary conviction to a fi ne of not less than 
250 penalty units or a term of imprisonment not less than 12 months or to both. 
The legislation also clearly defi nes that a complaint about traffi cking shall be 
fi led by a social welfare offi cer, probation offi cer, health-care provider, teacher, 
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district labor offi cer, or any other person if the victim is unable to complaint personally. 
According to section 9(1), a victim of traffi cking or a person with information about 
traffi cking may fi le a complaint with the police or other security services at the 
place where (a) the offender resides, (b) the victim resides, (c) the traffi cking 
occurred or is occurring, or (d) the victim is residing temporarily, if the victim has 
left his or her normal place of abode. 

 Section 10(1) mandates the police offi cer to respond to any complaint immedi-
ately and arrange safe shelter for the person even before becoming the victim of 
the traffi cking, while section 10(2) states the disciplinary measures for the police 
offi cers if they fail to respond to a complaint immediately.  

    Legislation Concerning Protection of Child Rights, Reporting 
of Sexual Abuse, and Child Traffi cking in India 

    General Measures 

 In order to address any social and health issue effectively, multiple strategies are to 
be adopted. Among all strategies, legal measures are the fi rst step as a yardstick 
accompanied by need-based social and health measures. 

 As stated earlier, rights of the children have been violated grossly in Indian 
Society despite many legal measures being introduced. The Indian Constitution 
(Nov. 26, 1949, and enacted in Jan. 26, 1950) has a number of provisions for protec-
tion of child rights. In addition, there are a number of other policies adopted for 
protection of child rights, and they include the National Policy for Children, 1974; 
the Integrated Child Protection Scheme, 2012; and others. The National Charter for 
Children ( 2003 ) states (article 9) that all children have a right to be protected against 
neglect, maltreatment, injury, traffi cking, sexual and physical abuse of all kinds, 
corporal punishment, torture, violence, and degrading treatment. The Commissions 
for the Protection of Child Rights Act, 2005 (implemented in 2006), is an act to 
provide for the constitution of a National Commission and State Commissions for 
the Protection of Child Rights and Children’s Courts for providing speedy trial of 
offenses against children or of violation of child rights and for matters connected 
therewith or incidental thereto (Commissions for The Protection of the Child Rights 
Act  2005 ). This law was passed when the Nithari serial killing incidents after sexual 
abuse of children in Noida District, Uttar Pradesh (India), was disclosed.  

    Indian Penal Code 

 The Indian Penal Code (IPC),  1860 , provides for criminal liability and prosecution 
of offenders for simple and grievous hurt (sections 319 to 329), wrongful restraint and 
wrongful confi nement (sections 339, 340–346), criminal force and criminal assault 
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(sections 350 and 351), and dealings such as buying and selling of any person as a 
slave (section 370). 

 Section 372 and 373 of the IPC set punishment for selling and buying of minors 
for purposes of prostitution, while section 376-2C spells out the punishment for 
rape. There are standard provisions (e.g., section 201) which prohibit the active 
destruction of evidence to protect an offender and to guard against situations – 
common in India – where crimes against children are suppressed because of 
pressure from powerful people. Other provisions prohibit the active giving of false 
evidence (section 177); and others (e.g., section 197) prohibit issuing or signing 
false certifi cate. However, there are no provisions which require named persons to 
report known or suspected cases of abuse or traffi cking. 

    Offenses and Provisions Related to Traffi cking 

 In India, women and girls are mostly traffi cked from the rural areas within the 
country for the purposes of commercial sexual exploitation and forced marriage 
especially in those areas where the sex ratio is highly skewed in favor of men. 
In order to address this issue, the Immoral Traffi c (Prevention) Act (ITPA),  1956 , 
was passed by the Indian Parliament. The ITPA is a special statute dealing with 
offenses of traffi cking for commercial sexual exploitation. This act specifi ed the 
punishment for various acts against children and women which include:

•    Section 3: Punishment for keeping a brothel or allowing premises to be used as 
a brothel  

•   Section 4: Punishment for living on earnings of prostitution  
•   Section 5: Procuring, inducing, or taking person for the sake of prostitution  
•   Section 6: Detaining person in premises where prostitution is carried on  
•   Section 7: Prostitution in or in the vicinity of public places    

 However, ITPA did not mandate any specifi c category of professional or social 
agent to report the incident of child traffi cking to the police or any appropriate 
authority or any person with information about traffi cking to inform the issue to 
the police. 

 The Juvenile Justice (Care and Protection of Children) Act,  2000  (amended in 
2006), helps ensure care and protection for traffi cked children and their restoration 
and reintegration with their families and the community. The law also recognizes 
certain offenses against children as special offenses and provides for punishment. 
However, there is no provision for mandatory of reporting of sexual abuse and child 
traffi cking in this law. 

 The Child Marriage Restraint Act,  1929 , prohibits marriage of a male child 
below 21 years of age and that of a female child who is yet to reach 18 years of age. 
Further, the Prohibition of Child Marriage Act,  2006  s 9, prohibits a male adult 
above 18 years from contracting a child marriage. Section 10 says that whoever 
performs, conducts, directs, or abets any child marriage shall be punishable with 
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rigorous imprisonment which may extend to 2 years and shall be liable to fi ne which 
may extend to one lakh rupees. At the same time, section 11 of the same act punishes 
a person for promoting or permitting solemnization of child marriages.   

    Protection of Children from Sexual Offenses Act,  2012  

 Given the increasing rate of sexual offenses against children across the country in 
the last decade and to combat this problem, the Protection of Children from Sexual 
Offenses Act,  2012  (POCSO Act  2012 ), was passed by the Indian Parliament 
mandated reporting of offenses against children without specifying the category 
of person or profession. For example, section 19 of POCSO Act,  2012 , defi nes 
reporting of offenses:

  Any person (including the child), who has apprehension that an offence under this Act is 
likely to be committed or has knowledge that such an offence has been committed, he shall 
provide such information to(a) the Special Juvenile Police Unit; or(b) the local police. 

   Section 19 has given suffi cient importance on proper recording of complaint and 
gets it checked by the informant to avoid any discrepancy. The section clearly 
states that

      (2)    Every report given under sub-section (1) shall be

   (a)    ascribed an entry number and recorded in writing;   
  (b)    be read over to the informant;   
  (c)    shall be entered in a book to be kept by the Police Unit.       

   (3)    Where the report under sub-section (1) is given by a child, the same shall be recorded 
under sub-section (2) in a simple language so that the child understands contents being 
recorded.   

   (4)    In case contents are being recorded in the language not understood by the child or 
wherever it is deemed necessary, a translator or an interpreter, having such qualifi ca-
tions, experience and on payment of such fees as may be prescribed, shall be provided 
to the child if he fails to understand the same.     

   Further, section 19 has mandated the Special Juvenile Police Unit or local police 
to make immediate arrangements for care and protection of the child informant 
into safe shelter within 24 h and report the matter to the Child Welfare Committee 
and/or the Special Court within 24 h. 

 The POCSO Act,  2012 , also mandated the media, studio, and photographic 
profession- related persons to report sexual exploitation of the child to the police. 
For example, section 20 of POCSO Act,  2012 , states the obligation of media, studio, 
and photographic facilities to report cases.

  Any personnel of the media or hotel or lodge or hospital or club or studio or photographic 
facilities, by whatever name called, irrespective of the number of persons employed therein, 
shall, on coming across any material or object which is sexually exploitative of the child 
(including pornographic, sexually-related or making obscene representation of a child or 
children) through the use of any medium, shall provide such information to the Special 
Juvenile Police Unit, or to the local police, as the case may be. 

S. Deb



557

   Section 21 of POCSO Act,  2012 , clearly states the punishment for failure to 
report or record a case. As per subsection (2) of section 19, a person shall be 
punished with imprisonment of either description which may extend to 6 months or 
with fi ne or with both. 

 It is too early to comment about effi cacy of the POCSO Act,  2012 . There is a 
need to carry out a study to explore its effi cacy and make necessary changes in 
the Act.  

    The Potential for Mandatory Reporting of Two Categories 
of Child Maltreatment in Particular in the Indian Context: 
Sexual Abuse and Child Traffi cking 

 Regarding child traffi cking, mandatory reporting is necessary. It is relevant to men-
tion here that child traffi cking is more of a rural phenomenon in India. Girl children 
from the rural areas with poor economic background and low social network are 
more vulnerable to child traffi cking. Therefore, for reporting of child traffi cking, 
Gram Panchayat Members (elected by the villagers) and health workers at the village 
level in addition to parents are the potential for reporting the incident to local police, 
child protection offi cer, and/or child welfare committee members since they have 
close contact with the village people. 

 Sexual violence against children is a worldwide problem generating serious 
short- and long-term effects on children’s health and development and severe con-
sequences for the well-being of families, communities, and nations (Pinheiro  2006 ; 
WHO  2002 ). Reporting of sexual abuse should be mandatory in any nation like 
India where social disparity and inequality is very high. 

 Sexual violence toward children is defi ned as a crime involving a child in sexual 
activity with an adult or older person (generally 5 or more years older). It may 
involve contact or noncontact sexual acts. Contact acts include unwanted touching, 
masturbation, oral-genital contact, digital penetration, and vaginal and anal rape. 
Noncontact acts include voyeurism, exposure, making sexual comments, and 
showing children pornography (Gilbert et al.  2009 ; Putnam  2003 ; WHO  2002 ). 
While bringing the legislation for mandatory reporting of sexual violence against 
children, these issues should be taken care of. 

 There are some provisions for reporting of any offense in the IPC ( 1860 ) 
and POCSO Act,  2012 . There is an urgent need for the amendment of child 
welfare- related legislation and incorporation of provision for mandatory reporting 
of child sexual abuse and child traffi cking since these two types of abuse badly 
affect the future of the children and their mental health. 

 For sexual abuse, people/professionals like parents, doctors, nurses, teachers, and 
personnel from NGOs should be mandated for reporting. It is also necessary to state 
very clearly about the range of activities which should be considered as sexual abuse 
as defi ned by the international legislation and/or WHO. Normally, in Indian society, 
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sexual intercourse with a minor is considered as sexual abuse, and other forms like 
stimulation, showing pornographic picture, touching private parts of a child, and so 
on are not generally recognized as sexual abuse and ignored.   

    Training for Reporters and Professionals 

    Professionals Who Are Required to Report Abuse 

 There is a need for organizing orientation training for other reporters so that they 
gain knowledge of the indicators of sexual abuse, know how to deal appropriately 
with a situation of disclosure or suspicion, know the situations when a report is and 
is not required, and know how to make a report that both satisfi es the legislative 
reporting requirements and provides useful assistance to child protective services 
intake. Of course, while legislation and training are two important components of 
the child protection system, they interact with others, principally the systems of 
assessment, response, and case management. The content of the law therefore must 
be sensitive and adapted to the entire child protection apparatus in any given juris-
diction, and the most successful approach requires coordinated efforts by the whole 
of government (Mathews and Kenny  2008 ).  

    Interviewing of Children by Police 

 Reporting of sexual abuse will be higher if female juvenile/police offi cers are posted 
in all the police stations. Although it was mentioned in the JJ Act,  2000 , in reality it 
has not been implemented across India. Therefore, a victim of sexual abuse does not 
feel comfortable to report the incident to a male police offi cer. 

 Leander ( 2010 ) investigated 27 sexually abused children’s reports about abuse 
given in the context of police interviews. All abuse cases had been verifi ed (with, 
e.g., photographs or video fi lms), proving that abuse had occurred. The interviews 
with the children were analyzed regarding the amount and type of information 
reported and the frequency of denial and avoidance. Furthermore, children’s reporting 
on different interview occasions was investigated. Children reported signifi cantly 
more neutral information from the abusive acts per se than sexual information. 
The children were also highly avoidant and, on several occasions, denied that 
(documented) sexual acts had occurred. Furthermore, the second and third interviews 
generated twice as many (new) sexual details as the fi rst interview. The children also 
produced more denials and avoidances at the fi rst interview compared to subsequent 
interviews. The present study indicates that sexually abused children may be highly 
resistant to reporting about the abuse in police interviews and that two or three 
interviews may be needed to enable children to give complete and informative reports. 
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It is of vital importance that professionals within the legal system be aware of this 
problem when conducting child interviews and when evaluating the reliability of 
child sexual abuse reports.  

    Medical Examinations 

 There is no standard method for medical examination of sexual abuse cases in India. 
In the same medical institution, two doctors follow two different procedures for 
medical examination and come out with two different types of reports. In order to 
avoid this sort of confusion, there is an urgent need to bring uniform and/or standard 
procedure for medical examination of sexual abuse cases in accordance with guide-
lines developed by the World Health Organization. It is important to ensure that 
physicians and other medical staff respond to cases of sexual abuse in a sensitive 
manner that minimizes invasive examination and provides access to continued 
reproductive, sexual, and mental health services. Organizing training for the doctors 
in all public health facilities to adopt and use this protocol will be immensely 
benefi cial. In addition, there is an urgent need to incorporate this issue in the 
medical curricula.  

    Prosecutors 

 There is also a need to organize periodic training program for the public prosecutors 
to sensitize them about sensitivity issue involved in child sexual abuse incidents, 
victim’s mental state, and how to probe the issues and proceed further. It is relevant 
to mention here that case load of the public prosecutors is a challenge to pay proper 
attention to each case. Therefore, there is a need to appoint more number of 
 government lawyers.   

    Conclusion and Recommendations 

 Child sexual abuse and child traffi cking for commercial exploitation has become a 
serious problem in India, infl uenced by poverty, low education and denial of life 
chances and social mobility, overpopulation, class and gender disparities, historic 
denial of children’s rights, ineffective child protection policies, and high demand for 
sexual contact with girls (Bennett  1999 ; Deb  2006 ,  2009 ; Deb and Sen  2005a ; 
Deb et al.  2011 ). 

 Review of existing Indian legislation concerning reporting of child sexual abuse 
demonstrates a sorry state (Deb and Bernadette  2014 ). Although there are some 
general provisions for reporting of any offense in the IPC ( 1860 ) and POCSO 
Act ( 2012 ), no legislation specifi cally states which professionals must make reports 
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except media and related professionals for sexual exploitation offences (POCSO 
Act  2012 ). The review of legislation clearly indicates the necessity for amendment 
of Indian legislation for incorporation of provisions for mandatory reporting of 
child sexual abuse and traffi cking of children as demonstrated in legislation in the 
USA, Australia, and Ghana. Mandatory reporting of child sexual abuse and child 
traffi cking for commercial sexual abuse is a very fundamental issue which the 
Government of India has ignored since independence. Now, every day reporting of 
sexual abuse by the media has sensitized the policy makers about the seriousness of 
the issue. Children’s rights to safety and security are fundamental human rights 
mentioned in all the national and international laws. The Government of India has 
to take steps to ensure the same in truest possible sense. Introducing mandatory 
reporting of child sexual abuse and traffi cking will not cost much especially com-
pared with the benefi ts which can fl ow. This should be introduced in the existing 
system and with other strategies it will help to bring positive changes in society. 

 However, important consideration should be given to the categories of people 
who are to be named as mandatory reporters of child sexual abuse and child traffi ck-
ing, the types of sexual abuse, nature of evidence or proof for reporting, time limit 
for reporting, and agency to be reported to other than local police and bodies under 
Juvenile Justice System. In addition, accountability on the part of executing agency, 
time frame for investigation, and needful measures and safety of the victim and 
reporting person must be considered. 

 There is a challenge for family members when a child experience sexual abuse in 
the hand of biological father especially when the family belongs to lower socioeco-
nomic strata. The issue of economic security and possibility of social isolation 
become a big threat for the family. Therefore, family members have a tendency not 
to report the incident to police. This type of critical situation should be taken into 
account when new legislation is framed or amends the existing laws. 

 In addition, there is an urgent need for providing psychological support to the 
victim and her family. This is missing in India and this issue should be mentioned 
in the legislation. One-time counseling may not be adequate in every case. Therefore, 
ongoing supportive psychological services should be available. In this regard, 
coordination with local NGOs and hospitals is essential for ensuring psychological 
support to the victim and the family. Some sections of the media and activist groups 
demanding  One Stop Abuse/Rape Crisis Center  for addressing all related issues like 
reporting, medical care and examination, investigation, and justice and a case should 
be dealt with in a satisfactory time period. 

 It is also necessary to review the amendments of the Protection of Children from 
Sexual Offenses Act’s effectiveness within a reasonable period of time in consulta-
tion with women’s, children, and civil rights activist groups. Prioritizing effective 
implementation of the Integrated Child Protection Scheme and ensuring that states 
properly and promptly utilize the resources allocated to them to create effective 
child welfare committees will improve the situation. Facilitating training of all child 
welfare committee members on India’s juvenile justice and child protection systems 
is essential. Ensuring effective implementation of the Juvenile Justice (Care and 
Protection) Act,  2000 , will in turn ensure safety for most of the children. 
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 Since a major factor in both decreasing and facilitating reporting of child abuse 
and sexual abuse in particular is linked with knowledge and attitudes toward children, 
it would be helpful if the National Commission for Protection of Child Rights and 
the national Ministry of Women and Child Development would take the initiative to 
educate or sensitize the broader society through both electronic (during peak hours) 
and print media about children’s rights to security which will in turn increase 
their knowledge about the issue and might change their attitudes toward children. 
In addition, education of children in schools about their own rights and the rights 
of others would help to change attitudes and shape behavior. 

 In India, the value of psychological support services in cases of any crisis in 
different life situations has not received proper attention from policy makers, resulting 
in an absence of posts for psychologist in the educational institutions and health 
centers. People realize the importance of a psychologist when they undergo a serious 
crisis in life and do not fi nd a psychologist. Therefore, like other professions, posts 
for psychologists should be created in all relevant institutions especially in child 
protection systems, law enforcement agencies, educational institutions, health insti-
tutions, child-related industries, and NGOs working with families and children.     
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