Chapter 10
Entitlements, Capabilities and Human
Rights

Jeanette Schade

Abstract It was the intention of the conference organisers to capture the potential of
human agency involved in environmentally induced migration as well as its limits.
They therefore chose to try to move conceptually from vulnerabilities to capabilities
by embedding environmental migration within the broader frame of the capabili-
ties approach pioneered by Amartya Sen. Capabilities, according to Sen, are not the
things that people may be able to do—their ‘functionings’—but their capacity to
choose and to live a life they value. The conclusion reconsiders the previous chapters
in light of their contributions to the question of vulnerability versus capability and
then discusses Sen’s approach in more detail, in particular with respect to its relation-
ship with the realm of human rights that figures so predominantly amongst the contri-
butions of part II.
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10.1 Introduction

This chapter elaborates on Amartya Sen’s entitlement and capability approach and its
contribution to overcoming the lopsided emphasis on neo-Malthusian thinking about
the natural resource base and its limited capacities to sustain human society. This
thinking dominated the approaches of international organisations to combat famines
through most of the 1980s and Sen contributed considerably to challenging it. This
perspective, however, still influences the climate change and climate migrant debate.
Without negating the challenges of climate change, recalling the achievements of
Sen’s approach re-embeds the discussions about vulnerability and environmental
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migration at the micro level and re-introduces an agency-oriented perspective that con-
siders the interrelationship between human agency and social institutions. After having
shed light on the role of migration within Sen’s entitlement and capability frames as
well as the subsequent sustainable livelihood approach to development, the contribu-
tions to this volume view climate related migration through the lens of the entitlement
and capability perspective. Some of the chapters emphasise the role of human rights
in protecting the needs and entitlements of those who are most vulnerable to climate
change and to its policy responses. Therefore, the concluding chapter turns finally to
a discussion in greater detail of the relationship between Sen’s work and internation-
ally recognised human rights. Though Sen’s theorising had considerable impact on the
interpretation of the right to food, the relationship turns out to be ambivalent and char-
acterised by the primacy of democratic and procedural rights over substantive social
and economic rights and by a reservation to impose allegedly international values and
law over smaller political communities, which is typical of the communitarian per-
spective. It is shown, however, that his thinking is not entirely consistent.

10.2 From Food Output to the Right to Food and from
Vulnerability to Capability

Discussions of climate change are—due to the nature of anthropogenic global
warming—Ilargely dominated by the vantage point of population and environment
studies (P&E), whose foundations were laid down by Malthus. In his Essay on the
principle of population (1798) he developed the argument that exponential popula-
tion growth will, in the long run, exceed the presumably linear growth of food pro-
duction, which will be a major cause of famines. His legacy to the twentieth century,
so-called neo-Malthusianism (the Club of Rome in particular), extended this argu-
ment to other forms of resource consumption and the suffering that the mismatch
between the increasing human population and its declining natural resource base
will cause.! Though in the scientific realm P&E studies have diversified and even
include critical strands such as political ecology, the neo-Malthusian paradigm still
dominates public and political discourses—at least in the western sphere. A recent
example is the debate on the increasing consumption of meat and milk in China and
India. The main message is that our resource base will break down, because we are
too many and consume too much. The call to ensure the survival of humankind is
often accompanied by a proclivity to technical solutions. This is most clearly
expressed in the Club of Rome’s IPAT-formula, which defines ‘environmental
impact’ as a function of ‘population’, ‘affluence’ and ‘technology’ (see Sherbinin et
al. 2007, p. 348). Technological progress is thus regarded as a decisive means to
exploit natural resources in a more effective and sustainable manner.

! For an overview of P&E approaches see Sherbinin et al. (2007). For an overview of the ‘degra-
dation narratives’ of neo-Malthusianism see Hartmann (2010).
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This line of thinking has been playing a major role in tackling the problem of,
for example, famine already since the 1970s. Leading development organisations
such as the World Bank and the Food and Agriculture Organisation (FAO) at this
time reduced the challenge of combating hunger to a deficit in food availability, to
which the logical solution was an increase in food production per capita by means
of modernising agriculture (Norse 1976; Sinha 1976; FAO 1979).2 The World
Bank, moreover, promoted trade-based strategies to achieve national food security,
that is, purchasing food on the world market by producing and selling cash crops
with better terms of trade (Bals et al. 2008, p. 42f). The social unit of food produc-
tion and consumption thus expands from the national to the global scale.
Moreover, this type of market paradigm also complements the technical approach
in guiding other resource management policies.

The climate change discourse has both the survival rhetoric and the techni-
cal solutions approach in common with the neo-Malthusian paradigm of P&E
studies. It has a clear focus on how society’s resource consumption fuels the
production of climate unfriendly greenhouse gas (GHG) emissions and on its con-
sequences for the atmosphere and climate conditions. For policy advice, the early
Intergovernmental Panel on Climate Change (IPCC) reports accordingly focus on
limiting GHG emissions by developing more energy-efficient technology and by
shifting toward a greater share of renewable energy resources. Both contribute to
reducing fossil fuel consumption per capita and to adjusting the economic founda-
tions of our society to the appealing—and widely criticised—idea of a so-called
‘green economy’. Such a shift is intended to be driven by market mechanisms that
will give incentives to market stakeholders to reduce CO2 emissions and/or to
extend carbon sinks. Thus, the United Nations Framework Convention on Climate
Change (UNFCCC) and its Kyoto Protocol have been tailored mainly around miti-
gation and carbon counting mechanisms to avoid unmanageable climate change
(Hunter 2009, p. 340).

P&E studies also contribute their frames of reference to the meaning of vulner-
ability and of adaptation. It is ultimately human vulnerability, for example to fam-
ines, which results from the claimed mismatch between the consumption needs of
a population and its natural resource base. Thus vulnerability to environmental
conditions can be said to be understood as a resource shortage. Translated into the
context of global warming and increased climatic variability it can be understood
as dependency on ecosystem services which become increasingly unreliable for
human use. The definition of vulnerability in both the third and fourth IPCC report
of Working Group II (vulnerability and adaptation) mirror this thinking>:

Vulnerability is the degree to which a system is susceptible to, and unable to cope

with, adverse effects of climate change, including climate variability and extremes.
Vulnerability is a function of the character, magnitude, and rate of climate change and

2 Hartmann (2010, pp. 196f). For further sources see Mclnerney (1976); Sinha (1976); Norse
(1976). An example of a political document in line with this thinking is FAO (1979).

3 For further discussion on conceptions of social vulnerability to hazards see also Villagran de
Le6n (2006).
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variation to which a system is exposed, its sensitivity, and its adaptive capacity (IPCC
2007, p. 883; IPCC 2001, p. 288; emphasis added).

In IPCC reporting the ‘human system’ is thus only one system alongside the
atmospheric, the climate and the natural systems that are considered to fall under
such a definition of vulnerability. Taking again the example of famines, a human
system exposed to drought suffers from reduced availability of food. Humans are
very sensitive to such conditions, because without food they starve. Coping and
adaptation strategies along neo-Malthusian thinking may include food storages
from overproduction of former years or from less affected or unaffected regions
of food production to bridge the food gap, or—as climatic conditions may change
persistently—the introduction of drought resistant crops and other (bio-engineer-
ing) innovations to secure agricultural output. Kenya might serve as an example
that such conviction of belief in technical solutions is well entrenched in the cli-
mate adaptation debate. In its national climate change strategy the Kenyan govern-
ment calls for biotechnology to tackle national food insecurity and in July 2011
enacted a law that permits the production of genetically modified food in Kenya
(Ministry of Environment and Mineral Resources 2010; DeCapua 2011).

Such approaches are of concern to social scientists, practitioners and activists
engaged in bottom-up development, and it is useful to recall the arguments against
the above mentioned food security strategy of the 1970s and early 1980s. It was in
the context of that debate that Amartya Sen developed his entitlement approach,
which broadened the analysis of famines to go beyond the lopsided focus on food
shortage and food availability. Based on empirical cases he showed that fam-
ines and chronic hunger had increased in many parts of the world even though
food output per capita had also increased (Sen 1982). This finding discredited the
neo-Malthusian approach to famines, according to which food output per head
(at local, national, regional, global scales) is a reliable indicator of food security
and increasing it the adequate solution to the problem (Sen 1986, p. 6). It is to
Amartya Sen’s credit that he pointed out that food insecurity is not just a matter of
food quantity, but of ‘entitlements to food’ that are predominantly regulated and
restricted by societal institutions. Thus the complex social underpinnings of emer-
gency-like situations as well as of the solutions to them came into focus.

Accordingly, Sen pleaded for the study of ‘the causal mechanisms leading to
famine and the precise form it takes’ (Sen 1986, p. 10), which can look very dif-
ferent from case to case. As an economist he proposed to do so by analysing pro-
duction and exchange patterns. His so-called ‘entitlement approach’ concentrates
on the ‘set of different alternative commodity bundles’ a person can acquire by
legal means to satisfy his/her need for food. Entitlements encompass ‘endow-
ments’ (entitlements that are owned) and ‘exchange entitlements’ that are achieved
by means of trade and production (including wage labour). A person is threat-
ened by misery if there are unfavourable changes in his/her entitlements (e.g.,
loss of land or labour power) or in his/her ‘entitlement exchange mapping’, that
is, the exchange value of entitlements (e.g., declining wages and selling prices,
or increasing food prices). Determinants of entitlements such as natural hazards,
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inflation, recession-induced unemployment or war, etc. do, however, affect differ-
ent sections of a population very differently (Sen 1986, pp. 9—10). Accordingly
he claimed that the circumstances of different occupational groups, and the ways
they are deprived of their entitlements, have to be disaggregated (Sen 1986, p. 20).
Moreover, he called for long-term policies, which are ‘geared to enhancing, secur-
ing, and guaranteeing entitlements’ (Sen 1986, p. 28).

Sen’s analysis of famines is characterised by an economic perspective that
regards entitlements as ‘the commodities over which she [a person] can establish
her ownership and command’ (Sen 1999, p. 162). ‘Entitlements’, in a legal sense,
seem thus to be reduced to property rights, the right to sell one’s own labour, and
the right to exchange goods and services, features that are characteristic of a “pri-
vate ownership market economy’. This interpretation is confirmed by his earlier
writing on Poverty and famine (1981), where Sen offered his typology of four
entitlements, all of which are expressed in terms of ‘ownership’ (Sen 1981, p. 2):
(1) trade-based entitlements that allow the selling of goods that one legally owns;
(2) production-based-entitlements that allow one to own (and then sell) what one
has produced by using one’s own resources, or resources hired from willing par-
ties; (3) self-labour-based entitlements that ensure that everyone owns his or her
own labour power (as opposed to slavery) and can offer it to others; and finally
(4) inheritance and transfer entitlements which allow one to own what has freely
been given to him or her by another who legitimately owns it, possibly as an act of
charity or inheritance. Such categorisation leaves no doubt that Sen’s entitlement
approach to famines is about economic entitlements and that his preferred societal
system of reference is the market economy.

Sen’s work on entitlements to food must, moreover, be seen in relation to
his capability approach, on which he started to work shortly after (Sen, 1984a
[1982], 1984b, 1985). His work on capabilities is rooted in his search for alter-
native measures of living standards. As with the neo-Malthusian idea of food secu-
rity he regarded the existing measures of living standards, gross domestic product
and income, as thoroughly inadequate to measure wellbeing and development (Sen
1984a, [1982], pp. 74-79). Again he diverged from the dominant macro and aggre-
gated approaches of his time to emphasise the importance of the micro level and
of agency [Overseas Development Institute (ODI) 2001, p. 1]. Already in 1982
he called his approach ‘that of freedom’ which finally culminated in his book
Development as freedom (1999), where human agency gains centre stage. Freedom
was ‘interpreted in its “positive” sense (to be free to do this or be that) rather than in
its “negative” form (not to be interfered with)’ (Sen 1984a, [1982], p. 85). His point
of departure was to re-define development as ‘a process of expanding the real free-
dom people enjoy’ (Sen 1999, p. 3) and to understand freedom as ‘the expansion of
the “capabilities” of persons to lead the kind of lives they value—and have reason to
value’ (Sen 1999, p. 18). Living conditions are thus directly reflected in the bundle
of functionings a person has achieved, such as being well fed, educated and so on. In
contrast, capability is what a person can do or can achieve, that is, ‘the opportunities
you have regarding the life you may lead’ (Sen 1986, p. 36). In other words, capa-
bility is the bundle of potential functionings someone is able to choose from and to
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realise. It ‘refers to the alternative combinations of functionings that are feasible for
her [a person] to achieve. Capability is thus a kind of freedom: the substantive free-
dom to achieve alternative functioning combinations’ (Sen 1999, p. 75).

To stay with the example of hunger: in the case of religiously motivated fasting
or a hunger strike, ‘to be hungry’ is a chosen function and expression of capa-
bility; in the case of starvation and chronic hunger it is an expression of unfree-
dom, because those affected can hardly, if at all, exercise any choice about this
living condition. The example also shows that realised functionings do not in all
cases depend on the disposal of commodities and other assets; they can just as
well imply the choice to abstain from certain goods. However, in most cases the
availability and use of certain commodities is a precondition for effectively realis-
ing functionings and exercising choice. Though a high degree of capability is not
equal to a high degree of access to commodities, the two are nevertheless strongly
related in many cases. Availability of and access to commodities and other assets
are nevertheless highly conditioned by formal and informal institutions. Sen thus
gives particular importance to political participation and to democratic procedures.

What people can positively achieve is influenced by economic opportunities, political
liberties, social powers, and the enabling conditions of good health, basic education, and
the encouragement and cultivation of initiatives. The institutional arrangements for these
opportunities are also influenced by the exercise of people’s freedoms, through the liberty
to participate in social choice and in the making of public decisions that impel the pro-
gress of these opportunities (Sen 1999, p. 5).

Types of ‘instrumental freedoms’ include (1) political freedom, (2) economic
facilities, (3) social opportunities, (4) transparency guarantees and (5) protective
security (Sen 1999, p. 38). ‘Political freedom’ explicitly includes ‘civil rights’
and all the varieties of political freedoms that are usually associated with polit-
ical rights and are the sine qua non conditions of democracy. ‘Economic facili-
ties’” entail ‘opportunities to [...] utilize economic resources for the purpose of
consumption, or production, or exchange’ and thus correspond to the term ‘enti-
tlement’ in his reflections on famines, which he now refers to as ‘economic enti-
tlements’ (Sen 1999, p. 39). ‘Social opportunities’ refer to the ‘arrangements’ a
society offers to enhance, for example, education and health care. ‘“Transparency
guarantees’, which include the ‘right to disclosure’, he regards as fundamental to
support relations of trust within a society and to combat corruption. ‘Protective
security’ calls for arrangements within a society to support those who suffer hard-
ship due to economic crisis or natural disasters, etc. Sen views those freedoms as
mutually reinforcing and considers social opportunities in particular to be essen-
tial, not only to improve morbidity or literacy rates, etc., but also to enable more
effective participation in economic and political life.

The reason Sen regards those freedoms to be ‘instrumental’ is presumably
that all of them serve to enhance ‘capability’, that is, ‘substantial freedom’ (Sen
1999, p. 75). That the first of those instrumental freedoms, in his view, neverthe-
less enjoys a privileged status becomes clear from his elaboration of the ‘pre-emi-
nence of political freedoms and democracy’ (Sen 1999, p. 147f), which are of both
instrumental and intrinsic value.
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Sen’s theorising revolutionised the conceptualisation of food security and of
development. With respect to food security it unmasked the shortcomings of the neo-
Malthusian approach taken by the FAO and the World Bank to solving the problem
of famine simply by increasing food output. In line with Sen’s distinction between
the availability of food and its accessibility according to a person’s entitlements,
the FAO at least adjusted its food security policy to embrace the access dimension
and even included the question of food preferences, which can be said to reflect the
matter of choice in the capability approach (FAO 1996, p. 1). This approach finally
informed the interpretation of the right to food, part of the International Covenant on
Economic, Social and Cultural Rights (ICESCR) by the respective treaty commit-
tee (CESCR 1999, General Comment no. 12) and the adoption by the FAO member
states of voluntary guidelines on realising the right to food (FAO 2004).

10.3 Sen’s Impact on Thinking About Development, Social
Vulnerability and Migration

Beyond the policy debate on food security Sen’s work on entitlements and capa-
bilities inspired the entire discipline of livelihood research and the development of
the sustainable livelihood approach (SLA) as a useful tool for analysis and plan-
ning in development cooperation (Beall 2005, p. 1; de Haan and Zoomers 2005,
p- 31). Livelihood research has its roots as well in the search for more actor-ori-
ented approaches in development studies as an alternative to structuralist and other
macro economic approaches. In contrast to Sen, whose emphasis on freedom logi-
cally embraces the individual as the unit of analysis, livelihood research focuses
on the household because of its important role in organising livelihood strategies
in the case of the poor. This makes sense, because households are one of the most
important social formations in the accumulation of assets and help to overcome
the restrictions individual members would face to achieve comparable assets.
Moreover, household-based livelihood research allows for the investigation of typ-
ical strategies of sub-groups of a population (de Haan and Zoomers 2005, p. 28f).
The SLA developed in the 1990s puts more emphasis on the issue of capability,
not only on availability of assets and their strategic use. Two of its main pioneers,
Chambers and Conway, defined ‘livelihood’ as ‘comprising the capabilities, assets
(including both material and social resources) and activities required for a means
of living” and ‘sustainable livelihood’ as a livelihood that ‘can cope with and
recover from stresses and shocks, maintain or enhance its capabilities and assets,
while not undermining the natural resource base’ (Chambers and Conway 1991,
p.- 6). They refer directly to Sen’s work on capability and wellbeing during the
1980s by emphasising the value of capabilities as an end and as a means of live-
lihood. Chambers interprets capabilities as ‘what people can do or be with their
entitlements’, and that allow people to define for themselves the criteria for devel-
opment they value (Chambers 1997, after Scoones 1997, p. 6). The sustainable
livelihood framework, the SLA developed by Scoones, sets up a non-exhaustive
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list of ‘capitals’ comprising natural, economic and financial, human and social
capital, which he brings close to the notion of Sen’s ‘entitlements’ by calling
them ‘endowments that they [people] have access to and control over’ and which
include tangible and intangible assets (Scoones 1997, p. 8). The term ‘function-
ings’ did not enter into SLA parlance, but it might be associated with ‘livelihood
outcomes’, that is, what has been achieved through a certain livelihood strategy,
based on available livelihood resources (capitals). One of the main achievements
of the SLA in comparison to the ‘new household economics’ is the system-
atic consideration of structures, processes, formal and informal institutions that
support or impinge upon access to resources and available livelihood strategies
(Scoones 1997, pp. 4, 11f). Again the SLA here follows Sen’s call for the investi-
gation of the role of social institutions and mechanisms in access to entitlements.

Those ideas finally also fed into conceptualisations of social vulnerability to
climate and environmental change in the works of Chambers (1989), Watts and
Bohle (1993), Adger and Kelly (1999) as well as in Blaikie et al.’s (1994) access-
to-resource model. Their reliance on the entitlement approach is expressed in
statements such as, for example, ‘The response to climate change is facilitated and
constrained by the same architecture of entitlements as adaptation to other social
and environmental stresses’ (Adger and Kelly 1999, p. 255) or ‘Any strategy envis-
aged as feasible for coping with future climate change must be rooted in a full
understanding of the complex structure and causes of present-day vulnerability’
(Bohle et al. 1994, p. 37).

Migration figures prominently within the new household economics and the
sustainable livelihood frame. It is considered a major livelihood strategy applied
to accumulate resources and to reach social upward mobility or at least to avoid
downward mobility. In livelihood research and the SLA, migration is treated as
one of the major accumulation strategies in addition to land acquisition and labour
recruitment (de Haan and Zoomers 2005, p. 39), agricultural in- and extensifica-
tion and livelihood diversification (Scoones 1997, p. 14). In this sense the ‘new
economics of labour migration” (NELM), with its focus on remittances as a means
of income diversification and informal risk insurance, clearly fits into the school
of thinking of ‘household economics’, which investigates income and survival
strategies of the poor. Scoones also refers indirectly to the NELM when he speaks
of ‘migrancy and remittances’ as an alternative to rural credit schemes that fail to
cover the financial and investment needs of rural households (Scoones 1997, p.
14). Migration—within the SLA as well as within the NELM—works as a sub-
stitute for the deprivation of in situ entitlements such as local food production,
income or educational opportunities. At the same time migration cannot be realised
by everyone and is thus also related to capability. In research on social vulnerabil-
ity and adaptation to climate change Adger et al. (2002) accordingly investigated
the role of migration and remittances, which are now promoted by the IOM and
reflected in the fourth strand of the ‘climate migrant’ debate (see Chap. 1).

When considering the role of migration for livelihood strategies some cau-
tion is nevertheless indicated. The migration option relies strongly on societal
factors such as supporting networks and labour market demand, and thus also
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entails considerable risk of failure. Besides its costs and risks of failure, migration
increases the ‘multi-locality of livelihoods’ and thus hampers coherent household
decision-making (de Haan and Zoomers 2005, p. 39). The household as the unit
of analysis, moreover, obfuscates internal household hierarchies and structures of
power that determine who within the household effectively has access to a house-
hold’s resources and who can effectively take advantage of the achieved function-
ings or livelihood strategy outcomes (Faist 2000, pp. 29-61). The household is also
not the only form of collective resource accumulation. Other social formations such
as village communities, clans, associations and networks equally facilitate accumu-
lation and command of assets. Even the nation state can be regarded as a realm of
collective resource allocation. Any of these social formations, however, can deter-
mine if and how individual members can take advantage of their accumulation
capacities. For some, and not necessarily a minority, they might constrain resource
accumulation at the individual level and thus hamper the capability and develop-
ment of freedom of those individuals. For those who are capable, migration can,
however, equally lead to the fragmentation of social ties between household and
community members, which reveals that not only do individuals depend on such
social units, but also that the social units depend on the membership of individuals.

From the viewpoint of the capability approach, which focuses on the individ-
ual, migration could best be described as a means—a strategy—to achieve certain
functionings. The distinction between means and functioning is, however, a bit
fuzzy, because the process of organising for certain means can take on the char-
acteristic of realising a functioning, and sometimes functionings can equally be
regarded as intermediate steps taken to reach other, superior, functionings. Thus,
in the process of organising for migration, reaching mobility appears as a func-
tioning, while ultimately is undertaken to achieve other functionings. For some
people mobility might moreover appear as a value in and of itself. In any case, to
be mobile—whether practiced or not—is an expression of capability.

10.4 The Role of the ‘Entitlement’ and ‘Capability’
Approach

Most of the contributions to this volume do not refer to the role of capabilities,
though many of them—explicitly or implicitly—do refer to the SLA and the
NELM approach, and draw on the crucial insights of the entitlement approach.
Chief amongst these is that unfavourable changes in a person’s or household’s tan-
gible and intangible endowments constrains a person’s or household’s ability to
achieve basic functionings such as adequate food, water or health. Unfavourable
changes in endowments and exchange mapping likewise limit a person’s or house-
hold’s capability to realise desired functionings beyond the basic needs for ensur-
ing survival. But the contributions equally highlight the negative repercussions of
the capability to migrate in terms of social vulnerability and the trade-offs between
individual capabilities and capable solidarity networks which may result. Cases
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of impelled or forced migration and relocation, moreover, reveal the potential of
human rights to protect entitlements and capability.

Richard Black, Dominic Kniveton and Kerstin Schmidt-Verkerk’s integrated
assessment of the sensitivity of existing migration drivers to climate change is
largely concerned with the macro level perspective. It thus offers little opportunity
to test it against the capability and entitlement or household approaches, which
refer to the individual or household level and thus start from a micro perspective.
Nevertheless there are some links associated with the idea of migration as a form
of opportunity enhancement. If climate change upsets agricultural or industrial
production and thus labour demand declines in the most important destination
areas of internal migration in Ghana, unfavourable changes in the endowments
of the affected labourers can result. It deprives the migrant workers of their enti-
tlement to income in exchange for their labour, and their families at the place of
origin from remittances as an additional source of income. Though income dis-
parities between places of origin and destination are certainly not the only fac-
tors determining migration, migrant labourers in the Accra and West Coastal areas
indeed do come from the poorer north of the country where there are few eco-
nomic opportunities and environmentally harsh conditions that do not allow for
productive agriculture. The sensitivity of the destination area to climate change
might thus initiate new migration dynamics to other destinations with labour
demand, which would (or at least ideally) allow those migrants to maintain labour
migration as a strategy to enhance their and their homestead’s income and thus
to achieve substantive functionings. The breakdown of labour demand due to cli-
mate change might, however, equally lead to return migration to arid and poor
homestead areas, if the workers were deprived of the capability—the choice—to
enhance income and opportunities by means of labour migration. In the case of
national and short-distance migration such a scenario is not unlikely, because the
number of destinations with high labour demand is—particularly in developing
countries—usually limited.

When it comes to international labour migration to the long-distance destinations
of the developed world, for example the UK and the US where demand for social
care and other services is high, an effective capability to migrate in turn proves to
be highly dependent on transnational social ties to the Ghanaian diaspora commu-
nity in those countries. Such intangible social assets are not available to the major-
ity of Ghanaians. The type of labour demand also determines who of the potential
migrants can effectively diversify his/her entitlements and thus the scope of personal
capability, as seen in the example of Bangladesh. Though migrants to the urban
centres in search of income opportunities are still predominantly young, poor and
male, the need for female workers in the increasingly significant garment industry
of Bangladesh now endows women with labour migration as an available means to
enhance capability. Put more precisely, for females, migration becomes an additional
optional functioning within their bundle of functionings from which they can chose,
and which in turn enhances freedom of choice and thus capability. In sum, the con-
tribution shows clearly how changes in external conditions cause both unfavourable
and favourable changes in the entitlement exchange mapping of certain groups.
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Robert McLeman and James Ford’s contribution, in contrast, reflects the
great diversity of ways in which migration and capability can be linked with
each other. The authors elaborate on the question of how demographic changes,
including migration, impact upon communities’ vulnerability to climate change
and their adaptive capacities. The four case studies share the notion that demo-
graphic change, including migration, has a particular impact upon social reciproc-
ity networks. The strong social networks in the rural area of Ontario (Canada)
had always been an important livelihood resource to solve communal challenges,
including those caused by climate change such as clearance of streets from
uprooted trees after one of the increasingly severe and frequent storm surges.
Social capital is thus of great importance for organising everyday routine as well
as cultural life. In one community, for instance, a historic grist mill had success-
fully been converted into a community centre to serve as a new venue for the
winter carnival (formerly held outdoors), the latter thus becoming independent of
the warming weather. It is exactly this social fabric, however, which becomes dis-
torted by out- as well as in-migration. The young move to urban centres for educa-
tion and employment, never to return. Their numbers are only partially ‘replaced’
by middle-aged town dwellers who buy out local real estate to enjoy rural living.
Those newcomers, however, do not seek integration into local community life.

In the case of rural Ontario the capability of the young residents to search for bet-
ter opportunities by migrating to the urban centres entails a trade-off with the com-
munity’s capacity to organise communal life and its challenges effectively. The
impact of out-migration on the community is thus comparable to that on house-
holds: joint and coherent decision-making becomes difficult, because distant mem-
bers absent themselves from communal obligations and withdraw their labour and
social skills from the bundle of assets available to the community. The retiring sen-
ior city dwellers who buy into the local estate market, residing only selectively dur-
ing pleasant summer months and not integrating themselves into the local society,
exercise a great level of choice. Their capability to establish a second dwelling place
and to reside in it according to their personal timetable is indeed an expression of
freedom. It is to the disadvantage of the community’s adaptive capacities at large,
however, because it does not compensate for the out-migrating youth, and it eventu-
ally deprives the locals from accessing the more attractive (and expensive) lakeside
properties for fishing, raises prices and taxes, and leads to gentrification, segregation,
greater inequality and social disarticulation. Though it is not common to speak of
capabilities of a community, it is nevertheless obvious that the mobility—as a capa-
bility—of some diminishes the capabilities of others, because they lose collective
accumulation capacities and social capital as constitutive assets useful for realising
certain functionings they need or appreciate to live the life they want and used to live.

In the Iqaluit case, the capital of Nunavut, high in-migration of Inuit population
from other Nunavut communities, high birth rates amongst the Inuit population,
and in-migration from out-of-province Canadians for labour opportunities resulted
in an extraordinary population growth rate. Here, in-migration contributes to an
increasing mismatch between old experienced hunters and a young population
inexperienced and increasingly uninterested in hunting, which—together with the
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warming climate and accordingly changing animal migration patterns and envi-
ronmental conditions—Ileads to the advancing fragmentation of the self-sustaining
food supply and to its substitution by market mechanisms. Due to this mismatch
between the young and the elderly, local knowledge and skills can no longer be
transferred in the traditional way, nor are the remaining hunters willing any
longer to share their prey for free with their (non-hunting) extended families. The
capability to hunt and to move safely in the difficult and changing environment
of Nunavut dissipates, and inhabitants become increasingly reliant on monetary
income, the labour market and the social welfare system to fulfil the function to
be food secure. At the same time the capital offers a much better education system
so that the more traditional skills passed on by hunters will be replaced by modern
skills such as speaking English, which is endowed to the young. To command both
sets of skills would, however, be the most favourable combination of functionings
in this environment and ensure the greatest capability. The current situation might
instead lead to newly emerging migration of—young and English-speaking—Inuit
population from Nunavut to urban centres of Canada with better job opportunities,
because a livelihood outside of the labour market is no longer available to them.
To the elderly, in contrast, such an option is not available.

The contribution of Soumyadeep Banerjee, Jean-Yves Gerlitz and Dominic
Kniveton, which is explicitly based on the SLA and NELM approach, explores the
possibility and utility of remittances as the most crucial benefit from migration for
local adaptation. Access to remittances here clearly figures as an important means to
ensure entitlements to food and to enhance local asset accumulation to cope with and
prevent the repercussions of water stress (too much or too little water) on agriculture.
Thus, income from remittances helps to compensate for the decreased capability to
fulfil the function of food security by subsistence farming and husbandry. The labour
migration option is, however, ridden with prerequisites. Households must be capable
of dispensing with the labour of the migrating household members as well as ena-
bling the successful transition to the destinations including travel costs or even costs
of agents to access the labour market at destination places. Moreover, income oppor-
tunities there must prove stable and costs of transferring the money must not be too
high. The results of labour migration were mixed. Though migrants had not been able
to send remittances regularly and at high levels, they nevertheless contributed more
than half to household income, which might be due to significant income disparities
and opportunities between the rural sending communities and the urban destinations.
Those households not capable of sending members were therefore assumed to have
been caught in a vicious cycle of poverty because they were unable to substitute lost
assets to acquire and produce food or to invest into adaptation by means of labour
migration. Sending households nevertheless also contributed to improved terms of
entitlement exchange of other households insofar as they procured goods and ser-
vices from local service providers with their additional cash. The local service provid-
ers may themselves have been able to send members for labour migration, so that it
remained unclear whether income generated directly (for migrant households) or indi-
rectly (for service providers) from remittances also contributed to increasing levels of
inequality, and thus also in experience of capability, between community members.
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Tanvir Uddin’s econometric study of the coping capacities of Bangladeshi
households after the severe floods of 1998 offers a detailed inquiry into entitle-
ments to food by the affected population on the household level. The main focus
on endowments and other economic entitlements to acquire food is consistent
with Sen’s entitlement approach, and the contribution thus offers valuable insights
into how entitlement to food can be captured by quantitative and econometric
approaches. Welfare, measured as calorie intake, was directly affected by flood-
related crop failure and indirectly by increasing food prices and dropping wages
due to flood-related economic breakdown. The entitlements considered as relevant
to calorie intake and selected for investigation included: first, literacy of house-
hold heads and level of female education which imply better capability of crisis
management and income generation; second, consumer assets, livestock and land
holdings as assets that can be sold to buy food or which can be used to produce
and sell food; and third, access to loans and food credits to invest in food produc-
tion or to buy food, respectively. The chosen variables do not, however, include
social capital in the management of such types of crises (as included in SLA) and
the role of ‘instrumental freedoms’ of the capability approach beyond economic
entitlements. By selecting calorie intake as the main indicator of welfare it ignores
Sen’s work on the standard of living, where he concludes that the scope of capabil-
ity, that is, the real freedom of choice, is the more comprehensive and appropriate
measure of wellbeing.

Though only a limited number of the means and conditions determining the func-
tioning of food security have been captured, the results are sobering. The econometric
comparison of households along the chosen characteristics showed that, in particu-
lar, consumer assets, female education and food credits consistently proved crucial
to redress, maintain and improve calorie intake—the function necessary for food
security. The role of livestock and landholdings was less clear, which is assumed to
be related to different degrees of damage of those assets by the flood, consecutive
crop failure and/or difficult market and marketing conditions for those assets and
their production. Food credits, which played an important role in ensuring calorie
intake, turned out to be problematic: though they mitigated food shortage at the first
instance, they burdened households with long-term debts, which hindered long-term
recovery. Debt burden reduces the bundle of available functionings or the scope of
capability, because income has to be spent on debt payments. The author suggests
that such repercussions could possibly be avoided if food credits are substituted for
remittances. This option is, however, dependent on the terms of exchange mapping.
It has thus to be kept in mind that income generation by (skilled) employment could
only take effect after the very slow recovery from economic decline in the aftermath
of the floods. The capability to substitute food credits for remittances in these circum-
stances might thus have been limited with the exception of those who had or could
send household members at/to destinations outside of this large-scale disaster area.

In sum, the case studies of the first part of this volume show that the potential
of migration for adaptation is limited and can even have adverse effects such as
increases in social inequality and social fragmentation. It depends, ultimately, on
who migrates where and with what resources. The contribution of McLeman and
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Ford, moreover, showed that out- and in-migration may cross-cut and this may expo-
nentiate the resulting declining entitlements for those who do or cannot migrate.

The contribution of Chloé Vlassopoulos is difficult to discuss within the frame
of the entitlement and capability approaches, which are designed for the analysis
of the individual and household level, and not for discourses. It could nevertheless
be argued, with caution, that her discourse analysis reveals that changes and shifts
in the debate are related to the incapacities of the respective institutions to anchor
the issue of climate change adaptation within the political realm. This incapacity is
again shaped by structures and processes, here mainly of inter-state relationships.
It leads to a failure to design adequate policy responses to support affected popula-
tions and thus to a failure to maintain and enhance their capabilities to cope with the
challenges of environmental and climate change. The narrowing of policy responses
to support for circular labour migration, whose potential is entirely determined by
labour demands in destination countries, and for planned relocation, with all its pit-
falls for maintaining sustainable livelihoods, might turn out to be of limited success
and in some cases even an additional disaster. This underscores the point that pub-
lic discourses on policy choices do not only have an enabling role, as suggested by
Sen, but that discourses and their dominant actors—often represented by influential
institutions—can equally limit policy choices and work to the disadvantage of those
who cannot effectively participate in such debates. The role of institutions, mainly
of formal ones, is of importance to the remaining contributions of part I as well.

Volker Boge describes in detail the challenge of maintaining a high degree of
capability of communities threatened by the complete disappearance of their home-
steads and who are therefore compelled to relocate. Inadequate institutional response
appeared to be a major challenge to the success of the autonomously organised relo-
cation process of the Carteret islanders to Bougainville (both Papua New Guinea).
Those affected had been very engaged in making the—in the long run—unavoidable
relocation from their sinking island a self-initiated and self-governed process. Even
the name chosen for this relocation initiative, Tulele Peisa, which means ‘sailing the
waves on our own’, emphasises the will to uphold their human agency and remain
the masters of their destiny. Project plans were moreover characterised by a great
sensitivity to the capability dimension of the host community.

Programme components designed to secure and enhance the capabilities of the
community included establishing a sea transport service between the place of ori-
gin and the new settlement to maintain the social relationships between those stay-
ing behind and the pioneers, and thus seeking to prevent the social fabric of the
Carteret community from fragmenting. It also opens the opportunity for exchange
of goods which might become crucial to maintain those who decided to stay on
the island as elderly and deeply entrenched people frequently do. To establish
mobility between customary and new places of living is not just a matter of sav-
ing lives, but also of fulfilling the social duties of the young toward the older gen-
eration. Similarly, the relationships with and responsibilities toward ancestors and
unborn generations can only be meaningfully maintained if access to the Carteret
Islands is ensured—at least for some time. Not being able to fulfil such deeply
felt duties is likely to cause psychological trauma. The spiritual and psychological
dimensions of the uprooting caused by relocation were taken into account in the
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ceremonies meant to welcome the relocation pioneers at the destination. Though
the spiritual dimension is not given due consideration in the entitlement approach,
which is confined to the legally accepted means to acquire certain goods such as
food, it is contained within the capability approach which regards a high degree of
‘capability’ as a high degree of freedom to live the life one chooses and appreci-
ates, which certainly includes life’s spiritual or religious dimensions.

With respect to the host communities Tulele Peisa puts great emphasis on estab-
lishing social relations favourable to integration. Exchange programmes between
the elders and leaders of both incoming and receiving communities, the considera-
tion and promotion of inter-marriages, and the felt need to improve the standard
of living of the host communities and to make relocation appear to be an advan-
tage for both sides are all measures intended to advance ‘bonds and social cohe-
sion’ between the new neighbours. Solidarity and reciprocity networks, as could
be observed also in the contribution by McLeman and Ford, are thus crucial to
successful adaptation and management of stress. In this case, the failure of inte-
gration was not, however, the result of a general unwillingness on the part of the
newcomers, but was related to former political and violent tensions, a prior civil
war between Bougainville and the central government, which did little to make out-
siders feel welcome. Thus, having been unable to establish new social ties success-
fully, the Carterets islanders failed to prevent the conflicts they wished to avoid.
This failure was also due to the unsolved question of land for the resettlers and their
access to natural resources. Entitlement to land thus proved to go beyond spiritual
questions and to be a ‘hard issue’ which could have been solved—at least partly—
by purchasing land with money. Such financial assets were not, however, part of
the entitlement bundle at the disposal of the islanders. This had been expected to be
provided by external support through the government, which nevertheless allocated
too little (two million instead of 14 million) and even then did not disburse the
allocated funds due to bureaucratic mismanagement and, most likely, corruption.
This institutional failure hindered Tulele Peisa to a large extent from realising its
objectives successfully, with the result that families returned to their sinking island
because of resource conflicts despite all efforts at careful and sensitive planning.

Jeanette Schade explores in greater detail how planned relocation as a response
measure to climate migration deprives communities and their members of crucial
livelihood resources, which causes them to lose their entitlements to food and to
the means for realising other substantive functionings and thus also their capability
to chose freely between livelihood options and strategies. Those impaired entitle-
ments range from accessing land and water to produce food, to accessing adequate
housing, education and health services. They also include mobility to organise
for certain functionings such as maintenance of health or generating income at a
distance. In some cases entitlement to food was even limited to what Sen labeled
‘transfer entitlements’ (Sen 1981, p. 2), that is, food owned by others who have
given it freely, in other words food aid. It is obvious that food entitlement which
is restricted to transfer entitlements displays a very low level of capability or
even the opposite of capability and freedom, which is complete dependency and
absence of choice. Moreover, communities frequently experience relocation—par-
ticularly when it is forced—as traumatising, resulting in social disarticulation and
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fragmentation, which deprives them additionally of the social capital of their com-
munity life. Again the greater mobility of the working age population helps on the
one hand to ensure the functioning necessary to acquire enough food at the house-
hold level, but on the other leads to greater isolation of those who stay behind.

In search for an institutional frame that safeguards the entitlements of those sub-
ject to planned relocation, Schade proposes a human rights approach derived from
the Basic Principles and Guidelines on Development-based Evictions. The applica-
tion of such guidelines within an institutional setting that enables their enforcement
would be an example of how institutions can contribute to the protection of enti-
tlements to livelihood resources and associated substantial human rights as well as
procedural rights that allow the affected to have a stake in decisions about relocation
plans. Though fulfilment of substantial rights such as access to water, food, clothing,
housing and health are certainly vital to survival, it is procedural rights in particular
that are, from a capabilities perspective, crucial to protecting human agency in lead-
ing a self-determined life, freedom of choice and welfare beyond nutrition intake.
Thus, the contribution covers both human rights as an instrument to enhance indi-
vidual capability and the institutional settings required to improve their enforcement.

Megan Bradley and Roberta Cohen deepen the discussion on protection gaps in
dealing with so-called environmental migrants, refugees and internally displaced
persons. Of particular concern to them are those who cross international borders,
who flee slow onset disasters, and who become stateless due to the complete disap-
pearance of state territory as in the case of small island states. It is these victims of
environmentally caused cross-border flight and gradually impelled migration and
statelessness who are not covered at all by existing regimes or normative frame-
works. But the frameworks in place for dealing with those who are internally dis-
placed due to natural disasters do also suffer from deficiencies. Bradley and Cohen
therefore scan existing international arrangements for legal and organisational
gaps, and display a clear preference for a human rights-based approach. It is their
observation that policy responses frequently become discriminatory in practice
toward minority and vulnerable groups, including women, if they lack effectively
applied human rights-based standards. Inequitable access to aid, discriminatory
evacuation plans and gender-based (sexual) violence are common results.

Such effects, they explain, can be studied not only in cases such as Burma or
China, but also in democratic societies. Though the US government applies human
rights standards in its humanitarian aid abroad, it abstains from them in its domes-
tic disaster management because it fears the threat of lawsuits in case of non-com-
pliance. Evacuation, emergency aid and reconstruction during and in the aftermath
of Hurricane Katrina revealed the extent of discriminatory practices within US
governmental responses. Bradley and Cohen thus regard it a crucial institutional
gap that most countries have not yet integrated human rights into their national
disaster responses. They assert that the identification of vulnerabilities must be
connected consistently with human rights to guarantee adequate protection of and
attention to the needs of vulnerable groups. Moreover, they emphasise the impor-
tance of consultative processes to provide a voice to vulnerable groups, which
become inaudible when top-down approaches are applied. Court cases, or the
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threat thereof, are regarded by the authors as an important accountability mecha-
nism that raises the awareness of governments about their duties and responsibili-
ties according to internationally recognised human rights and humanitarian law. As
an example they mention the lawsuit against Russia before the European Court of
Human Rights addressing the state’s failure to save lives and compensate survivors
of the mudslides in the northern Caucasus. They stress moreover the role of public
but independent institutions such as national human rights commissions to support
monitoring of state behaviour.

The latter two contributions strongly emphasise the potential of human rights
standards, laws and institutions to protect those who suffer from environmental
degradation, natural disaster and inadequate policy responses. Such standards, it
could be argued, function as safeguards that protect the capabilities of the affected
mainly in two ways. They endow them with legal entitlements to substantial rights
as well as procedural rights to participate in the decisions over their future life
options. Embedded into international human rights law and treaty body monitor-
ing, regional human rights courts and commissions, national supreme or consti-
tutional courts, and other accountability systems such as national human rights
commissions, ombudsmen, and a vital civil society, this seems an appropriate
institutional frame that opens up the choice to complain or even to file a lawsuit
against indifferent and reckless authorities. Embedding such entitlement to human
rights may help the affected to maintain a greater freedom of choice and to exer-
cise more human agency than they normally have in such emergency-like situa-
tions. The question arises whether Sen himself would have supported the idea of
human rights, in particular social and economic rights, as an appropriate instru-
ment to ensure economic entitlements and enhance capabilities. The following will
therefore explore in more depth the relationship between capabilities and human
rights within Sen’s work.

10.5 Entitlements, Capability and Human Rights

There is considerable discussion as to whether Sen’s entitlement and capability
approaches can be assumed to support human rights approaches to development
and disaster management. This question must be raised particularly with regard
to substantial human rights that constitute legal entitlements to minimum stand-
ards of food security, health services, housing, education and so on. In line with
Edkins’ critique that ‘entitlement to food’ in Sen’s interpretation does not entail
any ‘right to food’ (Edkins 1996, p. 559), de Haan and Zoomers also argue that
‘entitlement’ according to Sen means ‘what people can have, rather than what
they should have; [and only] the latter is a right’ (de Haan and Zoomers 2005,
p- 35). An ODI Briefing Paper, in contrast, asserts that ‘starvation’ occurs ‘as a
consequence of shifts in entitlements resulting from exercising rights that were
legitimate in legal terms’ (ODI 2001, p. 2). They thus refer to the interpretation
of ‘entitlements’ as a kind of ownership of commodities, production facilities
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and labour power and the right to use and exchange them as elaborated by Sen
in Poverty and famines (1981). Beyond that they take the position that Sen’s idea
of freedom comprises opportunity to be adequately fed, sheltered and so on (all
components of ICESCR), as well as civil liberties (components of the ICCPR),
and they point to the human rights parlance of the UNDP report of 2000 to which
Sen contributed considerably (ODI 2001, p. 3). Moreover, the impact that Sen’s
work had—intended or unintended—on the development of the right to food con-
cept encourages the assumption of a positive relationship between the capability
and human rights-based approaches to development. In the scientific sphere it was
Martha Nussbaum who argued particularly for capabilities to be interpreted as a
species of human rights, and who developed a priority list of such rights which
includes rights under the ICESC (Nussbaum 2002).

Sen’s work is, however, ambivalent on the matter of human rights. The capability
approach as described in Development as freedom (1999) is embedded into the nor-
mative language of freedom. Sen emphasises the importance of political and civil
liberties, which are anchored in the ICCPR. He makes no similarly strong references
throughout his writing to the economic, social and cultural human rights (ESC rights)
of the ICESCR, although it would seem appropriate to do so at many points. In his
introduction, for example, he mentions inter alia poor economic opportunities and sys-
tematic social deprivation, insufficient access to health care, clean water, functional
education and economic and social security as major sources of ‘unfreedom’ (Sen
1999, pp. 3, 15). Nevertheless he refrains from using ESC rights language to support
his argument. In addition, in his elaboration on ‘instrumental freedoms’, i.e., those cru-
cial to achieve development, he lists a mixture of ICCPR and ICESCR related free-
doms, but refrains from using rights language in the case of the latter. He prefers to
call them (1) political freedom on the one hand, but (2) economic facilities, (3) social
opportunities, (4) transparency guarantees and (5) protective security, on the other
hand (Sen 1999, p. 38; emphasis added).

Sen’s reluctance to speak out in favour of a comprehensive human rights approach
to development—including economic and social rights—is not a case of neglecting
to examine philosophical disputes about the societal role and status of rights. This
becomes obvious in his elaboration on reproductive rights in Development as free-
dom (1999, p. 2111f) and in his early article on Rights and agency (Sen 1982), where
he proposes a ‘goal-rights system’. Such a system is his favoured approach to avoid-
ing the pitfalls of the philosophical traditions of the ‘welfarist consequentialist/util-
itarian’ and the strictly ‘constraint-based deontological’ view of rights. The former
values rights only as ‘instrumental’ means to maximise right-independent utilities
and thus often has a tendency to privilege the interests of majorities within a soci-
ety over minority rights. The latter, in contrast, ascribes intrinsic importance to rights
and has thus a predisposition to claim fulfilment of rights irrespective of the possibly
negative consequences of that fulfilment for the realisation of overall utilities and for
the fulfilment of other rights and the rights of others (Sen 1982, pp. 4-7).

The ‘goal-rights system’, Sen suggests, instead allows for the ‘inclusion of right-
based considerations in the goals themselves (and thus permits its direct use in the
evaluation of outcomes and consequences), but it does not deny the use
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of instrumental considerations as well’ (Sen 1982, p. 16). He actually seeks a rights
system that offers room for considering the social ordering of rights as well as for the
consequence analysis of their realisation in a particular situation. In other words, Sen
seeks to overcome the shortcomings of the utilitarian/welfarist approach to rights as
purely instrumental and those of the deontological approach which does not take into
account the consequences of the realisation of rights, with his own ,goal-rights sys-
tem’. Already in the early 1980s he preferred goal-rights to ‘take the form of rights to
certain capabilities’, and calls it a ‘capability rights system’, if all goals take that form
(Sen 1982, p. 16). Such goals should include both negative rights (freedom from fear,
coercion, misery, etc.) and positive rights (freedom to actively realise certain rights),
which implies respecting and facilitating the necessary means for the fulfilment of
rights. According to Martha Nussbaum, Sen thus acknowledges the importance of
rights as ‘side constraints for the pursuit of social well-being’ (Nussbaum 2002, p. 9).#

It would be far from correct, however, to deduce accordingly Sen’s support or tacit
approval of ESC rights as rights. In later writings he distinguishes between ‘substan-
tive opportunities’ and ‘freedom of processes’, which correlates with substantive and
procedural rights respectively. The capability approach, he emphasises, can be ‘help-
ful in understanding the opportunity aspect of freedom and human rights’; but he
also makes very clear that it ‘distinguishes appropriately between whether a person
is actually able to do things she would value doing, and whether she possesses the
means or instruments or permissions to pursue what she would like to do’, and states
that the capability approach highlights the first and thus ‘resists an overconcentra-
tion on means (such as income and primary goods)’ (Sen 2005, p. 153). Though the
capability approach enables an investigation of variables that explain differences in
capabilities and sets of personal means, and though Sen certainly recognises unfree-
dom—being deprived of substantial freedoms—as a major cause of poverty and fam-
ine, he actually resists the idea of legal rights to certain means or commodities.

The explanation for this resistance lies in the philosophical traditions Sen
belongs to. He explained his reluctance to offer a list of central capabilities as
being linked to his respect for democratic deliberation, which does not allow for
predefining such substantial capabilities (cp. Nussbaum 2002, p. 14). He cannot
see how such a ‘canonical list’ can be drawn up and how its items can be weighed
against each other in their respective priority without considering a specific con-
text (Sen 2005, p. 157). Sen even explicitly opposes himself to the philosophi-
cal tradition of John Rawls and the ‘difference principle’ in his Theory of justice
(1971), which calls for ‘distribution-sensitive aggregation of personal utilities’
(Sen 1982, p. 4f), that is, mechanisms for the distribution of means and primary
goods (Sen 2005, pp. 153f, 156f). He thus clearly positions himself in the dispute
between liberals and communitarians, which was prevalent in the US during the
1970s and 1980s, on the communitarian side. The latter rejected all attempts to
pre-define common goods (as Rawls did) but saw them as subject to democratic
deliberation (cp. Schade 2002). Thus political and civil rights, it can be said, are

4 Sen himself does not use the term ‘side constraints’, except when referring to Nozick’s philo-
sophical reflections (Sen 1982, p. 12). See Nozick (1974, pp. 28-29).
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actually thought of as preceding economic and social rights and as enabling rights
that allow citizens to claim such social and economic rights.

Though this dispute was discussed against the background of the nation state
as the largest social unit of such a community, this positioning translates into the
question of ‘transnational social rights’ as well and here the communitarian per-
spective actually opposes the cosmopolitan perspectives of a global society with
common normative standards (Faist 2011, p. 443ff). It is thus not surprising that
Sen—with regard to international human rights—states that not everybody ‘must
always agree to the same view of the exact specification of human rights’. His
communitarian viewpoint, with a certain bias toward nationally confined communi-
ties, entails his resistance to acknowledge the universality—or more precisely the
universal meaning—of human rights across political communities, thus transcend-
ing their respective value systems. He instead persists in emphasising the ‘pro-
cess aspect of freedom’, ‘information pluralism’ and the ‘dialogic contribution’ of
human rights to ‘public reasoning’ (Sen 2005, p. 155f, 2012, p. 97f). Though he
regards human rights to be important they still should be subject to public dispute,
in his view. And though he acknowledges human rights as a moral institution—as
ethical rights—he rejects viewing them primarily in legal terms, that is, as legal
rights. He even states that he ‘would argue against the adequacy of a rights-based
approach that would tend to be woven, in one way or another, around law’ (Sen
2012, p. 93). In this way he is clearly stating that he rejects the attempts of others
to interpret his thinking as supporting human rights-law based approaches.

10.6 Conclusions

It cannot thus be argued that Sen regards himself as a pioneer of human-rights based
approaches to development and disaster management. Rather, Sen distinguishes the
law-based approach from other approaches to fulfil the ethical claims inherent in
human rights such as food aid programmes, investment into social and economic
opportunities, public discussion and lobbying, shaming and blaming, many of which
strategies are pursued by nongovernmental organisations in the field of development
(Sen 2012, p. 94). This gives the impression that Sen regards the rights or law-based
approach as something in contrast to these other approaches, something mutually
exclusive. This is strange and self-contradicting for several reasons:

Interpretation of law such as the general comments of the respective human rights
commissions on the treaties that interpret international human rights law, as well as
the process of signing and ratifying international human rights treaties and their pro-
tocols, are themselves subject to public discussion and parliamentary—or at least
political—decision-making. They can be regarded as the result of deliberation on the
global level. The deliberation between states is accompanied by contributions to such
public and political discourses of globally engaged civil society actors. It is certainly
true that such deliberations at the international level do not enjoy the same degree of
democratic legitimacy as do democratic processes on the national or smaller scales
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because of the lack of democratic procedures and power imbalances between states
as well as within international civil society actors. There are, however, many nation
states that offer less possibility for deliberation than the global scale.

The existence of international human rights—not only as ethical but also as
legal rights—is an important basis for the advocacy work of international and
national NGOs and for approaches to strategic litigation. To reduce international
human rights to ethical rights would undermine the ability to file lawsuits to
enforce respect, protection and fulfilment of human rights at supra-national levels,
which is in fact already possible insofar as nation states are members of regional
human rights systems. It is, moreover, within the frame of the capability approach
to assess the relationship between human rights law and its enforcement institu-
tions and capability and, if positive, to build upon such institutional approaches
‘geared to enhancing, securing and guaranteeing entitlement’ (Sen 1986, p. 28).

Finally, regarding Sen’s support for ownership rights and economic entitle-
ments ‘legally’ available to a person—in particular property rights and obligations
to adhere to contracts in the exchange of products and labour—there is a norma-
tive bias at work. He implicitly accepts their value as a legal base of our societies
without questioning them as a legal right or demanding them to be subject to pub-
lic debate as he does with other human rights. There is no logical explanation why
the right to property has less of an ethical character of a ‘natural’ or ‘pre-existing
right’ of all human beings than those other human rights. All of them are part of
the International Bill of Human Rights and by acknowledging this one but not the
others, Sen has implicitly already made a ranking of such rights.

Interpretation of the capability approach is, however, not only up to Amartya
Sen, and can and is pursued by others as well, who are likely to be less ‘doomed to
remain somewhat contaminated by my [Sen’s] earlier thinking’ (Sen 2012, p. 92)
regarding the priority of civil rights over economic and social rights.
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