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Foreword

In a remarkably short span of time, climate change has become deeply embedded in
important areas of the legal system. Greenhouse gas mitigation is now a major focus
of environmental and energy legislation in a number of jurisdictions around the
world. Meanwhile, adaptation to the negative impacts of climate change is having a
growing effect on the normative systems governing land use and agriculture, water
resources management, health policy, and other fields.

As a global challenge calling for collective solutions, climate change has elicited
substantial rule-making at the international level, which in turn percolates through
the broader legal system to the regional, domestic and local planes. But addressing
climate change through law is not only a question of multiple governance levels.
Because of its cross-cutting nature, climate change can lead to spillover effects; some
of the some of the issues recently discussed by legal scholars include overlaps
between rules addressing climate change and other subject matters, such as interna-
tional trade or biodiversity conservation.

Both domestically and internationally, moreover, the governance of climate
change has seen a lively exploration of new regulatory philosophies, harnessing
innovative and flexible instruments. It has also witnessed the active involvement of
non-state actors, and in many ways stretches the conceptual boundaries of traditional
jurisprudence. Given this proliferation of relevant norms and institutions, is it
premature to assume the emergence of a new area of law, ‘climate change law’?
If its existence can indeed be affirmed, what common principles, objectives and
other shared categories define it?

Climate Change and the Law is the first monograph to systematically and com-
prehensively address these doctrinal questions. It assembles several of the most
recognized experts in the field to identify relevant trends and common themes from
a comparative perspective. The editors would like to thank Kaisa Huhta and Gordon
Bradshaw for their valuable research assistance during the editorial process.

June 2012 Erkki J. Hollo
Kati Kulovesi
Michael Mehling






Preface

Humans everywhere put their trust in certainty, consistency, a sense of justice and
fairness. Once they trust, they gain a greater confidence to act in every walk of life.
Broader, faster action at all levels of government, business and society is required to
respond to the long-term challenge of climate change. In this respect, law and the
legal process are critical elements to any policy response to climate change and its
adverse effects. Climate Change and the Law provides a helpful review of the
emergence of a new discipline, its core principles and legal techniques, and its
relationship and potential interaction with other disciplines. It is particularly timely
because, in Durban, South Africa, at the 2011 UN Climate Conference, govern-
ments of the world agreed to craft a universal climate agreement with legal force, to
be adopted in 2015 and to come into force no later than 2020.

As an instrument for policy implementation, law provides a normative and insti-
tutional framework for managing and responding to climate change. It translates
policy precepts into binding legal norms. A legal regime may provide for the esta-
blishment of legally binding targets to limit and reduce greenhouse gas emissions
and sanction non-compliance. It can thereby channel human behaviour along
pathways consistent with a low emissions economy. Institutional processes may be
established and vested with power and authority to carry-out assessments, monitor
trends and compliance, incentivize action, and enforce legal requirements. Legal
processes are critical in addressing social crises and disputes arising from the impacts
of climate change. At the global level, international law provides a framework for
cooperation amongst states in responding to a global problem that requires a multi-
lateral response. This book critically examines the current international legal frame-
work and undertakes a comparative legal survey of national climate law, bringing
together views from a broad array of perspectives, and a diverse group of authors.
This work will undoubtedly be a valuable reference for the on-going global efforts
to construct the post-2020 international climate change regime.

Executive Secretary Christiana Figueres
United Nations Framework

Convention on Climate Change
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Chapter 1
Introduction: Climate Change and the Law

Kati Kulovesi, Michael Mehling, and Erkki J. Hollo

Abstract The United Nations Framework Convention on Climate Change (UNFCCC)
celebrates its twentieth anniversary in 2012. The two decades following its adoption
have witnessed a significant evolution in legal responses to climate change.
The international climate regime itself has grown considerably and evolved into a
highly specialized area of international law and legal expertise. Its evolution has
inspired the expansion of climate law also at the regional, national, subnational
and transnational levels. The emphasis of climate law has traditionally been on
mitigation, but adaptation, finance, technology and capacity building have recently
asserted their place as key elements of climate change law and policy.

1.1 Exploring the Relationship Between Climate Change
and the Law

The United Nations Framework Convention on Climate Change (UNFCCC)
celebrates its twentieth anniversary in 2012. The two decades following its
adoption have witnessed a significant evolution in legal responses to climate change.
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The international climate regime itself has grown considerably and evolved into a
highly specialized area of international law and legal expertise. Its evolution has
inspired the expansion of climate law also at the regional, national, subnational and
transnational levels. The emphasis of climate law has traditionally been on mitiga-
tion, but adaptation, finance, technology and capacity building have recently asserted
their place as key elements of climate change law and policy.

Given the enormous complexity of the underlying challenge, legal activity
around climate change has witnessed the active exploration of innovative regulatory
instruments and approaches. The range of legal approaches to mitigate greenhouse
gas emissions include regulations, standards, environmental permitting, taxes,
emissions trading, offsetting mechanisms, financing schemes and other inventive
instruments. Meanwhile, the global average temperature is increasing and
the impacts of warming are already observable on all continents. A failure to halt
the continuing growth of global greenhouse gas emissions and turn them towards a
declining trend is projected to have dramatic consequences for a number of countries,
populations and ecosystems. Adaptation to the harmful impacts of climate change
is therefore having a growing effect on normative systems governing, for instance,
land use and agriculture, water resources, coastal management and health policy.
management and health policy. The adaptation challenge is also increasingly drawing
attention to links between climate change, biodiversity and human rights.

Against the backdrop of lively regulatory activity around climate change, this
books sets out to explore the relationship between climate change and the law.
Is climate change law emerging as a new legal discipline? If so, what common
principles, objectives and other shared categories define it? How does climate
change law relate to other areas of law? The book approaches these questions by
exploring the rich diversity of international, regional, national, sub-national and
transnational legal responses to climate change. While the book seeks to place
the emphasis on doctrinal questions, its 30 chapters also address a range of sub-
stantive and institutional issues. They illustrate that normative activity around climate
change has seen a lively exploration of new regulatory philosophies, harnessing
innovative and flexible instruments. Furthermore, the active involvement of
multiple governance levels and various non-state actors has stretched in many
ways the conceptual boundaries of traditional jurisprudence. Given the global
nature of the climate change challenge, countries sometimes seek to use climate law
to influence the behavior of actors located outside their geographical boundaries.
The European Union (EU), with its global climate leadership aspirations, is an
obvious example. Others could, however, soon follow the suit. Such developments
highlight doctrinal questions concerning the migration of legal norms and regula-
tory innovations on the one hand, and the legal implications of climate change
unilateralism on the other. Because of its cross-cutting nature, climate change law
can also easily affect neighboring areas of law. The relevant doctrinal questions in
this regard relate to fragmentation and ways of making the relevant international
legal regimes, such as those dealing with trade, biodiversity, human rights and
climate change, mutually supportive. These are some of the broad themes explored
in this book.
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1.2 Structure and Organization

The book consists of five parts. Part I is dedicated to exploring climate law as an
emerging legal discipline. In Chap. 2, Mehling therefore highlights the unique
nature of the objectives, principles and instruments that form the normative acquis
devoted to addressing climate change, which allows for a better definition of its
boundaries vis-a-vis other areas of law and justifies its conceptual understanding as
a distinct body of law. In Chap. 3, Kulovesi analyzes emergent trends in climate law
and scholarship. She draws attention to questions concerning multi-level governance,
migration of legal norms and relevance of the private sector and voluntary intiatives
for climate law. In Chap. 4, Ekardt addresses the relationship between climate
change, legal theory and justice, drawing a normative vision of a justice-based
framework for global climate governance. His conclusion is that a governance
framework based on the concept of “one human, one emission right” and a global
system of transferable emission rights is the approach most likely to maximize
enjoyment of freedom across generations and regions and, by extension, to achieve
justice in climate policy.

Part II focuses on international climate law. It addresses questions concerning
architecture and institutions. Chapter 5 by Maguire analyzes objectives, principles
and methods of climate law. It draws attention to the foundations of the international
climate regime, including the Convention’s ultimate objective in Article 2, its key
principles in Article 3, and the methods of the regime in Article 4. In addition,
Maguire examines state sovereignty and responsibility, preventative action, coop-
eration, sustainable development, precaution, polluter pays and common but diffe-
rentiated responsibilities, evaluating the incorporation of these concepts into the
international climate regime. In Chap. 6, Bausch and Mehling survey alternative
venues of climate change cooperation from an institutional perspective, assessing
the past performance of different regimes and fora active in climate change mitiga-
tion, and inferring necessary conditions for their ability to contribute to meaning-
ful progress in international climate cooperation. In Chap. 7, Vihma discusses the
role of hard and soft law in the international climate change regime. His argument
is that a notable turn toward soft law is taking place in terms of developed country
mitigation commitments. He contends, however, that the UN regime is at the same
time becoming harder by enhancing transparency of actions by all major econo-
mies. Chapter 8 by Doelle tracks the work of the Compliance Committee under
Kyoto Protocol. He reviews the basic features of the Committee, including its
Enforcement and Facilitative Branches, and provides an overview of the key issues
brought before the Committee in 2006-2012. Doelle then assesses the effectiveness
of the Enforcement Branch in light of the first seven issues of implementation
brought before it.

As indicated above, the scope of international climate law has expanded from
its original focus on mitigation and is now increasingly addressing questions
related to adaptation, technology and finance. At the same time, questions concerning
justice, equity and human rights are also crucial in the context of legal responses to
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climate change. Part III is dedicated to such cross-cutting issues. In Chap. 9,
Yamineva and Kulovesi describe and analyze the reformed framework for climate
finance under the UNFCCC. They argue that the recent establishment of the Green
Climate Fund constitutes an important milestone and progress has also been made
in other respects. They conclude, however, that long-standing divides and mistrust
between developed and developing countries have shaped the negotiations and
continue to be reflected in their outcomes. In their view this, together with the lack
of clarity over long-term sources of finance, casts shadows over the future effective-
ness of the new framework. In Chap. 10, Eni-ibukun focuses questions concerning
climate justice in light of experiences from the Kyoto Protocol’s Clean Development
Mechanism (CDM). She proceeds from the argument that justice considerations are
intimately linked to the climate change, and that the climate change regime contains
a range of provisions, tools and measures that seek to promote justice. One of
such tools is the CDM. Eni-ibukun analyzes the CDM from the point of view of
distributive justice, defining what distributive justice in the CDM means, examining
what it should look like, and identifying the main causes for the lack of distributive
justice in the CDM. In Chap. 11, Verschuuren discusses legal aspects of climate
change adaptation. He provides an overview of the adaptation-related international
legal obligations under the UNFCCC. He also demonstrates the impact of adaptation
considerations on the relevant fields of law, highlighting marine and coastal
adaptation, water management, biodiversity conservation, planning and land use,
buildings and infrastructure, energy and telecommunications, and migration.
Verschuuren argues that there are hardly any areas of law that are not impacted by
climate change, and considers the need for changing the law to facilitate adaptation
measures. Chapter 12 by Koivurova, Duyck and Heindmiki explores the relationship
between climate change and human rights. The authors argue that while this linkage
has been given little attention, its importance is likely to grow in the coming years.
They demonstrate how climate change affects the enjoyment of human rights and has
already led to a human rights petition against the United States. They also explore
implications of human rights for the functioning of the climate change regime, such
as the emerging rights to participate in environmental decision-making. They also
consider whether human rights can, or even should, influence the future design of
the climate change regime will be examined.

Given its complexity, climate change affects most sectors of the economy and
society. For this reason, the international climate regime is closely related to several
other international legal regimes in the form of overlapping subject matters and
legal rules. These themes are explored in Part IV, which focuses on sectoral
issues. In Chap. 13, van Asselt discusses the fragmentation of international climate
change law and describes interactions between the relevant international legal
regimes. He also examines various management strategies with a view to enhancing
synergies and mitigating conflicts between climate-related international legal
regimes. The conclusion by van Asselt is that the application of various strategies is
necessary to manage the fragmentation of international climate law. Chapter 14 by
Morgera draws attention to linkages between the international biodiversity and
climate change regimes, and highlights ways in which international biodiversity law
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contributes to the fight against climate change by addressing negative impacts on
biodiversity and community livelihoods of measures to address climate change and
adopting the ecosystem approach to climate change mitigation and adaptation.
Morgeera argues that positive interaction between the international biodiversity
and climate change regimes can promote a human rights-based approach to the
development of the international climate change regime and its implementation at
the national level. In Chap. 15, Savaresi focuses on the role of REDD+ (reducing
emissions from deforestation and forest degradation in developing countries; and
the role of conservation, sustainable management of forests and enhancement of
forest carbon stocks in developing countries) in harmonazing overlapping interna-
tional obligations relating to climate change, biodiversity and human rights. She
highlights links between biodiversity and human rights law and the subject matter
of REDD+, also demonstrating that some steps have already been taken to address
potential overlaps. The question of overlaps is therefore not a merely theoretical
one. Savaresi offers an account of the ongoing debate, providing a snapshot of its
evolution, as well as some predictions on its outcome. In Chap. 16, Kulovesi focuses
on the intersection between the international climate change and trade regimes.
She identifies potentially sensitive areas in the relationship between the UNFCCC
and the World Trade Organization (WTO), including sustainability requirements
targeting processes and production methods, as well as measures targeting carbon
leakage and competitiveness concerns. Kulovesi also highlights institutional and
doctrinal challenges related to fragmentation of international law, identifying
problems that could arise if a climate change related dispute was considered by the
WTO dispute settlement system. She concludes that the trade and climate regimes
are increasingly relevant for each other and that they are not necessarily rivals — both
could benefit from identifying and promoting unexploited synergies between the
two regimes. However, closer cooperation and institutional coordination may be
needed in the future in order to avoid mutually unhelpful institutional and legal
clashes. Chapter 17 by Bodle discusses the question of geoengineering. Bodle
provides an overview of geoengineering techniques and the existing international
law applicable to them. He indicates that geoengineering techniques are not prohibited
as such, and are hardly addressed by international law. He therefore argues that they
pose fundamental challenges to international climate law. According to Bodle, the
main challenge for policy makers is deciding whether and how to get involved in
geoengineering without providing an incentive or excuse for stepping away from
reducing emissions. He also stresses the need to clearly separate scientific input and
political decision-making.

Part V entitled “Comparative Climate Law” traces the evolution of climate
change law and policy in a number of countries and regions. This part serves to
demonstrate that developments at the international level have often given important
impetus to the evolution of climate law and policy in several national jurisdictions
and regionally. Still, many of the detailed solutions have been driven by domestic
considerations. Part IV begins with a focus on North America. In Chap. 18, Mehling
and Frenkil assess the landscape of climate and energy law in the United States, and
identify procedural and structural obstacles to greater domestic policy ambition.
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Glenn and Otero proceed to describe the evolution of the Canadian legal framework
for climate policy in Chap. 19, explaining the controversial position of Canada with
respect to the Kyoto Protocol as a consequence of inconsistent federal leadership.
Following these two chapters on North America, the focus then shifts to the European
Union (EU) and some of its Member States. In Chap. 20, Mehling, Kulovesi and de
Cendra explore the development of climate law in the EU and suggest explanations
for the leadership role that the EU has assumed on climate change in the international
community — a role that goes so far as to include highly controversial unilateral mea-
sures. In Chap.s 21 and 22 Ekardt and Reid focus on national-level developments in
Germany and the United Kingdom, respectively. Ekardt elaborates his interpretation
of German climate law in Chap. 21, drawing a critical picture of the body of rules
adopted in that country to counter climate change, and highlighting the unintended
consequences of several measures, such as rebound effects from energy efficiency
regulation and displacement effects from rules on renewable energy promotion.
Chapter 22 by Reid indicates that there is no single legislative source for the United
Kingdom’s legal response to climate change. He explains that initial measures to
tax large energy users, enable participation in the EU Emissions Trading Scheme
and encourage renewable electricity generation have subsequently been joined
by the Climate Change Acts operating at UK and Scottish levels. These Acts set
demanding targets for reductions in greenhouse gas emissions and break new
and uncertain legal ground in making these legally binding on Ministers. Reid
also demonstrates that separate legislation in Scotland highlights the difficulties
that dealing with pervasive issues, especially those with an EU and international
dimension, pose for sub-national governments with distinct political ambitions but
limited jurisdiction.

In Chap. 23, Yamineva discusses the evolution of climate law and policy in
Russia. She argues that for a long time, Russia’s climate policy remained under-
developed and lagged behind other countries. The presidential term of Dmitry
Medvedev and his modernisation agenda brought about the necessary transforma-
tion as the Climate Doctrine adopted in 2009 acknowledged the anthropogenic
nature of climate change, setting principles and goals for mitigation and adaptation
policies. She also discusses the development of a comprehensive framework for
energy efficiency and energy conservation arguing that, if fully implemented, it will
lead to significant reductions in greenhouse gas emissions. In Chap. 24, Mascher
and Hodgkinson describe developments in Australia. They disucss the Clean Energy
Act 2011, which will, for the first time, introduce a carbon price into the Australian
economy. They argue that the passage of the Act marks a momentous step forward
for Australia, a country that until now has been dominated by a domestic climate
change policy of ‘no-regrets.” Chapter 25 by Kimura focuses on the evolution of
climate change law and policy in Japan. She explains that the Japanese regulatory
approach combines a framework law, the Law Concerning the Promotion of the
Measures to Cope with Global Warming, and specific laws, as well as the proactive use
of voluntary approaches such as Keidanren’s Voluntary Action Plan. Unique
policies have also been introduced, including the Japanese Voluntary Emissions
Trading Scheme and bilateral offset mechanisms. According to Kimura, the, Japanese
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decision not to participate in the second commitment period under the Kyoto
Protocol spells out a gloomy future for a quick passage of the Basic Bill to Cope
with Global Warming Bill.

The next four chapters describe national developments in the four largest emerging
economies, namely China, India, South Africa and Brazil. Chapter 26 by Tung is
dedicated to climate law in China. He argues that China has taken significant
steps to advance sustainable development and transition to a low carbon economy.
Since 1994, a national sustainable development strategy has underpinned the
creation of policies and law that directly and indirectly impact the environment and
climate change. While indicating that the policy and legislative process has been
broadly successful, Tung also draws attention to problems. In conclusion, he offers
recommendations on how problems could be avoided and how sustainable develop-
ment objectives and principles could be strengthened in the implementation of
Chinese laws and policies directly or indirectly impacting climate change and low
carbon economy objectives. In Chap. 27, Patodia Rastogi analyzes the development
of India’s national climate change strategy. She argues that India, along with most
other developing countries, has viewed climate change as an environmental concern
that first and foremost must be addressed by the industrialized west. According to
her, development challenges are India’s priority and domestic action on climate
change has been minimal and in so far that it existed, it has primarily been viewed
as a ‘co-benefit’ of another policy. Patodia Rastogi argues that in 2008, a dramatic
shift was seen in India’s approach to addressing climate change due to the release of
the National Action Plan on Climate Change, a comprehensive framework policy
where climate change is the central focus. In Chap. 28, Kidd and Couzens describe
climate change responses in South Africa. They argue that despite a long history
of climate policy development, there is insufficient legislation addressing climate
change. They discuss relevant policy documents, including the 2011 White Paper on
the National Climate Change Response and also consider South Africa’s energy
policy. They conclude that continuing on the current path means that it will be
extremely difficult to reconcile the goals of strong economic growth and poverty
alleviation with environmental protection generally, and South Africa’s international
commitments in the climate change issue-area specifically. In Chap. 29, Machado-
Filho describes climate change policy and legislation in Brazil. He highlights
common obligations for all Parties established under Article 4.1 of the UNFCCC.
He then focuses on recent policies and legislation on climate change adopted in
Brazil, which are fundamental for the implementation of commitments under
the UNFCCC. Machado-Filho argues that new developments, including the
voluntary quantified target for reducing emissions announced in 2009 and encap-
sulated in the National Policy on Climate Change, demonstrates that Brazil has
moved from “due diligence” measures, with a view to respecting the obligations
formulated under international law, towards the goal for real contribution to the
combat against climate change.

Finally, in Chap. 30, Aguilar and Recio provide an overview of the evolution of
climate law in Latin American countries, arguing that climate change law in Latin
America is in its infancy, although advancing at a steady pace. They explain that
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most countries in the region have adopted soft law instruments, including climate
change strategies, and, in some cases, climate change plans of action or sectoral
action plans for adaptation or forestry. Brazil, Mexico, Colombia and Ecuador
have more coherent legal frameworks for climate change, although only Brazil had
adopted a substantive climate change law at the time of writing. Aguilar and Recio
conclude that frameworks related to climate change mitigation are more advanced
than those dealing with adaptation, even though several Latin American countries
identify adaptation as a key priority for their future development. They also argue
that policy implementation remains challenging, with mainstreaming across sectors,
allocation of budget resources and presidential support being identified as crucial
elements and recurring challenges. The chapter also finds that sub-national entities
are increasingly involved in the development and implementation of climate change
policy tools at the local level.



Part I
Climate Law as an Emerging Discipline



Chapter 2
Implementing Climate Governance:
Instrument Choice and Interaction

Michael Mehling

Abstract At all levels of regulation, the legal response to both causes and impacts
of climate change has shifted away from a segmented array of isolated measures
and initiatives on specific aspects of global warming, such as policies to manage
energy demand or promote research on sustainable alternatives, to an increasingly
sophisticated network of regulatory standards, market mechanisms, and other
innovative approaches. While the first elements of a new area of law are arguably
emerging in the shape of common principles and objectives for sustainable energy
use, the countless rules devoted to climate change are still but loosely related and far
from becoming a coherent normative framework.

2.1 Introduction

With energy production and consumption accounting for a vast majority of anthro-
pogenic greenhouse gas emissions, climate policy invariably affects larger and also
more sensitive areas of society, compelling change in nearly all domains of social
behaviour and, notably, constraining economic activity at a much broader scale
than any other area of environmental governance. As a result, decision makers have
openly embraced alternative policy approaches based on flexible markets and price
incentives, in the hope of limiting harmful effects on the economy and competi-
tive distortions in the global marketplace. While the reasoning behind this
changed orientation is understandable, the rapid growth and evolution of new

Michael Mehling is President of the Ecologic Institute, Washington DC, and an Adjunct Professor
at Georgetown University.

M. Mehling (P<)

Ecological Institute, 1630 Connecticut Ave. NW, Suite 300,
20009 Washington, DC, USA

e-mail: mehling @ecologic-institute.us

E.J. Hollo et al. (eds.), Climate Change and the Law, Ius Gentium: Comparative 11
Perspectives on Law and Justice 21, DOI 10.1007/978-94-007-5440-9_2,
© Springer Science+Business Media Dordrecht 2013



12 M. Mehling

mechanisms has also brought along new shortcomings, giving rise to conflicts at the
level of individual rules and principles, all the way to systemic tensions within
the overall configuration of the legal system. Partly, this can be ascribed to a dramatic
change in the conception and focus of environmental regulation: as economic consi-
derations acquire greater weight in decision making, increased preoccupation with the
cost and efficiency of policies has resulted in a variety of flexible market incentives
joining or supplanting more conventional performance and quality standards.

Such difficulties have also overshadowed the design and implementation of many
domestic climate policy portfolios. Looking back on the early stages of domestic
climate regulation process, one might often garner the impression of an incremental,
barely coordinated strategy, resulting in a coincidental rather than intended assortment
of regulatory devices, not seldom based on overly rushed legislative schedules,?
substantive disagreement between rival government agencies, and the challenge
of balancing international commitments with domestic legal and political realities.
Faced with changing demands in a politically exposed issue area, legislators and
administrators have been mandated with elaborating an operational regime for
activities which, previously, had been subject to no form of regulation. Confused by
the unfolding disarray and widespread misinformation, affected stakeholders have
often voiced their irritation at the lack of coherence and systematisation in climate
law and policy.

And yet, as this area of law matures, one can already perceive efforts to streamline
the current diversity of rules through shared definitions, common objectives, and
dynamic referencing between different acts of legislation. Against the backdrop of
efforts in several national jurisdictions to systematise the diversity of environmental
statutes, ordinances, decrees, and other relevant sources of law in a uniform code, it
should hardly surprise that suggestions have also been made to harmonise climate
policy under a single domestic legal act, marking a departure from piecemeal
regulation to an integrated system for the management of our atmosphere. Several
countries have indeed gone down that path, illustrating the growing systemic
coherence of a distinct area of law.

At the international level, nations seeking to cooperate on climate change have
always been forced to navigate a fine line between substance and process, general
principles and specific rules, formal obligations and political commitments. Many
of the core issues have been so divisive that progress has only been possible at
the expense of specific and binding normative outcomes. As the negotiations on a
future climate regime unfold, it is becoming increasingly evident that international
cooperation itself is undergoing fundamental change.

!'See generally Tom Tietenberg, “Economic Instruments for Environmental Regulation” 6.1 Oxford
Review of Economic Policy (1990), at 17.

20One might also draw attention to the current approach to political representation, which favours
short-term measures over long-term strategic policies by exerting pressure on elected politicians to
provide demonstrable results in time for the next popular vote, see generally Anthony Downs, An
Economic Theory of Democracy (New York, N.Y.: Harper & Row, 1957); Joseph A. Schumpeter,
Capitalism, Socialism and Democracy (New York, N.Y.: Harper & Row, 1942).
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High levels of normative and analytical uncertainty, the complex nature of
interrelated issues, and substantial costs associated with any meaningful policy
efforts have all strengthened the role of actors beyond the nation state, and also
prompted the exploration of innovative approaches to climate governance, for
instance by harnessing market instruments.? Likewise, the traditional model of
intergovernmental cooperation centred on a binding treaty is starting to give way to
a more fragmented topography of regional and bilateral networks and partnerships,
where informal consultations take the place of legally enshrined rights and obliga-
tions, allowing states prepared to cooperate to do so “without unduly restricting
their freedom of action.”™

In many ways, this evolution also has far reaching implications for the legal nature
of climate cooperation. If current trends are any indication, the global response to
climate change beyond 2012 will see a shift in emphasis from binding obligations
to more loosely organised coordination and facilitation in a system based on volun-
tary pledges, where national policy developments displace negotiated arrangements
as the new benchmark of climate efforts.> As one observer has remarked about the
outcome of recent negotiations, rather than adopting ““a detailed, binding framework
for furthering global climate cooperation”, the international community has instead
embraced “a general political statement that privileges the voluntary actions of
states and devalues the role of international law and global climate governance.”®

Should the crucial feature of enforcement also soften as it evolves towards responses
more ‘in harmony with the cooperative spirit’’ required for climate cooperation, it
could raise questions about the very role and limitations of international law.®

After all, it would imply that climate cooperation is ultimately determined only by
the interests, at any given time, of the regime participants. Whether commitments are

3 Frank Biermann, “Beyond the Intergovernmental Regime: Recent Trends in Global Carbon
Governance”, 2 Current Opinion in Environmental Sustainability (2010), 284.

4Patricia Birnie, “International Environmental Law: Its Adequacy for Present and Future Needs”,
in Alexander Hurrell and Benedict Kingsbury, The International Politics of the Environment
(Oxford: Oxford University Press, 1992), 51-84, at 54.

3 Jacob Werksman and Kirk Herbertson, “The Aftermath of Copenhagen: Does International
Law have a Role to Play in a Global Response to Climate Change?”, 25 Maryland Journal of
International Law (2010), 109-142; see also, more broadly, Lavanya Rajamani, “Addressing the
‘Post-Kyoto’ Stress Disorder: Reflections on the Emerging Legal Architecture of the Climate
Regime”, 58 International and Comparative Law Quarterly (2009), 803—-834.

®David Hunter, “Implications of the Copenhagen Accord for Global Climate Governance”,
10 Sustainable Development Law & Policy (2010), 4-15, at 4, referring to the “Copenhagen
Accord” adopted at the 15th Session of the Conference of the Parties to the United Nations
Framework Convention on Climate Change (COP).

7 Critically Martti Koskenniemi, “Breach of Treaty or Non-Compliance: Reflections on the
Enforcement of the Montreal Protocol”, 3 Yearbook of International Environmental Law (1992),
123-162, at 147.

8 For a polemic, yet relevant argument about the limitations of international law in affecting state
behaviour, see Jack L. Goldsmith and Eric A. Posner, The Limits of International Law (Oxford:
Oxford University Press, 2005); for an impassioned counterargument, see Mary E. O’Connell,
The Power and Purpose of International Law (Oxford University Press, 2008).
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enshrined in law would then become largely irrelevant, displacing binding norms to an
anachronistic realm of burdensome procedures, an obstacle, some might even argue,
in the formulation of effective cooperation strategies. In such a system, a “country
that deliberately fails to abide by ... legally binding commitments under the Kyoto
Protocol is also likely to resist the application of punitive consequences, regardless of
whether these consequences are made legally binding or not.” But that must surely
beg the question: what normative force is then left to international climate law?
For international lawyers, this question will resonate with a latent anxiety about
the changing role and perception of their discipline, a departure from the application
of objective rules in a coherent and enforceable system of norms to the politically
guided management of technical, fragmented regimes.'° Indeed, climate cooperation
and its study appear particularly amenable to new vocabularies of governance, legiti-
macy and compliance, where preoccupation with the seemingly archaic language
of formal international law and its binary focus on the observance or violation
of rights and obligations may seem entirely outdated.!' Aside from revising our
understanding of climate cooperation, therefore, do we also need to leave behind
the tools of international jurisprudence and reconceptualise the climate regime and its
commitments through the lenses of more novel ways of thinking about international
cooperation, such as transnational governance and global administrative law?'?

2.2 Exploring the Boundaries of Domestic Climate Law

2.2.1 Instrument Choice at the Domestic Level

Decision makers seeking to address the causes and effects of climate change
can take recourse to a portfolio of policy instruments, including pricing con-
trols and quantity rationing,'* performance standards, subsidies, agreements, and

® Anita M. Halvorssen and Jon Hovi, “The Nature, Origins and Impact of Legally Binding
Consequences: The Case of the Climate Regime”, 6 International Environmental Agreements:
Politics, Law and Economics (2006), 157-171, at 158.

10 Martti Koskenniemi, “The Fate of International Law: Between Technique and Politics”, 70
The Modern Law Review (2007), 1-32.

"For a critique of the ongoing turn to political science vocabularies, see Martti Koskenniemi,
“Legitimacy, Rights and Ideology: Notes towards a Critique of the New Moral Internationalism”,
7 Associations: Journal for Legal and Social Theory (2003), 349-374.

12 Anne-Marie Slaughter, A New World Order (Princeton, N.J.: Princeton University Press, 2005);
Benedict Kingsbury, Nico Krisch and Richard B. Stewart, “The Emergence of Global Administrative
Law”, 68 Law and Contemporary Problems (2005), 15-61.

13 Intergovernmental Panel on Climate Change (IPCC), Climate Change 2007: Mitigation
(Cambridge: Cambridge University Press, 2007), at 750; Organization for Economic Cooperation
and Development (OECD), Climate Change Mitigation: What Do We Do? (Paris: OECD, 2007),
available at: http://www.oecd.org/dataoecd/30/41/41753450.pdf (last accessed on 15 June 2012),
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informational instruments.'* In practice, these instruments are applied alone or in
varying combinations to different sectors, such as electricity generation, transport,
buildings, and industry."”® By diverting resources and capital away from the produc-
tion of conventional goods and services, and often into costly abatement measures,
these instruments can have a detrimental effect on economic growth in the short
term. Over the medium and longer term, the various co-benefits of mitigation action,
such as energy savings, reduced health impacts, or improved energy security, suggest
that a carefully designed strategy to lower greenhouse gas emissions will generate
greater benefits than costs,'® but current political and economic decision making
cycles are notorious for being myopic and providing little incentive for anticipatory
governance or foresight.!” Additionally, while the social cost of action is expected
to be lower than the impacts of unabated climate change, it will nonetheless rise
over time as readily available abatement options are exhausted and more costly
solutions need to be explored.'® In the context of climate change, therefore, both the
rationale of policy instruments and the manner in which they are designed have

at 18-22. Pricing models date back to Arthur Cecil Pigou, The Economics of Welfare (London:
Macmillan and Company, 1920), and notably include emissions charges and taxes set to cover the
marginal damage caused by polluting activities, thereby internalizing their costs; quantity rationing,
in turn, is based on work by John H. Dales, Pollution, Property and Prices (Toronto: University of
Toronto Press, 1968), at 92—-100, and W. David Montgomery, “Markets in Licenses and Efficient
Pollution Control Programs”, 5 Journal of Economic Theory (1972), 395—418, both building on
Ronald H. Coase, “The Problem of Social Cost”, 3 Journal of Law and Economics (1960), 1-44,
and generally requires the creation of a market for tradable emission allowances, where each
allowance confers the right to discharge a specified quantity of pollutants for a limited duration of
time; for further details, see Thomas H. Tietenberg, Emissions Trading: Principles and Practice
(2" ed., Washington, DC: Resources for the Future, 2006). For a discussion of relative merits, see
Martin L. Weitzman, “Prices vs. Quantities.” 41 Review of Economic Studies (1974), 477-491.

'“This is a very broad categorization of policy instruments, and further differentiation is possible;
in 1995, for instance, the Congressional Office of Technology Assessment divided environmental
policy instrument in tools without fixed targets (technical assistance, subsidies, information report-
ing, liability, and pollution charges), multisource tools with fixed targets (challenge regulations,
tradeable emissions permits, integrated permitting), and single-source tools with fixed targets
(harm-based standards, design standards, technology specifications, and product bans), see Office
of Technology Assessment, Environmental Policy Tools: A User’s Guide (OTA-ENV-634)
(Washington, DC: U.S. Government Printing Office, 1995), at 81-89.

'5In a majority of sectors, greenhouse gas mitigation will be achieved by improving the efficiency
with which energy is used or by reducing its carbon intensity, see OECD, Climate Change
Mitigation, supra, note 13, at 11, but in agriculture, forestry, and certain chemical and industrial
processes where emissions are not related to energy use, different approaches — such as stabiliza-
tion or expansion of carbon sinks — are applied.

!*Especially when taking into consideration the expected costs of climate change impacts, such as
extreme weather events, flooding, crop losses, vector-borne diseases, and biodiversity loss, see e.g.
Congressional Budget Office (CBO), Policy Options for Reducing CO2 Emissions (Washington,
DC: Congress of the United States, 2008), at 11.

7Leon Fuerth, “Forward Engagement: A New Wrinkle, in Time?”, 8 International Affairs Review
(2004), 1-5.

8 Nicholas Stern, The Economics of Climate Change: The Stern Review (Cambridge: Cambridge
University Press, 2006), at 63, 191.
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been sensitive to economic concerns from a number of important stakeholders,
prompting widespread adoption of flexible or suasive incentives alongside more
coercive regulatory prescriptions.'®

With this broad range of available instruments comes a need for reliable criteria
to guide and justify selection processes between contending approaches to climate
governance. While it is widely agreed that no single model can serve as a panacea
for all regulatory purposes,? a number of criteria have gradually evolved in various
academic disciplines to evaluate individual instruments and their combination in a
coordinated portfolio. At a sufficient level of abstraction, the following criteria are
typically proposed:

* Environmental effectiveness: how well does a policy instrument meet its intended
environmental objective? How certain is its level of environmental impact?

* Cost effectiveness: can the policy achieve its objectives at a lower cost than other
policies? Does it create revenue streams that can be reinvested?

* Distributional considerations: how does the policy impact consumers and pro-
ducers? Can it be considered fair and equitable?

o Institutional feasibility: is the policy instrument likely to be viewed as legitimate,
gain political acceptance, be adopted and ultimately implemented??!

While these criteria are widely advocated, albeit with slight variations,? it bears
noting that processes of instrument choice are often complicated by the fact that
individual criteria tend to compete with each other, rendering tradeoffs inevitable

1 Limiting the economic burden requires equalization of marginal abatement costs across the
economy and for each source, something price — and quantity-based instruments are said to achieve
better than rigid technology standards, see William J. Baumol and Wallace H. Oates, The Theory
of Environmental Policy (2nd ed., Cambridge: Cambridge University Press, 1988), at 177; and
Nathaniel O. Keohane et al., “The Choice of Regulatory Instruments in Environmental Policy” 22
Harvard Environmental Law Review (1998), 313-367, at 313; as a result, conventional regulation,
criticized for belonging to an “extraordinarily crude, costly, litigious and counterproductive system
of technology-based environmental controls” (see Bruce A. Ackerman and Richard B. Stewart,
“Reforming Environmental Law”, 37 Stanford Law Review (1985), 1333-1365, at 1333), has been
increasingly joined or supplanted by market incentives, all with an aim to “improve the command
system through better balancing of regulatory costs and benefits, improved risk analysis and
management and greater flexibility” (Richard B. Stewart, “A New Generation of Environmental
Regulation?” 30 Capital University Law Review (2001): 21-182, at 21).

2L awrence H. Goulder and Ian W.H. Parry, Instrument Choice in Environmental Policy (Washington,
DC: Resources for the Future, 2008), at 2.

2'TPCC, Mitigation, supra, note 13, at 751.

2 Similar criteria are e.g. reported in the broader academic literature, see, for instance, Thomas
Sterner, Policy Instruments for Environmental and Natural Resource Management (Washington,
DC: Resources for the Future, 2003), at 133—134, who lists efficiency (in various forms, such as
static and dynamic allocative efficiency, efficiency in the use of public funds, and transaction
costs), effectiveness, fairness, effects on income distribution and other aspects related to the
distribution of welfare, incentive compatibility, and political feasibility; Winston Harrington
et al., “Overview: Comparing Instrument Choices”, in Winston Harrington et al. (eds), Choosing
Environmental Policy (Washington, DC: Resources for the Future, 2004), 1-22, at 5, who list
effectiveness, efficiency, equity and fairness, non-intrusiveness, and public participation; or OTA,
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and any selection largely dependent on specific circumstances.”* Additionally,
climate governance tends to address several market failures and seek a variety of
outcomes, thus necessitating the use of more than one instrument.”* Yet with the
simultaneous operation of various instruments comes a risk of adverse interactions
or even redundancies.”® Some instruments will pursue more than one objective,?
and the extreme uncertainties underlying causes and impacts of climate change as
well as policy outcomes further complicate the evaluation of relevant instruments.?’
As the next section illustrates, similar complexities are also faced when seeking
to apply evaluation criteria to international regimes; many of the considerations
guiding the debate on domestic instrument choice are, however, transferable to
some extent.?

2.2.2 Instrument Interactions at the Domestic Level

Growing in consecutive stages, the domestic body of rules devoted to climate policy
in most jurisdictions has evolved into a comprehensive and highly diverse regu-
latory strategy. But as with most entities that develop over time, it has not always
grown in a systematic fashion, rather adding layer upon layer to accommodate new
challenges and international commitments. In recent years, for instance, the German
climate strategy has been subject to growing criticism for consisting of “several
barely coordinated measures and actions”” whose “interaction, mutual enhancement,

Policy Tools, supra, note 14, at 143—147, requiring that policies be cost-effective and fair, place the
least demands on government, provide assurance to the public that environmental goals will be
met, use pollution prevention when possible, consider environmental equity and justice issues,
be adaptable to change, and encourage technology innovation and diffusion. See also Baumol and
Oates, Theory, supra, note 19, at 57-78; Goulder et al., Instrument Choice, supra, note 20, at 3-23.
Of course, actual practice has often “diverged strikingly from the recommendations of normative
economic theory”, see Keohane et al., “Choice”, supra, note 19, at 313, and will be strongly
influenced by local traditions, cultures, institutions, and infrastructures, with institutional capacity
especially constraining viable choices in developing countries, see Bell (2003): 22.

2 Goulder et al., Instrument Choice, supra, note 20, at 2. For instance, assuring a reasonable degree
of fairness in the distribution of impacts, or ensuring political feasibility, often will require a
sacrifice of cost-effectiveness.

2 Jan Tinbergen, On the Theory of Economic Policy (Amsterdam: North Holland, 1952).

% Organization for Economic Cooperation and Development (OECD), Instrument Mixes for
Environmental Policy (Paris: OECD, 2007), at 27.

2William A. Knudson, “The Environment, Energy, and the Tinbergen Rule”, Bulletin of Science,
Technology & Society (2008), at 308.

2 Martin L. Weitzman, “The Extreme Uncertainty of Extreme Climate Change: An Overview and
Some Implications”, Unpublished Manuscript, available at: http://www.economics.harvard.edu/
faculty/weitzman/files/ExtremeUncertaintyCliCh.pdf (last accessed on 15 June 2011), at 8-10.
#Richard B. Stewart, “Instrument Choice”, in Daniel Bodansky et al. (eds), Oxford Handbook of
International Environmental Law (Oxford: Oxford University Press, 2007), 147-181, at 159.
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and mutual cancellation” are not fully known.? Its instruments have been censored
for “being introduced, modified or expanded in a random manner”, resulting in
regulatory overlap and excessive government intervention, all of which, in turn, is
“stifling the market.”*°

While such verdicts mostly originate with representatives from industry and com-
merce, the sectors most affected by environmental and energy policies, they are not
entirely unfounded: even an Advisory Council of the German federal government
observed that interactions between different policies had been “insufficiently
considered”, suggesting that the German basket of instruments for greenhouse gas
mitigation deserved further attention. Generally speaking, thus, such an instrument
mix can be the outcome of a carefully guided process, or merely the accidental con-
vergence of various measures adopted by decision makers in a political system to
achieve a set objective.’

Leaning more towards the latter category, it appears, global warming legislation
has been adopted over time and in response to situational demands, sacrificing sys-
temic coherence for a profusion of divergent terminologies and altogether various
degrees of overlap, ambivalence and inconsistency. Important issues are frequently
governed by executive ordinances and decrees rather than statutory law, constituting
a violation of the constitutional doctrine of essentiality, which requires that substan-
tial issues be governed by formal parliamentary acts.®

With energy and environmental regulation in the Member States largely initiated
by Community law, many of the foregoing shortcomings can be traced back to the
supranational level, where the adoption of legislation is a process strongly guided
by regulatory competition between the Member States* and often finds its basis in
a precarious compromise in the Council.

» Carsten Kreklau, Commercial Manager of the Federation of German Industries (BDI), in the
Siiddeutsche Zeitung of 17 July 2001, available at http:// www.sueddeutsche.de/deutschland/
artikel/162/9153 (last accessed on 15 June 2012): “Das gegenwirtige Instrumentarium zur
Klimavorsorge besteht bereits aus vielen, kaum aufeinander abgestimmten MaBnahmen und
Aktionen. Die Wechselwirkungen, die gegenseitige Verstirkung sowie die Ausloschung zwischen
den bereits jetzt bestehenden Instrumenten sind noch nicht in vollem Umfang bekannt. Es geht vor
allem (...) um die ungekldrten Wechselwirkungen und daraus resultierenden Begrenzungen
wirtschaftlicher Tatigkeit.”

30 Wirtschaftsrat der CDU e.V., Macht der Emissionshandel den bestehenden Instrumentenmix
iiberfliissig? (Berlin: Wirtschaftsrat, 2004).

3'Wissenschaftlicher Beirat beim Bundesministerium fiir Wirtschaft und Arbeit, “Zur Férderung
erneuerbarer Energien”, 15 Zeitschrift fiir Umweltrecht (2004), pp. 400 et sqq., at p. 401:

32 Georg Hermes, “Instrumentenmix im Energieumweltrecht” in Martin Fiihr, Rainer Wahl and
Peter von Wilmowsky (eds.), Umweltrecht und Umweltwissenschaft: Festschrift fiir Eckard
Rehbinder (Berlin: Erich Schmidt, 2007), 569, at 572.

3 This doctrine is derived from the principle of democracy contained in Article 20 (1) of the
German Basic Law (Grundgesetz fiir die Bundesrepublik Deutschland) of 23 May 1949, BGBI.
Part I (1949), at 1.

3 See generally Adrienne Héritier, Christoph Knill and Susanne Mingers, Ringing the Changes in
Europe: Regulatory Competition and the Transformation of the State (Berlin: de Gruyter, 1996),
passim.
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Looking back in time, these challenges might also find their origin in the very
history of environmental legislation, which evolved from earlier rules on trade
supervision and traditionally relied on a rigid system of administrative permits and
control.** Its ambit was commonly limited to the regulation of impending threats to
public safety, such as acute pollution and other perilous activities, rather than distant,
elusive environmental risks.* Given their innate affinity to pollution prevention and
control, however, measures taken to mitigate global warming were initially often
assigned to the same area of law governing noise and air pollution. In Germany, for
instance, a central act of legislation in this field, the Federal Ambient Pollution
Control Act, mentions protection of the atmosphere amid its objectives, which is
commonly understood to include the global climate.”

And yet, the very notion of climatic change has, by definition, originated from a
precautionary outlook, seeing how it involves diffuse, cumulative manifestations of
risk rather than localised and immediate danger. Unlike conventional pollutants,
therefore, greenhouse gases were generally not subject to any form of management
in the past, with the ability to emit greenhouse gases limited by the capacity of an
installation only. Elaborating climate policies within the regulatory ambit of pollu-
tion control is, however, proving less and less viable, as legislators are compelled by
economic constraints and supranational commitments to engage in a paradigmatic
shift of regulatory traditions and vest flexible mechanisms and market incentives in
the guise of formal law.

Unsurprisingly, significant challenges have followed from this transition for
administrators and the legislature, and the latter has only succeeded in embracing
a more general, preventive stance to environmental protection within the past
decade. Attempts to speed up the pace of reform, for instance by supplanting
traditional regulation with flexible market instruments, have often been guided by
purely theoretical assumptions on the merits of a particular approach, resulting in
an overly narrow focus on select mechanisms at the expense of the remaining
elements in the policy architecture and the operation of the policy as a whole.?®
As with any process requiring swift adaptation to rapidly changing circumstances,
the result has ultimately been characterised by no small amount of tension and
outright conflicts.

35 See Gerhard Feldhaus, “Zur Geschichte des Umweltrechts in Deutschland”, in: Klaus-Peter
Dolde (ed.), Umweltrecht im Wandel (Berlin: Erich Schmidt, 2001), 15, at 17-9; Klaus-Georg
Wey, Umweltpolitik in Deutschland: Kurze Geschichte des Umweltschutzes in Deutschland seit
1900 (Opladen: Westdeutscher Verlag, 1982), 27, at 105-27, pointing to the origins of modern
pollution legislation in the area of “Gewerberecht” and its close relationship with measures to avert
danger, or “Gefahrenabwehr”, still found in current police legislation.

3 Martin Winkler, “Die neue Betreiberpflicht: Klimaschutz und Emissionshandel”, 14 Zeitschrift
fiir Umweltrecht (2003), 395, at 395-396.

3"Hans D. Jarass, Bundes-Immissionsschutzgesetz (6th ed., Munich: C.H. Beck, 2005), Section 1,
annot. 4.

B Erik Gawel, Umweltpolitik durch gemischten Instrumenteneinsatz (Berlin: Duncker & Humblot,
1991), at 2.
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2.2.2.1 Internal and External Conflicts — An Analytical Framework

Generally speaking, one can discern four categories of conflicts arising from the
introduction of modern climate policies into the existing legal and constitutional order.
First, there are conflicts of objectives, notably between environmental protection and
energy market regulation. By way of illustration, the access to electricity grids and
minimum feed-in rates guaranteed in many countries through rules on the promotion
of renewable energy are conditional on utilisation of specified technologies, with
the scope of legislation limited to generation methods defined in the law itself.

On a theoretical level, this contradicts the general commitment to free competition
set out in energy market legislation, for instance European Community liberalisation
rules. Likewise, the polluter pays principle adopted as a central tenet of environmental
policy is inherently at odds with the requirement in many emissions trading systems
to allocate a significant majority of emission allowances for free to operators under
emissions trading rules.** Accordingly, the divergent objectives of climate policies
and legislation in other issue areas are not always easy to reconcile.

Conflicts can also follow from divergent regulatory approaches, notably when
conventional rules based on state intervention and “command and control” meet
flexible policies based on the price signals of functioning markets and other
financial incentives. An example for such colliding traditions can be seen in the
relationship of emissions trading and many conventional ambient pollution control
regimes, as the former relies on market forces to guide the standard of technology
in participating installations, while the latter, in turn, tend to force rigid per-
formance standards and emission ceilings on each individual operator. By requiring
all installations — regardless of cost — to ensure a certain standard of technology,
conventional regulation goes against the central premise of emissions trading, given
that installations are no longer free to decide whether to acquire further allowances
or invest in more efficient facilities.** In order to resolve this conflict, implemen-
tation of emissions trading in the European Community necessitated a legislative
amendment of pollution control legislation to exempt market participants from the
general performance standard.*!

But similar tensions can also occur between two mechanisms based on the
same regulatory premise, exemplified by the way emissions trading interferes with
the environmental performance of certain types of renewable energy promotion.
At worst, the two incentives virtually cancel each other out as a means of reducing
greenhouse gas emissions, given that the generation of electricity with renewable

¥ See generally, Jonathan R. Nash, “Too Much Market? Conflict Between Tradable Pollution
Allowances and the ‘Polluter Pays’ Principle”, 24 Harvard Environmental Law Review (2000),
465, at 505.

“"Hans-Joachim Koch and Annette Wieneke, “Das europiische und deutsche Anlagengenehmigung-
srecht als Ordnungsrahmen eines Emissionshandels”, in Hans-Werner Rengeling (ed.), Klimaschutz
durch Emissionshandel (Cologne: Heymanns, 2001), 99, at 115.

#'This amendment affected Council Directive 96/61/EC of 24 September 1996 concerning Integrated
Pollution Prevention and Control (IPPC Directive), Official Journal L 257 of 10 October 1996, 26.
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energy sources automatically increases the supply of unused allowances in the
trading market and thereby disrupts the price signal required to influence corporate
decisions. Moreover, the reductions achieved through renewable energy promotion
could be achieved at lower cost if they were left entirely to operators participating
in the market rather than a rigid promotion scheme. When this occurs, the renewable
energy promotion rules ultimately subsidise CO, emissions originating outside of
the power generation sector, rendering them an environmentally useless, but eco-
nomically costly instrument.

A further illustration of conflict between two flexible instruments can be discerned
in the overlap of emissions trading and voluntary declarations on climate protection
by private enterprise. Under a voluntary declaration adopted by major sectors of
German industry in 2000, these had pledged emissions reductions in exchange for
a suspension of further regulatory measures; with the introduction of emissions
trading throughout Europe, however, the federal government was bound to impose
an aggregate limit on emissions for most parties to the agreement. Evidently, this did
not conform with the reasoning of the earlier arrangement, although the government
had no choice in the face of binding supranational commitments.

A third category of frictions can arise when implementing climate legislation in
the context of constitutional doctrines and fundamental rights. On the broader level of
constitutional law, the federal organisation of legislative and executive powers in many
countries may impede effective elaboration and enforcement of climate policies,
where a number of relevant issue fall within the purview of the federal legislator, but
enforcement and administrative operationalisation, in particular, have traditionally
been the prerogative of the federate provinces or states. Also, responding dynami-
cally to changing environmental circumstances may often necessitate the delegation
of legislative powers to executive bodies, whereas many national constitutions
require that important issues attain the democratic legitimacy of statutory law.

Given the universal nature of global warming and the ample scope of mitigating
policies, moreover, subjects may be affected in their individual rights and freedoms
in manifold ways. For instance, emissions trading has been seen to be discriminatory
towards sectors covered by the trading scheme, as opposed to other sectors which
faced no aggregate emission limits. And altogether, with greenhouse gases tradition-
ally subject to no form of management, the new trading system has been held to violate
the established balance between individual rights and public concerns, a balance
which had found its reflection in the general freedom to engage in pollutant opera-
tions subject only to a bound decision of preventive control. Emissions trading, so
the argument of critics, would curtail the legal position of operators and render their
ability to exercise fundamental rights dependent on a discretionary permit.*?

And finally, tensions may arise between different regulatory planes, that is,
divergent climate policies in domestic, supranational, and international law. What is

“ For an overview of the arguments and their proponents, see my discussion in “European
Emissions Trading and Environmental Regulation in the Member States: Irreconcilable Conflict?”
in Teresa Fajardo del Castillo, Christoph Holtwisch, and Tereza Tichad (eds.), Strengthening
European Environmental Law in an Enlarged Union (Aachen: Shaker, 2004), pp. 162 et sqq.
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legal on the domestic plane, for instance, may conflict with precepts of supra — or
international law. A salient illustration are all forms of incentives for the promotion
of renewable energy sources and energy efficiency measures, as well as the free
allocation of allowances to participants in the emissions trading scheme. Depending
on the circumstances in casu, such benefits may be classified as state aid under the
competition rules of the European Community* or as a subsidy under the Agreement
on Subsidies and Countervailing Measures (SCM) administered by the World Trade
Organisation.*

While there have been numerous efforts to reconcile separate normative
environments by way of conflict or exception clauses, the tedious example of
environmentally motivated trade restrictions has shown that institutions tend to
prioritise their own agenda at the expense of any competing rules and objectives.*
A second example is the admissibility of taxes or other charges on bunker fuels for
aviation, which — although permissible under domestic law*® — are precluded by
anachronistic exemptions under the Chicago Convention on International Civil
Aviation?” as well as a number of bilateral agreements, formally known as “Bilateral
Air Service Agreements” (BASAs).*

At the European level, moreover, Directive 2003/96/EC calls on Member States
to “exempt ... from taxation under conditions which they shall lay down for the
purpose of ensuring the correct and straightforward application of such exemptions
and of preventing any evasion, avoidance or abuse ... energy products supplied for
use as fuel for the purpose of air navigation.”® All this has prevented legislators in

4 See Articles 87 and 88 of the Treaty Establishing the Economic Community (EC Treaty), as
amended by the Treaty of Nice Amending the Treaty on European Union, the Treaties Establishing
the European Communities and Certain Related Acts, Nice, 26 January 2001, in force on 1
February 2003, OJ C 80/56 of 10 March 2001.

# Agreement on Subsidies and Countervailing Measures, opened for signature 15 April 1994, 1869
United Nations Treaty Series (1994) 14.

4 For an overview, see Sabrina Shaw and Risa Schwartz, “Trade and Environment in the WTO:
State of Play”, 36 Journal of World Trade (2002), 129.

# Eckhard Pache and Joachim Bielitz, “Rechtliche Rahmenbedingungen einer Kerosinbesteuerung
auf innerstaatlichen Fliigen”, 16 Zeitschrift fiir Umweltrecht (2004), 297-301.

47See article 24 of the Convention on International Civil Aviation (Chicago Convention), Montreal,
7 December 1944, in force on 4 April 1947, 15 United Nations Treaty Series (1944), pp. 295
et sqq., elaborated by International Civil Aviation Organisation, Council Resolution on
Environmental Charges and Taxes, adopted by the Council on 9 December 1996 at the 16th meet-
ing of its 149th session, lit. 2 and 4.

4 Members of the International Civil Aviation Organisation are required to deposit all such bilat-
eral agreements with the Secretariat, which has compiled the roughly 3,000 BASAs in existence in
a two-volume collection, ICAO, Document 9511, Digest of Bilateral Air Transport Agreements
and Supplement 1.

4 See Article 14 (1) of Council Directive 2003/96/EC of 27 October 2003 restructuring the
Community Framework for the Taxation of Energy Products and Electricity, OJ 2003 L 283/51;
Article 14 (2) of the Directive, however, allows Member States to limit the scope of this exemption
“to international and intra-Community transport.” Purely domestic flights, in other words, may be
included in a kerosene taxation scheme.
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several jurisdictions from implementing effective measures to contain emissions
from the most rapidly growing source of greenhouse gases,” delaying any progress
and forcing decision makers to resort to emissions trading as the only permissible
measure.”!

2.2.3 Coherence by Design: Envisioning a Domestic
Climate Management Regime

Legislation implementing domestic climate policy is frequently encumbered by a
number of tensions and outright conflicts. Increased harmonisation and simplification
within an integrated policy framework also suggest themselves as a possible channel
of improved energy and climate regulation, including better delivery of central
objectives and principles to often wary addressees. Of course, a solution at the
international or regional level would be preferable for various reasons, notably to
lessen the concern about impacts on competitiveness and environmental efficacy.
On the international plane, however, the consensus required for a sufficiently
ambitious climate regime is currently absent, with the international community
already facing challenges in the adoption of fairly moderate targets. At the regional
level, in turn, legislative bodies tend to lack the necessary powers for comprehen-
sive regulation of greenhouse gases, as is illustrated by the European Union, where
political opinion might be more favourable than in an international setting, but the
establishing treaty confers no comprehensive power to legislate climate and energy
policy. With that in mind, the following sections will outline some considerations
relating to the establishment of a domestic scheme to manage greenhouse gas emis-
sions, starting with the possible sources of a legal mandate, the most important
objectives, and tentative design elements.

2.2.3.1 The Legal Context — Identifying a Mandate

Before addressing the material objectives and design options of a comprehensive
management regime for greenhouse gases, the current legal framework should first
be assessed with a view to potential bases for such sweeping reform. In an area as
sensitive as energy and climate change, after all, far-reaching policies are likely to
find many linkages with fundamental tenets of constitutional law and economic

ntergovernmental Panel on Climate Change (IPCC), Special Report on Aviation and the Global
Atmosphere (Cambridge: IPCC/WMO/UNEDP, 1999), especially chapter 6.

31 See, notably, Proposal for a Directive of the European Parliament and of the Council amending
Directive 2003/87/EC so as to Include Aviation Activities in the Scheme for Greenhouse Gas
Emission Allowance Trading within the Community of 20 December 2006, COM(2006) 818 final.
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regulation, all of which could impede the adoption of a uniform regime. At the
same time, however, the legal order has gradually evolved to accommodate new and
increasingly urgent environmental concerns, providing various gateways for a genu-
ine mandate to support the adoption of a stringent climate policy architecture.

First and foremost, mitigation objectives entered by the government provide a
strong foundation for comprehensive measures to meet these binding commitments,
something a harmonised and consistent strategy is likely to facilitate. At the level of
legal doctrine, one can point to the state objectives of environmental protection
and intergenerational sustainability enshrined in constitutional documents such as
the German Basic Law,” as well as the principle of coherence affirmed by many
constitutional courts, effectively ruling out legislation that stipulates irreconcilable
obligations for one and the same addressee.> Further support for a harmonised and
consistent management scheme may be derived from the principle of integration,
which has been vested in the status of positive law by the Member States of the
European Community,> and the principle of proportionality, which could poten-
tially impose a limit on cumulative burdens flowing from the overlap of different
measures and policies.*

In many jurisdictions, energy and climate legislation has, to date, been based
on the existing power to regulate economic activity as well as, more specifically,
ambient air pollution.®® Accordingly, there has been ample discussion whether the
comprehensive management of greenhouse gases automatically incurs a violation
of the fundamental right to engage in economic activity, manifested in an alleged
right to use air as a resource and a medium for the absorption of emitted greenhouse
gases. Indeed, in a decision on the responsibility of the state to compensate damage
arising from air pollution, the German Federal Constitutional Court observed in a
that “as a medium, ‘air’ is not subject to a management system under public law
pursuant to which the holders of basic rights would generally be barred from access,

2See Article 20a of the German Basic Law, as amended on 27 October 1994, BGBI. Part I (1994),
3146, which reads: “[t]he state, aware of its responsibility for present and future generations, shall
protect the natural sources of life within the framework of the constitutional order through the
legislature and, in accordance with the law and the principles of justice, the executive and the
judiciary.”

3 In its judgment of 7 May 1998 in Case 2 BvR 1991/95, Records of the Federal Constitutional
Court (BVerfGE) (1998), 106, at 118, the Federal Constitutional Court addressed the permissibility
of municipal waste and packaging charges, and found that “[t]he rule of law binds all legislative
organs of the Federation and the Ldnder to coordinate their legislation in such a way as to prevent
norm addressees from being confronted with countervailing rules which render the legal order
contradictory” (translation by the author).

3 See Article 6 of the EC Treaty, supra note 43, which reads: “Environmental protection
requirements must be integrated into the definition and implementation of the Community
policies and activities referred to in Article 3, in particular with a view to promoting sustainable
development.”

3 On this argument, see Michael Kloepfer, Umweltrecht (3rd ed., Munich: C.H. Beck, 2004),
Chap. 5 Annot. 284.

% See Article 74 (1) Nos. 11 and 24 of the German Basic Law.
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and according to which use would depend on allocation by state bodies subject to
their discretion.”’

Applied to the context of climate change, such an understanding would preclude
the comprehensive management of greenhouse gas emissions within an overarching
framework, and would, instead, favour legislation in response to situational threats
and narrowly defined issue areas. Unsurprisingly, that very approach has also
been responsible for the current policy architecture, where individual policies and
measures have accumulated without overall coordination, resulting in the conflicts
identified in the preceding section.

Called upon to decide a challenge against the emissions trading legislation in
Germany, for instance, the Federal Administrative Court has clarified that “air”
could never fall within the ambit of private property, and that, instead, the rules on
emissions trading merely regulate the use of property “insofar as is necessary for the
general interest.” In other words, the Court concluded that the emissions trading
scheme was an appropriate, necessary and proportional means of protecting the
global climate, and that it had merely led to the partial reorganisation of that specific
area of law without infringing on the vested rights, both nationally and under
Community law, of market participants.”® Given the growing currency and media
attention afforded to climate change in recent months, this perception is likely to
have become more popular, providing the dogmatic basis for stringent and compre-
hensive management of greenhouse gas emissions in Germany.

2.2.3.2 Integrated Greenhouse Gas Management — Clinching the Objective

Any attempt to create an overarching framework for the management of greenhouse
gas emissions will subsequently require the definition of uniform policy objectives.
Not only is specification of a common purpose a prerequisite for the determination
of substantive principles and regulatory instruments, but its very existence may
also have a unifying effect on the subsequent implementation process. Clear objec-
tives have therefore proven essential for effective governance of environmental
challenges in the past.” Materially, however, these objectives will vary with the
substantive scope afforded to the management scheme.

When deciding on the scale of the policy architecture, legislators will be called
upon to make a strategic decision on its perimeters. Generally speaking, they can
choose to either focus on greenhouse gas emissions and their limitation, or also
include broader aspects of energy market regulation and its concurrent aims of

7 See Federal Constitutional Court, Decision of 26 May 1998, Case 1 BvR 180/88, 51 Neue
Juristische Wochenschrift (1998), 3264, at 3266 (translation by the author).

3 See, notably, the judgment by the Federal Administrative Court (Bundesverwaltungsgericht),
30 June 2005 (BVerwG 7 C 26.04), affirming that the introduction of emissions trading violated
neither European fundamental rights nor the provisions of the Basic Law.

¥ Rudolf Steinberg, Der dkologische Verfassunsstaat (Frankfurt am Main: Suhrkamp, 1998), at 171.
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energy security and an affordable, competitive energy supply. Although inherently
different from mitigation policies, in turn, measures to adapt to global warming
could also be included within the ambit of a management regime.

In all cases, however, substantive guidance will follow from any quantitative
reduction commitments entered under international or supranational law, helping
define the level of ambition that needs to be pursued with the overall management
scheme. By necessity, moreover, a management scheme will have to address central
aspects of the energy sector, given that achievement of the foregoing reduction
targets will be conditional on a gradual transition to sustainability through improved
efficiency in the exploitation of energy resources as well as in the generation,
conversion, distribution, and end use of energy, but also a shift in the structure of
energy sources towards increased use of renewable energy.*

Still, if the elaboration of a comprehensive management scheme is also meant to
reduce tensions and conflicts between this scheme and other policies as well as
within the scheme itself, it should aspire towards some general objectives of a
systemic nature. Altogether, the management scheme should strive for the largest
possible degree of consolidation and integration, ensuring the compatibility, consis-
tency and complementarity of its various constituent policies and measures. With
normative unity a central condition for the success of greenhouse gas mitigation,
individual elements of this strategy must be deployed in conformity with the existing
regulatory framework.5!

By way of illustration, emissions reduction policies should be aligned with
energy market rule to avoid tensions between the pursuit of a more sustainable
energy supply and further market liberalisation. Ultimately, a comprehensive man-
agement scheme should avoid sending the contradictory signals relayed by current
policies in place, and instead foster a high degree of harmony in its terminology,
substantive goals and principles, and regulatory instruments. Another priority
should be placed on curbing the excess regulation of earlier decades, reducing nor-
mative complexity and redundant bureaucratic obligations.®

Clear, simple and transparent norms may help reduce administrative costs
and also promote identification by their addressees, thereby improving the pros-
pects for adequate implementation. Accordingly, a comprehensive management
scheme could seek to streamline mandatory procedures and consolidate permitting
requirements. Given the dynamic nature of climate change and evolving responses
at the regional and international plane, finally, the management scheme should be
sufficiently flexible to accommodate external change. In order to safeguard the

% For an overview, see Martin Janicke and Tobias Wiesenthal, “Eckpunkte und Entwicklungslinien
einer nachhaltigen Energiewirtschaft”, 15 Zeitschrift fiir Umweltrecht (2004), 385, at 385.

o See, for instance, Annex VIII No. 9 of Directive 2005/32/EC of the European Parliament and of
the Council of 6 July 2005 establishing a Framework for the Setting of Ecodesign Requirements
for Energy-using Products and amending Council Directive 92/42/EEC and Directives 96/57/EC
and 2000/55/EC of the European Parliament and of the Council, OJ 2005 L 191/29.

©2Michael Rodi, “Instrumentenvielfalt und Instrumentenverbund im Umweltrecht”, 15 Zeitschrift
fiir Gesetzgebung (2000), 231, at 234.
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coherence of the overall scheme, however, future amendments should be subjected
to an appropriate assessment procedure designed to identify potential impacts,
as should any legislation adopted by administrative entities based on powers con-
ferred to them.®

Such a Greenhouse Gas Management Act would ideally consist of a general
part outlining the shared objectives, definitions, and principles, and a specific part
focusing on individual sectors or issue areas, and the measures adopted within its
ambit. In the general part, accordingly, the legislator could draw attention to mitiga-
tion commitments entered under international law and specify a global greenhouse
gas reduction target, breaking this aggregate objective down to different sectors and
activities. General principles could include a duty to take protective and preventive
action against climate change, or the duty to use energy efficiently.

As for the selection of suitable instruments, the overall aim should be to arrive at a
combination of different instruments capable of influencing individual and collective
allocation decisions in line with the objectives defined earlier, and addressing all
sources of greenhouse gas emission within the substantive and geographic scope of
the Greenhouse Gas Management Act. All instruments currently in use or otherwise
discussed for global warming mitigation are theoretically available, including:

* regulations and standards specifying mandatory abatement technologies or mini-
mum requirements for pollution output;

* taxes and charges imposed on undesirable activity by a source;

 tradable permit schemes establishing a limit on aggregate emissions by specified
sources and allowing trade among them;

e voluntary agreements between a government authority and one or more private
parties with the aim of achieving emissions reductions beyond compliance with
regulated obligations;

» subsidies and incentives awarded to an entity for performing a specified action;

* information instruments requiring public disclosure of environmentally related
information, including labelling programmes and rating and certification systems;
as well as

* research and development measures involving direct government funding and
investment for innovative approaches to mitigation or the infrastructure of
emissions reductions.*

9 As a suitable model for such an assessment, one might refer to the legislative impact assess-
ment required by Section 44 of the Common Rules of Procedure of the Federal Ministries
(Gemeinsame Geschdftsordnung der Bundesministerien — GGO), 26 June 2000, Legislative and
Ministerial Gazette (GMBI) (2000), pp. 525 et sqq., as well as the creation of a special institution
with the National Norm Review Committee Act (Gesetz zur Einsetzung eines Nationalen
Normenkontrollrates — NKRG), 14. August 2006, BGBI. 1 (2006), pp. 1866 ef sqq.

% This list is based on the draft Working Group III contribution to the Intergovernmental Panel on
Climate Change Fourth Assessment Report, Climate Change 2007: Mitigation of Climate Change
(Cambridge: Cambridge University Press, 2007), Chapter 13.1.1, available on the Internet at:
<http://www.mnp.nl/ipcc/pages_media/FAR4docs/chapters/CH13_Policies.pdf> (last accessed on
1 June 2007), and is by no means comprehensive.
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Further instruments might include planning and impact assessment procedures
as well as liability rules and criminal sanctions, to name but a few. In order to
achieve the strategic objectives of greater consolidation and integration, however, it
is imperative that these instruments be carefully screened on the basis of appropriate
criteria prior to their inclusion in a Greenhouse Gas Management Act, in order to
avoid inconsistencies, conflicts and regulatory overlap.® And this is the most
challenging stage in the elaboration of a suitable instrument mix. Commonly cited
criteria of policy choice, such as those outlined by the Intergovernmental Panel on
Climate Change in consecutive Assessment Reports, are generally too formulaic
and abstract to allow for the contextuality of selection processes and the manner in
which policy instruments are both formulated and implemented within a sophisti-
cated matrix of interests, procedures and institutional mandates as well as material
legal constraints.

Accordingly, criteria such as environmental effectiveness, cost effectiveness,
distributional considerations and institutional feasibility may provide initial guidance,
but are unable to determine the outcome of any given selection process.® Additional
criteria, such as market conformity, administrative and transaction costs, political
acceptance and legitimacy, openness to innovation, and the degree of flexibility and
reflexiveness, may also prove helpful, but are equally unable to place the choice of
instruments on a purely rational, objective and universally acceptable basis. In that
sense, scholars and decision makers will arguably face their most important task
when it comes to identifying suitable selection criteria based on the actual necessities
at hand, engaging in an interdisciplinary and practically relevant discourse.®’

2.3 Instrument Choice at the International Level

Past decades have seen an astounding proliferation of international arrangements in
the area of the environment. A widespread perception that these have proven only
marginally successful sparked growing interest, both institutional and academic,
in the conditions and requirements of improved environmental governance. Over
time, this shift in attention from the design of new international environmental
arrangements to their evaluation and improvement has elicited a number of indi-
vidual and collaborative research efforts across academic disciplines, producing a

% See, for instance, European Commission, Green Paper on Market-Based Instruments for
Environment and Related Policy Purposes, 28 March 2007, COM(2007) 140, at pp. 8 et seq.

% Gawel, supra note 38, at 9, affirms that such theoretical criteria suffer from insufficient infor-
mation on complex chains of causality, physical damage functions, persuasive valuation criteria
based on contingent perception of utility, and macroeconomic costs of reallocating production
factors to environmental protection, all rendering such welfare-based approaches to the descrip-
tion of instruments “at best a general reference system depicting ideal conditions in society”
(translation by author).

9 See, for instance, Rodi, supra note 62, at 241.
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wealth of output and generating intense debate. In effect, research on the role and
consequences of environmental regimes, treaties, and institutions became such a
dominant part of the study of international relations at one point that it compelled a
scholar to speak of a “veritable growth industry” and a “driving force” in his field.®
Much of the resulting literature has focused on specific dimensions of regime
performance, with the greatest weight being afforded to questions of effectiveness,
followed by research on economic impacts, fairness, and equity.®

But even within these narrow categories, terms and definitions have varied greatly
due to “elusive” concepts involving “daunting evaluative and analytical problems”
that have given rise to much “disagreement, both in method and approach and in
substantive views”. Significant variations in the focus of relevant studies, as well as
the distinct intellectual backgrounds and orientation of their authors, have resulted
in very different approaches to the measurement of performance in terms of outputs,
outcomes, and impacts. Research on the effectiveness of international environmen-
tal governance, for instance, was initially prompted by a shared concern about the
ability of cooperative arrangements to influence state behavior, and hence focused
on issues of regime design and improved compliance management. But definitions
of what exactly constitutes “effective” governance differed widely in earlier research,
with some authors merely seeking behavioral change or observable political effects,
while others set the threshold higher by looking for an improvement in — or even
resolution of — the situation that necessitated cooperation in the first place. Although
later research has become more critical in terms of applied methods and concepts,
even a recent shift to more empirical and quantitative approaches has failed to
altogether eliminate some of the more persistent epistemic challenges in the study
of regime effectiveness, including identification of the purpose of cooperation
and of causal connections between governance systems and subsequent behavioral
or physical change.

While the conceptual limitations of this line of research are thus readily apparent,
the work to date reflects a sophisticated intellectual effort to determine whether
international environmental cooperation plays a role in shaping collective action
and social practices. Progress has been made, in particular, when it comes to
distinguishing normative and utilitarian motives for state behavior and extending
the perception of environmental compliance beyond binary treaty observance to a
more managerial process focused on clarity, capacity, and priority, in which soft
incentives and facilitation play as much a role as traditional legal coercion.
More recently, scholars have responded to the rapid growth in environmental
regimes by focusing on regime fragmentation and overlap, discussing options to
manage conflicts and leverage synergies between multiple levels of governance and
concurrent governance systems.

% Michael Ziirn, “The Rise of Internavtional Environmental Politics: a Review of Current
Research”, 50 World Politics (1998), 617-649, at 649.

% Ronald B. Mitchell, “Evaluating the Performance of Environmental Institutions: What to
Evaluate and How to Evaluate it?” in Oran R. Young, Leslie A. King, and Heike Schroeder (eds),
Institutions and Environmental Change (Cambridge: MIT Press, 2008), 79-114.
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Overall, there can be little doubt that our comprehension of international
environmental cooperation has been greatly advanced, from the earliest stages of
diplomatic negotiations to the final application and enforcement of individual
arrangements. Nonetheless, studies of regime performance have so far failed to yield
a set of clear and robust generalizations about the conditions for successful environ-
mental governance. In particular, aspects other than compliance and effectiveness,
such as economic impacts, fairness, and legitimacy, have received less systematic
consideration in the absence of large, integrated research networks. Future work
is likely to address such remaining gaps while further improving the clarity and
transparency of analysis. Standardized definitions of key concepts, more rigorous
comparison of findings across projects and disciplines, and use of advanced
methods such as statistical analysis, simulations, and integrated case studies will help
aggregate cumulative knowledge about the dynamics that affect regime formation
and implementation. In the meantime, however, the research agenda remains
heterogeneous, underscoring the earlier assertion that no single approach can capture
the diverse ways of looking at international environmental cooperation, calling
instead for a case by case determination of suitable evaluation criteria.

Existing surveys of alternative approaches to international climate governance
have already devoted significant intellectual effort to defining generally applicable
criteria for the evaluation of cooperative frameworks. What is more, they have been,
to a greater or lesser extent, able to build on the cumulative insights offered by previous
research on the assessment of domestic environmental policy and international
environmental governance. Still, the criteria proposed in relevant literature to date are
fairly heterogeneous. Only one criterion — environmental effectiveness —is common
to all proposals, and even that is characterized by variations in the conceptual
definition and scope. Other criteria, such as economic implications and considerations
of equity, feature in a majority of studies, but again, their material content varies
substantially. Comparisons across surveys become virtually impossible.



Chapter 3
Exploring the Landscape of Climate Law
and Scholarship: Two Emerging Trends

Kati Kulovesi

Abstract Exploring the landscape of climate law, this chapter identifies two emerging
trends increasingly visible in climate law scholarship. The first relates to the multi-
layered nature of climate law. Here, the chapter argues that our understanding of
the complex web of legal norms that address climate change necessitates research
that also takes into consideration interactions between various sources of legal
authority in regulating climate change, including their hierarchies, synergies and
tensions. In addition to benefitting those implementing climate law on the ground,
such an approach makes it possible to analyse the global implications of climate
law, including its effectiveness and the mutual supportiveness of its various layers.
The second relates to deformalization of climate law; the expanding role of non-state
actors, soft law instruments and informal collaboration in global efforts to address
climate change. While climate law scholarship is increasingly paying attention to this
phenomenon, this chapter argues that accounting for the role of non-state actors and
voluntary regulatory initiatives involves some important doctrinal challenges,
including how to avoid becoming overtly descriptive and retain a normative focus.

3.1 Introduction

The emergence of the notion ‘climate change law’ reflects the growing volume and
complexity of regulatory activity around climate change. Lawyers have begun to spe-
cialize in climate change issues, and they often do so by familiarizing themselves
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with legal norms related to climate change across jurisdictions and legal regimes.
While the United Nations Framework Convention on Climate Change (UNFCCC)!
and its Kyoto Protocol® have played a key role in driving and guiding the develop-
ment of climate law, climate change is governed and regulated at multiple levels,
from the international, regional and national to the local and transnational ones, and
with the involvement of diverse actors. Such regulatory diversity is understandable
given the complexity of the underlying problem. As Held and Hervey indicate,
the climate change challenge is “multifaceted and multi-layered” and it demands
“effective policy at the level of both the nation-state and global governance.”
The expansion of climate law can also be seen as a sign of the increasing main-
streaming of climate change; its integration into other policy domains; and its uptake
by a range of organizations.® Thus, already in its current form, the territory of
climate change law extends far beyond the UNFCCC and international law.°

From the scholarly perspective, climate law is still in its infancy. In line with the
present book’s attempt to charter the doctrinal territory of this emergent legal
discipline, this chapter identifies two trends increasingly reflected in climate law
scholarship and discusses their research implications. The first trend is the growing
recognition that climate change, a global problem requiring local action, is governed
and regulated at multiple levels. Given the transboundary nature of the underlying
problem, climate law appears to have a tendency to cross legal and geographical
boundaries. As a result, questions concerning the interplay between various sources
of legal authority, including their hierarchies, synergies and tensions, are particu-
larly relevant for climate law research and would arguably benefit from increased
doctrinal attention. The second trend relates to deformalization; the involvement
of a multitude of non-state actors in global efforts to address climate change and
the increasing reliance on soft law instruments and informal collaboration.” Global
climate change cooperation encompasses a range of local and regional initiatives,

!'United Nations Framework Convention on Climate Change, 9 May 1992, New York, in force 21
March 1994, 31 International Legal Materials (1992), 849.

2Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 10
December 1997, in force 16 February 2005, 37 International Legal Materials (1998), 22.

3 For a comprehensive overview, see Farhana Yamin and Joanna Depledge, The International
Climate Change Regime: A Guide to Rules, Institutions and Procedures (Cambridge, UK:
Cambridge University Press, 2004).

‘David Held and Angus Hervey, “Democracy, Climate Change and Global Governance: Democratic
Agency and the Policy Menu Ahead”, in David Held, Angus Hervey and Marika Theors (eds),
The Governance of Climate Change: Science, Economics, Politics & Ethics (Cornwall: Polity
Press, 2011) 89, at 89.

5> Harriet Bulkeley and Peter Newell, Governing Climate Change (London and New York:
Routledge, 2010), at 106.

¢For an overview of the multifaceted nature of climate change governance, see Liliana B. Andonova
et al., “Transnational Climate Governance”, 9 Global Environmental Politics (2009), 52.

"Ibid., at 54-56. See also Michele M. Betsill and Harriet Bulkeley, “Cities and the Multi-level
Governance of Global Climate Change”, 12 Global Governance (2006), 141, at 144; Chukwumerije
Okereke, Harriet Bulkeley and Heike Schroder, “Conceptualizing Climate Governance Beyond the
International Regime”, 9 Global Environmental Politics (2009), 58.
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cooperation between the public and private sectors, voluntary private sector initiatives
and activities by civil society.® Accounting for the plural mix of regulatory initia-
tives around climate change involves, however, some important theoretical and
ideological challenges, including how to avoid becoming overtly descriptive and
retain a normative focus.

Overall, the landscape of climate law is characterised, inter alia, by multiple layers,
overlapping sources of legal authority, deformalization and recurrent interactions
between legal systems, regimes and actors involved. This regulatory complexity
presents challenges for the emergent climate law scholarship.” Such questions are
not, however, limited to the sphere of climate law. Globalization has impacted most
fields of law, prompting scholars to develop new approaches focusing on themes,
such as global legal pluralism,' global administrative law,!' fragmentation'?> and
constitutionalization' of international law, and so on. Given its close links with

$Bulkeley and Newell, Governing Climate Change, supra, note 5; Karin Bickstrand, “Accountability
of Networked Climate Governance: The Rise of Transnational Climate Partnerships”, 8 Global
Environmental Politics (2008), 74; Liliana B. Andonova, “Public-Private Partnerships for the
Earth: Politics and Patterns of Hybrid Authority in the Multilateral System”, 10 Global
Environmental Politics (2010), 25; Elisa Morgera and Kati Kulovesi, “Public-Private Partnerships
for Wider and Equitable Access to Climate Technologies”, in Abbe Brown (ed.), Environmental
Technologies, Intellectual Property and Climate Change: Accessing, Obtaining and Protecting
(forthcoming, Edward Elgar, 2012); Kristine Kern and Harriet Bulkeley, “Cities, Europeanization
and Multi-Level Governance: Governing Climate Change through Transnational Municipal
Networks”, 47 Journal of Common Market Studies (2009), 309; Betsil and Bulkeley, “Cities and
the Multi-level Governance of Global Climate Change”, supra, note 7.

?On research challenges related to transnational environmental law in general, see Elizabeth Fisher,
“The Rise of Transnational Environmental Law and the Expertise of Environmental Lawyers”,
1 Transnational Environmental Law (2011), 1 Transnational Environmental Law (2012), 43 at
45-47.

For an overview, see Simon Roberts “After Government? On Representing Law without a State”,
68 Modern Law Review (2005), 1. See also Giinther Teubner, “Global Bukowina: Legal Pluralism
in the World Society”, in Giinther Teubner (ed.), Global Law without a State (Aldershot: Dartsmouth,
1997), 3; Oren Perez, Ecological Sensitivity and Global Legal Pluralism. Rethinking the Trade and
Environment Conflict (Oxford and Portland, Oregon: Hart Publishing, 2004); and Paul Schiff
Berman, “Global Legal Pluralism”, 80 Southern California Law Review (2007), 1155.

' Benedict Kingsbury, Nico Krisch and Richard B. Stewart, “The Emergence of Global
Administrative Law”, 68 Law and Contemporary Politics (2005), 15; Nico Krisch and Benedict
Kingsbury, “Introduction: Global Governance and Global Administrative Law in the International
Legal Order”, 17 European Journal of International Law (2006), 1.

12 Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion
of International Law. Report of the Study Group of the International Law Commission finalized
by Martti Koskenniemi, UN. Doc. A/CN.4/L.682, 13 April 2006; Frank Biermann et al.,
“The Fragmentation of Global Governance Architectures: A Framework for Analysis”, 9 Global
Environmental Politics (2009), 14. See also Harro van Asselt, “Managing the Fragmentation of
International Climate Law” in Chapter 13 of the present volume.

13 Jan Klabbers, Anne Peters and Geir Ulfstein, The Constitutionalization of International Law
(Oxford et al.: Oxford University Press, 2009); Jeffrey L. Dunoff, “The Politics of International
Constitutions: The Curious Case of the World Trade Organization”, in Jeffrey L. Dunoff and Joel
P. Trachtman (eds), Ruling the World? Constitutionalism, International Law, and Global
Governance (Cambridge et al.: Cambridge University Press, 2009), 178, at 179; Mattias Kumm,
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many of the underlying questions, climate law appears to present ample opportunities
to further explore and engage with these themes.

This chapter begins by illustrating in Sect. 3.2 the multi-layered nature climate
change law and the diversity of actors involved. By describing the multitude of
legal sources that commonly apply in parallel to a single carbon transaction under
the Clean Development Mechanism (CDM), established under the Kyoto Protocol,
it highlights the complexity of the regulatory landscape that lawyers and various
other actors working on the CDM must navigate. Section 3.3 considers interactions
between various sources of legal authority in regulating climate change, arguing
that such questions are increasingly relevant for climate law research. This is
partly due to the growing tendency of some actors, including the European Union
(EU), to try to influence legal developments outside their territory, especially con-
cerning climate change mitigation. However, legal norms related to climate change
interact also in other ways, as the chapter shows. For example, national legislation
on Green Investment Schemes in some Central and Eastern European countries
complements international rules on emissions trading under the Kyoto Protocol.
Finally, Sect. 3.4 addresses the trend of deformalization and the role of the private
sector and other non-state actors in the field of climate change law. Non-state actors
play a critical role in the battle against dangerous climate change both because
they are effectively responsible for global greenhouse gas emissions and also
because it has been estimated that they will be responsible for the vast majority of
future financial flows to address climate change. They are also increasingly engag-
ing in various public-private partnerships and voluntary regulatory activities around
climate change. Ignoring these initiatives and the various associated soft law instru-
ments would mean painting an incomplete picture of the landscape of climate
change law. However, the argument here is that accounting for the role of the private
sector and voluntary regulatory initiatives also involves some important theoretical
and ideological challenges.

3.2 Mapping the Landscape of Climate Change Law

3.2.1 Role of the UNFCCC

International law has played an important role in driving the development of
climate change law. In its first resolution on climate change in 1988, the United
Nations (UN) General Assembly recognized climate change as “a common concern

“The Cosmopolitan Turn in Constitutionalism: On the Relationship between Constitutionalism in
and beyond State”, in Jeffrey L. Dunoff and Joel P. Trachtman (eds), Ruling the World?
Constitutionalism, International Law, and Global Governance (Cambridge et al.: Cambridge
University Press, 2009), 258, at 260.
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of mankind.”'* It agreed that “necessary and timely action should be taken to deal
with climate change within a global framework.”> The UNFCCC, adopted in 1992,
has attracted 195 Parties, thus becoming universal in scope. It forms the basis for a
dynamic and rapidly evolving international legal regime. One of the key arguments
supporting universal climate change cooperation is that it addresses the problem of
free riding and reduces the costs of both mitigation and adaptation.'® Furthermore:
“No two countries will face exactly the same situation in terms of impacts or the
costs and benefits of action, and no country can take effective action to control the
risks that they face alone.”!” The international legal response to climate change also
involves fundamental questions concerning justice, equity and fairness. Countries
that have contributed least to the problem are projected to suffer the most serious
consequences of climate change, especially the small island developing States,
African countries and least developed countries. Given that it brings together both
those responsible for the problem and those suffering its most severe consequences,
my argument is that the UNFCCC enjoys a high degree of legitimacy as a negotiating
forum and legal framework for addressing climate change.

Despite its significant evolution over the past 20 years, the UNFCCC regime is
yet to deliver a robust legal architecture that ensures the ultimate objective enshrined
in Article 2 of the Convention of avoiding dangerous anthropogenic climate change
and is in line with the global long-term goal of limiting temperature increase to 2°,
formally adopted by UNFCCC Parties in 2010.'8 In fact, the effectiveness of the UN
climate regime and its ability to engage key countries in meaningful mitigation
action have been questioned a number of times over the years." Especially in the
aftermath of the 2009 UN Climate Change Conference in Copenhagen, several
mostly complementary venues of international climate change cooperation have
emerged? although the argument has also been made that instead of trying to reach
consensus among 195 Parties, efforts to enhance climate change mitigation should

'“UN General Assembly Resolution, Protection of global climate for present and future generations
of mankind, UN Doc. A/RES/43/53, 6 December 1988, para. 1.

15Ibid., para. 2. Emphasis added.

1 Nicholas Stern, The Economics of Climate Change. The Stern Review (Cambridge et al.:
Cambridge University Press, 2006), at 510.

7Tbid.

8 UNFCCC, supra note 1, Art. 2; Decision 1/CP.16, The outcome of the work of the Ad Hoc
Working Group on Long-term Cooperative Action under the Convention, UN Doc. FCCC/
CP/20010/7/Add.1, 15 March 2011.

19 See, for example, Gwyn Prins and Steve Rayner, “Time to Ditch Kyoto?”, 449 Narure (2007),
973; and Rafael Leal-Arcas, “Top-Down Versus Bottom-Up Approaches for Climate Change
Negotiations: An Analysis”, 24 January 2012, available at: http://ssrn.com/abstract=1950210
(last accessed on 1 March 2012).

2 For an overview of such claims, see Camilla Bausch and Michael Mehling, “Addressing the
Challenge of Global Climate Mitigation. An Assessment of Exiting Venues and Institutions”,
August 2011, available at: http://library.fes.de/pdf-files/iez/08466.pdf (last accessed on 29
February 2012).
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focus on major emitters.”! Meanwhile, long-term negotiations continue under the
UNFCCC, with the current deadline of concluding a new global climate treaty by
2015, to be implemented from 2020.? The argument here is that even accomplishing
this important but challenging task, the landscape of climate change law will remain
multi-layered and colourful. The following example concerning the CDM illustrates
that taking into account a plural mix of legal sources is necessary even where the
legal mechanism is firmly founded in an international climate treaty. Furthermore, a
global climate agreement may well prove elusive concerning some sectors or actors.
All this highlights the need for climate law research to take into consideration
legal initiatives both within and outside the UNFCCC framework, exploring their
linkages, synergies and tensions.

3.2.2 Regulation of the CDM: Multiple Layers,
Diverse Actors and Deformalization

The CDM is a good way to illustrate my argument that climate law often derives
from a plural mix of normative sources. Legal norms applicable to a single carbon
transaction under the CDM under the CDM often originate from a variety of overlap-
ping sources, including the Kyoto Protocol, Marrakesh Accords, CDM Executive
Board, the project host country and possibly also the purchasing country. In addi-
tion, the Emission Reductions Purchase Agreement (ERPA) typically lays down a
number of contractual obligations for the seller and buyer of Certified Emission
Reductions (CERs), effectively creating a second legal layer, dominated by private
international law and running parallel with the CDM project cycle regulated
under the Kyoto Protocol.”*> CDM project participants sometimes also choose to
seek compliance with voluntary standards, such as the CDM Gold Standard, that
have been produced through civic regulatory initiatives. Finally, CERs themselves are
typically subject to a multitude of norms, including accounting rules and practices,
taxation rules, as well as rules on ownership and liability.

The legal foundation of the CDM is in Article 12 of the Kyoto Protocol. This
general treaty provision did not include the necessary details for operationalizing
the CDM. Instead, the text of the Kyoto Protocol tasked the Conference of the
Parties serving as the meeting of the Parties to the Kyoto Protocol (COP/MOP) with
elaborating “modalities and procedures with the objective of ensuring transparency,
efficiency and accountability through independent auditing and verification of

2 Leal-Arcas, “Top-Down Versus Bottom-Up Approaches for Climate Change Mitigation”, supra,
note 19, at 2.

2 Decision 1/CP.17, Establishment of an Ad Hoc Working Group on the Durban Platform for
Enhanced Action, UN. Doc. FCCC/CP/2011/9/Add.1, 15 March 2012, paras. 2 and 4.

2 For critical discussion, see Anne-Marie Klijn, Joyeeta Gupta and Anita Nijboer, “Privatizing
Environmental Resources: The Need for Supervision of Clean Development Mechanism
Contracts?”, 18 Review of European Community and International Environmental Law (2009), 172.
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project activities.”** Detailed rules for the CDM were subsequently adopted as part
of the 2001 Marrakesh Accords and they regulate key aspects of the project cycle,
including baseline development, validation and registration of the CDM project as
well as verification and certification of CERs.? The general CDM rules adopted
in Marrakesh have been subsequently complemented by decisions laying down
rules for sink?® and small-scale projects?” under the CDM, and further COP/MOP
guidance on various other issues related to the CDM.

Article 12 of the Kyoto Protocol also established the CDM Executive Board, tasked
with supervising the CDM.* The CDM Executive Board plays an important role in
regulating the CDM. It creates detailed rules through its decisions, addressed mainly
at the thousands of private and public actors implementing CDM projects on the
ground. This institutional structure has resulted in the evolution of a complex web of
rules and requirements applicable to the CDM. It has also been argued that “the Board’s
decision-making practice is often not predictable, and many of its decisions have come
as a surprise to project participants and technical experts.”* After complaints from
a number of stakeholders that the regulation of the CDM was quickly becoming too
difficult to grasp, the COP/MOP requested the CDM Executive Board to develop a
catalogue of its decisions.*® As of 2012, this online tool remains under development
by the UN Climate Change Secretariat. Thus far, a more influential initiative to
categorize CDM rules has been the CDM Rulebook, known as the “definitive online
database on CDM rules” developed and maintained by law firm Baker & McKenzie
with initial funding from eight donor countries and organizations.*' The database is
updated after each meeting of the CDM Executive Board and the COP/MOP.

The CDM is also a prime example of a public-private partnership that seeks to
promote climate change mitigation and sustainable development. Private entities are

2 Kyoto Protocol, supra, note 2, Art. 12.7.

% Decision 3/CMP.1, Modalities and procedures for a clean development mechanisms defined in
Article 12 of the Kyoto Protocol, UN Doc. FCCC/KP/CMP/2005/8/Add.1, 30 March 2006. The
Marrakesh Accords were originally adopted by COP 7 in 2001, but their formal adoption under the
Kyoto Protocol took place at COP/MOP 1 in 2005.

26 Decision 5/CMP.1, Modalities and procedures for afforestation and reforestation project activities
under the clean development mechanism in the first commitment period of the Kyoto Protocol, UN
Doc. FCCC/KP/CMP/2005/8/Add.1, 30 March 2006.

" Decision 4/CMP.1, Guidance relating to the clean development mechanism, Annex II, Simplified
modalities and procedures for small-scale CDM project activities and Decision 6/CMP. 1, Simplified
modalities and procedures for afforestation and reforestation project activities under the clean
development mechanism in the first commitment period of the Kyoto Protocol and measures to
facilitate their implementation, UN Doc. FCCC/KP/CMP/2005/8/Add.1, 30 March 2006.

2 Kyoto Protocol, supra, note 2, Art. 12.4.

2 Charlotte Streck and Jolene Lin, “Making Markets Work: A Review of the CDM Performance
and the Need for Reform”, 19 European Journal of International Law (2008), 409, at 410.

30 Overall, several reform proposals for the CDM have been put forward by both states and
private actors, many of which are currently being explored through the CDM Policy Dialogue,
launched in 201 1. More information is available at: http://cdmpolicydialogue.org/ (last accessed
on 30 April 2012).

3 The CDM Rulebook, available at: http://www.cdmrulebook.org/ (last accessed on 26 March 2012).
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largely responsible for financing and implementing CDM projects on the ground. They
also perform key functions in terms of ensuring compliance with the international
CDM rules by validating the projects and verifying the ensuing emission reductions.*
All this goes to show that what was originally a provision in an international treaty
has become a dynamic regulatory process that involves not only sovereign states
that are Parties to the Kyoto Protocol, but also the CDM Executive Board, the
UNFCCC Secretariat, national CDM authorities, private sector and civil society
actors, local stakeholders as well as donor countries and organizations.

The close engagement of the private sector in the governance and implementation
of the CDM has posed some interesting challenges to the traditional, state-centred
focus of public international law. The CDM Executive Board is an institution estab-
lished under an international treaty. However, it has come to exercise authority over
private actors that very much resembles administrative powers typically used by public
authorities in national jurisdictions. For example, when approving and rejecting project
proposals, the CDM Executive Board makes decisions with significant legal and eco-
nomic implications for private actors participating in the CDM.* Given that it is not
possible to appeal the CDM Executive Board’s decisions, this aspect of the CDM is at
odds with some of the key rights that are traditionally protected by domestic constitu-
tions, including the right to a fair hearing and to effective judicial review.** COP/MOP
5 has consequently requested that the CDM Executive Board create an appeals proce-
dure under the CDM and negotiations on the new appeals body are currently ongoing.*
Given the functions that the CDM Executive Board exercises, it can be argued that “[t]
he type of governance undertaken by the EB can be understood and analysed as
administrative action: rule-making, administrative adjudication between competing
interests, and other forms of regulatory decision-making and management.”*® This
differs from the traditional, state-centred focus of international law. Likening gov-
ernance of the CDM to administrative action brings to the fore links to the global
administrative law project, which proceeds from the argument that:

...we are witnessing the emergence of a ‘global administrative space’; a space in which the
strict dichotomy between domestic and international has largely broken down, in which
administrative functions are preformed in often complex interplays between officials and
institutions on different levels, and in which regulation may be highly effective despite its

32 See Sect. 3.4. below, and also: Kati Kulovesi, “The Private Sector and the Implementation of the
Kyoto Protocol: Experiences, Challenges and Prospects”, 16 Review of the European Community
and International Environmental Law (2007), 146.

3 Streck and Lin, “Making Markets Work”, supra, note 29, at 410-411; see also Ludger Gieberts
and Alexander Sarac, “An Appeals Process for the Kyoto Protocol’s Clean Development
Mechanism”, 4 Carbon and Climate Law Review (2010), 260, at 261.

34 Jeffrey L. Dunoff and Joel P. Trachtman, “A Functional Approach to International Constitutiona-
lization”, in Jeffrey L. Dunoff and Joel P. Trachtman (eds), Ruling the World? Constitutionalism,
International Law, and Global Governance (Cambridge et al.: Cambridge University Press, 2009), 3,
at 17. Dunoff and Trachtman discuss this in the context of the UN Security Council actions imposing
sanctions and firms suspected of involvement in terrorist activities.

3 Decision 2/CMP.5, Further guidance related to the clean development mechanism, UN Doc.
FCCC/KP/CMP/2009/21/Add.1, 30 March 2010, para. 42.

% Streck and Lin, “Making Markets Work”, supra, note 29, at 411.
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predominantly non-binding forms... Global administrative law proposes drawing together
these dispersed practices and understand them as part of a common, growing trend towards
administrative-law type mechanisms for holding global regulatory governance accountable
and to inquire into the challenges this set of issues poses to both domestic administrative
law and international law.”’

However, even if the implementation of the CDM involves the exercise of public
authority over private actors, governance of the CDM lacks many of the checks and
balances that typically play a key role in domestic administrative processes. For
climate law scholarship, then, this calls for engaging in inquiries that expand the
scope of legal analysis beyond the traditional doctrines of public international law
to assess the legitimacy of the CDM and other novel forms of climate governance.

In addition to such doctrinal perspectives, the plural mix of legal sources
applicable to the CDM may pose challenges to those implementing CDM projects
on the ground. What I mean by this is that when designing and implementing a CDM
project, it is necessary to take into consideration the combined and simultaneous
effect of parallel legal norms originating from different sources of legal authority.
The starting point is the international level, which forms the foundation for the
CDM and, as we saw above, in itself includes several layers emanating from the
Kyoto Protocol, COP/MOP decisions and norm-creation by the CDM Executive
Board. From the practical perspective, national CDM regulations by the project host
country are equally important. The international CDM rules require each non-Annex
I Party to confirm both that its participation in a CDM project is voluntary and that
the project contributes to its sustainable development.®® Environmental impact
assessments of CDM projects also take place in accordance with the host countries’
national requirements.** In practice, a number of CDM host countries have developed
national criteria and procedures for approving CDM projects. Complying with the
host country’s national CDM laws and regulations is crucial for project participants
to obtain the host country’s Letter of Approval, a prerequisite for registering the
CDM project under the Kyoto Protocol.

In practice, most buyers of CDM credits come from the EU where the Emissions
Trading Scheme (ETS) has introduced a price for greenhouse gas emissions of more
than 10,000 installations.*® Through the Linking Directive, they can use CERs

37Krisch and Kingsbury, “Introduction: Global Governance and Global Administrative Law in the
International Legal Order”, supra, note 11, at 1.

¥ Decision 3/CMP.1, supra, note 25, para. 40(a). The general requirement that a CDM project
contributes to the host country’s sustainable development is stipulated in Kyoto Protocol, supra,
note 2, Art. 12.

¥1bid., para. 37(c).

40 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003
establishing a scheme for greenhouse gas emission allowance trading within the Community, OJ
2003 L 275/32; Directive 2008/101/EC of the European Parliament and of the Council of 19
November 2008 amending Directive 2003/87/EC so as to include aviation activities in the scheme
of greenhouse gas emissions allowance trading within the Community, OJ 2009 L 8/3; and
Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending
Directive 2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading
system of the Community, OJ 2009 L 140/63.
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to comply with their emissions quota.*! The EU has, however, introduced some
stricter sustainability criteria for CDM credits under the ETS than those applicable
under the Kyoto Protocol. It has, for instance, banned credits from afforestation and
reforestation CDM projects and it will also prohibit CDM credits from certain
industrial gas projects from May 2013 onwards.* Familiarity with EU climate
change law is therefore highly relevant for the participants of such CDM projects
that seek to generate CERs for installations included in the ETS. Furthermore,
some Annex I countries within and outside the EU have enacted special national
legislation laying down criteria for the approval of CDM projects.

In addition to the multiple layers of specialized CDM rules that have their origin
in international, EU and national legal systems, a CDM transaction normally also
raises legal questions concerning, taxes, accounting and contract law. The ERPA in
particular plays a key role, especially as the vast majority of CDM projects are imple-
mented by private actors, with limited or no involvement by an Annex I party to the
Kyoto Protocol.* In practice, the ERPA process takes place in parallel with the official
CDM project cycle and the regulation of ERPAs tends to falls under private interna-
tional law rather than public international law.* It has been argued that the negotiation
of carbon contracts and the structuring and financing of carbon transactions:

...requires the ability to overcome the ‘disconnect’ that often exists between international
and national law and between private and public legal regimes, and to incorporate principles
and structures, provided for in the Kyoto Protocol... into effective contracts which will bind
the parties, comply with domestic law requirements, and also allow for enough flexibility to
manage the constantly developing international legal framework.*

Some of the key elements in an ERPA include defining, infer alia, how various risks
will be shared, the price of carbon credits, timetables for delivery and payments, as well
as questions concerning liability, sanctions, applicable law and dispute resolution.
An ERPA may also contain obligations related to environmental and social issues that
more specific than those included in the international CDM rules and the host country’s
national CDM criteria. Some scholars have raised concerns over this ‘dual legal
nature’ of the CDM cycle. Most notably, they have lamented that the private CDM
contracting cycle “does not directly involve governments and is non-transparent.”*

4 Directive 2004/101/EC amending Directive 2003/87/EC establishing a scheme for greenhouse
gas emission allowance trading within the Community, in respect of the Kyoto Protocol’s project
mechanisms, OJ 2004 L 338/18

2 Press Release: Commission welcomes vote to ban certain industrial gas credits, IP/11/56, 21
January 2011.

# For interesting discussion see Soren E. Liitken and Axel Michaelowa, Corporate Strategies
and the Clean Development Mechanism: Developing Country Financing for Developed Country
Commitments (Cheltenham, UK and Northampto, MA, USA: Edward Elgar, 2008), at 110-146.
#Klijn, Gupta and Nijboer, “Privatizing Environmental Resources”, supra, note 23, at 176.

4 Martin Wilder, Monique Willis and Mina Guli, “Carbon Contracts, Structuring Transactions:
Practical Experiences”, in David Freestone and Charlotte Streck (eds), Legal Aspects of
Implementing the Kyoto Protocol Mechanisms: Making Kyoto Work (Oxford et al.: Oxford
University Press, 2005), 295, at 295-296.

#Klijn, Gupta and Nijboer, “Privatizing Environmental Resources”, supra, note 23, at 177.



3 Exploring the Landscape of Climate Law and Scholarship... 41

They have also highlighted “that most project developers in the developing world
are inexperienced in international contracts” which “taxes their ability to participate
effectively in contract negotiations and in understanding the broader ramifications of
such contracts.”” Hence, according to Klijn, Gupta and Nijboer, the “split personality
of the CDM is due to it being both a public international law instrument, as well as
a commercial law instrument, and is a critical legal challenge calling for solutions
that reconcile these different personalities.”*

Finally, some CDM project participants also seek to comply with voluntary
regulatory initiatives designed to strengthen CDM projects’ contribution to sustain-
able development. The best-known example is the CDM Gold Standard, established
by the WWF in 2003 and currently endorsed by more than 80 non-governmental
organizations worldwide.* The Gold Standard has been designed to “certify renewable
energy and energy efficiency carbon offset projects to ensure that they all demon-
strate real and permanent greenhouse gas (GHG) reductions and sustainable deve-
lopment benefits in local communities that are measured, reported and verified.”>
To do so, the Gold Standard project cycle involves steps that are additional to
the official CDM project cycle.” These are sometimes turned into legally-binding
obligations through the ERPA.

As this overview shows, the CDM is regulated through complex and innovative
arrangements and its implementation involves a diverse mix of actors. As such, it
poses challenges to both scholars researching climate change law as well as to law-
yers and others implementing CDM projects on the ground. It also illustrates the
multi-layered and colorful landscape of climate change law, and points towards the need
to use innovative doctrinal tools and approaches in researching climate change law.

3.3 Climate Law: Interactions Between Sources
of Legal Authority

3.3.1 Background: Globalization and Law

Over the past several decades, globalization has affected most areas of law.>? For
one, national legal fields have become more ‘internationalized’ as domestic legal

“7Ibid.

“1bid., at 181. Their suggested remedy is a supervisory body for climate change contract making.
“The Gold Standard website, available at: http://www.cdmgoldstandard.org/about-us/who-we-are
(last accessed on 26 March 2012).

O Tbid.

S bid.

32 Francis Snyder, “Economic Globalisation and the Law in the 21st Century”, in Austin Sarat (ed.), The
Blackwell Companion to Law and Society (Malden MA et al.: Blackwell Publishing, 2004), 3. Similarly,
David Kennedy, “The Mystery of Global Governance”, in Jeffrey L. Dunoff and Joel P. Trachtman
(eds), Ruling the World? Constitutionalism, International Law, and Global Governance (Cambridge
et al.: Cambridge University Press, 2009), 37, at 39; and Krisch and Kinsgsbury, “Introduction: Global
Governance and Global Administrative Law in the International Legal Order”, supra note 11, at 1.
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and political developments are increasingly influenced by external factors.> As Snyder
describes:

Formally speaking, the sources of ‘international” and ‘national’ norms are different, and this
difference has its legal doctrinal importance in each of the two institutional and normative
settings. However, the traditional distinction between ‘domestic’ and ‘foreign,” or between
‘national’ and ‘international,’” does not often adequately capture the political origins, legal
content, cultural understandings, economic assumptions, and social practices, for example
the need for certain types of specialized legal professionals, of contemporary law.>*

David Kennedy notes that most in the legal profession “thought they knew how
it all worked” and legal thinking tended to be organized in relatively unproblematic
categories, such as private law and public law, national law and international law.%
Recently, however, boundaries of such categories are increasingly challenged. There
are conflicting and multiplying jurisdictions, asserting the validity or persuasiveness
of their rules, with no decider of last resort.® Kennedy also argues that specialists in
every field of law “have all come to see their subject in international or comparative
terms” and it is “hard to think of a legal problem that does not cross disciplinary and
national boundaries.”’ Koskenniemi, in turn, draws attention to fragmentation and
deformalization of international law, indicating that “traditional international law is
pushed aside by a mosaic of particular laws and institutions, regimes and types of
more or less formal regulation, each following its own preferences.”*

Such developments are leaving their mark on legal scholarship and several new
approaches have evolved in response to the globalization of the legal landscape.®
They focus on themes such as constitutionalization and fragmentation of interna-
tional law, the global administrative law project, and global legal pluralism.%
According to Kennedy, public international law is in fact currently going through
“a period of heightened doctrinal and methodological ferment” characterized
by “disciplinary critique, confusion and rethinking”.®' Snyder, in turn, notes that
many scholars are focusing on questions concerning hierarchy, coordination and
multi-level governance, proceeding from the insight that different levels of gover-
nance interact, sometimes with regard to the same subject matter, sometimes with

33 Snyder, “Economic Globalisation and the Law in the 21st Century”, supra, note 52, at 3.
> 1bid.

S Kennedy, “The Mystery of Global Governance”, supra, note 52, at 39.

*Ibid., at 55.

>1bid., at 39.

% Martti Koskenniemi, “The Fate of Public International Law: Constitutional Utopia or
Fragmentation”, Chorely Lecture, 7 June 2006, London School of Economics and Political
Science, at 13.

*For an overview, see Kennedy, “The Mystery of Global Governance”, supra, note 52, at 43-53.
© See references, supra, notes 10-13.
¢’ Kennedy, “The Mystery of Global Governance” supra, note 52, at 38.
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regard to social life.” In the environmental field, scholars are increasingly interested
in transnational environmental law, described by Shaffer and Bodansky in the
following terms:

The concept of transnational environmental law... is much broader than that of international
environmental law. Transnational environmental law encompasses all environmental law
norms that apply to transboundary activities or that have effects in more than one jurisdiction...
The concept of transnational environmental law thus includes national environmental
regulation that has horizontal effects across jurisdictions — for example, by providing
regulatory models to other countries or by applying to or affecting the behavior of producers
and consumers within them. It also includes the development of standards by private actors
that have effects across borders, such as through product certification and labeling regimes.
In practice, the transnational environmental law process sometimes includes international
law as part of a single diachronic law-making process, but oftentimes does not.*®

With climate law being multi-layered and characterized, inter alia, by overlapping
sources of legal authority, deformalization, involvement of non-state actors and a
high degree of specialization within the UNFCCC regime, it seems to have several
links with these broader theoretical discussions and presents ample opportunities to
further explore and engage with the themes reflected in these approaches.

3.3.2 Climate Law and Interaction Between Different
Sources of Legal Authority

Given the global nature of the climate change problem, climate law has the tendency
to cross legal and geographical boundaries. One of the arguments here is that studying
interactions between various sources of legal authority in regulating climate change,
including their hierarchies, synergies and tensions. including their hierarchies,
synergies and tensions is necessary for analysing and understanding the combined
effect of the multiple layers of climate change regulation. The relevant interactions
commonly place vertically between international law and national legal systems.
In many jurisdictions vertical interaction also occurs between the national and

©2Snyder, “Economic Globalisation and the Law in the 21st Century”, supra, note 52, at 5. As Betsill
and Bulkely, “Cities and the Multi-level Governance of Global Climate Change”, supra, note 7, at
149, explain: “The focus on multi-level governance emerged originally from studies of European
integration, where the argument was made that the role of national governments within the EU was
diminishing and that a new, multilevel system of governance was taking shape.” The basic idea
is that “decision-making competencies are increasingly shared between actors operating at differ-
ent levels of governance” and the aim is to draw “attention to the importance of considering how
political authority and processes of policymaking cross traditional divides between state and non-
state actors, domestic and international spheres.” Ibid.

 Gregory Shaffer and Daniel Bodansky, “Transnational Unilateralism and International Law”,
1 Transnational Environmental Law (2012), 1 Transnational Environmental Law (2012), 31 at 32.
For discussion on the concept of transnational environmental law, see also Fisher, “The Rise of
Transnational Environmental Law”, supra, note 9
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sub-national levels. National climate regulation is also having horizontal effects
across jurisdictions, for example, through unilateral climate action as well as through
the diffusion of regulatory innovations.* Horizontal interaction also frequently takes
place between specialised areas of international law. In this respect, several scholars
have studied climate law against the backdrop of fragmentation of international law,
raising questions concerning the mutual supportiveness of different international legal
regimes from the climate change perspective, including the UNFCCC and World Trade
Organization, and the UNFCCC and the Convention of Biological Diversity.%

The relevance of the vertical relationship has been reflected in the debate con-
cerning the post-2012 legal architecture under the UNFCCC where one of the key
questions is whether countries’ mitigation commitments should be defined ‘top
down’ through an international treaty or ‘bottom up’ through national legislation.®
At the European level, questions have emerged concerning the relationship between
EU climate law and its Member States’ national legal systems, and also concerning
the relationship between EU climate law and local regulatory initiatives.’” Could,
for example, some EU Member States implement stricter climate protection mea-
sures than those required by EU law and introduce carbon dioxide performance stan-
dards to companies included in the EU ETS?% Could the Mayor of London prohibit
the use in London of passenger cars, which exceed the average EU emissions bench-
mark of 130 g of carbon dioxide per kilometre?®

% Shaffer and Bodansky, “Transnational Unilateralism and International Law”, supra, note 63. I am
also grateful for Harro van Asselt for inspiring my thinking in this regard.

% Harro van Asselt, Francesco Sindico and Michael Mehling, “Global Climate Change and
Fragmentation of International Law”, 30 Law and Policy (2008), 423; Margaret A. Young, “Climate
Change Law and Regime Interaction”, 5 Carbon and Climate Law Review (2011), 147; Kati
Kulovesi, The WTO Dispute Settlement System: Challenges of the Environment, Legitimacy and
Fragmentation (The Netherlands: Kluwer Law International, 2011), at 217-257; Annalisa Saravesi,
“Reducing Emissions from Deforestation in Developing Countries under the UNFCCC: Caveats and
Opportunities for Biodiversity”, Yearbook of International Environmental Law (2011, forthcoming);
Elisa Morgera, “Far Away, So Close: A Legal Analysis of the Increasing Interactions between the
Convention on Biological Diversity and Climate Change Law”, 2 Climate Law (2011), 85. See also
the respective contributions by Harro van Asselt, Annalisa Saravesi and Elisa Morgera and myself
in Part IV of the present volume.

% For discussion on top down and bottom up approaches, see Daniel Bodansky, “A Tale of
Two Architectures: The Once and Future U.N. Climate Change Regime”, March 2001, available
at: http://ssrn.com/abstract=1773865 (last accessed on 26 March 2012); and Jacob Werksman
and Kirk Henderson, “The Aftermath of Copenhagen: Does International Law Have a Role to
Play in a Global Response to Climate Change”, 25 Maryland Journal of International Law
(2010), 142.

7 Joanne Scott, “The Multi-Level Governance of Climate Change”, in Paul Craig and Grainne de
Bruca (eds), The Evolution of EU Law, 2nd ed. (Oxford et al.: Oxford University Press, 2011), 805,
also available at: http://www.ucl.ac.uk/laws/environment/docs/hong-kong/The%20Multi-Level
%?20Governance%200f%20Climate %20Change %20(Joanne%20Scott).pdf (last accessed on 26
March 2012).

% Joanne Scott, “The Multi-Level Governance of Climate Change”, 5 Carbon and Climate Law
Review (2011), 25, at 26-27.

% Scott, “The Multi-Level Governance of Climate Change”, supra, note 67, at 43.
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In federal states, like the US, questions have surfaced concerning the compatibility
of regional climate change agreements with US federalism, and also concerning
the relationship between federalism and state-based climate change policies.”
While the US federal government has lagged behind in the development of climate
change law, individual states like California have taken progressive legislative steps
to regulate greenhouse gas emissions. Carlarne describes how such initiatives have
led to interplay between various levels of government, for instance, concerning the
regulation of greenhouse gas emissions from automobile tailpipes.”!

Horizontal effects across national jurisdictions change occur through transnational
cooperation between experts and policymakers, and the diffusion of regulatory
models and innovations. Dissemination of examples, concepts and models can also
transpire through bilateral cooperation, including development assistance and
technical cooperation.”” There has also been discussion about linking national emis-
sions trading schemes, and concrete plans are underway to fully link the EU ETS
and the Australian emissions trading scheme by 2018. Furthermore, migration of
climate law across national boundaries caused by the desire of some actors, most
notably the EU, to promote climate change mitigation through regulatory schemes
that seek to influence actors located outside their territory. There is in fact a rapidly
growing body of research on the external dimensions of EU climate law.” For one,
legislation included in the EU’s 2009 Climate and Energy Package contains provi-
sions that are linked to the development of international law through the UN climate
negotiations.” Most notably, however, EU climate law includes several elements

" Cinnamon Pifion Carlarne, Climate Change Law and Policy: EU and US Approaches (Oxford
et. al.: Oxford University Press, 2010), at 67 et seq.

"'Tbid., at 77-85.

21 am grateful for Elisa Morgera for drawing my attention to this point. For detailed discussion see,
Gracia Marin-Duran and Elisa Morgera, Environmental Integration in the EU’s External Relations:
Beyond Multilateral Dimensions (Oxford and Portland, Oregon: Hart Publishing, 2012).

3Scott, “The Multi-Level Governance of Climate Change”, supra, notes 67 and 68; Kati Kulovesi,
Elisa Morgera and Miquel Muioz, “Environmental Integration and Multi-faceted International
Dimensions of EU Law: Unpacking the EU’s 2009 Climate and Energy Package”, 48 Common
Market Law Review (2011), 829; Sebastian Oberthiir and Claire Roche Kelly, “EU Leadership in
International Climate Policy: Achievements and Challenges”, 43 The International Spectator
(2008), 35; Kati Kulovesi, “Climate Change in the EU External Relations: Please Follow My
Example (or I Might Force You to)”, in Elisa Morgera (ed), The External Environmental Policy
of the European Union: EU and International Law Dimensions (Cambridge University Press,
forthcoming, October 2012); Kati Kulovesi, “Make Your Own Special Song even if Nobody Else
Sings Along: International Aviation Emissions and the EU Emissions Trading Scheme”, 2 Climate
Law (2011), 535; Joanne Scott and Lavanya Rajamani, “EU Climate Change Unilateralism:
International Aviation in the European Emissions Trading Scheme”, 23 European Journal of
International Law (2012), 469 and Biswajit Dhar and Kasturi Das, “The European Union’s
Proposed Carbon Equalization System: Can it be WTO Compatible?”, 25 November 2009, available
at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1513231 (last accessed on 26 March 2012).

" For detailed analysis, see Kulovesi, Morgera and Mufioz, “Environmental Integration and
Multi-faceted International Dimension of EU Law”, supra, note 73.
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that seek to both inspire and influence behaviour in national jurisdictions outside
the EU.” This aspect of the EU climate law has surfaced questions concerning, for
example, jurisdictional limits and the definition and permissibility of extraterritorial
regulation and unilateral trade measures.” Concrete experiences from its implemen-
tation have also shown that such regulatory approaches, reflected most notably in
the inclusion into the EU ETS of emissions from foreign airlines taking off from and
landing at the EU airports, could well lead to competition between legal systems
for power and influence.” Horizontal interaction between the UNFCCC and other
specialised international legal regimes is discussed in chapters included in Part IV
of this book.

3.3.2.1 Vertical Interaction: International and National Law

The vertical relationship between international and national law has played an
important role throughout the history of the UNFCCC regime. Notably, the question
concerning ‘top-down’ and ‘bottom-up’ approaches to climate change mitigation
remains central in this regard. Different views on these two approaches originally
emerged already during negotiations for the UNFCCC in the early 1990s, most
prominently between the EU and US, and both approaches are reflected in the
UNFCCC itself and subsequent evolution of the UN climate regime.’”® Notably,
the Kyoto Protocol is based on a ‘top down’ legal architecture, traditionally favoured
by the EU and developing countries. Accordingly, countries’ emission reduction
commitments are defined on the basis of an international treaty, implemented
through domestic policies and measures.” Increasingly powerful is, however, an
alternative ‘bottom up’ vision, advocated most notably by the US. The ‘bottom
up’ approach relies on voluntary international mitigation pledges, made binding
through national legislation and reported internationally (hence, it is also known as
the pledge-and-review — approach). The rationale of this approach is that “[w]hat
really matters is that the pledges reflect measurable, reportable and verifiable actions
and that they are embedded in domestic law. From this perspective, the international
legal character of a future climate agreement seems less important.”*® Nevertheless,
the main motivation behind the bottom up approach is arguably political. It has been
indicated that a bottom up approach takes into consideration national political sensi-
tivities and complexities around climate change: “International pledges grow out of,

7 1bid.
6 Kulovesi, “Make Your Own Special Song”, supra, note 73, at 547-550.

"1bid., 558. See also Scott and Rajamani, “EU Climate Change Unilateralism”, supra, note 73, at
481 et seq.

8 Daniel Bodansky, “A Tale of Two Architectures: The Once and Future U.N. Climate Change
Regime”, Arizona State University, March 2001, available at: http://ssrn.com/abstract=1773865
(last accessed on 14 March 2012), at 6.

The numbers in Annex B of the Kyoto Protocol were, however, negotiated “bottom up” based on
political bargaining rather than “top down” based on climate science.

8 Werksman and Henderson, “The Aftermath of Copenhagen”, supra, note 66, at 3.
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and reflect, domestic policies rather than being superimposed on them. The role of
the international regime is not to define what each state must do, but rather to help
generate political will by raising the profile of the climate change issue and provid-
ing greater transparency.”® The argument in favour of a ‘bottom up’ approach are,
however, not universally accepted. Instead, in the ongoing long-term negotia-
tions under the UNFCCC, the question concerning ‘top down’ and ‘bottom up’
approaches has therefore been politically highly sensitive. Proponents of a ‘top
down’ approach include most developing countries and the EU, while US and some
other members of the Umbrella Group have advocated a ‘bottom up’ approach.

In practice, the UNFCCC regime has recently taken steps from a Kyoto-type ‘top
up’ legal structure towards a ‘bottom up’ legal architecture. The first step came as
the (unadopted) 2009 Copenhagen Accord called on developed countries to commit
to implementing quantified, economy-wide targets for 2020 and submit them for
inclusion in Appendix 1.8 It also called on developing countries to implement miti-
gation actions and submit these for inclusion in Appendix I1.%* The 2010 Cancun
Agreements subsequently followed the same approach, ‘anchoring’ developed and
developing countries’ mitigation pledges into two information documents com-
piled by the UNFCCC Secretariat.®* In other words, the Cancun Agreements brought
the bottom up approach into the official UNFCCC process.® In light of these
recent developments it has been predicted that the future international climate
regime “is likely to be a non-prescriptive regime based on self-selected nationally
determined targets and actions, applicable in a broadly symmetrical fashion across
countries, and backed not by a treaty-based compliance system, but by a robust
reporting and (possibly) a review system.”¢

In context of the current configuration of a ‘bottom up’ approach under the
UNFCCC it is important to note, however, that countries do not necessarily have in
place national legislation to implement the mitigation pledges that they have com-
municated to the UNFCCC Secretariat. In this sense, the practical application of the
pledge-and-review approach is lacking the crucial component of binding national
legislation. The focus therefore shifts towards soft law.8” Werksman and Herbertson

81 Bodansy, “A Tale of Twor Architectures,” supra, note 78.

82Decision 2/CP.15, The Copenhagen Accord, FCCC/CP/2009/7/Add.1, 30 March 2010, para. 4.
$1bid., para. 5

8 Compilation of economy-wide emission reduction targets to be implemented by Parties included
in Annex I to the Convention, Revised Note by the Secretariat, UN Doc. FCCC/SB/2011/INF,
7 June 2011; Compilation of information on nationally appropriate mitigation actions to be
implemented by Parties not included in Annex I to the Convention, Note by the Secretariat, UN
Doc. FCCC/AWGLCA/2011/INE.1, 18 March 2010;

% Bodansky, “A Tale of Two Architectures”, supra, note 78, at 3.

86 Lavanya Rajamani, Jutta Brunnée and Meinhard Doelle, “Introduction: The Role of Compliance
in an Evolving Climate Regime”, in Jutta Brunnée, Meinhard Doelle and Lavanya Rajamani (eds),
Promoting Compliance in an Evolving Climate Regime (Cambridge et al.: Cambridge University
Press, 2012), 1, at 9.

87 See Antto Vihma, “Analyzing Soft Law and Hard Law in Climate Change” in Chapter 7 of the
present volume.
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have suggested that, countries could use COP decisions and “reinvest in strengthening
those aspects of the legal character of the climate change regime that are already
within the UNFCCC’s mandate as a legally binding treaty.”®® Reliance on soft law
in climate change mitigation surfaces questions concerning, inter alia, effectiveness
and compliance assessment. From the national law perspective, legitimacy also
becomes a key consideration. For example, how much substance can be included
in a COP decision before it either triggers national implementation procedures or
risks violating the spirit of domestic constitutional guarantees related to democratic
oversight and approval of international undertakings?

In addition to the long-standing debate on ‘top down’ and ‘bottom up’ approaches,
there are interesting examples of how international and national law can interact and
complement each other in the regulation of climate change law. Green Investment
Schemes, for instance, illustrate how some governments may be willing to undertake
stricter commitments through national legislation than under international climate
treaties, and national legislation can therefore be used to enhance the environmental
integrity of international climate change law.

Under Article 17 of the Kyoto Protocol, Annex I countries with legally-binding
emission reduction commitments may participate in international emissions trading,
provided that they comply with the eligibility criteria defined in the Marrakesh
Accords.® One of the challenges of the Kyoto Protocol emissions trading scheme
relates ‘hot air,” in other words, the large amount of credits available due to the fact
that emissions in several Eastern and Central European countries declined
significantly from their 1990 levels as a result of economic restructuring. While the
‘excess allocation’ to the former communist countries was a conscious decision
taken by COP 3 in 1997, it has been feared that the sale of hot air credits under
Article 17 will jeopardize the environmental integrity of the Kyoto Protocol.

A legal response to the problem of ‘hot air’ has subsequently evolved through
national legislation and other measures taken by countries concerned. Several Central
and Eastern European countries, including the Czech Republic, Latvia, Hungary,
Poland and Estonia, have created Green Investment Schemes.* The Estonian scheme,
for example, is described as “a financing mechanism where finances that come from
the trading of the country’s CO2 quotas under the Kyoto Protocol are channelled to
environmental projects and programmes that help to lower the CO2 emission.”!
In other words, countries with a Green Investment Scheme have used national
legislation to ensure that international emissions trading under the Kyoto Protocol

% Werksman and Henderson, “The Aftermath of Copenhagen”, supra, note 66, at 39.

% Decision 11/CMP. 1, Modalities, rules and guidelines for emissions trading, UN Doc. FCCC/KP/
CMP/2005/8/Add.2, 30 March 2006.

% For overview, see Andreas Tuerk et al., “Working Paper: Green Investment Schemes: First
Experiences and Lessons Learned”, April 2010, available at: http://www.joanneum.at/climate/
Publications/Solutions/JoanneumResearch_GISWorkingPaper_April2010.pdf (last accessed on
20 March 2012).

*'Environmental Investment Center, “Green Investment Scheme”, available at: http://www.kik.ee/
en/kik-eng/sources-of-financing/green-investment-scheme.html (last accessed 14 February 2012).
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reduces greenhouse gas emissions even if their targets in Annex B of the Kyoto
Protocol would allow them to sell carbon credits without any further action to mitigate
climate change. The detailed conditions for spending revenue from international
emission trading are typically set forth in an Assigned Amount Unit (AAU) Purchase
Agreement. Buyers can be governments or private actors authorised by their
governments to participate in emissions trading in accordance with Article 17 of
the Kyoto Protocol. Estonia, for example, has sold ten million AAUs to Mitsubishi
Corporation.”? According to the terms of the transaction, the proceeds will be invested
to create a country-wide charging infrastructure for electric vehicles.” In addition,
approximately 500 electric cars will be provided for the use of social workers and a
grant scheme will be launched to support the purchase of electric cars by private
individuals.®* Furthermore, all owners of these electric vehicles will have to start
consuming only electricity generated from renewable energy sources through a
Guarantees of Origin scheme.”® While Green Investment Schemes have developed
outside the UNFCCC legal regime, their potential contribution to the problem
of hot air was recognized in the decision by COP/MOP 2 to include Belarus with
an emission reduction target in Annex B of the Kyoto Protocol. Accordingly, the
COP/MOP welcomed that Belarus “will use any revenues generated from trans-
fers under Article 17 of the Kyoto Protocol for further greenhouse gas emission
abatement measures.”

There are obviously many other ways in which international and national climate
change law could complement each other to increase the effectiveness and mutual
supportiveness of the overall body of climate change law. One relevant area is
climate finance, a key issue in the ongoing negotiations under the UNFCCC.”
Here, developed countries’ general obligation to provide climate finance under the
UNFCCC could be complemented through specific legal mechanisms developed
at the national level to generate climate finance. An existing example is the EU
ETS and its non-binding provisions on allocating revenue from the auctioning of
emission allowances.”® Through reforms included in the EU’s 2009 Climate and

92 Estonian Government Communication Unit Press Release, “Estonia Will Promote the Use of
Electric Cars under a Green Investment Scheme”, 3 March 2011, available at: http://www.kik.ee/
en/kik-eng/sources-of-financing/green-investment-scheme.html (last accessed 14 February 2012).
% Ibid.

% Ibid.

% Ibid.

% Decision 10/CMP.2, Proposal from Belarus to amend Annex B to the Kyoto Protocol, UN Doc.
FCCC/KP/CMP/2006/10/Add.1, 2 March 2007, para. 3. According to the decision, this was still
“subject to approval by the relevant authorities of the Republic of Belarus.”

7 For comprehensive overview, see Yulia Yamineva and Kati Kulovesi, “The New Legal and
Institutional Framework for Climate Finance under the United Nations Framework Convention on
Climate Change: A Breakthrough or an Empty Promise?” in Chapter 9 of this volume.

% Directive 2009/29/EC supra, note 40, Arts. 10, 10a and 10c. For discussion, see Kulovesi,
Morgera and Muioz, “Environmental Integration and the Multifaceted International Dimensions
of EU Law”, supra, note 73, at 855-858.
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Energy Package, auctioning will gradually become the sole method of distributing
allowances under the ETS.” The revised ETS Directive includes voluntary provisions
to earmark at least 50% of the auctioning revenue for climate change mitigation and
adaptation, including in developing countries.!® In this respect, EU climate law has
links to the international level, inter alia, through references to the Kyoto Protocol’s
Adaptation Fund and addressing deforestation in developing countries. While
non-binding, the provisions on auctioning revenue in the context of the ETS serve
to illustrate how international law and national legislation could interact vertically
and complement each other in key areas, such as climate finance.

3.3.2.2 Vertical Interaction: Sub-national Initiatives

With globalization, attention is shifting towards forms of governance that take place
beyond the state. Climate change cooperation is no exception. One aspect of this
trend is a focus on sub-national initiatives. It has been argued that countries will be
unable to meet their international climate change commitments without more explicit
engagement with sub-national action.'”! Furthermore, in some countries sub-national
initiatives have been key drivers for the development of climate change law. The US
is the most important example in this regard.

State-led initiatives and regional cooperation have played a far more important
role in the US in regulating climate change than the federal government. In her study,
Carlarne describes how states, including California and New York, are “choosing
to follow the footsteps of the EU to try to create robust climate change laws and
policies” even if the federal government is lagging behind.!”> While noting that
“states have frequently led the way for the federal government in experimenting
with and promoting new environmental laws and regulations,” she indicates that it
is rare for them to embark on “such a widespread and coordinated campaign to
develop effective environmental laws in the absence of federal leadership as in the
current case of climate change governance.”'® Almost two dozen US states have
some type of renewable energy obligations and over a dozen states have enacted or
are in the process of enacting legislation to control greenhouse gas emissions.'™
In addition, US states are creating regional climate change partnerships,'® also
in cooperation with Canadian counterparts. These include the Western Climate

»1Ibid.
10Thid.

101 Betsill and Bulkeley, “Cities and the Multi-level Governance of Global Climate Change”, supra,
note 8, at 141-142.

192 Carlarne, Climate Change Law and Policy, supra, note 70, at 63.
103 1bid., at 61.
1041bid., at 88.
105 Tbid., at 64.
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Initiative and the Regional Greenhouse Gas Initiative.!® Carlarne concludes that
state and regional programs are “now reaching a critical mass,” increasing political
pressure “at the national level for comparable, if not superior action.”!”’

Also local governments are increasingly involved in efforts to address climate
change. A prominent example is the International Council for Local Environmental
Initiatives (ICLEI), a transnational network of more than 1,220 local governments
from 70 different countries, representing nearly than 570 million people.'®® In 1993,
ICLEI created the Cities for Climate Protection programme with five milestones to
reduce greenhouse gas emissions. Many CCP member governments are taking
action to mitigate climate change independently of their national governments.'®
They also interact directly across national boundaries and speak at the UN climate
negotiations through the ICLEI, which has an observer status in the process.!°

From the legal perspective, sub-national initiatives bring to the fore questions
concerning competence, hierarchy and multi-level governance. As mentioned
above, questions have already been raised concerning the relationship between the
various state-led and regional initiatives in the US with the federal government, and
concerning the relationship between EU law and local climate change initiatives.

3.3.2.3 Interaction Between National Jurisdictions

As explained above, diffusion of regulatory models and innovation across national
jurisdictions is influenced by various forms of transnational cooperation between
policymakers and experts. Also development cooperation and technical assistance
contribute to their dissemination. However, as Shaffer and Bodansky, have recently
argued, migration of legal norms also happens when “powerful states apply their
national environmental standards extraterritorially, effectively imposing their stan-
dards on others.”!""" Given the failure of the UNFCCC regime to steer the world on
a course that avoids dangerous anthropogenic climate change, it is increasingly
tempting for countries to attempt to regulate the behaviour of foreign entities and
influence developments beyond their territory. This constitutes another reason for
the tendency of climate law to migrate over national and legal borders.

1% Tbid., at 64-65.

1971bid., at 89.

1% For more information see the ICLEI website, available at: http://www.iclei.org/index.
php?id=about (last accessed on 21 March 2012).

19 Betsill and Bulkeley, “Cities and the Multi-level Governance of Global Climate Change”, supra,
note 7, at 145.

"1Tbid., at 146-147.

' Shaffer and Bodansky, “Transnational Unilaterlaism and International Law”, supra, note 63,
at 4. They highlight in particular the role of the EU and the US in creating transnational
environmental law, mentioning, in particular, the EU’s REACH regulation for chemicals and its
scheme for genetically modified organisms and the US-prescribed methods for catching tuna
and shrimp.
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As also noted above, EU climate law is a prime example in this regard; it includes
several elements designed not only to reduce greenhouse gas emissions in Europe
but also to influence developments outside the EU. This applies equally to issues
regulated under the UNFCCC regime, such as the CDM, and issues on which the
international community has been unable to reach meaningful agreement, such
as emissions from international aviation.''” The external dimensions of EU climate
law are linked to the EU’s goal of playing a leadership role in the battle against
climate change. This has been the EU’s political objective since the early 1990s and
it has recently been given a legal formulation in the Treaty on the Functioning of the
European Union.'? Given the size of its markets, the EU is, in theory, well-placed
to use its climate law to influence developments beyond its territory:

The EU’s vast internal market... provides it with a powerful bargaining chip and gives it an
excellent potential to create and alter incentives. The ability to act as a gatekeeper for those
who want access to the EU market and the ability to enforce EU standards on trading
partners is an extremely valuable powerful resource. The sheer scale of the internal market
also means that the EU can offer and take actions that will have a dramatic environmental
impact.!!*

Existing examples of external reach of EU climate change law include sustain-
ability criteria for biofuels. To implement its 10% target for renewable energy in the
transport sector by 2020, the EU adopted sustainability criteria for imported and
domestically produced biofuels to ensure, inter alia, minimum greenhouse gas
emission reductions and prevent loss of biodiversity.''> From the conventional
perspective of international law, the biofuels sustainability criteria are interesting in
that they seek to influence land-use in the territory of third countries.!'® On the other
hand, the implementation of the scheme relies largely on economic operators, and
voluntary schemes and standards can be used and ‘benchmarked’ against the EU’s
sustainability criteria.'"”

2 For comprehensive discussion, see Kulovesi, Morgera and Muiioz, “Environmental Integration
and Multi-faceted International Dimension of EU Law”, supra, note 73; and Kulovesi, “Climate
Change in the EU External Relations”, supra, note 73.

113 According to Article 191(1) of the Treaty on the Functioning of the European Union, one of the
objectives of the EU’s environmental policy is to contribute to: preserving, protecting and improving
the quality of the environment; protecting human health, prudent and rational utilization of
natural resources; and promoting measures at international level to deal with regional or worldwide
environmental problems, and in particular combating climate change. Emphasis added.

114 Charles F. Parker and Christer Karlsson, “Climate Change and the European Union’s Leadership
Moment: An Inconvenient Truth?”, 48 Journal of Common Market Studies (2010), 923, at 928.

115 Directive 2009/28/EC of the European Parliament and the Council of 23 April 2009 on the
promotion of the use of energy from renewable sources and subsequently repealing Directives
2001/77/EC and 2003/30/EC, OJ 2009 L 140/16, Art. 17.

"6 For discussion, see Kulovesi, Morgera and Muifioz, “Environmental Integration and Multi-faceted
International Dimensions of EU Law”, supra, note 73, at 877-887; Jolene Lin, “The Environmental
Regulation of Biofuels: Limits of the Meta-Standard Approach”, Carbon and Climate Law Review
(2011), 34; Scott, “The Multi-Level Governance of Climate Change”, supra, note 68, at 29-30.

"7Lin, “The Environmental Regulation of Biofuels”, supra, note 116, at 38—40.
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Another — highly controversial — example of the transboundary influence of EU
climate law is the inclusion of emissions from all flights taking off and landing in
EU airports in the ETS from 2012 onwards. Emissions from international aviation are
growing rapidly, threatening to cancel out the impact of climate change mitigation
in other sectors. Frustrated by the lack of global progress through the International
Civil Aviation Organization, the EU decided to address aviation emissions unilaterally
in an attempt to inspire and influence international developments.''® The inclusion
of emissions by foreign airlines has, however, generated some strong opposition.
It provoked the US to consider the “European Union Emissions Trading Prohibition
Act of 2011,” which passed the House of Representatives in October 2011 and would
have prohibited US-based airlines from participating in the ETS if a counterpart bill
passed the Senate.'!” A bill with somewhat less stringent language is expected to be
adopted by the full Congress in the spring of 2012.!2° Also China has prohibited its
airlines from participating in the ETS and increasing fares or imposing other charges
related to the scheme, and India has instructed its airlines not to participate in the
scheme.!'”! The EU change law, in turn, includes some built-in legal mechanisms to
consider impacts of measures taken by other jurisdictions. If, for instance, a third
country adopts measures to mitigate emissions from international aviation, EU
bodies will decide whether aircraft operators from the country in question should be
exempt from the obligation to participate in the ETS.!?

The external ambitions of EU climate law are increasingly attracting scholarly
attention, including criticism. Alluding to “the increasing propensity of the EU to
engage in climate change unilateralism,” Scott and Rajamani, for example, have
argued that international law and the principle of common but differentiated respon-
sibilities in particular should constrain the global dimensions of EU climate law.'?
Despite criticism and political controversies surrounding its initiatives, it is conceiv-
able that the EU expands the external reach of its climate law in the future — and that
other countries will implement similar measures. Ideas already discussed include
the inclusion of imports of energy intensive products under the ETS to avoid carbon
leakage.'?* While the Commission has traditionally taken a cautious approach to
the idea, the concept continues to float around, supported by France in particular.
The idea of imposing measures on imports played a crucial role also in the US in

18 For comprehensive discussion, see Kulovesi, “Make Your Own Special Song”, supra, note 73.
19H.R. 2594 European Union Emissions Trading Prohibition Act of 2011.

120¢US Congress to Oppose EU Law on Aircraft Emissions”, Carbon Market Europe, 3 February
2012.

2IBBC News, “China ‘bans’ airlines from joining EU carbon scheme”, 6 February 2012, available
at: http://www.bbc.co.uk/news/business-16901106 (last accessed on 2 March 2012); “India Confirms
Boycott of EU Aviation Emissions Rule,” Bridges Weekly, 29 March 2012, available at: http://ictsd.
org/i/trade-and-sustainable-development-agenda/129985/ (last accessed on 30 April 2012).

122 Directive 2009/29/EC, supra, note 40.

123Scott and Rajamani, “EU Climate Change Unilateralism”, supra, note 73, at 481 et seq.

124 For discussion, see Kulovesi, Morgera and Mufioz, “Environmental Integration and Multi-faceted
International Dimensions of EU Law”, supra, note 73, at 858—-862.
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the currently frozen plans for a federal cap-and-trade scheme for greenhouse gas
emissions. Furthermore, there has already been some analysis concerning China’s
growing influence in Africa and how this might affect climate law and policy.
Accordingly, “China’s potential to influence and assist African countries in the
development of successful climate change policy and law is only just beginning”
and “it would be fair to assume that China’s efforts to help African countries with
climate change action will substantially follow its own climate change policy and
regulatory experience, and the model it has used for investment aid in Africa.”'*

For the present focus, these examples are interesting as they illustrate the growing
number of linkages between different legal regimes and jurisdictions in regulating
climate change, and they also show that the relationship between different legal
authorities can be a dynamic one where one legal system reacts to developments in
other jurisdictions. An issue of concern in this respect is, for instance, that unilateral
measures implemented in one jurisdiction could lead to retaliation by other juris-
dictions. This could potentially lead to competition between legal regimes for power
and influence, or to ‘forum shopping’ and regulatory arbitrage, making the position
of the private actors operating in several jurisdictions and getting caught in the legal
battle uncomfortable and confusing. While there is no legal mechanism to ensure
coordination and coherence between various national legal systems in regulating
climate change, it is hoped that international law will play a role in taming climate
change unilateralism. As Shaffer and Bodansky indicate:

Unilateral action is not a one-step dance. It is better viewed as part of a dynamic process of
action and reaction, reassessment and response, in which international law plays an uneasy
role as both a check and a potential consolidator. International law needs to discipline
(or, better stated, provide guidelines for) unilateral action, as part of this dynamic process.
But, as with all matters, the trick is to get the balance right: there should be neither too little
constraint, which would permit discriminatory and opportunistic policies, nor too much
constraint, which would impede needed action.'?

Overall, the landscape of climate law looks particularly dynamic from the
perspective of interaction between legal systems and regimes. The relevance of this
dimension of climate law can also be expected to increase as climate law continues
to expand. Arguably, this poses challenges to both climate law scholars and practi-
tioners who are required to take into consideration a plural mix of legal sources and
understand their linkages and relationships.

3.4 Climate Law: Non-state Actors and Deformalization

The second trend in climate change law relates to the involvement of non-state
actors and growing role of soft law in international climate governance. While
conventional international actors, international organizations and sovereign states,

125 Christopher Tung, “The Influence of Chinese Climate Law & Policy on Africa”, 5 Climate and
Carbon Law Review (2011), 334, at 344.

126 Shaffer and Bodansky, “Transnational Unilateralism and International Law”, supra, note 63, at 11.
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continue to hold a prominent role, climate change initiatives are increasingly taking
place beyond the UN climate regime and the nation state.'”” What is their relevance
for climate law research and scholarship? This section first discusses public-private
partnerships and self-regulation with respect to climate change. It then identifies
some of the key issues for climate law research.

3.4.1 Public-Private Partnerships and Other Hybrid Initiatives

Over the years, various public-private partnerships and other hybrid forms of
cooperation have emerged around climate change: “Along with inter-governmental
treaty-making, the climate policy arena is characterized by civil-society led standard
setting, self-regulation by transnational corporations and hybrid governance arrange-
ments, such as multi-stakeholder partnerships”.!?

For climate change law, key public-private partnerships have been created under
the UNFCCC and the Kyoto Protocol. Most notably, governance of the Kyoto
Protocol’s flexibility mechanisms is based on close cooperation between the public
and private sectors.'” The CDM, for example, can be characterised as a public-
private partnership in which private actors participate both by implementing
climate-friendly projects on the ground and ensuring the projects’ compliance
with the international rules adopted under the Kyoto Protocol.'*® In accordance with
Article 12.5 of the Kyoto Protocol and international CDM rules, validation of CDM
projects and certification of emission reductions is primarily done by Designated
Operational Entities (DOEs). The current list of approximately 50 DOEs includes
mostly commercial certification companies accredited by the CDM Executive
Board."! In practice, DOEs play a critical role in ensuring the environmental integ-
rity of the CDM and the Kyoto Protocol. As the CDM Validation and Verification
Manual indicates: “The CDM is a rules-based mechanism. Therefore, it shall be the
DOE’s responsibility to ensure that... these rules are complied with for any project
activities requesting registration as a proposed CDM project activity”.!* During the

1270kereke, Bulkeley and Schrder, “Conceptualizing Climate Governance Beyond the International
Regime”, supra, note 7, at 58.
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validation process, DOEs are responsible for checking, inter alia, the critical
requirement that the CDM project results in emission reductions that are “additional”
to what would have been achieved in absence of the project. In verifying emission
reductions, the essential task of DOEs is to ensure that the CDM project has achieved
the planned emission reductions. This includes a visit to the project site to “assess
that all physical features of the... CDM project activity proposed in the registered
PDD [Project Design Document] are in place and that the project participants has
operated the proposed CDM project activity as per the registered PDD”.'** Bearing
in mind the basic idea that Annex I countries can meet a part of their emission
reduction commitments under the Kyoto Protocol through offsets created under the
CDM, it is clear that DOEs, in other words: private actors, are critical for the imple-
mentation of the Kyoto Protocol and ensuring its environmental integrity. One of
the challenges, then, is that “[w]hile auditors in general rely on their reputation for
independence and integrity to stay in business, there is less incentive to guard against
reputational risks in the quasi-monopolistic environment that DOEs currently operate
in.”3* In a similar vein, private actors will play an important role in verifying com-
pliance with the EU’s sustainability criteria for biofuels.!*

While engagement of the private sector is widely seen as the CDM’s greatest
achievement, it is useful to bear in mind that the private sector’s involvement in the
CDM was neither clear nor uncontroversial from the outset. In fact, the market-based
nature of the CDM continues to generate important challenges, especially for the
mechanism’s objective of contributing to the sustainable development of developing
countries hosting the projects. During the evolution of the CDM, a market-based
approach relying on private actors was initially pitted against an “interventionist”
approach that would have relied on traditional development assistance from the
public sector to implement CDM projects.'*® Those supporting the market-based
approach argued, however, that governments should set the rules for the CDM while
the private sector “which holds the capital and technology necessary to the CDM’s
success” should be entrusted to design the CDM projects.!*” Interventionists, in
turn, were skeptical of the private sector’s ability to assist non-Annex I countries to
achieve sustainable development.'*® Indeed, as explained in Eni-ibukun’s chapter on
climate justice and the CDM in the present volume, the market-driven nature of the
CDM has lead to the somewhat ironic situation “where those that are most in need

131bid., para. 196.
131 in, “The Environmental Regulation of Biofuels”, supra, note 116, at 42.
135 See ibid. for critical assessment.

136 Jacob Werksman, “The Clean Development Mechanism: Unwrapping the Kyoto Surprise”,
7 Review of European Community and International Environmental Law (1998), 147, at 153.

7 Tbid.
¥ Tbid.
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of CDM projects, because of their low development levels, are actually the ones
benefitting the least from the CDM.”'* All this goes to show that while private sector
engagement is crucial for climate change mitigation, novel regulatory approaches,
such as public-private partnerships and market-based mechanisms, also entail con-
siderable challenges.

Under the UN climate regime, the private sector also participates in the Nairobi
Work Programme on Impacts, Vulnerability and Adaptation to Climate Change
along with international organizations and other public entities. To boost private
sector engagement in climate change adaptation, the UNFCCC Secretariat
launched in 2012 a database called Adaptation Private Sector Initiative to show-
case successful strategies that businesses and communities are using to adapt to
climate change, while simultaneously creating profit or avoiding losses.'*
The approximately 100 initial examples include actions by well-known global
companies, such as Coca Cola, Nestlé, Levi’s, Microsoft and Starbucks.'*! In
launching the initiative, UNFCCC Executive Secretary Christiana Figueres under-
scored that “[c]limate risks which affect communities around the world are always
also business risks”.!*?

Outside the UNFCCC regime, one example of a public-private initiative is the
Chicago Climate Exchange (CCX).'* The CCX was initially a voluntary greenhouse
gas reductions programme, which traded allowances between 2003 and 2010 and
involved major corporations, utilities and financial institutions with activities in all
50 United States, 8 Canadian provinces and 16 countries.'** Its size was estimated at
around one third of the EU ETS."* In 2011, a new CCX Offsets Registry Programme
was launched to register verified emission reductions based on a comprehensive set
of established protocols.!'* The success of the CCX remains questionable, however,
serving to highlight some of the challenges related to the efficacy of non-state
initiatives discussed below in sect. 3.4.3.

1% Tomilola Eni-ibukun, “Climate Justice: The Clean Development Mechanism as a Case Study”
in Chapter 10 of the present volume.

140 UNFCCC Press Release, “UNFCCC secretariat aims to help communities and businesses
become climate-resilient with help of new online tool”, 26 January 2012, available at: https://
unfccc.int/files/press/press_releases_advisories/application/pdf/pr20122601_apsidbase.pdf  (last
accessed on 1 March 2012).

141 Tbid.
1921bid.

143 See, for example, Andonova et al., “Transnational Climate Governance”, supra, note 6, at 62;
Bulkeley and Newell, Governing Climate Change, supra, note 5, at 95.

14 CCX Fact Sheet, December 2011, available at: https://www.theice.com/publicdocs/ccx/CCX_
Fact_Sheet.pdf (last accessed onl March 2012).

4 Tbid.
146 Tbid.
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3.4.2 Private Sector Engagement and Voluntary
Regulatory Initiatives

The landscape of climate change law becomes even more colourful when taking
into consideration regulatory initiatives around climate change launched by civic
players exclusively. As such, private sector activities are crucial for climate change
mitigation and one of the key objectives of climate change law is to regulate them,
driving investment towards climate-friendly technologies and activities.

The private sector has been closely following climate change policy since the
beginning, attempting to influence developments both internationally and within
national boundaries. Initially, most private actors mobilized to stall action against
climate change."’ Subsequently, however, most have taken a more responsible
stance. One of the watersheds came in December 2007 as more than 150 well-
known global companies published the Bali Communiqué on Climate Change in
the Financial Times, calling for a comprehensive and legally binding climate change
agreement under the United Nations.'* Networks like the World Business Council
for Sustainable Development, an initiative bringing together more than 190 chief
executive officers of international companies, have also been active in promoting
climate change policies.

Many businesses have also begun to see climate change action as an opportunity
rather than a threat.'* A number of companies are undertaking self-regulation activities
and participating in voluntary schemes and agreements to reduce greenhouse gas
emissions and improve their energy efficiency. One such initiative is the Carbon
Disclosure Project, which requests information annually from thousands of companies
concerning their greenhouse gas emissions, energy use and other relevant issues.'*
Companies like Shell and BP have also experimented with internal emissions trading
schemes. There are also various other voluntary regulatory initiatives related to carbon
trading, such as the Gold Standard for the CDM, the Voluntary Carbon Standard (VCS)
and the Climate, Community and Biodiversity Standard. Overall, there is a large
number of partnerships and soft law initiatives seeking to address climate change.

3.4.3 Non-state Actors and Climate Law Research

Scholars of both international relations and law are increasingly interested in
non-state actors, soft law and ‘governance’ — a notion that (in contrast to ‘government’)

47Bulkeley and Newell, Governing Climate Change, supra, note 5, at 88.
148 An advert published in the global edition of The Financial Times, 30 November 2007.
19 Bulkeley and Newell, Governing Climate Change, supra, note 5, at 87.

130 For more information, see the Carbon Disclosure Project website, available at: https://
www.cdproject.net/en-US/Programmes/Pages/climate-change-programs.aspx (last accessed on 21
March 2012).
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includes the idea that it can take place without the state.'>' There has already been
research on what is described as transnational climate governance, “a distinct form
of global governance operating in a political sphere where public and private actors
interact across national borders and political jurisdictions.”’>> Some legal scholars
have drawn attention to ‘global law,” characterized as “a new body of law that
emerges from various globalization processes in multiple sectors of civil society
independently of laws of the nation states.”'>* According to Teubner, this “fully
fledged law” is distinguished from the traditional law of nation states by its peculiar
characteristics: while lacking in institutional and political support, global law is
“closely coupled with globalized socio-economic processes.”!>

In legal theory, accounting for the role of non-state actors points towards legal
pluralism'> and approaches challenging the traditional role of sovereign states as
exclusive norm-setting institutions and emphasizing private norm-production by
trade associations, professional/technical organizations, commercial arbitrators,
multinational companies and other civic players.'* Proponents of these approaches
have made the argument that traditional legal theories are inadequate to grasp the
increasingly multifaceted normative reality. According to Rosen-Zvi, “the world
is increasingly governed by an intricate web of norm-producers, which includes
international organizations, transnational bodies, states in federative systems,
regions, countries, cities, national and transnational associations of subnational
entities, as well as a host of private and quasi-private entities that are emerging as
new types of actors on the global regulatory stage.”®” Also Perez highlights that
the global economic system “is governed by multiple systems of law” and it “is
not based on a coherent set of normative or institutional hierarchies. It represents,
rather, a highly pluralistic mixture of legal regimes, with variable organisational
and thematic structures.”'™® Perez thus emphasizes the role of private legal
systems, arguing that such systems are not made of the familiar sources of public
international law, “but rather, are the result of (private) norm-production by
trade associations, professional/technical organizations, commercial arbitrators,

151 Andonova et al., “Transnational Climate Governance”, supra, note 6, at 55.
1521bid., at 68—69.

133 Teubner, “Global Bukowina”, supra, note 10, at 2.

154 Tbid.

155 As Koskenniemi has explained, vocabulary on legal pluralism has emerged from three different
sources: the study of local laws and de facto practices in modern society; native law’s coexistence
with imported metropolitan laws in the context of colonialism; and globalisation. Here, the focus
is on legal pluralism associated with globalisation. See Martti Koskenniemi, “Global Legal
Pluralism: Multiple Regimes and Multiple Modes of Thought”, Harvard, 5 March 2005, at 14.

156 See Teubner, “Global Bukowina”, supra, note 10, for comprehensive discussion.

57Tssachar Rosen-Zvi, “Climate Change Governance: Mapping the Terrain”, 5 Carbon and Climate
Law Review (2011), 234, at 236.

138 Perez, Ecological Sensitivity and Global Legal Pluralism, supra, note 11, at 7.
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Multinational Enterprises and other civic players.”'* In response to such develop-
ments, it has been suggested that the scope of legal analysis should be expanded.
Berman, for example, has argued that applying a pluralist framework to the global
arena, “is essential if we are to more comprehensively conceptualize a world of
hybrid legal spaces.”!® In the context of climate change law, Rosen-Zvi indicates
that the study of climate change regulation “should go beyond traditional or even
transnational regulation to encompass hybrid regulatory forms which blur the dis-
tinction between the public and the private and destabilize boundaries between
the global, the national and the sub-national.”!®!

Accounting for the role of non-state actors in the legal sphere comes, however,
with its own challenges. For one, a project aiming to paint a comprehensive image
of the complex and colourful climate governance structures involving non-state
actors entails the risk that descriptiveness becomes the main objective. According to
Koskenniemi:

The problem with legal pluralism is the way it ceases to pose demands on the world.
Theorists of globalisation are so enchanted by the complex interplay of the technical
regimes and a positivist search for a vocabulary that would encompass all of them that they
lose thus the critical point of their exercise. This is visible, for instance, in the habit of
collapsing the distinction between law and regulation, a favourite technique of international
relations study, and to describe law as another regime in thoroughly instrumental terms:
‘legalization’ as a policy-choice sometimes dictated by strategic interests.'é?

Differences between the notions of ‘government’ and ‘governance’ and ‘legis-
lation” and ‘regulation’ surface important questions concerning legitimacy and
effectiveness; also pointing towards ideological debates surrounding neoliberalism.'s?
Indeed, it was during the dawn of neoliberalism that “public regulation became
anathema to powerful social forces” and the push began “for private, voluntary sys-
tems of environmental governance, as well as for public-private partnerships that
might accomplish the kind of things that advocates of legal regulation had once
demanded.”'** In this respect, questions can be raised concerning the effectiveness
of the various climate change partnerships and their implications for legitimacy and

19Tbid., at 8.

190 Berman, “Global Legal Pluralism”, supra, note 10, at 1159.

' Rosen-Zvi, “Climate Change Governance: Mapping the Terrain”, supra, note 157, at 234.

102 Koskenniemi, “Global Legal Pluralism”, supra, note 155, at 16.

193 For a critical overview of neoliberalism, see David Harvey, A Brief History of Neoliberalism
(Oxford et al.: Oxford University Press, 2005).

194 Craig N. Murphy, “Privatizing Environmental Governance”, 9 Global Environmental Politics
(2009), 134, at 134, drawing the link to the age of Thatcher, Reagan and global neoliberalism.
See also Simon Roberts, “After Government? On Representing Law without a State”, 68 Modern
Law Review (2005), 1, at 24, arguing that “it is very difficult to specify in a convincing way a
secure grounding for ‘law’ if we try to shake it free from particular forms historically associated
with the state.”
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democracy. Arguments supporting such informal initiatives include their flexibility,
collaborative nature, speed and diverse expertise.'®> Some of the key concerns, then,
include that such partnerships ‘hollow out’ the state, reinforce neoliberalism and
accelerate privatization of environmental governance.'*® Furthermore, it is feared
that they increase business influence, reinforce elite multilateralism and lead to
fragmentation of global governance as well as to the retreat of state responsibility in
the production of public goods.'?’

Koskenniemi has also questioned whether “informal networking by private
industries, non-governmental stakeholder groups and national administrators have
produced a stable basis for a formal pluralist statement.”'®® Fisher, in turn, has called
for “head-on engagement with extended legal pluralism,” explaining that:

By extended legal pluralism I mean the range of different legal and quasi-legal norms that
can operate in transnational environmental law, whether international agreements, dispute
settlement, policy-making, or negotiation. Legal pluralism is not just another word for the
political science term ‘governance’, or for ‘soft law’. Rather, it is a term that signifies that
there is much that is legal in transnational environmental law but that its legal nature requires
careful and nuanced analysis. To put it another way, transnational environmental law is not
just politics and it does have legal content.'®

Against this background, climate law scholarship faces the challenge of accounting
for the various private sector initiatives and public-private partnerships, while retaining
a normative focus.

3.5 Conclusions

Acknowledging that climate law is already a highly specialised field of legal
practice, this chapter has explored the landscape of climate law and scholarship, and
identified two broad trends. The first relates to the realisation that climate change is
increasingly regulated at multiple levels and the various levels tend to interact and
influence each other. Their hierarchies, synergies and tensions are therefore relevant
for understanding the overall impact of legal norms related to climate change,
including their tensions and synergies. Second, climate law is also characterized
by deformalization; looking broadly, it encompasses various soft law sources and
non-state actors. Accounting for the various private sector and soft law initiatives,
and discerning their legal relevance while avoiding becoming overtly descriptive
and losing the normative focus appear as further challenges for climate law research.

15 Bickstrand, “Accountability of Networked Climate Governance”, supra, note 8, at 77.
166 Ibid.

197 Ibid.

198 Koskenniemi, “Global Legal Pluralism”, supra, note 155, at 14—15.

1% Fisher, “The Rise of Transnational Environmental Law”, supra, note 9, at 49.
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Given the rapid evolution of the field in recent years, climate law research has tended
to focus on substantive issues. This chapter has shown, however, that there are ample
opportunities for climate law research to engage more closely with central themes
in ongoing theoretical discussions on, inter alia, globalisation, legal pluralism,
fragmentation, global administrative law, multi-level governance and transnational
environmental law.



Chapter 4
Climate Change and Justice: Perspectives
of Legal Theory

Felix Ekardt

Abstract A volume on climate law needs normative visions and principles to provide
orientation and to line up normative requirements. This may enable to provide a
comprehensive view on energy and climate topics. This contribution, while dealing
with justice, gives a perspective from ethics respectively from a (re-)interpretation
of national constitutions, the EU Charter of fundamental rights and the European
convention on human rights in the light of sustainability. It takes us to human rights as
the basic norm of any liberal democratic constitution (on national and transnational
level), but criticizes the academic international law debate (unlike the practice of
international law) which seems to be focused on the idea of even absolute, i.e. not
subject to any balancing, environmental fundamental rights. Overall, it turns out
that an interpretation of fundamental rights which is more multipolar and considers
the conditions for freedom more heavily — as well as the freedom of future generations
and of people in other parts of the world — develops a greater commitment to climate
protection. Regarding the theory of balancing, for the purpose of a clear balance of
powers the usual principle of proportionality also proves specifiable.

4.1 Theoretical Background: Ethical and Legal Considerations

Under what circumstances can we call social life “just”, or the law “right”? This is the
ultimate question of all thought about politics, morals, and the law. This question is
also relevant when it comes to the question of how we deal with scarce energy
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resources and climate change, and how we balance colliding interests (for instance
between contemporary and future generations). Conceptually, the term “justice” is
concerned with the normative validity of a society’s basic order. Thus, a normative
theory of justice (or ethics) answers the question: how shall humans behave, and
what shall the founding order look like? This question must be strictly distinguished
from the question of how humans actually behave, and what the factual reasons
for this action are (and what humans factually “deem right”) — this is a question,
respectively, of the descriptive action theory or anthropological theory of society.'
A link between the theory of justice and the action theory is the equally empirical
governance theory or control theory, i.e., the doctrine of the choice of means to
effectively and factually enforce previously defined normative aims (e.g., the right
to freedom from impairments to life and health), possibly after a normative balancing
with other conflicting objectives (e.g., economic freedom). Such means or instruments
could be for instance taxes, emissions trading systems, voluntary commitments, or
regulatory prescriptions.

A volume on climate law needs normative visions and principles to provide
orientation and to line up normative requirements. Only thus can it enable a com-
prehensive view on energy and climate topics and their relevance in societies today
as well as for future generations. In the perspective of both ethics and constitutions
(in international, European, and national law), the resource topic is characterized
by colliding human rights: On the one hand, the freedom rights of consumers and
companies; and on the other hand, rights to the elementary preconditions of freedom
such as food, water, climate stability, security, energy access, a basic supply of
essential resources, an absence of wars and civil wars, and so on. Generally speaking,
any normative conflict can be regarded as a conflict of competing interests and thus
as a balancing problem. It refers to the fundamental phenomenon of law: to find a
just balance of conflicting interests.

In this chapter, climate change will be at the center of said balancing process.
Since the political process has opted to promote an industrial society, allow industrial
facilities, and approve traffic permits, to name but some examples, politics also
knowingly accepts statistical projections of future deaths, i.e. an impairment of the
right to the elementary conditions of freedom as a result of emissions of air pollutants
and other detrimental impacts of permitted activities. This is done by balancing
those interests with our present economic freedom to engage in production and
consumption activities. The framework for legislative balancing is usually referred to
as the proportionality test. Decisions by administrative authorities are mainly deter-
mined by legislative acts, and their discretion to apply a balancing test is initially
(mostly) limited to the interpretation of the factual requirement of standards enacted
by the legislature as an expression of its balancing assessment (if those standards
leave room for interpretation).

"' This distinction is not clear, e.g., in Jirgen Habermas, The Theory of Communicative Action
(London: Beacon Press, 1985). Many readers, and probably the author himself, seem to attach a
normative meaning to this book; the actual topic, however, is anthropology, that is: a descriptive
theory of societies.
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This chapter, while dealing with justice, gives a perspective from ethics and a
(re-)interpretation of national constitutions, the European Charter of fundamental
rights and the European convention on human rights in the light of sustainability.
Sustainability has been increasingly referred to as a key policy objective for the past
20 years, whether by the United Nations (UN), the European Union (EU), or national
governments. It is, however, not always stringently applied. The intention of sus-
tainability is to extend justice (and, respectively, law, morals and politics) across an
intergenerational and global dimension.’ By contrast, a common understanding is
that sustainability is simply a balanced pursuit of the three pillars of environmental,
economic and social issues, if necessary even without a time — or space-spanning
aspect.* Elsewhere, it has been affirmed that this latter interpretation is at least
misleading, that it adheres to expectations of unlimited economic growth which —in
a physically finite world — cannot be met, and that this “pillar — perspective” is also
incompatible with international law’s fundamental tenets of sustainability.’

Hence, the subject of this chapter takes us to national, European, and international
human rights as the basic norm of any liberal democratic constitution (on a national
and transnational level). Human rights also form the typical core of any modern ethics.
Environmental protection and intergenerational and global justice, however, are
rarely addressed as guaranteed by fundamental rights in the existing legal and ethical
discourse, but are rather assigned to the category of “national objectives,” for instance
in Article 20a of the German Constitution (Grundgesetz, GG) or, in the establishing
rules of the EU, on Article 191 TFEU; or they are framed as abstract principles
such as the precautionary principle or the principle of common but differentiated
responsibility, thereby lacking concreteness and justitiability.

Nevertheless, it seems essential to consider fundamental rights. Unlike general
objectives or abstract principles, fundamental rights not only define legal powers, but
also frame legally enforceable obligations of public authority. Moreover, fundamen-
tal rights are the strongest manifestation of a liberal-democratic constitution. On a
constitutional level, overcoming the economically oriented understanding of freedom

2To show that the theses of this chapter are normatively right as an ethical approach would
mean to demonstrate that the principles of liberal democracy are universally right. This has been
demonstrated elsewhere by previously establishing that freedom or the underlying principles of
human dignity and impartiality are the universal — and sole — basis of a just basic order. For reasons
of space, this is omitted here. On details, cf. Felix Ekardt, Theorie der Nachhaltigkeit: Rechtliche,
ethische und politische Zuginge — am Beispiel von Klimawandel, Ressourcenknappheit und
Welthandel (2nd edition, Baden-Baden: Nomos, 2011), §§ 3-5; similar in his basic orientation
Habermas, supra, note 1; partially differing: John Rawls, A Theory of Justice (Cambridge, Mass.:
Harvard University Press, 1971).

3For this understanding of the principle of sustainability (and with references to opposing views),
see Ekardt, Theorie der Nachhaltigkeit, supra, note 2, § 1C; with a similar result (but somewhat
differing arguments) cf. Konrad Ott and Ralf Doring, Theorie und Praxis starker Nachhaltigkeit
(Marburg: Metropolis, 2004).

4See, e.g. Rudolf Steinberg, Der dkologische Verfassungsstaat (Frankfurt a.M.: Suhrkamp, 1998),
at 114.

SEkardt, Theorie der Nachhaltigkeit, supra, note 2, § 1C.
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could also be the essential desideratum of a more future — and globally-oriented
(thus: sustainable) legal interpretation. Furthermore, restrictions on behalf of
environmental or (for instance) resource conservation in order to safeguard the con-
ditions of individual freedom (as embodied in fundamental rights) might also be
much more plausible motivationally than the usual, fairly misleading antagonism of
individual self-realization versus environmental protection, as latently affirmed by
national objective provisions. Incidentally, discussing human rights could even lead
to a better normative justification of principles such as common but differentiated
responsibility in climate policy — the discussion of historical emissions below will
affirm that very clearly.

Accordingly, earlier — and even today in international law — there was often, or is
respectively, a discussion about environmental fundamental rights® (not only with
regard to future generations, of course), as environmental fundamental rights would
mean a break with the traditional views diagnosed above. In the academic debate on
international law (unlike the practice of international law), the idea of strong or
even absolute —i.e. not subject to any balancing — environmental fundamental rights
seems to be gaining support. In national debates, however, environmental funda-
mental rights are considered unspecific and subject to balancing; therefore they
are ultimately not very helpful. Of course, the vague content of an “environmental
fundamental right” would only result if one generally introduced a fundamental
right “to environmental protection’; however, this author is only concerned with the
question of whether a correct interpretation of fundamental and human rights
(nationally or transnationally) results in greater levels of sustainability — and for
instance resource and climate protection — than is often assumed.

Such an interpretation would define fundamental rights in the way they already
exist in all western countries as well as in the international declarations on human
rights signed by almost every state of the world, with the consequence that current
policy might be in conflict with fundamental or human rights, two largely synony-
mous concepts. Of course, even if this issue falls within the scope of a fundamental
right, the problem of necessary balancing cannot be entirely avoided. But then,
this problem also applies in precisely the same way to other fundamental rights
(requiring what is commonly called the “proportionality test”). Therefore, the
subject of the following analysis will not be true fundamental rights “to environ-
mental protection.” At the same time, we will not limit ourselves to accepting the
common assumption that basically all aspects of fundamental rights which concern
environmental issues are covered by the right to life and health, which (a) includes

®For an outline of this common discussion, see Steinberg, Verfassungsstaat, supra, note 4, at 421
(explicitly criticizing “environmental fundamental rights”); Norbert Gibson, “The Right to a
Clean Environment”, 1 Saskatchewan Law Review (1990), 5; James Nickel, “The Right to a
Safe Environment”, 3 Yale Law Journal (1993), 281, at 282; on the notion of “third generation
human rights”, see Jack Donnelly, “Third Generation Rights”, in Catherine Brolmann, René
Lefeber and Marjolaine Zieck (eds.), Peoples and Minorities in International Law (Dordrecht:
Nijhoft, 1993), 119, at 119; Pascale Kromarek (ed.), Environnement et droits de I’homme (Paris:
UNESCO, 1987).
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no provision for preventive aspects, (b) de facto favors the defensive aspect of
the fundamental right over the active protection right it imparts, and (c) moreover
fails to concretize environmental protection, which would be required to render
it practically relevant. It is precisely this approach toward “duties of protection”
(including their administrative consequences) that will be subject to criticism in the
course of the following analysis.

4.2 Human Rights: Only Subordinate and Vague
“Duties of Protection’ with Regard to Sustainability?
The Traditional Legal Point of View in Europe
and Germany

It is well known that, for instance, the German constitutional and administrative
courts are very reluctant to recognize environmental positions based on fundamental
rights and have previously rejected corresponding claims for violations of funda-
mental rights on environmental protection issues.” They already avoid the term
“protection rights”, which would clarify that subjective, individual rights are
concerned (even if they are subject to balancing with conflicting legal positions).
Especially (but not only) in constitutional law cases, there is often no clear dis-
tinction between the tests of admissibility and the substantive foundation of
the claim. Camouflaging the question whether a subjective, individual right exists,
it thus remains unclear what the respective issue is: whether the claimant has an
individual right that allows him to bring an action, or whether the underlying
action is within the scope of the respective fundamental right or is an issue of
restrictions of the respective fundamental right. In spite of the different out-
comes, this same situation applies to abortion cases. The basis for all this is the
aforementioned idea that protection rights only describe an objective, but fail to
define an exact scope of protection, requiring courts to merely examine whether
the protective measures taken are manifestly inadequate. However, the latter
question will always be denied, since some legislative effort can be found for every
objective, virtually ruling out an assessment that state action has been “manifestly
inadequate.” It will be elaborated later that both this result and its reasoning might
deserve criticism.

From the outset, the case law of the European Court of Justice (ECJ) is hardly
devoted to the issue of protection rights as such — European fundamental rights are
included in the Charter of Fundamental Rights (ECFR), which has binding force
since the Lisbon Treaty, and in Article 6, paragraph 1-3 of the EU Treaty.? So far,
the ECJ has not even specifically addressed fundamental protection rights against

7On all the case law, see in detail Ekardt, Theorie der Nachhaltigkeit, supra, note 2, § 4.

8On the new legislation with an explicit EU Charter of Fundamental Rights, see Ekardt, Theorie
der Nachhaltigkeit, supra, note 2, § 4 B.
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the Union. Only within the Member States has it recognized the possibility of such
rights. Of course, to put it provocatively, the ECJ structurally fails to adopt almost
any judgment that might bind the EU in any way. It rather seems to be driven by the
unspoken intention to give the EU Commission and Council ample discretion in the
determination of their policies. Thus, the existing case law lacks any real reference
points for the issues discussed in this article. Although the ECJ regularly requires
Member States to comply with certain environmental requirements, this has nothing
to do with the recognition of protection duties. It only means that the Member States
are obliged to effectively implement certain environmental protection requirements
adopted by the EU Commission, the Council and the Parliament. At its core, such case
law is hence no more than an issue of enforcement of simple (not constitutional)
European law; and it is also completely unrelated to the precise content of that law.
Protection duties, however, would oblige the EU legislative bodies to act on behalf
of the environmental interests of right holders, even where such action is against the
legislators’ will. Currently, there is no apparent example for such a right. And
because of the foregoing tendency in the case law of the ECJ, it seems likely that
this will not change significantly anytime soon.’ Although Article 37 ECFR, which
formally entered into force at the end of 2009, contains a commitment to environ-
mental protection — as did the previous EU and EC Treaties — it is not designed as a
fundamental right.

A similar situation applies to the European Court of Human Rights (ECtHR),
which is responsible for the interpretation of the European Convention of Human
Rights (ECHR), a treaty that is applicable to all European countries and is extremely
similar to other international human rights treaties. Like the German Federal
Constitutional Court, the ECtHR has in fact recognized obligations of states to
undertake protective action based on fundamental rights, although not often, and
never in an environmental protection case. Likewise, the ECtHR has granted infor-
mation rights concerning environmental damages, although counterintuitively not
based on the right to life and health, but on the right to privacy under Article 8
ECHR. However, all environmental cases of the ECHR are ultimately limited to
ensuring that, in the course of administrative decisions, the concerns of individuals
are adequately considered and, for example, the facts are weighed appropriately.
This was expressed most recently in a case on mobile telecommunication. It appears
that the obligation to adopt other, more effective laws on the basis of protection
duties, which would trigger a larger reorientation of the social order and not merely
ensure “privacy from pollutants and noise,” has not been a subject of affirmative
ECHR judgments so far.

In any case, the mere factual existence of case law does not per se mean that it is
right. And it does not apply generally because judgments only decide a specific case,

°Of course, there are cases, though they are not numerous, in which the ECJ has declared EU legal
acts void for formal reasons, e.g. due to a lack of legislative competence. But there does not appear
to be any case in which the ECJ has ever required the EU to enact legal provisions against its
legislature’s will.
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but do not define an abstract and general norm.'® Thus, in the following sections,
this chapter will test and analyze a somewhat altered interpretation of existing law,
based on an interpretation of existing fundamental rights rather than reliance on policy
considerations or suggestions of a legislative change to the catalog of fundamental
rights. But what could an extended interpretation of freedom and fundamental rights
that includes an intergenerational and global dimension look like in order to be
more precise than the fairly vague discussion of environmental fundamental rights?
Departing from what is probably a prevailing view at the domestic level, for instance
in Germany, closer examination reveals that the wording and the systematic position
of the fundamental concept of freedom, which is intrinsic to fundamental rights, in the
ECFR, national constitutions such as the German Basic Law as well as, ultimately,
the ECHR, suggest a more complex interpretation than previously assumed, which
has important implications in the intergenerational context.!! Therefore, the resulting
findings can ultimately be applied to any national or transnational human rights
protection effort, for instance with regard to climate change.

4.3 Intergenerational and Global Scope of Human Rights,
Protecting the Conditions of Freedom, and Multipolarity
of Freedom '

The starting point for this chapter’s approach is the idea of freedom rights
as classical-liberal guarantees of self-fulfillment. As far as this basic under-
standing goes, there is no need to criticize the prevailing view. In addition,
however, freedom also has an intergenerational (and global) dimension."

10 Laws, regulations, constitutions, etc. remain the only abstract and general norms, at least in
statute law. Nevertheless it is acceptable that the practice often turns to existing judgments, because
(and only) in the event that no substantial grounds be argued in favor of a change of legal opinion
the burden of argumentation falls to the party challenging the existing legal opinion from previous
case law (inter alia for reasons of legal certainty), cf. Robert Alexy, Theorie der juristischen
Argumentation (2nd edition, Frankfurt a.M.: Suhrkamp, 1991); on the rationality of the application
of the law and the methods of legal interpretation, see also Ekardt, Theorie der Nachhaltigkeit,
supra, note 2, § 1 D.; Davor Susnjar, Proportionality, Fundamental Rights, and Balance of Powers
(Leiden: Brill, 2011).

"'The issue here is thus an interpretation of all fundamental rights. The rights of equality, which do
not seem to fit, are ultimately special protections of the same freedom and thus do not contradict
the following considerations.

12 For more details and references on this subject see Ekardt, Theorie der Nachhaltigkeit, supra,
note 2, §§ 4, 5.

3 With a partly similar reasoning, see also Herwig Unnerstall, Rechte zukiinftiger Generationen
(Wiirzburg: Konigshausen & Neumann, 1999), at 422; with more details, cf. Ekardt, Theorie der
Nachhaltigkeit, supra, note 2, §§ 4, 5.

4To be precise, fundamental rights of future people are not current rights, but their nature is that
of “pre-effects” of future rights. This, however does not or not significantly alter their relevance;
see in details Unnerstall, Rechte zukiinftiger Generationen, supra, note 13, at 52 et seq.
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Why? In a nutshell®: for instance, young people and future generations are of
course humans and hence are, or will be, protected by human rights. And this right
to equal freedom must be leveraged everywhere where it is threatened — in a tech-
nological, globalized world, freedom is increasingly threatened across genera-
tions and across national borders. Therefore it is clear that fundamental rights also
apply intergenerationally and globally, i.e. in favor of the likely main victims of
environmental damage.

But the classical-liberal understanding of freedom, which is mainly focused on
the economic freedom of those living here and now, must also be supplemented
in other regards. For instance, liberties must be interpreted unambiguously in a
way so as to include the elementary physical conditions of freedom — thus not only
as a right to social welfare, as it was for instance recently acknowledged by the
German Federal Constitutional Court, but also to the existence of a relatively stable
resource base and a corresponding global climate. For without such a subsistence
level — including energy access and a stable climate — and, by extension, without
life and health, there is no freedom.'® This fundamental right to the elementary
conditions of freedom is explicitly provided where life and health are concerned,
see, for instance, Articles 2 (2) of the German Basic Law, Articles 2 and 3 ECFR, and
Articles 2 and 8 ECHR. In all other cases, it must be based on the interpretation of
the general right to freedom. Contrary to the prevailing view, a literal interpretation
of the ECFR reveals that Article 2 (1) of the German Basic Law has a counterpart in
Article 6 ECFR in that it affords a general EU right to freedom. The same is true for
Article 5 ECHR and other similarly structured bills of rights. At least elements of a
general right to freedom are also indisputably included in the right to privacy under
Article 8 ECHR. Based on what has been said so far, this right to life, health and
subsistence also applies intergenerationally and globally, and is the subject of human
rights protection e.g. against environmental damages.

“Protection of freedom where it is endangered” also means that freedom includes
aright to protection (by the state) against fellow citizens (and not only in exceptional
circumstances) — not only, but also for future generations. Such an understanding
of the right to freedom inter alia affords protection against environmental harm
which is threatening individual freedom and its conditions, for instance through
climate change, by the state and where necessary against fellow individuals. Without
that, there would be no human rights protection against intergenerational damages
such as climate change, since states are not the primary emitters of greenhouse gases.
The problem rather lies in the fact that states tolerate or approve e.g. greenhouse gas

5In more details on the three main arguments, cf. Ekardt, Theorie der Nachhaltigkeit, supra, note
2, § 4; partly cf. also Unnerstall, Rechte zukiinftiger Generationen, supra, note 13, at 422.

1 The international trend toward “social” rights to the various facets of minimum subsistence thus
has a theoretical justification. Such a “constitution of international law” can be derived from the
legal source of the “general principles of law” (cf. Article 38 of the Statute of the International
Court of Justice) without recourse to, e.g., the International Covenant on Economic Social and
Cultural Rights; cf. Ekardt, Theorie der Nachhaltigkeit, supra, note 2, § 7.
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emissions by private actors. This particular idea needs to be explained in detail since
it is not commonly articulated, as has been indicated above. But if fundamental
rights include both a protection of freedom against the state as well as a duty of
the state to protect these rights against fellow citizens, conflicts of interest of any
kind must regularly be understood as multipolar (not bipolar) conflicts of freedoms
(multipolarity); and then, it follows that such an understanding would rebut the
traditional, more objective, status of fundamental rights protection (protection
duties instead of protection rights, thus non-actionable duties) and the traditional
imbalance between the defensive and protective side of fundamental rights, i.e. the
regular elimination of protection obligations, unless there is a case of “manifest
inadequacy” (understood as something which realistically never occurs, namely the
complete absence of regulation in an area of law). Multipolarity would equally
refute the assumption that the protective side of fundamental rights is almost entirely
taken up with administrative norms, which are supposedly subject to wide legislative
discretion, and is not of significant importance with regard to standing in adminis-
trative cases nor regarding the application of substantive law.

What are the arguments for multipolarity and how can these respond to cer-
tain typical counterarguments? In the following, this chapter assesses whether
genuine protection rights already arise from the original scope of fundamental
rights — protection rights which, in turn, would afford standing in administrative
and constitutional law cases. Details regarding the subsequent balancing test (which
will e.g. determine how much weight is afforded to fundamental rights when
interpreting substantive administrative law, e.g. discretionary decisions, in light
of those rights) will be analyzed later on. This clear distinction between the
scope of fundamental rights and balancing process differs significantly from case
law, which rarely clarifies whether its skepticism about (fundamental) protection
rights refers to issues of standing, scope or restrictions of fundamental rights. This
remains unclear even in the — ephemeral — recourse to protection rights in cases of
administrative law.

First, the multipolarity of fundamental rights follows from the very idea of
freedom, which lies at the center of liberal-democratic constitutions — and, as indi-
cated in a footnote, is a philosophical necessity. Fundamental rights are elementary
rights that are intended to afford protection against typical threats to freedom.
Thereby, they realize the necessary autonomy of the individual which is embodied
in the principle of dignity. This autonomy is not only threatened directly by the
state, but also by private actors, whose actions are “only” approved or tolerated
by the state. To dispute this statement, one would have to argue, e.g., that the
construction of an industrial plant is relevant to the freedom of the operator
but not to the neighboring residents’ freedom. The classical-liberal thinking, in
fact, tends to favor such an assumption. This view has also been adopted by the
current case law. But the very purpose of a liberal state is to secure a balance of
conflicts as impartially as possible, i.e. independent of special perspectives, and
not to give precedence to a specific set of activities and ideologies (e.g. economic
and commercial enterprise). All this suggests that protection rights do exist,
that defense and protection are equally important, and that we should speak of
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protection rights, not obligations, since otherwise the equality of both categories
would not be recognized.’

Second, the multipolarity of fundamental rights appears in limitation or balancing
provisions such as Article 2 (1) of the German Basic Law or Article 52 ECFR,
which are also presumed on several instances in the ECHR: as paradigmatic defining
principles of liberal-democratic bills of rights, these norms also, more practically,
prescribe that the freedom of action is limited by “the rights and freedoms of
others.” The European “constitution”, here manifesting itself in the form of the
ECFR and the ECHR as well as national constitutions such as the German Basic
Law, thus assumes that if the state resolves specific conflicts, it deals not only with
clashing interests, but also explicitly with clashing fundamental rights.'®

The preceding reasoning has sought to establish (I) that, and why, there must be
protection rights as part of fundamental rights and (II) that these are subjective,
individual rights. Beyond that, the arguments — especially that defense and protec-
tion are mentioned side by side — also point out that (IIT) defense must be on an
equal footing with protection.!

One objection that might be raised is this: such a fundamental re-interpretation of
human rights in the light of sustainability could result in the will of democratic
parliaments being overthrown, with “protection rights” affording far greater leeway
than “defensive rights”. So, does this re-interpretation of human rights undermine

'"Incidentally, “protection” as defined in this argument can also consist in granting a benefit to an
individual, such as a monetary payment to secure a minimum level of subsistence; see also Susnjar,
Balance of Powers, supra, note 10.

18 The third argument is the wording of provisions such as Article 1 (1) (2) of the German Basic
Law, or Article 1 ECFR, which have been briefly referred to above. Public authorities shall
“respect” and “protect” human dignity and also the liberties, which under Article 1 (2) of the
German Basic Law (“therefore”) exist for the sake of dignity, and thus must be interpreted
according to its structure. This relation (“therefore”) can also be found in the materials of the
ECFR. In addition, the double dimension (“respect/protection”) of human dignity and therefore also
of the fundamental rights — given the function of dignity as a reason for all human rights which was
just described — shows that freedom can be impaired by threats from various sides and that, therefore,
it implies defense and protection. But most of all, the word “protect” would lose its linguistic sense
if it only meant that the state shall not exercise direct coercion against the citizens (otherwise
the state could simply retreat to not acting at all, instead of “protecting”). Hence norms such as
Article 1 (1) of the German Basic Law and Article 1 ECFR also imply a protection against fellow
citizens. And defense and protection are linguistically on equal footing there. All this implies again
that there are fundamental rights of defense and protection, and that protection and defensive rights
must be equally strong — and that we should speak of protection rights, not of mere protection
obligations. This holds true even though (in the interests of an institutional system based on
democracy and a separation of powers, which is indeed the most effective protection of freedom)
this “protection” cannot be understood as a direct effect of fundamental rights among citizens, but
as a claim against the state for protection (see, specifically Article 1 (3) of the German Basic Law
and Article 51 ECFR). For instance, Article 1 paragraph 2 of the German Basic Law as well as the
title of this section — and also the materials on the ECFR — talk about “human rights.” Thus not only
“some” rights are based on dignity, as one might respond, but all of them. Therefore, the structure of
human rights, i.e., “equal respect and protection”, applies to all and not just some human rights.

"In favor of an equal footing see already (but without comprehensive reasoning) Christian Calliess,
Rechtsstaat und Umweltstaat (Tiibingen: Mohr Siebeck, 2001).
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democracy? In essence, that question raises the old question of the relationship between
freedom and democracy. Not only lawyers, but also some philosophers think (partly
by implication) that democracy has latent priority over freedom. It is correct that
freedom and democracy contribute to each other. A democracy which is based on
certain principles, e.g., a separation of powers, however, promises greater freedom,
rationality and impartiality than a “radical” democracy. That is precisely why con-
stitutions such as the German Basic Law are based on a separation of powers and are
not structured as radical democracies. In particular, justice between generations and
global justice, i.e., the freedom of young people and those living after us, are argu-
ments against radical democracy. After all, for future generations and young people
as well as those living in geographically distant locations, democracy is not an act
of self-determination, but one of heteronomy. For today they are not participants in
this democracy. This then leads to a democracy which is not a principle opposing
freedom, but a principle resolving conflict between freedoms. This function makes it
reasonable to have further conflict resolving institutions, e.g., courts. All this is particu-
larly true if it can be shown that freedom may only be restricted to enhance freedom or
freedom conditions — of which the elementary conditions above that were proven
relevant in the context of this chapter may be subjectivized, whereas other conditions
which only support freedom (such as freedom of artistic expression) however may not.

The legislature may make different choices, and the task of constitutional courts is
(only) to control the framework of those decisions based on a set of balancing rules
which can be derived from the liberties. The issue is always that some institution of
control such as a constitutional court reviews the adherence to rules of balancing.
Afterwards, the legislature may react by (partly) altering the constitution. Or the
issue is that another institution of control such as a non-constitutional court
assesses administrative compliance with the legislative purpose or with rules of
balancing when such balancing has been deferred to the administration. Ultimately,
the objective must be a deliberative process in which multipolarity supports
freedom (on the one hand preventing abuses of power, on the other hand regarding
democracy as a shield for freedom) and also is adequate in terms of impartiality,
engaging in a “multiple-level discourse” which in turn supports rationality since it
mobilizes a maximum of good reasons among the state powers.”

2First, a constitutional court may never order a judgment against a parliament stating “the legislature
is required to do precisely this.” On the contrary, it must always limit its decisions to statements
such as: “at a minimum, you must discontinue doing this.” For instance, the German Constitutional
Court may not demand from the German Bundestag: “Phase out the use of coal power within four
and a half years.” But it may very well say: “The previous phasing out process is too slow; take a
new decision on the issue until a specified date, taking into account the following factual situations,
normative concerns, as well as procedural and balancing rules.” Conversely, a constitutional court
could rule on an action brought by an energy company: “Of course, the legislature may phase out
nuclear power generation — but it must observe certain limits which it has crossed by demanding
the phase out within an unreasonably short timespan.” This is all the more true as the deliberative
process also includes the administration and the lower courts, as just outlined by the brief introduc-
tory note on the “deferral” of the balancing test by the legislature. It allows authorities to respond
to a court decision with new decisions, which then in turn are subject to judicial control. The same
is true with respect to the legislator and the constitutional jurisdiction. And the legislature may also
react on decisions of lower courts with legislative changes, etc.
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4.4 The Case of Climate Change”!

Now, it is possible to draw some conclusions with regard to climate change. Based
on the foregoing arguments, it can also be pointed out how balancing rules derived
from human rights can work in practice:

* Aswe have seen, freedom also has an intergenerational and global dimension, given
that young people and future generations are humans and therefore are protected by
human rights. Fundamental rights also apply intergenerationally and globally, i.e. in
favor of the likely main victims of resource overuse, climate change, and so forth.

* Freedom rights must be interpreted unambiguously so as to include the foregoing
elementary preconditions of freedom — and thus not only a right to social welfare
in general, but also to the provision and maintenance of a relatively stable resource
base, food supply, security, water supply, life-supporting functions and ecosystem
services.?> With regard to climate change, this implies: a guaranteed proper supply
of food and water as well as sufficient energy access on a worldwide and inter-
generational scale; a life-cycle perspective on natural resources; responsibility
for maintaining life-supporting functions and services of ecosystems; and a
general priority in favour of resource efficiency.

e “Protection of freedom where it is endangered” also implies that freedom includes
a right to protection (by public authority) against fellow citizens (and not only in
exceptional circumstances). This implies protection provided by the authorities,
for example, against environmentally or socially harmful behavior that threatens
freedom and its conditions, such as overuse of resources, against fellow citizens,
be these natural or legal persons.

e In the environmental context, protection rights apply in spite of the fact that
e.g. many resource problems — for instance with regard to climate change — only
represent future threats to fundamental rights. For the scope of protection rights is
already affected by such threats, not only by concrete and present encroachments.
Undoubtedly, future trends are not always predictable and therefore “uncertain”.
However, an objection based on uncertainty would fail because impairments of
fundamental rights which are “only possible” are not irrelevant with respect to
fundamental rights, especially under the threat of irreversibility of such potential
infringement. Otherwise, fundamental rights would no longer serve the very
purpose of legal fundamental rights: to guarantee the protection of autonomy
exactly where autonomy is threatened with impairment.

2 For more details and references on this subject see Ekardt, Theorie der Nachhaltigkeit, supra,
note 2, § 6.

21n liberal democracies, there are also “further” (in contrast to “elementary”) preconditions of
freedom such as macroeconomic stabilization, biodiversity, etc., which are extremely helpful,
but not absolutely necessary to constitute freedom. Therefore, such “further” preconditions of
freedom are usually seen not as human rights but as mere obligations of the public powers (without
corresponding rights of individuals). This does not mean at all that these “further” conditions are
not important, however — merely that individuals do not have the same degree of legal standing to
require their enforcement.
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The necessary balancing between all the above-mentioned aspects of sustainability-

oriented human rights and the classical liberal guarantees of freedom for consumers
and enterprises offers some leeway. Nevertheless, especially with regard to overuse
of resources, some definite conclusions can be derived:

A very often overlooked aspect of freedom is the polluter pays principle, which
in turn follows from the principle of freedom itself. Freedom must include
responsibility for the foreseeable (including environmental or social) conse-
quences of individual behavior — even across political and temporal boundaries,
and also for potentially undesirable consequences such responsibility may incur
on the acting individual’s life plan. The negative consequences of actions which
otherwise benefit an individual (for instance, use of inexpensive resources today)
must always fall back on that individual, if only by way of cost recovery for the
damage created by such action. This justifies limitations of fossil fuel use and
instruments that try to avoid the harmful consequences of overuse.

Another balancing rule is that the assumptions of underlying facts must be correct.
Every decision must, for instance, be based on the latest climate research in order
to understand what dangers threaten the freedom of future generations. In situa-
tions of factual uncertainty such as climate change, there is also a duty to make
preliminary decisions and to review them over time. Current energy and climate
policy already disregards the balancing rule that its decisions shall be based on a
correct factual basis: in particular, existing actions are probably erroneously
deemed suitable to avoid the looming drastic problems in the future.
Furthermore, politics has not yet taken into account in its decision making that
the fundamental right of freedom also has an intergenerational and global cross-
border dimension and that, therefore, legal positions of future generations and
right-holders in other regions (the “proverbial Bangladeshi”’) need to be considered
in parliamentary and legal decisions.

The task of politics is to solve the continuous conflicts between different free-
doms and, in addition, to guarantee the availability of external conditions of free-
dom. But generally, this does not mean that the political and democratic process
has to provide an equal distribution in the sense that certain privileges — such as
greenhouse gas emission rights — necessarily have to be equally distributed.
Instead, the details of social distribution are subject to political discretion.
However, with respect to elementary conditions of freedom, equal treatment is
necessary to ensure that everyone obtains the absolute minimum required to
enjoy their freedoms. For without these basic requirements such as food,
water, clothing, and basic energy access, there can be no freedom to begin with.
As regards food, this has direct implications for the climate problem. The “equal
distribution principle” in this context is supported by two arguments:

1. Without an equal right to the absolute minimum conditions of freedom, the
latter would be of no value for the poor — and liberal constitutions as well as
human rights guarantee equal liberties. In particular, this “equal subsistence”
means two things: everyone must have a minimum level of access to resources,
energy, and so on, and all must be protected from disastrous threats such as
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climate change to the extent possible. Resource overuse and harmful effects
such as greenhouse gas emissions caused by modern lifestyles must be
reduced in absolute terms, while everyone (worldwide and also in the future)
necessarily will cause at least a certain minimum level of greenhouse gas
emissions (at least for food production through land use), and many around
the world have not yet reached their “equal” per capita share. This makes it
rather obvious to be cautious about inequalities with regard to the subject of
this contribution.

2. If a collective good such as the global climate is at risk, it seems plausible
to afford usage rights or the “proceeds” of an unequal distribution (such as
atmospheric use) in equal parts to all persons as far as possible — for no indi-
vidual can claim particular responsibility in producing that good. This second
argument can also be seen as an argument e contrario to the polluter pays
principle (which also follows from the principle of freedom). Hence, “equal
wealth” (nationally or worldwide) may not be a reasonable expectation, but
very probably a basic resource supply and equal greenhouse gas emission
rights for all — worldwide and across generations. Incidentally, this leads to a
theoretical justification of the principle of common heritage of mankind
applied to geological and anthropogenic stocks.

* On a preliminary basis, a higher GHG emission rate for developing countries
could be justifiable with a view to their fight against poverty (see below).

e Another important consequence of the foregoing principles is: colliding human
rights call for distinct rules imposed by public authorities. Purely voluntary solu-
tions will probably not be enough.

e On a procedural basis, the colliding human rights imply a broad participation of
all stakeholders in all legislative and administrative decisions with relevance to
climate change.

The implications of all this for today might be: absolute reduction of greenhouse
gas emissions in industrialized countries; relative decoupling for developing coun-
tries including newly industrialising countries; minimising problem shifting between
environmental media, types of resources, economic sectors, regions and generations;
and driving resource productivity at a rate higher than Gross Domestic Product
(GDP) growth.

4.5 The Problem of Historical Emissions

The concept of “one human, one emission right”, as argued earlier on a general
basis, could be amended to some degree in order to take into account historical
emissions of (especially) states that form part of the Organisation of Economic
Co-operation and Development (OECD). By these means, the price for emission
rights could also incorporate the cost of an (inevitable) adaptation to climate change,
insofar as a certain degree of climate change can no longer be prevented. As a concept,
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“historical emissions” take into account that OECD Member States, in particular,
have been emitting vast amounts of greenhouse gases in the past 200 years which
now contribute to climate change in the atmosphere. However, it would (1) not
further sustainable protection of freedom by climate protection to simply allow
China, India and other emerging economies another 150 years of unlimited green-
house gas emissions, as this would compromise the living conditions of future
individuals across the globe. Furthermore, (2) the OECD Member States have not
necessarily acquired an “advantage” equivalent to the emitted quantity. Countries
like China or India profit on their part from these “advantages”, because they can
reach an acceptable level of prosperity comparatively rapidly through imports of
economic models and technologies that have been developed in the industrialized
world. In addition, (3) taking into account “historical emissions” leads to a complex
discussion as to how global historical developments in past centuries may have
advantaged and disadvantaged different countries. It is therefore impossible to assign
a more or less exact number of emission rights under the prospective “historical
debt”. Most importantly, (4) invoking historical emissions takes into account the
advantages and disadvantages of deceased individuals, and considers nations as
collective entities. Assuming that the foregoing approach — “only freedom and con-
ditions of freedom” — is correct, such a collectivist perspective cannot be justified.
Moreover, it raises the question whether we are really responsible for the acts of our
forebears. Incidentally, the experiences with national allocation plans for emissions
trading in the EU have already shown that a precise calculation of historically grown
emissions is problematic for individual facilities.

All this obviously does not rule out moderate consideration of factors such as
“historical emissions” and ‘“‘adaptation costs” (which are, to date, only taken into
account via global financial funds) when calculating the details for an international
emissions trading system. Insofar as the freedom principle leads to the justification
of certain equality standards and provision of certain basic needs (= fundamental
conditions of freedom) and also to implementation of the polluter pays principle, for
instance, these aspects can be considered e.g. when calculating the price range, and
that with a minimal administrative effort.

4.6 On the Path to a Justice-Based Framework
for Global Climate Governance

As shown above, the notion of “one human — one emission right” is not solely meant
to be a project at the domestic level, but also an extension of the current and not very
ambitious (let alone enforceable) Kyoto Protocol on a global scale after 2012. Based
on the general justification provided above, the main elements of a global approach
could be summarized in the following ten points:

1. In order to prevent disastrous climate change, the global per capita emissions
allowance would have to be fixed and limited — and then would have to be dis-
tributed on an equal per capita basis.
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. According to the Intergovernmental Panel on Climate Change (IPCC), the per

capita amount would need to be around 1 tonne of CO, per person annually.
This would be above current emission levels in most developing countries, but
far below the OECD countries’ emissions.

. If OECD countries wanted to emit more greenhouse gases, western states would

have to buy emission rights from southern countries. In contrast to Kyoto, this
would lead to an emission trading system between all states across the globe.

. By these means, a reduction of greenhouse gas emissions would get started

and funds would be mobilized for the reduction of poverty in the southern
hemisphere.

. The scheme would not have to impose the 1 tonne per capita from the outset,

but could reach this goal in several stages beginning at 5 tonne per capita (which
is the global emission average by now); in line with the projections of the IPCC,
however, the 1 tonne level would have to be achieved by 2050.

. Full integration of developing countries into the overall reduction obligation

system should potentially be delayed by some years. Prior to that point in time,
such countries could obtain additional emission rights or some form of additional
payment in order to manage their reductions and adaptation.

. Also, the sectors aviation, shipping, land use, agriculture, and deforestation

would have to be fully integrated into the global emissions trading system.

. A global institution should have the right to control emission reductions and

enforce them with severe sanctions.

. The annually decreasing aggregate number of emission certificates held by each

state or group of states after international emission trading could then form the
basis for a national or continental emission trading system among primary energy
users (as described earlier), including an annually degressive number of certifi-
cates, annually auctioned. The basic principles of such national (or continental)
distribution systems might have to be prescribed on a global level to ensure that
funds really reach the socially disadvantaged (after all, many states worldwide
are not democracies). Compared to existing trading systems such as the EU
ETS, such a framework would possess a broader basis (primary energy), stricter
goals, a lack of loopholes such as offsets, and a strictly global focus.

Primary energy producers or importers would have to auction certificates and
pass the costs on through products, electricity and heating prices, and so on to
consumers. States or regional integration organizations (such as the EU) would
then distribute the auctioning revenues to all citizens on a per capita basis.

By these means, energy efficiency, renewable energy, and long-term energy

security would be forced (without a highly complex “instrument mix” ordinary citi-
zens are unable to fully understand). Western countries would partly buy certificates,
but partly rely on more energy efficiency, sufficiency, and renewable energy sources,
and therefore reduce their overall greenhouse emissions. Step by step, developing
countries would do the same. This would stop the global “race to the bottom” with
regard to climate policy. Even from a broader economic point of view, the entire
concept would lead to very important advantages: it would avoid the disastrous
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costs of climate change; new technologies would be forced; and independence from
energy imports (and rising fossil fuel prices) would increase. Emission trading
would help identify the cheapest available climate protection measures, and a broad
range of greenhouse gas emissions could be covered and integrated (including, for
instance, emission from meet consumption or bioenergy).*

In developing countries, the number of transferable rights would be high initially
and emission trading costs low; the opposite would apply in OECD countries. This
would only be fair, as the higher per capita contribution to climate change originating
from the OECD countries would be compensated, while at the same time the social
justice of climate policy could be largely sustained in the same countries. Moreover,
even the socially underprivileged in western countries would benefit from the
financial transfers to the south, as these would stimulate the development of welfare
states in the south, thereby reducing social dumping and stabilizing the western
welfare state in the medium term. Furthermore, a determined attempt to combat climate
change along these lines might avert the social consequences of global warming
impacts in both North and South, whose severest manifestations are already emerging:
migration and war for resources, such as food and water.

2 And integration e.g. of bioenergy-caused rainforest degradation would work much more precise
than by vague and incomplete “bioenergy sustainability criteria”. European and national bioenergy
policy is criticised in more detail by Felix Ekardt and Hartwig von Bredow, Managing the
Ecological and Social Ambivalences of Bioenergy — Sustainability Criteria Versus Extended
Carbon Markets, in: Walter Leal (ed.), The Economic, Social, and Political Aspects of Climate
Change (Berlin: Springer, 2011), 455.
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Chapter 5
Foundations of International Climate Law:
Objectives, Principles and Methods

Rowena Maguire

Abstract This chapter explores the objectives, principle and methods of climate
law. The United Nations Framework Convention on Climate Change (UNFCCC)
lays the foundations of the international regime by setting out its ultimate objectives
in Article 2, the key principles in Article 3, and the methods of the regime in Article 4.
The ultimate objective of the regime — to avoid dangerous anthropogenic interference
— is examined and assessments of the Intergovernmental Panel on Climate Change
(IPCC) are considered when seeking to understand the definition of this concept. The
international environmental principles of: state sovereignty and responsibility, pre-
ventative action, cooperation, sustainable development, precaution, polluter pays and
common but differentiated responsibility are then examined and their incorporation
within the international climate regime instruments evaluated. This is followed by an
examination of the methods used by the mitigation and adaptation regimes in seeking
to achieve the objective of the UNFCCC. Methods of the mitigation regime include:
domestic implementation of policies, setting of standards and targets and allocation of
rights, use of flexibility mechanisms, and reporting. While it is noted that methods of
the adaptation regime are still evolving, the latter includes measures such as impact
assessments, national adaptation plans and the provision of funding.

5.1 Introduction

The purpose of this chapter is to examine the objectives, principles and methods of
the international climate change regime. An understanding of the key objectives,
principles and methods of the regime is essential, as all measures and policies operating
within the climate change regime reinforce and build upon these primary conceptual
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boundaries. This chapter explores the climate change regime through an examination
of the United Nations Framework Convention on Climate Change (UNFCCC),! the
Kyoto Protocol,? the Cancun Adaptation Framework,? and a number of Conference
of the Parties (COP) decisions. The term climate change regime is used in this chap-
ter to refer to the governance arrangements that exist to support the implementation
of the UNFCCC. This includes a combination of laws, institutions and processes
operating to assist in fulfilling the ultimate objective of the UNFCCC.

This chapter explores both mitigation and adaptation measures operating within
the climate change regime. Mitigation refers to human interventions to reduce emis-
sions of greenhouse gases from sources, or to enhance their removal by sinks.* By
contrast, adaptation refers to adjustments in practices, process or structures which
can moderate or offset the potential for damage or take advantage of opportunities
created by a given change in climate.’ Grasso examines the difference between the
regimes, stating that while “[a]daptation consists in adjustment of human systems to
actual or expected physical effects of climate change, variability and extreme condi-
tions. In a broad perspective, mitigation seeks to protect natural systems against
human systems whereas adaptation aims to protect the latter against nature”.® While
there has been somewhat of a disconnect between the two regimes to date, both
mitigation and adaptation measures are necessary components of the climate change
regime and are mutually reinforcing, and as such both worthy of equal consider-
ation when examining international climate governance.

5.2 Objective of the Climate Change Regime

The ultimate objectives of the climate change regime is found in Article 2 of the
Convention, which requires the stabilization of greenhouse gas concentrations in
the atmosphere at a level that would prevent dangerous anthropogenic interference

!"United Nations Framework Convention on Climate Change (UNFCCC), New York, 9 May 1992,
in force 21 March 1994, 31 International Legal Materials (1992), 849.

2Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 10
December 1997, in force 16 February 2005, 37 International Legal Materials (1998), 22.

3The Cancun Adaptation Framework is contained within Articles 11-35 of the COP Report from
the Cancun negotiations in 2010. The section dealing with the adaptation framework is titled “II
Enhanced Action on Adaptation”. See: Decision 1/CP.16, Cancun Agreements: Outcome of the
Work of the Ad Hoc Working Group on Long-Term Cooperative Action under the Convention,
FCCC/CP/2010/7/Add.1, 15 March 2011 (Cancun Adaptation Framework).

*Farhana Yamin and Joanna Depledge, The International Climate Change Regime: A Guide to
Rules, Institutions and Procedures (Cambridge: Cambridge University Press, 2004), at 76.
SRobert T. Watson and the Core Writing Team (eds), Climate Change 2001: Synthesis Report.
A Contribution of Working Groups I, II, and III to the Third Assessment Report of the
Intergovernmental Panel on Climate Change (Cambridge and New York: Cambridge University
Press, 2001), at 398, and Yamin and Depledge, The International Climate Change Regime: A
Guide to Rules, Institutions and Procedures, supra, note 4, at 214.

¢ Marco Grasso, Justice in Funding Adaptation under the International Climate Change Regime
(Netherlands: Springer, 2010), at 11.
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with the climate system. Such a level should be achieved within a time frame
sufficient to allow ecosystems to adapt naturally to climate change, to ensure that
food production is not threatened and to enable economic development to proceed
in a sustainable manner.

Article 2 provides that this objective applies not only to the Convention, but also
to any related legal instrument that the COP adopts. This creates one focused objec-
tive for the regime, which is addressed through different legal polices, instruments
and measures. The objective is framed as environmental quality standard.” It does
not prohibit the emission of greenhouse gases; rather it seeks to restrict these activi-
ties when they exceed a certain threshold (that of dangerous anthropogenic interfer-
ence). The objective also sets a timeline for when the environmental standard must
be met, requiring that such changes take place, so as to not affect: ecosystem adapta-
tion, food security and economic development occurring in a sustainable manner.

During the drafting process of the UNFCCC some parties (European Countries,
Canada, Australia and New Zealand) sought for the adoption of an objective, which
included specific targets and timetables, and initially starting with the goal of stabi-
lizing carbon dioxide at current levels.® Such approaches had been used to address
acid rain and ozone depletion problems and on this basis were recommended for
addressing greenhouse gas emission concerns. The United States, Japan, and the
former Soviet Union, however argued that setting specific targets and timetables
was too rigid, given the lack of scientific certainty and that on this basis emphasis
should be placed on furthering scientific research and on the development of national
as oppose to international targets. Developing countries positions were also divided
with the Alliance of Small Island States pushing for targets and timetables, oil rich
countries questioning the science of climate change and countries in the process of
industrialisation (Brazil, China and India) arguing that measures must not impinge
upon their sovereign rights to development.® Such varying perspectives led to draft-
ing of the current objective which stopped short of setting rigid targets and timelines
but which attempted to impose an environmental quality standard as a target and
apply a timeline by requiring that the environmental standards be achieved in refer-
ence to ecological factors.

Article 1 of the UNFCCC contains a number of definitions relevant to understand-
ing the objective of the regime. No definition is provided for the key concept of
“dangerous anthropogenic interference” and guidance on the definition of this con-
cept must be sort from Intergovernmental Panel on Climate Change (IPCC) assess-
ment reports. The closest definition provided within Article 1 related to the concept
of “dangerous anthropogenic interference” is a definition of “the adverse effects of

7Yamin and Depledge, The International Climate Change Regime: A Guide to Rules, Institutions
and Procedures, supra, note 4, at 61.

8 Daniel Bodansky, “The History of the Global Climate Change Regime”, in Urs Luterbacher and
Deflet Sprinz (eds), International Relations and Global Climate Change (Massachusetts: MIT
Press, 2001), 23, at 29.

°Ibid., at 31.
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climate change” which are defined to mean “changes in the physical environment or
biota resulting from climate change which have significant deleterious effects on the
composition, resilience or productivity of natural and managed ecosystems or on the
operation of socio-economic systems or on human health and welfare”.

The Third Assessment Report of the [IPCC (TAR) examined the concept of “dan-
gerous anthropogenic interference”. The TAR identified five broad categories of
reasons for concern related to Article 2 of the UNFCCC:

. Risks to unique and threatened systems
. Risks from extreme climatic events

. Regional distribution of impacts

. Aggregate impacts

. Risks from large scale discontinuities.'”

DN AW =

The TAR did not provide a definition of dangerous anthropogenic interference,
rather providing criteria and scientific assessment upon each of these criteria which
could be used by policy makers in creating a definition. The Fourth Assessment
Report of the IPCC (AR4) notes that the definition of “dangerous anthropogenic
interference” is a complex task that can only be partially informed by science as it also
involves considerations of economic, ethical and legal judgements.!" The AR4 finds
that determining the choice of a stabilization level implies a process that balances the
risk of climate change against the risk that response measures will have on economic
sustainability.'? The AR4 describes the criteria of enabling economic development
to proceed in a sustainable manner as a double-edged sword, hinting at the difficulty
of defining and implementing the objective of the UNFCCC." Given the difficulties,
it is not surprising that the IPCC decided to avoid creating a specific definition.

The AR4 indirectly assists in defining the concept of the “dangerous anthropo-
genic interference”. It does this by providing a specific temperature increase mea-
surement. In providing this measurement the AR4 cites earlier work of the World
Meteorological Organisation and the United Nations Environment Program to state
that “a 2° temperature increase to be the upper limit beyond which the risk of grave
damage to ecosystems and non-linear responses are expected to increase rapidly”.!*

0Bert Metz et al. (eds), Climate Change 2001: Mitigation. Contributions of Working Group III to
the Third Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge:
Cambridge University Press, 2001), at 700.

""The AR4 focused on key vulnerabilities related to Article 2 objective. These key vulnerabilities
can be broadly categories into: biological systems, social systems, geophysical systems, extreme
events and regional systems. See Hans-Holger Rogner et al., “Introduction”, in Bert Metz et al.
(eds), Climate Change 2007: Mitigation of Climate Change. Contribution of Working Group III to
the Fourth Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge and
New York: Cambridge University Press, 2007), 97, at 100.

"2The AR4 finds that deep emissions reductions are unavoidable in order to achieve stabilisation.
It also finds that climate policy can substantially reduce the risk of crossing thresholds deemed
dangerous, which validates the work undertaken by the climate change regime and other leaders in
climate change polices such as the European Union.

3Rogner et al., “Introduction”, supra, note 11, at 100.

“Rogner et al., “Introduction”, supra, note 11, at 99.
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The provision of this measurement provides the climate change regime with a
specific goal to work towards in meeting the ultimate objective of regime of avoiding
“dangerous anthropogenic interference” with the climate system.

The work of the IPCC in providing such a definition is recognised by a number
of COP decisions. The Ad Hoc Working Group on Long-Term Cooperative Action
under the Convention acknowledges the AR4 finding by stating that “deep cuts in
global greenhouse gas emissions are required so as to hold the increase in global
average temperature below 2°C above preindustrial levels, and that parties should
take urgent action to meet this long-term goal consistent with science and on the
basis of equity”.!> This recognition could be used to infer that dangerous anthropo-
centric interference with the climate system means any change in global tempera-
ture beyond 2°C.

5.2.1 Mitigation Objectives

The mitigation objectives of the regime can be further explored by examination of
the Kyoto Protocol and two tracks of working groups seeking to further Kyoto com-
mitments and long-term cooperation under the Convention. In Article 3(1) the
Kyoto Protocol defines the first commitment period of the regime as operating from
2008 to 2012. In order to understand the objectives, principles and methods of a post
2012 regime, attention is directed towards two decisions reached at the Durban
(COP) negotiations in 2011. Decision COP/MOP 7 on the Outcome of the Ad Hoc
Working Group on Further Commitments for Annex I Parties creates a second com-
mitment period of the Kyoto Protocol, binding only those original parties to the
Kyoto Protocol. Decision CP.17 on the establishment of an Ad Hoc Working Group
on the Durban Platform for Enhanced Action'® creates a process and timeline for
creating a new legal instrument to operate from 2020 that will be applicable to all
parties of the UNFCCC.

The Kyoto Protocol is the vehicle in which the mitigation obligations created
within the UNFCCC are operationalized. The objective of the Kyoto Protocol can
be found in Article 3 which requires at its core “greenhouse gas stabilisation and
reduction commitments for industrialised (Annex I) countries meant to add up to a
5% reduction in aggregate greenhouse gas emission compared to 1990 levels”.!”
The Kyoto Protocol sets individual legally binding emission reduction targets for 37
industrialised nations and the European Community in Annex B to the agreement.

'SDecision 2/CP.17, Outcome of the Work of the Ad Hoc Working Group on Long-term Cooperative
Action under the Convention, UN Doc. FCCC/CP/2011/9/Add.1, 15 March 2012, Section II,
Preamble.

1Decision 2/CP.17, supra, note 15.

7Roda Verheyen, Climate Change Damage and International Law: Prevention, Duty and State
Responsibility (The Netherlands: Martinus Nijhoff Publishers, 2005), at 110.
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The range of targets varies with the European community adopting the most stringent
reduction of 8%, while other countries such as Australia and Iceland were able to
increase their emissions from 1990 levels by 8 and 10% respectively.

The delay between the drafting of the agreement in 1997 and entry into force
arose from a change in domestic politics within the United States of America.
The Clinton administration had signed the Kyoto Protocol, but when the George
W. Bush administration took power, it expressed its intention to withdraw from the
agreement.'® Article 25 (1) of the Kyoto Protocol states the protocol shall enter into
force after the date on which not less than 55 Parties to the Convention, incorporat-
ing at least 55% of total carbon dioxide emissions as at 1990 levels, have deposited
their instruments of ratification, acceptance, approval or accession before the
agreement entered into force. The positional change of the United States of America
left the agreement in a precarious position as it now required every other Annex I
party to ratify the instrument. The Kyoto Protocol entered into force on 16 February
2005 following ratification by the Russian Federation. Article 3 of the Kyoto
Protocol provides that the first commitment period of the agreement operates from
2008 to 2012. During the first commitment periods, parties are required to demon-
strate compliance with their individual mitigation pledges contained with Annex B
of the Protocol.

The second commitment period of the Kyoto Protocol is determined by a COP
decision from the Durban COP negotiations.'” This decision determines that the
second commitment period of the Kyoto Protocol commences on I January 2013
and expires either on 31 December 2017 or 31 December 2020 (the expiration date
to be determined at the 2012 COP negotiations in Qatar). The objective of the sec-
ond commitment period is to aim to “ensure that aggregate emissions of greenhouse
gases by parties included in Annex I are reduced by at least 25-40% below 1990
levels by 2020”. Annex I to the agreement sets out the new individual pledges of the
Parties to the agreement. The European Union demonstrating leadership has pledged
to jointly fulfil a target of a 20-30% quantified emission limitation or reduction
objectives (QELROs) during the second commitment period. Pledges made by other
parties such as Australia and New Zealand come with a number of caveats and con-
ditions attached and as yet do not specify QELRO.?° Meanwhile other parties such
as Canada, Japan and the Russia Federation, have not accepted QELROs for the
second commitment period, undermining the authority of the regime to deliver
globally coordinated mitigation measures.

'8 David Freestone, “The International Climate Change Legal and International Framework: An
Overview”, in David Freestone and Charlotte Streck (eds), Legal Aspects of Carbon Trading:
Kyoto, Copenhagen and Beyond (New York: Oxford University Press, 2009), 1, at 18.

Decision 1/CMP. 7, Outcome of the Work of the Ad Hoc Working Group on Further Commitments
for Annex I Parties under the Kyoto Protocol at its Sixteenth Session, UN Doc. FCCC/KP/
CMP/2011/10/Add.1, 15 March 2012.

2 Australia and New Zealand are prepared to consider submitting information on QELRO pursuant
to domestic processes and taking into account of number of CMP and COP decisions.
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The Durban COP negotiations led to the establishment of an “Ad Hoc Working
Group on the Durban Platform for Enhanced Action” (Durban Platform). This pro-
cess was established as it was noted with grave concern “the significant gap between
the aggregate effect of Parties mitigation pledges in terms of global annual emis-
sions of greenhouse gases by 2020 and aggregate emission pathways consistent
with having a likely chance of holding the increase in global average temperature
below 2°C or 1.5°C above pre-industrial levels”.?! The Durban Platform for
Enhanced Action seeks to ensure that a new legal instrument that binds as many
parties of the UNFCCC as possible is created. It plans to achieve this by requiring
parties to start negotiations on the text of the agreement in 2012; complete the drafting
of a new legal instrument by 2015; and for the new legal instrument to come into
force in 2020.2 The Durban Platform for Enhanced Action also recognises that, in
order for the regime to fulfil the ultimate objective of the UNFCCC, strengthening
of multilateral and rules-based regimes must be developed and implemented.

5.2.2 Adaptation Objectives

The adaptation regime can be understood by reference to the UNFCCC and the
Cancun Adaptation Framework. The second part of the objective from Article 2 of
the UNFCCC is particularly relevant to the adaptation regime. The time driven com-
ponent of the objective seeks for “ecosystems to adapt naturally to climate change,
to ensure that food production is not threatened and to enable economic development
to proceed in a sustainable manner”. Mitigation measures to reduce emissions oper-
ate with the purpose of lowering emissions so as to ensure that ecosystems can adapt
naturally to climate change. Adaptation measures take a more proactive approach to
ensuring that ecosystems remain in functional order by implementing measures that
involve human intervention to protect or enhance vulnerable ecosystems.

The UNFCCC obliges parties in Article 4 (1) (b) to “formulate, implement, pub-
lish and regularly update national ... measures to facilitate adequate adaptation to
climate change”. This provision creates obligations for parties to develop national
measures to address domestic country specific adaptation concerns. Article 4 (1) (e)
seeks to create a responsibility to assist developing countries to implement adapta-
tion measures by directing parties to “cooperate in preparing for adaptation to the
impacts of climate change, develop and elaborate appropriate and integrated plans
for coastal zone management, water resources and agriculture, and for the protec-
tion and rehabilitation of areas, particularly in Africa, affected by drought and
desertification, as well as by floods”. The obligations in Article 4 can be read in
conjunction with Article 3 (3), which deals with the precautionary principle. This
provision requires parties to take precautionary measures to anticipate, prevent or

2 Decision 2/CP. 17, supra, note 15, para. 2.
2Decision 2/CP. 17, supra, note 15, Art. 4.



90 R. Maguire

minimize the causes of climate change and design policies and measures that take
into account different socio-economic contexts. Adaptation is specifically identified
within Article 3 (3) as an area of the precautionary principle has application.

While adaptation has been part of the climate regime since its inception, the
development and implementation of adaptation policies and measures has been hin-
dered by three factors: lack of agreement about the meaning, scope and timing of
adaptation; limited capacity in developing countries to undertake vulnerability
assessments; and bottlenecks in the availability of funding.?® Grasso suggests that
the dominant natural-science approach to climate change, based upon assessments
of physical processes, is responsible for the separation of the concepts of mitigation
and adaptation, consequently resulting in the climate regime focusing almost exclu-
sively on issues of energy policy and emission control.** The COP Report from
Cancun acknowledges the bias of the regime in the development of mitigation mea-
sures and states in paragraph 2 (b) that “Adaptation must be addressed with the
same priority as mitigation and requires institutional arrangements to support
development” »

The Cancun Adaptation Framework emerged from the Bali Action Plan and the
work of the Ad-Hoc Working Group on Long Term Cooperative Action under the
Convention. It states that “adaptation is a challenge faced by all Parties, and that
enhanced action and international cooperation on adaptation is urgently required”.?
The Cancun Adaptation Framework does not specify a measurable or time bound
objective. Rather the objective is stated to be the enhancement of action on adapta-
tion through international cooperation and consideration of matters relating to adap-
tation under the UNFCCC.”” The framework does however specify that “a
country-driven, gender-sensitive, participatory and fully transparent approach, tak-
ing into consideration vulnerable groups, communities and ecosystems” that is
based on best available science and appropriate, traditional and indigenous knowl-
edge is to be used to integrate adaptation into relevant social, economic and environ-
mental policies and actions, where appropriate.?

One of the priorities of the Cancun Adaptation Framework is to provide develop-
ing country parties particularly vulnerable to climate change with “long-term,
scaled-up, predictable, new and additional finance, technology and capacity-build-
ing, consistent with relevant provisions, to implement urgent, short-, medium — and
long-term adaptation actions, plans, programmes and projects at the local, national,
subregional and regional levels”.? This echoes a commitment from the UNFCCC

% Yamin and Depledge, The International Climate Change Regime: A Guide to Rules, Institutions
and Procedures, supra, note 4, at 213.

2 Marco Grasso, Justice in Funding Adaptation under the International Climate Change Regime
(Netherlands: Springer, 2010), at 12.

» Cancun Adaptation Framework, supra, note 3.
*Ibid., para. 11.

»1bid., paras. 12 and 13.

*#1bid., para. 12.

»1bid., para. 18.
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in Article 4 (4) that requires developed country parties to assist developing country
parties that are particularly vulnerable to adverse effects of climate change by
meeting the costs of adaptation arising from the adverse effects of climate change.*
These provisions recognise the equity issues associated with adverse effects of climate
change, and seek to remedy such issues though the transfer of money and other
assistance.

5.3 Principles of the Climate Change Regime

Article 3 of the UNFCCC sets out a number of international environmental princi-
ples applicable to the regime. The preamble to the UNFCCC also contains refer-
ences to international environmental principles.’' The principles are to be used to
guide the implementation of the instrument and assist in meeting the ultimate objec-
tive in Article 2. The principles contained within the UNFCCC are applicable to the
Kyoto Protocol** and to all other instruments of the regime seeking to implement the
ultimate objective of the convention.®

The international environmental principles referred to within the UNFCCC are
sourced from earlier international instruments, binding acts of international institu-
tions and customary international law. Most of the international environmental prin-
ciples referred to within the UNFCCC have not reached the status of customary
international law. As such, it is necessary to analyse the text of the UNFCCC in
order to understand the manner, scope and application of the principles within the
climate regime. There is no exhaustive list of international environmental principles,
however the work of Sands can be referred to authoritatively to identify the general
rules and principles of international environmental law. The following seven prin-
ciples identified by Sands will be examined and their influence on the climate
change regime discussed:

1. The obligation reflected in Principle 21 of the Stockholm Declaration and
Principle 2 of the Rio Declaration, namely that states have sovereignty over their
natural resources and the responsibility not to cause transboundary environmental
damage;

2. The principle of preventive action;

. The principle of cooperation;

4. The concept of sustainable development (encompassing the concepts of sustainable
use, inter-generational equity, intra-generational equity and integration);

(O8]

3 Also see UNFCCC, supra, note 1, Arts. 4 (8) and 4 (9).

31 Many of the statements in the preamble were part of earlier draft texts of the UNFCCC, which
were relegated to the preamble as they were considered to be too controversial for inclusion within
the Articles of the instrument. Yamin and Depledge The International Climate Change Regime:
A Guide to Rules, Institutions and Procedures, supra, note 4, at 67.

2 Kyoto Protocol, Preamble, supra, note 2, para. 4.

3 UNFCCC, supra, note 1, Art. 3.
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5. The precautionary principle;
6. The polluter-pays principle; and
7. The principle of common but differentiated responsibility.**

The principles listed above are different from substantive legal rules that are in
and of themselves enforceable. Principles are used within regulatory frameworks to
guide the interpretation and implementation of the obligations within the source of
law under consideration. The difference between a legal rule and principle was
examined in the Gentini case, where it was stated that:

A ‘rule’... is essentially practical and, moreover, binding... There are rules of art, as there
are rules of government, while a principle ‘expresses a general truth, which guides our
action, serves as a theoretical basis for the various acts of our life, and the application of
which to reality produces a given consequence.®

The inclusion of a set of guiding principles within the text of the Convention was
controversial during the drafting the agreement. The United States of America,
along with other developed countries, did not want to include open-ended principles
within the agreement due to concerns that their inclusion would lead to the creation
of additional commitments beyond those clearly spelled out within the Convention.
Developing countries felt that it was essential to include a statement on principles
within the articles of the text to guide the implementation of the text.*® The final text
of the agreement adopts the developing country perspective, thus creating within
Article 3 a normative framework to support the implementation of the UNFCCC.*’
The principles contained within Article 3 are therefore not directly enforceable, but
can be used to inform policy development and implementation modalities within the
broader climate change regime. The seven international environmental general rules
and principles identified by Sands will now be analysed in the context of the entire
text of the UNFCCC.

5.3.1 State Sovereignty and Responsibility

The principle of sovereignty, while an essential component of the international legal
order, presents difficulties in the implementation of the concept arising from the

3 Philippe Sands, Principles of International Environmental Law, 2nd ed. (Cambridge: Cambridge
University Press, 2003), at 231.

¥ Gentini case (Italy/Venezuela) M.C.C. (1903), J.H. Ralston and W.T.S. Doyle, Venezuelan
arbitration OF 1903 ETC. (1904), 720, 725, cited in Sands, Principles of International
Environmental Law, supra, note 34, at 233.

*Daniel Bodansky, “The United Nations Framework Convention on Climate Change: A Commentary”,
18 Yale Journal of International Law (1993), 451, at 501.

¥ Yamin and Depledge, The International Climate Change Regime: A Guide to Rules, Institutions
and Procedures, supra, note 4, at 66.
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dual-natured character of the principle.*® The principle of sovereignty brings with it
both rights and limitations. The preamble to the UNFCCC recognises the two elements
of sovereignty by recalling the wording of Principle 21 of the Stockholm Declaration
and stating in paragraph 8 of the UNFCCC Preamble that States have:

the sovereign right to exploit their own resources pursuant to their own environmental poli-
cies, and the responsibility to ensure that activities within their jurisdiction or control do not
cause damage to the environment of other States or of areas beyond the limits of national
jurisdiction.

Inclusion of this principle within the preamble and not within the text of the
UNFCCC suggests that sovereign rights to unlimited greenhouse gas (GHG) emis-
sions are not recognised by the agreement. The UNFCCC therefore seeks to limit
state sovereign power by imposing restrictions on the level of allowable GHG emis-
sions and as such influencing the types of activities and industries carried out within
a territory. Such limitations therefore heavily impinge upon states’ sovereign rights
to regulate greenhouse gas emission output within their territories. It should, how-
ever be noted that the UNFCCC and Kyoto Protocol do not prohibit or remove
states’ rights to emit greenhouse gases, rather these instruments seek to curb the
increase of such emissions within the global commons.

Some literature has focused on the responsibility component of this definition sug-
gesting that harm suffered by countries as a result of climate change should be reme-
died by international law.* Okowa’s work identifies a number of difficulties associated
with implementing the principle of responsibility including: issues of retroactivity
(making states liable to emission harm caused prior to the introduction of the
UNFCCC); apportioning responsibility among states; apportioning responsibility for
future damage; and managing the scientific uncertainty associated with such claims.*
It is also noted that the traditional avenue for imposing responsibility to correct harm
has occurred through litigation, which in the context of climate change has proved
problematic.*' The development of a loss and damage mechanism to redress harm
arising from climate change provides an alternative to litigation within the climate
regime. Such a mechanism does not however, impose responsibility on a particular
state; rather it seeks to resolve disputes by remedying the harm suffered as a result of
climate change without apportioning liability to a particular state or region.*

3 0On the different discipline understandings (international law, international relations, philosophy
and economics see Melea Lewis, Charles Sampford and Ramesh Thakur, “Introduction”, in Trudy
Jacobsen, Charles Sampford and Ramesh Thakur (eds), Re-envisioning Sovereignty: The End of
Westphalia (London: Ashgate Publishers, 2008), 1, at 8.

¥ See for example Richard Tol and Roda Verheyen, “State Responsibility and Compensation for
Climate Change Damage — a legal and economic assessment”, 32 Energy Policy (2004), 1109 .

40 Phoebe Okowa, “Responsibility for Environmental Damage”, in Malgosia Fitmaurice, David
Ong and Panos Merkouris (eds), Research Handbook on International Environmental Law (United
Kingdom: Edward Elgar Publishers, 2010), 303, at 304.

4'Ibid. and on consideration of climate change see generally Brian Preston, “Climate Change
Litigation (Part 1)”, 5 Carbon and Climate Law Review (2011), 3, and Jacqueline Peel, “Issues in
Climate Change Litigation”, 5 Carbon and Climate Law Review (2011), 15.

2 See Decision 7/CP.17, Work Programme on Loss and Damage, UN Doc. FCCC/CP/2011/9
Add.2, 15 March 2012.
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5.3.2 Principle of Preventative Action

The principle of preventative action requires states to prevent damage to the
environment and to reduce, limit, or control activities which might cause or risk
such damage.* While the principle of preventative action is not included as
principle within Article 3 of the UNFCCC, the principle of preventative action
is encapsulated within the objective clause within Article 2, which requires parties
to prevent dangerous anthropocentric interference with the climate system.
While similar to the principle of sovereignty and responsibility, the principle of
preventative action can be distinguished from the principle of sovereignty and
responsibility in two ways. Firstly, the principle of preventative action requires
a certain objective to be fulfilled: that of reducing environmental damage.
Secondly, the preventative principle can operate to prevent a state from damag-
ing the environment within its jurisdiction.* The Kyoto Protocol in Article 3(1)
applies the principle of preventative action by requiring parties to reduce their
overall emissions of greenhouse gasses by at least 5% below 1990 levels during
the first commitment period. Such a provision seeks to reduce environmental
damage and prevent parties from damaging the environment further within their
jurisdictions.

5.3.3 Principle of Cooperation

The principle of cooperation sometimes referred to as good neighbourliness is
defined in principle 27 of the Rio Declaration as requiring that “[s]tates and people
shall co-operate in good faith and in a spirit of partnership in the fulfilment of the
principle embodied in this Declaration and in the further development of interna-
tional law in the field of sustainable development”. This general principle of coop-
eration has evolved to include more concrete duties such as information sharing and
participation in decision-making processes.* The UNEP Draft Principles recognise
this evolution of the principle by stating in principle 7 that “exchange of informa-
tion, notification, consultation and other forms of cooperation regarding shared
natural resources are carried out on the basis of the principle of good faith and in the
spirit of good neighbourliness”.*

4 Sands, Principles of International Environmental Law, supra, note 34, at 246.

#“1bid., at 246.

#1bid., at 250.

46 Draft Principles of Conduct for the Guidance of States in the Conservation and Harmonious
Exploitation of Natural Resources Shared by Two or More States, United Nations Environment
Programme Governing Council, XII Plenary Meeting, UN Doc. UNEP/GC/101 and Corr.1, 9 to 25
May 1978.
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The principle of cooperation is found in many instances within the UNFCCC.
Such repeated inclusion of this principle demonstrates an understanding of the neces-
sity of global cooperative action in addressing climate change. The preamble in para-
graph 6 calls for “the widest possible cooperation by all countries and their participation
in an effective and appropriate international response”. This call for cooperation could
be interpreted in two ways. Firstly, it could be interpreted as requiring all parties to
adopt commitments and take action in implementing mitigation and adaptation poli-
cies and activities. Or secondly it could be interpreted as merely requiring all parties
to the UNFCCC to take part in the negotiation process. The first interpretation would
clearly place a much heavier onus on parties, and would likely be well received by
many who are frustrated by the lack of good neighbourliness conduct at recent COP
negotiations.*” The second interpretation, only requiring participation at negotiating
sessions, is however reflective of state practice at COP negotiations. The ambiguity of
this statement and the potentially onerous obligations that it could impart likely
explain the inclusion of this statement within the preamble.

Article 4 of the UNFCCC creates binding and more specific cooperation duties.*
The parties are requested to cooperate on a number of tasks including to:

* Promote and cooperate in the development, application and diffusion, including
transfer, of technologies, practices and processes that control, reduce or prevent
anthropocentric emissions®;

e Promote and cooperate in the full, open and prompt exchange of relevant
scientific, technological, technical, socio-economic and legal information related
to the climate system™;

* Promote and cooperate in education, training and public awareness related to
climate change and encourage the widest participation in this process, including
that of non-governmental organizations®';

e Communicate to the Conference of the Parties information related to implemen-
tation in accordance with Article 12.%

47 Criticism has been levelled against the UNFCCC COP process with many feeling that the pro-
cess is moving too slow and that the process does not bind many of the world’s highest emitters.
The Copenhagen negotiations in particular attracted criticism concerning the lack of political will
of the parties to reach a legally binding outcome. For an analysis of what led to failure in
Copenhagen see Cameron Hepburn and Nicholas Stern, “A New Global Deal on Climate Change”,
27 Oxford Review of Economic Policy (2011), 259, at 259-279. Also see Daniel Bodansky and
Elliot Diringer, “The Evolution of Multilateral Regimes: Implications for Climate Change”, 2010,
available at: http://www.pewclimate.org/docUploads/evolution-multilateral-regimes-implications-
climate-change.pdf (last accessed on 5 January 2012).

48 Also note that the Kyoto Protocol creates additional cooperation obligations for parties to this
agreement in Art. 1(b) and Arts. 10 (c), (d), (e), supra, note 2.

#UNFCCC, supra, note 1, Art. 4 (c).
0Thid., Art. 4 (h).
51 Tbid., Art. 4(i)

321bid., Art. 4 (j). The requirements of Article 12 will be discussed in greater detail further on in
this chapter.


http://www.pewclimate.org/docUploads/evolution-multilateral-regimes-implications-climate-change.pdf
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5.3.4 The Concept of Sustainable Development

The concept of sustainable development originates from the 1987 Brundtland Report
where the concept was described as “development that meets the needs of the
present without compromising the ability of future generations to meet their own
needs”.>* The concept of sustainable development has become the one of the key
goals of international environmental and developmental regimes, though implemen-
tation of the concept remains elusive.* Sands identifies four principles of the concept
of sustainable development:

1. The need to preserve natural resources for the benefit of future generations (the
principle of inter-generational equity);

2. The aim of exploiting natural resources in a manner which is sustainable or pru-
dent or rational or wise or appropriate (the principles of sustainable use);

3. The equitable use of natural resources, which implies that use by one state must
take account of the needs of other states (the principle of equitable use or intra-
generational equity);

4. The need to ensure that environmental considerations are integrated into eco-
nomic and other development plans, programmes and projects, and that develop-
ment needs are taken into account in applying environmental objectives (the
principle of integration).>

The principle of inter-generational equity® is recognised in the final line of the
preamble and in Article 3(1) of the UNFCCC. The final line in the preamble states
that the parties to this convention are “determined to protect the climate system for
present and future generations”. Similarly, Article 3(1) is broad in coverage stating
that “[t] he Parties should protect the climate system for the benefit of present and
future generations”. The most contentious issue of the principle is defining the

33'World Commission on Environment and Development, Our Common Future (Oxford: Oxford
University Press, 1987), at 43.

> For instance, a major summit — the United Nations Conference on Sustainable Development
(Rio+20) — will take place in June 2012 in Rio de Janeiro, Brazil. This event marks the 20th anni-
versary of the Rio Declaration 1992, signed at the Earth Summit in Rio. The objective of the
Conference is to secure renewed political commitment for sustainable development, assess the
progress to date and the remaining gaps in the implementation of the outcomes of the major sum-
mits on sustainable development, and address new and emerging challenges. The Conference will
focus on two themes: (a) a green economy in the context of sustainable development and poverty
eradication; and (b) the institutional framework for sustainable development. For the complete
agenda and further background information, see on the Internet http://www.uncsd2012.org (last
accessed on 25 March 2012).

3 Sands, Principles of International Environmental Law, supra, note 34, at 253.

% For further background on the concept of inter-generational equity see Edith Brown Weiss, “Our
Rights and Obligations to Future Generations for the Environment”, 84 American Journal of
International Law (1990), 198.
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nature and extent of the rights of future generations.”” The current incorporation of
the principle of inter-generational equity within the UNFCCC does not create any
specific rights or duties; it merely recognises that future generations have an interest
in the natural environment.

Applying the principle of sustainable use requires the adoption of a standard
that sets out the rate of use or exploration of specific natural resources, as opposed
to relying on their preservation for future generations as an outcome.® The stan-
dard of sustainable development within the UNFCCC can be found in the objec-
tives clause of Article 2, where it is stated that stabilisation of greenhouse gases
must occur within a “timeframe sufficient to allow ecosystems to adapt naturally
to climate change, to ensure that food production is not threatened and to enable
economic development to proceed in a sustainable manner”. As discussed above,
the AR4 report of the IPCC suggests that sustainable use in the context of climate
change involves limiting temperature increases to a maximum of 2° in order to
meet the ecosystem, food production and economic standards of the
UNFCCC.”

The principle of equitable use/intra-generational equity are based upon notions
of fairness with regards to the access and use of the environment and enjoyment of
the environment. The concept of equity also allows for a consideration of how to
share the benefits and burdens of environmental protection and or environmental
harm (for example pollution, water scarcity). There are parallels between the prin-
ciples of equitable use/intra-generational equity and theories of distributive and
environmental justice.®® The principle of equitable use/intra-generational equity
gives recognition to the fact that the poorest of the poor in the world (including poor
people in prosperous societies) are going to be the groups worst hit by climate
change.®' This principle can be considered from two perspectives:

An international perspective: examining the inequities that arise between the distribution of
environmental benefits and burdens between different countries; and

A country level perspective: examining the inequities which arise between different
community groups and stakeholders within a specific region in distributing environmental
benefits and burdens.

S"Peter Doherty, “What Do We Owe to Future Generations?”, in Helen Sykes (ed.), Future Justice
(Albert Park, Vic.: Future Leaders, 2010), 21 and more generally see generally Laura Westra,
Environmental Justice and the Rights of Unborn and Future Generations: Law, Environmental
Harm and the Right to Health (United Kingdom: Earthscan, 2006).

8 Sands, Principles of International Environmental Law, supra, note 34, at 257.

% The most recent IPCC report is the 4th Assessment Report, available at http://www.ipcc.ch/
publications_and_data/publications_and_data_reports.shtml (last accessed on 25 March 2012).
%'See generally on the topic of environmental justice David Schlosberg, Defining Environmental
Justice: Theories, Movements, and Nature (Oxford: Oxford University Press, 2007); Klaus
Bosselman and Benjamin J. Richardson, Environmental Justice and Market Mechanisms: Key
Challenges for Environmental Law and Policy (London: Kluwer Law, 1999).

' Maxine Burkett, “Just Solutions to Climate Change: A Climate Justice Proposal for a Domestic
Clean Development Mechanism”, 56 Buffalo Law Review (2008), 169, at 177.
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The climate change regime has focused on the first perspective, that of the inequities
that arise between developed and developing countries in the climate change con-
text. Climate change is perceived as raising ethical and justice issues. It has been
stated that “[c]limate change is ... chiefly an issue of (in)justice, since it has been
caused by rich nations and poses risks upon the poor, who are the least responsible
and the most vulnerable to the damages and risk associated with it”.®> The UNFCCC
recognizes indirectly that developed countries are largely responsible for global
emissions by directing “developed country parties to take the lead in combating
climate and adverse effects thereof” in Article 3(1). The Cancun Adaptation
Framework, however recognizes directly “that the largest share of historical global
emissions of greenhouse gases originate in developed countries, and that owing to
this historical responsibility developed country Parties must take the lead.”®

The UNFCCC also guides parties in Article 3(2) to recognize:

The specific needs and circumstances of developing country Parties, especially those that
are particularly vulnerable to the adverse effects of climate change, and of those Parties,
especially developing country Parties, that would have to bear a disproportionate or abnormal
burden under the Convention, should be given full consideration.

Article 4 (8) of the UNFCCC identifies a number of groups likely to suffer from
the adverse impacts of climate change and implementation of response measures.
These groups include: small island countries, countries with low-lying coastal areas,
countries prone to natural disaster, drought, and desertification, countries with fragile
ecosystems, countries with economies highly dependent on income associated with
consumption or trade in fossil fuels, and land-locked and transit countries. Within
its preamble, the Cancun conference report notes “Resolution 10/4 of the United
Nations Human Rights Council on human rights and climate change, which recog-
nizes that the adverse effects of climate change have a range of direct and indirect
implications for the effective enjoyment of human rights and that the effects of cli-
mate change will be felt most acutely by those segments of the population that are
already vulnerable owing to geography, gender, age, indigenous or minority status,
or disability”. As such the Cancun Adaptation Framework calls for parties to reduce
vulnerability and assist in building resilience in countries with urgent and immedi-
ate needs.®

The principle of integration requires for environmental considerations to be taken
into account in economic and development activities. Article 3 (4) of the UNFCCC
directs parties to ensure that “policies and measures to protect the climate system
against human-induced change ... be integrated with national development pro-
grammes, taking into account that economic development is essential for adopting

©2Chukwumerije Okereke and Heike Schroeder, “How Can the Objectives of Justice, Development
and Climate Change Mitigation be Reconciled in the Treatment of Developing Countries in a Post-
Kyoto Settlement?”, Background Paper for the DSA-DFID Policy Forum on Climate Change and
International Development, University of Greenwich, 2 June 2008, at 1.

% Cancun Adaptation Framework, supra, note 3, Art. 8.

%Ibid., Art. 11.
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measures to address climate change”. Environmental impact assessments and strategic
environmental assessments are the tools used at the state level to integrate environ-
mental considerations into development and planning decisions. Concerns about the
preservation of economic development have led to the development of market-based
mechanisms (such as emission trading schemes and carbon taxes) to regulate domes-
tic carbon emissions.

5.3.5 The Precautionary Principle

The precautionary principle seeks to provide assistance in the development and
implementation of international environmental law when there is scientific uncer-
tainty. The principle includes considerations of risk prevention, cost effectiveness,
ethical responsibilities towards the earth and the shortcomings of human understand-
ing.% Principle 15 of the Rio Declaration provides a definition of the principle:
“where there are threats of serious or irreversible damage, lack of full scientific cer-
tainty shall not be used as a reason for postponing cost-effective measures to prevent
environmental degradation”. Differing views exist as to the meaning of the principle
with some believing that it provides a justification for early intervention, while others
view the principle as hampering human activity and creating a system of over-regu-
lation.% From a legal perspective the crucial component of the principle is a require-
ment to take positive action to protect the environment, prior to the existence of
scientific evidence detailing specific harm. The principle is also proactive in nature
and operates to prevent unsustainable or degrading environmental practices as
opposed to the majority of reactionary processes used in environmental regulation.

The precautionary principle is included within Article 3(3) of the UNFCCC and
requires parties to:

take precautionary measures to anticipate, prevent or minimise the causes of climate change
and mitigate its adverse effects. Where there are threats of serious or irreversible damage,
lack of full scientific certainty should not be used as a reason for postponing such measures,
taking into account that policies and measures to deal with climate change should be cost-
effective so as to ensure global benefits at the lowest possible cost.

Findings from the Stern Review suggest that immediate adoption and implemen-
tation of the precautionary principle is required.®’” The complicating factor in imple-
menting the precautionary principles arises in the determination of what is considered
to be a cost-effective solution. The preamble to the UNFCCC provides some guidance

% Minna Pyhild, Anne Brusendorff and Hanna Paulomiki, “The Precautionary Principle”, in
Malgosia Fitmaurice, David Ong and Panos Merkouris (eds), Research Handbook on International
Environmental Law (United Kingdom: Edward Elgar Publishers, 2010), 203, at 203.

% Sands, Principles of International Environmental Law, supra, note 34, at 267-268.

%" Nicholas Stern, The Economics of Climate Change: The Stern Review (Cambridge: Cambridge
University Press, 2007).
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on cost effectiveness in paragraph 17 by stating that “various actions to address
climate change can be justified economically in their own right and can also help in
solving other environmental problems”.

Assessments about cost effectiveness are value judgments based on “the amount
of damage that is acceptable; and the costs that society is willing to pay to reduce or
lower the risk of such damage”.?® The global consensus on the level of acceptable
climate change is a temperature increase of 2°.%° Determining the cost that the global
community is willing to pay in order to reduce global warming can be understood
by reference to the mitigation pledges provided during and after the Copenhagen
(2009) and Cancun (2010) climate negotiations.” Assessments carried out by the
United Nations Environment Program suggest that the emission pledges reached at
Copenhagen will not be sufficient to prevent more than a 2° global temperature
rise.”! A challenge therefore in implementing the precautionary principle within the
climate regime will be to increase mitigation pledges and the associated implemen-
tation of such pledges in order to align with the agreed level of acceptable climate
damage.

5.3.6 The Polluter Pays Principle

The polluter pays principle requires that individuals, states or corporations engaging
in polluting or hazardous activities that cause damage to the environment should be
held responsible for the consequences of their action.”” The polluter pays principle
is defined in principle 16 of the Rio Declaration as:
National authorities should endeavour to promote the internalisation of environmental costs
and the use of economic instruments, taking into account the approach that the polluter

should, in principle, bear the costs of pollution, with due regard to the public interest and,
without distorting international trade and investment.

The UNFCCC does not incorporate the polluter pays principle. A number of
climate change suits are being bought which in effect seek to implement the polluter

% Pyhili, Brusendorff and Paulomiki, “The Precautionary Principle”, supra, note 65, at 215.

% Global acceptance refers to the agreed upper temperature increases agreed within the climate
change regime. See Decision 2/CP.17, supra, note 15, para. 2.

70 Compilation of Economy-wide Emission Reduction Targets to Be Implemented by Parties
included in Annex I to the Convention, FCCC/SB/2011/INE.1/REV.1, 7 June 2011.

" Kelly Levin and Murray Ward, “The Emissions Gap Report”, 2010, available at: http://www.
unep.org/publications/ebooks/emissionsgapreport (last accessed on 24 February 2012).

2 Priscilla Schwartz, “The Polluter-pays Principle”, in Malgosia Fitmaurice, David Ong and Panos

Merkouris (eds), Research Handbook on International Environmental Law (United Kingdom:
Edward Elgar Publishers, 2010), 243.
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pays principle.” National courts have taken a cautious approach with such cases and
it seems that there is a preference from both the judiciary and the literature survey-
ing these decisions for legislative responses to be created dealing with the imposi-
tion of liability for harm and the specification of the appropriate remedy for such
harm (i.e. who should receive payment, on what basis and for what purpose). The
evolution of cases in this area is a response to the lack of legislative responses to
climate change at both the international and national levels giving effect to a pol-
luter pays type obligation.”

5.3.7 The Principle of Common But Differentiated Responsibility

The concept of common but differentiated responsibility adopts a substantive
approach to justice by recognising that different groups before the law require dif-
ferent rights and responsibilities. As such, the principle recognises:

e The common responsibility of countries to protect the environment;

* The differing contributions of countries to climate change; and

* The differing inabilities of countries to prevent, reduce and control the threat of
climate change.”

The principle therefore, recognises the historical differences in the contribu-
tion of developed and developing countries to climate change and the difference
in their respective economic and technical capacity to respond to these prob-
lems.”® This concept was defined and brought to life through the 1992 Rio

3 Connecticut v American Electrical Power Company Inc, Judgement, 20 June 2011, 406F.Supp.
2d, at 265; Korsinsky v U.S. EPA, Judgement, 29 September 2005, No 05-859 (NRB), 205
U.S. Dist LEXIS 21778; California ex rel Brown v General Motors Corporation, Judgement,
17 September 2007, U.S. Dist LEXIS 68547. For a discussion of all of these cases see Theodore J.
Boutrous and Dominic Lanza, “Global Warming Tort Litigation: The Real Public Nuisance”, 80
Ecology Law Currents (2008), 80.

" The Kyoto Protocol aims at an international solution to this problem. However, any climate
policy measures would still have to be implemented at the national level. Germany and the
European Union are acting as forerunners in international climate change policy. Michael Grubb,
“Seeking Fair Weather: Ethics and the International Debate on Climate Change”, 71 International
Affairs (1995), 463.

> Angela Williams, “Promoting Justice within the International Legal System: Prospects for
Climate Refugees”, in Benjamin J. Richardson, Yves Le Bouthillier, Heather McLeod-Kilmurray,
Stepan Wood (eds.), Climate Law and Developing Countries: Legal and Policy Challenges for the
World Economy (Cheltenham: Edward Elgar, 2009), 84, at 90.

"6Kati Kulovesi and Maria Gutierrez, “Climate Change Negotiations Update: Process and Prospects
for a Copenhagen Agreed Outcome in December 2009”, 18 Review of European Community and
International Environmental Law (2009), 229, at 236.
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Declaration.”” The principle was also defined and explained in Article 3(1) of the
UNFCCC” which states that:

“The parties should protect the climate system for the benefit of present and future genera-
tions of humankind, on the basis of equity and in accordance with their common but dif-
ferentiated responsibilities and respective capabilities. Accordingly, the developed country
Parties should take the lead in combating climate change and the adverse effects thereof.

The Kyoto Protocol is explicitly based on the Common but Differentiated
Responsibility Principle.” As stated by Honkonen® “the burden-sharing agreement
under the Kyoto Protocol was a remarkable achievement, paving the way to country
specific commitments in international environmental cooperation”. Specifically, the
Protocol demonstrated the applicability of the Common but Differentiated
Responsibility principle through its operational provisions, for example, by exclud-
ing non-Annex 1 countries (which mainly consist of developing countries) from
binding emissions reduction obligations. Future climate instruments will change the
way in which the responsibility burden is shared, with the Durban Platform for
Enhanced Action seeking to create some form of mitigation obligation for all parties
to the UNFCCC by 2020.

The principle of common but differentiated responsibility also features promi-
nently within adaptation policies of the regime. Paragraph 14 of the Cancun
Adaptation Framework, the key provision of the framework defining the parameters
of domestic adaptation policies and measures recognizes the application of the prin-
ciple of common but differentiated responsibility in the implementation of such
measures. The principle of common but differentiated responsibility is a central pillar
in the climate change regime. The ability of the principle to recognize historical acts

7 See Rio Declaration on Environment and Development, Rio de Janeiro, 14 June 1992, A/
CONFE.151/5/Rev.1, Vol.1, Annex 1. Most notably, see Principle 6, which states that the “special
situation and needs of developing countries, particularly the least developed and those most envi-
ronmentally vulnerable shall be given special priority. International actions in the field of environ-
ment and development should also address the interests and needs of all countries.” See also
Principle 7, which states that “States should cooperate in a spirit of global partnership to conserve,
protect and restore the health and integrity of the Earth’s ecosystem. In view of the different con-
tributions to global environmental degradation, States have common but differentiated responsi-
bilities. The developed countries acknowledge the responsibility that they bear in the international
pursuit of sustainable development in view of the pressures their societies place on the global
environment and of the technologies and financial resources they command”.

8See Art. 4(i) of the UNFCCC, which outlines the national and regional development priorities,
objectives and circumstances supra, note 1. See also Art. 8, which explains that parties shall give
full consideration as to what actions are necessary under the convention specifically in relation to
the needs and concerns of developing country parties, supra, note 1.

7 See UNFCCC, supra, note 1, Art. 10.

% Tuula Honkonen, “The Principle of Common But Differentiated Responsibility in Post 2012
Climate Negotiations”, 18 Review of European Community & International Environmental Law
(2009), 257, at 259. See also M. Bothe, “The United Nations Framework Convention on Climate
Change — An Unprecedented Multilevel Regulatory Challenge”, 63 Zeitschrift fiir auslindisches
offentliches Recht und Volkerrecht (2005), 239, at 252.
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and the current capacity of parties to respond to climate change will see this principle
continuing to have great application in all future climate change policies and
measures.

5.4 Methods of the Climate Change Regime

The UNFCCC establishes the procedural manner in which the climate change
regime is to evolve and operate. Article 7 establishes the Conference of the Parties
(COP), which serves as the supreme body of the Convention. The COP is charged
with: reviewing the implementation of the Convention; making any decision neces-
sary to promote the effective implementation of the Convention; and to review any
related instruments adopted by the COP.#! The COP is comprised of representatives
of all governments that are parties to the Convention, who meet annually to progress
implementation of the Convention.?? Each party has one vote and regional economic
integration organisations (for example the European Union) are able to vote collec-
tively.3* While the regime seeks to make decisions on all matters of substance by
consensus, when efforts to reach consensus have been exhausted and no agreement
has been reached the decision shall at last resource be taken by a two third majority
vote.** The COP negotiations of the climate change regime have attracted criticism
from the media and some academics for failing to deliver on measures to address
climate change. The urgency in which climate change measures need to be under-
taken, versus the cost implications of implementing such measures divides parties
opinions on the types of measures to be adopted at COP negotiations. The Kyoto
Protocol demonstrates that parties to UNFCCC are willing to act in the absence of
consensus in order to implement measures to meet the objective of the regime.

5.4.1 Mitigation Regime

The mitigation regime is based on the principles of preventative action and common
but differentiated responsibility. Mitigation by its very nature seeks to prevent dam-
age from arising. And yet, the principle of common but differentiated responsibility
is applied in the Kyoto Protocol by establishing binding obligations for industrial-
ized countries only. The UNFCCC and Kyoto Protocol both advocate for developed

81 UNFCCQC, supra, note 1, Art. 7(2).

821bid., Art. 7(4).

8 Organizational Matters: Adoption of Rules and Procedures, FCCC/CP/1996/2, 22 May 1996,
rule 41.

$41bid., rule 42.
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nations to show leadership in implementing mitigation measures within their own
territories first; along with providing assistance to developing countries in order for
them to implement mitigation measures.® The mitigation regime uses a combina-
tion of methods to achieve this purpose and the ultimate objective of the Convention.
These methods include:

* The obligation to implement policies and measures at the domestic level to limit
anthropocentric emissions of greenhouse gases;

e The setting the targets and allocation of assigned amount units;

e The application of the Kyoto Protocol flexibility mechanisms: Joint
Implementation; the Clean Development Mechanism; and Emissions Trading,
which can be used to assist in meeting the targets imposed by the regime; and

e The submission of reports outlining emission reduction activities that comply
with the guidelines and methodologies developed by the Intergovernmental Panel
on Climate Change.

The UNFCCC creates specific obligation for parties in Article 4(2). Article 4(2)
(a) provides that parties “shall adopt national policies and take corresponding mea-
sures on the mitigation of climate change, by limiting its anthropogenic emissions
of greenhouse gases and protecting and enhancing its greenhouse gas sinks and
reservoirs”. Article 2(a) of the Kyoto Protocol outlines a number of areas in which
parties are requested to implement or elaborate policies and measures. This list
includes a wide range of measures such as: energy efficiency; protection of sinks;
sustainable forms of agriculture; renewable forms of energy; progressive reduction
or phasing out of market imperfections, fiscal incentives, tax or duty exemptions
that run counter to objective of Convention; encouragement of reforms aimed at
reducing emissions of greenhouse gases; and measures to limit emissions in the
transport sector. Proactive parties could use this list of measures as a checklist to
ensue that measures to reduce emissions greenhouse gases occurs in all relevant
sectors. Article 10 of the Kyoto Protocol affirms the existing commitments under
Article 4 of the UNFCCC and requests parties to formulate cost effective programs
to improve the quality of local emission factors taking into account their common
but differentiated responsibilities and national development priorities.® The word-
ing of Article 10 is reflective of the objective of the regime by its reference to cost
effective measures, which could be perceived as watering down the commitments
by specific inclusion of this criterion.

Article 3(1) of the Kyoto Protocol sets individual emission targets for Annex I
parties, the details of which are set out in Annex B of the Protocol. Each party is
allocated a quota of assigned amount units, which are calculated pursuant to their
quantified emission limitation and reduction commitment (QELRO). Assigned
amount units are the currency used within the regime and represent the carbon dioxide
equivalent of all gases covered within the regime (carbon dioxide, methane, nitrous

8 See for example UNFCCC, supra, note 1, Art. 4(a) and (b).
$1bid., Art. 10 (a).
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oxide, hydrofluorocarbons, perfluorocarbons and sulphur hexafluoride).’” Parties
are obligated under Article 3(1) to ensure that they do not exceed their allocation of
assigned amount units during the first commitment period (2008-2012).

The flexibility mechanisms were designed to lower the overall costs associated
with meeting the emission targets contained in Annex B of the Protocol. The
flexibility mechanisms of the Kyoto Protocol are considered to be innovative in
nature by creating a means in which the objective of the UNFCCC can be realised
through the participation of a broader range of parties than Annex I members alone.38
The mechanisms provide a degree of flexibility by allowing for emission reduction
activities that occur outside the territory of an Annex I party to count towards their
emission reduction commitments as required by Article 3 of the Protocol. However,
parties are not able to invest solely in emission reduction activities that take place
outside of their jurisdiction; there is a requirement under all three mechanisms that
participation within these mechanisms can only be used to supplement emission
reduction measures occurring within the territory of the state whose emissions are
in questions.

Article 6 of the Kyoto Protocol gives life to wording contained in Article 4(2) (b)
of the UNFCCC, which foreshadows Annex I parties meeting their emission reduc-
tion objectives individually or jointly. Joint Implementation (JI) allows for parties to
transfer or acquire from another Annex I Emission Reduction Units (ERUs). Joint
implementation is seen as providing a cost effective means of meeting QELRO, as
it allows parties to source ERUs from regions where the costs associated with emis-
sion reduction are lower. There are some requirements that must be met in order for
ERUs to be issued. The ERUs must come from a project activity and must meet
additionality requirements®; parties are prevented from acquiring ERUs if they are
in breach of their reporting obligations under Article 5 and 7 of the Protocol®®; and
the acquisition of ERUs must be supplemental to domestic actions.”" Liability for
ensuring the validity of the ERUs passes to the party acquiring the interest, who
must ensure that the JI project has been verified before completing a transaction or
risk being liable for the costs of remediation activities.*?

The Clean Development Mechanism (CDM) evolved from a proposal made
by Brazil that sought to establish a non-compliance fund, the proceeds of which
would be used to fund mitigation and adaptation activities in non-Annex I countries.”

8 The gases covered by the regime are set in Annex A of the Kyoto Protocol, supra, note 2.

8 Freestone, “The International Climate Change Legal and International Framework: An
Overview”, supra, note 18, at 12.

% Kyoto Protocol, supra, note 2, Art. 6 (1) (a) and (b).

P7bid., Art. 6 (1) (c).

'Tbid., Art. 6 (1) (d). The Kyoto Protocol does not define supplementarity, but the European Union
has decided that this means at least 50% of domestic policies and measures.

21bid., Art. 6 (4).

%3 See for further discussion on this point Roda Verheyen, Climate Change Damage and International
Law: Prevention, Duty and State Responsibility (Netherlands: Martinus Nijhoff Publisers, 2005),
at 113.
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The Clean Development Mechanism as described in Article 12 instead operates as
a project fund that allows Annex I parties to invest in emission reduction activities
in developing countries. The term used to describe the currency of CDM transac-
tions is Certified Emission Reduction units (CERs). The CDM creates an avenue for
sustainable development to take place in developing countries, which provides
benefits to the country in which the project takes place and which also assists in
meeting the ultimate objective of the Convention. The CDM has a number of proce-
dural requirements such as: an Executive Board that oversees all transactions®; des-
ignated operational entities (DOEs) who certify that participation in CDM activities
is voluntary, that real and measurable long term mitigation benefits are achieved as
aresult of CDM activities, and that reductions are additional to any that would have
occurred in absence of the project.” A share of proceeds from CDM activities is to
be used to cover the administrative costs associated with verification as well as
assisting developing country parties particularly vulnerable to adverse effects of
climate change to meet the costs of adaptation.”

Article 17 deals with the concept of emission trading and allows parties to partici-
pate in emission trading for the purpose of fulfilling their Article 3 commitments. This
Article provides the basis for the existence of a global emission trading scheme, with
participation contingent upon the trade of emission units being supplemented by
domestic activities. Emissions trading systems have been established at the domestic
level by the European Union, several states and provinces in North America, New
Zealand, and other jurisdictions as a means of meeting Article 3 commitments.

A stringent reporting framework is established by the UNFCCC and the Kyoto
Protocol to measure emission reduction activities and enhancement of sinks. Article
4(2) (b) of the UNFCCC requested parties to communicate detailed information on
their mitigation policies and measures implemented at the domestic level within the
first 6 months of Convention being in force. Article 12 of the UNFCCC provides
guidance on the reporting requirements requesting: a national inventory of anthro-
pogenic emissions by sources and removal by sinks of greenhouse gases; a general
description of the steps taken by the parties; a detailed description of the policies
and measures that it has adopted to reduce sources of emissions and to enhance
sinks or reservoirs; and a specific estimate of the effects that the policies and mea-
sures adopted will have on anthropogenic emissions.

The Kyoto Protocol requires parties to establish national systems that estimate
sinks and sources of greenhouse gas emissions, and prescribes that such estimates should
be based upon guidelines and methodologies developed by the Intergovernmental
Panel on Climate Change and the Subsidiary Body for Scientific and Technological
Advice.”” Article 7 of the Kyoto Protocol requires parties to submit their annual

% Kyoto Protocol, supra, note 2, Art. 12 (4)

%1bid., Art. 12 (5).

%1Ibid., Art. 12 (8).

97Kyoto Protocol, supra, note 2, Art. 5. The IPCC revised 1996 guidelines for national greenhouse
gas inventories are the current guidelines prescribed by the regime.
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inventories along with supplementary information to demonstrate compliance with
Article 4 (2) (a) of the Convention. Article 8 provides that expert teams will provide
a through and comprehensive technical assessment of all aspects of the implementa-
tion of the reports submitted by parties.

5.4.2 Adaptation Methods

The adaptation regime is evolving with consideration of equity as a central theme.
The principle of intra-generational equity has particular relevance in relation to
adaptation measures and policies. The methods of the adaptation regime are not
as established as those of the mitigation regime. The Cancun Adaptation Framework
was established in 2010 and does not create legally binding commitments for the par-
ties.”® Rather, it sets out a program to enhance adaptation action by the parties.
Paragraph 14 of the Cancun Adaptation Frameworks sets forth the activities and
parameters of the regime. The measures in paragraph 14 can be categorised as follows:

» Conduct impact vulnerability and adaptation assessments®’;

» develop national and subnational adaptation plans and strategies and implement
prioritised adaptation projects and programmes under the plan'®;

 strengthen institutional capacity to implement adaptation activities in the areas
of water resources; health; agriculture and food security; infrastructure; socio-
economic activities; aquatic ecosystems and coastal zones!!;

» enhance climate change related disaster risk reduction strategies that pay regard
to the Hyogo Framework for Action. Examples of activities include: early warn-
ing systems; risk assessment and management; develop risk transfer and risk
share mechanisms such as insurance; and increase public awareness and educa-
tion concerning climate adaptation'®;

e coordinate measures dealing with climate change induced displacement, migra-
tion and planned relocation at the national, regional and international levels'®;

e improve climate-related data collection, modelling and knowledge systems, and
improve research and technologies associated with adaptation activities in devel-

oping countries.'%*

The Durban COP negotiations led to the advancement of implementation of the
Cancun Adaptation Framework through: the establishment of modalities for the
Adaptation Committee; definition of activities under the work program on loss and

% Cancun Adaptation Framework, supra, note 3, para. 13.
21bid., para. 14 (b).

10Tbid., para. 14 (a) .

191 Tbid., para. 14 (c) and (d).

121bid., para. 14 (e) and (h).

193 1bid., para. 14 (f).

1%41bid., para. 14 (g), (h) and (i).
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damage'®; and the development of modalities and guidelines for national adaptation
plans. The developments concerning the adaptation committee and the guidelines
on national adaptation plans will be briefly canvassed before moving on to discuss
the issue of funding, which is central to the operation of the adaptation regime.

The Adaptation Committee will be comprised of 16 members and will include:
2 members of each of the 5 United Nations regional groups; 1 member from a small
island developing state; 1 member from a least developed country party; 2 members
from parties included in Annex I to the Convention; 2 members not included in
Annex I to the Convention.'” This is a fairly balanced committee, though it could
be improved by giving the two seats to non-Annex I members to other least devel-
oped nations in order to increase their representation and say in how measures
affecting their country are progressed. The Adaptation Committee will coordinate
and manage linkages with all relevant bodies within the climate change and other
relevant international institutions working on climate related adaptation and report
annually to the COP on its progress and recommendations for action.!” This is a
particularly important task in the realm of adaptation, as climate related disaster risk
reduction activities and adaptation initiatives currently take place in a fragmented
manner across a number of international institutions, without any one regime play-
ing an authoritative or lead role. The Adaptation Committee has been requested to
develop a 3-year plan for its wok that includes milestones, activities, deliverables,
and resource requirements, which is to be approved at the COP 18 negotiations in
2012.1% This 3-year plan will provide a strategic framework of action that is cur-
rently lacking within the adaptation regime.

The initial guidelines for the formation of national adaptation plans by least devel-
oped country parties are located in the Annex of the COP Decision on National
Adaptation Plans.!” The guidelines envisage a four-stage cycle of planning. Parties
have been requested to trial on a voluntary basis the implementation of these guide-
lines and provide feedback on the usefulness and ways in which these guidelines can
be improved.''” The elements of national adaptation plans are summarized below:

Laying the groundwork and addressing gaps:

* Identifying gaps and weakness in enabling environments;
* conducting assessment on climate change impacts; and

195 The decision of the Work Program on loss and damage is a decision that outlines a number of
meetings and that commissions reports as they relate to this topic. See Decision 7/CP.17, Work
Program on Loss and Damage, UN Doc. FCCC/CP/2011/9/Add.2, 15 March 2012.

1% Decision 7/CP.17, supra, note 15 para. 101.
071bid., paras. 99 and 100.
18 bid., para. 97.

1% Decision 5/CP.17, National Adaptation Plans, UN Doc. FCCC/CP/2011/9/Add.1, 15 March
2012.

1197bid., paras. 29 and 39.
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e conducting comprehensive assessment of development needs and climate
vulnerability.

Preparatory work:

* Conducting assessment of medium and long term adaptation needs;
* integrating climate change adaptation into national and sectoral planning;
e participatory consultation and communication and awareness raising.

Implementation strategies:

e Prioritize programs and strengthening institutional capacity to implement
e Reporting, monitoring and review

One of the primary challenges of the adaptation regime is the provision of fund-
ing to carry out the activities envisaged by the regime. Article 11 of the UNFCCC
establishes a financial mechanism to provide financial resources and technology
transfer to assist in the implementation of the convention. The Global Environmental
Facility (GEF) has been entrusted with the operation of the financial mechanism of
the Convention.'"! There are three different funding entities within the regime: the
GEF funds (see below), the Adaptation Fund operating under the Kyoto Protocol,
and the Green Climate Fund. The finance for each of these three entities comes
from different components of the regime, though it seems less then ideal to con-
tinue adaptation funding in such a fragmented approach. This may well be some-
thing that the Adaptation Committee considers early in its program, due to potential
savings on administrative costs of an integrated fund and increased efficiency out-
comes that could be achieved by avoiding duplication and overlapping adaptation
initiatives.

The GEF has three funds for adaptation activities: the GEF Trust Fund providing
support for vulnerability and adaptation assessments; The GEF Least Developed
Country Fund; and the GEF Special Climate Change Fund. The Adaptation Fund
under the Kyoto Protocol is financed by 2% of CDM proceeds and focuses on adap-
tation measures for those particularly vulnerable to the adverse effects of climate
change. The Cancun COP negotiations in 2010 led to the development of the Green
Climate Fund. The purpose of the Green Climate Fund is to provide new and addi-
tional resources approaching USD 30 billion for the period from 2010 to 2012, with
a balanced allocation between adaptation and mitigation and priority for the most
vulnerable developing countries such as least developed countries, small island
developing states, and Africa.'"”

T Art. 11 (1) of the UNFCCC allows for the operation of the financial mechanism to be entrusted
to one or more existing international entities, supra, note 1.

12 Report of the Conference of the Parties on its sixteenth session, FCCC/CP/2010/7/Add.1, 15
March 2011, para. 95.
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5.5 Conclusion

This chapter has explored the foundations of the international climate change regime
by analysing the objectives, principles and methods of mitigation and adaptation
policies and measures of the regime. Achieving the ultimate objective of the regime
will remain challenging, as considerations of economic growth continue to displace
environmental objectives and concerns about community vulnerability and func-
tionality. The application of all seven principles discussed in this chapter would
assist in meeting this objective and in adjusting the way in which economic consid-
erations are weighed against environmental and social considerations. The precau-
tionary principle, in particular, has great potential to change the way in which
economic interests are prioritised over other relevant considerations.

The methods of the mitigation regime are considered advanced by international
environmental law standards. The stringent reporting requirements along with the
existence of innovative flexibility mechanisms show that serious consideration is
being given to the issue of global greenhouse gas mitigation. The same level of inno-
vation needs to be directed towards creating an adaptation regime that is supportive
of mitigation measures, while also obtaining prominence of its own accord. Further
integration between mitigation and adaptation measures and polices is needed given
the reinforcing and supporting character of these measures.

In conclusion, attention should be directed to paragraph 10 of Cancun COP
report, which provides a vision for the way in which the ultimate objective can be
obtained. It states “that addressing climate change requires a paradigm shift towards
building a low-carbon society that offers substantial opportunities and ensures con-
tinued high growth and sustainable development, based on innovative technologies
and more sustainable production and consumption and lifestyles, while ensuring a
just transition of the workforce that creates decent work and quality jobs.”!!?

131bid., para. 10.
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Abstract Climate change is now widely recognized as a political priority, yet different
views exist on how to shape an international response. Following serious setbacks
in the climate negotiations, this question has also grown to encompass the adequacy
of different venues and institutions to address the challenge of climate change miti-
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achievements of a number of existing and proposed fora for international climate
cooperation. It starts with the United Nations Framework Convention on Climate
Change and the Kyoto Protocol, and proceeds to survey other venues focused on
climate change. Rather than identifying one single panacea for climate change miti-
gation, the analysis shows that different approaches to climate cooperation evidence
distinct strengths and shortcomings, typically accompanied by correlating trade-
offs; and that a balanced combination of approaches may be needed to address the
climate mitigation challenge. Unsurprisingly, the analysis also affirms that the
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6.1 Introduction

Climate change has been widely recognized as an urgent problem by the interna-
tional community. Views differ widely, however, about the shape of an adequate
international response. Closely related is the question of the suitable institutions to
drive international climate cooperation. Following the controversial United Nations
(UN) climate summit in Copenhagen convened in December 2009, questions relat-
ing to the venue of global climate efforts have been discussed with particular vigor.

Although many policymakers and stakeholders are calling for equal weight to be
given to adaptation and mitigation, the following analysis will focus on the latter; this
is not a value judgment on the relative importance of mitigation and adaptation, but
rather a reflection of the need for focus in an issue area of considerable complexity.
The chapter will begin by providing an overview and assessment of international
policy fora currently engaged in mitigation, covering venues with different degrees of
formality, institutional capacity, and specificity of mandate. Building on this survey
and subsequent analysis, the chapter draws a series of conclusions, with consideration
given to options and challenges for more effective cooperation going forward.

For the underlying analysis, the imperative of keeping average global tempera-
ture increases below two degrees Celsius (2°C) above preindustrial levels, an objec-
tive that has been decided upon by the international community,' will be used as the
central point of reference. Existing and proposed venues for international climate
cooperation will be measured against this objective, based on past achievements and
future potential.

6.2 Assessing Current Venues of Climate Cooperation

Since the onset of international climate cooperation, the negotiations conducted
under the auspices of the UN have surely been the most prominent venue for address-
ing mitigation efforts. There is, however, a multiplicity of other fora — be they climate-
specific or general, technical or broadly political, formal and centralized or informal
and decentralized — which have also sought to address the mitigation challenge or
aspects thereof. To shed light on the question of whether and how such venues might
complement or even replace parts of the UN negotiations, the following sections will
outline a selection of the most prominent venues and their goals and achievements
with respect to the overarching aim of reaching the 2°C goal.?

!'See, most recently, Decision 2/CP.17, Outcome of the work of the Ad Hoc Working Group on
Long-term Cooperative Action under the Convention, UN Doc. FCCC/CP/2011/9/Add.1, 15
March 2012, recital 3 of Sec. IL.A.

2 Katherine Michonski and Michael A. Levi, Harnessing International Institutions to Address
Climate Change (New York, NY: Council on Foreign Relations, 2010) discuss a number of bodies
not dealt with here, such as the United Nations Environment Programme (UNEP), the Food and
Agriculture Organization (FAO) or the International Atomic Energy Agency (IAEA).
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6.2.1 Classical Multilateralism: The United Nations

In the area of climate change, the UN has operated mainly through a framework
convention, the UNFCCC, and subsequent rules elaborated within the institutional
setup created by that treaty.> Although different facets of the climate change issue
have also been addressed by the UN General Assembly, the UN Security Council or
the UN Environment Program (UNEP),* the center of gravity is clearly the work
done under the auspices of the UNFCCC and its Kyoto Protocol. In addition and
almost accidentally, the Montreal Protocol on Substances that Deplete the Ozone
Layer has had considerable relevance for the mitigation of GHGs.

6.2.1.1 The UNFCCC and Its Kyoto Protocol

The UN climate regime is credited with high legitimacy and near universal member-
ship. Still, the past two decades of its operation have been anything but smooth, notably
as states have turned to negotiating new rules with potentially significant implications
for the current and future global economy. Indeed, progress and stagnation exemplify
the potential, the difficulties, and the cumbersome nature of UN efforts.

What Has the Regime Achieved with Regard to Mitigation?

Any attempt to survey the success of the UN climate regime depends on what one
defines as success. If measured by the degree to which the regime has compelled
parties to mitigate GHG emissions in accordance with the recommendations set out
by the scientific community, the UNFCCC and the Kyoto Protocol clearly have not

3 For discussion of the principles and objective of the UN climate regime, see in this volume
Rowena Maguire, Foundations of International Climate Law: Objectives, Principles and
Methods.

4See e.g. UN Security Council, Presidential Statement on Possible Security Implications of
Climate Change, UN Doc. S/PRST/2011/15, 20 July 2011, available at http://www.un.org/
News/Press/docs/2011/sc10332.doc.htm (last accessed on 24 June 2012); General Assembly,
Resolution, “Protection of Global Climate for Present and Future Generations of Humankind”,
A/RES/65/159 December 2010, available at http://unfccc.int/resource/docs/2011/un/eng/
ares65159.pdf (last accessed 24 June 2012); for more details on UNGA and UN Security
Council see: Camilla Bausch, “The Power of Plurality — On the Different Fora Contributing to
the Post-2012 Negotiations”, in Michael Rodi and Michael Mehling (eds), Bridging the Divide
in Global Climate Policy: Strategies for Enhanced Participation and Integration (Berlin:
Lexxion, 2009), 53; For the climate-related work of UNEP, refer to the UNEP website: http://
unep.org/climatechange (last accessed on 15 June 2012). On the role of UNEP in global envi-
ronmental governance, as well as on the UNEP reform debate, see: Marianne Beisheim and
Nils Simon, “Neuer Schwung fiir die Reform der internationalen Umweltgovernance”, 37
SWP-Aktuell (2010).


http://www.un.org/News/Press/docs/2011/sc10332.doc.htm
http://www.un.org/News/Press/docs/2011/sc10332.doc.htm
http://unfccc.int/resource/docs/2011/un/eng/ares65159.pdf
http://unfccc.int/resource/docs/2011/un/eng/ares65159.pdf
http://unep.org/climatechange
http://unep.org/climatechange
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risen to expectations. There is broad agreement that the efforts, actions, commitments
and pledges under the regime remain insufficient to even come near the objective of
limiting global warming below 2°C above pre-industrial levels.®

Also, an assessment of parties’ compliance with their mitigation commitments
under the Kyoto Protocol yields a mixed picture. Not taking into account parties
which abstained from ratification altogether, such as the United States, only a subset
of parties seems to be on track to meeting their obligations for the first commitment
period (2008-2012). One party, Canada, has effectively ignored its emission reduc-
tion target, showing that even binding agreements have their limitations when politi-
cal will is absent. Following the Durban climate summit of 2011, Canada formally
announced its withdrawal from the Kyoto Protocol.

While the Protocol marked an important step in climate cooperation, its practical
effect has thus been described as narrow, thin, or even ultimately symbolic by critics.®
Neither the Protocol nor the UNFCCC is currently adequate to the ultimate objec-
tive of preventing “dangerous anthropogenic interference” with the climate system.
Negotiations on mitigation and on the future of the regime have proven to be so
cumbersome and protracted, that — combined with the diverging and partly antipo-
dal positions of the parties involved — the prospects for adoption of sufficiently
ambitious decisions in time to prevent dangerous climate change are dire.

Nevertheless, while success in terms of short-term emission reductions and ade-
quate mid-term commitments may currently be difficult to establish, other aspects of
the regime can indeed be considered important achievements for broader climate
cooperation and global mitigation efforts. For one thing, with one of the largest mem-
berships of any multilateral treaty, the UNFCCC has undoubtedly been very success-
ful in securing near-universal endorsement of the need for climate cooperation.

Also, the UN climate regime has triggered comprehensive processes through
which to address broader questions of a future climate regime. In doing so, the UN
negotiations have helped raise the political profile of climate change and its mitiga-
tion to the level of heads of state and government. Furthermore, it was also due to
the dynamics of the UN climate negotiations that the issue of climate change has
been placed on the agenda of other fora such as the Group of Eight (G8). As a result

> This was acknowledged even at the UN climate summit in Durban, South-Africa, in 2011.
Decision 1/CP.17 on the Establishment of an Ad Hoc Working Group on the Durban Platform for
Enhanced Action, UN Doc. FCCC/CP/2011/9/Add.1, 15 March 2012, spells this out in its pream-
bular language: “Noting with grave concern the significant gap between ... Parties’ mitigation
pledges ... and ... pathways consistent with having a likely chance of holding the increase of ...
temperature below 2 degrees C or 1.5 degrees C above pre-industrial levels.” Many scientific anal-
yses support this finding, including the UNEP “Emission Gap Report”, UNEP, The Emissions Gap
Report — Are the Copenhagen Accord Pledges Sufficient to Limit Global Warming to 2°Celsius or
1.5°Celsius? A Preliminary Assessment (November 2010).

®David G. Victor, The Collapse of the Kyoto Protocol and the Struggle to Slow Global Warming
(Princeton, NJ: Princeton University Press, 2001); Ruth Greenspan Bell, “The Kyoto Placebo”, 24
Issues in Science and Technology (2006), 28; Christoph Bohringer and Carsten Vogt, “Dismantling
of a Breakthrough: The Kyoto Protocol as Symbolic Policy”, 20 European Journal of Political
Economy (2004), 597.
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of this dynamic, new actors at different levels, from different backgrounds and a
broad range of agencies have become involved.

It has also — directly and indirectly — triggered action at the national and regional
level. The European Union has regularly referenced its international obligations
when designing its climate policy. In fact, its emissions trading system might never
have been implemented in the absence of the emission reduction obligations and the
possibility of using the flexibility mechanisms’ under the Protocol. Furthermore,
political leaders often want to use the UN climate summit to announce or launch
new climate protection initiatives, such as, for instance, the South African Renewable
Initiative in 201 1. The opportunity to attract visibility at a global summit helps miti-
gation opportunities be accelerated and embraced.

More technical aspects of the regime have facilitated a better understanding of
the scope and nature of the climate challenge; for instance, the reporting obligations
currently imposed under the UNFCCC and the Kyoto Protocol have greatly increased
transparency and knowledge of emissions trends in different jurisdictions and, by
extension, at the global level. Further increasing such understanding and transpar-
ency will be crucial for comprehending and steering global mitigation efforts
successfully.

Atapractical level, moreover, the UNFCCC and the Kyoto Protocol have resulted
in the creation of an infrastructure with its own resources and highly diverse expert
staff that currently no other international institution or initiative focused on climate
change can match. The UNFCCC secretariat alone, with a staff of several hundred
experts, brings a pool of technical knowledge to the climate process that would be
very difficult to build up in any other institution or venue.® Also, given its nearly two
decades of evolution, the UNFCCC has been able to build up an institutional mem-
ory (including, for instance, a vast documentation database) and professional rou-
tines that, again, would take years to develop in another setting or forum.

One of the most evident outcomes of the Kyoto Protocol has been the creation of a
carbon market, especially through the Clean Development Mechanism (CDM). Such
a market for mitigation units would not have been possible without the binding
Quantified Emission Limitation and Reduction Objectives (QELROs) and the com-
paratively advanced compliance regime created with the Protocol. Leaving aside
justified concerns about the environmental integrity of certain mitigation projects and
high transaction costs, the CDM regime has far exceeded initial expectations in terms

7 “Flexibility mechanisms” is a collective term applied to three instruments aiming at efficient
GHG emission reduction: international Emissions Trading (ET), the Clean Development
Mechanism (CDM), and Joint Implementation (JI), see Kyoto Protocol, articles 6, 12 and 17,
respectively. For an introduction into the mechanisms see Camilla Bausch et al., “Efficient Climate
Policy through Flexible Mechanisms”, in Michael Rodi (ed), Between Theory and Practice:
Putting Climate Policy to Work, Vol. 1 (Berlin: Lexxion, 2008), 9.

8 According to the UNFCCC Secretariat, its staff of “around 500 international civil servants works
towards the UNFCCC’s goals, guided by the Convention’s 194 and the Protocol’s 190 Parties.” See
UNFCCC, “Fact sheet: UNFCCC Secretariat”, available at http://unfccc.int/files/press/back-
grounders/application/pdf/unfcce_secretariat.pdf (last accessed on 12 June 2012).
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http://unfccc.int/files/press/backgrounders/application/pdf/unfccc_secretariat.pdf
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of the investment it has attracted. It helped to deploy climate-friendly technologies,
bringing about greater involvement by the private sector, and identifying a number of
pathways for mitigation. While the other project based mechanism — Joint implemen-
tation (JI) — has not been as prominent and successful, both mechanisms — together
with domestic or regional efforts such as the EU emissions trading system — have
helped establish an understanding of the potential and pitfalls of carbon pricing.

Furthermore, capacity-building efforts under the UNFCCC and the Kyoto
Protocol have contributed to disseminating knowledge about the challenges of
global warming and possible solutions around the world.

In conclusion, the UN regime has been able to deliver outcomes of considerable
importance. At the same time, it has not yet proven its capacity to live up to the chal-
lenges at hand, with regard to both urgency of action and the requisite level of ambi-
tion. Understandably, this has not bred a sense of unwavering confidence in the UN
as the single most important forum for solving the climate crisis. Two questions,
therefore, invariably arise: first, can more be expected from the UN climate regime
in the future, and second, are there any convincing alternatives?

What Can Be Expected in the Future?

One of the defining characteristics of decisions taken at the UN level is the need for
consensus, which — at least on issues involving widely divergent interests and lack
of political will — has tended to allow agreement only on sufficiently watered down
compromises. Some stakeholders have therefore called for the adoption of rules of
procedure that would allow majority voting, thereby preventing individual parties
from blocking an overwhelming majority of countries prepared to move forward.
However, past experience suggests that an agreement to introduce general majority
voting (in addition to the few cases already foreseen in the Convention and its
Protocol) will not be achieved in the near future.

Without even entering into the discussion over the corresponding advantages and
disadvantages, it can therefore be expected that consensus will remain the default
mode of decision making in the UN climate regime for the foreseeable future.’
Furthermore, a change in decision-making procedures alone cannot solve the
impasse whenever divisions are held by influential parties, such as China and the
US. Indeed, the lack of a shared vision between parties is one of the most decisive
stumbling blocks for progress.

Looking ahead, the decisions of the climate summits in Canctin (2010) and
Durban (2011) outline a broad work program, which may serve as a basis for prog-

Nevertheless, the Canctin summit saw parties exploring new ways of dealing with the consensus
requirement. Despite Bolivia explicitly opposing to the decision taken, the Presidency declared
consensus. This approach shows the shaping power of political will, albeit potentially at the risk of
undermining the perceived legitimacy of the outcomes, see Antto Vihma, A Climate of Consensus:
The UNFCCC Faces Challenges of Legitimacy And Effectiveness (Helsinki: FIIA, March 11,
2011), at 2 seqq.
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ress. The Durban Platform decision'® launched a workplan to close the ambition gap
with “a view to ensuring the highest possible mitigation efforts by all parties”. Also,
parties adopted a new process for a future regime to be decided by 2015 and be
implemented from 2020. Both the roadmap and the workplan will prove useful to
negotiating a future regime.

Science tells us, however, that global emissions will need to peak by 2020 at the
latest if the 2°C goal is to be achieved. As it appears unlikely that the current work-
plan alone will be unable to deliver on this objective, the UN regime is evidently in
need of any synergies it might mobilize in the short and medium term and most
likely also beyond 2020. And that is where additional initiatives, venues and institu-
tions can play an important role.

6.2.1.2 The Montreal Protocol

To address the problem of stratospheric ozone depletion, the international commu-
nity has adopted an international regime comprising the 1985 Vienna Convention
for the Protection of the Ozone Layer and its 1987 Montreal Protocol on Substances
that Deplete the Ozone Layer. A total of 196 Parties have ratified the Protocol,
including the United States. It is widely considered one of the most successful mul-
tilateral environmental agreements, in terms of the number of parties and its verified
progress towards safeguarding the ozone layer, promoting North—south coopera-
tion, and building robust institutions.

The Montreal Protocol determines the phase-out of the production and consump-
tion of several groups of ozone-depleting substances, most prominently
chlorofluorocarbons (CFCs). Both developed and developing country parties are
subject to reduction and phase-out obligations, although the timetables to complete
the phase-out are more generous for developing countries. Phase-out schedules can
be revised on the basis of periodic scientific and technological assessments.

The Montreal Protocol and Greenhouse Gas Mitigation

Looking only at the issues relevant to climate change, the Montreal Protocol has had
both positive and negative material repercussions for GHG mitigation. On the one
hand, the Protocol is acknowledged for its contributions to climate protection
because many substances phased out under the Protocol are also powerful GHGs. !
Furthermore, the Montreal Protocol may have triggered — as a side-effect — energy
efficiency improvements for refrigeration and air conditioning appliances.

0Decision 1/CP.17 on the Establishment of an Ad Hoc Working Group on the Durban Platform for
Enhanced Action, UN Doc. FCCC/CP/2011/9/Add.1, 15 March 2012.

! According to UNEP calculations, the Montreal Protocol is projected to have reduced GHG emis-
sions by 11 billion tonnes of CO,-equivalent emissions by 2010; it remains unclear to the authors
whether the negative interplay has been taken into account in these calculations.
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At the same time, however, there have also been negative side-effects.'?> The
Montreal Protocol directly and indirectly promoted the use of hydrochloro-
fluorocarbons (HCFCs) and hydrofluorocarbons (HFCs) as substitutes for ozone-
depleting substances, despite the fact that these are potent GHGs. The disruptive
effect of the Montreal Protocol’s promotion of HCFCs and HFCs on the climate
change regime triggered scientific and technical cooperation between both regimes,
starting in 1998.

In 2007, the parties to the Montreal Protocol finally embraced the objective of
climate protection in their work, and agreed to an accelerated phase-out of HCFCs.
Stable and sufficient funding possibilities for developing countries, including prior-
ity funding for climate friendly alternatives, were a crucial element of the agreement
on accelerated action.'? Owing to the special “adjustment procedure” applicable, the
2007 agreement entered into force automatically, without any need for ratifications,
in May 2008.

However, the net climate effect is likely to be impeded by the fact that several of
the most promising HCFC substitutes are again GHGs — most importantly HFCs
which are controlled under the Kyoto Protocol. Nothing in the agreement reached
under the Montreal Protocol restricts the use of these substitutes.

The Montreal Protocol as a Future Driver for GHG Mitigation?

Despite its mixed impact on climate change mitigation, some observers have por-
trayed the Montreal Protocol as being more successful in terms of mitigation than
the Kyoto Protocol.!* After the Copenhagen climate summit, reports about meetings
under the Montreal Protocol referred to a “more proven tool” to fight climate change
than the UN climate regime itself. The less politicized atmosphere under the
Montreal Protocol, coupled with its more streamlined procedures (especially with
regard to amendments), were seen as important advantages; its success in protecting
the ozone layer is considered evidence of its capabilities.

Certainly, the Vienna Convention and Montreal Protocol offer some useful lessons
for mitigation. Interestingly, their success cannot be explained simply by reliance

"2For a comprehensive overview, see Sebastian Oberthiir and Kelly Yasuko Matsumoto, “Managing
Policy Contradictions between the Montreal and Kyoto Protocols: The Case of Fluorinated
Greenhouse Gases”, in: Sebastion Oberthiir and Olav Schram Stokke (eds), Institutional Interplay
and Global Environmental Change: Interplay Management and Institutional Complexes: State of
the Art and Perspectives (Cambridge, MA: MIT Press, 2009).

13 Philip Drost, Multilateral Environmental Agreements 2008: State of Affairs and Developments,
ed. (Utrecht: Eleven International Publishing, 2008), at 211.

14 See, for example, Jessica Leber, “Emissions: Decades-old Global Pact Morphs into Potent
Climate Treaty”, ClimateWire, 26 November 2008; see also Guus J.M. Velders et al., “The
Importance of the Montreal Protocol in Protecting Climate”, 104 Proceedings of the National
Academy of Sciences (2007), 4814.; John M. Broder, “Experts Point to a More Proven Tool to
Fight Warming”, International Herald Tribune, 9 November 2010, at 2.
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on an alternative governance paradigm relative to the Kyoto Protocol: both treaty
regimes are highly formal and legally binding, with centralized institutions and a
strong compliance mechanism.

Arguably, the success of the Montreal Protocol makes a case for the benefits of
more narrowly focused regimes: substantively, the ozone regime is limited to phas-
ing out a limited group of industrial chemicals. Where ozone-depleting chemicals
are found only in narrowly defined contexts of economic activity and daily life, the
climate challenge pervades nearly every facet of modern society.

But this potential advantage of the ozone regime also would seem to rule out its
suitability for broader climate mitigation beyond the substances it currently covers: as
soon as for example the disproportionately more common GHGs CO, and methane
are included in the scope of the Montreal Protocol, politics and divisions are likely to
find their way into its governance processes, ushering in the same diplomatic chal-
lenges that have slowed down progress under the climate regime. Finally, the amend-
ment procedures which currently allow the Montreal Protocol regime to adjust to new
challenges comparatively swiftly would probably no longer be acceptable to parties if
the regime’s substantive scope was broadened. Attempting to shift the issue of climate
protection in its entirety to this forum might thus not only fail to deliver the intended
success, but also put at risk the efficiency of the Montreal Protocol.

6.2.2 New Impetus from Outside the UN?

Growing recognition of climate change as a political priority as well as the divisions
limiting progress under the UN climate negotiations have prompted the interna-
tional community to explore other venues for climate cooperation. Ironically, both
climate laggards and frontrunners have shown interest in such alternative fora to
further their respective aims.

6.2.2.1 The MEF: An Example for an Alternative Climate-Specific Venue

Soon after the Kyoto Protocol entered into force in 2005, political forces critical of
the UN climate process — such as the US — sought to divert attention from this
emerging venue: Therefore, the Major Economies Meeting on Energy Security and
Climate Change (MEM) was initiated by President George W. Bush in 2007.'5
It took extensive international pressure for the MEM to reposition itself as a forum
contributing to the UNFCCC process. But criticism remained. For many, the MEM
was initiated primarily as a political instrument to draw major emitting developing
countries out of the Group of 77 (G77) voting bloc in which they have frequently

SMore details on the MEM and the MEF can be found in Bausch, “The Power of Plurality”, supra,
note 4, at 47 et sqq.
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been organized within the UNFCCC regime.'® Furthermore, the MEM was criticized
“for pushing an agenda of voluntary measures to combat global warming, as opposed
to mandatory caps on emissions”,'” and for falling short with regard to tangible
results.'®

Building on the MEM, US President Barack H. Obama launched the Major
Economies Forum on Energy and Climate Change (MEF) in 2009. In contrast to the
MEM, the MEF has sought to create renewed momentum in international climate
cooperation, clearly emerging in favor of the UN process, to which it aims to con-
tribute.!” The MEF is intended to facilitate “dialogue among major developed and
developing economies” and to “advance the exploration of concrete initiatives and
joint ventures that increase the supply of clean energy while cutting GHG emis-
sions.”? Participation extends to 17 major economies, jointly accounting for approx-
imately 80 % of global GHG emissions.”! The Obama administration has also tried
to establish the MEF as an international forum rather than a US initiative.
Accordingly, meetings were hosted not only by the US, but also in other countries
such as the UK, Italy, and Mexico. Nevertheless, the US has remained the single
most influential country shaping the MEF profile, as reflected by the clear majority
of meetings taking place in the US.?

Activities Concerning Climate Protection
Participating MEF countries have focused largely on general mitigation needs and

technology cooperation, although attention has increasingly shifted to include other
issues, such as climate finance.? In 2009, in particular, MEF parties made considerable

1¢See also Andrew Light and Nina Hachigian, “Rise of the Green Dragon?”, available at http://www.
americanprogress.org/issues/2009/04/rise_green_dragon.html (last accessed on 12 June 2012).

17 Available at http://www.greenpeace.org/international/press/reports/bush-mem (last accessed on
12 June 2012).

'8Tn 2008, MEM participants produced a “Declaration of Leaders Meeting of Major Economies on
Energy Security and Climate Change”, available at http://www.mofa.go.jp/policy/economy/sum-
mit/2008/doc/doc080709_10_en.html (last accessed on 12 June 2012). Chinese news criticized the
MEM as “fruitless”: Zhang Jin, “No Progress on Carbon Emission Cuts at MEF Meeting”, 27 May
2009, China Radio International, available at http://english.cri.cn/6966/2009/05/27/1461s488215.
htm (last accessed on 10 June 2012).

Hillary Rodham Clinton, “Remarks at the Major Economies Forum on Energy and Climate”, 27
April 2009, available at http://www.state.gov/secretary/rm/2009a/04/122240.htm (last accessed on
10 June 2012).

2 State Department, “Major Economies Forum on Energy and Climate”, available at http://www.
state.gov/r/pa/prs/ps/2009/04/122097.htm (last accessed on 10 June 2012).

2'These are: Australia, Brazil, Canada, China, the European Union, France, Germany, India, Indonesia,
Italy, Japan, Korea, Mexico, Russia, South Africa, the United Kingdom, and the United States.

2 For a list of events, see http://www.majoreconomiesforum.org/meetings (last accessed on 10
June 2012).

# For a summary of past meetings, see http://www.majoreconomiesforum.org/past-meetings (last
accessed on 10 June 2012).
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efforts to use this forum to advance the climate agenda in preparation for the
Copenhagen summit. In July 2009, the Heads of State and Government of the
participating jurisdictions convened for a “Leaders Meeting”’, where they adopted a
political declaration embracing the 2°C goal.** For Copenhagen, this was an impor-
tant signal, which was further strengthened by a clear alignment of efforts with the
G8 (see below).

In addition, this meeting launched a Global Partnership for low-carbon and cli-
mate-friendly technologies aimed at increasing and coordinating public sector
investments in research, development, and demonstration of these technologies,
with a view to “doubling such investments by 2015.” Using the Global Partnership
as a starting point, US Secretary of Energy Steven Chu launched a Clean Energy
Ministerial (CEM) with slightly expanded membership.?® At the inaugural meeting
in Washington DC in 2010, ministers from 24 countries launched 11 technology-
focused initiatives to accelerate the transition to greater energy sustainability, for
instance by promoting the rapid deployment of electric vehicles and supporting the
market for renewable energy and carbon capture technologies. For the most part,
these initiatives aim to coordinate efforts and improve the exchange of best prac-
tices; some are accompanied by funding pledges from participant countries, and
some set in motion processes to elaborate technical and policy guidance. What they
do not specify, however, is mitigation commitments for individual countries or
emissions reduction objectives for the group as a whole.

Assessment and Outlook

An exclusive focus on climate change, as well as its composition, afford the MEF
an interesting position in the mitigation debate. It has, however, been criticized for
lacking transparency and, perhaps more importantly, for being a vehicle of US for-
eign policy objectives. In the past years, the MEF has arguably been useful as a
complement to the negotiations under the UNFCCC. It has given participating states
an additional venue for sharing views, identifying common interests, and address-
ing potential or existing conflicts, all in a less formal atmosphere and with fewer
actors than under the auspices of the UNFCCC. Still, while contributing to the over-
all debate and providing a potentially useful format with the Global Partnership and its
technology forum, the MEF has not triggered significant breakthroughs on mitigation.

2 Chair’s Summary, L’ Aquila, July 10, 2009, available at http://www.g8italia2009.it/static/G8_
Allegato/Chair_Summary, 1.pdf (last accessed on 10 June 2012).

% See http://www.majoreconomiesforum.org/the-global-partnership (last accessed on 10 June
2012).

% Participants at the launch were Australia, Brazil, Canada, China, Denmark, the European
Commission, Finland, France, Germany, India, Indonesia, Italy, Japan, Korea, Mexico, Norway,
Russia, South Africa, Spain, Sweden, the United Arab Emirates, the United Kingdom, and the
United States.
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The activities of the MEF are purely political in nature.?” It is unsuitable for facilitating
anything but informal political arrangements.

Moreover, the MEF neither has the financial resources nor the staff to take over
the various functions currently performed by the UNFCCC Secretariat. In effect, it
is still perceived by some as an initiative driven by the United States, something that
the spin-off Clean Energy Ministerial underscores; as such, it would most likely
not be accepted as a legitimate forum for more comprehensive, let alone formal
negotiations — neither by participants themselves, nor by the vast majority of members
of the international community not included in the MEF process.?® Last but not
least, both the domestic climate policy impasse of its main proponent, the US, and
the unclear future of the MEF more generally constrain its potential political weight.
In hindsight, it appears that the MEF itself had its strongest political traction in 2009
in the lead-up to the Copenhagen climate summit. In the end, the MEF might con-
tribute to advancing the future climate protection agenda — possibly with a focus on
technology — but for the highlighted reasons is unlikely to become a driving force
for meaningful mitigation action.

6.2.2.2 Alternative Venues with Broader Agendas
Group of Eight (G8)

The Group of Eight (G8) industrialized nations is a forum for the governments of
eight developed nations in the northern hemisphere.”® Each year, the G8 process
culminates in a summit of the Heads of State and Government of the participating
countries. In preparation for this summit, several meetings at ministerial level are
convened. The Presidency — which rotates annually — sets the agenda, hosts the summit,
and determines which ministerial meetings will take place. Nevertheless, the presi-
dency will typically have to secure sufficient buy-in from the other G8 member states
to ensure a constructive and fruitful debate. The G8 summits aim primarily to send
political signals and set trends, and do not produce binding results.

Unlike the aforementioned MEM and MEF, the G8 is a forum not focusing on
climate issues in particular. With climate change rising on the political agenda, the
G8 presidencies have, however, addressed the issue with varying energy. From the
perspective of climate protection the G8 is interesting not only in that it assembles

¥ Brazil and India, for instance, explicitly opposed the outcome of the Leaders Meeting being
framed as a negotiated communiqué, arguing that negotiation of the elements of a climate deal
should be left to the UNFCCC, see Teriete, “Major Economies Meet in Mexico — Many Good
Ideas in their Text, But All in Square Brackets”, 24 June 2009, available et http://blogs.panda.org/
climate/2009/06/24/major-economies-meet-in-mexico-%E2%80%93-many-good-ideas-in-their-
text-but-all-in-square-brackets (last accessed on 10 June 2012).

21t should be noted, however, that no such attempts are currently apparent to extend the mandate
and role of the MEF.

Tts members are currently Canada, France, Germany, Italy, Japan, Russia, the United Kingdom
and the United States.
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particularly influential states and economies, but also in that these countries have
particularly high absolute, per capita and historical emissions.

Activities on Climate Change

Since the 2005 summit hosted by the United Kingdom, climate change has featured
as a more or less prominent issue on the annual agenda of the G8. Under the Russian
G8 Presidency in 2006, climate protection was less of a priority, while in 2007, the
German Presidency once again placed great emphasis on the objective of climate
mitigation, championing agreement on the importance of the UN climate process.*
Convening in Japan in 2008, the G8 expressed its determination to reach agreement
on the goal of halving global GHG emissions by 2050%; it also addressed important
issues related to climate finance.

In 2009, the year of the UNFCCC Copenhagen Summit, the G8 aligned their
efforts with the Major Economies Forum (see above).*> Convening in Italy, G8 lead-
ers went so far as to agree on a reduction goal of 80 % or more for developed coun-
tries by 2050.% In the aftermath of the failed UN Copenhagen Summit, however, the
2010 G8 summit in Muskoka, Canada, again brought little progress.** Likewise, in
2011, the French G8 Presidency reportedly had to be pressured into agreeing on a
climate text which showed little tangible content. Accordingly, the Deauville sum-
mit declaration® reflects limited progress with respect to mitigation needs.

More recently, at the 2012 summit in Camp David, Maryland, governments
endorsed action on short-lived climate pollutants. They backed an initiative to
reduce such pollutants, the Climate and Clean Air Coalition to Reduce Short-lived
Climate Pollutants, launched earlier that year by a group of states and UNEP.*

% Chair’s Summary, 8 June 2007, available at http://www.g-8.de/Content/EN/Artikel/__g8-sum-
mit/anlagen/chais-summary,templateld=raw,property=publicationFile.pdf/chairs-summary.pdf
(last accessed on 10 June 2012).

31 G8 Hokkaido Toyako Summit Leaders Declaration, Hokkaido Toyako, 8 July 2008, Points 22 to
35, available at http://www.mofa.go.jp/policy/economy/summit/2008/doc/doc080714__en.html
(last accessed on 10 June 2012).

32 Chair’s Summary, L’ Aquila, Italy, 10 July 2009, at 5, available at http://www.g8italia2009.it/
static/G8_Allegato/Chair_Summary,1.pdf (last accessed on 10 June 2012).

3 Chair’s Summary, L’ Aquila, Italy, 10 July 2009, available at http://www.g8italia2009.it/static/
G8_Allegato/Chair_Summary, 1.pdf (last accessed on 10 June 2012).

3 For details see Chair’s Summary, Muskoka, Canada, 25-26 June 2010, available at http://www.
canadainternational.gc.ca/g8/summit-sommet/2010/muskoka-declaration-muskoka.
aspx?lang=eng (last accessed on 10 June 2012).

3The declaration can be accessed here: http://www.g20-g8.com/g8-220/g8/english/the-201 1 -summit/
declarations-and-reports/declarations/renewed-commitment-for-freedom-and-democracy.1314.
html (last accessed on 10 June 2012).

% Camp David Declaration, Camp David, Maryland, United States, 18—-19 May 2012, available at
http://www.whitehouse.gov/the-press-office/2012/05/19/camp-david-declaration (last accessed on
10 June 2012).
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Additionally, the G8 nations reaffirmed their strong support for efforts to phase-out
fossil fuel subsidies — a topic also addressed by the G20 (see below) and by many of
the most recent submissions by the parties to the UNFCCC.¥’

Despite a welcome dynamic on very specific issues, the G8 — like all the above-
mentioned fora — reflects the difficulty of advancing mitigation efforts in the absence
of political will.

Assessment and Outlook

The G8 forum assembles some of the largest economies and emitters around the globe.
And yet, in recent years, both economic power and emissions growth have been shift-
ing at the international level, a development that can be expected to accelerate.
Furthermore, as the G8 is primarily a high-level forum for the exchange of ideas and
opinions, it has very limited — if any — capacity to adopt operational decisions compa-
rable to the formal decisions taken under the UN regime. In its current shape, the G8
lacks the institutional and technical expertise needed to promote comprehensive miti-
gation policies, let alone a new legal regime. While each G8 member has skilled per-
sonnel at the domestic level, and such experts could support the staff responsible for the
G8 summit, there are probably challenges with regard to free capacities. Furthermore,
there is currently no specialized Secretariat to support work carried out by the G8.

For the time being, therefore, what the G8 is able to deliver is nothing more — and
nothing less — than a forum to facilitate and foster political will and provide political
guidance at the highest level. Thus, in practice, the G8 will be most effective when
it triggers broader processes and, in doing so, facilitates high-level debates. To date,
the G8 has had its greatest impact on the climate debate by making the issue a topic
dealt with by heads of state and government. For the small group of developed states
constituting its membership, moreover, the G8 has provided a useful forum for
political engagement and exchange. At the same time, the political declarations
emerging from the G8 summits have done little to promote actual mitigation. This
underscores the limitations of a body addressing a great breadth of (sometimes
changing) issues, a body without a negotiating mandate, and without recourse to a
professional secretariat and its financial resources and staff.

Overall, the influence and political weight of the G8 are declining as other econ-
omies grow and new powers emerge, a trend reflected in the establishment of the
G8+5 format and the recent ascendancy of the G20 (see the next sections). Also,
continued questioning of its legitimacy further weakens the G8. At this point, some
observers have even suggested that the G8’s work only continues because of
the “illusion that this community of values can achieve something significant.”?

37 A compilation of the submissions, dated 28 March 2012, can be accessed here: http://unfccc.int/
resource/docs/2012/adp1/eng/miscO1.pdf (last visited on 24 June 2012).

* Frankfurter Allgemeine Zeitung, 27 May 2011, “Magerer Ertrag in Deauville”, available at
http://www.faz.net/f30/common/Suchergebnis.aspx ?term=eingespielten+Rhythmus+und+der+I1l
usion&x=0&y=0&allchk=1 (translation by authors; last accessed on 10 June 2012).
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But even an unexpectedly ambitious G8 could not reach the 2°C goal on its own, as
it excludes other major emerging emitters.*

Group of Eight and Major Emerging Economies (G8+5)

A somewhat institutionalized extension of the G8 is the G8+5 group, which was
formed in 2005. This format adds China, India, Brazil, Mexico and South Africa to
parts of the G8 talks. In 2007, their inclusion was solidified by the Heiligendamm
Process (HDP), which launched a topic-driven, non-negotiating dialogue “on an
equal footing”™* between the G8 and the “+5” countries. It reflected the acknowl-
edgment that the inclusion of the five largest emerging economies would be neces-
sary to address global challenges.

This structured dialogue aimed to complement “the work in other multilateral
and regional institutions”.* One of the four topic areas of this dialogue was
energy, with a focus on energy efficiency — areas that are decisive for climate
protection. In 2009, parties agreed on the first ever G8/GS5 joint declaration
“Promoting the Global Agenda”,* which refers to climate change without afford-
ing it a particularly prominent role. The concluding report of the HDP,** however,
addresses the issue of energy and efficiency in some detail (with a focus on
retrofitting coal-fired power plants, energy efficient and sustainable buildings, and
renewable energy).

After the 2-year HDP, the Heiligendamm L’ Aquila Process (HAP) was created
with a 2-year mandate, leading up to the French Deauville Summit in 2011. The
HAP was to broaden the range of topics addressed (with energy remaining one of
the core issues)* and aimed to produce more concrete results. It specifically sought
to “explore further possibilities for producing spillovers from the HAP to other
forums of international cooperation.”* However, the partners did not follow up on
their own plans. There was neither a published interim report in 2010, nor a con-

*¥This is why some see the G8 as an inadequate forum. See, for example, Sascha Miiller-Kraenner,
“Weichenstellung statt Katerstimmung — Nach dem Kopenhagen Debakel braucht Europa eine
effektive Klimastrategie”, 66 Internationale Politik (2010), 2-7.

40 As underlined in paragraph 2 of the concluding document of the HDP, available at http://www.
oecd.org/dataoecd/4/53/43288908.pdf (last accessed on 10 June 2012).

4 As underlined in paragraph 2 of the concluding document of the HDP, available at http://www.
oecd.org/dataoecd/4/53/43288908.pdf (last accessed on 10 June 2012).

# Available at http://www.oecd.org/dataoecd/61/59/43299158.pdf (last accessed on 10 June 2012).
# Available at http://www.oecd.org/dataoecd/4/53/43288908.pdf (last accessed on 10 June 2012).
*The HAP agenda is available at http://www.ioc.u-tokyo.ac.jp/~worldjpn/documents/texts/sum-
mit/20090709.02E.html (last accessed on 10 June 2012).

on 10 June 2012); see also, for example, Ulrich Benterbusch, OECD Director of the HDP, outlining
the way forward: http://wn.com/the_heiligendamm_process_extending_the_g8-g5_dialogue (last
accessed on 10 June 2012).
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cluding report in 2011. No joint statement or advanced agenda gave any positive
indication of the continuation and intensification of the G8+5 cooperation.*

In retrospective, it appears that the disappointing Copenhagen summit with its
controversial debate between emerging economies and industrialized countries may
have undermined any impulse to further the climate issue in the G8+5 setting.
Admittedly, this body brings together some of the largest current and future emitters
of GHGs, including some of the most powerful countries on the globe, and — last but
not least — many of the countries whose divisions have made it so difficult to reach
agreement at the UNFCCC level. But given the setting — less formal even than the
G8 and despite the reiteration of the “equal footing” with a “guest role”” only for the
“+5” states — it is unlikely that any strong outcome, let alone anything of a more
formal or even binding nature, can be achieved. Countries such as China are no
longer willing to participate at a side-table. In addition, given the shortcomings of
the G8 as elaborated above, there seem to be few to no opportunities for achieving
a breakthrough on mitigation issues under the G8+5. In some ways, the G8+5 con-
stellation may thus have been a transition stage reflecting the evolving geopolitical
landscape, culminating in the ascendancy of yet another venue with greater devel-
oping country participation: the G20.

Group of Twenty (G20)

Since 1999, the Group of Twenty (G20) has brought together high-level public
representatives from 20 large economies.*’ Originally created in the wake of the 1997
Asian Financial Crisis to convene major advanced and emerging economies to help
stabilize the global financial market, the G20 has also proceeded to address broader
economic and related environmental issues. However, its mandate remains focused
on international economic development.*® The G20 primarily aims to send political
signals and set trends, not to produce binding results. Unlike the UNFCCC, there is
no intention to establish strong institutions, such as a permanent secretariat.

4 As a side observation, it bears noting that, in Deauville, the G8 also issued a joint declaration
with Africa on shared values and responsibilities, which did not however mention climate at all and
barely touched on the issue of renewable energy, while underlining the importance of access to
energy, see http://www.g20-g8.com/g8-g20/g8/english/the-201 1 -summit/declarations-and-reports/
declarations/shared-values-shared-responsibilities-g8-africa.1320.html (last accessed on 10 June
2012).

“TThe G20 comprises: Argentina, Australia, Brazil, Canada, China, France, Germany, India,
Indonesia, Italy, Japan, Mexico, Russia, Saudi Arabia, South Africa, Republic of Korea, Turkey,
United Kingdom, United States of America and the European Union, which is represented by the
rotating Council presidency and the European Central Bank. Initially, the G20 convened the finance
ministers and Central Bank governors of these states, but more recently, G20 summits have also
attracted heads of state and government.

8 Available at http://www.g20.org/about_what_is_g20.aspx (last accessed on 10 June 2012).
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The G20 claims a “high degree of representativeness and legitimacy on account
of its geographical composition (members are drawn from all continents) and its
large share of global population (two-thirds) and world Gross National Product
(GNP) (around 90 %).”* But poor countries still see their interests inadequately
represented, giving rise to questions about the legitimacy of the G20.%°

In 2008, the G20 gained in overall political importance as a result of the chal-
lenges raised by the global financial and economic crisis. This rise in power can be
expected to continue,’! partly at the expense of the G8. As a group, the G20 is not
as homogenous in its interests, backgrounds, structures and value systems as the
G8. This makes it more difficult to find common positions — including in the field of
climate change mitigation.

Activities on Climate Change

Following the Pittsburgh Summit of 2009, the G20 finance ministers were tasked
with taking forward work in nine areas, including a “framework for strong, sustain-
able, and balanced “growth” and “energy” security and climate change.” On the
latter, the G20 has focused primarily on questions of how to finance global mitigation
efforts. At the 2009 Pittsburgh summit, states announced their intention to “rational-
ize and phase out over the medium term inefficient fossil fuel subsidies that encour-
age wasteful consumption” as a means of helping to protect the climate, improve
energy efficiency and transition to a green economy.’> What was missing, however,
was a clear time schedule for this phase-out, or the adoption of a binding agreement
on this issue. Instead, the G20 requested the respective ministers to prepare imple-
mentation strategies and timeframes, and called on the IEA, the OECD and other
institutions to report on such subsidies and suggest remedies. Dialogue, submissions,

4 Official website of the French 2011 G20 presidency, FAQs: http://www.g20.org/about_faq.aspx
(last accessed on 10 June 2012).

%See also Joy A. Kim, who points out that this perspective on climate governance “is neither desir-
able nor useful”, “Polycentric Governance of Climate Change in the Post-Copenhagen Era: The
Role of the G20”, Conference Paper submitted to the 2nd Global Conference on Environmental
Governance and Democracy — Strengthening Institutions to Address Climate Change and Advance
a Green Economy, Yale, 2010, at 1, 10.

5! This impression is supported, for example, by Frankfurter Allgemeine Zeitung, “Magerer
Ertrag in Deauville”, 27 May 2011, available at http://www.faz.net/f30/common/Suchergebnis.
aspx?term=eingespielten+Rhythmus+und+der+Illusion&x=0&y=0&allchk=1 (last accessed on
10 June 2012); Political indications for this trend are manyfold, for example: Deutsch-
Chinesisches Gemeinsames Kommuniqué zur umfassenden Forderung der Strategischen
Partnerschaft, July 2010, Recital 9, available at http://www.auswaertiges-amt.de/cae/servlet/
contentblob/334836/publicationFile/50199/100718-DeutschChinesisches_Kommunique.pdf
(last accessed on 10 June 2012).

32G20, Leaders’ Statement: The Pittsburgh Summit, 24-25 September 2009, available at http://
www.pittsburghsummit.gov/mediacenter/129639.htm (last accessed on 20 June 2012).
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research and national implementation strategies followed,® and publication of
research and strategy papers enhanced the transparency of the issue.>*

Following the disappointment of the 2009 Copenhagen summit, some perceived a
growing role for the G20, as all of the G20 members had agreed to or associated
themselves with the Copenhagen Accord. But this new-found interest did not neces-
sarily match the wishes of the parties at the table; different G20 members from both
developing and industrialized countries showed a keen interest in keeping the issue
off the table, preferring to see it negotiated under the auspices of the UN or not at all.
In Seoul in 2010, G20 nations thus only reiterated their “commitment to take strong
and action-oriented measures and remain fully dedicated to UN climate change
negotiations”.® The summit declaration limits itself to a general commitment to
“achieving a successful, balanced result that includes the core issues of mitigation,
transparency, finance, technology, adaptation, and forest preservation,” and focusing
on a number of actions related to green growth. During the 2011 French presidency,
some parties showed an interest in pushing the climate finance issue more promi-
nently onto the G20 agenda. Other parties, such as India and China, however, have
resisted such approaches, fearing that this would dissolve the distinction between
parties and party groups as established under the UN regime. At the latest summit in
Los Cabos, Mexico, in 2012, the G20 affirmed its support for the phase out of fossil
fuel subsidies and generally endorsed the concept of a “green economy”, but other-
wise did not propose specific actions in the area of climate change mitigation. A G20
Study Group on Climate Finance was, however, created.™

Assessment and Outlook

If key nations such as China, India, and the US fail to support the notion of address-
ing climate change mitigation through the G20, it will be difficult or even impossi-
ble to meaningfully advance the issue through this forum. Having said that, the G20
is an interesting venue with regard to both its members’ emission profiles and their
political and economic power. Its members announced in 2009 that the group would
replace the G8 as the main economic council of wealthy nations.”” While such a

3 For details, see David Runnalls, “Fossil Fuel Subsidies and the G207, in John Kirton and
Madeline Koch (eds), G8 & G20: The 2010 Canadian Summits (London: Newsdesk Media, 2010),
164, at 164.

#*1GO-4, Analysis of the Scope of Energy Subsidies and Suggestions for the G-20 Initiative (Paris et al.:
IEA/OPEC/OECD/World Bank Joint Report, 2010), at 5.

3 G20 Seoul Summit, Leaders’ Declaration, 11-12 November 2010, available at http://www.g20.
org/Documents2010/11/seoulsummit_declaration.pdf (last accessed on 20 June 2012).

% See G20 Los Cabos Summit, Leaders’ Declaration, 18—19 June 2012, available at http://g20mex-
ico.org/images/stories/docs/g20/conclu/G20_Leaders_Declaration_2012.pdf (last accessed on 20
June 2012), paras. 70-72.

7 Available at http://www.whitehouse.gov/the_press_office/Fact-Sheet-Creating-a-21st-Century-
International-Economic-Architecture (last accessed on 20 June 2012). It should be mentioned,
however, that some researchers see a risk that the G20 will exhaust themselves; the trend then
would rather be to integrate new countries in the G8 format.
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transition clearly cannot occur overnight, the G20 could be very influential for the
climate mitigation debate if it applies its growing political weight to the topic.

Conceptually, the G20 is of interest because — while it is a high-level forum — its
original mandate has afforded the group a more applied focus compared to the GS;
consequently, the G20 would also seem more suited to addressing some of the more
technical issues raised by climate cooperation. Furthermore, the G20 assembles all
major emitters and much of global economic power and could thus successfully
address the mitigation challenge at the global level. But the primary focus of G20
nations remains financial stability and economic growth. The absence of a strong
impulse from the Copenhagen Summit certainly has not helped to trigger political
support to widen the agenda. Furthermore, the G20 does not engage in formal nego-
tiations geared towards a binding outcome.

Nevertheless, some observers assume that “[i]n the post-Copenhagen era, cli-
mate governance is likely to take a polycentric approach and the G20 could play a
critical role in setting the direction of the green economy and addressing climate
change.”*® While the G20 may not yet be a driver of mitigation efforts, it could be
instrumentalized and grow into such a role. The ability of the G20 to act swiftly
“through its highly informal institutional set-up and flexible coordination tools
without heavy obligations™* could prove useful in advancing the mitigation agenda.
A first step could be to address aspects of the mitigation challenge which have a
financial dimension, and installing corresponding working groups. Work on fossil
fuel subsidies, for instance, has been a step into the right direction, and the Study
Group on Climate Finance could likewise prove potentially helpful.

Considering the current G20 structures, any leadership on climate issues will, of
course, depend greatly on the respective G20 presidency. In addition, the presidency
will need strong backing from a broader group of G20 members. In essence, the
question thus really becomes: which country or group of countries could be willing
and successful in taking the lead in transforming the G20 into a major force for
climate mitigation? While there have been some more or less timid attempts to push
the agenda — for example by Germany — , no country has yet shown strong leader-
ship. But even if one or more G20 members were to champion the cause of mitiga-
tion, it still remains unlikely that such an attempt would be welcomed and supported
by members such as China or Brazil.

Again: Considering the current G20 mandate centered on global financial and
economic priorities, and the states it comprises, it seems unlikely that the G20 will
become a driving force for mitigation efforts in the near future.®® Like the G8, it
furthermore lacks a robust institutional framework and the designated staff and

8 Kim, “Polycentric Governance”, supra, note 50, with further references to arguments of some
that the “expansion of its agenda beyond global economic governance ... is a means for the group
to further develop and solidify its status in the future” — which could be an additional incentive for
heads to put climate change prominent on the G20 agenda.

% Kim, “Polycentric Governance”, supra, note 50.

Trevor Houser, A Role for the G-20 in Addressing Climate Change? (Washington, DC: Peterson
Institute for International Economics, 2010).
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resources needed to engage on the technicalities of climate protection at the same
level as the UN climate negotiations. In the longer run, however, and subject to a
corresponding surge in political will, the G20 could reinvent itself and create a pro-
cess through which mitigation efforts might be taken to a next level. It appears very
probable that, if the countries assembled under the G20 do agree on the way forward
on climate protection, there could also be progress under the roof of the UN. Some
have warned, however, that any attempt to reshape the architecture of the G20 would
also entail the risk of losing its specific strength — which is to react swiftly and
flexibly on an informal basis in topic-specific coalitions to new and pressing global
problems.5!

Organisation for Economic Cooperation and Development (OECD)

The OECD was established in 1961 and currently counts 34 member countries,
including mainly industrialized economies, but also some economies in transition.
Other emerging economies, such as Brazil, South Africa, India and China, are
included in OECD activities through an “Enhanced Engagement” program.®
Broadly speaking, the mission of the OECD is to promote policies that will “improve
the economic and social well-being of people around the world.”® It has an
Environment Directorate to provide governments with an “analytical basis to
develop policies that are effective and economically efficient.”**

While the OECD can contribute to the development of legislation, typically
through so-called “OECD Acts” prepared by its numerous Committees and adopted
by its Council, such acts are mainly limited to non-binding recommendations, dec-
larations, and understandings. Under its constitutive treaty, however, the OECD
Council also has the ability to adopt binding decisions and enter into international
agreements with states and other international organizations.® In practice, the OECD
has additionally acquired great importance through its publications and databases.
For its work, the OECD can draw on ample resources, including an annual budget

1 Kim, “Polycentric Governance”, supra, note 50.

©2See OECD, “Members and Partners”, available at www.oecd.org/document/25/0,3746,en_3673
4052_36761800_36999961_1_1_1_1,00.html (last accessed on 20 June 2012).

% See OECD, “Our Mission”, available at www.oecd.org/pages/0,3417,en_36734052_36734103_
1_1_1_1_1,00.html (last accessed on 20 June 2012).

% See OECD, “Environment Directorate”, available at www.oecd.org/department/0,3355,en_2649
9 See Article 4 of the Convention on the Organisation for Economic Co-operation and Development,
Paris, 14 December 1960, available at www.oecd.org/document/7/0,3746,en_2649_201185_1915
847_1_1_1_1,00.html (last accessed on 20 June 2012): “Article 5: In order to achieve its aims, the
Organisation may: (a) take decisions which, except as otherwise provided, shall be binding on all
the Members; (b) make recommendations to Members; and (c) enter into agreements with
Members, non-member States and international organisations.”
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in excess of EUR 300 million and a secretariat staff of approximately 2,500. For the
issue of climate protection, the expertise and resources concentrated in the OECD
provide an opportunity to complement and facilitate international cooperation with
the systematic compilation and assessment of information. OECD information has
already been of great value to the UNFCCC secretariat when drafting its assessment
of financial flows.%

Nevertheless, it appears very unlikely that the OECD, with its comparatively
technical focus and limited membership, would become a venue for formal negotia-
tions on a new climate regime. While the OECD theoretically has sufficient resources
to facilitate negotiations, the highly political nature of climate cooperation would
undermine the neutrality and objectivity with which the OECD is currently credited;
and of course, given its membership, any formal arrangements would exclude
emerging economies like the BASIC countries®” and the vast group of developing
countries. It comes as no surprise, therefore, that nobody currently foresees a lead-
ing role for the OECD in climate protection.

6.3 Many Venues, Few Achievements, Dire Prospects?

6.3.1 Necessary Conditions for a Breakthrough

After the momentous Copenhagen summit, many stakeholders and media reports
suggested changing the political forum to address climate change and the mitigation
challenge. For them, the UN process had become too cumbersome, with too many
parties in the room stalling an already arduous decision-making process. A change
of venue, they argued, would circumvent these problems and offer better prospects
to address climate change.®

Indeed, while the international community has agreed in several contexts that it wants
to limit global warming to below 2°C above preindustrial levels, it is clearly far from
reaching this objective. While the Canctiin summit, in particular, but also the Durban
summit were each able to create a positive dynamic and produce some results, they
did not deliver on mitigation targets adequate to prevent dangerous climate change.

Current emission trends suggest that only a limited number of countries — the
major present and future emitters from the developed and the developing world — are

% UNFCCC, “Investment and Financial Flows to Address Climate Change”, 2007, available at
http://unfccc.int/files/cooperation_and_support/financial_mechanism/application/pdf/back-
ground_paper.pdf (last accessed on 20 June 2012); and the respective update: “Investment and
Financial Flows to Address Climate Change: An Update”, UN Doc. FCCC/TP/2008/7, 2008.

" BASIC =Brazil, South Africa, India and China.

® See also Daniel Bodansky, A Tale of Two Architectures: The Once and Future U.N. Climate
Change Regime (Phoenix, Az.: Arizona State University, 2011), at 18; Michonski and Levi,
Harnessing International Institutions, supra, note 2, at 1-3.
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needed to successfully protect the climate. While acknowledging that other countries
might be able and willing to contribute to collective mitigation efforts, in the final
analysis, success will hinge on these major emitters. Which emitters eventually
have to be on board can vary, depending on who is willing to contribute what level
of emission reductions. But despite a limited margin or “gray area”, the 15 to 20
parties that must be on board can be easily identified.®

From a practical point of view, one might thus argue that a forum can success-
fully tackle climate change mitigation if it, at the minimum, fulfills the following
criteria:

e all major current and future emitters are participants;

* it has sufficient resources, time and expertise to deal with the complex issues at
hand;

 itis able to ensure transparency, both procedurally, but also with regard to efforts
and emissions;

* itcan facilitate agreement on mitigation (including commitments or pledges) and
take relevant decisions (such as mechanisms to incentivize compliance);

e it has a firm political will to act swiftly to achieve the 2°C goal; and

it reflects a common vision on sow this should be achieved.

The criteria applied in this chapter are explicitly based not on specific schools of
thought in a specific discipline, such as international relations theory, but on the
observed characteristics of the different venues and institutions described in Sect. 6.2,
and their ability to impact the practical achievement of the mitigation objectives
serving as a benchmark in this chapter.”

None of the venues analyzed fulfills all the abovementioned criteria. Alternatively,
one might rely on an even more limited group of countries — which then would have
to be highly influential — to come to a common understanding and then create
sufficient political dynamics for spillover effects. If, for example, cooperation
between China and the United States were to solidify, as occasionally proposed,
creating a more formal Group of Two (G2), any agreement by these two powerful
nations to meet the mitigation challenge might be able to trigger a landslide within
the broader international community. The emergence of such a group pushing
mitigation ambition is, however, currently not in sight. But pushing the agenda by
forming strong alliances across boundaries might still be a strategy worth considering
in the future.

% See supra, Section 2.2.

70 Other, more theoretical criteria for the assessment and classification of international climate
policy frameworks have been proposed by Robert N. Stavins, Joseph E. Aldy, Scott Barrett,
“Thirteen Plus One: A Comparison of Global Climate Policy Architectures”, 3 Climate Policy
(2003), 373; Valentina Bosetti et al., Modeling Economic Impacts of Alternative International
Climate Policy Architectures: A Quantitative and Comparative Assessment of Architectures for
Agreement, Discussion Paper 08-20 (Cambridge, MA: Harvard Project on International Climate
Agreements, 2008); Daniel Bodansky, International Climate Efforts Beyond 2012: A Survey of
Approaches (Arlington, VA: Pew Center on Global Climate Change, 2004).



6 Alternative Venues of Climate Cooperation: An Institutional Perspective 133
6.3.2 Why Different Venues Are Needed, and Associated Risks

Evidently, the UN climate process fulfills almost all the criteria mentioned above.
With regard to the difficulties of consensus decision-making in a forum represent-
ing almost every country, Cancin and — perhaps to a lesser extent — Durban have
shown that the UN climate regime might be able to deal with this challenge more
easily than some observers thought. And yet, the UN regime has also shown the
limits of its capabilities, most of all its questionable capacity to act swiftly. What
seems to be lacking is political will in some quarters, and also a common vision on
the way forward.

But the UN regime is evidently not the only game in town. Recent years have
seen the emergence of a multitude of venues addressing — to a greater or lesser
extent — the challenge of mitigation. This is as much a product of the complexities
and far-reaching implications of climate change, as it is a reflection of different
powers seeking to curb or accelerate progress within the UN climate regime. In a
sense, this fragmentation of governance structures follows a similar trend in the
broader context of international cooperation, where competing policy architectures
operate side by side on a broad range of issue areas. Drawing on experience in the
global marketplace for goods and services, competition and specialization might be
seen as beneficial, helping to promote an issue and deliver faster, more efficient and
ultimately more effective solutions.

However, while some degree of differentiation may appear inevitable and even
useful, the existence of different fora to address what essentially remains one con-
nected challenge does not automatically translate into improved cooperation and
stronger mitigation. Overlap of mandates and activities can lead to redundancies,
tensions, or even inconsistencies, along with an inefficient use of already scarce
resources. Initiatives with similar objectives can even undermine each other in their
work — especially when they are instrumentalized for that specific purpose.

Fortunately, it no longer appears that any of the major international fora address-
ing climate mitigation are directly counteracting each other. Earlier, that diagnosis
may have been less tenable, when groups such as the MEM were initially seen as
attempts by the previous US administration to create a counterbalance to the UN
climate negotiations. However, any such attempts largely ceased as a result of inter-
national pressure and changing political leadership, and possibly also due to the fact
that the mainstream climate negotiations have changed in nature and approach, as
discussed earlier. While this may not preclude renewed attempts to undermine an
ongoing process, for the time being, no such efforts are apparent.

But even where such conscious efforts to frustrate the operation of rival regimes
are not apparent, the existence of alternative fora may give rise to “forum shop-
ping”, with parties favoring whichever venue is most likely to further their priorities
and interests. Furthermore, too many venues might undermine each other due to the
constraints imposed on public budgets and the limited time of decision-makers.
This has already been in evidence, with high-level meetings scheduled too close to
each other time-wise, but too far from each other geographically, preventing some
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ministers from attending. Such risks arising from regime fragmentation suggest an
additional and potentially important benefit of a common framework for climate
cooperation, such as the one currently maintained by the UN climate regime.
Aside from the UN climate treaties and the Montreal Protocol, none of the initiatives
mentioned above has a mandate for formal negotiations on emission reduction objec-
tives, let alone a new climate treaty; nor are they likely to be given one anytime soon.
Indeed, depending on how they are framed, their practical value may lie more in:

— providing an arena for less formal interaction between large emitters that have
often diametrically opposed positions in the formal negotiations — for instance,
such states can take advantage of the informal setting of such alternative fora to
explore contentious issues without the pressure of needing to advocate rigid dip-
lomatic positions;

— moving the climate issues to a higher political level in order to obtain guidance
and support for the respective common approaches;

— assembling a group of parties who share certain values and characteristics to
develop common ideas, visions or projects;

— advancing certain — primarily technical — issues more quickly to provide practi-
cal examples and lighthouse projects.

The numerous initiatives shaping international climate policy can be character-
ized by virtue of their scope and mandate. Such initiatives can be assigned to two
categories: initiatives that are explicitly focused on climate change, and initiatives
addressing climate change as only one among many issues in their substantive port-
folio. In both cases, a forum may address the entire breadth of climate change miti-
gation, or only individual aspects. Many initiatives allow for a group of interested
parties which share a certain set of common values to come together, while exclud-
ing or limiting participation by particularly difficult actors.

6.3.3 Climate-Specific Initiatives and Their Contributions

Venues focused on the climate challenge can again be subdivided into those which
specifically aim to inform the UN climate process, and those which seek to address
the issue without relating themselves to the UNFCCC or the KP. Among the larger
initiatives, those contributing to the UN negotiations outweigh those which do not
specifically link their work to that of the UN. Attempts to divert attention away from
the UN climate regime, such as the earlier MEM, or steer it in another direction,
have not succeeded in gaining sufficient political weight to shape the climate agenda.
This shows that a majority of countries agree on the general direction and gover-
nance approach of the UN climate negotiations, and that they are willing to invest
political capital and resources to defend the UN climate regime against attempts to
sideline it. While this willingness might have lessened somewhat after the
Copenhagen summit, it generally still seems to prevail.
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A second line of distinction relates to the scope of efforts. Climate initiatives
contributing to the UN climate negotiations can be differentiated into broader
approaches, often at the highest political level, which cover a comprehensive range
of issues and seek to further the debate and understanding of the UN process more
generally (for instance, the MEF Summit); and more technical approaches — partly
emerging from the former — which tackle, often at an expert level, specific technical
issues and aim to become a platform to test strategies and instruments in an isolated
issue area (such as REDD+ and MRV). The Cartagena Dialogue seems to integrate
both such aspects while being composed of likeminded parties only.

Often, achieving broad acceptance on mitigation-related issues is a critical and
difficult challenge within the UN climate regime. This applies all the more in the
wake of the Copenhagen summit, where many parties felt that they had not been
heard adequately. Success in helping to identify robust policy approaches while
avoiding a situation in which individual parties block results or impulses from such
initiatives will remain a sensitive issue. Some of the more technical initiatives can
be seen as a bottom-up approach to contribute to the UN climate process, which is
still largely top-down in nature. They provide a space for experts to convene without
being encumbered by diplomatic considerations, and afford an opportunity to share
and build knowledge and elaborate common understandings or even standards
where formal negotiations on the same issues are momentarily stalled for political
reasons. Some of these initiatives are also bolstered by having been given access to
considerable financial resources. With availability of financing and often significant
political support, these initiatives can develop a dynamic of their own. One — not
necessarily desirable — effect may be the creation of path dependencies and con-
stituencies with intrinsic interests. While such initiatives would still contribute to
the UN climate process, their work might become influenced by new and indepen-
dent institutional considerations, and may also reduce the openness of actors to
engage in alternative routes. At the broader level of climate negotiations, moreover,
these initiatives will inevitably be aligned with the interests of some countries more
than others; their support may thus become perceived as a political bargaining chip.
In the end, therefore, technical initiatives may not remain entirely free from politics,
and hence carry the risk of becoming encumbered by the same impasses that char-
acterize the formal negotiations. At worst, they may even divert attention and
resources away from the latter.

For now, however, this risk has not materialized, and it remains to be seen
whether the international community can successfully confront it. On balance,
cooperation on technical issues alongside the UNFCCC and its Kyoto Protocol
negotiations is more likely to help further the cause of mitigation and achieving
the 2°C objective than to detract from it. Indeed, given the urgency of mitigation
and the often long lead times of different abatement options, any initiative that
facilitates the exploration of options and pilot projects, even if only involving a
smaller group of participants and without a formalized, central governance struc-
ture, has great potential utility as an instrument to accelerate subsequent action on
a larger scale. Informal cooperation may also prove instrumental in establishing
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bridges between developed and developing countries, building trust and a deeper
understanding of the issues at hand. For certain technical issues, these initiatives
may thus offer a way to circumvent the cumbersome decision-making process
under the UN climate regime, while not abandoning the process as such. By align-
ing themselves with the formal negotiations and their respective topics, they retain
a degree of legitimacy that other fora might not be able to muster. Accordingly, if
such venues prove successful, the future will likely bring an increase in their num-
ber and political significance.

6.3.4 Broader Initiatives and Their Future Role

A number of important venues have brought climate mitigation into their broader
agendas, and can be expected to continue doing so in the future, including the G8,
the G8+3, and the G20. In the past, these high-level fora — and especially the G8 —
have proven useful to reaffirm positions and allow discussion of relevant climate
issues at the highest political level in groups of influential countries. In the event
that a corresponding political will emerges, these venues — and especially the G20,
with its broader membership — could even drive the global agenda by agreeing on
some of the more controversial issues with respect to climate protection.

Lacking a specific climate focus, however, and the resources and technical exper-
tise to address complex mitigation issues in great depth, such fora are not suited to
governing technical details or providing specific guidance on issues such as the
carbon market. Moreover, due to numerous factors relating to how agendas are
defined and decisions are made, the role of these venues — and especially the G20
— in climate policy has not yet become sufficiently established to afford them the
status of a reliable and stable forum for climate protection. Likewise, while special-
ized agencies such as the OECD and the IEA possess significant technical expertise,
their lack of an explicit mandate for climate cooperation also precludes an advanced
role as a forum for concerted mitigation.

In the case of the G8, for instance, the 2008 presidency assigned climate mitiga-
tion a distinctly lower priority than previous presidencies. Based on the outcomes of
the latest summits, the G8 and its extended formation, the G8+5, have at best played
a flanking role in mobilizing political will for actual mitigation commitments.
Limited to political declarations that do not provide much of an operational road-
map, the main benefit of these fora lies in their ability to foster discussion and
awareness of the mitigation challenge. However, they cannot establish the institu-
tional framework or provide the in-depth technical outcomes needed to operational-
ize and implement political visions. Considering its institutional setup, with a focus
on the industrialized world and a broad mandate which does not prioritize climate
change, it is unlikely that the G8 — even in the G8+5 formation — will be able to
achieve a major breakthrough for global mitigation efforts. This applies all the more
given the G8’s declining importance relative to the rapidly emerging economies and
the fact that it does not comprise all major emitters.
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Given its composition and increased political weight, however, there is the potential
for a growing role for the G20. Unlike the G8, the G20 has established a track record
of more specific objectives and activities, most recently in the area of fossil fuel
subsidy reform. Again, this body is limited to political outcomes without direct
legal effect, and its activities so far have focused strongly on global financial chal-
lenges. Although the G20 with its current mandate can thus make an important
contribution to specific aspects of the mitigation challenge, it is unlikely to drive
broader mitigation efforts in the near future. If, however, the G20 acquires greater
political weight and if key players invest political capital into moving mitigation
further into the focus of its activities — something that is not apparent at this time —
the G20 could become an important player in the medium term. To what extent and
under what conditions a country such as China, which has so far shown a preference
for negotiating within the G77 block and under the auspices of the UN rather than
in smaller fora (let alone a G2 setting), would be willing to embrace such an approach
remains to be seen.

At any rate, a stronger role for the G20 would also require that some internal
governance questions be addressed, such as the issue of agenda setting for summits,
the need for more formal outcomes, and extended internal support structures. At this
point, there are clear indications that some developed and some developing coun-
tries are reluctant to endow the G20 with further institutional resources and a broader
mandate. Developments in this regard might depend, inter alia, on how the UN
climate negotiations progress in the coming years, and how much of a political
vacuum might be felt in the area of mitigation. Considering the resources and capac-
ity concentrated in the UN climate regime — including the expert support provided
by roughly 500 staff at the UNFCCC secretariat — it seems unlikely that the G20
will be able to address all the issues dealt with in the UN process any time soon;
also, while any progress on mitigation is likely to attract support in the broader
international community, it still may invite questions of legitimacy if an informal
forum with 20 participants takes on a central role on an issue — climate change —
affecting the entire international community, and particularly impacting many of the
countries not participating in the G20. It is more likely that the G20 would choose
to focus on very specific aspects of mitigation — especially questions with a financial
dimension, such as climate finance or tax issues — and promote the international
agenda in that way.

6.3.5 The Future of the UN Climate Regime

After suffering a serious legitimacy crisis in recent years,”! the UN climate regime
appears to have recovered some confidence and support in the international com-
munity, despite the fact that reform of its cumbersome voting rules remains unlikely,

"'See Vihma, A Climate of Consensus, supra, note 3.
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if not impossible. Its increased politicization in recent years is reflected in the
appointment by both Mexico and South Africa of their respective foreign minister
as president of the COP. It remains to be seen whether such an approach will help to
avoid clashes between parties, as witnessed in Copenhagen. In any case, it under-
lines a new set of interests and dynamics driving the climate process.

The UN climate regime has long been described as “having no alternative”, in large
part due to the perception of legitimacy instilled by the nearly universal membership
of the UNFCCC. Following the problematic conduct and outcome of the Copenhagen
climate summit in 2009, critics of the UNFCCC process had a unique opportunity to
call for a fundamental departure from the paradigm it represents.”” However, by the
end of the climate summit in Canctin one year later, that very process was described
as revitalized. In terms of the ability to legitimize policy decisions, foster better under-
standing of global emissions trends, define necessary action, and ensure its implemen-
tation, there is currently indeed no alternative to what the UN climate process can
deliver. Despite much room for further improvement, its highly developed regime for
the measuring, reporting, and verification of emissions from industrialized countries,
now complemented by the emergence of more stringent processes for developing-
country emissions, are ample evidence of this institutional capacity.

It is also probably the only forum able to ensure some degree of transparency
with regard to global emission trends and reduction ambitions. And no other forum
could currently bring similar infrastructure, expertise, and broad support to bear on
the climate challenge. Given the urgency of swift progress on mitigation, moreover,
it stands to reason that political capital and financial resources should not be invested
in establishing entirely new institutions or building up the capacity of alternative
institutions at record speed, but rather to draw and build on the demonstrated capac-
ities of the existing UN regime.” It follows that the UN climate regime will remain
the centerpiece of climate cooperation for the foreseeable future, and will probably
play a critical role in taking forward the global mitigation effort.

Nevertheless, the UN climate regime also has a number of important limitations.
With regard to mitigation, it has proven too slow and cumbersome to live up to the
urgency of the issue. At the Cancin summit, some of the most challenging issues —
including long-term emission reduction targets, the inflection point for GHG emis-
sions, the specific distribution of mitigation efforts, and the legal nature of any
related commitments — have once more been deferred to future negotiations. And
the Durban Summit has barely shown progress with respect to mitigation, as have
the mitigation sessions in Bonn and Bangkok in 2012.

Furthermore, there seems to be a trend to turn away from the top-down approach
with binding targets and a strong compliance regime. Instead, a more informal,
bottom-up “pledge-and-review” approach has emerged and has been strengthened

2 See, for instance, the discussion by Robert N. Stavins, Options for the Institutional Venue for
International Climate Negotiations, Issue Brief 2010-3 (Cambridge, MA: Harvard Project on
International Climate Agreements, 2010).

Michonski and Levi, Harnessing International Institutions, supra, note 2, at 3.
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by the Copenhagen Accord, as well as by the Canctin Agreements. Development of
a new compliance regime under the UNFCCC, with elements of facilitation and
enforcement, is not yet in sight. While the last word on this matter has yet to be
spoken, and some important actors — including the EU — are still advocating a future
regime with internationally binding targets, current trends point in another direc-
tion. Coupled with the timing challenge, political realities in a number of important
states indicate that the UN climate regime is not suited, or at least not sufficient, to
deal with the mitigation challenge on its own.

Going forward, thus, the UN regime may again fall prey to unrealistic expecta-
tions, which ultimately could undermine support.” Unlike any of the other fora
mentioned above, the UN climate regime has to live up to the exceedingly high
expectations of stakeholders — including many parties and the broader public. While
it is important to acknowledge that the UN climate regime is currently the only
forum with potential to deliver a comprehensive and robust policy framework with
an adequate compliance regime, it would also be unrealistic to hope for a sweeping
breakthrough on these challenges anytime soon.

Instead, the near — and mid-term focus will probably have to be limited to a step-
by-step process, with openness to “soft” bottom-up elements such as mitigation
pledges, slowly creating fertile ground for the longer term vision expounded by
climate scientists.” Only the future can show how ambitious these steps will be.
Positive developments, such as the announcement by several Latin American par-
ties that they intend to strengthen their current mitigation pledges, are offset by
negative signals from major industrialized emitters resisting a second commitment
period under the Kyoto Protocol. The latest formal negotiations in Bonn and
Bangkok in 2012 have given no reason to hope for unexpected breakthroughs at
future climate negotiations heading toward 2015.

If the expectations revived after Cancun are again disappointed, the debate about the
appropriate institutional venue will gain new momentum; but, as yet, no natural succes-
sor could simply replace the political credibility and institutional resources provided by
the UN climate regime, underscoring the importance of careful expectation manage-
ment.” Given the scientific imperative of prompt and steadily rising mitigation efforts,
parties will have to balance realism and ambition to identify creative solutions.

Frontrunners may be needed to exemplify progress on emissions mitigation
without sacrificing other interests, such as economic stability or prosperity, and
successful regional and national initiatives could help to inspire global action and

" See Houser, A Role for the G-20 in Addressing Climate, supra, note 68.

> Daniel Bodansky, A Tale of Two Architectures: The Once and Future U.N. Climate Change
Regime (Phoenix, Az.: Arizona State University, 2011), at 18; Daniel Bodansky and Elliot Diringer,
The Evolution of Multilateral Regimes: Implications for Climate Change (Arlington, VA: Pew
Center on Global Climate Change, 2010); Michonski and Levi, Harnessing International
Institutions, supra, note 2; Robert O. Keohane and David G. Victor, The Regime Complex for
Climate Change, Discussion Paper 2010-33 (Cambridge, MA: Harvard Project on International
Climate Agreements, 2010), at 3—4.

"®Houser, A Role for the G-20 in Addressing Climate, supra, note 68.
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create a positive dynamic for political will and ambition. For many actors, however,
the ultimate objective remains a legally binding instrument that involves all major
economies and allows for the pursuit of the 2°C target — and under the current
circumstances, this objective can be achieved only within the UN climate regime.

6.4 Conclusion: What Does All This Add Up To?

Clearly, the proliferation of negotiation and cooperation venues alone will not help
solve the climate challenge. It may be tempting, therefore, to conclude that more is
not automatically better. But, as so often, the reality is more complex. Trade-offs do
exist between the characteristics of different fora. Greater inclusiveness, for instance,
may increase legitimacy, but it will also typically reduce the pace and flexibility of
negotiation processes; more formal engagement and legally binding outcomes may
solidify expectations and instill trust, but they may moderate the level of ambition
participants are willing to commit to; and the list goes on.

As a result, different initiatives can play important roles in their own right and
will ideally complement each other, but no single forum will prove a panacea for the
mitigation challenge. Ultimately, the outcomes of climate cooperation will only be
as good as the willingness of parties to act. Regardless of which venue emerges as
the main arena of mitigation efforts, and of whether the future climate architecture
is driven more by bottom-up or top-down approaches, if the level of ambition is
insufficient, the international community will fail to achieve the 2°C objective.
Given the realities outlined earlier, the UN climate regime might not be able to fully
deliver on the mitigation challenge.”” However, for many reasons also described
throughout this study, none of the existing alternatives are currently in a position to
meet the challenge by themselves. Nevertheless, if harnessed correctly, they may
contribute to defining suitable pathways, finding solutions, and increasing the ambi-
tion to achieve the 2°C objective.

Assuming that all the venues discussed in this chapter remain active in the area of
climate change, they can undeniably contribute in the short term to mitigation at dif-
ferent levels: some with respect to the political will of leaders of selected countries
(for example, the G8), others with regard to the evaluation and elaboration of technical
solutions for specific issues (for example, MRV Partnership). Furthermore, while
certain fora assemble actors with very controversial opinions (for example, G20),
others are based on a symmetry of political objectives and expectations (for example,
the Cartagena Dialogue). Accordingly, while a venue such as the G20 can help to
bridge differences, the Cartagena Dialogue can be an engine for more ambitious

7 Aware of this very real possibility, the UN climate regime has already decided to launch a com-
prehensive review, starting in 2013 and set to conclude by 2015, the year when global emissions
should peak.
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efforts. It seems likely that particularly ambitious countries will increasingly form
alliances to establish themselves as frontrunners, spearheading mitigation efforts and
showcasing opportunities.”

When it comes to providing a comprehensive framework for climate change
mitigation, however, the UN climate regime is currently the only realistic option.
If the UN climate negotiations were to collapse altogether, the burden of mitigation
may be shifted to other high-profile venues, such as the G20. But such a transition
would need to be accompanied by substantial governance changes under strong
political pressure and extreme time constraints. What is more, the loss of institu-
tional resources may indeed be one of the most consequential setbacks entailed by
a failure of the UN climate regime. If failure in the UN climate regime occurs more
gradually, the burden may be distributed in a more systematic manner between dif-
ferent complementary venues, such as the Montreal Protocol, the G20, and various
technical initiatives.” Regardless of which forum might ultimately be favored by
the international community in this event, success on such a complex challenge will
not come overnight. However, it would be premature to anticipate a failure of the
UN climate regime.

Indeed, achieving the required mitigation efforts would currently appear to be
less a matter of the venue or institution; rather, the diversity of interests among
major emitters — irrespective of the forum they are engaged in — is what is currently
stalling significant progress. While different institutions can provide for more or
less cumbersome rules on decision-making, advocate different levels of ambition,
or address relevant issues at the level of experts or of heads of state and government,
none will be able to eradicate the current divisions among major players. In the end,
it does not matter which forum is chosen to address the mitigation challenge if par-
ties do not bring with them sufficient will to act; and even the best regime design
will not achieve the necessary mitigation levels if it is not followed up with robust
implementation. Both aspects are strongly contingent on the domestic politics of
parties. But that also means that national leaders with a strong vision and a will to
act have a unique opportunity to advance our collective efforts on one of the most
complex challenges ever to face humankind.

"8 Leading by example will also be an issue relevant to the political discussion within the EU,
which is currently reflected in the debate on the — 30 % emission reduction target for 2020.

7 With this implication Robert N. Stavins, Options for the Institutional Venue for International
Climate Negotiations, Issue Brief 2010-3 (Cambridge, MA: Harvard Project on International
Climate Agreements, 2010).



Chapter 7
Analyzing Soft Law and Hard Law
in Climate Change

Antto Vihma

Abstract There is a great deal of variety in the international environmental agree-
ments that have mushroomed in past decades. These legal arrangements can be
placed on a continuum from hard law — precise and legally binding treaties that
oblige a behavioural change with delegated enforcement bodies — to the softest of
soft law, with its vague, aspirational goals and no delegation or institutional follow-
up. The legalization continuum is a more insightful starting point for analyzing
international agreements than ‘bottom-up’ vs. ‘top-down’ or ‘pledge-and-review’
vs. ‘targets-and-timetables’ that are often suggested by reports and policy papers.
When applying the legalization lenses to the UN climate regime, two big trends
emerge. There is a notable turn toward soft law in developed country commitments
in climate mitigation. In the meantime, the UN regime is becoming harder by pro-
viding greater transparency of climate actions of all major economies.

7.1 Introduction

The recent climate meetings have witnessed no shortage of political drama and
many of the central quarrels have included a strong legal perspective. The UN
Climate Change Conference in Copenhagen, famously, concluded in a messy final
plenary, “taking note” of the Copenhagen Accord, and was followed by months of
blame game. In Cancin, a package of decisions was adopted by stretching the
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definition of “consensus” further than ever before in the climate regime. At the latest
session of the Conference of the Parties (COP) in Durban the limelight of the final
political struggle was the issue of legal form, this time for a mandate to negotiate an
agreement beyond the year 2020. Since COP 13 in Bali in 2007 the UN climate
regime has experienced legal-political turmoil; this reality calls for policy relevant
analysis of the characteristics of different legal options, their limitations and
possibilities.

The increasing reliance on global regulation through diverse types of legal
arrangements, a phenomenon also referred to as the “legalization” of international
affairs,' has been interpreted as a necessary corollary to globalization.> There is a
great deal of variety in the international agreements that have mushroomed in past
decades. Driven by the realist challenge to prove the ability of international law to
exert influence on nation states, much of the research has focused on the interna-
tional agreements in their legally binding treaty form with enforcement (‘hard law”)
such as the World Trade Organization, as well as on economically powerful organi-
zations such as the International Monetary Fund and the World Bank.? Since the
early 1990s, however, increased attention has also been paid to the more amor-
phous, non-legally binding (‘soft law’) instruments. There is a growing body of
research that studies private authority, networks, transnational standard-setting with
non-state actors, and other profoundly soft modes of global governance.*

How should we approach soft law? As outlined above, when analyzing the current
global response to climate change, we are confronted with several critical puzzles
regarding international law in general. Even a cursory glance at the empirical world
of global governance shows that there is considerable diversity in the legal character-
istics of international agreements. How to analyze this diversity in a way that is both
academically solid and relevant to the political debates in climate change? The aim
of this chapter is to contribute to our understanding on this vital question.

There are broadly three main alternatives to study the legal characteristics
of international agreements at the nexus of IR theory,’ including rationalist, social

!'Kenneth Abbott et al., “The Concept of Legalization”, 54 International Organization (2000),
401.

2 Abram Chayes and Antonia H. Chayes, The New Sovereignty: Compliance with International
Regulatory Agreements (London: Harvard University Press, 1995); John Braithwaite and Peter
Drahos, Global Business Regulation (Cambridge: Cambridge University Press, 2000).

3 Xinuan Dai, International Institutions and National Policies (Cambridge: Cambridge University
Press, 2007), at 7.

*See for example Braithwaite and Drahos, Global Business Regulation, supra, note 2; Dinah
Shelton (ed), Commitment and Compliance: The Role of Non-binding Norms in the International
Legal System (Oxford: Oxford University Press, 2000), Steve Bernstein and Benjamin Cashore,
“Can Non-State Global Governance be Legitimate? An Analytical Framework™, 1 Regulation &
Governance (2007), 347; Julia Black, “Constructing and Contesting Legitimacy and Accountability
in Polycentric Regulatory Regimes”, 2 Regulation & Governance (2008), 137.

3> This grouping is by no means exhaustive list of perspectives that legal scholars use in studying
international cooperation as a whole. Many other schools of thought and theoretical debates exist and
are influenced by other disciplines such as anthropology, sociology, political philosophy and history.
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constructivist, and critical formalist.® The orientation in this essay is influenced to a
great extent by rationalist scholars and especially the special issue of International
Organisation that provided a definition of “legalization” and kick-started the ensu-
ing academic debate on that approach.” The legalization school argues that interna-
tional agreements can be placed on a continuum from hard law — precise and legally
binding treaties that oblige a behavioural change with delegated enforcement bodies
— to the softest of soft law, with its vague, aspirational goals and no delegation or
institutional follow-up.® From this point of view it is possible to further analyse the
politics of institutional choice in the fragmented international legal order.

In the field of environmental politics, major multilateral agreements are com-
monly expressed in legally binding treaty form as “conventions” and “protocols” to
those conventions.’ For example the ozone regime,'® biological diversity regime!!
and climate regime'? include provisions for signature, ratification, accession,
approval, and withdrawal recognized by international treaty law and customary law
as a means of formalizing the consent of a state to be bound. These treaties have
been complemented with soft law that exists outside their umbrella and soft law that
exists within these regimes. In global climate governance, there has been a broader
trend of States negotiating minilateral, non-legally binding agreements outside of
the United Nations Framework Convention on Climate Change (UNFCCC). This
trend gained momentum around 2005 and includes agreements that focus on the
implementation of activities'® as well as agreements that focus on political declarations

¢Several analysts such as Shaffer and Pollack would call these critics of soft law “legal positivists”.
However, some notable critical scholars such as Koskenniemi do not sit well with legal positivism,
as he constantly emphasizes that his goal is not to promote positivist formalism, which could mask
or neutralize political choices and conflicts. For this reason I adopt the term “critical formalism” to
describe these viewpoints. See Gregory Shaffer and Mark Pollack, “Hard Law vs. Soft Law:
Alternatives, Complements and Antagonists in International Governance”, 94 Minnesota Law
Review (2010), 706.

7See seminal articles by Abbott et al., “Concept of Legalization”, supra, note 1; Kenneth Abbott
and Duncan Snidal, “Hard and Soft Law in International Governance”, 54 International
Organization (2000), 421.

8 Abbott et al., “The Concept of Legalization”, supra, note 1.

°Jacob Werksman and Kirk Herbertson, “The Aftermath of Copenhagen: Does International Law
have a Role to Play in a Global Response to Climate Change?”, 25 Maryland Journal of International
Law (2010), 109; Farhana Yamin and Joanna Depledge, The International Climate Change Regime:
A Guide to Rules, Institutions and Procedures (Cambridge: Cambridge University Press, 2004).
"The Vienna Convention for the Protection of the Ozone Layer, Vienna, 22 March 1985, in force
22 September 1988, 26 International Legal Materials (1986), 1529.

' The Convention on Biological Diversity, Rio de Janeiro, 5 June 1992, in force 29 December
1993, 31 International Legal Materials (1992), 818.

2The Framework Convention on Climate Change, Rio de Janeiro, 9 May 1992, in force 21 March
1993, 31 International Legal Materials (1992), 849.

13 For example the Asia-Pacific Partnership on Clean Development and Climate (APP), see Harro Van
Asselt, “From UN-ity to diversity? The UNFCCC, the Asia-Pacific Partnership, and the Future of
International Law on Climate Change”, 1 Carbon and Climate Law Review (2007), 17; Sylvia Karlsson-
Vinkhuyzen and Harro Van Asselt, “Introduction: Exploring and Explaining the Asia-Pacific Partnership
on Clean Development and Climate”, 9 International Environmental Agreements (2009), 195.
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and guidance.'* Second, soft law arrangements have emerged from within the UN
climate regime, as the prospects for a legally binding protocol to include other
parties than European countries have become more and more daunting for the
2012-2020 period in the climate regime. Also the mandate for the post-2020
agreement, preliminarily decided in the 2011 Durban meeting, may well yield an
outcome that is considerably softer than the Kyoto Protocol architecture (see below).
Furthermore, already the operationalization of the legally binding Kyoto Protocol
relied considerably on the decisions of the Conference of Parties serving as the
Meeting of the Parties to the Kyoto Protocol (COP/MOP), which can be seen as a
type of soft law.'3

I will first provide an overview to the concepts of hard and soft law, and from
there move on to present the main theoretical insights to these concepts. The focus
is on the legalization approach and the critique it has faced during the last decade.
Applying the legalization approach, I present some insights into major trends within
the UNFCCC negotiations. Lastly, some conclusions are drawn.

7.2 Analyzing Soft and Hard Law

7.2.1 The Legalization Continuum

For the term hard law, which naturally was not referred to as ‘hard’ before the emer-
gence of soft law, there are relatively widely accepted legal definitions, including on
its sources (treaty and custom), and the implication of the general obligation imposed
on states (pacta sunt servanda) to follow them. The well-established category of
international customary law emerges from state practice and is in many cases not
explicitly designed or formally codified. Therefore, it is excluded from further
discussion in this essay.

The early discussions on soft law in the international sphere date back to the late
1970s. At that time the term was usually placed in quotation marks.!® By the late

14 For example the Major Economies Forum/Meeting on Energy Security and Climate (MEF),
several G8 and G20 meetings, and numerous regional forums, see Antto Vihma, “Friendly
Neighbor or Trojan Horse? Assessing the Interaction of Soft Law Initiatives and the UN Climate
Regime”, 9 International Environmental Agreements (2009), 239.
13 The Marrakesh Accords operationalized some of the key aspects of the Kyoto Protocol after long
— lasting negotiations in 2001, related to, for example, reporting, verification and compliance. See
Decisions 2-14/CP.7, The Marrakesh Accords, UN Doc. FCCC/CP/2001/13/Add.1, 21 January
2002.

For a recent discussion on the properties of COP decisions, see for example Antto Vihma,
“A Climate of Consensus: The UNFCCC Faces Challenges of Effectiveness and Legitimacy”, 75
Finnish Institute of International Affairs Briefing Papers (2011).
'®For example Rene-Jean Dupuy, “Declaratory Law and Programmatory Law: From Revolutionary
Custom to ‘Soft Law’” in Robert Akkerman et al. Declarations on Principles: A Quest for
Universal Peace (Leiden: Sijthoff, 1977), 247.
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1980s and early 1990s, the concept had gained momentum,'” and the analysis not
only recognized and described an empirical phenomenon, but also reflected on its
implications against the binary terms of legal formalism (legal/illegal; binding/non-
binding), and to the great disappointment of formalist-oriented scholars, “in doing
so ended up rejecting the binary code of law altogether”.'® Also in the contemporary
literature the term soft law is on many occasions defined in binary terms, and usu-
ally in terms of what it is not. Soft laws are not legally binding by themselves, they
are not in treaty form, and they do not belong to the category of customary law.'

The essential issue on which there is considerable disagreement is whether it is
possible and/or useful to make this kind of binary divide between hard and soft law.
In the formal view an international agreement is either international law or it is not;
if a “soft norm meets the requirements of the doctrine of sources of international
law, it is hard law”.?° Several analysts in a leading volume on soft law edited by
Shelton subscribe to this viewpoint, in which soft law means “normative agree-
ments that are not legally binding”.?' Another perspective is presented in the same
volume by Chinkin, who frames soft and hard law in a hierarchy in a descending
“hardness” of laws, including legal soft law (imprecise hard law); secondary or
delegated soft law (which includes the ‘““statements and practice that develop around
a treaty to supplement or correct the text”); and non-legal soft law (resolutions,
declarations, the output of intergovernmental conferences, etc.).?

The continuum approach to international legalization, of which Chinkin’s cate-
gories are a variant, is supported by many rationalist scholars. For these analysts,
the whole sanctity of “bindingness” in international law is a somewhat misleading
hyperbole.” International legalization offers decision-makers many shades of grey

'7Christine Chinkin, “The Challenge of Soft Law: Development and Change in International Law”,
38 International and Comparative Law Quarterly (1989), 850.

18 Jan Klabbers, “Reflections on Soft International Law in a Privatized World”, XVI Finnish
Yearbook of International Law (2007), 313, at paragraph II.

1 Dinah Shelton, “Introduction: Law, Non-law and the Problem of ‘Soft Law’”, in Shelton (ed.)
Commitment and Compliance, supra, note 4.

2 Jonathan L. Charney, “Commentary: Compliance with International Soft Law” in Shelton (ed.),
Commitment and Compliance, supra, note 4, at 115.

2l Shelton, “Introduction”, supra, note 18; Wolfgang Reinicke and Jan Martin Witte,
“Interdependence, Globalization, and Sovereignty: The Role of Non-binding International Legal
Accords”, in Shelton (ed.), Commitment and Compliance, supra, note 4.

22 Chinkin also includes an unnamed category in her study, which encompasses the norms that are
developed without the involvement of states. Some scholars would not include these in the term
soft law, while others consider such private regulation as a central part of international soft law.
The realm of “private” soft law — which in itself can range from very precise, elaborate and
enforced rules to vague principles or codes of conduct — is not addressed here. See Christine
Chinkin, “Normative Development in the International Legal System” in Shelton (ed), Commitment
and Compliance, supra, note 4, at 27.

2 See Charles Lipson, “Why are Some International Agreements Informal?”, 45 International
Organization (1991); Abbott et al., “The Concept of Legalization”, supra, note 1; Abbott and
Snidal, “Hard and Soft Law”, supra, note 6; Kal Raustiala, “Form and Substance in International
Agreements”, 99 American Journal of International Law (2005); Shaffer and Pollack, “Hard Law
vs. Soft Law”, supra, note 5.



148 A. Vihma

“ >
Obligation

“SOFTNESS" — Precision — “HARDNESS®
Delegation

Fig. 7.1 The figure illustrates the continuum of international legalization, based on the criteria of
precision, obligation, and delegation (Figure 7.1 is from Sylvia I. Karlsson-Vinkhuyzen and Antto
Vihma, “Comparing the Effectiveness and Legitimacy of Global Hard and Soft Law: An Analytical
Framework™, 3 Regulation & Governance (2009), 400, at 402)

instead of a clear black and white distinction between binding and non-binding, and
this is not to be seen normatively as a bad thing. A case in point is that traditional
and formal hard law treaties may be so generally worded as to be devoid of legal
content — the category referred to by Chinkin as “legal soft law”.?* Also many con-
structivists, as well as “realist” legal scholars, emphasize the “law-in-action” as
opposed to “law-in-books”, noting that domestic laws also vary considerably in
their real-life bindingness, that binary distinctions are not useful,”® and even accuse
formalist scholars of being guilty of “elite ignorance” and “non-knowledge of the
social”.?

In their seminal article Abbott, Keohane, Moravcsik, Slaughter and Snidal elabo-
rate on their factors of “hardness” for international law.”’” They pronounced three
criteria: providing binding obligation, precise wording, and a degree of delegation.
If international agreements are weakened along these dimensions, they enter the
realm of soft law. Obligation means that the behaviour of actors under the treaty is
subject to change and scrutiny under the general rules, procedures, and discourse of
international law. Precision indicates that “rules unambiguously define the conduct
they require, authorize, or proscribe”, a particularly important feature of law at the
global level, as laws and rules are usually created consensually by states and inter-
preted afterwards by those same states. Delegation gives a third party some level of
authority to implement and interpret the rules and to resolve disputes.?

The critical formalist viewpoint regards international law as a clear, binary choice
between something binding, which is law, and something non-binding, which is not
law. In this view, the concept of soft law and its characteristics are not interesting,?

24 Chinkin, “Normative Development”, supra, note 22.

% David Trubek, Patrick Cotrell and Mark Nance, “soft Law, Hard Law, and EU Integration” in
Joanne Scott and Grainne de Birca (eds), New Governance and Constitutionalism in Europe and
the US (Oxford: Hart Publishing, 2006).

2 Peter Goodrich, “Law-Induced Anxiety: Legalists, Anti-Lawyers and the Boredom of Legality”,
9 Social & Legal Studies (2000), at 150.

7 Abbott et al., “The Concept of Legalization”, supra, note 1; Abbott and Snidal, “Hard and Soft
Law”, supra, note 7.

28 Abbott et al., “The Concept of Legalization™, supra, note 1, at 401.

» Jan Klabbers, “The Redundancy of Soft Law”, 65 Nordic Journal of International Law (1996), 167.
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and/or not desirable.* However, from an ex ante point of view of the actors, differences
in legal characteristics offer the decision-makers room for manoeuvring, as different
legal characteristics involve different costs and benefits. International agreements
usually have both hard and soft elements® and do not constitute “sharp dichoto-
mous choices” for decision-makers but rather “choices of various strategies, or
combinations of strategies”.*> Hard and soft law may also act as mutually supportive
or as competing strategies; law is not only a facilitator of social order, but also a tool
advanced by actors looking to fulfil their aims.* This is especially the case in the
sphere of global governance, with its fragmented nature, lack of clear hierarchy and
lack of a final institutional arbiter (a supreme court). Also, soft law regimes may be
“hardened”, for example with links to other regimes, while hard law regimes may
be “softened” with ambiguous paragraphs or decisions.

The exploration of the hard and soft law landscape results in a long continuum,
“from hard law through varied forms of soft law, each with its individual mix of
characteristics”.** Hard law and soft law are useful concepts as end points of the
continuum, but a systematic and policy-relevant evaluation of law needs to pay
attention to the diversity along the continuum (Fig. 7.1). However, while negotiators
draft legal arrangements of descending or ascending hardness, there is one strong
element which is nor amenable to flexibility: the decision on whether to conclude a
ratifiable treaty or not. This is a profoundly binary decision.® If the intergovernmen-
tal negotiations result in a ratifiable treaty, it will go through procedures which are
determined in the national constitutions.

In the climate regime, one of the main arguments for governance by COP deci-
sions is that they do not, an sich, require ratification. However, in several countries,
the content of an international instrument — rather than its name or formal status —
determines the legal procedures through which it must be transposed into national
legislation. This means that for many countries than the more substance is put into
COP decisions, the more likely they are to require ratification in accordance with
national constitutional requirements. In some key countries, however, the form and
name of the agreement might make a remarkable difference. Globally the most crucial

¥ See Jan Klabbers, “The Undesirability of Soft Law”, 67 Nordic Journal of International Law
(1998), 381. The normative argument is centred on the notion that increasing reliance on soft law
represents a shift of power from legal institutions to “administrative power” in the EU context,
namely to the European Commission.

3'Richard Bilder, “Beyond Compliance: Helping Nations Cooperate”, in Shelton (ed.), Commitment
and Compliance, supra, note 4.

32 John Kirton and Michael Trebilcock, “Introduction: Hard Choices and Soft Law in Sustainable
Global Governance” in John Kirton and Michael Trebilcock (eds), Hard Choices, Soft Law:
Voluntary Standards in Global Trade, Environment and Social Governance (Cornwall: Ashgate,
2004), 3.

3 Shaffer and Pollack, “Hard Law vs. Soft Law”, supra, note 5.

3 Karlsson-Vinkhuyzen and Vihma, “Comparing the Legitimacy and Effectiveness”, supra, note
34, at 401.

31 would like to thank Professor Timo Koivurova for emphasizing this point in our correspondence.
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implication of the ratification requirement probably is the advice and consent
procedure and the two thirds majority by which the US Senate has to consent to
international agreements signed by the US executive branch. This has effectively
prevented most environmental treaties from being implemented into US domestic
legislation. A recent report sheds light to the status of ten pending environmental
treaties — half signed by Democratic presidents and half signed by Republican presi-
dents — which have been pending an average of 13 years, awaiting ratification.?

Focusing the analysis on the legal form only does not seem to provide answers to
critical puzzles. Many practitioners and academics alike assume that a legally binding
form would have a positive effect on compliance; however, available evidence does
not univocally support this proposition.’” From a rationalist point of view, states and
other international actors utilize hard law to order their relations, because it helps to
reduce transaction costs, strengthen the credibility of their commitments, expand their
available political strategies, and resolve problems of incomplete contracting. The
hard law path, however, comes at a significant cost, as hard law restricts actors’ behav-
iour and sovereignty.* The rationalist paradigm sees that the advantage of soft law is
that it is less costly in terms of the sovereignty of states — a key theme in this literature
is that soft law involves less negotiation costs, as states exercise more caution in
drafting hard law due to greater consequences of a subsequent violation.*® The other
side of the coin is that soft law arguably represents a less credible commitment to the
issue at hand than hard law. In the face of serious global risks such as climate change,
many would argue that the virtue of credible commitments is worth significant costs,
given the nature and limitations of the non-hierarchical and fragmented international
legal order. One virtue could the formality of reciprocal expectations, that could,
perhaps, build trust and thus enable greater ambition. Secondly, formalizing sub-
stantive and procedural rights and duties could in turn elevate the position of smaller
actors, which in the case of climate change could also have implications on the
ambition level. Many civil society groups such as environmental NGOs fear that
soft law arrangements can be used cynically, to “take the heat off” political leaders,
allowing symbolic but empty promises to substitute for real action.*

The constructivist paradigm has focused on “appropriate behaviour”, which is
intimately connected to the construction of the identities of states. Changes in state
behaviour can thus occur through processes of socialization and the expansion of
norms, ideas and principles. Constructivist-oriented legal scholars quite frequently

¢ Mary Jane Angelo et al., Reclaiming Global Environmental Leadership: Why the United States
Should Ratify Ten Pending Environmental Treaties, Center for Progressive Reform White Paper
#1201 (2012), available at: http://www.progressivereform.org/articles/International_Environmental
Treaties_1201.pdf (last accessed on 23 February 2012).

37 Helmut Breitmeier, Oran Young and Michael Ziirn, Analyzing International Environmental
Regimes: from Case Study to Database (Cambridge: MIT Press, 2006).

¥ Abbott and Snidal, “Hard and Soft Law”, supra, note 6.

¥Lipson, “Why are Some International Agreements Informal?”, supra, note 23; Abbott and Snidal,
“Hard and Soft Law”, supra, note 7; Kirton and Trebilcock, “Introduction: Hard Choices and Soft
Law”, supra, note 32; Shaffer and Pollack, “Hard Law vs. Soft Law”, supra, note 6.

40 See for example Vihma, “Friendly Neighbor or Trojan Horse?”, supra, note 144, at 250.
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take this kind of approach to international law, whether discussing “the active role
of the regime in modifying preferences”,*! “internationalization processes” that
work over time,* or “the compliance pull” of international law that is deemed legiti-
mate.* From this perspective, the soft law approach might have advantages in pro-
moting norm diffusion and learning, allow a wide spectrum for deliberation in
governing,* and generate shared norms and a sense of common purpose and iden-
tity.* As constructivists analyze international law in terms of values and the forma-
tion of state identities, the world no longer needs to be thought of in terms of power
and interest. This idealist perspective alone, I would argue, makes the analysis sus-
ceptible to classic criticisms which realist scholars of international relations origi-
nally levelled at international law.*

This chapter suggests a middle path between constructivist and rationalist para-
digms.* I follow the argument that there is evidence that decision-making related to
creating and complying with international law is influenced by drivers from both
paradigms,*® as the interest-based and normative strategies are deeply intertwined.*’
In the case of environmental regimes, utilitarian motives and normative motives are
most often both at work, and simultaneously so0.%° Furthermore, both approaches can
be improved on the ground “by carefully incorporating the arguments made by the
other” in the analysis.’! It is also worth re-emphasizing that the continuum approach
resonates well with the view of the practitioners, namely the negotiators who craft
multiple wordings ascending in various ways from “binding” to “non-binding” lan-
guage. This ex-ante viewpoint of the multilateral negotiations is strikingly different
from the binary distinction picture painted by some critical formalist scholars of
academic literature.*

4 Chayes and Chayes, The New Sovereignty, supra, note 2.

“2Harold Koh, “Why do Nations Obey International Law?”, 106, Yale Law Journal (1997), 2599.
# Thomas Franck, The Power of Legitimacy Among Nations (Oxford: Oxford University Press,
1990), 312.

“Trubek et al., “Soft Law, Hard Law, and EU Integration”, supra, note 25, at 3.

4 Shaffer and Pollack, “Hard Law vs. Soft Law”, supra, note 6, at 3.

% See Martti Koskenniemi, “Turn to Ethics in International Law”, available at: http://www.
helsinki.fi/eci/Publications/Koskenniemi/Ethics.pdf (last accessed on 22 February 2012); also, see
Martti Koskenniemi, “The Lady Doth Protest too Much: Kosovo, and the Turn to Ethics in
International Law”, 65 The Modern Law Review (2002), 159.

47 Karlsson-Vinkhuyzen and Vihma, “Comparing the Effectiveness and Legitimacy”, supra, note
34, at 405.

4 See, for example, Oran Young, The Institutional Dimensions of Environmental Change
(Cambridge: The MIT Press, 2002).

4 Abbott and Snidal, “Hard and Soft Law”, supra, note 7.

30ran Young, Leslie King and Heike Schroeder, Institutions and Environmental Change: Principle
Findings, Applications, and Research Frontiers (Cambridge: The MIT Press, 2008).

3! Abbott and Snidal, “Hard and Soft Law”, supra, note 6, at 422.

32The ex-post view is more at home in a situation where a judge faces the decision in a court on
whether a given instrument is binding or not. However, this view should not be simplified to the
extreme either, see Shaffer and Pollack, “Hard Law vs. Soft Law”, supra, note 6, at 12.
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7.2.2 Criticism of Legalization

The legalization continuum approach has sparked notable critical comments from
two opposing camps — the formalist-oriented legal scholars who guard the sanctity
of the binary character of law,> and several social constructivist legal scholars.>

The constructivist critique is aimed at the “narrow conception of law”, rooted in
“positivism,” “formalism,” and “Western tradition”.% For many constructivists, law
is a very broad concept, and in the end, law is “whatever people recognize and treat
as law through their social practices”.® According to this critique, focusing on
legalization variables leads to diminished attention paid to important topics such as
legitimacy, from which international law gets its “force” in a non-hierarchical system,
and customary law, as well as the process of law. The constructivist scholars call for
more focus on identities as generators of interest, and research which illuminates
how identities are shaped through social interaction.”’

Certainly, taking a profoundly sociological view on law, the legalization
approach can also seem formal and alien to the developments on the ground, in the
real world where law operates which is what most analysis is ultimately interested
in. I also share the constructivist critics’ view that legitimacy is a central concept,
and furthermore, it is deeply intertwined with questions of effectiveness and
compliance. In spite of this, I argue, the legalization approach highlights important
aspects about the making and implementation of international law, and serves as a
useful starting point for analysis.

The second branch of criticism stems from the directly opposing group to con-
structivist perspectives, namely scholars emphasizing critical formalism. There cer-
tainly is no love lost in Koskenniemi’s assessment of constructivist research, which
he sees as “returning to analyses of international politics in terms of its rights and
wrongs, good and evil” and celebrating “moral enlightenment of a new world, a
universal liberal Gemeinschaft”.%®

3 Martti Koskenniemi, “International Law: Between Fragmentation and Constitutionalism”, avail-
able at: http://www.helsinki.fi/eci/Publications/Koskenniemi/MCanberra-06c.pdf (last accessed
on 22 February 2012). Most themes Koskenniemi touches upon in this key presentation feature in
his collection of essays, Martti Koskenniemi, The Politics of International Law (Oxford: Hart
Publishing, 2011). See also Klabbers, “The Undesirability of Soft Law”, supra, note 30; Klabbers,
“Reflections on Soft International Law”, supra, note 18.

3 Jutta Brunnée and Stephen Toope, “International Law and Constructivism: Elements of an
Interactional Theory of International Law”, 39 Columbia Journal of Transnational Law (2000),
19; Jutta Brunnée and Stephen Toope, “Interactional International Law”, 3 International Law
Forum (2001), 186; Marthe Finnemore and Stephen Toope, “Alternatives to “Legalization”: Richer
Views of Law and Politics”, 55 International Organization (2001), 743.

S Finnemore and Toope, “Alternatives to ‘Legalization’”, supra, note 55.

% Brian Tamahana, A General Jurisprudence of Law and Society (Oxford: Oxford University Press,
2001).

>"Brunnée and Toope, “Interactional International Law”, supra, note 55.

3 Koskenniemi, “Turn to Ethics”, supra, note 47, at 22.
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The formalist critique is usually aimed at ‘soft law’ in general, not only the
legalization continuum approach. Although this critical viewpoint admits that soft
law “may seem useful at first sight”, as soon as it is to be applied it collapses into
either hard law or no law at all. Soft law is like balancing a coin on its edge; it looks
good for a moment, “but as soon as you start to spend it, it will fall heads or tails”,
so no continuum really exists.”® The accusation by Klabbers is that soft law typi-
cally gets applied like hard law — especially in the EU context — with the difference
being that it does not have to be accepted by “domestic democratic bodies” like
formal treaties.®® Again, in the EU context, this means a power shift towards the
bureaucratic initiatives of the European Commission.®! The backdrop is about
power: once you give up formalism, a chaotic state prevails, who shouts loudest
wins, and legal concepts and regimes cannot be systematically analyzed.®

It seems that some of the critical formalist views are laced with an overwhelming
nostalgia for a more stable and simple point in time, when rules were clear, knowl-
edge was uniform, and the road ahead was well laid out. The critique is concerned
that international law is “no longer taken seriously” but is a policy option among
others® (was it really ever anything else?), that soft law enables today’s power-
holders to escape “democratic scrutiny” (more than international affairs did before?),
and compares “fragmented order” to the times when there was no international reg-
ulation whatsoever, for instance, for environmental problems.®

From a broader but equally critical perspective, soft law is claimed to represent
fragmentation and managerialism, which leads to erosion of international law.%
From this viewpoint Koskenniemi presents a masterful and critical reflection on
the fragmentation of international law, leading to “imperial and solipsistic” sub-
systems, which threaten the universalism international law ought to highlight.®®
A fundamentally “managerial” approach has emerged as international law comes to
us in separate boxes, and serves an instrumental purpose for particular values, inter-
ests and preferences, such as the “European project”, “trade project” or “environ-
mental project”.’” Koskenniemi acknowledges that the fragmentation goes further
than the differentiated soft-hard characteristics of law, and emphasizes that each

¥ Klabbers, “The Undesirability of Soft Law”, supra, note 30, at 382.
%0Klabbers, “Reflections on Soft International Law”, supra, note 18, paragraph IV.
' Klabbers, “The Undesirability of Soft Law”, supra, note 30.

©2Klabbers, “Reflections on Soft International Law”, supra, note 18. See for example paragraph II,
“Any definition, or even any broader concept of soft law, has so far proved highly elusive”, and “if
everything is law, nothing is”.

% Klabbers, “Reflections on Soft International Law”, supra, note 18, at paragraph V.

%Klabbers, “Reflections on Soft International Law”, supra, note 18, at paragraph II; Koskenniemi,
“International law”, supra, note 51.

5 Koskenniemi, “International Law”, supra, note 51; see also Martti Koskenniemi, “The Politics of
International Law — 20 years later” in Koskenniemi, The Politics of International Law, supra, note 54.

% Koskenniemi, “International Law”, supra, note 54.
" Koskenniemi, “International Law”, supra, note 54, paragraph 8.
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subsystem of international law has a different objective, different ethos and a different
“structural bias”, no matter what its legal characteristics are.®® However, from the
point of view of his critique, it is evident that soft law is a way to spread these spe-
cialized projects and their differentiation further, with a quintessentially managerial
approach to law.* International lawyers are taught to speak of “regimes” instead of
institutions and of “regulation” instead of rule, to change the language of govern-
ment to “governance”, responsibility to “compliance” and lawfulness to “legiti-
macy”. Ultimately, international law becomes drained of law.”

From a practice-oriented perspective this critique is problematic. First, as
Koskenniemi naturally acknowledges, the empirical reality is that specialized
regimes are commonplace in contemporary international law, but he argues that this
is not “natural and inevitable” as many others would suggest.”' It is certainly true
that the sub-areas of international law do not automatically arise from the “nature of
things”, and that most real-world events and cases relate to, for example, environ-
mental law, trade law and human rights law simultaneously. However, it is still hard
to escape the increasing inevitability of such specialization and division of labour,
even though its origins are a social construct and have to do with “powerful interests”.”?
While agreeing with many of the problems raised by Koskenniemi, his criticism is
on a higher level of abstraction than this essay, suggesting that international law
should return to the “culture of formalism” and “‘constitutional mindset”,” universality
in a Kantian sense, law as a language for the critique of power. His view is openly
normative, the world as it ought to be, and, in contrast to this edited volume, he also
highlights that he is ultimately not interested in architectural questions.” This critique
thus offers few applicable tools for analyzing the architectural issues in the contem-
porary international legal landscape in empirical terms.

Finally, both the constructivist critique and the perspectives that emphasize
formalism are connected to the broad theme of legitimacy. Constructivists cau-
tion that in the legalization approach effectiveness overrides legitimacy and, in a
way, so does the broader version of formalist critique. Kantian deontological
reasoning cited by Koskenniemi requires the decision-maker to focus on the
morality of actions themselves, without “making principles subordinate to the
end”, without deriving justification from the consequences, as values and purposes

% Koskenniemi, “International Law” supra, note 54; see also Martti Koskenniemi, From Apology
to Utopia: The Structure of International Legal Argument (Cambridge: Cambridge University
Press, 2005).

% Koskenniemi is fiercely critical of the “deformalisation” of international law. See for example
Koskenniemi, “International Law”, supra, note 54, paragraphs 17 and 21.

"0 Koskenniemi, “International Law”, supra, note 54, paragraphs 20 and 21.
"I Koskenniemi, “International Law”, supra, note 54, paragraph 9.
2 Koskenniemi, “International Law”, supra, note 54, paragraph 9.

3 Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law
1870-1960 (Cambridge: Cambridge University Press, 2001).

" Koskenniemi, “International Law”, supra, note 54, paragraphs 20 and 25.
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represent hubris and Schwdrmerei.” The opposing rationalist camp follows the
“consequentialist” or “welfarist” paradigm that acknowledges the priority of good
over process.” In this rationalist view, justice is seen firstly as a matter of out-
come; a political and legal decision can produce injustice, however fair the
procedure is. It is in this instrumental way that specialized regimes and projects —
with their faults and biases — currently are justified as legitimate.”” In the traditional
view, legitimacy is crucial in achieving state compliance and thus effectiveness.
But equally importantly, effectiveness is a component of legitimacy, as the lack
of acceptable performance undermines the legitimacy of the norm in the long term.
This argument has been widely noted in sociology, but has not been internalized
by many analysts of international regimes.”

7.2.3 Hard Law-Soft Law Dynamics

The dynamic of legal characteristics operates over time. For example, an initially
soft agreement may earn high enough legitimacy to be turned into hard law.” At the
level of practical politics within the field of global environmental governance, the
soft-hard law dynamics are at play in the process of operationalizing softer frame-
work conventions into harder legal instruments and decisions through multilateral
negotiations. This approach has been adopted, for example, with the ozone regime,
the biodiversity regime, and the climate regime.*

Framework conventions in international environmental law are formal, ratifiable
and legally binding treaties. However, framework conventions typically do not con-
tain clear, detailed, or specific rules that could be implemented in domestic legisla-
tion in a straightforward manner. In contrast with the generality of framework
conventions, the protocols or other legal instruments developed within their regime,
as well as decisions adopted by the decision-making bodies established by the
regime, typically provide rules and mechanisms that are very specific.®!

5 Koskenniemi, “International Law”, supra, note 54; Immanuel Kant, The Critique of Pure Reason
(1781), available at: http://ebooks.adelaide.edu.au/k/kant/immanuel/k16p/part]l.2.html (last
accessed on 22 February 2012).

76 See discussion in Jekwu Ikeme, “Equity, Environmental Justice and Sustainability: Incomplete
Approaches in Climate Change Politics”, 13 Global Environmental Change (2003), 195.

"7 See Frtitz W. Scharpf, Governing in Europe: Effective and Democratic? (New York: Oxford
University Press, 1999); Robyn Eckersley, “Ambushed: The Kyoto Protocol, the Bush
Administration’s Climate Policy and the Erosion of Legitimacy”, 44 International Politics (2007),
308.

8 See also Eckersley, “Ambushed: The Kyoto Protocol”, supra, note 78.

7 Shelton, “Introduction”, supra, note 19.

% See supra, notes 10, 11 and 12.

81 See for example Yamin and Depledge, The International Climate Change Regime, supra, note 9.
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As is well illustrated by the legalization approach, international agreements are
very varied rather than a dichotomy of two categories with different forms.
Consequently, the term soft law can also be used to refer to soft provisions in “hard
law” instruments. Abbott and Snidal elaborate on how states can limit their legal
obligation through “hortatory language, exceptions, reservations and the like”.?? In
practice, the soft provisions mean vague and flexible formulations in treaty texts,
such as mandating a party to take “such actions as it deems necessary” or to act in
a certain manner “as appropriate”.® These types of provisions are also referred to as
“escape clauses”,* or more to the point, “non-decisions”,* or “elements of non-
commitment in commitment”.?” Soft provisions in treaties exist parallel to hard
ones, but their vagueness leaves it up to states to decide how to implement the provi-
sion. In spite of their vagueness, the principle of pacta sunt servanda applies and a
treaty remains “binding” on paper, even if the chances of actual effective implemen-
tation of the provision in question are reduced by the generality of the obligation.

Soft law can bring parties to the negotiation table — under a framework conven-
tion — and involve parties in a process that leads to harder international obligations
in the future.® From this dynamic viewpoint, the soft provisions within a regime are
left open for future negotiations. Regime critics have also raised this issue in order
to point out the respective lack of formalism in contemporary treaties. To agree on
a framework convention is, in practice, also to agree to continuous negotiations,
contextual deal striking, and bargaining of experts; and as laws do not spell out the
conditions of their application in their entity, the management of a regime will have
to take place by open-ended standards.®

Constructivist-oriented scholars tend to view the framework convention approach
positively, claiming that it may catalyze the dialogic process of norm-building.*
Rationalists do not take a stand on whether this is the case, but conclude that the
framework convention approach is fruitful at least in cases of technical uncertainty,
where states can facilitate information generation and common understanding via

82 Kenneth Abbott and Duncan Snidal, “Pathways to Cooperation”, in Eyal Benvenisti and Moshe
Hirsch (eds), The Impact of International Law on International Cooperation: Theoretical
Perspectives (Cambridge: Cambridge University Press, 2004), at 50.

8 Article 5, North Atlantic Treaty Organization, Washington, 4 April 1949, in force 24 August
1949, 34 United Nations Treaty Series, 243.

8 Article 4.5, UNFCCC, supra, note 12.

% Lavanya Rajamani, “From Berlin to Bali and Beyond: Killing Kyoto Softly?”, 57 International
and Comparative Law Quarterly (2008), 909.

% Joyeeta Gupta, The Climate Change Convention and Developing Countries: From Conflict to
Consensus? (Dordrecht: Kluwer Academic Publishers, 1997), 249.
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clarified costs and benefits.’’ The ozone regime — the Vienna Convention and its
Montreal Protocol — has served as a positive example for scholars from both para-
digms, both for norm internalization and monitoring, as well as cooperative research,
transparency and information exchange.

The main legal-political challenge is agreeing on whether normative principles
and rules are overlapping or not — does a Conference of the Parties decision or a
protocol “change” or “operationalize” the framework convention? This is the delicate
balancing act that the negotiations within a framework convention call for. As noted
already in the 1980s by Krasner, changes in rules and decision-making procedures
are “changes within the regime, provided the principles and norms are unaltered,
whereas changes in principles and norms are changes of the regime”.*> There is a
dynamic approach built into the regimes as the substantive obligations can change
along the way, based on the progress of the negotiations as well as input from exter-
nal processes, such as increased scientific insights into the problem that needs to be
addressed, or, at least ideally, changes in the respective responsibilities and capabili-
ties of states to address the problem. Sometimes the uncertainties related to the
operationalization are also used cynically to slow down the negotiations. There are
cases in which parties assume positions that are contradictory to the basic under-
standing of a system of negotiating a protocol and decisions on the basis of a frame-
work convention.”

International law is also influenced by horizontal interaction between hard law
and soft law.** The commonplace viewpoint of the literature is that hard and soft law
act as complements, that hard law can generate secondary or delegated soft law,” or
that hard law linkages can indirectly harden soft law.?® The complementary assump-
tion has also been claimed to be biased, as Shaffer and Pollack conclude that “the
scholarship has failed to address how, when and why hard law and soft law operate
as antagonists”.?” Their viewpoint is not completely original, however, as some earlier
literature already suggests that emerging principles of soft law can soften existing

! Abbott and Snidal, “Hard and Soft Law”, supra, note 7; Shaffer and Pollack, “Hard Law vs. Soft
Law”, supra, note 6.

%2 Stephen Krasner, International Regimes (Ithaca, NY: Cornell University Press, 1983), at 3.

% See Antto Vihma, “India and the Global Climate Governance: Between Principles and
Pragmatism”, 20 Journal of Environment & Development (2011), 69.

*The vertical interaction between levels of governance is also a case in point. The vertical dynam-
ics include international soft law, which can “harden” at lower levels of governance; for example,
when a principle from a soft international declaration is elaborated into a more binding instrument
nationally or regionally. See, for example, Jeremy Wates, “The Aarhus Convention: A Driving
Force for Environmental Democracy”, 2 The Journal for European & Environmental Planning
Law (2005).

% Chinkin, “Normative Development in the International Legal System”, supra, note 17.

% Sylvia Karlsson, Multilayered Governance: Pesticides in the South — Environmental Concerns in a
Globalised World (Linkoping: Linkoping University, 2000).

7 Shaffer and Pollack, “Hard Law vs. Soft Law”, supra, note 6, at 2.
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hard law by undermining its legitimacy.”® Although not framed in soft law-hard law
terminology, the environmental regime theory is also well informed of the possible
antagonist relationship between different international legal arrangements.”

In the world of climate governance it seems reasonable to assume that the mul-
titude of climate governance arrangements is not simply a somewhat uncoordi-
nated group of peacefully co-existing institutional processes — instead, these
elements might be used to create overlaps and to interact with intentional syner-
getic or disruptive consequences.!® The latter is the case if the institutional over-
laps result from deliberative efforts of interested parties to pursue their own
objectives by creating competitive arenas, and/or opening up opportunities for stra-
tegic behaviour for those who have less interest in the problem.!°! Based on these
premises, the multitude of processes in global climate governance calls for analysis
of the positions of relevant actors and mechanisms through which the influence
could occur, perhaps in the footsteps of the insightful analysis by Shaffer and
Pollack. Such work on the interaction between soft and hard law is, however,
beyond the scope of this essay.!??

7.2.4 Legalization Insights to the Climate Regime

The legalization approach emphasizes the benefits and costs of different legal char-
acteristics and thus a rationalist perspective. But clearly law also engages normative
considerations. It requires commitment to a background set of legal norms — the
“engagement in established legal processes and discourse”!®* or “the practice of
legality”!® — and provides opportunities for parties to epitomize normative values.
Normative processes and interests enable laws to be effective, and also constrain the
success of law. The key message of Abbott and Snidal is that the form and content
of international laws are parts of the same package, the muscle of international law,
into which the legalization continuum — with its variables of obligation, precision
and delegation — offers an insightful analytical approach. Several other approaches
are suggested to categorize between different types of law in the policy literature,

%8 Christine Chinkin, “The Challenge of Soft Law: Development and Change in International Law”,
38 International and Comparative Law Quarterly (1989), 850.

9 See for example Frank Biermann et al., “The Fragmentation of Global Governance Architectures:
A Framework for Analysis”, 9 Global Environmental Politics (2009), 14; Sebastian Oberthiir and
Thomas Gehring (eds), Institutional Interaction in Global Environmental Governance (Cambridge:
The MIT Press, 2006); Young, The Institutional Dimensions, supra, note 49.

1% Biermann et al., “The Fragmentation of Global Governance Architectures”, supra, note 100.
""Young, The Institutional Dimensions, supra, note 49, at 112—-113.

102See, for instance, the chapter by Camilla Bausch and Michael Mehling in this volume.

103 Abbott and Snidal, “Hard and Soft Law”, supra, note 7, at 425.

1% Brunnée and Toope, “Legitimacy and Legality”, supra, note 91.
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such as “top-down vs. bottom-up” and “pledge-and-review vs. targets-and-timetables”.!%
These approaches, however, run a notable risk of being misleading. First, in the
policy discourse of the UN climate regime, “pledge-and-review” is usually used to
imply a very soft architecture.'® However, reviewing policies, pledges, targets or
obligations is actually an ambitious task for international law. The UN climate
regime itself illustrates that many countries are extremely sensitive about allowing
such measures to be taken.'”” Second, “top-down” architecture, on the other hand,
risks sounding idealistic and lacking credibility in the community of practitioners.
It suggests that the international community would be able to agree on the needed
aggregate amount of emissions reductions and then divide the pie to different parties
via negotiations. This picture is far from the reality of policy making, where coun-
tries” emissions targets are adopted “bottom-up”, agreed upon by the domestic con-
stituencies, and then communicated to the international arenas. The role of
international negotiations considering ambition is not irrelevant but more subtle
than “top-down” — it is to provide a framework of reference for the domestic politics
of emissions reductions. Examples of this include the collective sense of the level of
effort in Kyoto negotiations, and the 2° target and 450/550 pm targets discussed and
debated in various international fora in recent years.

So what type of insights can the legalization approach give to the contemporary
developments in the climate regime? The decision on legal form was one of the
main political struggles in Durban COP-17. The conference resulted in Parties
launching a process titled “The Durban Platform on Enhanced Action” to negotiate
“a Protocol, another legal instrument or agreed outcome with legal force under the
Convention applicable to all”.!®® The negotiations are scheduled to adopt a decision
in 2015 and implement it from 2020 onwards. The compromise language “agreed
outcome with legal force” cobbled together by US and Brazilian negotiators to solve
a political stand-off between the EU and India does not reflexively signal a ratifiable
instrument.'® However, it makes a ratifiable treaty the most likely and widely
expected form of the outcome for the post-2020 period.'°

As suggested by the legalization continuum, the ratifiable versus non-ratifiable
form should not be the only criterion when evaluating the legal dimension of the UN

15 For a very recent example see Daniel Bodansky, “A Tale of Two Architectures: The Once and
Future UN Climate Regime”, available at http://ssrn.com/abstract=1773865 (last accessed on 22
February 2012).

1% See for example “Greenpeace Guide to Kyoto, Bali, APEC, the G8 and Major Emitters Meeting”,
Greenpeace Briefing, available at: http://www.greenpeace.org/usa/Global/usa/report/2007/11/
greenpeace-guide-to-kyoto-bal.pdf (last accessed on 22 February 2012).

197 These difficulties are featured, for example, in Vihma, “India and the Global Climate
Governance”, supra, note 94.

1% Decision 1/17.CP, Establishment of an Ad Hoc Working Group on the Durban Platform for
Enhanced Action, UNFCCC, UN Doc. FCCC/CP/2011/9/Add.1, 15 March 2012, available at:
http://unfcce.int/resource/docs/2011/cop17/eng/09a01.pdf (last accessed on 22 February 2012).
1% Rajamani, “Deconstructing Durban”, Indian Express, 15 December 2011.

""Rajamani, “Deconstructing Durban”, Indian Express, 15 December 2011.
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climate regime. Building on the analysis of Rajamani, there are at least two broader
tendencies that are traceable at least from Bali COP-13 onwards, namely i) softer
obligation and less delegation on developed country commitments and ii) harder
obligation, delegation and precision on major developing country reporting and
transparency. These tendencies are determining the parameters of the 2012-2020
climate regime and may well be a strong influence from 2020 onwards as well.
Moreover, even if the legal form becomes “hard” as in a ratifiable treaty for the post-
2020, the character of the commitments for developed countries is likely to be softer
than under KP and their form more self-selected.

First, the move towards a soft law approach in the post-2012 era for developed
countries not parties to the second commitment period of the Kyoto Protocol is
quite evident if we use the Kyoto Protocol itself as a yardstick. There is no facilita-
tive or punitive compliance mechanism on the Convention track of the Bali Action
Plan. The mitigation by developed countries will be subject to International
Assessment and Review (IAR) procedures,''! but the scope of the “assessment” is
unclear, namely whether the assessment concern the adequacy of data, adequacy of
targets, or adequacy of performance.'? In comparison with the Kyoto Protocol’s
architecture,'® the Convention track is softer than the KP in all aspects of the legal-
ization continuum.

The evolution towards soft law has also taken place within the Convention track
since the Bali meeting in 2007, as pointed out by Rajamani.!"* The Cancin and
Durban decisions use the language of “targets” instead of “commitments” like the
Bali Action Plan,'' and similarly they “promote comparability” instead of “ensur-
ing comparability”.!'® Furthermore, the Canctin and Durban outcomes essentially
re-emphasize the pledges countries submitted under the Copenhagen Accord, but
do this in a non-legal manner, by “taking note” of these pledges, collected in an
information document.'” The main point is not that the pledges are nationally deter-
mined and then submitted to the international sphere — many would say that also

""Decision 1/CP.17, supra, note 109.
12 Rajamani, “Deconstructing Durban”, Indian Express, 15 December 2011.

113 Articles 5, 7 and 8, Kyoto Protocol to the United Nations Framework Convention on Climate
Change, Kyoto, 10 December 1997, in force 16 February 2005, 37 International Legal Materials
(1998), 22.

14Rajamani, “From Berlin to Bali and Beyond”, supra, note 86; Rajamani, “The Cancun Climate
Agreements: Reading the Text, Subtext and Tea Leaves”, 60 International and Comparative Law
Quarterly (2011), 499.

15 Decision 1/CP.16, The Cancun Agreements: Outcome of the work of the Ad Hoc Working
Group on Long-term Cooperative Action under the Convention, UNFCCC, UN Doc. FCCC/
CP/2010/7/Add.1, 15 March 2011, paragraphs 36-38; Decision 1/CP.13, The Bali Action Plan,
UNFCCC, UN Doc. FCCC/CP/2007/6/Add.1, 14 March 2007, paragraph 1 (b) (i).

16 Decision 1/CP.16, supra, note 116, paragraph 44; decision 1/CP.13, supra, note 116, paragraph
1 (b) (.

" Information documents have no legal status in the process, but are commonly used for example
as a way to distribute the list of participants.
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the Kyoto commitments were in essence nationally determined and in that way
“bottom-up” as noted above — but that these pledges have different conditions, base
years and caveats.!'® They are thus lacking common accounting and comparability
metrics.

Second, the mitigation actions of developing countries are internationalized
through increased reporting requirements and a process of International Consultation
and Analysis (ICA). Although ICA is to be conducted “in a manner that is non-
intrusive, non-punitive and respectful of national sovereignty”,' it is a significant
development on the Convention track, and has been subject to notable political con-
troversy, both in the UNFCCC negotiations as well as in the national sphere of
major developing countries, for example in the Indian Parliament.' Since the
launch of the UN climate regime the developing countries have faced virtually no
transparency requirements with any degree of international delegation: the National
Communications have not been regular, they have not been designed in accordance
with international guidelines, and they have been allowed to use ancient data.
Comparing this long time status quo to the biennial reporting with 4 years old data
and an ICA procedure, all envisioned in the Cancin and Durban decisions, shows a
significant step forward in the hardness of the 2012-2020 climate regime.

While agreeing to the main conclusions of Rajamani, it seems that in some parts
of her analysis, the formal and political meanings of “developing countries” over-
lap slightly. Formally, as is well known, there is very little differentiation among
the developing countries (non-Annex I countries) in the climate regime. From this
perspective it is plausible to conclude growing parallelism among developed and
developing countries. Politically, however, the pressure for parallelism in reporting
and legal form has not been on “developing countries” but on certain major econo-
mies, China ahead of others. Secondly, Rajamani takes a firm stand that in Bali the
(major) developing countries agreed only to measure, report and verify internation-
ally supported actions. However, most developed countries had an interpretation of
the Bali Action Plan that the transparency requirements covered also unsupported
domestic actions.'?! At least the paragraph in question has been open to different
interpretations and quite a lot of political controversy, as witnessed already in the
Bali final plenary, where India inserted a carefully placed comma to the text and
South Africa clarified their interpretation of the text to overcome objections from
the US.!2

118See, for example, submissions from the US, available at: http://unfccc.int/files/meetings/cop_15/
copenhagen_accord/application/pdf/unitedstatescphaccord_app.l.pdf (last accessed on 22
February 2012).

"9 Decision 1/CP.16, supra, note 116, paragraph 63.

120For example Lokh Sabha of the Indian Parliament, 21 December 2009 (transcript on file with
author).

121 Decision 1/CP.13, supra, note 116, Article 1 b (ii).
12Bali COP-13, final plenary, 15 December 2007.
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7.3 Discussion and Conclusions

Crafting legal arrangements is a central tool in global governance, whether we look
into the issue areas of trade, security, human rights, or the environment. The types
of norms that have been generated during the past decades have very different legal
characteristics. The aim of this essay is not to have the final word on the strengths
and weaknesses of hard and soft law, but to suggest a way for further analysis that
would be academically rigorous as well as politically relevant.

The law that is designed as an instrument of global governance can be placed
on a continuum from ideal hard law — precise and legally binding treaties with
delegated enforcement bodies — to the softest of soft law, with its vague, aspirational
goals and little or no institutionalized follow-up. The legalization continuum, I
argue, is a more insightful starting point for analyzing international agreements
than “bottom-up” vs. “top-down” or “pledge-and-review” vs. “targets-and-timetables”
that are often suggested by reports and policy papers.

To date, little work has been done on combining constructivist and rationalist
paradigms in the analysis of hard and soft law,'? although there seems to be consid-
erable value in incorporating arguments from both paradigms into the research
framework. I argue that we should remain agnostic as to which theoretical camp
most accurately captures the true nature of hard and soft law and their relevant
qualities, and approach the question on a contextual basis. In sum, different legal
characteristics have advantages and drawbacks in different contexts, whether framed
in rationalist or constructivist terms. The qualities of global hard and soft law are
largely based on specific, political and functional questions, such as the North—south
politics, the domestic/foreign policy interface, and the institutional interaction. It
seems that the issues of legal character, effectiveness and legitimacy cannot and
should not be solved in an abstract or general way. This echoes the views of Young,
King and Schroeder, who summarized the literature on environmental regimes and
recommended a “diagnostic approach” to designing specific institutions rather than
“a search for design principles or generalizations” applicable to the full range of
international environmental agreements.'?* The debate should be firmly grounded in
the context of a particular policy domain, its incentives, discourses and operational
capacities. An almost inescapable context for the effectiveness and legitimacy of
global environmental governance is, however, the North—south politics, which have
received relatively scant attention in some more theoretical analyses of global law
and its implications.

The UN climate negotiations can be framed as efforts to operationalize the soft
law of the framework convention into decisions or legal instruments, with a greater
degree of obligation, precision, and delegation. From this legalization perspective
there indeed seems to be a notable drive towards soft law within the climate

123 Trubek et al., “Soft Law, Hard Law, and EU Integration”, supra, note 25.
124 Young et al., “Institutions and Environmental Change”, supra, note 51, at 3.
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change regime. This is not only due to the form of the agreement that is relying
on COP-decisions that “take note” of parties’ actions and not a ratifiable protocol,
but to the broader tendency towards less obligation, precision and delegation for
developed country parties in mitigation. However, there is another broad tendency,
which is scaling up the transparency requirements of (major) developing countries.
For the first time a delegated and precise reporting system is being agreed upon, and
although the first report is framed in voluntary terms, this is not a minor development.
The legal form of the post-2020 agreement is likely to continue to draw the big
headlines, but in the meantime, the UN regime is becoming “harder” by providing
greater transparency of climate actions of all major economies. The caveat is that
while mitigation commitments and transparency are central issues in the climate
negotiations, they do not paint a complete picture of the regime. Alongside them
there are many other interesting developments, including Parties’ commitments in long-
term financing and the evolution of technology, adaptation and REDD+ mechanisms.
There are signs of a process of stronger institutionalization and hence delegation in
these areas, with new decision making bodies with a mandate from the COP and
limited membership. Simultaneously, the common design standards are lacking in
market mechanisms and, above all, the commitments that generate demand for credits.
There remains a need to look closer into these specific issue areas, as well as the
regime functions as a whole.

In the context of growing parallelism, I would be tempted to argue that a trade-
off between hard law characteristics and effectiveness of the regime may well be
present. The political context of parallelism and the drive towards “hard law” out-
comes will make states hyper-cautious about what they commit to, potentially leading
to decreased ambition, and possibly, an absence of a major player such as the US or
China or Russia. This is especially the case where the legal form of the obligation is
concerned, but may well surface also with more innocent attempts to delegate
authority away from parties to the international sphere.

One suggestion to unravel the complex dynamic of effectiveness and legitimacy
is to focus on enhanced decision-making in the UNFCCC.'* The legal vacuum of
unadopted Rules of Procedure and pushing the limits of “consensus” do not seem
like sustainable strategies.'” The idea of voting has recently been floated by several
scholars.'?” This is often justified by highlighting the problems of a consensus-based
decision-making structure: “Moving the climate change agenda forward multilater-
ally among 195 parties to the UNFCCC is proving to be a serious challenge [...] The
turn today toward a multipolar world indicates that approaches based on consensus

125 Antto Vihma and Kati Kulovesi, “Strengthening the Global Climate Change Negotiations”,
Nordic Council of Ministers Working Paper (forthcoming, 2012).

126 Vihma, “Climate of Consensus”, supra, note 15.

127%One of the core findings of our research program is that the current consensus principle as it is
being implemented in the climate negotiation, but also in many other international environmental

negotiations, is obsolete.” Professor Frank Biermann, interview with Deutsche Welle 27 March 2012,
available at: http://www.dw.de/dw/article/0,,15840057,00.html (last accessed on 25 May 2012).
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are unlikely to produce results”.'*® While procedural reforms do not offer “low hanging
fruits” in the short term, strengthening the basis of decision-making for the future
of global climate governance would be a productive exercise that could, in time,
contribute to a positive cycle of increased legitimacy and effectiveness.

In general, the constructivist point of view does not see hard law, or credible
compliance and enforcement systems, as key motivators for states in international
regimes, as measuring the utilitarian value of compliance and non-compliance is not
the central issue. For rationalists, regimes as “information providers” have been a
centrepiece for research,'” as compliance mechanisms in a broader sense begin
with observability. More empirical research is needed on which functions can be
effectively covered with soft law and which would require a hard law approach.
These insights would, in turn, feed back into the more theoretical debates between
rationalists, constructivists and the critical formalist scholars.

In Koskenniemi’s view, the practice-oriented approach and emphasis on the
contextual — as argued for in this essay — can turn international law into an apologist
deference to power. In his work, “apology” has at least two distinct meanings,
namely referring to international law as being descriptive of what states do, and
international law as reflecting the wishes or values of its subjects (which might not
be “good”)."* From the viewpoint of this essay, which is more open to rationalist
argumentation than Koskenniemi’s deconstruction, only the first is a concern. It is,
in essence, the classic realist challenge. Future research would duly benefit from
answering the call by examining international agreements with a legalization
approach, from a broad and practice-oriented perspective.

128Rafael Leal-Arcas, “Top-Down versus Bottom-Up Approaches for Climate Change Negotiations:
An Analysis”, 6 IUP Journal of Governance and Public Policy 6 (2011).

12Many scholars have discussed these issues, see for example Xinuan Dai, International Institutions
and National Policies (Cambridge: Cambridge University Press, 2007).

13 Notably, the classic critique presented by Koskenniemi is not only about international law being
apologetic, but about being caught between the destructive dynamics of apology and utopia. See
Koskenniemi, From Apology to Utopia, supra, note 69.



Chapter 8
Compliance and Enforcement
in the Climate Change Regime

Meinhard Doelle

Abstract This chapter tracks the work of the compliance committee under Kyoto
Protocol since the operationalization of the Kyoto compliance system in 2006.
The basic elements of the compliance system, including its facilitative and enforce-
ment branches, are described. Key issues brought before the committee between
2006 and 2012 are reviewed. In particular, the effectiveness of the more active
enforcement branch is assessed through the first seven issues of implementation
brought before the branch. The case against Greece, the first matter considered by
the branch, is considered in detailed, followed by an assessment of issues raised in
the six subsequent cases. Finally, some opportunities to strengthen the Kyoto com-
pliance system are identified.

8.1 Introduction

The Kyoto compliance system has long been recognized as a testing ground for
compliance theory.! While compliance theorists actively debated the relative merits
of self-interest and norm-building in motivating countries to meet their international
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commitments, negotiators of the Kyoto compliance system strove to develop a
compliance system that would be capable of building norms and facilitating compli-
ance while at the same time deterring parties that might be tempted make a calcu-
lated choice not to comply. The result of these negotiations was the Kyoto compliance
system, including its facilitative and enforcement branches.’

The Kyoto compliance system is enabled in Article 18 of the Kyoto Protocol.?
It was negotiated over a 4-year period following the signing of the Protocol. The
resulting Compliance Procedures were then formally adopted by way of a decision
of the Conference of the Parties serving as the Meeting of the Parties to the Kyoto
Protocol (COP/MOP) at its first meeting in Montreal in 2005.* This was followed,
after some initial experience, by Rules of Procedure developed by the compliance
committee and adopted by the COP/MOP.’

The compliance committee established under the Compliance Procedures has
functioned since 2006 in the form of a plenary, a bureau, and two branches. One
branch, the facilitative branch, serves to facilitate countries efforts to comply with
obligations under the Kyoto Protocol. The other branch, the enforcement branch,
serves to impose consequences in case of non-compliance with specific obligations.

The plenary of compliance committee consists of the members of the facilitative
and enforcement branches. The chairs and vice-chairs of the two branches consti-
tute the bureau. Each branch is composed of one member from each of the five
regional groups of the United Nations, one member representing small island States,
and two members each from Annex I countries and Non-Annex I countries. An
alternate is appointed for each member of the committee in case a member is
unavailable. Decisions are to be made by consensus whenever possible. In case
consensus is not possible, a majority of three-quarters is required for any decision
of the committee or one of its branches. In addition, decisions by the EB require the
support of a majority of both Annex I and non-Annex I members.

See also Jutta Brunnée, “A Fine Balance: Facilitation and Enforcement in the Design of a
Compliance for the Kyoto Protocol”, 13 Tulane Environmental Law Journal (2000), 223; Meinhard
Doelle, From Hot Air to Action? Climate Change, Compliance and the Future of International
Environmental Law (Toronto: Carswell, 2005); Peggy Rodgers Kalas and Alexia Herwig, “Dispute
Resolution under the Kyoto Protocol”, 27 Ecology Law Quarterly (2000), 53; and David G. Victor,
“Enforcing International Law: Implications for an Effective Global Warming Regime”, 10 Duke
Environmental Law and Policy (1999), 147.

2 Sebastian Oberthiir and René Lefeber, “Holding Countries to Account: The Kyoto Protocol’s
Compliance System Revisited After Four Years Of Experience”, 1 Climate Law (2010), 133. See
also René Lefeber and Sebastian Oberthiir, “Key Features of the Kyoto Protocol’s Compliance
System” in Jutta Brunnée, Meinhard Doelle & Lavanya Rajamani, Promoting Compliance in an
Evolving Climate Change Regime (Cambridge: Cambridge University Press, 2012).

3Kyoto Protocol to the United Nations Framework Convention on Climate Change, 10 December
1997, UN Doc. FCCC/CP/1997/L.7/add. 1, 37 International Legal Materials (1998), 22, Art. 18.
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Kyoto Protocol, 92, UN Doc. FCCC/KP/CMP/2005/8/Add.3, 30 March 2006.
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KP/CMP/2006/Add.1, 2 March 2007, 17, and UN Doc. FCCC/KP/CMP/2008/11/Add.1, 19 March
2009, 14.
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The plenary is responsible for reporting to the COP, and for the overall adminis-
tration of the compliance process. The bureau receives and reviews questions of
implementation brought to the compliance committee and determines which branch
of the compliance committee is responsible for responding to the issues raised. The
facilitative branch is generally responsible for assisting Parties in their efforts to meet
their commitments under the Kyoto Protocol. This includes providing advice, and
otherwise facilitating compliance with respect to Articles 5 and 7 of the Protocol.

With respect to Articles 5 and 7, the mandate of the facilitative branch overlaps
with that of the enforcement branch, which has a mandate to determine compliance
and impose consequences of non-compliance with these provisions. In addition to
providing advice on Articles 5 and 7, the facilitative branch has the exclusive man-
date to address questions of implementation with respect to supplementarity under
Articles 6, 12, and 17, Article 3.14 dealing with effects of mitigation measures on
developing countries, and reporting on demonstrable progress under Article 3.2.

The jurisdiction of the enforcement branch is limited to provisions that have a
clear link to the emissions reduction target under Article 3.1. In addition to the
emission reduction obligation itself, this includes accounting and reporting obliga-
tions necessary to determine a Party’s emissions and mitigation efforts, and the
eligibility to participate in emissions trading, joint implementation and the clean
development mechanism. All other commitments under the Kyoto Protocol are
subject to facilitation, but not subject to enforcement.

Decisions of the enforcement branch regarding compliance with Article 3.1 will
generally follow the review of the final reports submitted by a Party under Article 8
at the end of the commitment period, which are expected to be concluded in 2014.6
Before a determination of noncompliance is made at this point, Parties will be pro-
vided with an opportunity to come into compliance by purchasing the necessary
credits from another Party. Under Part XIII of the compliance annex, a Party may
purchase credits for compliance purposes up to 100 days after the expert review
process for the commitment period under Article 8 is declared by the conference of
the Parties to be concluded.’

The importance of the distinction between the two branches becomes apparent in
light of the consequences applied by each of the branches. The facilitative branch,
under part XIV of the Annex on compliance, can apply the following consequences:

e Provision of advice and facilitation of assistance;

* Facilitation of financial and technical assistance, including technology transfer
and capacity building;

e Formulation of recommendations to a Party on what could be done to address
concerns about a Party’s ability to comply with its obligations.?

®Until the end of the first commitment period, the focus of the enforcement branch will be on
compliance with accounting and reporting rules under Articles 5 and 7.

7 Compliance Procedures, supra, note 4, Part XIII, Additional Period for Fulfilling Commitments
at 74.

81bid., in particular Part XIV, Consequences Applied by the Facilitative Branch at 75.
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The enforcement branch has the power to apply the following consequences:
e Declaration of noncompliance;

* Requiring a Party to submit a compliance action plan, which would include an
analysis of the causes of non-compliance, measures to be taken to return to
compliance, and a timetable for implementing the measures;

* Suspending a Party’s eligibility to use the mechanisms, if a Party is found
not to meet one of the eligibility requirements;

* Incase of failure to meet its emissions reduction target under Article 3.1, deducting
from the Party’s assigned amount for the second commitment period 1.3 times
the amount of excess emissions from the first commitment period.’

The most substantive consequence of not meeting the first commitment period
target, therefore, is the reduction of the assigned amount in the second commitment
period.'°

The compliance process is generally initiated by referring questions of imple-
mentation to the bureau for a determination of which branch has jurisdiction. There
are three ways issues can come before the compliance committee: as a result of a
review of a country’s submissions by an expert review team under Articles 5 and 7,
at the initiative of a Party that realizes it requires assistance in meeting one of its
obligations, or at the request of another Party that questions compliance of a Party
with one of its obligations.!!

The process described is generally open to the public and reasonably transparent.
However, there are provisions in the compliance agreement'” that can reduce or
eliminate the transparency of the process to a point where it risks losing its credibility.
There are broad powers, for example, to prevent information from being made public
until after the conclusion of the process. Similarly, there is provision for the hearings
of the enforcement branch to take place in private. These powers have generally
not been exercised to date except for deliberations of the committee, which have
generally been held in private.

The agreement provides for an appeal process, but grounds for appeal are limited
to due process issues. The Conference of the Parties (COP) serves as the appeal
body, and decisions being appealed stand pending the appeal. This is designed to
ensure that the appeal process, which can take some time given that the COP gener-
ally only meets once a year, is not used as a way to delay application of conse-
quences of non-compliance. '

°Tbid., Part XV, Consequences Applied by the Enforcement Branch at 75.
10 Also referred to as borrowing or restoration.
" Compliance Procedures, supra, note 4, para. 3, at 70.

121bid., paras. 4-6 at 70; Ibid., Part IX, Procedures for the Enforcement Branch, para. 2 at 71; Ibid.,
Part X, Expedited Procedures for the Enforcement Branch, para. 1 at 72.

3 The appeal process has been utilized once to date, in a case involving Croatia discussed below.
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In summary, the Kyoto compliance system operates through its facilitative and
enforcement branches, a plenary, and a bureau. Compliance issues can be referred
either by a party or by an Expert Review Team (ERT). Matters referred are to be
allocated by the bureau to the appropriate branch. The compliance procedures
include detailed rules on the composition and functions of the two branches, the
bureau, and the plenary. The compliance procedures furthermore outline the general
process to be followed, and the powers of each branch. The rules of procedure,
supplemented by working arrangements adopted by the plenary, detail the process
implemented to give effect to the compliance procedures.'*

The entry into force of the Kyoto Protocol was delayed until 2005."5 As a result,
the work of the compliance committee did not get underway until 2006, only 2 years
before the start of the first commitment period.'® This delay had particular implica-
tions for the work of the facilitative branch (FB), given that one of its main tasks
was to assist parties in preparing for a range of obligations. Many of the obligations
subject to facilitation in some way related to parties’ commitments to report and to
reduce their greenhouse gas emissions for the first commitment period. The oppor-
tunity to actively work with parties to assist in this process was, as a result of the
delay, reduced by 6 years.

It is therefore not surprising that the FB has been relatively inactive. The enforce-
ment branch (EB), on the other hand, has been relatively busy dealing with the
estimation, reporting, and verification of emissions and credits of Annex I parties.
The focus of the EB initially was on compliance with rules under Articles 5 and 7
for initial eligibility to trade under the Kyoto mechanisms. It has since transitioned
into the second phase of its work, the ongoing compliance with rules under Articles
5 and 7. The third phase of its work, compliance with parties’ emission-reduction
obligations for the first commitment period, is not expected to start until well over a
year after the end of the commitment period.

When it was first negotiated in 2001, the general expectation of parties was that
the Kyoto compliance system would serve the climate change regime for a long
time. While this is still possible, the future of the Kyoto compliance system is very
much uncertain as a result of the ongoing negotiations of the post-2012 climate
change regime. At the time of writing, it is unclear to what extent the regime will
continue to be built around binding emission-reduction commitments and whether
or under what circumstances those commitments will be subject to international

141t is worth noting that the application of the current compliance system under Kyoto is focussed
on developed countries, but there are elements that could be utilized for developing-country parties
in the future. An interesting question in reviewing the current system, therefore, would be what
adjustments would have to be made to expand the application of this kind of compliance system to
address monitoring, reporting, and verification involving developing countries.

15 See Meinhard Doelle, “The Kyoto Protocol; Reflections on its Significance on the Occasion of
its Entry into Force”, 27 Dalhousie Law Journal (2005), 556.

18 The first commitment period under the Kyoto Protocol started on 1 January 2008 and runs until
31 December 2012.
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enforcement. It remains to be seen, therefore, how much the experience to date will
be considered and built upon in the design of the compliance system of the emerging
climate change regime.

The uncertainty over the future of the climate change regime also has immediate
implications for the current compliance system. First, the requirement that parties
make up missed emission reductions in the subsequent commitment period is an
effective enforcement tool only if there are subsequent commitment periods. The
closer we come to the end of the first commitment period before the post-2012
regime is finalized, the greater will be the temptation of parties at risk of missing
their emission-reduction target to either reject a second commitment period alto-
gether or to incorporate the expected consequence into their second commitment
period targets. With every passing year of uncertainty, the risk of parties not taking
the work of the compliance committee seriously increases. Much of the work of the
EB is yet to come, and the uncertainty over the future of the climate regime is at risk
of increasingly affecting its work.!”

Regardless of the future of the Kyoto compliance system, much of its work is on
issues that will continue to be important both for the climate change regime and
for other multilateral environmental agreements. While it is impossible to make
accurate predictions about the future of the climate change regime after 2012, it is
nevertheless valuable to reflect on the experience with the Kyoto compliance system,
whether for improvements to the Kyoto compliance system itself or for MEA
compliance more generally.

8.2 The Facilitative Branch

Until the Kyoto compliance system was designed, facilitation had been the domi-
nant approach to compliance in Multilateral Environmental Agreements (MEAs).!8
MEAs offer a rich experience with facilitation, though not in the context of the
rigorous reporting and review requirements in Articles 5, 7, and 8 of the Kyoto
Protocol.”” One would expect the experience with facilitation under the Kyoto
compliance system to offer new insights into reporting and review, as well as on the
more general experiment with the combination of facilitation and enforcement.

17 Already, Canada has withdrawn from the Kyoto Protocol and Japan has indicated that it is not
going to take on a second commitment period target. Both parties are among those considered most
likely to struggle to meet their first commitment period targets. The federal government in Canada,
in fact, had previously declared in 2007 that it would not meet its target.

18 See Jane Bulmer, “Compliance Regimes in Multilateral Environmental Agreements”, in Jutta
Brunnée, Meinhard Doelle and Lavanya Rajamani (eds.), Promoting Compliance in an Evolving
Climate Change Regime (Cambridge: Cambridge University Press, 2012).

1% See, for example, Montreal Protocol on Substances that Deplete the Ozone Layer, 16 September
1987, amended at London on 29 June 1990, amended at Copenhagen on 25 November 1992,
amended at Vienna in 1995, amended at Montreal on 17 September 1997, and amended at Beijing
on 3 December 1999, in force 1 January 1989, 1522 United Nations Treaty Series (1989), 3.
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The FB was expected to play an important role in the Kyoto compliance system,
both as an early-warning system for compliance matters which ultimately might be
subject to enforcement, and to deal with the range of commitments not subject to the
jurisdiction of the EB. Whether it lived up to expectations is considered in this
section.

The only substantive matter referred to the FB to date has been a submission filed
by South Africa in its capacity as chair of the G-77/China bloc. The submission was
filed with respect to Austria, Bulgaria, Canada, France, Germany, Ireland, Italy,
Latvia, Liechtenstein, Luxembourg, Poland, Portugal, Russia, Slovenia, and the
Ukraine. The focus of the submission was to bring to the attention of the FB a number
of instances of late filing of reports on demonstrable progress by Annex I countries
toward meeting their emission-reduction targets. The letter submitted by South
Africa reads in part as follows:

South Africa, as Chairman of the Group of 77 and China, on behalf of the Group of 77
and China, is submitting a question of implementation to the Compliance Committee, for
consideration by the Facilitative Branch. ... This question of implementation is raised
against those Parties who have not provided their reports demonstrating progress, even after
a period of nearly six months from the January 1 deadline.?

The submission requested the branch to investigate the alleged violations and
to consider whether they were indicative of potential non-compliance with more
substantive requirements, such as Article 3.1 of the Kyoto Protocol. The FB decided
not to proceed against Latvia and Slovenia as both countries had submitted the
required documentation by the time the branch met to consider the submission. This
decision not to proceed was approved with two abstentions and one vote against.?!

With respect to the other parties, the members of the branch could not agree on
whether the submission in the form of a letter from South Africa on behalf of the
Group of 77 and China properly brought the matter before the compliance committee.
The dispute was over the requirement that questions of implementation be brought
by a party or by an Expert Review Team. The branch was split on whether the
submission by South Africa was properly filed by a party. As a result, the FB was
not able to make a preliminary decision to proceed or not to proceed.

The branch failed to comply with the requirement to make a preliminary decision
within 3 weeks of the referral of a question of implementation, and reported this
failure to the compliance committee.?> The Rules of Procedure approved by the

2 Letter submitted by South Africa: CC 2006-1-1/FB, available at http://unfccc.int/kyoto_proto-
col/compliance/facilitative_branch/items/3786.php (last accessed on 8 April 2012).

2l See Decision not to proceed against Slovenia CC-2006-14-2/Slovenia/FB and Decision not to
proceed against Latvia CC-2006-8-3/Latvia/FB , available at http://unfccc.int/kyoto_protocol/
compliance/facilitative_branch/items/3786.php (last accessed on 8 April 2012).

22See Report to the Compliance Committee on the Deliberations in the Facilitative Branch relating
to the Submission entitled “Compliance with Article 3.1 of the Kyoto Protocol” (Party concerned:
Canada), CC-2006-3-3/FB, available at: http://unfccc.int/kyoto_protocol/compliance/facilitative_
branch/items/3786.php (last accessed on 8 April 2012).
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COP/MOP in Nairobi in 2006 now clarify the process for making submissions of
this kind. To date, no further referrals have been made to the FB, either by a party
of by an ERT.”

It is noteworthy that the FB has not had any opportunity to facilitate compliance
with emission-reduction targets of Annex I parties. Appling the FB process to
Canada, for example, would have been an interesting test of facilitation for Annex I
parties with respect to their emission-reduction targets. A possible trigger for the
work of the FB with respect to Canada would have been the so-called demonstrable
progress report or its national communications.? There might have been value in
providing the FB with the opportunity to schedule a meeting or some form of
consultation with a party that may be at risk of missing its target based on the
demonstrable progress report filed.

In 2010, the FB branch took a modest step toward proactively facilitating
compliance. The FB initiated contact with Monaco with respect to Monaco’s delay
in submitting its fifth national communication. In the letter, the FB offers facilitation
and advice, and seeks a response from Monaco.? There has been some further com-
munication between the FB and Monaco resulting from this initial letter, suggesting
that Monaco has accepted the FB’s role in this regard.?

8.3 The Enforcement Branch

The work of the enforcement branch of the Kyoto compliance system is of particu-
lar interest because it is the first time that an MEA has taken enforcement seriously.
The EB has to date been confronted with seven questions of implementation related
to a party’s compliance with its Kyoto commitments. The cases involve Greece,

2 The immediate concern raised by the South Africa submission was the split between Annex I and
Non-Annex I parties on this issue. The broader concern is the difficulty of bringing matters before
the FB. The fact that no party was willing to follow up the South Africa submission on its own is
telling in this regard. It suggests a fear of reprisal by individual parties.

2 Clare Breidenich and Daniel Bodansky, “Measurement, Reporting and Verification in a Post-
2012 Climate Agreement” (2009 Pew Center on Global Climate Change), available at: http://www.
pewclimate.org/docUploads/mrv-report.pdf (last accessed on 8 April 2012), at 15, where the
authors discuss the difference in rigour of the reporting obligations for inventories and reporting on
mitigation measures. The requirements for inventories are much more specific, making it much more
likely that an ERT would trigger the compliance process for inventories than for mitigation
measures including progress toward commitment-period targets. Clear standards for reporting on
mitigation measures would be an essential foundation for more effective facilitation and enforcement
of compliance with mitigation commitments.

5 See report on decision to send letter to Monaco, available at: http://unfccc.int/kyoto_protocol/
compliance/facilitative_branch/items/3786.php (last accessed on 8 April 2012).

% See 10th Meeting of the FB, 11-12 October 2011, “Provisions Related to Facilitation: Advice
and Facilitation”, available at: http://unfccc.int/kyoto_protocol/compliance/facilitative_branch/
items/3786.php (last accessed on 8 April 2012).
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Canada, Croatia, Bulgaria, Romania, Ukraine, and Lithuania. All cases to date have
had to follow the expedited procedures in section X of the Compliance Procedures,
set up to ensure the time-sensitive issue of eligibility to utilize the Kyoto mecha-
nisms is dealt with in an expedited manner. Section X provides shorter timelines
than the general procedures and establishes specific rules for the reinstatement of
eligibility to participate in the mechanisms.?’

The case against Greece is reviewed in detail, as it offered the first opportunity to
observe the functioning of the EB. As such, it provides a good opportunity to illus-
trate the general process followed by the EB. The other six cases are drawn upon to
highlight new issues they raise about the functioning of the EB. Significant changes
to the process in these subsequent cases that signal an evolution of the process are
also identified.?

8.3.1 Proceedings Against Greece

This case represents the first question of implementation brought before the EB. As
noted above, a question of implementation can be brought before the compliance
committee either by an ERT or by a party; the bureau determines whether it comes
within the jurisdiction of the EB, the FB, or both. Once the EB receives a question
of implementation from the bureau, it conducts a preliminary review of the issue
raised and makes a determination on whether to proceed. If the EB decides to
proceed, the party under investigation is informed of this decision. It then has the
right to request a hearing and make written submissions. The party can also request
under section VIII(6) of the compliance procedures that information be kept private
until the conclusion of the proceedings. The EB will usually hear from the party, the
ERT, any other party, as well as from any independent experts it feels are needed to
resolve the issue raised. The EB can also request specific information from the party
under investigation, and can consider submissions from non-parties. There are set
timelines for the major steps in the process.

After the hearing, the EB makes a preliminary finding as to whether the party is
in compliance. The party has an opportunity to comment on the preliminary finding.
If it does not, the preliminary finding stands as the final decision of the EB. If the
party submits comments on the preliminary finding, the EB issues a final decision
in light of the comments filed. The EB has to give reasons for its decisions.
A finding of non-compliance will result in a range of consequences depending on

*"The expedited procedures can take a maximum of 17 weeks, whereas the general procedures can
take up to 36 weeks.

2 For a more detailed assessment of the first four cases before the EB, see Meinard Doelle,
“Experience with the Kyoto Compliance System”, in Jutta Brunnée, Meinhard Doelle and Lavanya
Rajamani, Promoting Compliance in an Evolving Climate Change Regime (Cambridge: Cambridge
University Press, 2012).
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the nature of the violation. A key part of the process is the preparation of a compliance
plan within 3 months of the determination of non-compliance, with regular updates
thereafter on the implementation of the compliance plan. Key substantive require-
ments for the compliance plan are set out in Section XV (2) of the Compliance
Procedures.

The case against Greece was the first opportunity to test this process. It resulted
from the ERT’s review of the initial report filed by Greece and from the ERT’s in-
country review of Greece’s national system for the estimation of emissions and the
preparation of information required under Article 7 of the Kyoto Protocol.”® The
ERT summed up the situation as follows:

The ERT concludes from the information contained in the initial report and the additional
information received during and after the in-country review that the national system of
Greece does not fully comply with the guidelines for national systems under Article 5,
paragraph 1 of the Kyoto Protocol (decision 19/CMP.1) and the guidelines for the prepara-
tion of the information required under Article 7 of the Kyoto Protocol (decision 15/CMP.1).
In particular, the ERT concludes that the maintenance of the institutional and procedural
arrangements; the arrangements for the technical competence of the staff; and the capacity
for timely performance of Greece’s national system is an unresolved problem, and therefore
lists it as a question of implementation.*

The ERT report was received by the compliance committee on 31 December
2007. It was allocated by the bureau to the enforcement branch on 7 January 2008.
On 22 January 2008, the EB decided unanimously, by way of an electronic system
for taking decisions outside of a conventional meeting, to proceed with the case
against Greece.*' A number of steps followed in short order. Greece was informed
of the decision to proceed. It requested a hearing and filed a written submission in
February 2008.3> The EB requested expert advice from members of the ERT and
from independent experts. The request for expert advice included a list of specific
questions to be addressed by the experts.

A hearing of the EB was held in March of that year, followed by a preliminary
finding of non-compliance.® Greece filed further written submissions in response to
the preliminary finding. At a further meeting of the EB in April, the preliminary
finding was confirmed. No submissions were filed by non-parties. Once the EB

»Kyoto Protocol, supra, note 3, Arts. 5, 7.

3'See Report of the Review of the Initial Report of Greece: CC-2007-1-1/Greece/EB, 8 January
2008, par. 244, available at: http://unfccc.int/kyoto_protocol/compliance/enforcement_branch/
items/5455.php (last accessed on 8 April 2012). See also par. 5-10 of the ERT Report, including
table 1.

3 Decision on Preliminary Examination: CC-2007-1-2/Greece/EB, available at: http://unfccc.int/
kyoto_protocol/compliance/enforcement_branch/items/5455.php (last accessed on 8 April 2012).
32 Written Submission of Greece: CC-2007-1-5/Greece/EB, 26 February 2008, available at: http://
unfccce.int/kyoto_protocol/compliance/enforcement_branch/items/5455.php (last accessed on 8
April 2012).

¥ See Preliminary Finding: CC-2007-1-6/Greece/EB, 6 March 2008, available at: http://unfccc.int/
kyoto_protocol/compliance/enforcement_branch/items/5455.php (last accessed on 8 April 2012).
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made its finding of non-compliance, the process shifted to the consequences of
non-compliance and Greece’s efforts to remedy the problems identified. Greece filed
two successive compliance plans and made a formal request to the EB for eligibility
to use the Kyoto mechanisms. This process took until November 2008, when the EB
decided that Greece had come into compliance.

The key steps in this process are now considered in more detail.

8.3.1.1 First Hearing Regarding Greece

The third meeting of the EB served as the first hearing in the case against Greece.**
It was held on 4 and 5 March 2008, in accordance with Rule 9 of the Rules of
Procedure. Most of the meeting was held in public, but the deliberations on the
preliminary finding were held in private. The public portions of the hearing are
accessible by webcast. Greece did not seek to prevent disclosure of information to
the public, nor did the EB.

Substantively, the focus of the question of implementation raised by the ERT was
on the transition of the role of “technical consultant” from the National Observatory
of Athens (NOA) to the National Technical University of Athens (NTUA). Greece
appears to have relied heavily on the NOA in establishing its national system. While
the ERT had no concerns with the work done by the NOA, the heavy reliance on an
outside consultant raised concerns about the capacity of the government officials
responsible for the national system. It also raised concerns about the decision to
switch consultants from the NOA to the NTUA. Throughout the EB proceedings,
there was disagreement over the actual extent of the responsibility of the technical
consultant. At least some of the ERT members were of the view that the consultant
had overall responsibility for Greece’s national system and that government officials
lacked the capacity to oversee the work of the consultant.> Greece took the position
that the responsibility throughout rested with the responsible Ministry, not with
either the old or the new technical consultant.

Knowledge transfer was a central concern for the ERT, both with respect to the
transfer from the NOA to the NTUA and for possible future transfers of responsibility.
A key problem appears to have been that the description of the organizational structure,
and the role of the consultant in maintaining Greece’s national system ignored the
fact that the consultant’s responsibility was to be transferred from NOA to NTUA.
Greece’s response appears to have been that it would ensure the transition would
take place properly, but without providing the detail necessary to satisfy the ERT
with respect to knowledge transfer.*

3 The meeting was held on 4-5 March 2008 in Bonn. The webcast is available at: http://unfccc.int/
kyoto_protocol/compliance/enforcement_branch/items/5455.php (last accessed on 8 April 2012).
35 See webcast of 4-5 March 2008 meetings in Bonn. The webcast is available at: http://unfccc.int/
kyoto_protocol/compliance/enforcement_branch/items/5455.php (last accessed on 8 April 2012).
% The capacity of the new responsible entity was an issue at least in principle, in that the ERT was
not able to verify its capacity during the in-country review.
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The new system was first explained by Greece in its written submission to the
EB. The experts invited to the March 2008 meeting of the EB, some of whom were
members of the original ERT, seemed pleased with the new system as described by
Greece, but felt that the capacity of the new Greek team (consisting of new Ministerial
staff and the NTUA) could not be assessed based on the submission. The invited
experts, including the ERT members, felt that a further in-country review was
required to confirm the capacity of the new team.

The timing of the transition of responsibility had not enabled the ERT members
to meet with the NTUA who had taken over responsibility for the maintenance of
the national GHG inventory system after the ERT’s in country visit. Therefore, the
ERT members felt that they could not conclude that the maintenance of Greece’s
national system was in good hands with the NTUA. The concern appeared in part to
be a result of discussions with the original technical consultant involved, the NOA,
during the in-country review. NOA staff had indicated that they had not been
engaged in any knowledge transfer to NTUA.

The contract between the Ministry for the Environment, Physical Planning and
Public Works of the Government of Greece and NOA ended in April 2007. An
agreement between the Ministry and the NTUA to take over as technical consultant
was not reached until December 2007. In the interim, the Ministry had sole respon-
sibility for the maintenance of the national system. During the course of the EB
hearings, Greece indicated that it had increased the capacity of the Ministry by
hiring six new staff, that the new technical consultant would play a less prominent
role than the previous consultant, and that a workshop would be held to ensure
knowledge transfer from NOA to NTUA.

The key issue in the end seemed to be whether another full in-country review or
some other process (such as a modified in-country review, a centralized review, or a
desk review) was needed to ensure that there was now capacity to manage the inventory
going forward. In this regard, Greece pointed out that if the transition had happened
after a successful initial in-country review, the transition would have triggered a
desk review, not another in-country review. This raised the question for the EB
whether in light of the ERT’s findings (including the finding that the NOA process
had been adequate and that the problem really had to do with the transition), there
was still a need for an in-country review of the national GHG inventory system.

In-session documents, including working drafts of reports and decisions were
not available from the UNFCCC website, and requests for these documents were
denied, making it difficult at times to follow the work of the EB in detail through the
webcasts.?” Electronic communications among members of the EB were also not
available, even though the EB did conduct some of its formal business electronically
to reduce travel time and cost.* No observers registered to attend the March 2008
meeting of the EB.¥

37E-mail communication requesting these documents is on file with the author.
3 Such as the preliminary decision to proceed made on 22 January 2008.
% The author was the first registered observer at the April 2008 meeting of the EB.
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The process used by the EB is not an adversarial process with both sides represented
and the EB playing the role of judge. Neither the UNFCCC secretariat not the ERT
is playing the role of prosecutor. This suggests that members of the EB need to take
a pro-active role in bringing out and exploring critical issues. It is clear from the
webcast that some members of the EB were more comfortable with this role than
others.

8.3.1.2 Preliminary Finding

After the public hearing, the EB went into a private session for its deliberations.
The result was a preliminary finding of non-compliance. Reasons for the decision
are somewhat limited. The following are the key provisions of the preliminary
finding:

16. The information submitted and presented has not been sufficient for the
enforcement branch to conclude that the question of implementation has now
been fully resolved. Additional information is required that specifically
addresses whether and how the national system is maintained through transi-
tions. The enforcement branch agrees with the expert advice provided that a
further in-country review of Greece’s new national system, in conjunction
with a review of an annual inventory report generated by this national system,
is required for the enforcement branch to assess present compliance with the
guidelines.

17. The enforcement branch determines that Greece is not in compliance with the
guidelines for national systems under Article 5, paragraph 1, of the Kyoto
Protocol (decision 19/CMP.1) and the guidelines for the preparation of the
information required under Article 7 of the Kyoto Protocol (decision 15/
CMP.1). Hence, Greece does not yet meet the eligibility requirement under
Articles 6, 12 and 17 of the Kyoto Protocol to have in place a national system
in accordance with Article 5, paragraph 1, of the Kyoto Protocol and the
requirements in the guidelines decided thereunder.

18. In accordance with section XV, the enforcement branch applies the following
consequences:

(a) Greece is declared to be in non-compliance.

(b) Greece shall develop a plan referred to in paragraph 1 of section XV and
submit it within 3 months to the enforcement branch in accordance with
paragraph 2 of section XV. The plan should demonstrate measures to
ensure the maintenance of the national system through transitions and
include appropriate administrative arrangements to support an in-country
review by the expert review team of the new national system of Greece,
coordinated by the secretariat in conjunction with a review of an annual
inventory report generated by this national system.
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(c) Greece is not eligible to participate in the mechanisms under Articles 6, 12 and
17 of the Protocol pending the resolution of the question of implementation.

19. These findings and consequences take effect upon confirmation by a final decision
of the enforcement branch.*

8.3.1.3 Written Submissions

On 8 April 2008, Greece filed a written submission in response to the preliminary
finding of the EB.* The main point made in the submission is that regardless of the
difficulties at the time of the ERT review, the transition in Greece was complete as
of the date of the 8 April submission. According to the submission, the Ministry had
improved its capacity, the new technical consultant had been hired, and the work-
shop between the NOA and NTUA had been held. Greece stated, moreover, that it
had submitted its new inventory. Greece took the position that the quality of the new
inventory should answer any question about its national system and that in these
circumstances it would be inappropriate to hold up its access to the Kyoto mechanisms
for the purpose of conducting an in-country review.

The submission filed by Greece also raised a question about the consistency in
ERTSs’ approaches to referrals to the EB. The submission made the point that many
of the issues raised regarding Greece had been raised by other ERTs in other initial
reviews conducted for other parties without raising questions of implementation.
Greece argued that as a matter of consistency, therefore, these issues should not
delay Greece’s eligibility to use the mechanisms.

8.3.1.4 Further Hearing

The main purpose of the second hearing on 16 and 17 April was to review the
preliminary finding in light of the comments from the party.* The EB considered
whether Greece’s submissions warranted any change to the preliminary decision or
whether it should be adopted as final. The Chair clarified at the outset that Greece was
not yet required to comply with the terms of the preliminary decision. Specifically,
Greece was not yet required to submit a compliance action plan on how Greece
would bring its national system into compliance. Greece was required to act only if
the preliminary finding of non-compliance were affirmed through a final decision.
At the April 16 hearing, the EB went through Greece’s April 2008 submission in
detail to consider whether the submission warranted a change to the preliminary finding.

“See Preliminary Finding: CC-2007-1-6/Greece/EB, available at: http://unfccc.int/kyoto_protocol/
compliance/enforcement_branch/items/5455.php (last accessed on 8 April 2012).

41 Further Written Submission of Greece: CC-2007-1-7/Greece/EB, available at: http://unfccc.int/
kyoto_protocol/compliance/enforcement_branch/items/5455.php (last accessed on 8 April 2012).
“The meeting was held on 16—17 April 2008 in Bonn. The webcast is available at: http://unfccc.int/
kyoto_protocol/compliance/enforcement_branch/items/3785.php (last accessed on 8 April 2012).
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Concerns raised by EB members focused on the fact that there was no information
on how Greece would better prepare for the eventuality of another transition in the
future, and that experts at the April hearing continued to take the position that some
form of in-country review would be needed to confirm that the new team (consisting
of the new Ministry staff and NTUA) had the capacity and had effected the transfer
of the relevant knowledge to properly maintain the national system.

8.3.1.5 Final Decision

The final decision of the EB, released on 17 April 2008, confirms the preliminary
finding of non-compliance as well as the consequences identified in the preliminary
finding.** As of the date of the final decision, Greece was declared to be in non-
compliance, was required to submit a compliance plan within 3 months, and was
declared ineligible to participate in the mechanisms.

The decision was not unanimous. Unfortunately, there are no reasons given for
the one dissenting vote. At the October 2008 meeting of the compliance committee,
the plenary clarified that, in the future, members of either branch who cast a dissent-
ing vote will be able to provide an explanation in the report of the meeting, but that
that explanation will not be part of the decision. It remains to be seen whether mem-
bers will avail themselves of this opportunity in a meaningful way.

8.3.1.6 Greece’s Compliance Plan

In accordance with the 17 April decision of the EB, Greece filed its compliance plan
on 16 July 2008.** The plan contemplated an in-country review to take place in
September 2008, and otherwise indicated that Greece’s current system was adequate
to address the concerns expressed by the EB in the 17 April decision.

At the meeting of the EB on 6 and 7 October 2008, Greece’s compliance plan
was reviewed and found to be inadequate in addressing the issues raised in the April
decision and the requirements in Section IV(2) of the Compliance Procedures.
In particular, the branch noted that the document contained no plan on how to
improve future transitions of responsibility for components of its national system.
The report was also found to be inadequate in its form, in that it did not specifically
respond to each of the issues raised in the April decision. Furthermore, the EB
clearly did not accept Greece’s position that everything was in order and that the
in-country review was the only event that stood in the way of having its eligibility
reinstated.

# See Final Decision: CC-2007-1-8/Greece/EB, 17 April 2008, available at: http://unfccc.int/
kyoto_protocol/compliance/enforcement_branch/items/5455.php (last accessed on 8 April 2012).
4 See Plan Pursuant to Final Decision CC-2007-1-9/Greece/EB, 16 July 2008, available at: http://
unfccc.int/kyoto_protocol/compliance/enforcement_branch/items/5455.php (last accessed on 8
April 2012).


http://unfccc.int/kyoto_protocol/compliance/enforcement_branch/items/5455.php
http://unfccc.int/kyoto_protocol/compliance/enforcement_branch/items/5455.php
http://unfccc.int/kyoto_protocol/compliance/enforcement_branch/items/5455.php
http://unfccc.int/kyoto_protocol/compliance/enforcement_branch/items/5455.php

180 M. Doelle

The EB confirmed that it could not make a final decision about Greece’s state
of compliance without access to the written report from the ERT on its follow-up
in-country review of Greece’s national system in September. There was some
discussion at the EB’s October 2008 meeting about the time-delay in reviewing
the compliance plan submitted by Greece, and there was general agreement that
in the future the EB should endeavour to respond within 4 weeks. The EB noted
that the Rules of Procedure with respect to the review of compliance plans were
inadequate, and proposed amendments.*

8.3.1.7 Final Resolution

Greece filed a revised compliance plan on 27 October 2008. The matter was resolved
on 13 November 2008, when the EB, on a request by Greece, decided to grant it
eligibility to participate in the mechanisms. The decision is based on the written
report of the ERT following its in-country review in September 2008 and the revised
compliance plan. The ERT report concluded that Greece had made considerable
improvements in the implementation of its national system, and that it had addressed
the EB’s and ERT’s concerns about future transitions in responsibility for maintain-
ing its national system. The revised compliance plan was found to be in compliance
with the formal requirements set out in the EB’s 17 April decision. On this basis,
Greece was found to be in compliance and it was declared eligible to use the Kyoto
mechanisms.

8.3.2 Subsequent Proceedings Before the EB

There have been six further questions of implementation brought before the EB, one
against Canada and five against eastern European countries. All seven cases have
followed the same basic process, though subsequent cases have benefitted from
the rules of procedures developed in 2007 and more generally from the experience
gained by the enforcement branch over time. Key issues that arose out of the subse-
quent six cases are briefly outlined in this section of the chapter.

8.3.2.1 Canada

At the heart of the question of implementation before the EB with respect to Canada
was a delay in establishing Canada’s national registry. A national registry is a
computerized system used to track holdings of greenhouse gas credits, and is a

4 See Compliance Committee 2008 Annual Report, UN Doc. FCCC/KP/CMP/2008/5, Annex I,
available at: http://unfccc.int/kyoto_protocol/compliance/plenary/items/3788.php (last accessed
on 8 April 2012)
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requirement for all Annex I parties. The question of implementation did not extend
to any actual accounting of emissions. Canada’s declared intention not to meet its
emission reduction target by the end of 2012 was not before the EB.#

Canada’s approach in its written and oral submissions was not to dispute the ques-
tion of implementation raised, but to point out that the problem had been addressed and
that the registry was now in place. Canada took the position that it was in compliance
at the time of the hearing, and that there was therefore no point in the EB proceeding
further with the question of implementation raised. The EB agreed not to proceed, but
to Canada’s displeasure made a point of noting Canada’s past non-compliance.

The key new issue raised by the proceedings against Canada was whether it is
appropriate for the EB to make reference to past non-compliance of a party or
whether, in the instant case, it should have simply found Canada to be in compliance
because the registry was established by the time the hearings were held. It seems
clear that if the EB is to serve its role of motivating parties to comply by bringing
instances of non-compliance to the attention of the public, being able to bring attention
to past non-compliance may be a valuable tool.

8.3.2.2 Croatia

In this case the issues raised by the ERT centered on an attempt by Croatia to add
3.5 megatonnes of CO, eq. to its assigned amount. The ERT concluded that the 3.5
Mt enlargement was not in accordance with modalities established under decision
13/CMP.1 and raised this as an issue of implementation. Croatia claimed this amount
based on a recognition of Croatia’s special circumstances by the COP prior to
Croatia joining the Kyoto Protocol.

The EB concluded that the flexibility provided for in Articles 4.6 of the UNFCCC
and 3.5 of the Protocol does not extend to additions to the assigned amount.
Furthermore, the recognition of Croatia’s special circumstances in 7/CP.12 was
made by the UNFCCC’s COP, and not by the Protocol’s COP/MOP. Thus the EB
concluded that there was no basis on which Croatia could claim special treatment
for the determination of its assigned amount under the rules of the Protocol.¥

The EB essentially decided that any recognition of special circumstances under
the UNFCCC had to be confirmed by the COP/MOP to be applicable to Croatia’s
Kyoto obligations. The EB also concluded that the flexibility for EITs under the
Kyoto Protocol is limited to the choice of base year. Decision 7/CP.12 is based on
the Convention, which allows for more flexibility with respect to EITs. Essentially,
the EB acknowledged Croatia’s special circumstances, but concluded that it was up
to the COP/MOP to consider these circumstances and take appropriate action in
light of the more limited flexibility under the Kyoto Protocol.

46 See Oberthiir, “Holding Countries to Account”, supra, note 2, at 154.

47See Final Decision: CC-2009-1-8/Croatia/EB, 26 November 2009, available at: http://unfccc.int/
kyoto_protocol/compliance/enforcement_branch/items/5456.php (last accessed on 8 April 2012).
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The decision of the EB was appealed by Croatia, representing the first time the
compliance mechanism’s appeal provisions have been used. Croatia’s Notice of
Appeal includes the following grounds: violation of Article 31, paragraphs 1, 2, and
3(b), as well as Article 32 of the Vienna Convention on the Law of Treaties; improper
application of Article 3, paragraph 5, of the Kyoto Protocol; violation of COP and
COP/MOP decisions and provisions of the Kyoto Protocol; violation of the equal-
treatment principle; and violation of the procedures and mechanisms relating to
compliance, in particular: indication of information relevant to the decision; the right
to respond; and the independence, impartiality, and conflict-of-interest principles.*®
Croatia withdrew its appeal in 2011, before a final decision from the COP/MOP.

8.3.2.3 Bulgaria

The case against Bulgaria was triggered as a result of a question of implementation
raised in the 2009 ERT report on Bulgaria.® In this case, the ERT concluded that
Bulgaria’s national system did not operate in accordance with the Guidelines for
National Systems for the Estimation of Emissions by Sources and Removals by sinks
under Article 5, paragraph 1, of the Kyoto Protocol.*® The ERT was also not satisfied
with institutional arrangements and arrangements for technical competence of staff
within the national system involved in the inventory-development process.>!

The problems identified were not new; nevertheless, in-country and desk reviews
carried out in previous years had not resulted in issues of implementation with respect
to these ongoing problems. The ERTSs had, of course, fulfilled their role in facilitating
compliance by making recommendations for improvements to Bulgaria’s national
system, but had chosen not to engage the compliance committee until 2010.

The matter was referred to the EB, which followed the same general process estab-
lished in previous cases. Bulgaria filed a detailed submission prior to the EB’s prelimi-
nary finding of non-compliance. After a hearing on 10 May 2010, the EB issued its
preliminary finding, essentially confirming the findings of the ERT with respect to
Bulgaria’s inventories of emissions and sinks, particularly with respect to institutional
arrangements and staff. The conclusions of the EB were confirmed in its final decision
rendered at the conclusion of the meeting of the EB on 28 June 2010. The focus of
the decision was the requirement of a compliance plan, regular updates, and a further
in-country review. Compliance with the decision of the EB took Bulgaria until
February, 2011, when its eligibility to use the Kyoto mechanisms was re-instated.

* See Notice of Appeal filed by Croatia, available online at http://unfccc.int/resource/docs/2010/
cmp6/eng/02.pdf (last accessed on 8 April 2012).

* See Report of the Review of the Initial Report of Bulgaria, UN Doc. FCCC/ARR/2009/BGR,
availableat: http://unfccc.int/kyoto_protocol/compliance/questions_of_implementation/items/5538.
php (last accessed on 8 April 2012).

% Decision 19/CMP.1, Guidelines for national systems under Article 5, paragraph 1, of the Kyoto
Protocol, UN Doc. FCCC/KP/CMP/2005/8/Add.3, 30 March 2006.

' Bulgaria ERT Report, supra, note 49, at para. 194.
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The extent of Bulgaria’s difficulties and the length of time it has already taken to
try to resolve them are perhaps the key aspects of this case. The fact that this matter
had not previously come before either the FB or the EB must be considered a short-
coming of the process, even if ERTs have been diligent in working with Bulgaria to
resolve these issues. This is a case where both branches could have been engaged.
The EB in its findings limited itself more or less to a finding of non-compliance and
to identifying a process of determining when Bulgaria has come into compliance.
While this is entirely appropriate for the EB, it would seem that Bulgaria is in need
of more detailed advice on the steps it needs to take. The EB could have referred the
matter to the FB to fill this gap.

This case also serves to illustrate the problem of triggering primarily through
ERT referral. It seems clear that ERTs reviewing Bulgaria’s inventory system have
had concerns and have identified problems for some time, but decided, until 2010,
not to raise them as questions of implementation. The first in-country review likely
should have resulted in referral to the FB or perhaps even the EB. If the FB had the
responsibility to review each ERT report and the power to initiate proceedings on its
own, it would seem likely that this would have led to a pro-active approach to this
matter years earlier. The end result is that this ongoing problem first came before the
EB with only 2 years left before the end of the commitment period.

8.3.2.4 Romania, Ukraine and Lithuania

The three most recent cases involving Romania, Ukraine and Lithuania arise out of
the ERT reviews of the parties’ 2010 annual submission. As a result of these reviews,
the ERT raised questions of implementation regarding the national system of each
of these parties. The process followed in each case was similar to the one used in
previous cases. Romania, Ukraine and Lithuania were each found to be in non-
compliance and were asked to submit a compliance plan.

At the time of writing, only Ukraine had submitted its compliance plan and had
completed the implementation of the compliance plan to the satisfaction of the EB.
As a result, Ukraine had its eligibility re-instated in March, 2012. With respect to
Romania, the EB had accepted the compliance plan submitted by Romania, and
was awaiting a second update on its implementation. Lithuania had not yet filed its
compliance plan.

8.4 Observations on the Experience to Date

Overall, the Kyoto compliance system has performed remarkably well given the
circumstances, particularly with respect to the requirements for initial eligibility
and the establishment of national systems and inventories by Annex I parties.
Considerable facilitation appears to have occurred at the ERT level with respect to
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the requirements of Articles 5, 7, and 8. It seems that the threat of formal proceedings
before the compliance committee has been an effective motivator for parties to
cooperate with ERTs.

A few key shortcomings of the Kyoto compliance system can nevertheless be
identified based on the experience to date. They are discussed below. The most
obvious is that the triggers for proceedings before the two branches have proven to
be inadequate. The adequacy of the “consequences” has also been brought in doubt,
largely by Canada’s declared intention not to work toward its emission-reduction
target, but also, as explained below, by the inactivity of the FB. Transparency is a third
key area. The role of key actors in the compliance system is also briefly discussed.*?

8.4.1 Triggering

Triggering is perhaps the most obvious shortcoming of the current system. The
compliance system allows self-triggering by parties, party to party triggering, and
triggering by ERTs. The self-trigger has not been used. The party-to-party trigger
was attempted once and failed. The limitation of self-triggering and party-to-party
triggering was, of course, recognized in the design of the system. Triggering by
ERTs was offered as the solution. This solution will likely prove adequate with
respect to the emission-reduction obligations at the end of the first commitment
period. It is less clear that it has been adequate in allowing the compliance commit-
tee to act early to encourage compliance in a pro-active, preventative manner.

The ERT process has not been an adequate triggering process to date. In particular,
the triggering of proceedings before the FB has been practically non-existent, in
spite of clear evidence of numerous concerns and violations under the jurisdiction
of the FB. The most notable example is the inability of either branch of the compli-
ance system to take any action in response to Canada’s declared intention as early
as 2007 not to meet its emission-reduction target. The stakes for the compliance
system were particularly high with respect to Canada, as its position struck at the
core of the Kyoto Protocol. Yet, the compliance committee could not act, and had to
rely on the threat of the ultimate consequences to be applied in 2015 as the only tool
within the system to encourage Canada to change its position.>

32 For a more detailed discussion on the lessons learned from the Kyoto compliance system, see
Meinhard Doelle, Jutta Brunnee and Lavanya Rajamani, “Conclusion: Promoting Compliance in An
Evolving Climate Regime”, in Jutta Brunnee, Meinhard Doelle and Lavanya Rajamani, Promoting
Compliance in an Evolving Climate Regime (Cambridge: Cambridge University Press, 2012).

31n light of Canada’s recent decision to withdraw from the Kyoto Protocol altogether, one might
be inclined to take the view that even with an appropriate trigger, there was nothing the compliance
committee could have done to convince an unwilling party to change its position. In the end, how-
ever, this is an unanswered question. Would proceedings before the compliance committee have an
impact on the position of the Canadian government? Would it affect its relationship to other par-
ties? Would it affect the credibility of the government domestically? Would it affect the domestic
debate on this issue?
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8.4.2 Consequences

On the enforcement side, the main question regarding consequences is whether the
experience to date warrants a reconsideration of the adequacy of the ultimate conse-
quences of non-compliance. Leaving aside the immediate problem of the uncertain
future of the Kyoto Protocol and the fact that targets for a second commitment
period are uncertain as a result, what could be done to increase the likelihood that
parties acting out of short-term self-interest are nevertheless motivated to comply
with their obligations?

One step forward would be a safeguard against using the compliance process to
continuously borrow from future commitment periods. Parties could be prevented
from borrowing in two sequential commitment periods, and instead be required to
pay a financial penalty. The 1.3 rate could be increased in case of repeated failure to
meet emission-reduction targets. The compliance action plan could be made subject
to more rigorous international review and approval for repeat offenders. An interna-
tional compliance fund could be reconsidered as a means of preventing repeated
borrowing, particularly in light of the need to finance mitigation and adaptation in
developing countries.** Such a compliance fund could, for example, require payment
for each ton of carbon missed at a rate equal to or higher than the cost of achieving
the reductions during the commitment period, and make the funds available to non-
Annex I parties for mitigation or adaptation purposes.

On the facilitative side, the main issue regarding consequences is whether the FB
should have access to concrete tools and resources to assist parties in their effort to
meet commitments, particularly with respect to tracking of emissions, sinks, credits,
and reporting. The FB should be able to offer help in the form of funding and exper-
tise, certainly in the context of EITs. In situations where facilitation extends to
developing countries, this becomes even more important. Providing the FB with
such tools may encourage less developed parties that experience compliance
difficulties to self-report to the branch.

8.4.3 Transparency of the Process

When the compliance system was negotiated, there were legitimate concerns that
transparency had been weakened in the late stages of the negotiations with the inclu-
sion of section VIII(6), which allows information to be kept from the public until
the conclusion of the proceedings on request by the party being investigated at the
discretion of the EB.> It is encouraging that this mechanism has not been used, and

** For a discussion of the consideration of a compliance fund in the negotiations of the Kyoto
compliance system, see Doelle, From Hot Air to Action, supra, note 1, at 60.

3 See Doelle, From Hot Air to Action, supra, note 1, at 136.
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that the committee and its two branches have made considerable efforts toward
transparency. Examples include webcasting proceedings other than deliberations on
decisions, a straightforward mechanism for observers to attend public meetings, and
full access to all key documents on the UNFCCC website.’® Nevertheless, a few
transparency issues have arisen from the experience to date.

One limitation of the current process is that public proceedings frequently make
reference to working documents that are not publicly accessible, making it difficult
to follow the discussions taking place. In order for the webcasts to truly create
transparency, working documents that are the subject of discussion should be
provided, unless there is an overriding reason why they cannot be made available
to the public.

A second issue relates to the increasing use of electronic means of communication,
in place of meetings. While this practice should be encouraged, exchanges by
electronic means that otherwise would be public should be made publicly available.
In essence, e-mail exchanges should be treated like in-person meetings—they
should be public unless there is a reason to keep them confidential. Currently,
the form instead of the substance of communication dictates whether information
is accessible.

A third issue relates to the level of detail offered in annual reports and decisions
of the committee and its branches. The EB has gradually provided more detail in
its decisions, and this trend should be encouraged and continued. More detailed
reasons can help fill in some of the gaps left by the inaccessibility of working documents
and e-mails.

8.4.4 Roles of Key Actors

The ERT process generally appears to be working well. It is, however, not consis-
tently bringing issues of implementation before the compliance committee. This has
been a concern from the time of the first case against Greece. The case against
Bulgaria would seem to reinforce the point. Consistency is clearly an issue for the
ERT process. Whether the review by ERTs, in particular through in-country reviews,
is sufficiently detailed and frequent for the credibility and integrity of the reporting
system is unclear based on the experience to date. It may be worth considering
complementary ways to review and verify emissions and credits, such as through
direct engagement of civil society in reporting methodological issues.”’

% Surprisingly, to date no submission has been made by civil society, and there have only been very
few registered observers.

S7For example, there could be a formal process through which civil society could be encouraged to
register to review and publically comment on ERT reports. These comments could then be considered
by the appropriate branch, and could potentially even feed into a branch-based triggering process.
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As a group, the members of the compliance committee appear to have served
the process reasonably well. There are few indications of voting along party lines.>®
The expertise of members appears to vary, resulting in some members being very
engaged while others seeming to limit their involvement to a narrow range of issues.
It is noteworthy that some members appear to have technical expertise, whereas
others seem to have legal expertise. To deal with technical issues, the EB has made
extensive use of outside experts, being careful to draw on ERT members and inde-
pendent experts. Legal issues, however, have not been resolved through the use of
outside experts. This may need to be rethought if legal disagreements continue to
arise within the EB.*® One solution would be to provide the compliance committee
with access to independent legal advice.

The COP/MOP has to date been relatively unengaged with the work of the com-
pliance committee. This may be partly due to its focus on the post-2012 negotia-
tions. As a general rule, this may be a good thing, as it will limit political interference
in the work of the committee. In defining an appropriate role for the COP/MOP,
timing, the number of parties, and the political nature of the COP/MOP all need to
be taken into consideration. Its role as the ultimate overseer of the process without
much direct involvement generally seems appropriate.

The role of secretariat has been the subject of some discussion within the EB.
The secretariat has been resistant to requests from members of the EB to provide
preliminary analysis of cases that come before it. The impartiality of the secretariat
and the independence of the compliance committee appear to be the main reasons.
On balance, it would seem that the secretariat’s approach has generally been appro-
priate. Limits in the capacity, resources, and expertise of members of the branches
should be addressed directly, rather than blurring the line between the secretariat
and the members of the compliance committee. However, a review of ERT reports
for consistency by the secretariat would seem appropriate.

8.5 Conclusion

Much of the focus of the work of the compliance committee to date has been on
developing and testing its basic rules of procedure. The seven cases before the EB,
and the case brought by South Africa on behalf of the G-77/China before the FB,
stand out as the main sources of experience with the Kyoto compliance system to
date. These are early days for the Kyoto compliance system, and one would be well

3 The South Africa submission to the FB on behalf of the G-77, and the one abstention on the final
decision in the Croatia case are perhaps worth noting here. One issue to watch in this regard are the
voting rules, which can serve to encourage block voting along Annex I/non-Annex I lines.

% One prominent example was a discussion of the Plenary in 2007 on an issue related to the timing
of early eligibility. The webcast of the October 2007 annual meeting is available at http://unfccc.
int/kyoto_protocol/compliance/plenary/items/3788.php (last accessed on 8 April 2012).
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advised not draw firm conclusions about the effectiveness of the compliance system
based on this limited experience. Nevertheless, it is clear that the EB is off to a
promising start. At the same time, the experience does suggest that the compliance
system is underutilized. A number of issues, ranging from delays in reporting to
methodological issues and Canada’s decision to abandon its emission-reduction
obligation, have either not come before the branches or have not done so in a timely
manner.

Overall, the Kyoto experiment to combine facilitation and enforcement shows
considerable promise. The main task ahead is to encourage more and better facilita-
tion, and to adjust the consequences as needed. The good news is that the experience
to date suggests that enforcement can and does encourage constructive facilitation,
even if the facilitation to date has been carried out by ERTs rather than the FB. On
the enforcement side, the process seems to be reasonably effective, efficient, and
fair. There are still details to be worked out, but the current system offers a strong
basis to work from.
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Chapter 9

The New Framework for Climate Finance
Under the United Nations Framework
Convention on Climate Change:

A Breakthrough or an Empty Promise?

Yulia Yamineva and Kati Kulovesi

Abstract In this chapter, we first show that the framework for climate finance
under the United Nations Framework Convention on Climate Change (UNFCCC)
has been controversial, fragmented and insufficient to meet the growing financing
needs of developing countries for adaptation and mitigation. We then describe and
analyze the reformed framework for climate finance under the UNFCCC. We argue
that the establishment of the Green Climate Fund constitutes an important milestone
and progress has also been made in other respects. However, long-standing divides
and mistrust between developed and developing countries have shaped the negotia-
tions and continue to be reflected in their outcomes (and non-outcomes). This,
together with the lack of clarity over long-term sources of finance, casts shadows
over the future effectiveness of the new framework.

9.1 Introduction

Climate finance has rapidly evolved into a critical area of international climate
policy and law. One of the reasons is that it cuts across other key elements of inter-
national climate change cooperation, namely adaptation, mitigation and technology.
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To avoid dangerous anthropogenic climate change, considerable new investments
are needed in the coming decades to turn the course of the global economy and
reduce developing country emissions below business-as-usual growth projections.
Developing countries will also need funding to adapt to the unavoidable impacts of
climate change. This is particularly true for the most vulnerable countries, such as
small island developing States (SIDS), least developed countries (LDCs) and Africa.

Under the United Nations Framework Convention on Climate Change
(UNFCCC),' finance for developing countries is provided through the Convention’s
financial mechanism. This constitutes, however, just one of several sources of
climate finance, which include a range of multilateral and bilateral sources, as well
as the private sector. Estimates show that climate finance through the UNFCCC has
been modest in comparison to bilateral funding and private sector investments; it
is estimated at less than US$0.3 billion annually for climate change mitigation.?
The Clean Development Mechanism (CDM) under the Kyoto Protocol® plays a special
role, providing an additional US$3-10 billion annually in the form of payments for
carbon credits.* Bilateral assistance for climate-related purposes is estimated at
US$5.8 billion a year, while climate funds outside the Convention provide around
USS$2 billion, and other multilateral assistance is estimated at about US$3 billion a
year.’ Key multilateral sources for climate funding outside the UNFCCC include the
Climate Investment Funds, established in 2008, and UN agencies and other interna-
tional bodies. Private sector finance in the form of investments is estimated at US$35
billion a year, most of which goes for renewable energy.® As for adaptation, estimates
of current funding range from US$1 to 4 billions per year, with funding through the
specialized adaptation funds constituting less than 10%.”

It is clear that funding currently available under the UNFCCC and the Kyoto
Protocol is insufficient compared to the investment and financial flows needed to
address climate change.® Additional external funding for climate change mitigation
and adaptation will be particularly important for developing countries in sectors
that depend on government investment and financial flows.® Reform of the
Convention’s financial mechanism, mobilization of new resources and strengthening

"'United Nations Framework Convention on Climate Change, New York, 9 May 1992, in force 21
March 1994, 31 International Legal Materials (1992), 849. (UNFCCC).

2Susanna Olbrisch et al., “Estimates of Incremental Investment for and Cost of Mitigation Measures
in Developing Countries”, 11 Climate Policy (2011), 970, at 981, Table 6.

3 Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 10
December 1997, in force 16 February 2005, 37 International Legal Materials (1998), 22.

4 Olbrisch et al., “Estimates of Incremental Investment for and Cost of Mitigation Measures in
Developing Countries”, supra, note 2, at 981.

>Ibid.

°Ibid.

"Joel Smith et al., “Development and Climate Change Adaptation Funding: Coordination and
Integration”, 11 Climate Policy (2011), 987, at 990-992.

8 UNFCCC, Investment and Financial Flows to Address Climate Change (October 2007), para. 5.
°Ibid., para. 10.
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the governance structures for climate finance have therefore been key themes in the
ongoing negotiations on strengthening the UNFCCC regime, launched by the
thirteenth session of the Conference of the Parties (COP) in Bali in 2007.

While there is general agreement among UNFCCC Parties on the need to increase
financial flows to address climate change, considerable differences remain concern-
ing many of the critical details. Some of the most divisive issues have included the
respective roles of the private sector and public funding from developed countries.
Climate finance negotiations have tended to surface long-standing divides between
developed and developing countries, including a mutual lack of trust'® and dissatis-
faction with Annex I and non-Annex I countries’ respective levels of commitment
under the UNFCCC.!" The basic dynamic has been that developing countries high-
light developed countries’ historical responsibility for climate change and their
better capacity to act. Developed countries in turn, have resisted detailed funding
commitments, especially those requiring public funding from their governments.

The negotiations have been further complicated by the fact that in the two decades
following the adoption of the UNFCCC, several developing countries have experi-
enced rapid economic growth leading to a significant increase in their greenhouse
gas emissions. The world is also changing in terms of developing countries’ economic
and financial capacities. Meanwhile, many developed countries are struggling to
cope with diminishing industrial production, aging populations and unsustainable
amounts of sovereign debt. While it has been argued that the current financial crisis
should not be allowed to interfere with much-needed reforms to the financial mech-
anism of the UNFCCC,"? it will undoubtedly affect discussions concerning the scale
of public finance by developed countries. At the same time, the world’s poorest
countries remain desperately vulnerable with their populations, economies and
infrastructure increasingly exposed to the adverse impacts of climate change — a
problem they have not caused and are unable to prevent. The current system for
climate finance is inadequate to meet even the most urgent needs of these countries.
These broader issues should be kept in mind when focusing on the legal and gover-
nance framework for climate finance under the UNFCCC.

In this chapter, we will start by describing the basic legal and institutional frame-
work for climate finance under the UNFCCC prior to the recent reforms. We argue
that the framework used to be fragmented, controversial and insufficient to meet the
growing funding needs of developing countries to address climate change. We then
proceed to describe progress made during the long-term negotiations, highlighting
agreements at COP 15 in Copenhagen, COP 16 in Cancun and COP 17 in Durban.
Notably, the decision by COP 16 in 2010 to establish the Green Climate Fund

0 Richard B. Stewart, Benedict Kingsbury and Bryce Rudyk, “Climate Finance for Limiting
Emissions and Promoting Green Development”, in Richard B. Stewart, Benedict Kingsbury and
Bryce Rudyk (eds), Climate Finance: Regulatory and Funding Strategies for Climate Change and
Global Development (New York and London: New York University Press, 2009), 3, at 15.

'See similarly Luis Gomez-Echeverri and Benito Miiller, “The Financial Mechanism of the
UNFCCC: A Brief History ”, ECBI Policy Brief, April 2009, at 1.

21bid., at 4.
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and the commitment by developed countries at COP 15 in 2009 to collectively
mobilize US$100 billion of long-term climate finance annually by 2020 are impor-
tant milestones.'> We argue that the recent advances lay foundations for an improved
governance structure for climate finance under the UNFCCC. However, we will
also highlight the main sticking points in the negotiations where considerable
challenges remain, especially concerning the critical issue of funding sources and
measuring, reporting and verifying (MRV) financial support. We conclude by arguing
that the emergent new climate finance framework under the UNFCCC holds
significant promise. However, there are no guarantees that it will live up to the high
expectations. Crucially, the question of funding sources remains unanswered and is
likely to be affected by the financial crisis and sovereign debt problems of developed
countries at least in the short-term.

9.2 Pre-2012 Legal and Governance Framework
for Climate Finance Under the UNFCCC

9.2.1 Principles and Basic Commitments

The basic obligation for developed countries to provide financial assistance to
developing countries to address climate change is contained in Article 4.3 of the
UNFCCC and affirmed in Article 11 of the Kyoto Protocol. According to Article
4.3 of the UNFCCC, countries listed in Annex II of the Convention “shall provide
new and additional financial resources” to developing countries “to meet the agreed
full costs” of implementing their general commitments and reporting obligations
under the Convention. The Article further states that Annex II countries shall provide
finance to developing countries to cover “the agreed full incremental costs” of
implementing mitigation measures. It identifies the need for adequacy and predict-
ability of finance, and the importance of appropriate burden-sharing among devel-
oped countries. Further obligations are contained in Article 4.4 of the Convention,'*
which requires Annex II Parties to assist particularly vulnerable developing coun-
tries with adaptation costs, and in Article 4.5 concerning technology transfer."

3Decision 1/CP.16, The Cancun agreements: outcome of the work of the Ad Hoc Working Group
on Long-term Cooperative Action under the Convention, UN Doc. FCCC/CP/2010/7/Add.1,
15 March 2011.

4 UNFCCC, supra, note 1, Art. 4.4 requires Annex II Parties to “assist developing countries that
are particularly vulnerable to the adverse effects of climate change in meeting costs of adaptation
to those adverse effects.” Article 4.8 of the UNFCCC requires Parties to give “full consideration”
to actions that are needed under the UNFCCC to meet the needs and concerns of developing coun-
tries arising from the adverse effects of climate change. Such actions can relate to funding, insur-
ance and the transfer of technology.

51bid., Art. 4.5 requires Annex II Parties to take “all practicable steps to promote, facilitate and
finance technology transfer to other Parties, in particular developing country Parties, to enable
them to implement the Convention’s provisions.”
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The legal structure of financial commitments in the UNFCCC reflects the principle
of common but differentiated responsibilities and respective capabilities.'® Annex 11
countries with financial obligations towards developing countries are those that
were members of the Organization for Economic Cooperation and Development
(OECD) in 1992 when the Convention was adopted. The term ‘developing country’
has not been defined in the Convention, leading to the question whether all non-
Annex I parties fall under the definition."” The group of non-Annex I countries
includes a wide range of countries and not all of them consider themselves
to be developing countries or associate themselves politically with the Group of 77
and China.'® The most notable examples include Chile, Mexico, the Republic of
Korea, Israel and the Group of Countries of Central Asia, Caucasus, Albania and
Moldova. In practice, UNFCCC Parties have not managed to agree on a definition
of a ‘developing country’ and all non-Annex I countries are, in theory, eligible for
funding through the Convention’s financial mechanism." Not all of them have,
however, availed themselves of this opportunity. Furthermore, Annex I countries
undergoing the process of transition to a market economy (EITs) also receive
financial support through the UNFCCC. Although the Convention initially envisaged
that funds would assist developing countries, in practice, assistance to EITs has
subsequently moved higher up on the climate policy agenda — despite resistance by
developing countries.?

9.2.1.1 Controversies Over the Scale of Funding

The scale of funding for developing countries under the UNFCCC has been a highly
controversial issue over the past two decades. The controversies originate from the
fact that the Convention does not specify the level of resources to be provided for
developing countries by Annex II Parties.?! Article 11.3(d) of the UNFCCC requires
the COP to work with the operating entity of the financial mechanism to determine
“in a predictable and identifiable manner of the amount of funding necessary and
the conditions under which that amount shall be periodically reviewed.” Developing
countries initially proposed that the COP —rather than Annex II parties or the Global
Environment Facility (GEF) — should assess the scale of resources needed by devel-
oping countries to implement their commitments under the Convention.?? Developed

"Ibid., Art. 3.1.

17 Farhana Yamin and Joanne Depledge, The International Climate Change Regime: A Guide to
Rules, Institutions and Procedures (Cambridge: Cambridge University Press, 2004), at 272.

181bid., at 274.
“1bid., at 273.
7bid., at 265.
2'bid., at 267.
21bid.
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countries, being traditionally reluctant to undertake stringent and specific international
financing commitments, opposed the idea. The compromise was a provision in the
Memorandum of Understanding between the GEF and the COP, according to which
the GEF Council and the COP will jointly determine the aggregate GEF funding
requirements for the purposes of the Convention.”* COP 3 subsequently adopted
further guidance on this, indicating that prior to each GEF replenishment, the COP
is to make an assessment of the amount of funds necessary to assist developing
countries.? The assessment should take into account: the agreed full costs of pre-
paring national communications; agreed full incremental costs of implementing
other developing country commitments; information from the GEF on approved
projects and programmes as well as those turned down due to lack of resources; and
other funding sources available for implementation of the Convention.”> These
assessments have not, however, led to concrete numbers being agreed by the COP.%
In practice, therefore, “it has been the GEF Secretariat and the Trustee who make
assessments and funding scenarios on the basis of estimates of what the donors are
willing to contribute.””’

9.2.1.2 Controversies Over Definitions of “New and Additional”
Funding and “Incremental Cost”

As explained above, Article 4.3 of the Convention requires that funding be “new
and additional.” The Convention does not define, however, the concept of “new
and additional” finance leaving room for diverse interpretations. The emphasis
on additionality reflects developing countries’ fear that official development
assistance (ODA) will be repackaged as climate-related finance. However, the
additionality of developed country financing contributions is a difficult question
both politically and technically.” On the political side, to measure the additionality
of financial support, countries need to negotiate a common baseline and agree on
what counts as climate finance.” Even if this politically sensitive problem is resolved,

B 1bid.

2 Ibid., at 268. See also Decision 12/CP.3, Annex to the Memorandum of Understanding on the
determination of funding necessary and available for the implementation of the Convention, UN
Doc. FCCC/CP/1997/7/Add.1, 25 March 1998.

»1bid.

% See, for example, Decision 9/CP.10, Assessment of funding to assist developing countries in
fulfilling their commitments under the Convention, UN Doc. FCCC/CP/2004/10/Add.1, 19 April
2005, para. 1, which merely provides that the assessment report prepared by the Secretariat, in
collaboration with the GEF, constitutes an input from the COP to the negotiations on the fourth
GEF replenishment.

2" Gomez-Echeverri and Miiller, “The Financial Mechanism of the UNFCCC”, supra, note 11, at 6.
% Yamin and Depledge, The International Climate Change Regime, supra, note 17, at 276.

Tbid.
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a further, more technical issue persists as to how effectively collect financial data
from various government departments and international organizations.*

Some COP decisions contain hints on as to what can be considered as a baseline
for new and additional finance. For instance, in the context of the establishment of
the Special Climate Change Fund (SCCF) and the Least Developed Country Fund
(LDC Fund), COP 7 indicated that “there is a need for funding, including funding
that is new and additional to contributions which are allocated to the climate change
focal area of the Global Environment Facility and to multilateral and bilateral funding,
for the implementation of the Convention.”*! Further, another decision by COP 7 on
funding under the Kyoto Protocol included a similar definition.*”> The language of
these two decisions suggests that “new and additional” climate finance refers to the
increase of funds in relation to those provided in the context of the implementation
of the Convention. However, this definition does not seem to have been adopted
by all Parties. Annex I Parties have been required to report in their national
communications on “new and additional” financial resources provided to developing
countries as well as on how they determined such resources as “new and additional
As the latest compilation and synthesis of the fifth national communications
shows, developed country Parties have used different approaches to defining “new
and additional” finance.* While several of them referred to the increase in climate-
related funding over a reporting period, others defined “new and additional finance”
in relation to the pledges made in the Bonn Agreements on the implementation of
the Buenos Aires Plan of Action.’> Some countries, including the United Kingdom,
suggested that the “new and additional” nature of their contributions should be
measured against the target of providing 0.7% of their gross national income in
ODA by 2013.%¢

Also the notion of ‘incremental cost’ in Article 4.3 of the UNFCCC has generated
controversy over the years. As Yamin and Depledge indicate, the concept “raises
politically sensitive issues about the sustainable development pathways developing

3 Tbid.

3! Decision 7/CP.7, Funding under the Convention, UN Doc. FCCC/CP/2001/13/Add.1, 21 January
2002, para. 1(a).

3 Decision 10/CP.7, Funding under the Kyoto Protocol, UN Doc. FCCC/CP/2001/13/Add.1,
21 January 2002, para. 1(a).

¥ Guidelines for the Preparation of National Communications by Parties Included in Annex I to the
Convention, UN Doc. FCCC/CP/1999/7, 16 February 2000, paras. 50-56. (Guidelines for Annex
I National Communications).

¥ Compilation and synthesis of fifth national communications. Note by the secretariat. Addendum.
Financial resources, technology transfer, vulnerability, adaptation and other issues relating to the
implementation of the Convention by Parties included in Annex I to the Convention, UN Doc.
FCCC/SBI/2011/INF.1/Add.2, 20 May 2011, paras. 45-47.

¥ Decision 5/CP.6, The Bonn Agreements on the implementation of the Buenos Aires Plan of
Action, UN Doc. FCCC/CP/2001/5, 25 September 2001.

% Compilation and synthesis of fifth national communications, supra, note 34.
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countries can and should follow.”*” This is because the notion of ‘incremental costs’
aims to exclude baseline costs and limit financing under the Convention to the
benefits of the global environment.* This means that the activity eligible for financing
must be compared to a baseline scenario and the activity that it will replace or make
redundant.*® Or, in the words of Yamin and Depledge, “the incremental costs of a
project are the difference in costs between doing a project that achieves national
goals but does not give global environmental benefits and doing one that does not.”*
While for many mitigation projects, it is a fairly straightforward task to calculate the
incremental cost of a cleaner technology, this is not the same for adaptation projects
which often have only local benefits.*!

Since the adoption of the Convention, the COP and the GEF have attempted to
clarify the notion of incremental costs and simplify its application.*? In practice, the
GEF has played an important role in operationalizing the concept through its fund-
ing decisions, including through the highly controversial Resource Allocation
Framework, a system for allocating funds between countries based on country per-
formance and potential to generate global environmental benefits. This system did
not take into account vulnerability to impacts of climate change and adaptation
needs and was described by some as a “de facto effort by the GEF to fine-tune its
interpretation of the concept of incremental costs, based on the World Bank indica-
tors designed without consulting the UNFCCC COP.”* The GEF recently replaced
the Resource Allocation Framework with a new policy that takes into consideration
countries’ GDP in the allocation of funds.

9.2.2 Financial Mechanism and Special Funds

Financial assistance to developing countries under the UNFCCC is provided through
the financial mechanism. In addition, the Convention recognizes that financial assis-
tance to developing countries can also be provided through bilateral, regional and
other multilateral channels. The basic provisions concerning the financial mecha-
nism can be found in Article 11 of the Convention. Accordingly, the financial mech-
anism provides financial resources “on a grant or concessional basis.” The mechanism
is to function “under the guidance of” the COP and “be accountable” to it. Article

37Yamin and Depledge, The International Climate Change Regime, supra, note 17, at 278.

38 Charlotte Streck, “Ensuring New Finance and Real Emission Reduction: A Critical Review of
the Additionality Concept”, 5 Carbon and Climate Law Review (2011), 158, at 162.

¥1bid.
40Yamin and Depledge, The International Climate Change Regime, supra, note 17, at 280.

“'Erik Haites, Development Perspectives for a Post-Copenhagen Climate Financing Architecture
(OECD, 2010), at 12-13.

“Yamin and Depledge, The International Climate Change Regime, supra, note 17, at 278.
4 Gomez-Echeverri and Miiller, “The Financial Mechanism of the UNFCCC”, supra, note 11, at 3.
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11 also states that the operation of the financial mechanism can be trusted to one or
more international entities. Article 21 of the Convention designated the GEF as the
interim operating entity of the Convention’s financial mechanism and COP 4 later
confirmed the GEF’s role, subject to review every 4 years.*

UNFCCC Parties have subsequently established four funds. The SCCF and
the LDC Fund are both managed by the GEF. The Adaptation Fund, however, is
managed by the Adaptation Fund Board (AFB) under the authority and guidance of
Conference of the Parties serving as meeting of the Parties to the Kyoto Protocol
(COP/MOP). In 2010, COP 16 established the Green Climate Fund, managed by the
Green Climate Fund Board, and designated it as an operating entity of the
Convention’s financial mechanism. The following paragraphs provide an overview
of climate funding provided through the GEF Trust Fund, LDC Fund, SCCF and the
Adaptation Fund. The new Green Climate Fund will be discussed in Sect. 9.3.

9.2.2.1 GEF Trust Fund

As noted above, the GEF has been an operating entity of the Convention’s financial
mechanism since 1994. It is therefore responsible for providing grant and conces-
sional funding for developing countries to assist them with incremental costs
of climate change mitigation projects, and full costs of preparation of national
communications to the UNFCCC. The GEF has also funded several pilot and demon-
stration projects on adaptation to impacts of climate change through its Strategic
Priority on Adaptation, which is now closed. The GEF also operates the financial
mechanism for other multilateral environmental agreements (MEAs), such as the
Convention on Biological Diversity,” Stockholm Convention on Persistent Organic
Pollutants*® and the United Nations Convention to Combat Desertification.*’

The GEF is an international financial organization, which is in many ways
different from other international institutions. The legal and institutional structures
underpinning the GEF are rather loose and complex.*® The GEF Assembly, consisting

# Decision 3/CP.4, Review of the financial mechanism, UN Doc. FCCC/CP/1998/16/Add.1, 25
January 2005, para. 1.

4 Convention on Biological Diversity, Rio de Janeiro, 5 June 1992, in force 29 December 1993, 34
International Legal Materials (1992), 822.

4 Stockholm Convention on Persistent Organic Pollutants, Stockholm, 22 May 2001, in force 17
May 2004, 40 International Legal Materials (2001), 532.

#7United Nations Convention to Combat Desertification in Those Countries Experiencing Serious
Drought and/or Desertification, Particularly in Africa, Paris, 17 June 1994, in force 26 December
1996, 33 International Legal Materials (1994), 1328.

“For detailed overview, see Jacob Werksman, “Consolidating Global Environmental Governance:
New Lessons from the GEF?”, 2003, available at: www.environmentalgovernance.org/cms/wp-

content/uploads/docs/dialogue/octO3/papers/Werksman%20GEF.pdf (last accessed on 30 March
2012).
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of all countries that have agreed to participate in the GEF, meets every 3 years to
review the GEF’s performance and negotiate its replenishment.* The GEF Council
is the main governing body and makes decisions within the GEFE.*® It has 32
members representing participants’ constituency groups, with 16 members from
developing countries, 14 members from developed countries and two members
from EITs.>' The GEF Council meets twice a year for 3 days to develop, adopt and
evaluate GEF programs.® The Council operates by consensus.’> However, there
are also formal voting rules, which place the emphasis on donor countries.
Accordingly, the GEF Council could, as a last resort, take decisions through
double weighted majority voting system, requiring an affirmative vote from 60%
of the total number of participating countries and 60% of total contributions.>*

The GEF’s role has been controversial and divided developed and developing
countries since preparations for the 1992 UN Conference on Environment and
Development in Rio de Janeiro.”® Developed countries hoped to avoid a prolifera-
tion of funds with overlapping and conflicting mandates, thus preferring to use the
GEF for all MEAs.* Developing countries, in turn, would have preferred to estab-
lish MEA-specific financial mechanisms under the direct authority of each relevant
COP." They objected to the GEF because of the lack of transparency over its work-
ings and a governance structure dominated by donor governments®® which was in
“sharp contrast” to consensus-based decisions-making procedures under MEAs,
including the UNFCCC.® Some also saw the GEF’s consolidation of financing
functions as an attempt to limit the amount of overall funding that might otherwise
be available under MEAs.%

The compromise reached under the UNFCCC and the Convention on Biological
Diversity was a distinction between the financial mechanism, governed by the COP,
and the international entity (entities) designated to operate the financial mechanism.®'
From this follows that the GEF is not the same thing as the Convention’s financial

#“TIbid., at 5.

SYGEF Council website, available at: http://www.thegef.org/gef/council (last accessed on 30 March
2012).

' bid.
21bid.
3 1bid.

> Instrument for the Establishment of the Restructured Global Environment Facility (October
2011), para. 25(c).

% Yamin and Depledge, The International Climate Change Regime, supra, note 17, at 265.
*Ibid.

7 1bid.

¥ 1bid.

3 Werksman, “Consolidating Global Environmental Governance”, supra, note 48, at 6.

“Tbid.

® Yamin and Depledge, The International Climate Change Regime, supra, note 17, at 265-266.
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mechanism but “an” entity trusted with its operation. The financial mechanism, in turn,
can be defined as “the totality of legal, institutional and procedural arrangements
that regulate and make possible the flow of financial resources mandated by the
Convention.”®

The GEF is funded through voluntary contributions from donor countries who
pledge money every 4 years to the GEF Trust Fund through a process known as the
GEF Replenishment. While the GEF receives most of its funds from industrialized
countries required to provide financial assistance to developing countries under the
UNFCCC, countries that have not been listed in Annex II of the UNFCCC have also
made pledges to the GEE.®* Negotiations on the Fifth GEF Replenishment were
completed in May 2010, with a total of US$4.34 billion pledged by 35 donors for
2010-2014.%* Approximately US$1.4 billion will be programmed under the agreed
climate change mitigation strategy.®

The GEF is serviced by an independent secretariat, based at the World Bank. It
has three implementing agencies, the UN Environment Programme (UNEP), UN
Development Programme (UNDP) and World Bank, which help developing coun-
tries to design and implement eligible projects. Between 1991 and June 2011, the
GEEF has supported efforts on climate change mitigation, adaptation, and enabling
activities, financing 914 projects with US$3.84 billion in 156 developing countries
and economies in transition.®® These projects have attracted US$21.8 billion in
co-financing.”” The emphasis in financial assistance has clearly been on mitigation
as the GEF has funded 755 mitigation projects with US$3.39 billion.®

The GEF currently allocates funds according to a policy its Council adopted in
2010, known as the System for Transparent Allocation of Resources (STAR). The
STAR policy essentially allows determining a country allocation for biodiversity,
climate change, and land degradation based on a system of indices agreed by the
GEF Council. Such indices cover country performance, benefits for the environ-
ment and the country’s GDP.®° The previous allocation policy known as the Resource
Allocation Framework was heavily criticised by developing countries for ignoring
the most vulnerable countries. Taking into account a country’s national GDP in
allocating funds is a new feature of the GEF allocation policy meant to address
those concerns and include support for the poorest countries.

The relationship between the COP and the GEF is governed by Article 11.1 of
the UNFCCC and the Memorandum of Understanding (MoU) between the GEF and

2 1bid., at 283.
% Gomez-Echeverri and Miiller, “The Financial Mechanism of the UNFCCC”, supra, note 11, at 5.

% Report of the Global Environment Facility to the Conference of the Parties, UN Doc. FCCC/
CP/2011/7, 19 September 2011, at 2.

¢ Tbid.

®7bid., at 1.

“Ibid.

8 Tbid.

% System for Transparent Allocation of Resources, GEF Policy Paper, GEF/P.3, 24 June 2010.
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the COP.”® Accordingly, the COP decides on the relevant climate change policies,
programme priorities and eligibility criteria for funding.”! The task of approving
concrete projects has been left to the GEF as an operating entity.”” Under the
UNFCCC, developing countries have been highly critical of the GEF’s provision of
financial support due to its donor-dominated decision-making, arguing that it fails
to take into account the needs and interests of country-recipients and difficulties in
accessing funding from the GEF. As elaborated by Mace:

The UNFCCC requires that the GEF follow guidance provided by the COP. Nevertheless,
the GEF Council takes decisions that have a substantial impact on the way funding is allo-
cated by the GEF within the climate change focal area. At the UNFCCC COP, each State
party theoretically has an equal vote. The same is not true in the GEE.”®

Others have noted that the relationship between the COP and the GEF has been
“disappointing due as much to the failure of the COP to provide explicit guidance...
as it has been due to the vested interested represented on the GEF Council and the
COP”’™ As it will be explained below, developing countries’ dissatisfaction with the
GEF motivated the creation of independent boards to govern the Adaptation Fund
and the new Green Climate Fund.

9.2.2.2 Special Climate Change Fund

COP 7 created the SCCF in 2001 to address special needs of developing countries
under the UNFCCC regime in the areas of: adaptation; technology transfer; energy,
transport, industry, agriculture, forestry and waste management; as well as eco-
nomic diversification.” Funding by the SCCF is complementary to funding from the
GEF Trust Fund. Adaptation is its highest priority and unlike other multilateral
sources, adaptation funding from the SCCF is open to all developing country parties
under the UNFCCC.

The operationalization of the SCCF has suffered from tensions among developing
countries concerning prioritization of activities to be funded, and among donors
and developing countries on issues, such as full-cost funding and scope of activities
to be funded.” Unlike the GEF Trust Fund, the SCCF is not based on periodic

" Decision 2/CP.12, Memorandum of Understanding between the Conference of the Parties and the
Council of the Global Environment Facility, UN Doc FCCC/CP/1996/15/Add.1, 29 October 1996.

"Ibid. See also UNFCCC, supra, note 1, Art. 11.1.
2Gomez-Echeverri and Miiller, “The Financial Mechanism of the UNFCCC”, supra, note 11, at 5.

»ML.J. Mace, “Funding for Adaptation to Climate Change: UNFCCC and GEF Developments
since COP 77, 14 Review of European Community and International Environmental Law (2005),
225, at 229.

" Gomez-Echeverri and Miiller, “The Financial Mechanism of the UNFCCC”, supra, note 11, at 4.
> Decision 7/CP.7, supra, note 31, para. 2.

®Report of the Global Environment Facility to the Conference of the Parties, supra, note 64, at 27.
"Mace, “Funding for Adaptation to Climate Change”, supra, note 73, at 236.
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replenishment by donors but it relies on voluntary contributions. These have been
inadequate to the date’ making the role of the SCCF in climate-related assistance to
developing countries limited. By the summer of 2011, the SCCF had mobilized
US$130.1 million for adaptation projects and programs in non-Annex I countries.”
It had approved 32 projects funding, with 2 projects completed and 17 projects
having started implementation on the ground.*

9.2.2.3 Least Developed Country Fund

COP 7 also established the LDC Fund in 2001 to address the special needs of LDCs
under the UNFCCC. The Fund relies on voluntary contributions and by June 2011,
US$415.5 million had been pledged to the LDC Fund.® The LDC Fund’s priorities
focus on the preparation and implementation of National Adaptation Programmes
of Action (NAPAs). Preparation of NAPAs is a process designed for LDCs to iden-
tify their urgent and immediate needs with regards to adaptation and to formulate
priority actions and projects to address those needs.

Since its inception, the LDC Fund has provided funding for the preparation of 48
NAPAs, and 45 of these have been completed.®?> The LDC Fund has therefore sub-
sequently shifted its focus from NAPA support to NAPA implementation. By 2011,
47 projects and programs in 39 countries had been approved for funding, totaling
US$178.6 million and leveraging US$826.43 million in co-financing.?* However,
funding for NAPA implementation and other aspects of the LDC Work Programme
constitutes an important challenge. The LDC Expert Group has estimated that at
least US$1.6 billion would be needed to implement all the priority projects identified
in NAPAs.

9.2.2.4 Adaptation Fund

Created by COP 7 in 2001,* the Adaptation Fund operates under the Kyoto Protocol
with the objective of funding concrete adaptation projects and programmes in devel-
oping countries. The legal basis for its establishment is Article 12.8 of the Kyoto
Protocol, requiring COP/MOP to ensure that a share of proceeds from CDM proj-
ect activities is used to assist developing countries that are particularly vulnerable to

78 GEF Evaluation Office, Assessment of the SCCF, October 2011, at 8.
1bid.
80Tbid.

81 Report of the Global Environment Facility to the Conference of the Parties, supra, note 64, at
25.

82 Ibid.
8 Ibid.
8 Decision 10/CP.7, supra, note 32.



204 Y. Yamineva and K. Kulovesi

the adverse impacts of climate change to meet the costs of adaptation. Against this
background, the Adaptation Fund is exceptional in that its resources are largely inde-
pendent of donors’ contributions. The Fund is also an innovative institution because
it pioneered a direct access by developing countries to financial resources and due to
the large role which developing countries play its governance.

The operating entity supervising and managing the Adaptation Fund is the AFB.%
It functions under the authority and guidance of the COP/MOP, which makes deci-
sions on the Fund’s overall policies. The AFB is “fully accountable” to COP/MOP.%
The Board consists of 16 members, with two representatives from each of the five
UN regional groups,®” one representative from small island developing States and
LDCs respectively, two other Annex I representatives and two other non-Annex I
representatives.® Members of the AFB are nominated by their respective constitu-
encies and elected by COP/MOP.* The AFB has legal capacity, which enables it to
enter contractual relationships and fund projects directly rather than through an
intermediary.*

COP 13 agreed on an interim arrangement whereby the GEF provides secretariat
services for the Adaptation Fund and the World Bank serves as its trustee. A review
of these interim institutional arrangements began in 2011 and is expected to con-
clude in 2012. A review report recommended considering a new approach with
respect to the Adaptation Fund secretariat in order to bring about organizational
independence, management control, transparency and accountability.”! No pressing
needs were identified requiring altering the existing arrangements concerning the
trustee.”” Negotiations on these issues are ongoing.

As explained above, the Adaptation Fund is mainly financed through the carbon
market. Its primary source of funding is a 2% levy on Certified Emission Reductions
(CERs) from CDM projects. In practice, the World Bank conducts CER sales
through exchange trades on a daily basis as well as through over-the-counter trans-
actions and auctions in order to provide a predictable flow of resources for the
Adaptation Fund, consistent with guidance from the COP/MOP* and the CER

% Decision 1/CMP.3, Adaptation Fund, UN Doc. FCCC/KP/CMP/2007/9/Add.1, 14 March 2008,
para. 3.

%1bid., para. 4.

8 The five UN regional groups are: Africa, Asia, Latin America and the Caribbean, Central and
Eastern Europe, as well as Western Europe and Others.

8 Decision 1/CMP.3, supra, note 85, para. 6.
$1bid., para. 8.

% COP/MOP 4 decided that the AFB should be conferred such legal capacity as necessary for the
execution of its functions. See Decision 1/CMP.4, Adaptation Fund, UN Doc. FCCC/KP/
CMP/2008/11/Add.2, 19 March 2009, para. 11. The German Parliament conferred legal capacity
on the Adaptation Fund Board on 8 February 2011.

9 Report of the Adaptation Fund Board, Addendum: Review of the Interim Arrangements of the
Adaptation Fund, UN Doc. FCCC/KP/CMP/2011/6/Add.1, 22 November 2011, para. 22.

21bid., para. 26.
% Decision 1/CMP.3, supra, note 85, para. 28 gives guidance on monetization.
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Monetization Guidelines adopted by the AFB.** Between May 2009 and August
2011, the World Bank, as trustee, had sold 9.7 million CERs, generating revenues
of US$166.% The estimates of potential resources available for the Fund in 2012 are
in the range between US$187 million and US$223 million.”® This means that funding
for adaptation activities through the Adaptation Fund is currently more significant
than through other channels under the UNFCCC. In addition, the Fund can also
receive contributions from governments, private sector and individuals. In August
2011, donations to the Adaptation Fund, predominantly from governments,
amounted to US$86 million.”’

One of the exceptional features of the Adaptation Fund is that developing coun-
tries may choose whether to access financial resources directly or indirectly through
implementing and executing entities chosen by developing country governments.*
The option for direct access was pushed through by developing countries during
intense negotiations at COP/MOP 4.% The direct access modality addresses recipi-
ent country concerns over difficulties experienced when accessing funds through
implementing agencies and associated high administrative costs. In order to submit
a project proposal and access the funds, Parties must meet the criteria adopted by
the AFB'® in accordance with the principle of sound financial management.!”!
These criteria also apply to regional and multilateral implementing agencies. To
ensure that entities receiving resources from the Adaptation Fund meet the detailed
fiduciary standards concerning the use, disbursement and reporting of funds, the
AFB has created an Accreditation Panel with three independent experts and two
Board members.'”? The panel makes recommendations to the AFB concerning the
accreditation of national, regional and multilateral implementing agencies.'®

The Adaptation Fund focuses on concrete adaptation projects and programmes
in developing countries. Its funding is based on Strategic Priorities, Policies and
Guidelines of the Adaptation Fund, adopted by COP/MOP 4.!% In 2010, the

*Ibid.

% Report of the Adaptation Fund Board, UN Doc. FCCC/KP/CMP/2011/6, 22 November 2011,
para. 33.

“Financial Status of the AF Trust Fund, AFB/EFC.8/7, 14 February 2012, Annex 2.

TTbid.

% Decision 1/CMP.3, supra, note 85, para. 29.

2 “Summary of the Fourteenth Conference of Parties to the UN Framework Convention on Climate
Change and Fourth Meeting of Parties to the Kyoto Protocol”, The Earth Negotiations Bulletin
12(395), 15 December 2008.

10 Decision 1/CMP.3, supra, note 85, para. 30.

191 Decision 5/CMP.2, Adaptation Fund, UN Doc. FCCC/KP/CMP/2006/10/Add.1, 2 March
2007.

12 Website of the Adaptation Fund, available at: http://www.adaptation-fund.org/about/accredita-
tion-panel (last accessed 2 April 2012).

103 Tbid.

14 Decision 1/CMP.4, supra, note 90, Annex IV.
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Adaptation Fund Board approved its first two projects.'® The first is a direct-access
project in Senegal, aiming to combat coastal erosion exacerbated by climate change
and sea level rise.'” The second project, seeking reduce the vulnerability of about
13,000 poor households in the Tegucigalpa region by improving water manage-
ment, was submitted by Honduras through the UNDP.'”” During the latest reporting
period in 2010-2011, the AFB approved nine more funding proposals for a total of
US$55.4 million.'® It also approved ten project concepts for a total of US$59.4
million.'” These projects relate to agriculture, coastal management, disaster risk
reduction, food security, rural development, infrastructure, and water resources
management. '

9.3 Reforming the Framework for Climate Finance Under
the UNFCCC

9.3.1 Climate Finance in the Post-2012 Negotiations

The overview in the previous section indicates that the climate finance framework
under the UNFCCC has been controversial, fragmented and insufficient to meet the
growing funding needs by developing countries for adaptation and mitigation.
Climate finance has therefore been a critical issue in the ongoing long-term negotia-
tions under the UNFCCC. These negotiations formally began at COP 13 in 2007
with the adoption of the Bali Action Plan and establishment of the Ad Hoc Working
Group on Long-term Cooperative Action under the Convention (AWG-LCA).'"
Finance became one of the key pillars of the future climate regime as the AWG-
LCA was assigned the task of addressing “enhanced action on the provision of
financial resources and investment to support action on mitigation and adaptation
and technology cooperation.”!!?

The initial deadline for completing negotiations under the Bali Action Plan was
COP 15 in 2009. During the 2 years of intense pre-Copenhagen negotiations, dis-
cussions on financial arrangements were both fruitful and divisive. At the heart of
the debate were principles, the scale and sources of funding, as well as mechanisms

195 Report of the Adaptation Fund Board, UN Doc. FCCC/KP/CMP/2010/7, 4 November 2010,
para. 23.

106Tbid., para. 24.
107Tbid.

108 Report of the Adaptation Fund Board, UN Doc. FCCC/KP/CMP/2011/6, 22 November 2011,
para. 23.

1971bid., para. 25.

117bid., para. 26.

" Decision 1/CP.13, The Bali Action Plan, UN Doc. FCCC/CP/2007/6/Add.1, 14 March 2008.
"21bid., para. 1(e).
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for the delivery of funds.'”® Early in the process, Mexico proposed to establish a
world climate change fund, or green fund, on mitigation, adaptation and technology
transfer,''* and this proposal was subsequently modified and developed further.
Overall, the idea of streamlining the existing, multiple funding sources and estab-
lishing a new umbrella fund under the Convention enjoyed wide support among the
Parties. A number of innovative proposals also floated around on where and how to
obtain the necessary finance to assist developing countries. These included imposing
a global levy on all fossil fuel emissions and auctioning emission allowances to
finance adaptation.'> Some of these proposals proved highly controversial, for
instance, a proposal for a levy on airline and shipping emissions.

Despite unprecedented publicity and high-level participation, COP 15 in
Copenhagen did not manage to complete negotiations on key issues under the AWG-
LCA, let alone produce a global and comprehensive climate agreement. Instead, the
Conference became immersed into various procedural scandals and its outcome cast
doubt over the effectiveness of multilateral efforts to address climate change.!'® The
key outcome, the Copenhagen Accord was not formally adopted; instead the COP
agreed to “take note” of the Accord,'” reflecting a lack of consensus in the room
during the final night of the negotiations.!'® Nevertheless, the Accord was supported
by an overwhelming majority of Parties'’® and, among other things, included several
important milestones for a future climate finance framework under the UNFCCC.
These included an agreement to establish the Copenhagen Green Climate Fund as
an operating entity of the Convention’s financial mechanism.'”® The Accord also

3 For a review of the situation immediately before Copenhagen, see Kati Kulovesi and Maria
Gutierrez, “Climate Change Negotiations Update: Prospects for a Copenhagen Agreed Outcome
in December 20097, 18 Review of European Community and International Environmental Law
(2009), 229, at 241.

!4Tdeas and Proposals on the Elements Contained in Paragraph 1 of the Bali Action Plan. Submissions
from Parties, UN Doc. FCCC/AWGLCA/2008/MISC.2, 14 August 2008, paras. 40-45.

115 “Summary of the Fifth Session of the Ad Hoc Working Group on Long-Term Cooperative
Action and the Seventh Session of the Ad Hoc Working Group on Further Commitments for Annex
I Parties under the Kyoto Protocol: 29 March — 8 April 2009, The Earth Negotiations Bulletin
12(407), 8 April 2009.

18 For analysis, see Lavanya Rajamani, “The Making and Unmaking of the Copenhagen Accord”,
59 International and Comparative Law Quarterly (2010), 825; Per Meilstrup, “The Runaway
Summit: The Background Story of the Danish Presidency of COP 15, the UN Climate Change
Conference”, Danish Foreign Policy Yearbook (2010), 113; Daniel Bodansky, “The Copenhagen
Climate Change Conference: A Post-Mortem”, 104 American Journal of International Law (2010),
230.

""" Decision 2/CP.15, Copenhagen Accord, UN Doc. FCCC/CP/2009/11/Add.1, 30 March 2010.

"8 For an overview of the final plenary, see “Summary and Analysis of the Copenhagen Climate
Change Conference: 7-19 December 20097, The Earth Negotiations Bulletin 12 (459), 22
December 2009.

9 Decision 2/CP.15, supra, note 117. The chapeau of the Copenhagen Accord annexed to the
decision lists countries supporting the document.

1201bid., para. 10.
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contained a collective commitment by developed countries to provide US$30 billion
of fast-track climate finance for developing countries in 2010-2012 with a balanced
allocation between mitigation and adaptation, and agreement to prioritize adaptation
finance for the most vulnerable developing countries.'?! Developed counties also
undertook to mobilize jointly US$100 billion of climate finance a year by 2020
from both public and private source.'” The Copenhagen Accord would have also
established a high-level panel to study funding sources.'?

While reflecting progress on finance, the Copenhagen Accord remained outside
the formal UNFCCC regime. Furthermore, it did not contain sufficient details for
operationalizing the new finance framework. Negotiations on finance thus continued
in 2010 under the AWG-LCA and also informally.'* UN Secretary-General Ban
Ki-moon also convened the High-level Advisory Group on Climate Finance, tasked
with analysing funding sources. Building on progress in negotiations throughout
2010, COP 16 in Cancun then resulted in the adoption of the Cancun Agreements,
a package of decisions bringing key elements of the Copenhagen Accord, including
those on finance, formally under the UNFCCC regime.'® It is fair to argue that
the Cancun Agreements significantly modified the institutional framework for
climate finance under the UNFCCC. First, they formally established the Green
Climate Fund as an operating entity of the financial mechanism of the Convention
“to support projects, programmes, policies and other activities in developing countries,
using thematic funding windows.”!?® The Cancun Agreements also indicated that
the new Fund would be managed by a Board with equal representation by developed
and developing countries.'”” A Transitional Committee was created to complete
the Fund’s design by COP 17.¢ Second, the Cancun Agreements created a new
Standing Committee to assist the COP in governing the financial mechanism of
the Convention.'” They also recognized developed countries’ commitments in the
Copenhagen Accord concerning fast-track and long-term climate finance.!'*
While no specific conditionalities were attached to long-term finance, the Cancun
Agreements mention that the developed country commitment is made “in the context
of meaningful mitigation actions and transparency on implementation.”'3! This

121Tbid., para. 8.
1221bid.
2 1bid., para. 9.

124 Asheline Appleton and Kati Kulovesi, “A Summary Report of the Geneva Dialogue on Climate
Finance”, 5 September 2010, available at: http://www.iisd.ca/download/pdf/sd/ymbvol179numle.
pdf (last accessed on 31 March 2012).

12 Decision 1/CP.16, supra, note 13.
1261bid., para. 102.

1271bid., para. 103.

1281bid., para. 109.

121bid., para. 112.

13971bid., paras. 95 and 98.

131Tbid., para. 98.
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implies that developing countries are expected to take meaningful mitigation action
and provide information on those actions internationally.

With regard to principles of climate finance the Cancun Agreements mostly
reiterated the Convention’s provisions. Decision 1/CP.16 promises developing
countries “scaled up, new and additional, predictable and adequate funding, taking into
account the urgent and immediate needs of developing countries that are particularly
vulnerable to the adverse impacts of climate change.”'3> The Cancun Agreements
stopped short of providing clarity on the sources of this new funding, and the
commitment thus remains open to various interpretations. They merely state that “funds
provided to developing country Parties may come from a wide variety of sources,
public and private, bilateral and multilateral, including alternative sources.”'* In the
negotiations preceding the Cancun Agreements, there had been proposals to define
the notion of new and additional finance more precisely. In particular, developing
countries favoured defining the term as an increase over ODA or as a percentage of
GDP."** Developed countries, on the other hand, preferred the more vague approach
already taken in the Convention.

As it will be explained below, the new climate finance framework under the
UNFCCC was developed further a year later at COP 17 in Durban with agreement
on the governing instrument of the Green Climate Fund'* and a work programme
on long-term finance in 2012."* Given the Durban outcome, the Green Climate
Fund and the Standing Committee will begin to operate in 2012. Our argument here
is that the Cancun Agreements and Durban outcome, with the preceding Copenhagen
Accord, opened a new chapter under the UNFCCC on climate finance and governance.
However, many important challenges remain despite the recent positive developments.
In particular, the question concerning sources of long-term finance remains both
undefined and controversial. Most developing countries insist that the funding
should mainly come from public sources in developed countries and be channelled
through the UNFCCC. This would essentially mean budgetary commitments from
the developed world. The argument of developing countries is that such an approach
would be fair in the context of developed countries’ historical responsibility for
climate change. Other funding sources, such as multilateral and bilateral funding
outside the UNFCCC, private sector and innovative financing could be used, but
only to complement public funding. Developed countries, on the other hand, are
keen to avoid strong and prescriptive language on public funding, advocating instead
a significant role for the private sector and innovative sources. They argue that is
unrealistic to expect the public sector to provide the necessary scale of resources.

1321bid., para. 97.

13]bid., para. 99.

134 Negotiating text. Note by the secretariat, UN Doc. FCCC/AWGLCA/2010/14, 13 August
2010.

135 Decision 3/CP.17, Launching the Green Climate Fund, UN Doc. FCCC/CP/2011/9/Add.1, 15
March 2012.

13 Decision 2/CP.17, Outcome of the Work of the Ad Hoc Working Group on Long-term Cooperative
Action under the Convention, UN Doc. FCCC/CP/2011/9/Add.1, 15 March 2012, para. 127.
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There has been little alignment on this controversial matter over years. The Durban
outcome means that through the new work programme on long-term finance,
discussions on this controversial issue will intensify.

In light of these general developments in the ongoing negotiations on climate
finance since 2007, we will provide a more detailed overview of the major out-
comes, starting with fast-start finance, long-term financing and MRV of financial
support. We will then discuss the Green Climate Fund, Standing Committee as well
as the new registry for NAMAs, which seeks to facilitate matching financial, tech-
nological and capacity-building support for NAMAs.

9.3.2 Fast-Start Finance

The pledge by developed countries in Copenhagen to mobilize US$30 billion of
fast-start finance in 2010-2012 can be seen as an attempt to build trust and generate
good will in the interim period before a new international architecture for long-
term climate finance is operational. The weakness of the Copenhagen Accord
was, however, that it did not define what type of financial support counts as fast-start
finance, merely stating that the funding should be new and additional,'*” which, as
we have seen above, is an ambiguous and controversial expression. Developing
countries and non-governmental organizations argued that much of the fast-start
finance provided in 2010 was neither new nor additional. However, their calls for
formalised reporting on fast-start finance under the Convention were met with the
resistance from developed countries since the Copenhagen Accord was legally
outside of the UNFCCC. As a compromise, in Cancun, COP 16 took note of the
funding provided for climate projects and invited developed countries to submit
information annually to the UNFCCC Secretariat on financial resources provided,
including on how developing countries accessed those funds.!*® No details were
provided, however, as to what information donor countries should include in their
submissions.

The first round of submissions on fast-start finance took place in May 2011'3° and
additional updates were provided in late 2011 prior to COP 17.'“ Due to the lack of
a common reporting format, the information provided varies considerably concerning
the amount of detail, reporting periods and currency as well as interpretation of
what constitutes new and additional finance. Types of support reported by developed

137 Decision 2/CP.15, supra, note 117, para. 8.

13 Decision 1/CP.16, supra, note 13, para. 96.

13 Submissions on information from developed country parties on the resources provided to fulfil
the commitment referred to in decision 1/CP.16, paragraph 95. Note by the Secretariat, UN Doc.
FCCC/CP/2011/INE.1, 15 August 2011.

0 For a web site with updated information on fast-start finance, see UNFCCC, “Fast-start Finance,”
available at: http://unfccc.int/cooperation_support/financial_mechanism/fast_start_finance/items/5646.
php (last accessed on 2 April 2012).
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countries include, for example, Australian contributions to the LDC Fund, Germany’s
grant to build solar power plants in Brazil and Japan’s loan support to improve
energy access in Kenya and Tanzania.'*' Such differences make any aggregation of
data difficult and the findings on fast-start finance highly approximate. While it does
not appear possible to conclude how much money has actually been delivered in
2010, analysis by the World Resources Institute in November 2011 suggests that of
the total pledges for 2010-2012, “US$16.23 billion has been requested and/or bud-
geted by the executive bodies” of donor countries.'*?

The data for 2011 shows that most of the fast-start funding came from public sources;
however, several countries also reported private sector finance in the form of investments
in clean energy, renewable energy and other sectors, clean technology transfer and pub-
lic-private partnerships.'** Donor countries use both bilateral and multilateral channels
for the delivery of finance, and the funds are provided in the form of grants, concessional
lending, technical cooperation and other instruments. Although it is difficult to deter-
mine whether the current fast-start finance provides for balanced allocation of funds
between mitigation and adaptation as initially agreed, many countries reported an
increase in financing for adaptation activities in developing countries.

In sum, the commitment on fast-start finance could boost climate finance and
investment flows at a critical moment in the battle against climate change. It holds
potential to enhance trust between developed and developing countries in the
UN negotiations concerning a topic that has been divisive over the past two decades.
However, as shown above, the lack of common approaches and a reporting format
for fast-track funding delivered makes aggregation of information across donor
countries highly difficult. In other words, the first experiences of developed country
reporting on their fast-track finance highlighted the already known problems with
the MRV of financial support under the UNFCCC. Given this, the implementation
of the fast-start financing pledge risks deepening divides between developed and
developing countries over such issues as new and additional resources, public versus
private financing, delivery channels and forms of financing.

9.3.3 Long-Term Finance

There are two critical questions with regard to long-term climate finance:

e How much future financing will be needed for climate change mitigation and
adaptation in developing countries? and

141 Submissions on information from developed country parties on the resources provided to fulfil
the commitment referred to in decision 1/CP.16, para. 95, supra, note 139.

142Kristen Stasio et. al., “Summary of Developed Country ‘Fast-Start” Climate Finance Pledges”,
World Resources Institute, November 2011, available at:
http://www.wri.org/publication/summary-of-developed-country-fast-start-climate-finance-
pledges (last accessed on 2 April 2012).

143 Submissions on information from developed country parties on the resources provided to fulfil
the commitment referred to in decision 1/CP.16, para. 95, supra, note 139.
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e Where will this money come from and can the current levels of support be scaled
up to meet those needs?

What is clear from the outset is that the current financial support for developing
countries within and outside of the UNFCCC framework falls significantly short of
what will be necessary in the coming years to avoid dangerous climate change and
for developing countries to adapt to its unavoidable consequences.

A number of estimates are available concerning the scale of financial needs by
developing countries to help them address climate change.'** However, none of
them allow accurately determining how much support will actually be required.'®
Recent analyses differentiate between incremental costs and incremental investments
needed for mitigation actions in developing countries.!* Incremental investments
are simpler to calculate but differ from actual costs of mitigation because investments
for many mitigation measures, such as energy efficiency and some renewables, have
a high and quick return. The available estimates only inform, but do not determine,
the support required for developing countries, which is likely to be in between the
estimates of incremental costs and incremental investments.'*’ In its ground-breaking
technical paper from 2007, the UNFCCC estimated that additional investment and
financial flows of around US$177 billion will be necessary in 2030 for mitigation
in non-Annex I countries.'*® McKinsey estimated that incremental investments of
US$659 billion in 2030 will be necessary for mitigation activities in developing
countries, while the estimate by the International Energy Agency amounts to
US$377 billion in 2030.'* Few estimates of costs of mitigation actions exist: for
instance, McKinsey estimates those at US$175 billion in 2030.%° On adaptation,
the 2007 UNFCCC technical paper estimated that additional investment of
US$28-67 billion per year will be necessary by 2030 for adaptation activities in
developing countries,'! while the World Bank calculated that adaptation costs will
be approximately US$80-90 billion annually by 2030."52 To sum up, the financing

14 For synthesis of available estimates for mitigation, see Olbrisch et al., “Estimates of Incremental
Investment for and Cost of Mitigation Measures in Developing Countries”, supra, note 2, at
970-986. On adaptation, see Smith et al., “Development and Climate Change Adaptation Funding:
Coordination and Integration”, supra, note 7, at 987—-1000.

143 Erik Haites, “Climate Change Finance — editorial”, 11 Climate Policy (2011), 963, at 964.

146 Olbrisch et al., “Estimates of Incremental Investment for and Cost of Mitigation Measures in
Developing Countries”, supra, note 2, at 971.

147 Tbidem.

SUNFCCC, Investment and financial flows to address climate change, supra, note 8, at 175, table
1X-64.

149 Olsbrisch et al., “Estimates of Incremental Investment for and Cost of Mitigation Measures in
Developing Countries”, supra, note 2, at 974.

13Tbid., at 975, table 2.

STUNFCCC, Investment and Financial Flows to Address Climate Change, supra, note 9, para. 26
of the executive summary.

132 Smith et. al., “Development and Climate Change Adaptation Funding: Coordination and
Integration”, supra, note 7, at 989.
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needs of developing countries for climate change mitigation and adaptation amount
to hundreds of billions of US$ annually and therefore are broadly consistent with
the developed country pledge for long-term financing under the UNFCCC.

Recent assessments of their financing needs for mitigation and adaptation by
several developing countries under the UNFCCC are also worth noting in this con-
text. They were part of the 2010 National Economic, Environment and Development
Study (NEEDS) for Climate Change Project, requested by the Subsidiary Body for
Implementation (SBI) with the aim of providing information on financing needs of
non-Annex I Parties to implement mitigation and adaptation measures.'> The ten
participating countries, including Costa Rica, Egypt, Indonesia and Mali, assessed
both their current financial flows for climate-related policies and resources needed
in the short term and long term. The project was based on a bottom up and country-
driven approach meaning that the participating countries relied on their own priorities
and methodologies. The estimated short- and long-term costs of mitigation by these
countries range between US$45 million and US$33.01 billion, while costs of adap-
tation to climate change range between US$161.5 million and US$20.69 billion.'>*
Given that the countries participating in the assessment did not apply a common
methodology, any aggregation across countries is highly approximate. Nevertheless,
the results provide some perspective on the future needs of these countries to address
climate change. The approach also reflects developing countries’ preference for
country ownership in setting priorities and assessing financial needs. The needs
assessments are also relevant in the context of the new Standing Committee under
the UNFCCC. Among other functions, the Committee should prepare a biennial
assessment of funding needs, drawing on a number of sources which include “infor-
mation provided by Parties on assessments of their needs.”!

Concerning funding sources, the Copenhagen Accord included agreement to
establish a high-level panel under the guidance of, and accountable to, the COP to
study “the contribution of the potential sources of revenue, including alternative
sources of finance, towards meeting this goal.”!*® Given that the Copenhagen Accord
was not formally adopted, the UN Secretary-General proceeded in 2010 to establish
a High-Level Advisory Group on Climate Change Financing to study potential
sources of finance. The Advisory Group, consisting of prominent figures from
governments, international financing institutions, academia and the UN, was not
an exact replica of the panel envisaged in the Copenhagen Accord and, most
notably, it was not overseen by the COP. Yet, the objective of its work was essen-
tially the same. In its report at the end of 2010, the Advisory Group came to the

153 Report of the Subsidiary Body for Implementation on its 28th session, held in Bonn from 4 to
13 June 2008, UN Doc. FCCC/SB1/2008/8, 11 July 2008, para. 30.

134 Synthesis report on the National Economic, Environment and Development Study (NEEDS) for
Climate Change Project, Note by the secretariat, UN Doc. FCCC/SBI/2010/INFE.7, 24 November
2010.

153 Decision 2/CP.17, supra, note 136, para. 121(f).
15 Decision 2/CP.15, supra, note 117, para. 9.



214 Y. Yamineva and K. Kulovesi

conclusion that “it is challenging but feasible to meet” the pledge for US$100
billion annually for long-term financing made in the Copenhagen Accord.”” On
sources of financing, the Group was rather opaque concluding that funding should
come from “a wide variety of sources, public and private, bilateral and multilateral,
including alternative sources of finance, the scaling up of existing sources and
increased private flows.”'>® Given the unclear mandate of the Advisory Group, its
findings did not have a direct influence on the course of the UNFCCC negotiations
but they still provide a useful analytical base for the discussion.

In Durban, Parties were again unable to agree on the controversial issue of long-
term funding sources. Instead, they established a special work programme on long-
term financing to analyse options for the mobilisation of resources from various
sources as well as relevant financing needs of developing countries.' Such analyti-
cal work should be based on findings of the Advisory Group and the report on mobil-
ising climate finance prepared at the request of G20 finance ministers and should
take into account lessons learned from fast-start financing.!®® The work programme
will include workshops on which the programme’s co-chairs are requested to prepare
a report for consideration at COP 18.1! It is difficult to predict the effectiveness of
the work programme at this point. However, in light of the continuing financial crisis
in the EU and elsewhere, it could easily become an avenue for keeping negotiations
on long-term funding sources alive rather than bringing about a real change.

9.3.4 MRV of Support

Measuring, reporting and verifying financial support for climate-related actions is
key to ensuring the effectiveness of the international framework for climate finance.
Without clear rules on MRV, it will be impossible to determine how much finance
flows from developed to developing countries and for what activities. Measuring of
climate finance relates to the question of what kind of support counts as climate
finance. Here, the definition of “new and additional” finance is pivotal. Reporting
relates to what kind of information countries communicate to the UNFCCC on
finance, including the technical but important questions concerning reporting guide-
lines and a common reporting format. The element of verification is more complex
as it relates to verifying whether climate finance reported by countries complies
with agreed principles for the provision of financial support. In the context of dia-
metrically opposite interpretations of such principles, verification of climate finance

I5S7Report of the Secretary-General’s High-Level Advisory Group on Climate Change Financing,
5 November 2010, at 5.

138 Tbid.

139 Decision 2/CP.17, supra, note 136, paras. 127-131.
1971bid., para. 130.

191 Tbid., paras. 127 and 129.
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is also a highly political question. In addition, there is currently no clarity on which
body would undertake such verification function and how this would be linked, if at
all, to compliance.

Prior to the reforms agreed by COP 16 in 2010, Annex II countries were only
required to report in their periodic national communications on the “new and
additional” financial resources they had provided to developing countries and how
they had determined such resources to be “new and additional.”'®> In particular,
Parties were required to report on financial support provided through bilateral and
multilateral channels, including GEF funds, provide to the most vulnerable coun-
tries to address the adverse effects of climate change as well as on their definition of
new and additional finance. However, Annex I countries tended to use different
reporting approaches resulting divergences over definitions of new and additional
finance, reporting periods and currency, which made any aggregation of data
difficult.'®® Annex I national communications were subject to in-depth review
according to agreed guidelines, which mostly addressed issues of completeness of
information.'®* Findings from each round of Annex I national communications were
compiled and synthesised by the UN Climate Change Secretariat in a report consid-
ered by the SBI.

The Cancun Agreements included agreement on a system of enhanced reporting
on the provision of financial, technology and capacity building support to develop-
ing countries. Alongside other information on mitigation actions, this support is
now part of biennial reports of developed countries.!> Parties also decided to
improve the reporting guidelines for national communications by Annex I Parties,
“including the development of common reporting formats and methodology for
finance, in order to ensure that information provided is complete, comparable, trans-
parent and accurate.”'® Furthermore, Parties decided to enhance guidelines for the
review of information on support in national communications.'” A work programme
for the development of relevant guidelines and modalities was also established.
As result, COP 17 was able to adopt the UNFCCC biennial reporting guidelines
for developed country Parties.!® The first reports are due by 1 January 2014.'
Concerning a common reporting format, Parties requested the Subsidiary Body for
Scientific and Technological Advice (SBSTA) to develop methodologies for reporting
information on financial support, taking into account existing international method-
ologies, and lessons learnt in preparing the first biennial reports, with a view of
recommending a decision to COP 20.'7°

192 Guidelines for Annex I National Communications, supra, note 33.

19 Compilation and synthesis of fifth national communications, supra, note 34.
164 Guidelines for Annex I National Communications, supra, note 33.

1 Decision 1/CP.16, supra, note 13, para. 40 (a).

1 1bid., para. 41.

197]bid., para. 42.

18 Decision 2/CP.17, supra, note 136, Annex I, paras. 16-20.

1971bid., para. 13.

1"71bid., para. 19.
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Information on financial support alongside other information provided in
biennial reports will be subject to international assessment and review.!”! However,
information on the provision of support is only subject to technical review but
not to multilateral assessment.!”? It is presumed therefore that verification will be
conducted through a biennial assessment of climate finance flows by the Standing
Committee.

Overall, the new guidelines for MRV of climate finance address many of the
shortcomings of the previous reporting system, such as inconsistency in reporting
approaches and incompleteness. However as noted above, the development of a
common reporting format is still pending. More importantly, the fundamental ques-
tion of what finance is “new and additional” remains unresolved.

9.3.5 Green Climate Fund

One of the most notable achievements of the Cancun Agreements was that they
formally established the Green Climate Fund, an idea that evolved on the basis of
the Mexican proposal and was initially mentioned in the unadopted Copenhagen
Accord. In Cancun, parties were also able to specify the main funding principles
and basic governance arrangements for the Fund, and to outline a process for com-
pleting its design.'” During 2011, a Transitional Committee worked to finalize the
Green Climate Fund in accordance with terms of reference agreed in Cancun.!™ The
Committee consisted of 40 members with 15 from developed countries and 25 from
developing countries. While the Transnational Committee was ultimately unable
to reach consensus on its recommendations, COP 17 was nevertheless able to agree
on a decision operationalizing the Fund and approving its governing instrument.'”>
As a result, attention has shifted towards making the new Fund fully operational.
The Green Climate Fund can be seen as a key milestone in the evolution of the legal
and institutional framework for climate finance. While it remains undecided how
much of the US$100 billion of annual long-term climate finance will eventually
flow through the Fund, the Green Climate Fund promises to become a remarkable
international institution for climate finance.

According to the Governing Instrument of the Green Climate Fund, the Fund
operates in accordance with the principles and provision of the Convention.'”
The purpose of the Fund is “to make a significant and ambitious contribution to the
global efforts towards attaining the goals set by the international community to

"' Decision 2/CP.17, supra, note 136, Annex II, para. 4.
121bid., para. 5.

13 Decision 1/CP.16, supra, note 13, paras. 102-111.
1741bid., Appendix IIL

175 Decision 3/CP.17, supra, note 135, Annex containing the Governing Instrument of the Green
Climate Fund.

1761bid., para. 3.
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combat climate change.”"”” It will do so through providing new, additional, adequate
and predictable financial resources and catalysing both public and private climate
finance to support developing countries in limiting or reducing their greenhouse gas
emissions, and adapting to the impacts of climate change.'” The Fund will be
sourced through contributions by developed countries but it may also receive funds
through other channels, public and private, and through alternative sources.'”

The Fund is designated as an operating entity of the financial mechanism of the
Convention.'® Further arrangements will have to be concluded between the COP
and the Green Climate Fund to ensure that the Fund is accountable to and functions
under the guidance of the COP."! In this sense, the format resembles the relation-
ship between the COP and the GEF whereby the COP provides annual guidance to
the GEF, which takes appropriate action and reports annually back to the COP.
During the negotiations, the relationship between the Green Climate Fund and the
COP constituted a source of contention between developed and developing coun-
tries in the negotiations. Developing countries argued that the Fund should operate
under the authority of the COP rather than just under its guidance, implying a greater
role for the COP — similar to the arrangements on the Adaptation Fund under
the Kyoto Protocol. The final compromise in Cancun was that although the Fund
operates under the guidance of the COP, developing countries had a larger repre-
sentation on the Transitional Committee that designed the Fund’s details.
Furthermore, they also received equal representation on the Green Climate Fund
Board governing the Fund.'®? Representation in the Green Climate Fund Board is
based on the UN regional groupings and representatives from SIDS and LDCs,
who are selected within their constituencies.!'

Finally, designating the Green Climate Fund as an operating entity to the financial
mechanism of the Convention raises questions concerning its relationship to the
current operating entity, which is the GEF. The COP has yet to clarify the respective
roles of, and the relationship between the GEF and the Green Climate Fund in oper-
ating the Convention’s financial mechanism.

Any developing country is eligible to receive support from the Green Climate
Fund, which will cover “agreed full and agreed incremental costs for activities
to enable and support enhanced action on adaptation, mitigation (including REDD-
plus), technology development and transfer (including carbon capture and storage),
capacity-building and the preparation of national reports by developing countries.”!3*

771bid., para. 1.

1781bid., para. 3.

1 1bid., paras. 29-30.

180]bid., para. 4.

181Tbid., para. 6.

182Decision 1/CP.16, supra, note 13, para. 103.
183 Tbid.

184 Decision 3/CP.17, supra, note 135, Annex containing the Governing Instrument of the Green
Climate Fund, para. 35.
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At this point it remains unclear when the Fund will use full-cost funding and when
it will only provide funding for incremental costs. What has been agreed is that
funding will be provided in the form of grants and concessional lending and other
instruments through specific funding windows, of which there will be two during the
initial stage, namely mitigation and adaptation.'

Questions concerning access to funding were pivotal in the negotiations that led
to the establishment of the Green Climate Fund. The outcome was that developing
countries will be able to access the Fund directly through accredited sub-national,
national and regional entities as well as through accredited international entities.'
This is an innovative element in the Fund’s design and aims to address developing
countries’ concerns and their difficulties in obtaining funds from existing sources,
including the GEF. As such, the direct access modality has already been tested
through the Adaptation Fund. It has also been agreed that the Green Climate Fund
Board will ensure balanced allocation of funding between mitigation and adapta-
tion."®” For adaptation, the Board should take into account “the urgent and immediate
needs of developing countries that are particularly vulnerable to the adverse effects
of climate change, including LDCs, SIDS and Africa” through the use of minimum
allocation floors.'®

A strive towards a country-driven approach is another characteristic of the Fund
which will “promote and strengthen engagement at the country level through effec-
tive involvement of relevant institutions and stakeholders.”'® In particular, countries
may designate a national authority, which can both recommend proposals for fund-
ing in line with national climate strategies and which will be consulted on other
proposals their consistency with national strategies.'”®

Compromises reached in Cancun also included agreement that the World Bank
will serve as the interim trustee of the Green Climate Fund, administering the Fund’s
assets “only for the purpose of, and in accordance with the relevant decisions of
the Green Climate Fund Board.”'! The operation of the Fund will be supported by
an independent secretariat.'”> At the time of writing this chapter, the UNFCCC
was in process of receiving nominations for members of the Green Climate
Fund Board as well as expressions of interest from countries willing to host the
Fund. A Memorandum of Understanding between the COP and the Fund is expected
to be concluded at COP 18.

181bid., paras. 37 and 54.
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9.3.6 Standing Committee

The Cancun Agreements also established a Standing Committee under the COP to
work on “improving coherence and coordination in the delivery of climate change
financing, rationalization of the financial mechanism, mobilization of financial
resources and measurement, reporting and verification of support provided to devel-
oping country Parties.”!*?

The idea of a specialised, coordinating body on climate finance under the
Convention was based on a strong rationale. There was general agreement among
Parties that the current system for climate finance, with its multiple funding institu-
tions and channels, was fragmented and that there was a need to promote a more
coherent and coordinated approach. Institutionally, the UNFCCC regime appeared
as the logical framework to achieve this through a new platform for communication
and exchange of information. Furthermore, with the Green Climate Fund, the
Convention’s financial mechanism itself came to include two operating entities,
strengthening the need for ensuring coherence. The question also had to be addressed
as to which body under the Convention would perform the function of MRVing
financial support to developing countries. At the political level, developing countries
also feared that the COP would not have sufficient power over the operation of the
Green Climate Fund and recipient countries could become side-lined on the Fund’s
Board. They therefore promoted establishing a strong specialised body on climate
finance under the COP to ensure that the Fund as an operating entity of the financial
mechanism would remain under its guidance. The Standing Committee was created
in response to such concerns.

COP 17 reached agreement on the composition and role of the Standing
Committee.!** The Committee will consist of 20 members with equal representation
from Annex I and non-Annex I Parties.!®> The members must have the necessary
experience in the areas of climate change, development and finance.'”® The
Committee will hold its meetings twice a year and develop further modalities for
observer participation.

To address fragmentation of climate finance flows, it was agreed that the Standing
Committee would organise a forum for communication and exchange of informa-
tion among bodies and institutions relating to climate finance, including those out-
side of the Convention.!”” The Committee will also provide guidance to the COP
concerning operating entities of the Convention’s financial mechanism, make rec-
ommendations on how to improve their work in terms of coherence, efficiency and
effectiveness, and provide expert contribution into periodic reviews of the financial

193 1bid., para. 112.

19 Decision 2/CP.17, supra, note 136, Annex VL.
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mechanism.'”® The Standing Committee is also tasked with ensuring the necessary
coordination with the SBI and thematic bodies of the Convention.'” In relation to
MRV of support, the Committee will prepare a biennial assessment of climate
finance flows on the basis of: national communications and biennial reports by both
developed and developing countries; information in the NAMA registry; informa-
tion by developing countries on the assessment of their needs; reports by operating
entities of the financial mechanism; and information available from other entities
providing climate finance.’® It remains unclear to what extent this assessment will
contribute to the verification of climate finance given the lack of agreement on key
principles and concepts, such as “new and additional,” among Parties. The danger
thus exists that such assessments will become another venue for political power
play, highlighting divisions between donor and recipient countries.

9.3.7 Support for NAMAs

Support in the form of finance, capacity building and technology transfer can be
vital for developing countries to take mitigation actions. COP 16 decided that devel-
oped countries should provide increased support for the preparation and implemen-
tation of NAMAs in developing countries and for enhanced reporting on those
actions.”®! The Cancun Agreements also set up a registry to record NAMAS seeking
international support and facilitate matching those actions with available finance,
capacity building and technology support.?> At COP 17 Parties specified that the
registry will be developed as a web platform and participation will be voluntary.?*
On the support side, developed countries, operating entities of the Convention’s
financial mechanism and other donors were invited to submit information on sup-
port available and/or provided for NAMASs.?* On the needs side, developing coun-
tries were invited to submit information on individual NAMAs seeking international
support.”® Tt is envisaged that the registry will facilitate matching action and sup-
port by providing enhanced information to donors and recipients. In addition, the
registry also increases transparency of developing country mitigation actions by
recording individual NAMAs which do not seek international support.

Although it is too early to determine the effectiveness of the NAMA registry,
doubts can be expressed regarding the added value of such arrangement. With the
newly established Green Climate Fund and its funding window for mitigation, and
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other entities providing climate finance for mitigation actions in developing countries,
the registry with its informative role appears to be rudimentary. Further work is also
needed to clarify how its role in recording support provided by developed countries
will be linked to MRV of support and feed into a biennial assessment of climate
finance flows by the Standing Committee.

9.4 Conclusions: A Breakthrough or an Empty Promise?

Long-term negotiations under the UNFCCC have continuously disappointed those
hoping for a comprehensive, legally-binding and meaningful agreement. Yet, in the
past 5 years, progress has been made on many important issues. Notably, the nego-
tiations launched in Bali in 2007 have resulted in a number of important reforms to
the climate finance architecture under the UNFCCC.

In this chapter, we have argued that the scale of climate finance has been a key
controversy in the history of UNFCCC regime. Without agreement on a concrete
figure, it has been difficult to evaluate Annex II countries’ support for non-Annex
I Parties. At COP 15, developed countries finally placed a tangible figure on the
table, committing to mobilising jointly US$100 billion per year by 2020 to assist
developing countries in climate change mitigation and adaptation. While not every-
one agreed with it, the figure had been influenced by several assessments of developing
countries’ future funding needs. It was therefore an important step forward.

Negotiations under the Bali Action Plan have also succeeded in strengthening
the institutional framework for climate finance under the UNFCCC. Most notably,
agreement has been reached to establish the Green Climate Fund and the Standing
Committee. The figure above illustrates how the new institutional framework will
function as a result of these reforms (Fig. 9.1).

Our conclusion is that the Green Climate Fund holds important potential to
improve the framework for climate finance under the UNFCCC. While it remains
unclear how much of the US$100 billion of annual climate finance expected by 2020
will flow through the Fund, it promises to become a remarkable financing institution.
The governance of the new Green Climate Fund also incorporates innovative features.

) s COP/MOP
GEF, SCCF, LDCF
Green Climate — standing et B
Fund — Committee through its Board

Fig. 9.1 Institutional framework for climate finance under the UNFCCC and Kyoto Protocol. The
underlined Green Climate Fund and Standing Committee are new elements in the institutional
structure
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In contrast to the highly controversial GEF, developed and developing countries
have equal representation on the Green Climate Fund Board. In the future, develop-
ing countries will thus be better placed to influence funding decisions in relation to
the Convention’s financial mechanism. This will hopefully help bridge some of the
deep and long-standing divides between developed and developing countries. Direct
access and a country-driven approach are other distinctive characteristics of the
Green Climate Fund, making it stand out form among other funding institutions.

Attempts have also been made to address fragmentation of the international
framework for climate finance both within and outside the UNFCCC. The new
Standing Committee has been tasked with improving coherence and coordination in
the delivery of international climate finance. Concrete steps will involve a forum for
different bodies and institutions as well as biennial assessments of climate finance
flows. The Standing Committee’s function to prepare biennial assessments will seek
to provide a complete picture on financial support to address climate change. Also
the MRV framework for climate finance under the UNFCCC has been strengthened.
At the heart of these reforms lie the new reporting guidelines for developed countries,
requiring extended information on financial support provided. This will make it
possible to collect information on financial flows in a more efficient and effective
manner. Reporting arrangements for fast-start finance and the NAMA registry also
serve the goal of improved MRV of financial support.

Despite these important reforms, several core issues have yet to be resolved.
Although the Green Climate Fund is currently being operationalized, it does not
have money. Without adequate resources, the Fund will become nothing more than
an empty promise. Experiences with the SCCF and the LDC Fund during the past
decade demonstrate that funding arrangements that are not backed by adequate
financial resources risk become inefficient. Moreover, even if pledged, the money
does not necessarily materialize, as evidenced by the failure of most developed
country governments to comply with the 0.7% target for ODA from GDP.? In
the case of the Green Climate Fund, the stakes are high, not least because developing
countries’ future needs for international assistance amount to hundreds of billions
of dollars. If the US$100 billion annual commitment fails to materialize, serious
consequences will follow both for the credibility of UNFCCC finance framework
and most importantly, for the battle against dangerous climate change. However,
against the backdrop of a serious financial crisis, deep budget cuts and gruelling
austerity measures, the political will of developed country governments to channel
public resources to developing countries is far from strong.

Thus far, Parties have not made any meaningful progress towards resolving
the highly controversial issue of long-term finance and what roles the public and
private sectors as well as innovative sources are expected to play in the provision of
climate finance. The work programme on long-term finance established in Durban
can achieve some progress on these issues. Ultimately, however, it is the political

26 See, for instance, Net official development assistance from Development Assistance Committee
and other OECD members in 2011 — preliminary data for 2011, available at http://www.oecd.org/
dataoecd/44/13/50060310.pdf (last accessed 30 April 2012)
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will of countries that will determine whether and how the issue moves forward.
Given how deeply divisive the question of public and private funding is, it might
be more constructive to focus discussions on mechanisms of generating funds
through innovative means rather than trying to determine the relative contribution
of public and private sectors to multilateral climate-related assistance to developing
countries.

As this chapter shows, a tectonic divide between developed and developing
countries has shaped the negotiations, and the legal and institutional framework for
climate finance under the UNFCCC. Developing countries have been deeply
dissatisfied with the GEF as an operating entity of the financial mechanism and with
the ineffectiveness of SCCF and the LDC Fund. Developing countries’ ambition for
greater involvement and “having a say” in the decision-making over financial
assistance have critically influenced the recent reforms to the Convention’s financial
architecutre. The reformed climate finance architecture reflects a compromise
between these two camps while non-outcomes echo the most politically sensitive
issues. Clarity on unresolved issues should be achieved speedily as its absence
will hinder any progress made in the delivery of funds to developing countries in
the futu