Chapter 4
Some Reflections on Self-defence
as an Element in Rules of Engagement

Frits Kalshoven and Thyla Fontein

Abstract From 16 to 20 June 2007, the International Security Assistance Force
(ISAF) and the Taliban were engaged in a fierce battle over Chora, Afghanistan,
resulting in many civilian casualties in and around that capital city. ISAF is a coa-
lition of states established to contribute to the maintenance of security, but which
through their frequent engagement in actual warfare have become parties to the
armed conflict in Afghanistan. As aresult, their actions are governed by international
humanitarian law. This includes the prohibition of indiscriminate attacks, i.e. attacks
expected to cause civilian casualties at a level excessive in relation to the military
advantage anticipated. The hostilities in and around Chora have given rise to the
question whether they might have violated this prohibition (a question ultimately
answered in the negative). In this debate, self-defence was among the arguments
raised in justification. Self-defence usually figures as a standard clause in the rules of
engagement. These are texts which, established by commanders, permit or limit the
use of force by their armed forces. The chapter briefly discusses the character of these
instruments and of the clauses they contain. The focus is in particular on the self-
defence clause. Self-defence may be individual or collective, and it may arise on
three different levels: as national self-defence, unit self-defence or individual self-
defence. National self-defence is the right for states to defend themselves against an
attack or imminent attack. Unit self-defence is a notion generally accepted in mil-
itary practice without having a firm legal basis in most countries. In contrast, indi-
vidual self-defence is recognised in every domestic legal system. In the closing
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chapter, the chapter focuses on the relevant Dutch legal system, because the troops
involved in the battle over Chora were Dutch forces and collective unit self-defence
might have been at issue as an exculpatory argument in that case.
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4.1 Introduction

It is a sad occasion when a collection of chapters is produced in memory of a
departed colleague. The loss is all the more poignant if, as in the present case, the
person who passed away was in full bloom and everything could still be expected
of her. The first author has long had the privilege of knowing and working with
Avril McDonald. He is grateful, both, for the opportunity to contribute to this liber
in her name, and to carry out this work in cooperation with a promising young
lawyer who is at the very beginning of her career.

From 16 to 20 June 2007, the International Security Assistance Force (ISAF)
and the Taliban were engaged in a fierce battle over Chora, the capital town of
Uruzgan province in Afghanistan. While the Taliban, in its attempt to capture the
town, killed a great number of civilians, the counter-attack by an ISAF battalion
caused many civilian casualties as well. In the debate that followed, one argument
was that the ISAF actions could be justified on the grounds of self-defence,
a notion that figures as a standard clause in armed forces’ rules of engagement. In
this chapter, we discuss this notion of self-defence and its possible role in legiti-
mising or justifying the use of force in this type of situation.

ISAF, a coalition of states, was set up in December 2001 in reaction to the
September 11 attacks on the World Trade Center in New York and the Pentagon in
Washington. In an even more immediate reaction, the United States-led Operation
Enduring Freedom (OEF) started in October 2001 as a full-fledged fighting force
acting in individual and collective self-defence,' with two objectives: to disrupt the
Al Qaeda bases in Afghanistan and to remove the Taliban de facto government
from power.

' As recognised by the United Nations Security Council in Resolution 1368, adopted on 12
September 2001, the day after the Al Qaeda attacks.



4 Some Reflections on Self-defence 99

OEF rapidly achieved the second objective. With the Taliban de facto gov-
ernment removed from Kabul and an Afghan Interim Authority set up in its place,
the Security Council on 20 December 2001 authorised the establishment of ISAF,
mandating it to assist the Authority in “the maintenance of security in Kabul and
its surrounding areas”.* As distinct from OEF, ISAF was not established to fight its
own war. As a security force, it was designed at the outset to act in support of the
Afghan authorities in and around Kabul in their efforts to ‘maintain security’. To
this end, the Security Council authorised ISAF to “take all measures necessary to
fulfil its mandate”.> While the clause ‘all measures necessary’ in a Security
Council resolution generally implies authorisation to use lethal force, the quoted
phrase limits this to such measures as might become necessary to ‘assist in the
maintenance of security’. This task was likely to involve a level of force higher
than that allowed in a classical peacekeeping operation, but was intended to remain
below the level of all-out warfare. This suited participating governments, who
wanted to avoid the suggestion that they might be involved in an armed conflict,
let alone one linked to the U.S. ‘War on Terror’."

The situation changed in 2003; in August, NATO assumed the leadership of
ISAF,” and in December, the Security Council expanded ISAF’s mandate to cover
other Afghan regions.® From that moment onwards, ISAF took over command in
an increasing number of Afghan regions, and in July 2006 in the southern region.
This included Uruzgan,” a province which at the time was regarded as relatively
peaceful, enabling the Task Force Uruzgan (at the time, a Dutch battalion) to
engage in numerous activities aimed at improving the living conditions of the local
populace. However, the situation did not remain stable, witness the fierce battle
waged in June 2007 to prevent the Taliban from capturing the capital. In this

2 United Nations Security Council, Resolution 1368, 12 September 2001, U.N. Doc. SC RES
1386 (2001), para 1; The Afghan Interim Authority in late 2002 was succeeded by the Afghan
Transitional Authority.

3 Ibid., para 3.

4 See also Cole 2009, p. 145: “Although positions on the legal basis for operations varied among
ISAF contributing nations, most relied on a combination of the Security Council Resolution and
the consent of the government of Afghanistan. In fact, many contributing nations were pleased to
distance themselves from the US notion of the Global War on Terror, understanding it (rightly or
wrongly) to be the concept of an international armed conflict against international terrorist
organizations wherever they might be in the world”.

5 «On 11 August 2003 NATO assumed leadership of the ISAF operation, ending the six-month
national rotations. The Alliance became responsible for the command, coordination and planning
of the force, including the provision of a force commander and headquarters on the ground in
Afghanistan”. NATO website ISAF, History para 3.

6 United Nations Security Council, Resolution 1510, 13 October 2003, U.N. Doc. S/RES/1510
(2003).

7 The decision taken on 8 December 2005 by the NATO foreign ministers “was implemented on
31 July 2006, when ISAF assumed command of the southern region of Afghanistan from US-led
Coalition forces, expanding its area of operations to cover an additional six provinces — Day
Kundi, Helmand, Kandahar, Nimroz, Uruzgan and Zabul ...” NATO website ISAF, Stage 3, to
the south, para 2.
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‘battle of Chora’ all kind of weaponry was used, including heavy artillery and
long-distance air support. The numerous civilian casualties ISAF’s action had
entailed ran counter to what may be the essence of the type of ‘counter-insurgency
operation’ it was engaged in, which is to “remain friendly towards the populace
while staying vigilant against insurgent actions”.®

The question arises whether this state of affairs warranted the conclusion that
international humanitarian law (IHL) had become applicable. A first point to note
here is that in 2001, the invasion of Afghanistan by the U.S.-led OEF had brought
the partners of that coalition into a situation of international armed conflict, with
Al Qaeda and Afghanistan (at the time, the Taliban and the Afghan army) as
opponents.” In contrast, and although ISAF was established at about the same time
as OEF, this body was not set up as a participant to the conflict.

In 2003, with the Taliban ousted from power, the situation in the country
changed into one of internal armed conflict with, in jus ad bellum terms, the
Taliban in the offence and the Afghan authorities in the defence.'® ISAF, for its
part, assisted the authorities in the maintenance of security. While, as noted before,
this could be a fairly peaceful activity, hostilities flared up from time to time,
culminating in a case like Chora where ISAF undertook to defend the town against
a very determined Taliban attack; a case of open warfare. Given these circum-
stances, as a matter of jus in bello, ISAF members had become parties to the armed
conflict as well."" Note that qualification of a situation as an armed conflict does

8 As stated in Chapter 5, Executing Counterinsurgency Operations, of FM 3-24.

® The United States also claimed to wage war against Al Qaeda: the ‘War on Terror’. We do not
enter into this claim here. On the characterisation of the situation as an international armed
conflict, see also Cole 2009, p. 143: “Early coalition contributions to the invasion of Afghanistan
also reflected the generally held view that this was an international armed conflict. The
deployment of forces and the details of their rules of engagement (ROE) were based on the
premise that this was a conflict between the ‘coalition of the willing’ on the one hand and Taliban
forces, al Qaeda and the Afghan army on the other”.

1 In terms of jus in bello, the authorities were bound by Common Article 3 of the Geneva
Conventions of 1949, as well as by the generally accepted humanitarian principles and rules of
customary law. Afghanistan became a party to the Additional Protocols of 1977 to the 1949
Geneva Conventions only in 2009; Geneva Conventions (I, II, III, IV), Geneva, 12 August 1949,
United Nations Treaty Series, Volume Number 75; Protocol (I) Additional to the Geneva
Conventions of 12 August 1949, and relating to Protection of Victims of International Armed
Conflicts, Geneva, 8 June 1977, United Nations Treaty Series, Volume Number 1125; Protocol
(II) Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of Non-International Armed Conflicts, Geneva, 8 June 1977, United Nations Treaty
Series, Volume Number 1125; Information available on the website of the International
Committee of the Red Cross, http://www.icrc.org/.

""" Our conclusion differs theoretically, though not practically, from views expressed by Boddens
Hosang and Ducheine who, in line with an opinion expressed by the Dutch Government, hold that
while the relatively quiet phases of ISAF presence do not qualify as an armed conflict, the Chora
incident and similar events represent temporary and local armed conflicts leading to de jure
applicability of the jus in bello. Ducheine and Pouw 2009, also quoting Boddens Hosang 2009.
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not require continuous warlike activity, nor must a party to an armed conflict be set
on destroying its opponent: defence is warfare as well.

A next question is whether the conflict the ISAF members had become parties
to, amounted to an international or non-international armed conflict. On this, we
may rely on the International Committee of the Red Cross (ICRC), which in a
recent report notes the emergence of a category of conflicts it indicates as
“multinational NIACs” (non-international armed conflicts):

[A]rmed conflicts in which multinational armed forces are fighting alongside the armed
forces of a “host” state — in its territory — against one or more organized armed groups. As
the armed conflict does not oppose two or more states, i.e. as all the state actors are on the
same side, the conflict must be classified as non-international, regardless of the interna-
tional component, which can at times be significant. A current example is the situation in
Afghanistan (even though that armed conflict was initially international in nature).'?

The ICRC adds that in this case, “[t]he applicable legal framework is Common
Article 3 and customary THL”. Article 3 common to the four Geneva Conventions
of 1949 provides basic standards of human behaviour for any situation of armed
conflict, but these do not concern actual warfare."? However, the reference to
‘customary IHL’ is meant to cover this lacuna: here, the ICRC has its study on
‘Customary International Humanitarian Law’ in mind.'* The study identifies 161
rules, with the majority stated to be applicable in non-international armed conflicts
as well.

All of this leads to the conclusion that, in theory, Common Article 3 combined
with customary law and, in practice, the law of international armed conflict, are
indeed applicable to those ISAF activities that were actually governed by ITHL.
This includes an operation like the defence of Chora, but also in ostensibly more
peaceful times, the frequent search for IED, the ill-famed ‘improvised explosive
devices’ or the forceful search of houses believed to shelter persons engaged in
planting such devices, yet another ‘defensive’ activity that has entailed numerous
civilian casualties.

It was precisely after the Chora incident that the self-defence argument cropped
up. As mentioned at the outset, it was in this context that the phenomenon of rules
of engagement (RoE) entered into play: documents in which self-defence holds a
prominent place.

12 ICRC 2011 (emphasis added).

13" Common Article 3 to the Geneva Conventions of 1949, supra note 10, provides in part that
“each Party to the conflict shall be bound to apply, as a minimum, the following provisions:

1) Persons taking no active part in the hostilities, including members of armed forces who have
laid down their arms and those placed hors de combat by sickness, wounds, detention, or any
other cause, shall in all circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria.

[...]

2) The wounded and sick shall be collected and cared for.

[...]".

!4 Henckaerts and Doswald-Beck 2005.
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4.2 Rules of Engagement

The behaviour of military units on mission is governed by a variety of sources,
from treaties and national laws down to the operational order of the day. Some-
where in between hover RoE.'” These are texts designed inter alia to influence
conduct and, in particular, the use of force. They are neither formal lawmaking
instruments nor, at the other extreme, do they set the operational targets that units
are expected to achieve. The U.S. Dictionary of Military and Associated Terms
defines them as “[d]irectives issued by competent military authority that delineate
the circumstances and limitations under which United States forces will initiate
and/or continue combat engagement with other forces encountered”.'®

Another U.S. publication, entitled ‘Legal Support to Military Operations’, adds
that RoE must be “reviewed by legal advisors for compliance with applicable law
and policy”.'” A slightly older manual provides in somewhat broader terms that
RoE “may take the form of execute orders, deployment orders, memoranda of
agreement, or plans”, and it states that “[p]roperly developed rules of engagement
fit the situation and are clear, reviewed for legal sufficiency, and included in
training [...] Rules of engagement vary between operations and may change
during an operation. Adherence to them ensures Soldiers act consistently with
international law, national policy, and military regulations”.'®

Rules of engagement are widely used, by states individually and, with the
growing frequency of combined operations such as OEF and ISAF, by coalition
forces as well. NATO document MC 362/1, NATO Rules of Engagement, broadly
defines RoE as “directives to military forces (including individuals) that define the
circumstances, conditions, degree, and manner in which force, or actions which
might be construed as provocative, may be applied”.'” The Sanremo Handbook on
Rules of Engagement,” a publication of the Sanremo International Institute of
Humanitarian Law, stays closer to the military language of the U.S. Dictionary
when it defines RoE as texts “issued by competent authorities and [that] assist in
the delineation of the circumstances and limitations within which military forces
may be employed to achieve their objectives”. It adds that “[w]hatever their form,
[RoE] provide authorisation for and/or limits on, among other things, the use of
force, the positioning and posture of forces, and the employment of certain specific

15 The acronym is variously written as ROE and RoE. While official documents often choose the
first version, we have preferred the second as the more elegant.

16 Department of Defense 2010.
Department of Defense 2011.
18 FM 3-0 paras 1-85, pp. 1-19.
19 Bumgardner et al. 2010, p. 254.

20 Cole et al. 2009; At the Round Table of the Institute, which was held from 8 to 10 September
2011 in Sanremo, the audience was informed that the Handbook meanwhile has been translated
into a great number of languages.
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capabilities”.>' RoE “are not used to assign missions or tasks [or] to give tactical
instructions”, such matters “are assigned through Operations orders and other
similar instruments of command and control”.*?

The Handbook notes that “[t]he conduct of military operations is governed by
international law, including the law of armed conflict (LOAC)”. It adds that
“[b]oth nations and individuals are obliged to comply with LOAC”.** That may be
s0, but current history provides many examples of parties to armed conflicts, and
especially armed opposition groups, that order their forces to use violence against
the civilian population in general or specified (categories of) civilians, or against
objects under special protection, such as hospitals or vehicles provided with the
Red Cross or Red Crescent emblem, all of this in blatant violation of the law.2* Tt
does not seem unlikely that such parties state their intentions in texts comparable
to the RoE of the Sanremo Handbook. At all events, it should be noted that respect
of the law is not an inherent element of RoE.

The Sanremo Handbook refers to the reverse possibility, of RoE prescribing
conduct that remains below the upper limit of lawful violence: “in some cir-
cumstances, [states] may limit permissible levels of incidental injury or collateral
damage to levels below that acceptable under LOAC [...]”. It accordingly “allows
for the creation of RoE that provide for the conduct of operations in compliance
with national policy” > Depending on its formulation, such a provision may
amount to a standing order under the applicable domestic military law.

The Handbook distinguishes between many different situations, each with their
own peculiarities regarding permissible or advisable recourse to violence, and
lethal force in particular. Rather than entering into these many possibilities, we
refer the reader to the long list of detailed suggestions set forth in Annex B, the
‘Compendium of ROE’.*® We may recall the two situations mentioned in the
Introduction: OEF, a full-fledged armed conflict, and ISAF, a security operation.27

ISAF’s operations in support of a friendly government have led to frequent
review of the RoE, in particular, as the political need to avoid casualties among the
civilian population grew. It should be noted here that adaptability to changes in the

21 Cole et al. 2009, p. 1.

2 Tbid., p. 2.

Ibid; The law of armed conflict is synonymous to ‘international humanitarian law’ (IHL).
A particularly notorious case was the attack on the World Trade Center, with Al Qaeda
claiming that the people working there could be equalled to combatants. In general, the past
‘liberation wars’ as well as recent cases of ‘asymmetric warfare’ in the Middle East and
elsewhere provide an endless stream of acts violating the most fundamental principles of THL.
2 Cole et al. 2009, p. 2 (emphasis added).

26 Cole et al. 2009, pp. 28-62.

27 NATO classifies situations of this type in politically even more neutral terms as Non-Article 5
Crisis Response Operations, i.e., situations that do not (as required in Article 5 of the North
Atlantic Treaty) arise from an armed attack against one or more of the member states that would
be considered an attack against them all; See AJP-3.4 (A) 2010.
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physical or political field is a general characteristic that sets RoE apart from
treaties and other sources of international law regulating the conduct of war.

4.3 Self-defence as a Key Element in Rules of Engagement

As briefly mentioned in Part I, a predominant feature of many contemporary RoE
is the insistence on self-defence. The very first point the addressees may note is
that they have the right to self-defence; and, as if this were not enough, the text
may close with a repetition of the reminder of their right to self-defence. A soldiers
card issued in December 1992 to members of a U.S. unit engaged in a relief
operation in Somalia notes that “[n]othing in these Rules of Engagement limits
your right to take appropriate action to defend yourself and your unit”; goes on to
confirm that “[y]ou have the right to use force to defend yourself against attacks or
threats of attack”, and, removing even the last conceivable bit of doubt, recalls that
the addressee must always be “prepared to act in self-defense”.”®

An annex to the Sanremo Handbook provides model RoE cards which sum-
marise “the key ROE principles regulating the use of force by individuals for a
particular mission”.* Cards are provided for three distinct situations involving
military action indicated as ‘self-defence’, ‘peace operations’ and ‘armed conflict’,
with the level of permitted force increasing with every step on the ladder. Self-
defence refers to the classical peacekeeping mission that does not in and of itself
include active recourse to force; peace operations constitute the middle category
that includes today’s notions of security assistance and counter-insurgency, and
armed conflict refers to the situation of plain warfare.

The model RoE cards each open with the identical message that “nothing in
your ROE limits your right to take action in self-defence”, adding that only such
force may be used as is “necessary to neutralise the threat”, this includes deadly
force.®® The Handbook distinguishes three types of self-defence: national self-
defence, unit self-defence and individual self-defence. National self-defence is
“the defence of a nation, a nation’s armed forces, and a nation’s persons and their
property”’; unit self-defence is “the right of unit commanders to defend their unit,
other units of their nation, and other specified units” and individual self-defence is
“the right of an individual to defend himself or herself (and in some cases other

T 31
individuals)”.

2 EM 100-23, Appendix D, Annex A: ROE Card, Joint Task Force for Somalia Relief
Operations—Ground Forces.

2 Cole et al. 2009, pp. 71-75.

30 The cards provide that before opening fire in self-defence, and “if time and circumstances
permit ... [y]ou are to warn by shouting”. This suggests that the model RoE presented in the
Handbook are soldiers cards. These characteristically contain far less policy, if any, than do the
ROE directed at higher levels.

31 Cole et al. 2009, pp. 83-85.
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What do these clauses stand for; what practical significance can they have and
what law, if any, do they refer to? Here, some general points may be noted at the
outset. First, the fact that a RoE is in force presupposes the existence of one of the
three types of situation, mentioned above, where the military may have an active
role to play. And, second, recourse to any right of self-defence in a legal procedure
can only arise if the claimant stands accused of an act in contravention of a rule of
(international or domestic) law or other norm-setting provision, for instance, the
applicable RoE.

Taking the right of national self-defence first, this obviously refers to the right
of the state to defend itself against foreign armed attacks, as provided in Article 51
of the UN Charter. Individual claims might conceivably arise if the military
authorities of a country at war stand accused of having made the armed forces
conduct hostilities in flagrant violation of IHL; the argument might be that the war
would otherwise have been lost. At the International Criminal Court, the claim
would be expressly excluded; Article 31 (1b) of the Statute provides that “[t]he
fact that [a] person was involved in a defensive operation conducted by forces shall
not in itself constitute a ground for excluding criminal responsibility”. Apart from
that, the treaties in force make the point clear that the law must be respected “in all
circumstances”, including the case where the war has taken a wrong turn.*

Other scenarios might be envisaged where lower personnel of a country at war
claim that an act in violation of the law or of the applicable RoE was committed in
defence of the nation. However, the chance that the claim is honoured in a court of
law seems slim indeed, given the lack of a basis in existing criminal legislation.

In effect, the real significance of the national self-defence clause may lie outside
the legal realm, conveying the message that “all is well, you are fighting for a just
cause”. This may actually reflect the internationally recognised legitimacy of an
operation. Where authorisation was not sought (because the state has decided to
commit an act of aggression) or has been withheld (as with the invasion of Iraq in
2003 by the U.S.-led ‘coalition of the willing’), the message that “you have the
right of self-defence” may even more clearly act as a moral boost, proclaiming that
“the world may have refused our claim but we are doing the right thing”.

The next item on the list, unit self-defence, leads to similar questions. There is
no doubt that the notion of ‘unit’ has a strong resonance in many armed forces.
Company commanders may have become friends at the military school and sol-
diers probably were in the same boot camp. Units of these lower echelons may be
strongly inclined to assist each other; and if this results in a violation of their RoE,
the excuse that it was a matter of collective unit defence may lie readily at hand.

2 Thus, the identical provision in Article 1 of the four Geneva Conventions of 1949 and
Additional Protocol I of 1977, supra note 10; text available on the website of the ICRC,
www.icrc.org.
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Again, however, unit self-defence appears not to have found a place in many
existing criminal legislations®® and, again, the true significance of the right of unit
self-defence may lie in its cohesive power.”*

There remains the right of individual self-defence as specified on a soldiers
card, i.e. self-defence by individual members of armed forces.> Here, the situation
is the opposite of the two preceding cases: the claim of individual self-defence in
justification of an unlawful act is as universally recognised as individual claims of
national or unit self-defence are unknown. The facts underlying claims arising in
the context of military operations will obviously differ from what normally hap-
pens on the domestic scene. Even so, it is generally accepted that in the military
sphere, for a claim of self-defence to be accepted, it must have been both necessary
as a last resort and proportionate to the perceived threat. Indeed, the RoE itself
may include these requirements in the phrase formulating the individual right of
self-defence.

Another matter is that domestic legislation and practice on self-defence are not
identical in all countries. We will not discuss these differences, confining us further
down to the situation in the Dutch legal system. It remains to consider here in what
circumstances recourse to the right of self-defence will be necessary.

Take the case of an ISAF soldier who, on a mission expected to involve the use
of force, advances in terrain under Taliban control: if he receives and returns fire,
this is just warfare, and there is no place for a claim of individual self-defence.
However, when the soldier kills an unidentified person who turns out to have been
an unarmed civilian, the soldier is guilty of an unlawful killing and, if prosecuted,
will escape punishment if his appeal to the right of self-defence is honoured.

The general conclusion is that a claim of individual self-defence in a warlike
situation may enter into play when a soldier carries out an act which, whether or
not part of the task he was ordered to perform, appears to have resulted in a
violation of the applicable law of armed conflict. Whether the claim is honoured
ought to depend exclusively on the facts of the case. This should in principle be a
matter for a court to decide. In practice, it is equally possible that as a matter of
policy, claims of self-defence are accepted at an earlier stage without all that much
formal investigation, in order thus to keep cases out of the public eye.

3 An important exception is the United States, where unit self-defence is not merely a right but
an obligation, and individual self-defence is a derivate of unit self-defence: “Unit commanders
always retain the inherent right and obligation to exercise unit self-defense in response to a
hostile act or demonstrated hostile intent. Unless otherwise directed by a unit commander as
detailed below, military members may exercise individual self-defense in response to a hostile act
or demonstrated hostile intent. When individuals are assigned and acting as part of a unit,
individual self-defense should be considered a subset of unit self-defense. As such, unit
commanders may limit individual self-defense by members of their unit.” Operational Law
Handbook 2012, Chapter 5, E 2, a (1) Inherent Right of Self-Defense.

3* For an author who paid particularly close attention to the notion of unit self-defence, see
Stephens 1998.

35 The term ‘individual self-defence’ is also used as the counterpart of ‘collective self-defence’.
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4.4 Self-defence and Rules of Engagement in Dutch Law

As mentioned in the Introduction, on 16 June 2007, Taliban forces attacked the
Chora district of Uruzgan province and primarily Dutch ISAF troops employed
artillery shelling and airstrikes to regain control over the district, resulting in
numerous civilian casualties. Following investigations into the battle over Chora
by the Dutch Government, UN Assistance Mission in Afghanistan, Afghanistan
Independent Human Rights Commission and others, various reports suggest evi-
dence that the acts may have amounted to violations of Common Article 3 of the
Geneva Conventions and questioned whether less damaging methods could have
been used. However, they generally concluded that the actions were in accordance
with THL, and the Dutch Ministers of Foreign Affairs, Defence and Cooperation
Development stated that defending Chora fell within ISAF’s mandate and was
permitted based on the right to self-defence and the RoE.*® In this way, self-
defence was advanced as justification for the acts committed by the Dutch forces
and mentioning the right to self-defence might have caused confusion as to which
level of self-defence, as described above, was meant. With respect to national self-
defence, it is accepted that the Netherlands, as contributing nation to NATO, was
acting in collective self-defence through permission of the Security Council.*” In
order to understand such claim as individual self-defence, one must understand it
within the Dutch legal system.

Dutch authorities have exclusive criminal jurisdiction over Dutch ISAF per-
sonnel and these are therefore immune from arrest or detention by Afghan
authorities.*® This is determined in the Military Technical Agreement signed by
the Afghan Interim Administration and ISAF in 2002.** Moreover, when making
status of forces agreements, the Minister of Defence ensures that the Netherlands
has exclusive criminal jurisdiction over its soldiers. This jurisdiction is also
established in Dutch legislation, and thus the Netherlands has jurisdiction over all
criminal acts of Dutch soldiers, wherever they take place.*

36 Ministers van Buitenlandse Zaken, Defensie en Ontwikkelingssamenwerking 2007.

37 Ministerie van Defensie 2010.

3 PRournier 2007.

* Military Technical Agreement Between the International Security Assistance Force (ISAF)

and the Interim Administration of Afghanistan (‘Interim Administration’), Annex A, Section 1.
40 Wetboek van strafrecht, 3 March 1881, Articles 2 and 4 of the Dutch Military Criminal Code
from http://wetten.overheid.nl/BWBRO0001854/geldigheidsdatum_15-11-2012; Borghouts et al.
2006, p. 15.
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In the Netherlands, the International Crimes Act,41 the Dutch Military Criminal
Code,*? and the Dutch Criminal Code* make punishable the unlawful use of force
by soldiers. When Dutch military forces operate in an international coalition such
as ISAF, the legitimacy of the use of force is also dependent on the mandate set by
the coalition or organisation. ISAF has a mandate to use force under Chapter VII
of the UN Charter and thus also falls under the authority of the UN Security
Council. As mentioned earlier, in 2003, NATO took command of ISAF and set the
RoE for ISAF. When an unlawful use of force is suspected, there are different ways
in which self-defence, independently or as stated in RoE, can function as a jus-
tification or excuse for the violation under Dutch law. Section 1 of the Dutch
Criminal Code consists of general provisions including the grounds excluding
criminal responsibility, which also apply to offences in the Dutch Military
Criminal Code, as long as the law does not provide otherwise.** At the most basic
level, a Dutch soldier, like anybody else, is always able to claim his individual
right to self-defence based on Article 41" of the Dutch Criminal Code, as reflected
in the self-defence clause in the RoE.

Another ground excluding criminal responsibility can be found in Article 4
of the Dutch Criminal Code, which justifies an act when it is reasonably necessary
in order to execute a legal duty. Similarly, if RoE were considered an official order
from a Dutch authority,47 these could also lead to the exclusion of criminal
responsibility pursuant to Article 43*® of the Dutch Criminal Code, if the act was
reasonably necessary to carry out that official order.*” There was extensive dis-
cussion in the Netherlands and there remains disagreement on the status of RoE
and tactical directives issued by foreign military authorities, and whether they are

246

4l Wet Internationale Misdrijven, 16 August 2009, from http://wetten.overheid.nl/
BWBRO0015252/geldigheidsdatum_16-08-2009.

42 Wetboek van Militair Strafrecht, 27 April 1903, from http://wetten.overheid.nl/
BWBRO0001869/geldigheidsdatum_22-12-2011.

43 Wetboek van Strafrecht, supra note 40.

* De Graaff 1965.

45 Article 41 states: “1. A person who commits an offense where this is necessary in the defense
of his person or the person of another, his or another person’s integrity or property, against
immediate, unlawful attack is not criminally liable [justification]. 2. A person exceeding the
limits of necessary defense, where such excess has been the direct result of a strong emotion
brought about by the attack, is not criminally liable [excuse].”

46 Article 42 states: “A person who commits an offense in carrying out a legal requirement is not
criminally liable [justification].”

47 Ambtelijk bevel.

“8 Article 43 states: “1. A person who commits an offense in carrying out an official order issued
by a competent authority is not criminally liable [justification]. 2. An official order issued without
authority does not remove criminal liability unless the order was assumed by the subordinate in
good faith to have been issued with authority and he complied with it in his capacity as
subordinate [excuse].”

4 Dolman et al. 2005, p. 409.
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considered legal provisions, legal orders or something else.’® The suggestion was
raised to allow foreign military authorities to gain the same legal position as a
Dutch commanding officer that decides on the RoE, through Article 75(a)”" of the
Dutch Military Criminal Code.”>

In one case, the Court of Appeals in Arnhem decided that the applicable RoE
fell “within the scope of the term ‘military order’ pursuant to Article 1357 of
the Dutch Military Criminal Code.>* However, it did not decide that all RoE be
considered legal orders.” In the case before us, the RoE in force for ISAF at
the time would have to be analysed and a judge would have to decide whether
these meet the demands of Article 135. If they would, then violating the RoE
would be unlawful but might be justified by the self-defence clause therein.

Article 38°° of the Dutch Military Criminal Code offers a solution to the issues
presented by the previously discussed articles. When combining this article with
Article 71,%” an otherwise unlawful act committed during an armed conflict that is
in conformity with IHL and within the limits of a soldier’s competence cannot be
punished. Since ISAF was operating during an armed conflict as recognised by the
government of the Netherlands, this article is of great significance. It can be used
as a defence to exclude criminal responsibility, and it thereby offers protection for
soldiers during armed conflicts, in which circumstances are different than normal

59 Dolman et al. 2005, p. 406; Jorg 1996, p. 54; Kroon and Jacobs 1996, pp. 124-130; Vink
2010, pp. 86-91; Coolen and Walgemoed 2008, pp. 95-97; Coolen and Walgemoed 1996,
pp. 238-241.

51 Article 75a states: “Een verhouding van meerdere tot mindere bestaat ten opzichte van
vreemde militairen slechts voor zover zulks door Ons of van Onzentwege door door Ons aan te
wijzen autoriteiten wordt bepaald.”

52 Kroon and Jacobs 1996; Coolen and Walgemoed 1996, p. 239.

33 Article 135 states: “Onder dienstvoorschrift wordt verstaan een bij of krachtens algemene
maatregel van Rijksbestuur of van bestuur dan wel een bij of krachtens landsverordening
onderscheidenlijk landsbesluit gegeven schriftelijk besluit van algemene strekking dat enig
militair dienstbelang betreft en een tot de militair gericht ge- of verbod bevat.”

5% Judgment Court of Appeal (Military Division) Arnhem, The Netherlands, Case No. 21-
006275-04, 4 May 2005 (“Het hof is van oordeel dat de ROE voldoen aan alle eisen, die artikel
135 van het Wetboek van Militair Strafrecht aan een dienstvoorschrift stelt”, juridisch kader para
b5, http://zoeken.rechtspraak.nl/resultpage.aspx?snelzoeken=true&searchtype=ljn&ljn=AT4988
&vrije_tekst=21-006275-04); Dieben and Dieben 2005; Knoops 2008, p. 181.

33 Dolman et al. 2005, p. 409.

36 Article 38 states: “l1. Niet strafbaar is hij die in tijd van oorlog binnen de grenzen zijner
bevoegdheid een naar de regelen van het oorlogsrecht geoorloofd feit begaat, of wiens bestraffing
strijdig zou zijn met een verdrag, geldende tussen Nederland en de mogendheid waarmede
Nederland in oorlog is, of met enig voorschrift, ingevolge zodanig verdrag vastgesteld. 2. Niet
strafbaar is de militair die geweld gebruikt in de rechtmatige uitoefening van zijn taak en in
overeenstemming met de regels die voor de uitoefening van die taak zijn vastgesteld.”

57 Article 71 states: “In dit wetboek wordt onder oorlog mede verstaan: een gewapend conflict
dat niet als oorlog kan worden aangemerkt en waarbij het Koninkrijk is betrokken, hetzij ter
individuele of collectieve zelfverdediging, hetzij tot herstel van internationale vrede en
veiligheid.”
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and urgent decisions may have to be made without time to discuss alternative
options. In the event that the RoE would permit a more extensive use of force than
permitted by IHL, IHL would serve as the upper limit, as decided in this provision.
Paragraph 2 of Article 38 is the most significant provision. This paragraph came
into force in November 2010 and has retroactive effect on the basis of Article 1 of
the Dutch Criminal Code.’® It excludes punishment when a soldier uses force in
the legitimate exercise of his tasks and competency, and in compliance with the
rules set for the exercise of his tasks. This article includes orders and instructions,
especially the RoE, aide-mémoire and soldiers card issued by foreign military
authorities.”® This provision also covers situations that are not recognised as an
armed conflict and are thus not covered by para 1.°° This means that RoE can be
used to exclude criminal responsibility when they have been properly followed.
Jurisprudence with respect to this article still needs to develop; however, the need
for a stricter rule than how it currently stands might increase.

It seems that Article 38(2) underlies the decision of the public prosecutor not to
prosecute Dutch forces for the incident in Chora. Although some of the investi-
gations and reports suggest that there is evidence that the acts may have amounted
to violations of Common Article 3 of the Geneva Conventions,®! the Office of the
Public Prosecutor decided to terminate its investigation. It concluded that the use
of force was exercised in accordance with IHL, the applicable RoE and the right to
self-defence.®> The ministers also stated that the use of airplanes and helicopters
was in accordance with ISAF rules and procedures.

In all these military cases, there remains a problem regarding prosecution.
Decisions to prosecute are still very much a political choice, because the public
prosecutor makes this decision together with the minister of defence. In cases
where the involved military authority is against a criminal procedure, because it
may be in conflict with the interests of the armed forces, the minister of defence
resolves this disagreement with the minister of justice. Specific cases might not be
dealt with due to various interests involved, especially the protection of a country’s
reputation and preventing bad publicity.

38 Article 1 states: “1. No act or omission is punishable which did not constitute a criminal
offense under the law at the time it was committed. 2. Where a change has been made in the law
subsequent to the time the offense was committed, the provisions of the law most favorable to the
accused shall be applicable.”

3 Ducheine 2010, p. 152.

0 Tbid., p. 150.

61 ATHRC and UNAMA.

%2 Ministerie van Defensie 2008.
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4.5 Conclusion

Having looked at the rules of engagement and self-defence as a justification for the
battle over Chora, one can see that this claim could have been based on various
grounds. National self-defence is undoubtedly not applicable in this case. Unit
self-defence on the other hand, can be argued, but due to the lack of a legal basis,
would be unlikely to succeed. Lastly, individual self-defence could have been
argued, but due to the fact that the acts occurred in an armed conflict, allows
international humanitarian law to be the governing set of rules. The significance of
self-defence clauses in RoOE lies in the fact that they simply repeat the inherent
right of soldiers to protect themselves and thereby reflects domestic rules on self-
defence. In the Netherlands as in other countries, self-defence is recognised in its
Criminal Code and is not notably different to other countries. The status of the
RoE, however, has developed within the Dutch legal system and has been given a
fundamental legal status in 2010. This step was finally taken after heavy discussion
on their foundation and role in the Dutch legal system. As a result of the newly
implemented article, the rules of engagement, even those issued by foreign mili-
tary authorities, are now recognised as a legitimate body of rules to be followed by
Dutch soldiers, even though rules of engagement are changeable.
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