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A. Introduction 

The process of norm evolution and development in international law 
has been highly debated in recent international law and international re-
lations scholarship. However, the debate focuses primarily on states or 
non-state actors as the agents responsible for shaping international law. 
In contrast, the role of the judiciary is often neglected in the debate.1 It 
is an open secret, though, that courts are not merely Montesquieu’s 
bouche de la loi, impartial arbiters, who apply and interpret exogenous 
norms. Armin von Bogdandy and Ingo Venzke have already pointed 
out that decisions for concrete cases can hardly be derived from abstract 
legal concepts by the mere exercise of logical deduction.2 Instead, the 
application of legal provisions often involves the development of the 
applied norm itself. This not only applies in the domestic setting, but is 
also valid in the international arena. This contribution will deal specifi-
cally with lawmaking by the International Court of Justice (ICJ). 
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If you want to analyze the lawmaking of the World Court, you must 
first define what lawmaking is. There are two elements to the definition: 
First, we have to observe a development in the law. The law on a par-
ticular matter has to be different in point t2 than it was in point t1. Sec-
ond, this development has to be caused by a judgment of the ICJ. We 
thus have to analyze whether the development observed would also 
have occurred in the counterfactual situation that no judgment had 
been entered. In the following, we will have a closer look at these two 
elements. First, I will try to identify criteria of how we can observe a 
development in the law (B). Then the circumstances under which judg-
ments influence the state of the law will be examined in more detail (C). 
The theory will then be put to the test in two case-studies (D), before it 
is finally examined from the wider perspective of the framework of the 
project (E). 

B. The Concept of Law and the Three Dimensions of 
Lawmaking 

A development of the law occurs when the law is actually different in 
point t2 than it was in a prior point t1. To observe a development in the 
law, we thus have to define what the law is conceptually and how we 
measure the state of the law in a specific point t. There are, basically, 
two principal ways of defining the law. One can define law either from 
an external or an internal perspective.3 The internal perspective is the 
perspective of judges and legal practitioners who want to determine the 
actual content of the law. It thus contains normative guidelines for 
courts to come to their decisions. The most adequate definition for this 
internal perspective seems to be a formal definition – as provided by le-
gal positivism – that principally concentrates on the sources of the law.4 
The external perspective, in contrast, observes law as a social phenome-
non. It wants to describe certain factual developments or analyze causal 
relationships. In order to be able to do that it considers law to be the 
body of the actual legal practice. The choice between these two per-
spectives is not one of right or wrong. It is rather one of the more or 
less appropriate. Just as melancholic music can be a wonderful enjoy-
ment, it is, perhaps, not the right thing if you are looking to be exhila-
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rated. As I try to analyze the causal effect of court judgments on the 
law, the external perspective seems to be more adequate for the pur-
poses of this study.  
This contribution will adopt a discourse-oriented understanding of the 
law, according to which the state of the law is determined by the legal 
discourse. This discourse has two dimensions, which overlap but are 
not perfectly identical. First, we have the formal legal discourse, which 
is led by courts, legal practitioners and international law scholars. The 
starting point for an analysis of the legal discourse is certainly court 
judgments.5 But we will have to go beyond the mere analysis of judg-
ments of the World Court. Other important indicators of the state of 
this discourse are scholarly books and articles, as well as general text-
books on international law. After important judgments, many scholars 
comment on the soundness of the legal reasoning of the particular court 
decision. These case comments are an indication for how the judgment 
was received by international law scholars and lawyers. However, we 
have to be aware of a possible selection effect.6 Scholars have incentives 
to write something innovative. They will, therefore, rarely comment on 
a decision they completely agree with because they would not have 
much to add worth to be published. We will get a more accurate picture 
by contrasting the case comments to the reception of the judgment in 
legal textbooks, as the goals of textbooks are different than those of 
scholarly articles. 
But we have to look beyond the formal legal discourse on international 
law. If the legal discourse were completely utopian and detached from 
the legal understanding of states, it would still not be a good yardstick 
of the state of international law. Therefore, it is also necessary to ana-
lyze whether the judgment of the ICJ is reflected in state practice and, 
in particular, the opinion of state representatives about the state of in-
ternational law in t1 and t2. According to this perspective, norms of in-
ternational law are all those norms that states perceive to be normative 
restrictions on their conduct. Indicators are similar to the ones that are 
commonly used for the identification of opinio juris in the discussion 
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on customary international law.7 In this study, there will be a particular 
focus on legal opinions of states issued for particular occasions, such as 
the drafting of new legal texts. 

C. The Causal Mechanism: Lawmaking Through 
Persuasion in the Legal Discourse 

There has been an intense debate about whether and to what extent in-
ternational law influences the behavior of states despite the lack of a 
central enforcement mechanism.8 Similar concerns can also be raised 
with regard to judgments of the International Court of Justice. As these 
judgments are not centrally enforced, it is not self-evident that states 
comply with them9 or that they serve as guidelines for the future con-
duct of all members of the international community. Thus, how do 
judgments influence the legal discourse among legal scholars as well as 
the perception of states of the law? In the following, a general model of 
the influence of judgments on the legal discourse will be developed (I.). 
In a second step, I will look at potential factors that will make it more 
or less likely that an ICJ judgment will influence state conduct (II.). 
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I. The Cycle of Normative Development 

The model for the influence of judgments on the legal discourse and 
state conduct will be based on Wayne Sandholtz’s model of normative 
change.10 Sandholtz’s cycle has four steps: at the starting point, rules 
provide a normative structure within which actors decide what to do 
and what not to do. However, rules are often ambiguous and do not 
provide orientation for every possible situation. In such cases, a dispute 
between states may arise that leads to a discourse about the content of 
the law. This discourse leads to a development of the rule because one 
of its competing interpretations is strengthened in the discourse. That 
rule will then again structure the behavior of actors in the international 
arena so that the cycle is closed. 
This cycle of normative development is not unique to the international 
system. The basic structure of the process will be the same in societies 
without any legal institutions as well as in advanced, institutionalized 
legal systems in modern nation states. However, there are differences 
with regard to the quality of the discourse about the content of rules 
and its effect on rule development. In an institutionalized legal system, 
the form of the discourse about the rule will be preponderantly legal. 
Although important cases may be accompanied by a general public dis-
cussion, the discourse is mainly led by the parties in the formal forum 
of the courthouse. It is decided authoritatively by the court through a 
formal decision. There is thus a strong likelihood that this court judg-
ment will directly lead to a development of the norm(s) at issue and in-
fluence future behavior because of the changed norm structure. 
In a small society without legal institutions, the rules will basically 
emerge out of behavioral patterns.11 If there is a dispute about the con-
tent of a rule, the discourse will not be led by legal experts, but poten-
tially by all interested members of the society. There is no authoritative 
decision that ends the discourse and determines the future state of the 
law. But we may observe the formation of a majority opinion changing 
the rule and influencing future conduct. However, the connection be-
tween the discourse about the content of the “law” and rule develop-
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ment is much less direct and certain than in the model of the institu-
tionalized system. 

 
Figure 1: The Cycle of International Normative Change and the Dual Legal 
Discourse 
 
In the international arena, we observe a hybrid between these two 
models (Figure 1). When a dispute about the content of a rule arises, we 
observe parallel discourses. On the one hand, we have an expert dis-
course that is led by legal scholars and in which the ICJ may be in-
volved. On the other hand, the states as addressees of the international 
norms will voice their own opinions about what they think the law is. 
Even if a dispute is brought to the ICJ, the connection between a court 
judgment and a development of the rule is often weaker than in a do-
mestic legal system. Whether a court judgment effectively influences 
what states think about the law and thus creates legitimate expectations 
will depend on whether a considerable number of states actually accept 
the interpretation of the court. If individuals do not accept the interpre-
tation of a competent court in the domestic setting, they risk losing in a 
subsequent legal proceeding and facing a sanctions-backed judgment. 
In the international arena, it is not certain whether states that do not ac-
cept an interpretation of the ICJ will ever face a legal proceeding before 
a court. 
Despite these differences to the domestic setting, court judgments may 
not only have an influence on the internal understanding of legal rules 
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in the legal discourse, but also on the external evaluation of states. One 
of the problems of a decentralized discourse on the content of rules, 
such as a discourse among states, is that there is no arbiter who finally 
decides the discourse and determines the prevailing rule. However, if 
rules are supposed to structure normative thinking and to determine 
behavior, then it is important to know what the rules are, or – more 
precisely – to know what the other members of the international com-
munity think the rules are. Michael Byers once emphasized that cus-
tomary law is the shared understanding of the legal importance of acts 
in international relations.12 Yet, it is not always clear what this shared 
understanding is. In such situations of uncertainty, decisions of the 
World Court offer a focal point to make this shared understanding sali-
ent.13 

II. Factors Determining Whether Judgments Have an Influence 

Even if we assume that judgments of the ICJ influence the perception 
of legal norms by states and thus make law, this does not mean that all 
judgments have an automatic effect. Whether a judgment has an influ-
ence on the legal discourse and the communicative practice of states 
might – in some cases – depend on historical circumstances. We may, 
nevertheless, be able to identify certain factors that make it more or less 
likely that a judgment of the ICJ will have a sustainable effect on the 
subsequent development of international law. Whether a judgment of 
the ICJ translates into a “norm development” in the legal discourse de-
pends on the perceived legitimacy or acceptability of a judgment.14 Le-
gitimacy can be defined either in a procedural or in a substantive way. 
One could imagine that the legitimacy of a judgment rather depends on 
procedural criteria, such as the methodological soundness of the legal 
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argumentation. If one applies a substantive perspective, by contrast,15 
the result of the judgment is more important than the quality of its rea-
soning. 
The hypothesis of this contribution is that the substantive quality of the 
legal concept elaborated by the ICJ is the decisive factor for its subse-
quent influence on the legal discourse and state opinion about the law. 
What, then, constitutes a “good” decision? The question is complex, 
and I will only be able to give a few guidelines. The answer depends on 
what kind of normative problem the court has to address. I will distin-
guish three types of situations in which international norms may have 
different effects – coordination games, cooperation games and ethical 
norms. 
Coordination games in the sense of this contribution are situations in 
which there are multiple equilibria16 of conduct so that states have an 
incentive to coordinate on one of these equilibria. This does not mean 
that states are indifferent with regard to the concrete equilibrium they 
coordinate on. An example from game theory for coordination games 
with distributive consequences is the battle of the sexes game, in which 
a couple has to decide what to do on a Saturday night. While she wants 
to see a baseball game, he would prefer to go to the theater. However, 
they still prefer doing something together to following their individual 
preferences. States might thus individually prefer to coordinate on a dif-
ferent equilibrium, but they are nevertheless better off coordinating 
than acting unilaterally.17 
In such situations legal norms may be focal points, which make a par-
ticular equilibrium salient.18 They thus create legitimate expectations of 
behavior and facilitate coordination among states. If the ICJ faces a co-
ordination problem, a judgment will influence the legal discourse if the 
solution can be framed in the legal discourse as an equilibrium of the 
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problem. The decision will then be understood as making one of the 
equilibria salient, and it is likely that the states will coordinate on this 
equilibrium. However, if the solution found by the court does not 
achieve an equilibrium, it will neither have a lasting effect on the legal 
discourse nor on state conduct. 
Cooperation games, in contrast, are characterized by a divergence of 
the game-theoretical equilibrium and the social optimum. Classical ex-
amples are the prisoner’s dilemma or the public good game, where 
states have individual incentives not to cooperate although cooperation 
would provide the most social benefit.19 In such situations, states are 
usually conditional cooperators. They only cooperate if they can expect 
that other states do cooperate as well.20 Legal norms supporting the so-
cial optimum create legitimate expectations of general cooperation. 
If a state does not comply, this may damage its reputation and reduce 
the opportunities for future cooperation with other members of the in-
ternational community.21 It may also face decentralized sanctions in the 
form of retaliation.22 An ICJ judgment in such a situation will be effec-
tive if the solution can be understood as highlighting the social opti-
mum or a point close to the social optimum. If the norm is perceived to 
promote the social optimum in a cooperation problem, it will create le-
gitimate expectations of states that all members, or at least the majority 
of the international community, will comply with the norm and exert 
pressure on states to justify deviant behavior. 
Ethical norms in the sense used in this contribution are norms which do 
not protect the interests of a particular state. Instead, they protect the 
interests of an entity that is not involved in the formation of interna-
tional law. This may be individuals or the environment if the environ-
ment is also protected for its own sake and its protection is not under-
stood as an exclusively anthropocentric endeavor. Ethical norms exert 
influence by being perceived as models highlighting accepted standards 
of conduct to be considered a modern state by the international com-
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munity.23 They thus force states to justify deviant behavior, which may 
also lead to an increase in norm-conforming conduct if there is consid-
erable internal or external pressure.24 Ethical norms are rarely absolute, 
but subject to reasonable disagreement.25 Their scope and applicability 
depend on the concrete situation, potential conflicting values and the 
cultural context.26 They will be more likely to become accepted stan-
dards of behavior the more they accommodate these different factors 
and the less they give room for reasonable disagreement about their va-
lidity and scope. 
It has to be noted that the three situations highlighted here are certainly 
neither exclusive nor totally distinct. An environmental norm may at 
the same time be an ethical norm as well as a standard of a social opti-
mum in a cooperation game. Furthermore, the matter is complicated by 
the fact that incentive structures are rarely exogenously given, but may 
themselves be social constructs. Environmental problems, for example, 
were perceived differently forty years ago than they are today. Never-
theless, although the distinction is only an approximation, it is of some 
analytical value for highlighting slight differences in how judgments can 
influence the perception of states about the law. 

D. The Case-Studies 

In this section, I illustrate the theoretical considerations elaborated in 
the previous section using two case studies of judgments of the World 
Court. If we want to observe the causal effect of judgments on the per-
ception of states of what the law is, in theory we have to compare the 
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state of the world in which such a judgment occurs to the hypothetical, 
counterfactual situation in which no such judgment has occurred. A 
change in the legal opinion of states and legal scholars that follows after 
a judgment can also be a mere coincidence that is due to other factors 
and not necessarily causally related to the court’s opinion. But a com-
parison of the current state of the world to the counterfactual state 
would imply that we could rerun history, holding everything constant 
except the issuance of the judgment of the ICJ. 
One potential way to get around this problem would be to find similar 
cases whose principal difference lies in the main explanatory variable: 
the verdict of the ICJ.27 However, such comparable cases are often hard 
to find. One advantage of qualitative research is that we are not limited 
to observing causal effects, but that we can also trace causal mecha-
nisms. We not only know that there is development in the factor we 
want to explain, the state of the law, but we can observe, to a certain ex-
tent, how this development comes about. If the observations of the 
causal process correspond to the causal mechanism described in the 
theory, this would be strong evidence that the analyzed judgment did in 
fact have a causal influence on the states’ and legal scholars’ perception 
of the specific law. Thus, this study will not make an inter-case com-
parison, but a within-case comparison, and compare our cases to the 
underlying theory.28 
One practical problem of selecting the cases is that we need to observe 
reactions to the judgment by legal scholars and by states in order to be 
able to draw inferences regarding the acceptance of the judgment by the 
legal discourse. In order to get a coherent picture of these reactions, we 
have to observe a certain time frame. Consequently, earlier decisions of 
the ICJ are more suitable for this analysis than very recent ones. The 
two cases selected for this case study thus both stem from the 1970s. 
One of them concerns an ethical norm: the Barcelona Traction judg-
ment. In this case, the ICJ made a proposition that was widely accepted 
in the legal discourse of scholars and states. The other one concerns a 
coordination problem. In the Fisheries Jurisdiction case, the ICJ failed 
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to achieve an equilibrium. The result of this judgment was that the 
judgment did not have an influence on the further legal development of 
this field. 

I. Proposing an Ethical Norm – The Barcelona Traction Case 

On its face, the judgment of the ICJ in the Barcelona Traction Case is a 
decision about the diplomatic protection of corporations.29 The World 
Court had to decide whether the standing of a state exercising diplo-
matic protection depended on the nationality of the corporation or the 
nationality of the majority of the shareholders. However, the judgment 
is more famous for something else: an obiter dictum, in which the 
Court first mentioned the conception of obligations erga omnes in in-
ternational law.30 

1. The Judgment 

The case concerned the Barcelona Traction company, a company estab-
lished under Canadian law operating in Spain with a majority of Bel-
gian shareholders. After the Spanish Civil War, Barcelona Traction 
needed an authorization from the Spanish authorities to import foreign 
capital in order to be able to service its sterling bonds. However, the 
Spanish authorities refused to give such an authorization. Conse-
quently, the company could not service its bonds. As a result, three 
Spanish holders of such bonds filed a bankruptcy case before a Spanish 
court, which declared the company bankrupt on 12 February 1948. Fol-
lowing the judgment, the appointed bankruptcy commissioner dis-
missed the principal management of the company and appointed Span-
ish directors. Several countries, including Canada and Belgium, pro-
tested these measures. However, after a diplomatic compromise failed, 
Belgium filed a proceeding before the International Court of Justice. 
The main question the Court had to answer was whether Belgium had 
sufficient standing to represent the legal interests of Barcelona Traction 
before the Court. Before going into the particulars of the doctrine of 
diplomatic protection, the ICJ generally stated: 
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When a State admits into its territory foreign investments or foreign 
nationals, whether natural or juristic persons, it is bound to extend 
to them the protection of the law and assumes obligations concern-
ing the treatment to be afforded them. These obligations, however, 
are neither absolute nor unqualified. In particular, an essential dis-
tinction should be drawn between the obligations of a State towards 
the international community as a whole, and those arising vis-à-vis 
another State in the field of diplomatic protection. By their very na-
ture the former are the concern of all States. In view of the impor-
tance of the rights involved, all States can be held to have a legal in-
terest in their protection; they are obligations erga omnes.31 

This was the first time that the term obligations erga omnes was ever 
mentioned. It had not previously appeared in any legal texts, judgments 
of international courts or tribunals or contributions in international law 
scholarship. However, despite the novelty of the conception, the rea-
soning of the Court is brief and apodictic. It neither refers to state prac-
tice nor to legal precedents. It does not even try to deduce the principle 
of obligations erga omnes from established, more abstract legal princi-
ples. Instead, the Court simply states that there are not only obligations 
under international law that are owed towards specific states, but that 
there are obligations that are owed towards the international commu-
nity as a whole. Because of this lack of reasoning, the judgment is often 
cited as a prominent example of lawmaking by the ICJ.32 However, be-
fore we can draw this conclusion, we first have to analyze whether the 
principle of obligations erga omnes was truly a novel concept, or just a 
new expression for an already existing one, and what impact the judg-
ment had on the international legal discourse of scholars and states. 

2. The State of Law Before the Judgment – Old Wine in New Bottles? 

Although the term obligations erga omnes appeared for the first time in 
the Barcelona Traction judgment, there are indications that the concept 
was not entirely new.33 The question of obligations erga omnes is, in 
principle, a question of standing – whether a state is entitled to make a 
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32 See BOYLE & CHINKIN (note 5), 271. 
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certain legal claim either before an international court or tribunal or, 
decentrally, through the use of countermeasures. Traditionally, states 
only had standing to enforce a violation of international law if this vio-
lation infringed their subjective rights or legal interests or the rights of 
their citizens.34 Four years before the Barcelona Traction judgment, the 
ICJ had denied standing to two African states invoking the violation of 
international law through South Africa’s Apartheid regime.35 However, 
even before the World Court issued the Barcelona Traction judgment, 
there were certain exceptions to this rule. 
These exceptions concerned, in particular, the implementation of hu-
manitarian and human rights standards.36 On the one hand, there were 
several multilateral treaties in this area that recognized the right to bring 
proceedings or take countermeasures for the protection of minorities or 
human rights.37 The principal example is Art. IX of the 1948 Genocide 
Convention, which proclaimed that any party could bring a dispute 
concerning the violation of another party to the ICJ.38 On the other 
hand, there was, even before Barcelona Traction, a debate on the admis-
sibility of humanitarian intervention – countermeasures for humanitar-
ian reasons that are taken by states not specially affected in order to 
protect the population or a certain group of the population of a third 
country.39 
There were even some instances of state practice.40 In 1960, Ghana and 
Malaysia adopted economic sanctions against the South African Apart-
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heid regime in the form of quantitative restrictions within the meaning 
of Art. XI GATT. As they were not covered by Art. XX, XXI GATT, 
they could, if at all, only be justified if they were considered counter-
measures.41 In 1967, the member states of the European Communities 
partly suspended the association agreement with Greece as a reaction to 
violations of political human rights by the Greek military regime. This 
action was not covered by the treaty regime and could thus only be jus-
tified as a countermeasure. In such an environment, it is not surprising 
that the 1966 South West Africa judgment of the ICJ received a lot of 
criticism in the legal literature. Many commentators favored a broader 
interpretation of the mandate treaty’s standing provision, allowing the 
two applicants (Liberia and Ethiopia) to invoke human rights violations 
by South Africa.42 Even before the South West Africa judgment, some 
scholars expressed the desire to recognize standing for third states in 
some instances.43  
Consequently, the ICJ did not act in a legal vacuum when rendering the 
Barcelona Traction judgment. Attempts to extend standing so that states 
not directly affected could better react to violations of human rights 
had existed before. Yet there was no overarching, general framework 
with regard to the standing of third states. Nor was it clear that the 
standing of third states could not only be achieved by treaty, but also 
by “general international law,”44 i.e. customary law. The Court thus 
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pushed the legal discourse in a specific direction in a situation where no 
clear prevailing legal view was identifiable. 

3. The Subsequent Developments – A Revolution of International Law? 

The ICJ confirmed the concept of obligations erga omnes in several 
subsequent judgments. In the 1995 East Timor case, the ICJ qualified 
the respect of the right of peoples to self-determination as an obligation 
erga omnes.45 In 2004, the Court confirmed this qualification of the 
right to self-determination as a right opposable erga omnes in its Israeli 
Wall decision.46 From the erga omnes character of the principle of self-
determination, the Court drew the conclusion that all states were 
obliged “not to recognize the illegal situation resulting from the con-
struction of the wall in the Occupied Palestinian Territory.”47 

However, the effects of the principle of obligations erga omnes were 
not limited to the jurisprudence of the ICJ. It also found expression in 
one of the most important developments in the law of state responsibil-
ity – the drafting process of the Articles on State Responsibility by the 
International Law Commission (ILC). In 1976, the ILC adopted a new 
Art. 19, which made a distinction between two different kinds of 
wrongful acts: international crimes and international delicts.48 This dis-
tinction had been proposed by the Special Rapporteur, Roberto Ago, in 
his report.49 Although the ILC did not include what specific conse-
quences could be drawn from this conclusion either in the Draft Arti-
cles or in its comments,50 one popular interpretation was that every 
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state had standing to react to international crimes.51 Ago himself re-
ferred to the obiter dictum in the Barcelona Traction judgment in mak-
ing his case for the distinction and pointed out that every state should 
be entitled to invoke responsibility where a state is committing an in-
ternational crime.52 
In 1984, Special Rapporteur Willem Riphagen proposed a new Art. 5 lit. 
e, according to which all states should be considered to be injured states 
if the international wrongful act constitutes an international crime.53 
This specification was received very positively by the international 
community of states. Thirty-five states explicitly or implicitly wel-
comed the extension of standing to third states for certain international 
wrongful acts, while only two states – Sweden and Madagascar – were 
opposed to it.54 Even states that had been reluctant to recognize the 
concept of an international crime accepted the concept of obligations 
erga omnes proposed by Riphagen. Germany, for instance, had objected 
to the notion of an international crime,55 but was favorable to the exten-
sion of standing to third states.56 France had claimed in 1976 that any 
actio popularis should be considered illegal under international law.57 
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However, it equally welcomed the proposal of Special Rapporteur 
Riphagen.58 
After severe criticism of the notion of an international crime by many 
state representatives, the ILC deleted the distinction between interna-
tional crimes and international delicts in its final draft in 2001. Instead, 
it introduced a distinction with regard to the right to invoke state re-
sponsibility. According to Art. 48 of the final draft, all members of the 
international community may invoke state responsibility if the 
breached obligation is owed to the international community as a 
whole.59 Thus, the provision basically codifies the concept of obliga-
tions erga omnes.60 Giving third states the opportunity to invoke state 
responsibility for the breach of obligations erga omnes, was widely 
supported in the comments of state representatives.61 China was the 
only country openly opposed to the idea of granting third states the 
right to invoke state responsibility for violations of obligations erga 
omnes.62 
Although the Articles on State Responsibility have not yet been finally 
adopted as of the writing of this contribution,63 their drafting history 
and the numerous positive comments of state representatives show that 
a considerable number of states today accept the concept of obligations 
erga omnes, whose breach enables third states to invoke state responsi-
bility. This conclusion is confirmed by an analysis of state practice since 
the Barcelona Traction judgment. The most comprehensive study in this 
respect is probably Christian Tams’ dissertation, in which the author 
comes to the conclusion that state practice supports a right for third 
states to invoke countermeasures for breaches of obligations erga om-
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nes.64 Countermeasures have been employed in a variety of different in-
stances and are not limited to Western countries.65 

The concept of obligations erga omnes was not only accepted in the 
discourse of states. The reaction in the legal literature to the obiter dic-
tum in Barcelona Traction was also preponderantly positive.66 While 
early comments in France expressed some reluctance,67 the concept of 
obligations erga omnes was mostly welcomed in the German and Eng-
lish speaking literature.68 Although there is still discussion about the 
scope and the details of the concept, there seems to be consensus about 
the existence of the concept of obligations which enable even states not 
directly affected to react to international wrongful acts.69 

4. Résumé 

The analysis of the historical development of the concept of obligations 
erga omnes shows that the ICJ did not invent the concept; the Court 
did not decide in a void. There was a growing discussion in interna-
tional law scholarship about whether legal standing should be extended 
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to third states in certain situations. There were even some sporadic in-
stances of state practice. However: an acknowledgment of obligations 
erga omnes did not yet represent the prevailing view. The majority 
opinion was still expressed by the South West Africa decision of the 
ICJ,70 according to which only directly affected states could invoke 
state responsibility. The Barcelona Traction judgment can thus be seen 
as a tipping point, which caused the majority opinion among states and 
legal scholars to shift from a rather bilateral understanding of state re-
sponsibility to a more nuanced concept extending legal standing to 
third states for certain legal principles. 
Why did the judgment have an influence on the subsequent legal dis-
course and the communicative practice of states? The postulation of an 
erga omnes character of certain provisions can, to a certain extent, be 
qualified as an ethical norm. Certainly, the question of standing is, at 
first glance, a procedural question that seems to have little moral im-
pact. However, the norm has its biggest impact in the field of human 
rights.71 Here, it allows states to invoke human rights violations by 
other states even if their own nationals have not been affected. It is thus 
a mechanism to make reaction to non-compliance with human rights 
norms more effective. Because of its procedural nature, the principle of 
obligations erga omnes is accessory to the underlying ethical principles. 
Therefore, there is less potential for reasonable disagreement than for 
many substantive principles. 
One might disagree about the substantive ethical principles and indi-
vidual rights that are embraced by international law. However, if there 
is agreement on certain ethical principles, then it would seem to be in-
consistent not to provide an opportunity to react to a violation of the 
principle:72 States who oppose procedural mechanisms to implement 
certain legal obligations expose themselves to the suspicion of acting 
strategically to avoid compliance with the underlying substantive prin-
ciples. Therefore, the concept of obligations erga omnes offered little 
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room for reasonable disagreement, so that it was likely to be accepted 
by the states at least on the communicative level.73 

Today, Barcelona Traction is the main point of reference for every legal 
study in the field of obligations erga omnes.74 Furthermore, the Interna-
tional Law Commission referred to the judgment when elaborating the 
concept of an international crime by a state75 and obligations owed to 
the international community as a whole.76 The judgment is thus a pri-
mary example of the Court shaping international law scholarship and 
influencing, at the same time, the perception of states about the law. 

II. Failure to Identify an Equilibrium – The Fisheries Jurisdiction 
Cases 

Let us now turn to the Fisheries Jurisdiction cases,77 in which the ICJ 
faced a coordination problem.  

1. The Judgment 

After the 1958 Geneva Conference on the Law of the Sea failed to agree 
on exclusive fishery rights for coastal states beyond the territorial sea, 
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Iceland unilaterally extended its exclusive fishing zone to twelve nauti-
cal miles. This was met with protests by the United Kingdom and the 
Federal Republic of Germany. The three countries negotiated an 
agreement, according to which Germany and the UK recognized Ice-
land’s twelve-mile exclusive fishing zone. In return, Iceland promised to 
give six month’s notice to the other two states if it intended to extend 
this exclusive fishing zone further. In 1971, the Icelandic government 
announced that it would extend the exclusive fishing zone to fifty nau-
tical miles on September 1 of the following year. After protests and ne-
gotiations failed, Germany and the UK referred the case to the ICJ in 
the summer of 1972. 
In the judgment, the Court dealt with two concepts. The first one was 
that of an exclusive fishing zone, the second one the concept of prefer-
ential rights for a coastal state.78 While an exclusive fishing zone grants 
the coastal state exclusive jurisdiction with regard to the regulation of 
all fishing activities, preferential rights do not confer jurisdiction, but 
only certain privileges in the distribution of fishing quotas if the exploi-
tation of fishery resources makes some system of catch-limitation in-
dispensible.79 Regarding the exclusive fishing zone, the ICJ stated that a 
twelve-mile limit from the baselines appeared to be accepted among 
states.80 But the Court did not find a general rule of customary interna-
tional law that the exclusive fishing zone could be extended to fifty 
nautical miles and thus ruled that the extension of the exclusive fishery 
jurisdiction beyond twelve nautical miles was not opposable to the 
United Kingdom and Germany.81 
However, the Court found that a customary concept of preferential 
rights for coastal states that are especially dependent on coastal fisheries 
had developed after the 1958 Geneva Conference on the Law of the 
Sea.82 This regime comes into play if the extent of the exploitation of 
the fish stocks makes it imperative to introduce some system of catch-
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limitation.83 These preferential rights did not give Iceland the right to 
exclude other countries from fishing within the fifty-mile zone if they 
had a vital interest in fishing there. However, the parties have the duty 
to negotiate in order to apportion an equitable amount of the limited 
fish stocks to each involved party.84 

2. The Legal Situation Preceding the Judgment 

There was already an intense discussion on the inclusion of an exclusive 
fishing zone that gives coastal states jurisdiction in fishing matters even 
beyond their territorial sea during the 1958 Geneva Conference on the 
Law of the Sea. However, the proposal to establish a six-mile territorial 
sea and a six-mile exclusive fishing zone failed by one vote. Therefore, 
the text of the Geneva Convention of 1958 doesn’t leave any room for a 
concept between territorial sea and the high seas.85 However, soon after 
the conference, there were several declarations of coastal states claiming 
a twelve-mile fishing zone.86 But the development did not stop there. A 
survey of the U.N. Food and Agricultural Organization (FAO) in 1969 
showed that, while a majority of states claimed a twelve-mile exclusive 
fishing zone or even territorial sea, there were certain states that claim a 
broader exclusive fishing zone up to 200 nautical miles.87 
This broadening of the exclusive fishing zone was accelerated in the be-
ginning of the 1970s. In 1970, nine Latin American states adopted the 
Montevideo Declaration on the Law of the Sea, in which they extended 
their exclusive rights of jurisdiction to a distance of 200 nautical miles.88 
This claim was reiterated in the 1970 Lima Declaration, which was 
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signed by fourteen Latin American states.89 In 1972, fifteen Caribbean 
states issued the Declaration of Santo Domingo, in which they claimed 
a 200-mile patrimonial sea, a predecessor of the concept of the exclusive 
economic zone.90 However, the extension of the exclusive fishing zone 
was not limited to Latin American countries. Other countries of the 
developing world made similar moves. Most notably, the Organization 
of African Unity declared in 1973 that the African states recognized the 
right of each costal state to establish an exclusive economic zone be-
yond their territorial seas not exceeding 200 nautical miles.91 Although 
the majority of states still had an exclusive fishing zone not exceeding 
twelve nautical miles, when the ICJ rendered its judgment in 1974, 
there was a growing belief that coastal resource jurisdiction should be 
extended. 
The situation for the second concept the ICJ referred to – preferential 
rights for coastal states – was not much clearer. Coastal states’ preferen-
tial rights had been recognized in a few international agreements, such 
as the Arrangement Relating to Fisheries in Waters Surrounding the 
Faroe Islands92 and the Arrangement on the Regulation of the Fishing 
of North-East Arctic Cod.93 Furthermore, the concept had been con-
firmed by the practice of the International Commission for the North-
west Atlantic Fisheries and the North-East Atlantic Fisheries Commis-
sion. However, the agreements and the cited practice concerned only a 
few states and each institution was limited to a single geographical area, 
so that it is doubtful whether the conditions for a customary rule of in-
ternational law were fulfilled when the Court rendered its judgment.94 
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3. Subsequent Developments – From Fishing Zone to Exclusive 
Economic Zone 

The judgment had little effect on the subsequent development of inter-
national law.95 Iceland never complied with the judgment.96 Instead, it 
even extended its exclusive fishing zone to 200 nautical miles in July 
1975 and concluded limited agreements with Germany and the United 
Kingdom in order to settle the dispute with these two countries. In 
1976, the European Communities adopted a Council Resolution, which 
asked all Member States to extend their exclusive fishing zone to 200 
nautical miles.97 In 1982, the third U.N. Conference on the Law of the 
Sea finally adopted the United Nations Convention on the Law of the 
Sea, which recognizes the right to establish a 200-mile exclusive eco-
nomic zone to all coastal states.98 Thus, the twelve-mile concept of the 
ICJ did not even survive for one decade. 
The concept of coastal states’ preferential rights has not been more in-
fluential either. It has not been included in the 1982 Convention on the 
Law of the Sea,99 and there is little evidence that it has developed into a 
norm of customary international law since the judgment. If one con-
sults contemporaneous treatises and textbooks on the Law of the Sea, 
the concept of preferential rights is either harshly criticized100 or not 
even mentioned.101 The Fisheries Jurisdiction judgments of the ICJ did 
thus not have any lasting influence on the subsequent development of 
the international Law of the Sea. 
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4. Résumé 

The issue of the breadth of the exclusive fishing zone might, at first 
glance, appear like a rather technical issue. However, at its core, it is a 
coordination problem with considerable distributive impact. Techno-
logical developments had allowed fishing boats to exploit fish stocks at 
greater distances from the coast. This development favored technologi-
cally advanced states, whose fishing boats could travel great distances 
and fish in the high seas. However, this conduct harmed countries that 
depended on a local, coastal fishery industry, as fishing in the high seas 
also diminished coastal fish stocks. Thus, this development was detri-
mental to technologically less advanced states and those countries 
which were highly dependent on the coastal fishery industry. Conse-
quently, it is not surprising that the push for a 200-mile exclusive fish-
ing zone originated in the developing world. A narrow fishing zone was 
not acceptable to them; this concept therefore could not establish an 
equilibrium. By proclaiming the twelve-mile rule the ICJ was thus un-
able to provide a solution to the coordination problem that was accept-
able to both the developed and the developing countries. It is therefore 
not surprising that the judgment did not have a sustainable impact on 
the subsequent legal development in this field.102 

E. Conclusions 

In contrast to domestic courts, the International Court of Justice does 
not have a central sanction mechanism to enforce its judgments. The 
Court thus has to persuade states by practicable solutions if it wants to 
influence the development of international law. The preceding analysis 
has shown that judgments do not have an impact on the opinion of 
states about the law solely on the basis of the World Court’s authority. 
Instead, the Court has to find acceptable solutions to problems of co-
ordination or cooperation or propose acceptable ethical norms. 
The case studies suggest that the concrete reasoning and the soundness 
of the legal argument are only of limited relevance in terms of impact-
ing the legal discourse. In the Barcelona Traction case, the Court did 
not even attempt to justify the birth of obligations erga omnes. Never-
theless, the judgment had a profound influence on the development of 

                                                           
102 See Churchill (note 79), 101-103, who voiced this suspicion already 

shortly after the judgment. 
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the concept of standing in the law of state responsibility. In contrast, 
the ICJ did cite some state practices for limiting the exclusive fishing 
zone to twelve nautical miles in the Fisheries Jurisdiction case. But this 
did not save the judgment from being irrelevant. 
How do these findings influence the evaluation of the legitimacy of 
lawmaking by the World Court? Lawmaking by the ICJ is the exercise 
of public authority and, in principle, requires justification.103 However, 
the necessary degree of justification depends on the nature of public au-
thority. The legitimacy of public authority through coercion follows 
different standards than of public authority through persuasion. The 
preceding analysis has shown that the ICJ’s lawmaking activity impacts 
states through the legal discourse. Judgments of the World Court are 
not transformed into constraining standards of behavior per se. The 
impact of the judgments rather depends on the reception in the legal 
discourse.  
In recent decades, we have observed an increasing shift of norm-making 
to the international arena. The legislative processes on the international 
level differ markedly from the traditional model of domestic democratic 
legislation. This does not imply that this development is illegitimate per 
se. Rather, we have to analyze each of these processes individually. The 
lawmaking by the International Court of Justice is to a large extent 
based on persuasion and controlled through the legal discourse. There-
fore, there is considerably less reason to be concerned about the legiti-
macy of this process than about international courts and tribunals 
whose judgments have more coercive power. 

                                                           
103 Bogdandy & Venzke (note 2), section C.II. 
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