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Preface

Judicial Independence in Transition

This book describes judicial independence as a central aspect of the rule
of law in different stages of transition to democracy in the OSCE re-
gion. From a legal comparative perspective it shows that the implemen-
tation of this principle requires continuous efforts, not only in coun-
tries in transition but also in established democracies which are con-
fronted with ever new challenges to judicial independence. Based on the
conviction that States can learn from each other’s experience it gives a
broad overview of a variety of mechanisms to ensure judicial independ-
ence and identifies shortcomings in the current implementation of this
principle. By analyzing judicial reforms in transitional countries it also
seeks to guide international actors engaged in rule of law reforms.

As the first part on judicial independence in comparative analysis ex-
plains, the book is based on a contextual approach without, however,
negating common concerns and developments. To illustrate different
stages in the guarantee of judicial independence the rest is divided into
separate parts: on new challenges in so-called established democracies,
on transitional processes in new member states of the European Union
and on obstacles for transition in post-Soviet states. Each part starts
with thematic chapters which consider current issues which have
proved to be prevalent in their contexts followed by chapters on se-
lected countries from the region. The final part seeks to bring the re-
gional parts together by summarizing and identifying common con-
cerns and by making recommendations for the future of judicial inde-
pendence in the region.

The country studies on post-communist states originated from a joint
project of the Max Planck Minerva Research Group on Judicial Inde-
pendence and the OSCE Office for Democratic Institutions and Hu-
man Rights (ODIHR). I started thinking about it during the course of
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several OSCE Human Dimensions Meetings which showed once again
that without an independent judiciary the guarantee of human rights is
futile. When contacted in 2008, the ODIHR Head of the Rule of Law
Unit, Carsten Weber, was immediately responsive to the idea of initiat-
ing a joint project on the Independence of the Judiciary. With the aim of
addressing enduring deficiencies in the protection of the rule of law in
Eastern OSCE participating States, ODIHR commissioned a number
of state reports, predominantly from CIS countries, which were based
on a uniform questionnaire drafted by ODHIR with the advice of the
Minerva Research Group and the Venice Commission of the Council of
Europe. With the assistance of Lydia Friederike Miiller (Minerva Re-
search Group) and Eva Katinka Schmidt (ODIHR) these reports were
amended by the authors in order to ensure a comprehensive and bal-
anced account of the state of affairs in their respective countries. I am
grateful to ODIHR for giving me permission to publish edited versions
of the reports from Poland, Estonia, the Russian Federation, Belarus,
Moldova and Armenia which have proven to be most insightful and
now form one part of this book.

While the cooperation with the OSCE focused on Eastern Europe, the
South Caucasus and Central Asia, the Minerva Research Group broad-
ened its perspective by including a number of States in other stages of
transition. To gain a comprehensive understanding of the mechanisms
for protecting judicial independence used by so-called established de-
mocracies and in order to identify current issues in Western countries
experts from the United States, Canada, England and Wales, France, It-
aly, Sweden, Switzerland, The Netherlands and Belgium were asked for
contributions on their home countries. Also scholars from Hungary
and Romania were consulted in order to advance the understanding of
reforms in EU accession states and to identify lessons learned by their
processes of transition from communism to a democratic rule of law.
While the number of countries to be considered was necessarily limited,
the countries presented in this book are examples of models of judicial
administration which can also be found elsewhere in the region. In or-
der to facilitate comparative research all reports which have been edited
with the help of Dominik Zimmermann (Minerva Research Group) are
based on the same structure. At the same time the structure was in-
tended to be flexible enough for the authors to explain particularities in
each state so that the reader will understand the broader context. The
country studies presenting the state of affairs of 2009/2010 provided the
basis for comparative analysis (conducted in 2010) in the thematic chap-
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ters which deal with specific aspects of judicial independence more sub-
stantively.

Annexed to the book are the Kyiv Recommendations on Judicial Inde-
pendence in Eastern Europe, South Caucasus and Central Asia. They
were elaborated by an Expert Conference which was organized and
hosted by the OSCE Office for Democratic Institutions and Human
Rights together with the Minerva Research Group from 23 to 25 June
2010 in Kyiv. They summarize the joint project with the OSCE by ad-
dressing the issues which were identified as common to and prevalent in
post-communist countries. On the basis of the state reports the partici-
pants, among them prominent scholars and senior practitioners from 19
OSCE participating States, as well as from the Council of Europe and
its Venice Commission, considered structural deficiencies and possible
avenues for future reform in the Eastern region.

This book could not have been written without the support of the Max
Planck Society’s generous grant for setting up the Minerva Research
Group. All authors of this book deserve special merit for their dedi-
cated efforts to answer persistent questions for more information and
for their patience with my scrupulous editing. Apart from my warm
thanks to Lydia Friederike Miiller, Dominik Zimmermann, Eva Katinka
Schmidt and Saskia Klatte for their contribution as assistant editors I
would like to express my gratitude to Jenny Laube, David Roth-
Isigkeit and Saskia Kollbach for their very able and devoted help with
citations, research assistance and proofreading and to Kate Eliot for the
native speaker check. Finally my thanks go to all members of the
ODIHR Rule of Law Unit for organizing the conference and to all par-
ticipating experts for their contribution to the Kyiv Recommendations.

Though we have summarized the results of our work with respect to
post-Soviet countries in the Kyiv Recommendations this is an ongoing
project which will now focus on appropriate ways to implement the
proposals on site, an effort which has already been initiated by the
OSCE Oftice for Democratic Institutions and Human Rights. Also in
academia this book — even though it goes beyond the regional focus of
the Kyiv Recommendations — by giving an extensive overview of the
various mechanisms used domestically to protect judicial independence,
highlighting new developments and considering new issues of judicial
independence in North America, Europe, South Caucasus and Central
Asia can only be part of a broader academic dialogue. This gives me
hope that it will stimulate further discussion and that the wealth of in-
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formation and insight contained in the studies will rouse further interest
in comparative judicial research.

Anja Seibert-Fohr

Max Planck Institute for Comparative Public Law
and International Law, Heidelberg
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Introduction
The Challenge of Transition

Anja Seibert-Fohr

Strengthening the rule of law has become a key factor in the transition
to democracy and the protection of human rights.! As such it plays a vi-
tal role in the activities of those organizations engaged in supporting
countries in transition. Though the significance of the rule of law has
materialized in international norm setting? its implementation lacks a
solid conceptual foundation. The Organization for Security and Co-
operation in Europe (OSCE) - the successor to the CSCE which helped
to end the cold war — is now active in supporting states of the former
Soviet Union and South-Eastern Europe in the development of strate-
gies to strengthen the rule of law.> A central element of this endeavour

1 For the relationship between the rule of law and development see e.g. M.
J. Trebilcock/R. J. Daniels, Rule of Law Reform and Development: Charting
the Fragile Path of Progress (2008). For the relationship of the rule of law and
democracy in comparative sociology see L. Morlino, The Two ‘Rules of Law’
between Transition to and Quality of Democracy, in: L. Morlino/G. Palombella
(eds.), Rule of Law and Democracy: Inquiries into Internal and External Issues,
39 (2010).

2 See e.g. Art. 14 International Covenant on Civil and Political Rights
(ICCPR), United Nations General Assembly Resolution 2200A [XX1]. 16 De-
cember 1966, 999 U.N.T.S. 171, 6 L.L.M. 368 (1967) (entered into force 23
March 1976); Art. 6 and 13 Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR), ETS 5; 213 UNTS 221. For an overview
see B. Olbourne, Independence and Impartiality: International Standards for
National Judges and Courts, 2 The Law and Practice of International Courts
and Tribunals 97 (2003).

3 For an overview of the Human Dimension activities see Organization for
Security and Co-operation in Europe, OSCE Handbook (2007), available at

A. Seibert-Fohr (eds.), Judicial Independence in Transition: Strengthening the Rule of Law 1
in the OSCE Region, Beitrdge zum auslidndischen 6ffentlichen Recht und Volkerrecht 233,
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2 Seibert-Fohr

is judicial independence, which protects the courts in their adjudication
from influence and pressure contrary to the law.* While most foreign
and international rule of law initiatives have tried without much success
to transplant Western institutional safeguards to transitional countries
on an ad hoc basis,’ it is now time to reconsider this early approach. For
this purpose, through a detailed account of the current situation this
book takes stocks, considers advances in and shortcomings of judicial
reform in individual states and offers advice for future strategies.

The OSCE region is unique and particularly suited to the analysis of
judicial independence in transition because it includes countries in dif-
ferent stages of transition.¢ Several Central and South Eastern European
countries, for example, in their accession process to the European Un-
ion intensified their efforts to strengthen judicial independence as long
as almost two decades ago” and learned lessons on how to cope with the

<http://www.osce.org/publications/sg/2007/10/22286_952_en.pdf>. For a
methodology and evaluation see ]. Binder, The Human Dimension of the
OSCE: From Recommendation to Implementation (2001).

4 See e.g. Helsinki Ministerial Council Decision No. 7/08, Further
strengthening the rule of law in the OSCE area, MC.DEC/7/08, para 4, avail-
able at <http://www.osce.org/documents/mcs/2008/12/35586_en.pdf>.

5 G. Ajani, By Chance and By Prestige: Legal Transplants in Russia and
Eastern Europe, 43 A.J.C.L. 93 (1995). For an analysis of EU efforts towards
rule of law reform see A. Magen/L. Morlino, International Actors, Democrati-
zation and the Rule of Law: Anchoring Democracy? (2008); T. Delpeuch,
Evaluation of Sociological Critiques of International Legal Reform Transfers
Based on an Analysis of American Judicial Assistance in Bulgaria, in R. Co-
man/J.-M. De Waele (eds.), Judicial Reforms in Central and Eastern European
Countries, 79 (2007). For a critique of the European Commission with respect
to judicial independence reform in particular see D. Smilov, EU Enlargement
and the Constitutional Principle of Judicial Independence, in: W. Sadurski et al.
(eds.), Spreading Democracy and the Rule of Law, 313 (2006). For an early
stocktake of US efforts in post-communist countries see e.g. J. DeLisle, Lex
Americana?: United States Legal Assistance, American Legal Models and Legal
Change in the Post-Communist World and Beyond, 20 U. Pa. J. Int’l Econ. L.
179 (1999). For the term “legal transplant” see A. Watson, Legal Transplants:
An Approach to Comparative Law (1974).

¢ For a definition of transition to democracy see Morlino (note 1), 41.

7 For the EU requirements for accession see A. Seibert-Fohr, Judicial Inde-

pendence in EU Accessions: The Emergence of a European Basic Principle, 52
German Yearbook of International Law 405 (2009).


http://www.osce.org/publications/sg/2007/10/22286_952_en.pdf
http://www.osce.org/documents/mcs/2008/12/35586_en.pdf
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communist heritage of a judiciary largely dependent on the executive.8
Despite differences among post-communist countries their insight is
relevant for other former communist countries, such as post-Soviet
states in Eastern Europe and Central Asia which are still in search of
adequate mechanisms for developing an independent judiciary. High-
lighting the experience of transitional processes in Central Europe, this
book seeks to feed the insight gained there into the dialogue with states
from Eastern Europe, Furasia and the Transcaucasus, and gives im-
pulses for OSCE activities and feedback to the European Union for its
future enlargement policies. Instead of advocating an ideal mechanism it
is intended to identify drawbacks of initially advocated reforms so that
similar strategies are avoided in future. The book also explains the legis-
lative and institutional reforms in post-Soviet countries, identifies ge-
neric problems there and makes concrete suggestions for further re-
forms which are context-specific. With its geopolitical focus on OSCE
participating States the collection seeks to complement the literature on
judicial independence? and to follow up with a specific focus on rule of
law reform in post-communism.!°

8  For a critical analysis of rule of law reforms in the aftermath of the com-
munist regime see A. Czarnota/M. Krygier/W. Sadurski (eds.), Rethinking the
Rule of Law after Communism, 265 (2005); R. Coman/J-M. De Waele (eds.),
Judicial Reforms in Central and Eastern European Countries, 79 (2007); A.
Czarnota/M. Krygier/W. Sadurski (eds.), Spreading Democracy and the Rule of
Law? The Impact of EU Enlargement on the Rule of Law, Democracy and
Constitutionalism in Post-Communist Legal Orders (2006); D. Piana, Judicial
Accountability in New Europe: From Rule of Law to Quality of Justice (2010).

9 See e.g. S. Shetreet (ed.) Judicial Independence: The Contemporary De-
bate, 496 (1985); J. Bell, Judiciaries within Europe (2006); K. Eichenberger, Die
richterliche Unabhingigkeit als staatsrechtliches Problem (1960); R. Kiener,
Richterliche Unabhingigkeit (2001); P.H. Russell/D. O’Brien (eds.), Judicial
Independence in the Age of Democracy — Critical Perspectives from around the
World (2001); G. Canivet/M. Andenas/D. Fairgrieve (eds.), Independence, Ac-
countability, and the Judiciary (2006); S. Burbank/B. Friedman (eds.), Judicial
Independence at the Crossroads: An Interdisciplinary Approach (2002); K.
Malleson (ed.) Appointing judges in an age of judicial power — Critical perspec-
tives from around the world (2006); S. Gloppen/R. Gargarella/E. Skaar, De-
mocratization and the Judiciary: The Accountability Function of Courts in
New Democracies (2004); A. Sajé, Judicial Integrity (2004); A. Dodek/L. Sos-
sin, Judicial Independence in Context (2010).

10" For rule of law reforms more generally see M. Trebilcock/R. Daniels,
Rule of Law Reform and Development: Charting the Fragile Path of Progress
(2008).
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The collection of state-specific studies describes in detail the legal situa-
tion of judiciaries in states from North America, over Western, Central
and South-Eastern Europe to post-Soviet states. It thus transcends the
dialogue which is usually conducted among Western civil law or com-
mon law jurisdictions.!! The survey shows that there is a variety of in-
stitutional and legal mechanisms intended to ensure judicial independ-
ence. At the same time it reveals that judicial independence is not a mat-
ter of concern just for the Eastern OSCE region. Even in so-called es-
tablished Western democracies the protection of judicial independence
is evolving and subject to new challenges.!2 But, despite the differences
in the institutional framework, there are common concerns which are
transnational in nature, warranting a more comprehensive comparative
approach.

The diversity of safeguards illustrates that there is not a single standard
model for ensuring judicial independence. Neither is judicial independ-
ence to be seen as a principle of complete judicial autonomy and power,
but in its functional role for a democratic state which is based on the
rule of law. While transitional countries are faced with the problem of
building an independent judiciary in the first place, Western democra-
cies are increasingly confronted with the problem of how to ensure the
independence of the judiciary while retaining accountability in the in-
terest of the rule of law and democracy.”® In this respect some Western
domestic models which, on the international level, have been described
as particularly useful for procedurally and institutionally strengthening
judicial independence, prove in an analysis of their functioning in the
country of origin to be quite problematic. By highlighting this insight
the book helps to demystify alleged role models and counsels a more
contextual approach.

"1 For a very insightful comparative analysis which goes beyond the usual
common law—civil law divide see also Bell (note 9).

12 For the need for a cross-historical study see Burbank/Friedman (note 9),
at /.

13 Canivet/Andenas/Fairgrieve (note 9); Russell/O’Brien (note 9); Sajé (note
9).
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A. The Point of Departure: OSCE Commitments to
Judicial Independence

In order to understand the point of departure for this comparative en-
deavour it is necessary to consider the commitment of the OSCE par-
ticipating States to judicial independence. While not explicitly men-
tioned in the Helsinki Final Act of 1975 the rule of law has been an im-
portant aspect of European security in the context of human rights
from an early stage.!* In several meetings in the 1980s participating
States of the Conference on Security and Co-operation in Europe af-
firmed their commitment to ensuring the effective exercise of human
rights and fundamental freedoms by law.’> In order to show their de-
termination to ensure effective remedies for those claiming human
rights violations the participating States on their Vienna Meeting in
1986 promised to ensure “the right to a fair and public hearing within a
reasonable time before an independent and impartial tribunal [emphasis
added]”.¢ Since the Copenhagen Meeting in 1990 the rule of law has

14 For the activities of the OSCE in this field see F. Evers, OSCE Efforts to
Promote the Rule of Law, History, Structures, Survey, 20 Core Working Paper
(2010). For the human dimension of the OSCE see J. Binder, The Human Di-
mension of the OSCE: From Recommendation to Implementation (2001); M.
Boumghar, Les enjeux de la dimension humaine, in: E. Decaux/S. Sur (eds.),
L’OSCE, Trente Ans Aprés L'Acte Final de Helsinki: Sécurité Cooperative et
Dimension Humaine, 75 (2008). For the relevance of human security in Central
Asia see S. Tadjbakhsh, A Human Security Agenda for Central Asia, in F. Sa-
bahi/D. Waner (eds.), The OSCE and the Multiple Challenges of Transition:
The Caucasus and Central Asia 169, at 171 et seq. (2004). For a general over-
view see Organization for Security and Co-operation in Europe, OSCE Hand-
book (2007), available at <http://www.osce.org/publications/sg/2007/10/22286
_952_en.pdf>.

15 Concluding Document of the Madrid Meeting of Representatives of the
Participating States of the Conference on Security and Co-operation in Europe,
section on Questions Relating to Security in Europe, Principles, Madrid, 6 Sep-
tember 1983, available at <http://www.osce.org/documents/mcs/1980/11/4223
_en.pdf>; see also Concluding Document of the Vienna Meeting 1986 of Repre-
sentatives of the Participating States of the Conference on Security and Co-
operation in Europe, Questions Relating to Security in Europe, Principles, Item
13, Vienna, 15 January 1989, available at <http://www.osce.org/documents/
mes/1986/11/4224_en.pdf>.

16 Concluding Document of the Vienna Meeting 1986 of Representatives of
the Participating States of the Conference on Security and Co-operation in
Europe, id., Item 13.9.


http://www.osce.org/publications/sg/2007/10/22286_952_en.pdf
http://www.osce.org/publications/sg/2007/10/22286_952_en.pdf
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been among the explicit commitments of the Conference on Security
and Co-operation in Europe.'” The participating States declared that the
independence of judges is “among those elements of justice which are
essential to the full expression of the inherent dignity and of the equal
and inalienable rights of all human beings”.!® In the Moscow Document
of 1991, apart from committing to respect the internationally recog-
nized standards of judicial independence and making special reference
to the International Covenant on Civil and Political Rights, the partici-
pating States specified their commitment by declaring that they

“will, in implementing the relevant standards and commitments, en-
sure that the independence of the judiciary is guaranteed and en-
shrined in the constitution or the law of the country and is respected
in practice, paying particular attention to the Basic Principles on the
Independence of the Judiciary, which, inter alia, provide for

(1) prohibiting improper influence on judges;

(ii) preventing revision of judicial decisions by administrative au-
thorities, except for the rights of the competent authorities to miti-

gate or commute sentences imposed by judges, in conformity with
the law;

(ii1) protecting the judiciary’s freedom of expression and association,
subject only to such restrictions as are consistent with its functions;

(iv) ensuring that judges are properly qualified, trained and selected
on a non-discriminatory basis;

(v) guaranteeing tenure and appropriate conditions of service, in-
cluding on the matter of promotion of judges, where applicable;

(vi) respecting conditions of immunity;

7" Document of the Bonn Conference on Economic Co-operation in

Europe Convened in Accordance with the Relevant Provisions of the Conclud-
ing Document of the Vienna Meeting of the Conference on Security and Co-
operation in Europe, Preamble, Bonn, 11 April 1990, available at <http://www.
osce.org/documents/eea/1990/04/13751_en.pdf>; Document of the Copenha-
gen Meeting of the Conference on the Human Dimension of the CSCE, I (3),
Copenhagen, 29 June 1990, available at <http://www.osce.org/documents/odihr
/1990/06/13992_en.pdf>; Document of the Moscow Meeting of the Conference
on the Human Dimension of the CSCE, II (18), Moscow, 3 October 1991,
available at <http://www.osce.org/documents/odihr/1991/10/13995_en.pdf>.

18 Document of the Copenhagen Meeting of the Conference on the Human
Dimension of the CSCE, I (5.12), id.


http://www.osce.org/documents/eea/1990/04/13751_en.pdf
http://www.osce.org/documents/eea/1990/04/13751_en.pdf
http://www.osce.org/documents/odihr/1990/06/13992_en.pdf
http://www.osce.org/documents/odihr/1990/06/13992_en.pdf
http://www.osce.org/documents/odihr/1991/10/13995_en.pdf
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(vii) ensuring that the disciplining, suspension and removal of judges
are determined according to law.”"®

It is important to note that the rule of law concept of the CSCE and
later the OSCE has always been a part of its commitment to human
rights and democracy. The special emphasis on democracy in this con-
text clarifies that a rule of law in a democratic society is envisaged. This
avoids the misconception of the rule of law as a matter of law enforce-
ment in an authoritarian regime. Democratic rule of law stands for a
concept of respect for fundamental rights and limited state power.2’ In
this respect judicial independence is a central element providing indi-
viduals with an effective remedy against violations of their rights.

Apart from the individual commitment to judicial independence the
participating States promised as early as in 1991 in Moscow that they
would co-operate to identify where problem areas existed in the protec-
tion of judicial independence and to develop ways and means to address
and resolve such problems,? as well as that they would facilitate the
dialogue among those interested in ensuring respect for the independ-
ence of the judiciary.?2 They promised to co-operate continuously in the
drafting of legislation intended to strengthen respect for the independ-
ence of judges and in the area of their education and training.’ The
commitment to promote the development of independent judiciaries
was repeated in the OSCE Charter for European Security of 1999.24
The participating States in 2008 reaffirmed their commitment and en-
couraged participating States “to continue and to enhance their efforts
to share information and best practices” to strengthen the rule of law in
the area of the independence of the judiciary in Helsinki Ministerial

19 Document of the Moscow Meeting of the Conference on the Human
Dimension of the CSCE, II (19.2), Moscow, 3 October 1991, available at
<http://www.osce.org/documents/odihr/1991/10/13995_en.pdf>.

20 For the general interpretation of the rule of law as a concept of govern-
ment limited by law see B. Tamanaha, On the Rule of Law: History, Politics,
Theory , at 114-119 and at 137 et seq. (2004).

21 Document of the Moscow Meeting of the Conference on the Human
Dimension of the CSCE, II (20.3), Moscow, 3 October 1991, available at
<http://www.osce.org/documents/odihr/1991/10/13995_en.pdf>.

2 1d.(20.2).
2 1d. (20.4).

24 OSCE Document of the Istanbul Summit, para 45, available at
<http://www.osce.org/documents/mes/1999/11/4050_en.pdf>.


http://www.osce.org/documents/odihr/1991/10/13995_en.pdf
http://www.osce.org/documents/odihr/1991/10/13995_en.pdf
http://www.osce.org/documents/mcs/1999/11/4050_en.pdf
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Council Decision no. 7/08 on further strengthening the rule of law in
the OSCE area.”

It is this commitment to an independent judiciary and promise of co-
operation which prompted us to analyze the current state of affairs and
to give guidance for future reforms. In accordance with the above-cited
Moscow Document we have focused the analysis in the country studies
on judicial selection (including the qualification and training of judges),
tenure and promotion, remuneration, case assignment, discipline and
removal, immunities, the role of associations for judges, resources, in-
ternal and external influence including security as well as judicial ethics.

B. Judicial Studies and Multidisciplinarity

While the normative and structural guarantees of judicial independence
play a prominent role in this book we have tried to give a more com-
prehensive picture by also describing actual practice.2¢ Previous scholar-
ship has stressed the importance of social science research and consid-
eration of customs apart from norms.?” Therefore we have included au-
thors from different disciplines. Apart from leading scholars of consti-
tutional law, comparative constitutional law, civil and criminal proce-
dure and legal sociology, social and political science, practitioners, hu-
man rights lawyers and people who have a general interest in the judici-
ary have been consulted. In order to prevent allegations of self-interest,
experts from outside the judiciary and the political branches have been
chosen as authors with the request to consider the legal and practical
situation on site. Their studies identify various factors to be considered
apart from formal, structural protections needed so that judicial inde-
pendence can be effectively ensured.

% Helsinki Ministerial Council Decision No. 7/08, Further strengthening
the rule of law in the OSCE area, MC.DEC/7/08, para 4, available at <http://
www.osce.org/documents/mcs/2008/12/35586_en.pdf>.

26 For the call for more empirical research in evaluating judicial independ-
ence see e.g. T. Paretti in Burbank/Friedman (note 9), 22.

27 See C. Cameron in Burbank/Friedman (note 9), 134, arguing that formal
structural protections are not sufficient to protect judicial independence. See
also C. Geyh in Burbank/Friedman (note 9), 160, stressing the importance of
customs respecting judicial independence.


http://www.osce.org/documents/mcs/2008/12/35586_en.pdf
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Introduction: The Challenge of Transition 9

It would be beyond the confines of this introduction to elaborate on
the country studies individually. But it is essential to acknowledge that
the very insightful and critical contributions by Benoit Allemeersch,
André Alen and Benjamin Dalle (Belgium); Adam Bodnar and Lukasz
Bojarski (Poland); Ramona Coman and Cristina Dallara (Romania);
Giuseppe Di Federico (Italy); Zoltin Fleck (Hungary); Antoine Ga-
rapon and Harold Epineuse (France); Fabien Gélinas (Canada); Nade-
jda Hriptievschi and Sorin Hanganu (Moldova); Maksat Kachkeev
(Kyrgyzstan); Regina Kiener (Switzerland); Roel de Lange (Nether-
lands); Timo Ligi (Estonia); Grigor Mouradian (Armenia); Joakim Ner-
gelius and Dominik Zimmermann (Sweden); Olga Schwartz and Elga
Sykiainen (Russian Federation); Sophie Turenne (England and Wales);
Alexander Vashkevich (Belarus); and Russell Wheeler (United States)
have been the basis for the comparative analysis of the final as well as of
the thematic chapters and a major source of insight for the entire pro-
ject including the recommendations in the annex.

C. Diversity and Contextualism

As indicated before, this book describes different means of implementa-
tion, and thus illustrates the diversity of legal mechanisms for ensuring
judicial independence. Vicki C. Jackson describes them in her chapter
on Structure, Context, Attitude as “packages of judicial independence”
which vary from country to country. She introduces us to some general
considerations on judicial independence and provides us with valuable
insights for comparative analysis. Elaborating on the worldwide diver-
sity of structural features of judicial independence, she asks us to con-
sider their broader context. Her analysis of different measures which
have been adopted to ensure judicial independence, such as with respect
to judicial selection, tenure, salaries, recusal, decisional authority, case
assignment, legal reasoning, discipline, immunity, physical security, ad-
ministrative autonomy and training measures, shows that they work
differently depending on the historical, legal and social context in each
country, and therefore seen in isolation are not necessarily an indicator
for judicial independence. Advancing judicial independence is a com-
plex process which also requires us to consider the interaction between
different features. Vicki C. Jackson argues that instead of generalizing
about which particular structural feature is consistent with judicial in-
dependence we should recognize that different packages of safeguards
may lead to the same result.
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D. Independence and Accountability

A recurrent issue throughout the book is the identification of different
measures which ensure judicial accountability without abrogating judi-
cial independence. Giuseppe Di Federico in his chapter on Judicial Ac-
countability and Conduct explains the growing importance of judicial
accountability on the basis of the increasing role of the judiciary in
modern democracies. Recognizing the need for new forms of legitimacy
he gives an overview of innovations in the area of judicial conduct and
discipline which are spreading across national borders. In order to en-
sure accountability without influencing judicial decision-making he ad-
vocates measures to improve the capacity of judges to maintain public
trust and confidence in their independent efficient adjudication. His
analysis of the country studies which reveals flaws even in established
democracies suggests that strengthening the proactive role of codes of
ethics is instrumental and that citizens can play a positive role in mak-
ing a disciplinary system more effective. Calling for careful monitoring
of the application of the rules contained in these codes he reminds us
that the guarantee of judicial independence compels all countries to try
to progress and that the long process of judicial reform in transitional
countries requires patience and persistence. His plea for more transpar-
ency as a means to ensure accountability without influencing the out-
come of cases is a continuing theme throughout this volume.

A variety of other potential means to ensure judicial accountability is il-
lustrated by the state-specific chapters which — apart from judicial dis-
cipline and codes of ethics — also describe complaints procedures,
recusal, public access, training, recruitment and promotion and their re-
lationship to judicial independence. Peter H. Solomon, Jr. in his chapter
The Accountability of Judges in Post Communist States: From Bureau-
cratic to Professional Accountability draws from this survey in an effort
to find options for reform in Russia and other post-communist coun-
tries. Having identified the prevailing mechanisms of bureaucratic ac-
countability as a major obstacle to judicial independence in post-Soviet
countries, he considers alternative forms of accountability to be found
in OSCE participating States which have experienced similar challenges.
Since most Western European civil law countries also have a career ju-
diciary he considers their accountability mechanisms and finds that the
bureaucratic accountability of judges can take more benign forms even
in hierarchically organized judiciaries. He describes factors which have
helped to soften bureaucratic accountability and emerging alternative
means of accountability grounded in professional solidarity — a devel-
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opment in Western civil law democracies which has only started to gain
ground in Central European countries. In response to the particular
flaws in post-communist states and in an effort adequately to balance
independence and accountability he advocates several concrete mecha-
nisms for strengthening professional accountability.

E. Legitimizing Judicial Power

A central aspect of building and maintaining an independent judiciary is
recruitment. As our country studies show, recent developments in some
Western countries, such as the English Constitutional Reform Act 2005,
indicate a trend structurally to separate the nomination process from
the political branches.?® Judicial appointment commissions can now be
found in a variety of Western European countries.?? There have been
voices also in Canada for non-partisan appointments.’*> On the other
hand countries such as the United States, Switzerland and Germany, re-
taining their call for democratic legitimacy of the judiciary, provide for
selection by the political branches or by way of election.?!

Graham Gee in his chapter The Persistent Politics of Judicial Selection:
A Comparative Analysis addresses this controversy in Western political
debate and asks how far the claimed depoliticization process should go
in countries such as England. Drawing on a number of country studies
in this volume he maps the competing interests and concerns in the con-
text of judicial selection. According to his analysis there will always be

28 See S. Turenne, Judicial Independence in England and Wales, in this vol-
ume, Chapter B. L. 2.

2 See e.g. ]. Nergelius/D. Zimmermann, Judicial Independence in Sweden,
in this volume, Chapter B. I. 2.; A. Garapon/H. Epineuse, Judicial Independ-
ence in France, in this volume, Chapter B. I. 2.; G. Di Federico, Judicial Inde-
pendence in Italy, in this volume, Chapter B. I. 2.; R. de Lange, Judicial Inde-
pendence in The Netherlands, in this volume, Chapter B. I. 2.; B. Alle-
meersch/A. Alen/B. Dalle, Judicial Independence in Belgium, in this volume,
Chapter B. L. 2.

30 See F. Gélinas, Judicial Independence in Canada — A Critical Overview, in
this volume, Chapter B. I. 2.

31 See R. Wheeler, Judicial Independence in the United States of America, in
this volume, Chapter B. I. 2.; R. Kiener, Judicial Independence in Switzerland,
in this volume, Chapter B. I. 2. Selection; A. Seibert-Fohr, Judicial Independ-
ence in Germany, in this volume, Chapter B. L. 2.
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political dimensions to the selection of judges because of the ability of
courts to hold political institutions accountable. Shifting the responsi-
bility for judicial selection from politically accountable institutions
completely to institutions in which judges play a significant role does
not make the judiciary immune from political considerations. Therefore
he cautions that the depoliticization rationale should not be taken too
far because total isolation from democratic legitimacy runs the risk that
a transparent and balanced political process may be replaced by unac-
knowledged unilateral political influence on and within the judiciary.

E. Democracy versus Judicial Autonomy

The caveat against judicial autonomy at the expense of democratic ac-
countability can also be found in the chapters on judicial administra-
tion. Zden&k Kithn, considering Judicial Administration Reforms in
Central-Eastern Europe, identifies lessons to be learned from new EU
member states. Comparing the Czech model of centralized manage-
ment of the courts performed by the Justice Ministry with the Hungar-
ian judicial self-governance model and the various alternatives between
those extremes, such as that of Poland with powers being shared be-
tween judicial organs and executive authority, he argues for the latter.
Experience in Central-Eastern Europe suggests that in the interest of
ensuring accountability without allowing political control over judicial
decision-making, selected competences of a judicial council may work
better than broad competences. Like Graham Gee in his analysis of
Western judiciaries, Zdenék Kithn argues that there is a need for a care-
fully balanced democratic responsibility. He concludes that it is for the
democratically elected branches to decide on the general criteria rele-
vant for the selection of judges and ultimately to decide on the judicial
budget as part of the state budget.

Cristina Parau in her provocative chapter The Drive for Judicial Su-
premacy takes this argument even further, considering the relationship
between the three branches of government in the aftermath of reforms
in Central-Eastern Europe. Taking the example of Romania she de-
scribes the risks of turning a subservient judiciary in a post-communist
country into a power supreme over the democratically elected branches.
Her chapter is divided into a theoretical part where from a political sci-
ence perspective she develops her own typology of separation of pow-
ers and an empirical part which examines in more detail the nature of
the judiciary that has emerged in Romania. She criticizes that instead of
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co-equality the judiciary through the Judicial Council has assumed a
high degree of autonomy in that country. Ascribing this development to
a misrepresented meaning of judicial independence she warns that the
development towards what she calls “vicious supremacism” is likely to
undermine the fundamental principles of separation of powers and
checks and balances.

G. Judicial Independence versus Authoritarianism

While there is a risk of overstretching judicial independence at the ex-
pense of democratic legitimacy in some Western and Central-Eastern
European Countries, the situation in post-Soviet states is still character-
ized by numerous dependencies which are detrimental to both the rule
of law and democracy. Angelika Nufiberger in her analysis Judicial Re-
forms in Post-Soviet Countries: Good Intentions with Flawed Results?
identifies initial advances and subsequent setbacks in Russia and
neighbouring countries since the 1990s. Drawing on the case studies in
this volume she lists specific structural deficits, communist heritage and
abuse of power as major obstacles to judicial independence. Despite in-
stitutional changes, the dominance of authoritarian leadership by the
Presidential administration and by Court presidents continues to jeop-
ardize both external and internal independence. At the same time, ac-
knowledging some positive developments she cautions us not to under-
estimate the complexity and difficulties of transitional reforms and to
understand them as a continuous process of trial and error. Her descrip-
tion of efforts by the Council of Europe’s Commission for Democracy
through Law (Venice Commission) to assist judicial reform and of rele-
vant jurisprudence by the European Court of Human Right leads her to
the conclusion that the international community can play a valuable
role in anchoring fair trial standards in the legal cultures of the post-
Soviet countries.

One of the areas identified by Angelika Nufiberger as requiring further
reform is the administration of the judiciary. In response to her call for
convincing solutions Lydia E Miller in Judicial Administration in Tran-
sitional Eastern Countries describes and classifies the different adminis-
trative models in the region and identifies the competing principles
relevant for judicial administration. Drawing from a comparative analy-
sis of the Eastern and Central European country studies in this volume,
she argues that a balance needs to be struck between self-administration
and democratic control. Her contribution thus takes on a concern
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which is prevalent in the other parts of this book dealing with estab-
lished democracies and new EU member states and pursues it with re-
spect to post-Soviet States. With her delineation of potential remedies
she explains the considerations of the experts attending the Kiev confer-
ence which, together with other relevant insights from the country
studies, have entered the Kyiv Recommendations on Judicial Independ-
ence in Eastern Europe, South Caucasus and Central Asia, a set of pro-
posals annexed to this volume summarizing the outcome of our joint
project with the OSCE to strengthen judicial independence in these
countries.

H. Rhetoric or Normativity?

While the major part of this book is divided into three parts, each deal-
ing with the particularities in different stages of transition — i.e. New
Challenges in Established Democracies, Transitional Processes in New
Member States of the EU and Obstacles for Transition in Post-Soviet
States®? the final chapter deals with the question whether there is room
for a common denominator despite the variety of domestic structural
safeguards to ensure judicial independence. The chapter entitled Judicial
Independence — The Normativity of an Evolving Transnational Princi-
ple critically examines the position voiced elsewhere that judicial inde-
pendence is a mere rhetoric with varying meanings.® It seeks to re-
spond to this challenge by resorting to a multi-level governance concept
and argues that the recognition of diversity does not abrogate the com-
mitment to an international principle. In any case international guaran-
tees should not be misinterpreted as providing a blueprint for domestic
law.

32 Tt is important to acknowledge that despite the division into these three
parts the stages of transition within these parts vary. The reference to estab-
lished democracies is not intended to suggest that they have already achieved an
ideal state of affairs. Rather, all states are in a continuous evolutionary process.

3 For divergent views on the meaning and normativity of judicial inde-
pendence in the US context see Burbank/Friedman (note 9). For the assertion
that there is a myth of a common European theory of judicial independence see
D. Smilov, EU Enlargement and the Constitutional Principle of Judicial Inde-
pendence, in: W. Sadurski et al. (eds.), Spreading Democracy and the Rule of
Law, 313, at 316-334 (2006).
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The chapter explores the scope for a common understanding by consid-
ering judicial independence from a macro perspective. Our comparative
analysis shows common concerns throughout the entire OSCE region.
There is agreement on a common core, a transnational concept of judi-
cial independence the normativity of which transcends the traditional
confines of the state. In order to maintain this unity in diversity it is
necessary to find the right balance between the interpretation of judicial
independence as an international normative principle which has been
the subject of numerous international commitments®* and consideration
of contextual diversity. Conceptualizing judicial independence as a
functional principle which provides for an obligation of result rather
than of means helps to identify it as a transnational norm which never-
theless gives room for diverse and context-specific implementation.

34 See e.g. Art. 14 ICCPR, United Nations General Assembly Resolution
2200A [XX1]; Art. 6 ECHR, Art. 8 American Convention on Human Rights
(ACHR), OAS Treaty Series No. 36; 1144 UNTS 123; 9 ILM 99 (1969).



I. Judicial Independence in Comparative
Analysis



Judicial Independence: Structure, Context,
Attitude

Vicki C. Jackson™

Judicial independence and impartiality have become transnational legal
norms, instantiated in many national constitutions and in the core hu-
man rights covenants to which the great majority of the nations of the
world subscribe.! Judicial independence has received specific attention
from the United Nations, in part because widespread official agreement
on adherence to the values of judicial independence is too often
matched by disregard for judges’ independence in concrete instances.>

The author thanks Professors Judith Resnik, Anja Seibert-Fohr, Jed
Shugerman and Mark Tushnet for helpful comments and discussions, and
thanks Amelia Royce and Savannah Lengsfelder for their able research assis-
tance.

1 See, e.g., Article 14, International Covenant on Civil and Political Rights,
UNTS, vol. 999, at 171.

2 See, e.g, U.N. Basic Principles on the Independence of the Judiciary
(1985), adopted by the Seventh United Nations Congress on the Prevention of
Crime and the Treatment of Offenders held at Milan from 26 August to 6 Sep-
tember 1985 and endorsed by General Assembly resolutions 40/32 of 29 No-
vember 1985 and 40/146 of 13 December 1985, available at <http://www2.
ohchr.org/english/law/indjudiciary.htm>; United Nations, Independence and
Impartiality of the Judiciary, Jurors and Assessors and the Independence of
Lawyers: Report of the Special Rapporteur, Param Cumaraswamy, UN Doc
E/CN.4/1995/39 P 35 (1995). On the intersecting influences of international
and national law on concepts of judicial independence, see S. Shetreet, The
Normative Cycle of Shaping Judicial Independence in Domestic and Interna-
tional Law: The Mutual Impact of National and International Jurisprudence
and Contemporary Practical and Conceptual Challenges, 10 Chi. J. Int’l L. 275
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The reasons for valuing judicial independence are well known. Uncon-
troversially, there is the goal of achieving impartial justice as between
the parties; judges who have a stake in the controversy, or who are re-
lated by ties of affection or finance to one of the parties, cannot render
or be seen to render impartial justice in private disputes. In public law
disputes, the goal of impartial justice as between the parties also ad-
vances the function of judges serving as a check on government wrong-
doing or abuse of power. Yet insofar as the state employs the judges,
public law disputes might be thought to require an even greater degree
of judicial distance, or structural capacity for independent evaluation of
the parties’ claims (including those by or about the government).3

Independence has components of independence from certain forces and
independence to do justice impartially.* At its core, the idea of judicial
independence goes to the nature of the decisions judges make in adjudi-
cating the cases before them: Judges are supposed to be independent of
“men” or human pressures, so that they are free impartially to apply the
“laws.”s In addition to embracing norms against corruption or decision
based on ties of kinship or affection, this idea has at least three aspects:
attitudinal features (that is, a willingness to decide against the govern-

(2009); V. C. Jackson, Constitutional Engagement in a Transnational Era, at 98-
100 (2010).

3 Norms of impartiality would ordinarily hold that a judge whose liveli-
hood depended on payments from one party could not be expected to do im-
partial justice in a dispute between that party and others, at least absent all par-
ties’ consent. Yet public judges are paid by their governments. In order to pro-
vide “impartial” justice to citizens who challenge government action, judges
need a particular degree of independence from the governments that, typically,
pay their salaries. Compare further Van Rooyen v. State, 2002 (8) BCLR 810
(CC), 2002 SACLR LEXIS 18, at 25 (Const Ct. S. Afr.).

4 See, e.g., V. C. Jackson, Packages of Judicial Independence: The Selection
and Tenure of Article III Judges, 95 Geo. L. ]J. 965, at 969 (2007); P. S. Karlan,
Judicial Independences, 95 Geo. L. J. 1041 (2007) applying Isaiah Berlins’ “two
concepts of liberty” to the idea of judicial independence.

5 See Marbury v. Madison, (1803) 5 U.S. 137, at 163 referring to “a govern-
ment of laws, and not of men”. See also e.g., Beauregard v. Canada, (1986] 2
S.C.R. 56, at 69 (Canada Sup. Ct.) (“the generally accepted core of the principle
of judicial independence has been the complete liberty of individual judges to
hear and decide the cases that come before them: no outsider — be it govern-
ment, pressure group, individual or even another judge — should interfere in
fact, or attempt to interfere, with the way in which a judge conducts his or her
case and makes his or her decision.”); Van Rooyen v. State (note 3), at 27-28.
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ment, or a willingness to listen and decide with an open and fair mind
the parties’ claims and defenses); competency factors (one cannot apply
the law or make legal judgments about the law’s correct interpretation
without knowledge of and training in law); and institutional factors (le-
gal structures or rules, designed to protect judges from improper influ-
ence or pressure and thus promote independent decision-making).

Attitudinal factors may be the most important in practice to achieving
impartiality; it is difficult to achieve an impartial and open-minded atti-
tude through legal rules and structures alone, although some structures
or legal rules may make it harder to maintain an attitude of independent
impartiality than others. Attitudinal factors are also of great importance
in the other political organs and in society,’ which frame or constrain
the possibilities for judicial independence. Yet measuring attitudes of
independence would seem to require agreement on quite contestable
baseline issues: for example, if one measure of judicial independence is a
willingness to rule against the government, how can one evaluate this
without an agreed baseline on what appropriate levels of disagreement
with government positions should be? One can make relative state-
ments, simply using disagreement with the government or invalidation
of legislation to describe courts as, relatively, more or less “independ-
ent” as a positive matter; but such data may not in fact be measuring in-
dependence in any normatively valuable sense: As fascinating work by
Gretchen Helmbke has illustrated, judges may vote to invalidate laws be-
cause they do nor feel independence from political actors and seek to
gain favor with new or incoming regimes in order to survive in their ju-
dicial position.”

Moreover, while most would agree that judges should decide “inde-
pendently” of purely political pressures, many scholars argue that

¢ See, e.g., M. Ramseyer, The Puzzling (In)Dependence of Courts: A Com-
parative Approach, 23 J. Legal Stud. 721, at 730-731(1994) suggesting that a
“hands off” attitude in the U.S. political branches results from a culture that
does not approve of penalizing judges for their decisions, rather than from spe-
cific constitutional provisions; cf. . L. Entin/E. Jensen, Taxation, Compensa-
tion and Judicial Independence, 56 Case Western Res. 965, at 967 (2006) (“Even
with all the overheated rhetoric now common in Washington, it is almost im-
possible to imagine Congress’s mounting a straightforward economic attack on
the judiciary.”) The coexistence of such attitudes with support for contested ju-
dicial elections involving incumbent state court judges must be noted.

7 G. S. Helmke, Courts Under Constraints: Judges, Generals and Presi-
dents in Argentina, at 154-158 (2004).
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judges should take into account changing understandings — whether in
legislative or executive offices or among the general population — in
reaching their own judgment of the law.® There is strong agreement in
pr1nc1ple that public or political pressures should not affect judges’
views of the application of the law to contested facts in individual cases;
but less agreement on the role of public or political actor understand-
ings in determining what the correct understanding of the law is.” It
may be a very fine line between attending to “popular” views and un-
derstandings because, as a matter of independent judicial judgment,
these are appropriate sources of interpretation, and attending to “popu-
lar” views because if the judge does not, she will lose her position, or
suffer other adverse consequences (including reputational ones). Quan-
tifying this distinction would also be a formidable challenge.

Judicial independence has both personal and institutional aspects.’® It
may be possible to secure the relative independence of the judiciary

8  Such arguments are most typically made about constitutional issues. See,
e.g., A. Barak, Purposive Interpretation in Law, at 190-191 (2005) (noting rele-
vance of contemporary constitutional goals, values and principles in under-
standing the “objective” meaning of constitutional text and arguing that the
“objective” meaning assumes more importance than its “subjective” or origi-
nally intended meaning); H. H. Wellington, Common Law Rules and Constitu-
tional Double Standards: Some Notes on Adjudication, 83 Yale L.J. 221, at 244
and 284 (1973); D. A. Strauss, Common Law Constitutional Interpretation, 63
U. Chi. L. Rev. 877, at 933 (1996); cf. H. L. McBain, The Living Constitution,
at 30-31(1928) (on legislative interpretation).

% An independent judge would not allow the popularity of a particular
party, or the desires of the public or politicians for one or the other side to
“win,” to influence their decision in applying the law. But what role the views
of the public or political actors should play in determining the correct legal rule,
at what Professor Scheppele calls the level of the rule, is a more complex matter,
as is its relationship to judicial independence. See K. L. Scheppele, Declarations
of Independence: Judicial Reactions to Political Pressures, in: S. B. Burbank/B.
Friedman (eds.), Judicial Independence at the Crossroads: An Interdisciplinary
Approach, 227, at 230-231 (2002).

10 See, e.g., Valente v. The Queen, (1985) 2 S.C.R. 673, at 687 (“[Jludicial in-
dependence involves both individual and institutional relationships: the indi-
vidual independence of a judge, as reflected in such matters as security of ten-
ure, and the institutional independence of the court or tribunal over which he
or she presides, as reflected in its institutional or administrative relationships to
the executive and legislative branches of government[...]”); S. Shetreet, Judicial
Independence: New Conceptual Dimensions and Contemporary Challenges,
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from the legislature or the executive part of the government without at
the same time developing a culture of individual judicial independence,
as where the apex of the judiciary exercises tight control over the adju-
dicatory decisions of lower court judges using powers, apart from re-
view on appeal — such as by controlling the working conditions, or sal-
ary increases or professional advancement — of lower court judges. Such
systems might be justified by reference to other values, including the
benefits of a high degree of uniformity and consistency within the judi-
ciary to the norms asserted by the apex court. In systems that highly
value individual judicial independence (sometimes referred to as “inter-
nal” independence”) 11 the primary means of controlling error in deci-
sion-making is through an adjudicatory rather than administrative or
bureaucratic process; it would be regarded as inappropriate for senior
judges to seek to advise or influence lower court judges; and separate
judicial opinions may be regarded as an ordinary consequence of indi-
vidual judicial independence in multi-member panels. Where personal
independence is protected, the basis for doing so is in a larger sense in-
stitutional, that is, of promoting the capacity of members of the judici-
ary to provide impartial justice.!2

This simplified summary, of course, elides many of the complex issues
that can arise, including the role of popular views, or the actions of po-
litical branches, in helping to define what “the law” is. Acknowledging
these gray or contested areas, judges nonetheless are held to the goal of
hewing to the law and to a capacity independently to determine what
the law is in the particular cases that come before the courts. At the
same time, constitutional courts are typically subject to checks — formal,
legal checks by which power rests in the hands of other branches to
control nominations or appointments, or to control the jurisdiction of
the courts, or to be able to amend the constitution that gives power to
the courts; and informal checks arising out of scholarly and public cri-

in: S. Shetreet (ed.), Judicial Independence: The Contemporary Debate, at 598-
599 (1985); Shetreet (note 2), at 284-285 (distinguishing individual and “collec-
tive” independence).

11 See, e.g., M. Kuijer, The Blindfold of Lady Justice: Judicial Independence
and Impartiality in Light of the Requirements of Article 6 of ECHR, at 265-267
(2004); Shetreet (note 2), at 286-287.

12 See ]J. Riedel, Recruitment, Professional Evaluation and Career of Judges
and Prosecutors in Germany, in: G. Di Federico (ed.), Recruitment, Profes-
sional Evaluation And Career Of Judges And Prosecutors In Europe: Austria,
France, Germany, Italy, the Netherlands and Spain, at 107 (2005).
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tique of their decisions, or even, some would say, from checks arising
from the risks of noncompliance or evasion of judicial judgments.!?

Thus, advancing judicial independence is a complex process, fraught
with the potential for disagreements over how to balance the important
interests in maintaining an independent judiciary with the demands of
some form of accountability in the exercise of all forms of public
power. To capture and advance these forms of independence, a number
of structural legal approaches and elements may come into play. I ex-
plore these elements in Part I of this essay, emphasizing the interaction
of different features in creating an overall “package” of independence
and accountability.

In Part II, T suggest that the apparent polarity between accountability
and independence is overstated, insofar as some forms of accountability
may enhance the legitimacy of courts and contribute to their independ-
ence. This complicates efforts to generalize about whether certain struc-
tural features are consistent with or required by norms of judicial inde-
pendence. Whether a particular feature will promote judicial independ-
ence in a particular court system cannot always be determined in the
abstract; it may well be quite context-dependent, contingent on the his-
torical development of the particular system as well as other structural
and contextual features at work. I use two main examples to illustrate
this: whether separate opinions are permitted or prohibited; and what
selection method for choosing judges is used.

13 For disagreement on whether risks of noncompliance and resistance are
legitimate prudential factors in judicial decisionmaking, compare A. M. Bickel,
The Supreme Court, 1960 Term — Forward: The Passive Virtues, 75 Harv. L.
Rev. 40, at 77-79 (1961) (noting the “disagreeable necessity” that many “Negro”
children do not yet attend integrated schools or that miscegenation laws con-
tinue to exist) with G. Gunther, The Subtle Vices of the Passive Virtues: A
Comment on Principle and Expediency in Judicial Review, 64 Colum. L. Rev. 1,
at 22-24 (1964) (disagreeing with Bickel, and arguing that “miscegenation laws
are invalid, no matter what the reaction of Southern opinion may be”). On the
possibility of noncompliance with Supreme Court decisions in the United
States, see T. J. Peretti, Does Judicial Independence Exist, in: Judicial Independ-
ence at the Crossroads, (note 9), at 117 (summarizing studies that show that
“compliance [...] is neither automatic nor complete™).
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I. Packages of Judicial Independence: Complex and
Interdependent Legal Structures

There are many factors that contribute to judicial independence includ-
ing, perhaps most importantly, the broader culture — legal, political and
social. The independence of the legal profession is an important aspect
of this larger culture. Without a sense of professionalism and independ-
ence in the bar, it is very difficult to expect from the judges a sense of
independence from influence and adherence to the law as a somewhat
autonomous source of norms.'* Without attitudes — within the bar,
within other branches of government, and more generally among the
public — that value law and the legal system and regard it as, ideally,
separated from political influences in the course of adjudication — struc-
tural features of the most exquisite exactness will in all likelihood fail. It
is thus important to emphasize at the outset the importance of informal,
or sociological forms of checks, structures of thought, and influences,
which can promote, contain or undermine judicial independence.

The broader sociolegal environment is, moreover, intimately connected
to how different legal features of the formal provisions for independ-
ence or accountability will work in practice. Interpretive approaches
(for example, compare “textualism” with “purposivism”) and the pres-
ence of a body of “higher” law (whether customary or written) may
contribute to the “independence” of judges, especially in evaluating the
validity of written rules.’> It is thus necessary to understand — in each
setting — how legal structures operate within the particular politi-
cal/legal/sociological context. But doing so is beyond the scope of this
essay, which will focus on identifying legally regulated forms of pro-
tecting or constraining judicial independence, and their theoretical in-
terdependences and variability in valence.

The essay will also focus primarily on the judges of the highest courts
holding power to review the constitutionality of laws. The situation of
judges on such high courts, and judges in the ordinary judiciary or in
lower courts, differ in ways relevant to discussions of independence and
accountability. For one thing, a wider range of influences and controls

14 See M. J. Horwitz, Constitutional Transplants, 10 Theoretical Inq. L. 535,
at 542-545 (2009).

15 Cf. Scheppele (note 9), at 238-246 (arguing for interpretive approaches
and judicial dependence on principles that provide some “critical distance”
from current political pressures and bargaining).
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may legitimately be brought to bear on lower court judges, typically
through processes of appellate review within the judiciary and through
administrative discipline.!¢ Politically contentious disputes of constitu-
tionality, moreover, are at their most focused in the highest courts, in
part because of the powerful law-making or law-negativing elements of
constitutional adjudication in the final and highest courts, which raises
the stakes for reconciling democratic values with constitutional re-
view.!” For these reasons, this essay focuses primarily, though not exclu-
sively, on judges of the highest courts with jurisdiction over constitu-
tional issues.

The range of legal structures or elements that may bear on judicial in-
dependence is complex and multi-featured; it is always related to
mechanisms of what has come to be called “accountability” (a complex
of concerns that relate both to preventing judicial misbehavior and
abuse of office and to the quite different concern for responsiveness of
the courts to democratic change). For example, publicity of judgments
might be thought of as primarily a form of judicial accountability. Yet
the public record of decisions and their reasons can also strengthen un-
derstandings of what the law is in the broader juristic community in

16 On the role of appellate review in constraining serious error in lower
court decisions, see L. A. Kornhauser/L. G. Sager, Unpacking the Court, 96
Yale L.J. 82 (1986); J. Ferejohn/L. Kramer, Independent Judges, Dependent Ju-
diciary: Institutionalizing Judicial Restraint, 77 NYU L. Rev. 962, at 998 (2002)
(suggesting that Kornhauser/Sager’s work illustrates that an appellate hierarchy
can help “ensure that no individual judge can, by his or her actions alone, inflict
too much damage on the judiciary by making aberrant or overly ambitious de-
cisions”). Cf. S. Levinson, The Role of the Judge in the Twenty-First Century:
Identifying “Independence,” 86 B.U. L. Rev. 1297 (2006) (noting that lower
courts have less “independence” from being reviewed by appellate courts); Bur-
bank/Friedman (note 9), at 7, (on need to separate analysis of high courts and
other courts). On the possibility that appellate judges can constrain — other than
through post facto appellate review — the decisional independence of trial court
judges, see A. Vashkevich, Judicial Independence in the Republic of Belarus, in
this volume, Chapter C. II. 1. (on the “zonality” system); on the impact of ap-
pellate reversals on salaries, see O. Schwartz/E. Sykiainen, Judicial Independ-
ence in the Russian Federation, in this volume, Chapter B. IV.

17 Cf. V. Ferreres Comella, Constitutional Courts and Democratic Values
(2009); S. Burbank/B. Friedman, Reconsidering Judicial Independence, in: Bur-
bank/Friedman (note 9), at 29 (suggesting that appellate courts, which decide
on legal questions, should be more tied to public opinion than trial courts,
which decide on facts in individual cases).
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ways that reinforce judges’ ability independently to apply that law.!8
Below are a number of different features that might be thought to com-
prise part of what we could think of as the “package” of legal protec-
tions and restrictions on judicial independence that exist in any particu-
lar system.

1. The Power to Select: Methods; Criteria; Numbers

As will be discussed further in Part II below, there are several different
models for how judges are selected. A preliminary observation is that
any selection method necessarily locates power somewhere; and any lo-
cation of power has risks of abuse. Structural features of judicial inde-
pendence are sometimes understood to refer primarily to issues such as
tenure in office (and protections from removal), financial remuneration,
and administrative independence.”” As James Madison said, in defend-
ing the provisions for presidential nomination and appointment with
the concurrence of the Senate against claims that they gave the political
branches too much influence, “the permanent tenure by which the ap-

18 Transnational norms in Europe and elsewhere generally favor public and
transparent decisions by courts. See, e.g., Recommendation CM/Rec(2010)12 of
the Committee of Ministers to member states on judges: independence, effi-
ciency and responsibilities (adopted by the Committee of Ministers on 17 No-
vember 2010 at the 1098th meeting of the Ministers’ Deputies), Recommenda-
tion 15 (“Judgments should be reasoned and pronounced publicly [...]”); KYIV
Recommendations on Judicial Independence in Eastern Europe, South Cauca-
sus and Central Europe, 23-25 June 2010 (OSCE Office for Democratic Institu-
tions and Human Rights and Max Planck Minerva Research Group on Judicial
Independence), Recommendation 32 (“[D]ecisions shall be published in data-
bases and on websites in ways that make them truly accessible and free of
charge.”); see also U.S. Constitution Amend. VI (“In all criminal prosecutions,
the accused shall enjoy the right to a speedy and public trial [....] *). Cf. Ber-
enson-Mejia v. Peru, Inter-Am. C.H.R. (25 November 2004) (case arising from
petition no. 11,876), 147, at 150 (finding violation of Article 8(1) of the Ameri-
can Convention on Human Rights where, inter alia, the judges were “faceless”,
their identity obscured); id., at 198 (finding a violation of Article 8(5), which
requires that “criminal proceedings [...].be public, except insofar as may be nec-
essary to protect the interests of justice”). But cf. N. Hriptievschi/S. Hanganu,
Judicial Independence in Moldova, in this volume, Chapter B. II. 4. (noting de-
bate over value of publishing decisions on the web).

19 See Reference re Remuneration of Judges of the Provincial Court of Prince
E. Island, (1997) 3 S.C.R. 3 (Sup. Ct. Canada).
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pointments are held [...] must soon destroy all sense of dependence on
the authority conferring them.”? Yet selection methods may relate to
the institutional independence of courts, to the extent that courts them-
selves influence their own membership; and may be related to the indi-
vidual independence of the judges if the selection systems are related to
the competence of those chosen; moreover, selection systems and ten-
ure/renewability features are intimately connected in evaluating effects
on independence.

In some countries the selection of the highest court to resolve constitu-
tional questions relies on a different method than for the ordinary
courts;?! in other jurisdictions, like the United States, as a constitutional
matter the procedures may be the same for all judges of the same overall
court system, though different conventions apply in practice. For high-
est constitutional courts, it is not uncommon to find overtly political
methods of appointment by, for example, chief executive officers, or
parliaments, or a combination thereof;> sometimes in parliamentary
systems a majority vote is required, sometimes a supermajority.?> But in
some systems the judges themselves exercise significant influence upon
or even control selection of their successors.2* One also finds powers al-

20 The Federalist No. 51 (J. Madison), in: C. Rossiter (ed.), The Federalist
Papers (1787) 320, at 321 (1961).

2l Compare, e.g., German Basic Law, Art. 33 (requiring competency-based
selection of members of the public service) with id. Art. 98 (concerning selec-
tion of lander judges) and id. Art. 94 (concerning selection of the Federal Con-
stitutional Court judges). On recruiting and evaluation of German judges, see
generally Riedel (note 12).

22 See In re Certification of the Constitution of the RSA, (1996) (4) SA 744
(CC) (S.A.) paras. 124, 135-136 (rejecting challenge to provisions for executive
and legislative appointment of members of the JSC; also rejecting challenge to
failure of constitution specifically to provide for a magistrate’s commission to
choose other judicial officers, indicating range of methods permissible).

2 See J. Ferejohn/P. Pasquino, Constitutional Adjudication: Lessons from
Europe, 82 Tex L. Rev. 1671, at 1681-1682 (2004) (distinguishing “monocratic,
majoritarian, and supermajoritarian” appointment mechanisms).

24 See, e.g., India Constitution Article 124 para 2 (providing that the Presi-
dent is obligated to “consult” with the Chief Justice concerning appointments
to Supreme Court and is authorized to consult with judges of the Supreme
Court and state high courts); see also Supreme Court Advocates on Record Ass’n
v. Union of India, A.LR. 1994 S.C. 268 [hereafter 1994 Judges Case] (essentially
holding that the Chief Justice’s opinion on judicial appointments, which must
be formed in consultation with relevant other judges, had to be given primacy
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located to nominating or selection committees, whose make-up may
vary and may include judges, parliamentarians, lawyers, law professors,
members of governments, or other persons appointed by the executive
or legislative authorities, and whose powers may range from a strong
power to recommend that binds the executive absent good cause to a
much weaker power to review and express opinions on the selection
made by political actors.?> High court judges might also, at least in the-
ory, be selected, or confirmed or retained, by popular vote, as is the case
in some very large U.S. states.2

in the presidential appointment process; disagreeing with S. P Gupta v. Presi-
dent of India and Others, ALR. 1982 S.C. 149 , which had suggested that while
consultation was mandatory the Chief Judge did not have a veto over the Presi-
dent’s choice); In re Appointment/ Transfer of Judges, ALR. 1999 S.C. 1 (elabo-
rating on the consultative process within the judiciary with respect to judicial
selection and how it may constrain the Chief Justice, and discussing selection
criteria and the role of seniority and merit). Article 124 has been a contentious
provision, even since the original drafting of the Indian Constitution. In the
1970s, when the President failed to appoint the most senior of the judges to be
chief justice (that is, the more senior judges were “superseded”), they resigned
in protest, and ensuing controversy and reform efforts resulted in a long period
thereafter where the judges’ wishes were respected by the executive. See M. P.
Singh, Securing the Independence of the Judiciary — The Indian Experience, 10
Indiana Int’l/Comp. L. Rev. 245, at 266 (2000) (explaining that “[o]n both occa-
sions apparently the superseded judges had given judgments inconvenient to the
executive while the superseding judges had given judgments palatable to the ex-
ecutive,” thereby “establish[ing] a clear nexus between the independence of the
judges and their appointment”). The 1994 Judges Case cited above laid down
fairly elaborate procedures designed to assure that the Chief Justice’s views,
formed after consultation with other judges, would generally prevail on issues
of judicial appointments, and the 1999 decision, In re Appointment and Transfer
of Judges, developed further procedures to strengthen the collegial nature of the
Chief Justice’s role. See generally Singh (id.), at 267-277. On Italy, see also Lev-
inson (note 16), at 1305; on other countries, see also id. (describing judicial self-
selection mechanisms in Colombia, Turkey, Georgia, Chile, South Korea).

% See, e.g., RSA Constitution § 174 (S.Afr.) (providing for a Judicial Services
Commission to provide a list of potential nominees to the Constitutional Court
from which the President must choose, or give reasons for not doing so); Con-
stitutional Reform Act 2005, ¢. 4 (U.K.) §§ 26-31.

26 On the use of popular elections for selecting or retaining state court
judges in the United States, see R. Wheeler, Judicial Independence in the United
States of America, in this volume, Chapter B. II. 2. On other countries’ use of
elections to select judges at lower level courts, see e.g. Kuijer (note 11), at 226
(professional election of lay judges in Belgium, popular election of judges in
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The degree and type of connection between selection methods and judi-
cial independence and accountability depends in part on the tenure and
renewability vel non of the appointment. To the extent one is concerned
about influences i office, the initial selection method may not be nearly
as important as tenure and renewability. Long tenures are generally as-
sociated with greater possibilities for judicial independence from politi-
cal appointing authorities, though the connection is not invariable.
Nonrenewable terms likewise are thought to mitigate risks to inde-
pendence from incentives for reappointment, though again, not neces-
sarily. Shorter tenures, especially with renewable terms, might be
thought to increase the importance of selection processes that empha-
size the competence and impartiality of the candidates.

The selecting authority’s capacity to influence the overall weight of the
court on contentious issues is increased if that authority also controls
the number of justices on the court. In some countries, the numbers of
judges on the highest court are more or less fixed by the constitution, as
in France (nine, plus ex-Presidents of the Republic) or Italy (15). But it
is not uncommon for a constitution itself to be silent on the number of
high court justices, as in the United States: in the 19" century the num-
bers of authorized positions on the U.S. Court were changed on several
occasions, in at least one period quite plainly to deny the sitting Presi-
dent the power to make appointments. In the 20" century, however, an
effort by a very popular President to obtain legislation increasing the
numbers of positions provoked a public outcry, leading to a conven-
tional norm against “court-packing.”” In Egypt, the Chief Justice of
the Court reportedly has authority to increase its numbers and has
done so in the past, evidently in response to the president’s displeasure
with prior court decisions.® In Argentina, a combination of “court-
packing” increases in the numbers of justices and use of impeachment
to remove disliked justices has facilitated executive influence over the

Swiss cantons); R. Kiener, Judicial Independence in Switzerland, in this volume,
Chapter B.11. 2.

27 For useful accounts of Franklin Roosevelt’s Court—packing plan, see W.

E. Leuchtenberg, The Supreme Court Reborn (1995); J. Shesol, Supreme
Power: Franklin Roosevelt vs. The Supreme Court (2010).

28 See M. H. Hamad, The Politics of Judicial Selection in Egypt, in: K.
Malleson/P. H. Russell (eds.), Appointing Judges in an Age of Judicial Power:
Critical Perspectives form Around the World 271, at 272-273 (2006) (describing
how the Chief Justice increased the number of members of the Court from nine
to 15).
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Supreme Court.? Yet in India, at least some scholars regard the power
of the Chief Justice to recommend, and the power of the court to re-
quire the executive to act on, judicially initiated proposals to expand the
numbers of judges on the High Courts in order to meet increased
workload, as consonant with the independence and well functioning of
the judiciary.?

2. Tenure

It is common to think of certain protections of tenure in office as an
important aspect of judicial independence. One kind of model is repre-
sented by the practices for federal judges in the United States, Canada,
the UK and Australia; federal judges serve “during good behavior,” and
can only be removed from office through certain elaborate legislative
procedures. In the United States, federal judges in effect have “life ten-
ure,” because there is no mandatory retirement age; they can be re-
moved from office only on impeachment in the House and conviction
in the Senate for “Treason, Bribery, or other high Crimes and Misde-
meanors.”! Australia and Canada both amended their constitutions in
the mid 20" century to provide for mandatory retirement ages (of 70
and 75 respectively);32 their judges can be removed only by “address” in
the legislature;?® and in the UK, judges serve “during good behaviour”
and mandatorily retire at age 70 (though there is some talk of raising the
limit to 75).3 In all of these systems the independence of the judiciary —

29 See Helmke (note 7), at 92-97.
30 See Singh (note 24), at 290.

31 See U.S. Constitution Article IIT para 1 (serve during good behavior), Ar-
ticle IT para 4 (standard for impeachment and removal from office for high
crimes and misdemeanors).

32 See Constitution Act, 1867, para. 99 (Canada) (reflecting a 1961 constitu-
tional amendment setting the mandatory retirement age at 75); Constitution Al-
teration (Retirement of Judges) Act 1977 (No. 83 of 1977) (Australia).

3 See Constitution Act, 1867, para. 99(1) (Canada) (judges to hold office
“during good behaviour” and are “removable by the Governor General on Ad-
dress”); Constitution of Australia Article 72(ii) (judges removable only on a
finding of “proved misbehaviour or incapacity™).

34 See Judicial Pensions and Retirement Act 1993, c. 8, para. 26 (England)
(providing that judges hold office “during good behaviour” up to a mandatory
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in the sense of the judges seeking to decide according to law, and with-
out being influenced by financial interests or ties of affection to the par-
ties — is well established.

In other systems the independence of the judiciary is secured in differ-
ent ways. In many countries the regular judiciary forms a special kind
of “civil service,” with administrative or bureaucratic criteria determin-
ing the process of advancement and constraining the discipline or firing
of judges. Even where the highest court is differently selected, there
may be interconnections such as the requirement, in Germany, that six
of the 16 judges on the Constitutional Court (that is, three on each Sen-
ate of eight) have served as judges on a federal high court, or in Italy,
that five of the 15 Constitutional Court judges be selected by the judici-
ary.’¢ In Japan, the selection system for the Supreme Court is nominally
based on aspects of the so-called “Missouri” plan, by which the execu-
tive nominates the judge to office and the judge faces a retention elec-
tion soon thereafter at which the people can either confirm the judge in
office or vote the judge out. Despite the formal use of retention elec-
tions in Japan, they are not the focus of political attention: while the
system provides for ten year renewable terms, appointees tend to be
near the end of their career, serve average terms of only six years and
tend not to stand for election to second terms; there is little media cov-
erage of judicial retention elections; and as recently as 2006 it is re-
ported that no judge has been voted out.”

retirement age of 70). For recent parliamentary discussion of raising the retire-
ment age to 75, see <http://www.publications.parliament.uk/pa/1d201011/ldhan
srd/text/100712-0001.htm>. See also S. Turenne, Judicial Independence in Eng-
land and Wales, in this volume, Chapter B. III. 1.

3 See C. Landfried, The Selection Process of Constitutional Court Judges in
Germany, in: Malleson/Russell (note 28), at 196, 200; see also J. H. Langbein,
The German Advantages in Civil Procedure, 52 U. Chi. L. Rev. 823, 851 (1985)
(explaining that judges of the federal supreme court in Germany are largely se-
lected from the career judiciary, who are elevated based largely on a meri-
tocratic review and evaluation of their work).

36 See Italian Constitution, Article 134, § 1 (“The constitutional court con-
sists of fifteen justices; one third being appointed by the president, one third by
parliament in joint session, and one third by ordinary and administrative su-
preme courts.”); M. L. Volcansek, Judicial Selection in Italy: A Civil Service
Model with Partisan Results, in: Malleson/Russell (note 28), 159, at 161.

37 See KENPO [Constitution], Article 79, para. 2 (Japan) (providing for re-
tention elections every ten years for Supreme Court Justices (who are appointed
to office)). For much of the information above on Japan, see D. M. O’Brien,
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In contrast to the life tenures discussed above, in many countries the
highest constitutional courts judges serve for fixed terms, often nonre-
newable.3® Some have argued that judicial tenure for life or until a nor-
mal retirement age, or service in nonrenewable long terms, are essential
requisites for the exercise of judicial independence.® Judges who are
dependent on the appointing authority for their continuation in office
are unlikely to exercise independence of judgment, for fear of not being
reappointed; judges with short nonrenewable terms may be influenced
in their decisionmaking by their need to find employment after their
short term ends. Yet there are some distinguished international (or su-
pranational) courts whose numbers serve relatively short terms, and are

The Politics of Judicial Selection in Japan and Ten South and Southeast Asian
Countries, in: Malleson/Russell (note 28), at 355, 358-360; T. Ginsburg, Judicial
Review in New Democracies: Constitutional Courts in Asian Cases 46 (2003)
(average tenure of Supreme Court justices only six years). The voting rules
themselves make it difficult to vote a judge out, as failures to vote are treated as
votes in support. See D. O’Brien, id., at 359. See also D. O’Brien/Y. Ohkoshi,
Stifling Judicial Independence from Within: The Japanese Judiciary, in: P. H.
Russell/D. O’Brien (eds.), Judicial Independence in an Age of Democracy, at 53
(2001) (describing popular review as “virtually meaningless”); T. Hattori, The
Role of the Supreme Court of Japan in the Field of Judicial Administration, 60
Wash. L. Rev. 69, at 76 no. 39 (1984) (stating that votes for dismissal have never
been more than 11% and no justice has been removed through the retention
election provision).

3 Thus, in Germany, the justices of the constitutional court — a highly re-
garded national constitutional court in Europe — serve fixed terms of 12 years,
nonrenewable; the members of the French Conseil Constitutionnel serve 9
years. In the United States, the terms for judges in the highest state courts in the
American states vary: six years in Texas, 12 years in California, 14 years in New
York. See Texas Constitution, Article 5, Section 2 (c); N.Y. Constitution Article
6 (2); Cal. Constitution Article VI para. 16(a). See generally ABA, Roadmaps
(2008); Judicial Selection: The Process of Choosing Judges (2008). As this re-
port shows, the American states use a diversity of methods to choose judges for
appellate and general jurisdiction courts: two states use legislative selection, in
three states the governor has sole discretion to select, subject to confirmation
by senate or by special commission; 20 states rely on nonpartisan or partisan
elections; 16 states use some form of “merit selection” where the governors’
choice is constrained by the recommendations of a nominating commission;
and the rest use a combination of methods. Id., at 7.

3 See, e.g., The Federalist No. 78 (Alexander Hamilton), in: C. Rossiter
(ed.), The Federalist Papers 465 (1961) (characterizing life tenure during good
behavior as “the best expedient which can be devised in any government to se-
cure a steady, upright, and impartial administration of the laws™).
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eligible for reappointment: judges of the European Court of Justice, for
example, serve six year renewable terms; the judges of the IC] are ap-
pointed for nine year renewable terms (by the UN Security Council
and General Assembly). Earlier studies had challenged the use of short
renewable terms, for example, on the European Court of Human
Rights in part because of the challenges for independence that frequent
renewal issues create (and especially on a court with a separate opinion
practice).

Tenure and renewability rules are intimately related to the accountabil-
ity of courts; one way for nonjudicial actors to help influence a court’s
decisions is by replacing its judicial members. It is perhaps not surpris-
ing to see short terms with renewable appointments in the ICJ and the
ECJ (and formerly, in the ECtHR), in which concerns for accountabil-
ity and member state control may loom larger than with respect to na-

40 See J. Limbach et al, Judicial Independence: Law and Practice of Ap-
pointments to the European Court of Human Rights, at 25 (2003) (noting rec-
ommendation of the Council of Ministers to change from 6-year renewable to
9-year nonrenewable terms on the ECtHR); E. Voeten, The Impartiality of In-
ternational Judges: Evidence from the European Court of Human Rights, 102
Am. Pol. Sci. Rev. 417, at 430 (2008) (finding “some evidence that career insecu-
rities make judges more likely to favor their national government when it is
party to a dispute,” but also finding overall evidence of impartiality in review-
ing challenges to government behavior, and suggesting that the “insulation” of
the ECtHR judges “could be improved upon through” adopting the then pend-
ing protocol to provide for nonrenewable nine-year terms). The judges of the
ECtHR, who used to serve for six year renewable terms, now, as a result of
Protocol 14, will serve 9 years, nonrenewable. The judges are selected from lists
of three candidates proposed by each member state and voted on by the Parlia-
mentary Assembly of the Council of Europe. For recommendations for im-
proving the procedures by which the judges are nominated by member states
and voted on by the Parliamentary Assembly, see J. Limbach, id. Whether in-
ternational tribunals should be designed to aspire to the kind of independence
that is often thought to be a desideratum of domestic courts is another matter.
Compare, e.g., L. R. Helfer/A. Slaughter, Toward a Theory of Effective Supra-
national Adjudication, 107 Yale L.J. 273 (1997) with E. A. Posner/]. Yoo, Judi-
cial Independence in International Tribunals, 93 Cal. L. Rev. 1 (2005) (arguing
against judicial independence for international tribunals and suggesting that in-
dependence is not related to effectiveness of international tribunals but will lead
to low usage rates and/or high noncompliance rates; treating the supranational
courts in Europe as more like domestic courts). For a thoughtful typology and
discussion of independence and effectiveness in different contexts, see K. J. Al-
ter, Delegating To International Courts: Self-Binding Vs. Other-Binding Dele-
gation, 71 Law & Contemp. Probs. 37 (2008).
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tional courts.# Although some high courts (including some state su-
preme courts in the US) have very short renewable terms as well, longer
terms may be associated with the more highly regarded courts.*> In
Germany, for example, whose Federal Constitutional Court is well-
regarded and influential in Europe, the Constitutional Court justices
now serve nonrenewable terms of 12 years (which reflects an increase
from the original eight year renewable terms).* Having fixed nonre-

4 Challenges in the European Court of Human Rights to terms as short as
three years for specialized courts in national judicial systems have been rejected.
See M. Kuijer (note 11), at 231-235.

42 One empirical study of citations found that opinions by judges in states
with partisan or nonpartisan elections to choose judges ranked lower in influ-
ence (measured by citations by other state courts) than opinions by judges from
states with “merit system” or wholly appointive mechanisms for judicial selec-
tion. See S. J. Choi/M. Gulati/E. A. Posner, Professionals or Politicians: The
Uncertain Empirical Case for an Elected Rather than Appointed Judiciary, J. M.
Olin Working Paper No. 357, University of Chicago Law School (2007), at 56,
Table 3, available at <http://ssrn.com/abstract=1008989>. To take a concrete ex-
ample: California and Texas are the two largest population states, with roughly
37 million and 24 million residents, respectively. In Texas, the judges of the
highest state courts (the Texas Supreme Court, which is the highest court for
civil matters, and the Texas Court of Criminal Appeals, which is the highest
court for criminal matters) serve for relatively short, six-year, renewable terms;
they are chosen and run in partisan elections (the governor may make an ap-
pointment to fill an unexpired term); and the opinions of Texas judges rank
relatively low in objective measures of influence. See S. J. Choi/M. Gulati/E. A.
Posner, Evaluations and Information Forcing: Ranking State High Courts and
Their Judges, 58 Duke L. J. 1313, at 1338 (2009) (Table 4) (Texas Civil ranked
39", Texas Ct Criminal Appeals ranked 51%). In California, the judges serve
longer terms and California is treated as a “merit selection” state in the US (its
judges are not chosen in popular elections); the state Supreme Court judges are
initially appointed by the governor and stand for retention elections at the next
general election and then every 12 years. The opinions of California judges rank
highest (on a measure of citation by outside courts, measured per judge year, so
as to avoid any effect from California also being the largest state court system).
See id. (California ranked first). As these studies also show, although California
has ranked high on citation influence in a number of other studies, the Chamber
of Commerce’s study of the views of business lawyers as to the quality of state
courts ranked states quite differently; and on other measures of evaluation —
such as numbers of opinions produced per judge — states with elected judges
rank higher. See id., at 1335.

4 See D. P. Kommers, The Constitutional Jurisprudence of the Federal Re-
public of Germany, at 20-21 (1997) (describing this 1970 change and noting its


http://ssrn.com/abstract=1008989

36 Jackson

newable terms of some length at once enables the appointing authority
to have more regular input into the makeup of the court, promoting its
responsiveness to changing views, while at the same time not impairing
individual forms of judicial independence.

The connection, however, between length of tenure and independence
is not linear, nor is it determined solely by the legal structures and rules.
Judges who serve for relatively short terms but who are nominated to
the bench only near the end of their careers may have incentives for in-
dependence roughly comparable to those nominated for longer terms
(or life terms) earlier in their careers, * especially if the limited terms are
nonrenewable. Longer terms are likely to produce more independence
of reasoning, all other things being equal, but “other things” rarely are
equal. If salary or other benefits and/or promotion depend on adminis-
trative review by superiors or outside authority,” the independence
producing effect of long terms may be mitigated by the incentive effects
of hierarchical review linked to material or status benefits. And if in a
particular national culture removal mechanisms are freely used, or
court-packing is a norm, then even nominal life tenure will not neces-
sarily produce serious levels of independence.*

3. Financial Dependence/Independence: Salaries and Pensions

Some constitutional instruments provide that judges’ salaries may not
be subject to diminution during their term in office,*’ or prohibit legis-

link, in the political process, to authorization of dissenting opinions). Note that
the ordinary judiciary in Germany hold essentially “life appointment” with re-
tirement at age 65; a typical career is about 35 years, since they go in after com-
pleting initial examinations. Riedel (note 12), at 95.

4 See text at supra note 37 (describing ten year terms of judges on Japan’s
Supreme Court).

4 See supra note 16; see also Vashkevich (note 16), Chapter B. IV. 2. (de-
scribing how availability of housing funds for judges is on dependent on local
executive authorities).

4 Argentina provides an example of both. See, e.g., R. Bill Chavez, The
Rule Of Law In Nascent Democracies: Judicial Politics In Argentina, at 9-12
and 38-41 (2004); Helmke (note 7), at 63-92.

47 See, e.g., U.S. Constitution Article III (providing that federal judges
“shall, at stated Times, receive for their Services, a Compensation, which shall
not be diminished during their Continuance in Office”); Constitution Austra-
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lation targeting judges’ salaries only.*s The evident purpose is to prevent
legislatures or governments from using salaries as an indirect tool to in-
fluence judges, e.g., by punishing judges with whose decisions they dis-
agree, possibly to force them to leave office.*” Such provisions are gen-
erally regarded as salutary in promoting judicial independence; but, if it
is the courts that enforce and interpret the provisions, the potential for
apparently self-dealing behavior might be thought to exist.?® Yet, as al-
ready noted, threats to the individual independence of judges may come
not only from the political branches but from financial incentives or
penalties controlled by other judges.>!

In Canada the financial guarantees of judicial independence found in
Section 100, Constitution Act, 1867, apply, according to the text, only
to the higher levels of the judiciary; moreover, section 100 does not in
terms prohibit salary reduction but states that salaries of higher level
judicial officers “shall be fixed and provided by the Parliament of Can-

lia, 1990, Article 72(iii) (providing that federal judges “[slhall receive such re-
muneration as the Parliament may fix; but the remuneration shall not be dimin-
ished during their continuance in office”); Argentina Constitution 1994, Article
110 (providing that judges “shall hold their offices during their good behavior,
and shall receive for their services a compensation that the law shall determined
and that shall not be diminished in any way while they remain in office”); Con-
stitution India. Article 125; but cf. id., Article 360, Section 4(b) (authorizing
downward adjustments of salaries in time of emergency).

48 Basic Law, Judicature, (Israel) Article 10. See also Reference re Provincial
Judges” Remuneration, (1997) 3 S.C.R. 132, at 182 (Canada) (explaining that a
salary decrease that runs across the government is easier to justify constitution-
ally than a decrease that singles out judges).

4 Some judges in the US have at times complained that the failure to raise
salaries during periods of inflation has the effect of a diminution, but these
claims have been generally rejected. Cf. United States v. Will, 449 U.S. 200
(1980) (rejecting claim that prospective failure to allow cost of living increase to
federal judges violates the Constitution’s salary protections).

50 For possible examples, see below (discussing Canadian Reference re Pro-
vincial Judges’ Remuneration); and Evans v. Gore, 253 U.S. 245 (1920) and
Miles v. Graham, 268 U.S. 501 (1925) (treating a neutral income tax that applied
to judges salaries like others to be unconstitutional), overruled in effect in
O’Malley v. Woodrough, 307 U.S. 277, at 281-283 (1939) and overruled ex-
pressly in United States v. Hatter, 532 U.S. 557, at 567 (2001).

51 See supra note 16; L. E Miller, Judicial Administration in Transitional
Eastern Countries, in this volume, Chapter I. (describing presiding judges’ abil-
ity to impact other judges’ remuneration).
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ada.”s2 In the Provincial Judges Reference Case the Canadian Supreme
Court held that the principle of judicial independence transcended its
particular instantiations in the text, and required that lower court pro-
vincial judges be protected from salary adjustments in the absence of a
recommendation by an independent commission. Even where the re-
duction was part of a general salary reduction for government employ-
ees, changes in the judges’ salaries could not be made in the absence of a
commission recommendation.>?

The range of financial arrangements that may affect judicial independ-
ence are not limited to pay decreases or their equivalent. Although pro-
visions like those of the U.S. constitution against diminution in salary
arise out of concerns to prevent salary reductions from being used as a
threat to judicial independence, if judicial salaries are unduly high, rela-
tive to other legal work available to the prospective or actual judges, a
threat to independence might derive from effects of high salaries, alone
or in combination with the prospect of reappointment.?* On the other

52 Constitution Act, 1867, Section 100 (Canada)

53 See Reference Re Provincial Judges’ Remuneration, (1997) 3 S.C.R,, at
113-114.

5% Some drafters of the U.S. Constitution were concerned that legislative
pay raises for serving judges might threaten judicial independence; the decision
to prohibit only reductions in salary was influenced in part by the concern that,
with life tenure, pay increases might be necessary to account for inflation. See
Entin/Jensen (note 6), at 971-975. Concerns that salaries not be so high as to
encourage the seeking of judicial office for reasons of salary have continued. See
id., at 1006-1007 (describing Charles Evans Hughes’ concerns in the early 20"
century); see also Posting of R. Posner to the Becker-Posner Blog, <http://
www.becker-posner-blog.com/archives/2007/03/judicialsalari.html> (March 18,
2007, 08:42 EST), quoted in S. Baker, Should We Pay Federal Judges More?, 88
B.U. L. Rev. 63, 69-70 no. 29 (2008). (suggesting that “one effect of raising judi-
cial salaries would be to make the job a bigger patronage plum for ex-Con-
gressmen, friends of Senators, and others with political connections, so that the
average quality of the applicant pool might actually fall”); for a different con-
cern, see Chief Justice J. G. Roberts, Jr., 2006 Year-End Report on the Federal
Judiciary, at 3-4 (2007) (expressing concern that because federal judges salaries
have not increased in recent years, most new federal judges are coming from
government positions rather than, as in the past, from the private practice of
law). Cf. Reference re Remuneration (note 19), at 133 (asserting that require-
ment of an independent commission to make recommendations before change
in judges’ pay should apply to any changes, including increases, in judicial sala-
ries). A problem in a large polity is that salaries uniformly set for judges of the
highest court may be differentially attractive either on the basis of geography,
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hand, a system of life tenure or tenure until retirement age would not be
fully effective in promoting the desired independence unless judges
have some financial security upon retirement. A dramatic difference in
retirement behavior occurred among federal judges in the US once pen-
sions were provided; many judges had previously stayed in office until
their death, even if their competence had become subject to doubt.
Others have at times left for more remunerative employment when
salaries remained flat (or effectively declined) during long inflationary
periods.5 Thus, financial conditions may undermine the intended ef-
fects of long tenures, or careful selection methods.5?

or (in any system) on the basis of the type of law practice engaged in. See
Voeten (note 40), at 421 (noting how “lucrative” ECtHR judgeships are com-
pared to those in many member states; 2,600 Euro for Constitutional Court
judges in Moldova as compared with 188,349 Euro for judges on the European
Court); Limbach et al (note 40), at 18 (noting that high salary, then of 170,000
EUR/annum, for ECtHR judges amounts to more than expected life savings in
some member states, leading appointments to be regarded as political plums); E.
Voeten, The Politics of International Judicial Appointments, 9 Chi. J. Int’l L.
387, at 393-394 (2009) (suggesting that judges from poorer countries on the
ECtHR were more likely to vote with their own governments because the
judges were “more worried about losing their jobs as the opportunity costs
were larger”).

% See, e.g., A. Ward, Deciding To Leave: The Politics Of Retirement From
The United States Supreme Court at 16-19 and 69-210 (2003).

5 See, e.g., Chief Justice . G. Roberts, Jr., 2006 Year-End Report on the
Federal Judiciary (1 January 2007) (arguing for judicial pay increases and noting
that “[i]n the past six years, 38 judges have left the federal bench, including 17
in the last two years. If judicial appointment ceases to be the capstone of a dis-
tinguished career and instead becomes a stepping stone to a lucrative position in
private practice, the Framers’ goal of a truly independent judiciary will be
placed in serious jeopardy.”).

57 For shorter term appointments, protecting the judge’s capacity to partici-
pate in whatever retirement or pension system she was otherwise entitled to
benefit from would be an important aspect of preventing future financial incen-
tives from influencing judicial decisions. For discussion of recent provisions for
leaving allowances or pensions for judges on the European Court of Human
Rights, see Mr ].-P. Costa, President, European Court of Human Rights,
Speech: Independence of Constitutional Courts, Round Table of Constitutional
Courts, 11 June 2010, available at <http://www.echr.coe.int/NR/rdonlyres/3F
07B488-16DD-49F4-8 CFE-08B8050B757B/0/OhridroundtableConstitutionalc
ourts11062010.pdf> and European Commission of Ministers, On the status and
conditions of service of judges of the European Court of Human Rights and of
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4. Legal Requirements for Independence or Impartiality; Recusal,
Disqualifications and Bans on Extrajudicial Activities

Many though not all constitutional instruments assert the independence
of the judiciary as an explicit constitutional principle: the South African
Constitution, for example, provides that “The courts are independent
and subject only to the Constitution and the law, which they must ap-
ply impartially and without fear, favour or prejudice.”s® Without a cul-
tural commitment to judicial independence in society,® and without
structurally independent courts to give meaning to such a provision,
however, the mere presence of such a guarantee in a constitution may
be little more than an unenforced aspiration.

Many though not all constitutions or statutes governing the judiciary
include, as part of their effort to operationalize judicial independence,
general provisions about not undertaking activity incompatible with
impartiality or independence and specific bans on other office holding
or forms of remunerative employment while in office.® In addition,
there may be recusal (case specific) rules, that do not disqualify the
judge from holding office but do preclude her participating in a particu-
lar matter.t! That is, some activities (for example, serving simultane-
ously as a paid member of the Parliament) might be regarded as incom-
patible per se with holding the office of judge; other activities may be

the Commissioner for Human Rights, Resolution CM/Res(2009)5 (2009), Arti-
cle 10, available at <https://wcd.coe.int/ViewDoc.jsp ?id=1508697&Site=CM>.

58 RSA Constitution, Article 165(2) (S.Afr.); see also id., Article 165 (3), (4).

59 Cf. Schwartz/Sykiainen (note 16), Chapter F. (noting the need for a shift
in “attitudes of public officials, if not also the public itself, toward law, includ-
ing respect for law as a good in itself”).

%0 See, e.g., Israel, Basic Law: Judicature, Article 2 (Independence) (“A per-
son vested with judicial power shall not, in judicial matters, be subject to any
authority but that of the law.”), Article 11 (prohibiting judges from engaging in
any “additional occupation” or without the consent of the president carrying
out any other “public function”).

o1 See e.g., Discussion, Disqualification of Judges (The Sarokin Matter): Is It
a Threat to Judicial Independence?, 58 Brooklyn L. Rev. 1063 (1993) (discussing
appellate courts’ disqualification of trial judge for the appearance of bias in light
of statement in his opinion on discovery issues concerning industry tendency
not to disclose health risks); G. Di Federico, Judicial Independence in Italy, in
this volume, Chapter B. II. (describing authority to transfer magistrates to other
judicial offices “for either functional incompatibility or ambient incompatibil-

ity”).
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deemed to disqualify the judge from participating in certain cases where
the judge’s impartiality might be questioned.®? In Germany, for exam-
ple, judges can run for parliaments but cannot act as judge while hold-
ing parliamentary office.3 In the United States, there is no explicit con-
stitutional ban on a federal judge also holding office in the executive
branch, and in its early years John Marshall held the positions of Chief
Justice and Secretary of State for a brief period of time. But there is a
ban on members of the Congress holding any other office of trust un-
der the United States,* which would preclude joint legislative and judi-
cial office holding.

Some legal instruments, like the ECHR, specifically announce the ex-
pectation of independence and impartiality in connection with bans on
other activity: “During their term of office the judges shall not engage
in any activity which is incompatible with their independence, imparti-
ality or with the demands of a full-time office [...] ”65 The US does not
include such a requirement at constitutional level, but it embodies its
demands at least in part in a series of statutory prohibitions. Thus fed-
eral judges are disqualified from sitting in any case involving a business
in which they own stock;® and more generally a federal judge is re-

02 See, e.g., Turenne (note 34), Chapter B. V. (noting recent decision on dis-
qualification of a judge from participating in case involving Pinochet due to the
judge’s participation on the charitable board of one of the intervenors in the
case, Amnesty International, notwithstanding the absence of any financial in-
terest, based on the nonpecuniary interest of Amnesty in seeing Pinochet extra-
dited, an interest which gave rise to an appearance of bias by the judge). See also
supra note 61, infra note 66.

0 Riedel (note 12), at 108.
04 U.S. Constitution Article I, para. 6.

%5 European Convention on Human Rights, art 21; cf. M. Kiinnecke, The
Accountability and Independence of Judges: German Perspectives, in: G.
Canivet/M. Andenas/D. Fairgrieve (eds.), Independence, Accountability and
the Judiciary (2006) (describing German Criminal Code, provisions prohibiting
abuse of judicial office, used to prosecute GDR judges for judgments given un-
der the GDR regime, in ways arguably inconsistent with the prior position on
the application of the statute to the prosecution of judges in the Nazi regime af-
ter World War II).

06 See 28 U.S.C. para. 455 (b)(4), (5) (also extending recusal requirements
based on family member’s financial interests). They are also quite limited in un-
dertaking compensated work apart from their judicial activities, being for the
most part limited to teaching and to receiving amounts equal to no more than



42 Jackson

quired to disqualify himself or herself ““in any proceeding in which his
[or her] impartiality might reasonably be questioned.””s” Enforcement
of these provisions is left to the judges themselves, which in some cases
has created controversy (potentially undermining public trust in the
impartiality and independence of the judges);® yet “outside” enforce-
ment of such provisions may be subject to prosecutorial discretion that
runs risks to judicial independence as well.

Whether particular extrajudicial activities are or are not consistent with
judicial independence may be quite socially contingent. In some coun-
tries, sitting justices are asked to chair commissions of inquiry into ma-
jor political incidents, an evident effort to deploy judges” perceived in-
dependence and prestige to resolving fraught political questions, with-
out significant public concern about the effects of such service on the
independence of the courts.” John Bell notes that in Spain, experience

15% of their judicial salary from such outside work. 5 U.S.C. app. paras. 501-
502 (2000); see also Baker (note 54), at 69.

67 28 U.S.C. para. 455(a).

%8 See generally S. L. Bloch/V. C. Jackson/T. G. Krattenmaker, Inside the
Supreme Court: The Institution and its Procedures, at 1054-1061 (2008) (sum-
marizing literature surrounding such controversies, including a justice’s “duck
hunting” with a named party in a pending case).

% For these reasons, it has been suggested that judicial discipline should be
resolved primarily in proceedings controlled by judges. See, e.g., Shetreet (note
10), at 652; see also Kuijer (note 11), at 245-247.

70 On the use of sitting judges to chair commissions of inquiry in Israel, see,
e.g., M. Edelman, The Changing Role of the Israeli Supreme Court, in: J. R.
Schmidhauser (ed.), Comparative Judicial Systems: Challenging Frontiers In
Conceptual And Empirical Analysis (1987) (discussing Agranat and Kahan
commissions of inquiry). In the United States, Justice Robert Jackson headed
up the Nuremberg prosecutions (occasioning some private divisiveness within
the Supreme Court and disagreement about the propriety of the assignment);
Chief Justice Earl Warren chaired the commission of inquiry into the assassina-
tion of President J. F. Kennedy. There is but a small amount of scholarship on
such extrajudicial activities in the U.S. Cf. Code of Conduct for United States
Judges Canon 5, subsection G (“A judge should not accept appointment to a
governmental committee, commission, or other position that is concerned with
issues of fact or policy on matters other than the improvement of the law, the
legal system, or the administration of justice, unless appointment of a judge is
required by Act of Congress. A judge should not, in any event, accept such an
appointment if the judge’s governmental duties would interfere with the per-
formance of judicial duties or tend to undermine the integrity, impartiality, or
independence of the judiciary.”).
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under Franco has created an atmosphere in which extrajudicial activities
by sitting judges are suspect,”" while in Sweden, judges are “encouraged
to participate in a range of activities, especially relating to law re-
form.””2 Participating in extrajudicial activities may influence public at-
titudes towards the court more generally, affecting the context for legis-
lative action concerning support for courts and their operations.

5. Decisional Authority and Jurisdiction

A sine qua non of judicial independence is the authority, with respect to
matters of a judicial nature within a court’s jurisdiction, to decide mat-
ters independently of the views of outside actors. What is sometimes re-
ferred to as a “freedom from outside pressures” does not mean that the
courts should be unaware of the legal views of relevant parties, but that
the courts” decisional authority is freely exercised and not required, by
law, convention, or physical or economic threat, to follow the views of
any outside party.”> Moreover, decisional independence may entail legal
limitations on the authority of other branches, even the legislature in its
lawmaking capacity, retroactively to deprive parties of the benefits of a
court’s final judgments.”

7 See J. Bell, Judicial Cultures and Judicial Independence, 4 Cambridge Y.B.
Eur. Legal Stud 47, at 57 (2001-2002) (noting that Spanish judges may not be-
long to political parties, though judges are allowed to take leave and run for po-
litical office).

72 1d., at 58. See generally J. Nergelius/D. Zimmermann, Judicial Independ-
ence in Sweden, in this volume, Chapter C. 1. (noting Swedish judges’ roles in
giving advice on the constitutionality of draft legislation and their participation
on legislative reform committees).

73 See, e.g., ECtHR, Findlay v United Kingdom, Judgment of 25 February
1997, RJD 1997-1, 30 (concluding that a court martial tribunal was not inde-
pendent as required by Article 6, because the convening officer, who played a
central role in the proceedings, was superior in rank to and chose all the other
members and had the authority to confirm or reject the tribunals conclusions);
see generally M.Kuijer, supra note 11, at 245-247 (discussing freedom from out-
side pressure and Beaumartin v. France (Judgment of 24 November 1994, Series
A, No. 296-B), where the ECtHR held impermissible, under Article 6, a na-
tional legal practice requiring a judge to follow an executive interpretation of an
international legal instrument).

74 In the U.S., case law distinguishes between the authority by law to de-
prive private parties of the benefits of a prior judgment, see Plaut v. Spendthrift
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The relationship between a court’s jurisdiction and its independence is
not intuitively obvious.”> Courts with seemingly broad jurisdiction to
review the constitutionality of legislation may be very deferential, as
was the case in Japan for many decades; courts designed to support ex-
ecutive power vis a vis the legislature (as in the 1958 Constitution in
France) may, when circumstances change, exploit seemingly narrow
conferrals of jurisdiction to expand the grounds on which legislation
can be declared unconstitutional.” Nonetheless, it might be thought
that there are formal indicia, relating to jurisdiction or decisional au-
thority, that are suggestive of the independent authority of the court.
Some countries, for example, include constitutional or statutory provi-
sions that specifically state that the court’s decisions are binding on
other parts of the government.”7 Yet some powerful constitutional
courts, in the world, including the United States Supreme Court, exer-

Farm Inc., 514 U.S. 211 (1995) (holding that a statute extending a statute of
limitations and requiring prior civil judgments based on a limitations bar to be
reopened was unconstitutional), and the authority to enact a law by which the
federal government abandons a res judicata defense in actions by non-federal
parties (there, Indian tribes suing the United States for breach of treaty obliga-
tions), see, e.g., United States v. Sioux Nation, 448 U.S. 371 (1980).

75 Cf. ]. Ferejohn, Independent Judges, Dependent Judiciary: Explaining Ju-
dicial Independence, 72 S Cal L Rev 353, at 356 (1999) (“There is a line, some-
times quite fine and hard to discern, that separates appropriate forms of institu-
tional dependence from objectionable interferences with the execution of the
judicial power.”); id. at 359-361 (noting disagreements among legal scholars
over Congress’ power to strip jurisdiction from the federal courts and suggest-
ing that even if Congress in generally has such a power particular exercises of
that power might be inconsistent with judicial independence).

76 See, e.g., Decision no. 71-44 DC, 16 July 1971, Journal officiel du 18
Juillet 1971, at 7114, Recueil, at 29 (French Conseil Constitutionnel decision,
treating the preamble and fundamental principles of the laws of the Republic as
constitutional norms that could be enforced to invalidate laws passed by par-
liament).

77 See, e.g., Constitution of India, Article 141; Law on the Federal Constitu-
tional Court in Germany (Gesetz tiber das Bundesverfassungsgericht), Article
31(1) (ER.G.) (“The decisions of the Federal Constitutional Court shall be
binding upon Federal and Land constitutional organs as well as on all courts
and authorities.”), available at <http://www.iuscomp.org/gla/statutes/BVerf GG
Jhem#1>; of. ECHR, article 46(1)(“The High Contracting Parties undertake to
abide by the final judgment of the Court in any case to which they are parties

[...]).
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cise powers of judicial review with real force against executive and leg-
islative power without any such specific constitutional statement.

Does it matter to the quality of judicial independence whether a court’s
jurisdiction is mandatory or permissive, or whether within its jurisdic-
tion the court has other ways of limiting the occasions for its exercise?
A number of scholars in the United States have argued that as the scope
of the Supreme Court’s permissive jurisdiction grew vis a vis its manda-
tory jurisdiction, so has its power; and a court’s power may well be rea-
sonably associated with its institutional independence.”® Are there
other, judicially developed limitations on the exercise of jurisdiction
that are designed or function to protect judicial independence? Some
have suggested that “justiciability” doctrines (in the United States, these
would include, for example, rules of party “standing,” the rule against
“advisory opinions” and the rule against deciding “political questions)
may be a device to protect the Court’s independence by preventing its
entailment in politically controversial matters.” Alex Bickel’s work
suggests that the “passive virtues” are an essential feature of the Su-
preme Court’s ability to function in a democracy, in part by enabling
the Court to delay or defer decision until such time as its honest, and
independent, legal judgment could as a prudential matter be announced
as the law of the law.8° Whether this should be understood to reflect the
necessary jurisdictional discretion that an independent judiciary should
have or rather as a symptom of an unduly politically minded judiciary
is the subject of normative debate.8!

While the breadth of a court’s jurisdiction bears a complex relationship
to its independence, the binding effect of the court’s judgments on the
parties and the need for executive aid in enforcing judgments might be
regarded as a less ambiguous requirement of respect for judicial inde-
pendence. One might in this regard distinguish between the enforce-
ment of a judgment as to the particular parties and enforcement of the

78 See, e.g., E. A. Hartnett, Questioning Certiorari: Some Reflections Sev-
enty-five Years After the Judges’ Bill, 100 Colum. L. Rev. 1643 (2000).

7 See, e.g. Ferejohn/Kramer (note 16), at 1003-1015.

80 A. M. Bickel, The Supreme Court, 1960 Term — Forward: The Passive
Virtues, 75 Harv. L. Rev. 40 (1961).

81 For a critique of Bickel, concerned with the tension between the pruden-
tial aspects of the “passive virtues” and the need for judges to be principled in
their decisionmaking, see G. Gunther, The Subtle Vices of the “Passive Vir-
tues:” A Comment on Principle and Expediency in Judicial Review, 64 Colum.
L. Rev. 1 (1964).
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court’s reasoning as to the law for the future; yet in systems with ab-
stract review this distinction may be inapposite.2

6. Legislative Control of Procedural Rules and Jurisdiction; Ease of
Constitutional Amendment or Lawful Departure from
Constitutional Norms

Does the possibility of legislative control of procedural rules, or of ju-
risdiction, in response to concerns about the court’s exercise thereof,
have the potential adversely to affect independence? Does ease of con-
stitutional amendment in response to a court’s decision have this possi-
bility as well? A constitutional amendment in response to an abstract or
concrete judgment that a law is unconstitutional might be seen to go to
the court’s independence; but it might alternatively be understood as a
form of democratic response perfectly compatible with the independent
power of the court to interpret an existing constitution.®> How such a
dialogue is viewed might well depend on how often the court’s judg-
ment as to constitutionality is accepted as controlling; if amendments
become completely routine responses then the effectiveness of the court
as an independent check on government may be called into question.

It is normatively contestable and empirically difficult to resolve
whether a court whose constitutional judgments can be subject to over-
ruling by the political branches will tend to act with less independence
of judgment than courts whose judgments are less easily, as a formal
matter, overturned. On the one hand, it has been argued that a court
that knows its judgments can be easily overturned by statute or
amendment will be more bold in its decisions.®* On the other hand,

82 See, e.g., The Southwest Case, 1 BVerfGE 14 (1951) (Federal Constitu-
tional Court of Germany) (asserting that once the FCC declares a law unconsti-
tutional, “no federal law with the same content can again be deliberated and en-
acted [...]”, transl. by W. F. Murphy/J. Tanenhaus, Comparative Constitutional
Law: Cases and Commentaries, at 208-212 (1977)).

8 Cf. S. Wright, The French Conseil Constitutionnel in 1999, 6 European
Pub. L. 146, at 147 (2000) (describing constitutional amendments made in re-
sponse to decisions of French Conseil Constitutionnel). The problem of “un-
constitutional” constitutional amendments must be left to be considered else-
where.

8¢ See, e.g. R. A. Posner, The Supreme Court, 2004 Term: Foreword: A Po-
litical Court, 119 Harv. L. Rev. 31, at 89-90 (2005). Cf. Peretti (note 13), at 113
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many judges and scholars argue that a natural desire to avoid “overrul-
ing” by the political branches will result in much greater caution and
less independence in such courts.> And the Canadian example of what
Mark Tushnet calls “weak judicial review” illuminates, if nothing else,
the impossibility of resolving these questions as a positive matter with-
out detailed knowledge of the context — there, for use of the “section
33” override clause.®¢ This clause of the Canadian constitution author-
izes the national or provincial legislatures to enact laws “notwithstand-
ing” certain specified Charter rights, effective for a period of no more
than five years; despite the apparent possibility for vigorous legislative
dialogue with and challenge to judicial decisions through such a device,
its use has been at best quite subdued in Canada.#” On Tushnet’s ac-
count, the possibility of the Section 33 override invigorating a democ-
ratic dialogue with the court over constitutional meanings was vitiated

(summarizing literature on statutory interpretation, including literature that as-
sumes that “policy motivated justices will [...] tak[e] a position [...] as close to
[their] ideal point as possible without being so far from Congress that it is over-
turned”).

85 See V. C. Jackson, Multi-Valenced Constitutional Interpretation and Con-
stitutional Comparisons: An Essay in Honor of M. Tushnet, 26 Quinnipiac L.
Rev. 599, 666 n. 234 (2008); see also L. Favoreu, Constitutional Review in
Europe, in: L. Henkin/A. J. Rosenthal (eds.), Constitutionalism and Rights:
The Influence of the United States Constitution Abroad 38, at 46 (1990); Singh
(note 22), at 256-257 (asserting that the frequent amendment of the Indian Con-
stitution in response to Supreme Court rulings “was not healthy for the inde-
pendence of the judiciary because any of its decisions that were inconvenient to
the government of the day could be easily overruled by constitutional amend-
ment”).

86 See Canadian Charter of Rights & Freedoms para. 33, Part I of the Con-
stitution Act, 1982 (being sched. B to the Canada Act 1982, c. 11 (U.K.)).

87 See M. Tushnet, Judging Judicial Review: Marbury In The Modern Era:
Alternative Forms Of Judicial Review, 101 Mich. L. Rev. 2781 (2003); see also S.
Gardbaum, The New Commonwealth Model of Constitutionalism, 49 Am. J.
Comp. L. 707 (2001). For Tushnet’s analysis of the inefficacy of the Canadian
constitution’s provision for legislative overruling to promote democratic dia-
logue, see M. Tushnet, Policy Distortion And Democratic Debilitation: Com-
parative Illumination Of The Countermajoritarian Difficulty, 94 Mich. L. Rev.
245 (2005). For other perspectives on the degree of democratic dialogue under
the Canadian Charter, see e.g. P. W. Hogg/A. A. Bushell, The Charter Dialogue
Between Courts and Legislatures, 35 Osgoode Hall L. J. 75 (1997); J. L. Hie-
bert, Can New Parliamentary Models Resist Judicial Dominance When Inter-
preting Rights?, 82 Tex. L. Rev. 1963 (2004).
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in part by the political acts of Quebec, in making so blanket a use of the
override as to delegitimate its use in practice. National context matters.

7. Particular Procedures: Case and Opinion Assignment

Matters of court practice and procedure may implicate independence in
a variety of ways; rulemaking authority may be shared with the legisla-
tures, though typically courts retain some degree of control over their
own practice and procedure. In the Canadian constitutional caselaw on
judicial independence, there are three structural components to judicial
independence: tenure security, financial security and administrative in-
dependence. With the respect to the last, only the “essential minimum”
of administrative independence is constitutionally protected — the Ca-
nadian Supreme Court has defined this “as control by the judiciary over
‘assignment of judges, sittings of the court, and court lists — as well as
the related matters of allocation of court rooms and direction of the
administrative staff engaged in carrying out these functions [...]" These
matters ‘bear directly and immediately on the exercise of the judicial
function.’”ss

Case assignment practices, referred to in this passage, can implicate the
independence of the judiciary as a whole if authorities outside the
courts have power to assign sensitive cases to particular courts or
judges, deemed likely by the case assigning authority to rule in a par-
ticular way.® Whether made from outside or within the courts, the
power to assign cases in a discretionary way can threaten some forms of

88 Reference re Remuneration (note 19), at 141-142, quoting ]. Ledain, in
Valente v. The Queen (note 10).

89 See, e.g., Van Rooyen v State (note 3), at 228-230 (holding unconstitu-
tional a statutory provision authorizing a Minister, an executive official, to as-
sign particular duties to particular magistrates). For similar reasons, the use of
“ad hoc” tribunals or of “ad hoc” referrals of cases from one court system to
another raise judicial independence concerns. See Shetreet (note 10), at 615-617.
Cf. ECtHR, Ocalan v. Turkey [GC], 2005-1V Eur. Ct. H.R. 131, paras. 112-118
(finding a violation of the right to an independent and impartial tribunal under
Article 6 of the ECHR to have arisen from the participation of military judges
in significant parts of the proceedings against a civilian in a special national se-
curity court); Hamdan v. Rumsfeld, 548 U.S. 557, at 631-633 (2006) (discussing
whether certain military commissions complied with Common Article 3 re-
quirements for a “regularly constituted court™).
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independence.”* Rules or conventions such as opinion assignment in a
multi-member judicial panel by a judicial member thereof based on sen-
iority (and assuming that the result reflects the views of a majority)
pose. little or no threat. Yet concentrating assignment power for all
opinions in a single official (such as a chief judge) may enable the degree
of intra-judiciary independence to be kept to low levels.”! That is, de-
pending on the degree of intra-judicial independence of individual
judges in the system, the power to assign writing of opinions may be-
come a disciplinary tool with respect to the judge’s past behavior, more
than a tool for the effective or expert drafting of opinions expressing the
decision of the court. If combined with a power (either in an outside
appointing authority or internal judicial selection or recruitment
power) to add judges, the ability to 1nfluence through administrative or
political means the interpretation of the law is considerable.

8. Unanimity or Separate Opinions; Institutional and Individual
Independence

One practice that varies considerably among constitutional courts is
whether the opinions are given only as a court, or whether separate
opinions are permitted; even among courts in which separate opinions
are permitted, there are substantial differences in informal norms about
the frequency of use of the separate opinion. The question whether
separate opinions are allowed or encouraged must be seen in the con-
text of the distinction between institutional and individual elements of
judicial independence, and of different conceptions of what the law is,
as will be discussed further in Part IT below.

% Cf. Kuijer (note 11), at 270-271 (noting threat to individual, decisional in-
dependence arising out of the assignment of cases and noting case law empha-
sizing importance of assignment according to pre-existing rules); Schwartz/
Sykiainen (note 16), Chapter B. V. (noting manipulations of assignments of
cases by court chairpersons in Russia); Miiller (note 51), Chapter C. I. (noting
as a “major problem” the influence of court presidents on other judges’ inde-
pendence through their power to assign cases).

91 See Hamad (note 28), at 271 (describing assignment powers of chief jus-
tice in Egypt). Cf. Reference re Remuneration (note 19), at 152 (suggesting that
some administrative functions, including a decision to close the courts for par-
ticular days, might be so important an administrative decision as to require the
collective judgment of the court, and could not be constitutionally decided by

the Chief Judge acting alone).



50 Jackson

9. Authority to Remove; Discipline Short of Removal; Periodic
Evaluation for Retention or Promotion

The tension between judicial discipline (or performance-related review)
and judicial independence is widely recognized. Yet in those judiciaries
whose ordinary courts are staffed on civil service or bureaucratic lines, a
system of review and evaluation is an essential component.”> In com-
mon law jurisdictions that do not have career judges, there are typically
procedures for removal (in cases of extreme misconduct),”? or for re-
evaluation of judges before they are reappointed,® or for lesser forms of
discipline.” Systems of discipline administered in whole or in part by
judges may be contrasted with provisions authorizing political actors to
remove judges, as by impeachment in the legislature. Some argue that,
in order to protect judicial independence, judges must be involved (ei-
ther directly or through the possibility of judicial review), in proceed-
ings for judicial discipline or removal;% yet an entirely autonomous ju-
dicially administered disciplinary system could be perceived as shelter-
ing miscreant judges from appropriate standards of accountability,
thereby detracting in the long run from judges’ capacities in democratic
cultures to maintain a healthful independence.

In the United States, federal Article III judges serve “during good be-
havior,” and are generally understood to be removable only through

92 For discussion of a line of German decisions on the distinction between
administrative evaluation and threats to judicial independence, see Kiinnecke
(note 65), at 226-227.

9 See, e.g., Wheeler (note 26), Chapter B VII; Turenne (note 34), Chapter B.
VII.

%4 On the role of nominating and tenure commissions in evaluating and re-
evaluating judges for appointment and reappointment in the District of Colum-
bia, see D.C. CODE paras. 1-204.31(c), -204.32, -204.33(c), 11-1502. See also D.
C. Brody, The Use of Judicial Performance Evaluation to Enhance Judicial Ac-
countability, Judicial Independence, and Public Trust, 86 Denv. U.L. Rev. 115,
118 (2008) (describing the origin, in Alaska, of the use of judicial performance
evaluations as an aid to voters in retention elections).

% See, e.g., 28 U.S.C. para. 351 et seq. (authorizing the federal judiciary to
discipline judges for conduct “prejudicial to the effective and expeditious ad-
ministration of the business of the courts”. On the operation of the federal judi-
cial discipline system, see generally Implementation of the Judicial Conduct and
Disability Act of 1980: A Report to the Chief Justice (Sept. 2006) (Breyer, J.,
Chair).

% For discussion, see Kuijer (note 11), at 273-274.
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impeachment in the House of Representatives and conviction on a two-
thirds vote of the Senate, and only for “Treason, Bribery or other high
Crimes and Misdemeanors,” a standard that has been narrowly inter-
preted (though not without controversy).”” In a number of systems re-
moval of a judge requires findings at two stages, and may require su-
pramajority or majority vote in the legislature as a final step.”® Legisla-
tive decisions on impeachment and removal of judges are not judicially
reviewable in some systems, as in the United States, while elsewhere, as
in Germany, they are subject to judicial review (before taking effect).”
Provisions for removal that are applicable to the highest constitutional
courts may differ from those applicable to lower or ordinary courts.
Removal by impeachment in the US or Germany is limited to very seri-
ous offenses, and rarely if ever used; in the US, there is a broad (though
not unanimous) consensus that removing a federal judge requires proof
of criminal conduct (or at serious abuse of office), not merely a record
of poor judicial decisions.

Systems of discipline and removal are very varied. Disciplinary review
by outside authorities is sometimes regarded as less consonant with in-
dependence than review by a purely judicial hierarchy or council. But
even if outside forces cannot impose sanctions on judges for opinions
they disagree with, in some career judiciary systems higher members of
the judiciary may transfer lower court judges with whose decisions they
disagree to less desirable assignments, ! thereby affecting “internal” in-

97 For discussion, see generally Jackson (note 4).

9%  Compare RSA Constitution (S.Afr.) Article 177 (requiring a supermajor-
ity vote in the National Assembly to remove judges, and only on the recom-
mendation of a Judicial Services Commission that includes judges as members)
and U.S. Constitution Article I, §§ 2, 3, Article 11, § 4 (requiring impeachment
by the House and a two-thirds vote in the Senate to convict and remove from
office) with Van Rooyen v. State (note 3), at para. 183 (upholding provisions
concerning magistrate judicial officers for removal by a majority vote in Par-
liament); Section 11(3) of the Supreme Court Act, 1981, UK (providing for a
simple majority in both houses of parliament to remove judges); Constitution
of Ireland, Article 35 cl. 4 (simple majority); Constitution of Australia, para.
72(1)(i1)); Canada Constitution Act, 1867, para. 99(1).

9 See Kiinnecke (note 65), at 228 (noting that in Germany, the law provides
for impeachment and removal of federal judges only on a motion by the
Bundestag before the Federal Constitutional Court).

100 See O’Brien/Ohkoshi (note 37), at 44-50 (discussing “crushing” the inde-
pendence of lower courts, through decisions of the Chief Justice concerning,
e.g., “reassignment to less desirable courts” or “salary rankings”). For an alter-
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dependence (i.e., of the judges from each other). Defining the line be-
tween appropriate administrative discretion in higher levels of judiciary
and inappropriate use of discretion to sanction judges can be a difficult
call.’t Moreover, in this area as well as others discussed in this paper, it
is not clear that structural or institutional differences translate into
greater or lesser degrees of individual judicial independence, or whether
it is the broader sociolegal environment which conditions how those
structures are used that makes more of a difference. But it is not hard to
imagine why — at least in theory — a power of discipline and removal
would operate differently when combined with a power to appoint or
select new judges, than when the power to discipline is separate, both
institutionally and in fact, from the power to select new judges.

10. Immunity in Civil Damages?

If judges could readily be sued and held personally liable in damages by
disappointed litigants, the effects on the fair administration of justice
would be substantial; many qualified persons would not undertake the
task of judging, which requires decisions that create winners and losers;
and decisionmakers might hesitate to rule against more powerful and
well resourced litigants, whose capacity to sue them civilly might be
greater than others. For these reasons, some degree of immunity from
civil damages by disappointed litigants may be a requirement for an in-
dependent judiciary.!92 If the state indemnifies or assumes responsibility

native account emphasizing how single party control affected judicial inde-
pendence in Japan, see Ramseyer (note 6). For case discussion, see, for example,
Van Rooyen v. State (note 3) at 201, 225 (holding that it is inconsistent with
constitutionally required independence to transfer a judge as a penalty, but that
it is permissible to empower a commission, whose acts are subject to review in
higher courts, to transfer a judge if there is a good reason). See also Kuijer (note
11), at 247 (criticizing ECtHR jurisprudence for failure to recognize how trans-
fers can threaten independence in ways similar to removal).

101 See Shetreet (note 10), at 639-640 (discussing U.S. Chandler case and
German practice).

102 See Stump v. Sparkman, 435 U.S. 349 (1978) (holding that judges are im-
mune from civil liability for acts taken in their judicial capacity, unless they act
in the clear absence of all jurisdiction); accord, Mireles v. Waco, 502 U.S. 9
(1991). See generally M. Cappelletti, Who Watches the Watchmen? A Compara-
tive Study of Judicial Responsibility, in: S. Shetreet (ed.), Judicial Independence:
The Contemporary Debate, at 564-567 (1985). For critical commentary on the
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for damage, however, issues about immunity may be less relevant to
judge’s adjudicatory independence but still raise important questions
about the needs of the court system to funnel challenges through the
appellate process and to secure the finality of judgments.!%3 Thus, the
question whether judges can be sued for damages for their judicial er-
rors may be understood in different terms in different systems, depend-
ing not only on other structural aspects of judicial independence but
more broadly on the conception of the relationship of the state to its of-
ficers (including judges) vis a vis harm to its population from unlawful
government conduct.!*

11. Other Working Conditions; Physical Security

Working conditions, from the mundane (is there air conditioning in the
courthouse? are there computers or other access to legal sources?), to
matters of life and death (with respect to physical security of judicial of-
ficers and their families) can have a significant impact on the ability of

scope of judicial immunity, see, e.g., A. A. Olowofoyeku, Accountability versus
Independence, The Impact of Judicial Immunity, in: G. Canivet/M. Andeans/D.
Fairgrieve (eds.), Independence, Accountability and the Judiciary, 357, at 380-
382 (2006). For additional discussion, see, e.g., A. Garapon/H. Epineuse, Judi-
cial Independence in France, in this volume, Chapter B. VIIL; Di Federico
(note 61), Chapter B. VIIIL.

103 Tn Germany, unless a judge engages in criminal activity, their judgments
cannot be attacked, but this is described as protecting res judicata more than ju-
dicial independence. See Kiinnecke (note 65), at 230. But it matters that in Ger-
many, the state has vicarious liability for acts of its officers in ways not found in
the United States. For discussion of judicial liability and vicarious state liability
arising out of adjudicatory errors, see G. Agnastaras, The Principle of State Li-
ability for Judicial Breaches: The Impact of European Community Law, 7 Eur.
Pub. Law 281 (2001) (emphasizing distinction between personal liability of
judges, which would threaten judicial independence, and state liability).

104 Tn some countries, the state as a whole is liable for damages resulting from
the wrongful acts of its officials. Although it is possible that the threat of state
liability for judicial error might indirectly influence adjudicatory judgment, it
would seem that the effect would be only in the direction of avoiding decisions
that would be viewed as errors of law by higher or reviewing courts, an effect
that already arguably arises out of the possibility of appellate review itself.
Where, however, the state reserves authority to seek indemnification from the
judges, issues of independence might arise. See Kuijer (notel1), at 262-263.
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judges to function with independence. In the case of physical threats, or
of executive branch withholding of working benefits to influence deci-
sion, “independence from” improper influence is at risk. The ability to
have access to legal information and reasonable working conditions
brings into play the “independence to” apply the law. Judges are public
employees, and a wide range of conditions — favorable offices, up-to-
date equipment, vacation time, location, court staff, law clerks — can in
theory be used as a bureaucratic form of discipline or influence, al-
though this form of potential discipline will not necessarily be viewed
legally as a threat to judicial 1ndependence 105 Transfers of judges to dif-
ferent locations has been indentified in some countries as a particular
tool to sanction rulings that the government is unhappy with.!% Other
conditions of employment — such as the ability to join in associations of
other judges — which some systems might prohibit as impairing inde-
pendence might be thought by others to be a helpful condition for
maintaining independence, through professional associations.!”

In some courts legislators or others impose time requirements for com-

pletion of work on cases; case completion rates in some systems may af-
fect professional advancement (as in Germany).!% Federal courts in the

105 See Valente v. The Queen (note 10), at 46 (rejecting constitutional chal-
lenges to government control of certain discretionary benefits for judges). For a
survey sent to judges by a single legislator that was seen as an effort to intimi-
date federal judges from spending too much time on outside activities (such as
speaking engagements), see P. E. Longan, Congress, the Courts and the Long
Range Plan, 46 Am. U. L. Rev. 625, at 636 (1997) (discussing survey Senator
Grassley sent to individual federal judges in the mid-1990s).

106 See Singh (note 24), at 249-250 (stating that judicial independence requires
that judges not be transferred without their consent and that any such transfers
are controlled by the judiciary itself, not by the executive). As Singh explains, a
mass transfer of judges occurred during the “Emergency” period in India, lead-
ing to a judicial challenge to the transfers that succeeded on the grounds that the
president had not consulted the Chief Justice before making the transfers. Id., at
267.

107 See, e.g., N. Brown/H. Nasr, Egypt’s Judges Step Forward, Carnegie En-
dowment for International Peace (May 2005) (discussing role of a nominally
social organization, the “Judges’ Club,” in advancing judicial independence in
Egypt); cf. U.N. Basic Principles on Independence of the Judiciary, para. 9 (Of-
fice of the UN High Commissioner for Human Rights (1985 declaration in-
cluding that judges should be free to join with other judges in professional as-
sociations).

108 See Kiinnecke (note 65), at 226 (noting quotas for case completion applied
to evaluate judicial performance in Germany). On the possibility that pressures
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US generally rely on “softer” systems of encouraging timely comple-
tion of cases by mandatory “reporting” for cases of a certain age,
though some federal statutes impose deadlines or time constraints for
decision in particular classes of cases;!” and some US states more ag-
gressively tie receipt of salaries to timely completion of work through
“no ruling-no pay” laws." And in some systems legislatures may seek
to influence, at least in the short term, what courts can adjudicate, by
prohibiting the courts from meeting, as occurred in the early years of
the United States when Congress changed the Term of the Supreme
Court so as to avoid the Court’s hearing and deciding cases for a sub-
stantial period of time.!!!

for case completion and for “case management” may undermine the role of the
courts as independent adjudicators, see generally J. Resnik, Managerial Judges,
96 Harv. L. Rev. 346 (1982); J. Resnik, Trial as Error, Jurisdiction as Injury:
Transforming the Meaning of Article III, 113 Harv. L. Rev. 924 (2000).

109 See Civil Justice Reform Act, 28 U.S.C. para. 476(a) (requiring semi-
annual public reporting for each judicial officer of all motions and bench trials
pending decisions for more than six months and all cases not resolved within
three years of filing). On statutory deadlines for decision, see, e.g., Miller v.
French, 530 U.S. 327, 350 (2000) (noting but not deciding “whether there could
be a time constraint on judicial action that was so severe that it implicated [...]
structural separation of powers concerns” about judicial independence); C. T.
Struve, Time and the Courts: What Deadlines and their Treatment Tell Us
About the Litigation System, 59 DePaul L. Rev. 601 (2010).

110 See L. A. Sutin, Check, Please: Constitutional Dimensions of Halting the
Pay of Public Officials, 26 J. Legis. 221, 258-268 (2000) (describing “no ruling
no pay” provisions in state courts and asserting that three state courts have
found such provisions unconstitutional intrusions on judicial independence).
See also, Alaska Stat. § 22.05.140(b) (2011) (“A salary disbursement may not be
issued to a justice of the supreme court until the justice has filed with the state
officer designated to issue salary disbursements an affidavit that no matter re-
ferred to the justice for opinion or decision has been uncompleted or undecided
by the justice for a period of more than six months.”).

11 In late 1801, Marbury filed a petition with the U.S. Supreme Court seek-
ing a mandamus to compel the Secretary of State to turn over his judicial com-
mission to serve a five year term as justice of the peace. In the early part of
1802, the U.S. Congress enacted legislation cancelling the June and December,
1802 Terms of the Supreme Court, resulting in the Court not convening again
to hear Marbury’s petition until February 1803. How large a role the filing of
the petition (and the Court’ issuance of a “show cause” order to the govern-
ment in response), played in the story of this legislation can be debated, but
plainly Congress was aware of the show cause order and some members were
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Every system needs a mechanism for determining working conditions.
Leaving working conditions entirely to the judges, especially with re-
spect to issues of salary, would be seen as imprudent; yet giving author-
ity over these issues to executive or legislative branches carries with it
the risk of abuse to restrain the exercise of judicial authority. Moreover,
there may be tensions between institutional and individual independ-
ence: for individual judges to be wholly in charge of their own sitting,
or vacation schedules, could wreak havoc with the court; but to allow
persons other than the judges to control such calendar issues risks the
unreasonable use of such powers. Whether control over such relatively
minor details should be viewed as a substantial interference with judi-
cial independence or not can be debated; but the potential for abuse, es-
pecially if exercised by those with other powers of influence over the
composition or jurisdiction of the court, should not be overlooked,
adding to the challenge of getting a complete picture of the structural
features of systems of judicial independence.

While there are many approaches to working conditions, on the need
for physical security for judicial officers there is widespread agreement.
If judging requires a considerable level of civil immunity from damages
actions based on alleged judicial errors, then a fortior: judging requires a
high level of protection from those who would threaten judges’ safety.
Typically, judges and courts are dependent on other branches for the
appropriate level of police and security protection. Long tenures mean
little if judges can be physically intimidated, whether into leaving the
bench or into deciding or refraining from deciding based on such coer-
cive influences.

quite unhappy with it. See, e.g., W. S. Treanor, The Story of Marbury v. Madi-
son: Judicial Authority and Political Struggle, in: V. C. Jackson/]J. Resnik (eds.),
Federal Courts Stories, 39 (2010); J. M. O’Fallon, Marbury, 44 Stan. L. Rev. 219,
239 (1992) (suggesting that the change in the Court’s Terms had less to do with
avoiding decision in Marbury and more to do with avoiding the Court’s hearing
challenges to legislation repealing the Circuit Court Acts until after it had come
into effect). In this case, it was legislative action that postponed the hearing; ex-
ecutive suspension to prevent courts from hearing politically delicate cases has
occurred elsewhere. See, e.g., Shetreet (note 10), at 608-609 (1981).
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12. Administrative and Budgetary Autonomy

Although it 1s not uncommon for court budgets and hiring to be han-
dled through a broader ministry of justice, which may also employ and
supervise prosecutors,''2 in a number of systems — notably the United
States federal courts and Germany — the high constitutional courts’ ob-
taining control of their own budget and hiring were seen as important
steps to establishing the constitutional court as a serious and independ-
ent institutional check on the other branches of government.!® In this
area, again, there are tensions between the concepts of institutional vs.
individual independence: some courts hire, for example, law clerks and
court clerks as a court, without their being assigned to particular judges
(as in the U.K. Supreme Court); in other systems (as in federal courts in
the United States), individual judges have authority to hire their own
chamber staff. The influence of junior staff is much debated; but it
seems plausible that in theory a judge’s independence may be enhanced
by her ability to hire her own staff, while a court’s institutional inde-
pendence is reinforced by its having control over its personnel (vis a vis
executive officers)

Issues of budgetary requests and planning may devolve upon a single
chief judge’s office, or a council of judges, or on a specialized govern-
ment agency or an executive branch ministry;!'* who participates, and
what powers are shared, can raise many sensitive issues. Broader plan-
ning by courts, in their administrative capacity, to meet social problems
may occur, as they do quite widely, for example, in many of the state
courts in the United States (from which experiments, for example, in
“problem solving” courts for juvenile crime, or drug abuse, or domestic
violence, have emerged).!"s Yet court initiatives on social problems or

112 See, e.g., Garapon/Epineuse (note 102), Chapter B. L. 1. (describing an
“executive model” of judicial administration).

113 See Kommers (note 43), at 16; Shetreet (note 10), at 592, 603, 646 (describ-
ing creation in 1939 of Administrative Conference of the United States and the
federal courts” authority directly to submit a budget to Congress). Cf. Refer-
ence re Remuneration (note 19), at 143 (rejecting idea that control over budget
is a constitutionally required form of judicial independence).

114 See Bell (note 71), at 51. Cf. Wheeler (note 26), Chapter B. I. 1. (noting
practices of Chief Justices in appointing to Judicial Conference Budget commit-
tees judges with useful contacts with legislators).

115 See, e.g., N.Y. State Courts, Office of Policy and Planning, Problem-
Solving Courts, available at <http://www.nycourts.gov/courts/problem_solv
ing>
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issues may be seen as trenching on the prerogatives of other branches of
government, as in the criticism that the single “long term plan” issued
by the U.S. federal judiciary in the mid-1990s evoked, by scholars who
believed its comments on the jurisdiction that should or should not be
conferred on the courts may have trenched on areas of legislative pol-
icy‘ll()

A number of high courts have sought control over their own budgets
and autonomy in administration from other branches, suggesting that
institutional independence of courts may rest in part on these degrees of
control. But, as with other factors, what may seem an indicia of inde-
pendence may be less so, if, for example, one of the political branches of
government can control who can act on behalf of the judiciary in the
administration of its business.!”” Moreover, even in systems where the
courts have achieved a high degree of administrative and budgetary
autonomy, the legislative process may still control the appropriations
authorized to be spent, providing a potentially potent way to express
legislative displeasure with the courts or, even if there is no specific con-
frontation between the branches, broader budgetary concerns may re-
sult in limitations that adversely affect court operations.!!8

13. Mandatory Judicial Education?

Some jurisdictions impose mandatory education requirements on
judges, some do not. For example, judicial education requirements are
mandatory in Germany for junior (probationary) judges; but for per-

116 See, e.g., J. Resnik, Constricting Remedies: The Rehnquist Judiciary,
Congress and Federal Power, 78 Ind. L. J. 223, at 296 (2003) (suggesting that the
federal courts’ taking on of a “lobbying” role on policy proposals undermines
the legitimacy of adjudication).

117 See Schwartz/Sykiainen (note 16), Chapter B. 1. 1. (describing the crea-
tion of the Judicial Department of the RF Supreme Court (modeled on the
Administrative Office of the U.S. Courts) as an administrative body formally
independent of the executive branch, but in the selection of whose head the
President of the RF plays a significant role).

118 See, e.g., Ferejohn/Kramer (note 16), at 984-986 (describing the U.S.
Congress’ budgetary authority over the Article III federal courts); J. Resnik,
Judicial Independence and Article III: Too Little and Too Much, 72 S. Cal. L.
Rev. 657, 668 (1999); Longan (note 105), at 630 (describing suspension of civil
jury trials in federal courts in 1986 because of lack of funds for juror fees).
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manent judges “continuing legal education” (CLE) is optional; compul-
sory requirements for CLE would be considered inconsistent with in-
dependence.!”” Some American states impose mandatory CLE on
judges, comparable to that required for lawyers.!2 Issues of independ-
ence have seldom been raised in the U.S. in connection with mandatory
judicial CLE, perhaps in part because CLE requirements can be satis-
fied with a wide range of choice of courses. In Europe, however, “man-
datory in-service training would generally be viewed as an infringement
of judicial independence.”1?! If mandatory judicial education were com-
bined with a curriculum tightly controlled by a single source, questions
of judicial independence from undue political control or influence
could arise (and even more so if combined with power to discipline or
adversely affect working conditions).!22

14. Conclusion

The very large number of factors identified above emphasizes one of
the reasons for the importance of sociolegal context in understanding
whether courts function in fact with degrees of independence from
other power sources. For given the number of variables; the opportuni-
ties for application of provisions in ways not consistent with their in-
tent; and the possibilities for good faith disagreements, e.g., about the
line between administrative review and evaluation and interference with
judicial independence, it may well be a mistake to think of judicial in-
dependence as having singular and necessary institutional features.
Much depends on how the formal structures work in practice and on

119 See also Riedel (note 12), at 92-94, 113-117.

120 See, e.g., Act of May 26, 1983, 68th Leg., R.S., ch. 344, paras.1-2, 1983
Tex. Gen. Laws 1792-1793 (Texas law providing for mandatory continuing legal
education for judges); State Commission on Judicial Conduct: 2000 annual re-
port, 64 Tex. B. J. 298, at 307-308 (2001) (reporting on discipline of state judges
in Texas for failure to complete CLE requirements).

121 Dr. C. Thomas, Review of Judicial Training and Education in Other Ju-
risdictions 5 (May 2006); Cf. Reference re Remuneration (note 19), at 45 (not-
ing that the provincial judges themselves control many important decisions, in-
cluding continuing legal education).

122 For different approaches to legal education, both initial and continuing,
see, e.g., Hriptievschi/Hanganu (note 18), Chapter B.1. 2.; Di Federico (note
61), Chapter B. I. 2.
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their interactions. To the extent that there are such features, many
would suggest that long tenure in office, with protections against arbi-
trary remowval, is a central support for judicial independence. This may
be true. Yet systems that provide for short tenures with renewals even
by popular election may function with significant degrees of independ-
ence, provided that the elections are not salient or contested in a parti-
san way.'? Thus, while one can say that particular structures will have a
tendency to insulate, or not, judges from political, or popular, pres-
sures, one cannot say that the presence or absence of any such feature
will have a strongly determinative effect, apart from the political and
social context in which the courts operate. I now want to deepen the
analysis by focusing on two areas, in the next section.

II. Context and Structures of Independence: Is Judicial
Independence Dependent on Judicial Accountability?

I have described the complexity of analysis produced by the interac-
tions among different structural features, as well as the significance of
sociolegal and political culture in explaining how legal structures actu-
ally will operate. 12¢ Seemingly long terms may not protect independ-
ence if, for example, political powers routinely exercise powers of re-
moval, as in Argentina. As U.S. constitutional history suggests, even life
tenure, strong protections against salary diminution, and political
norms against efforts to utilize a legislative removal power, may not
prevent the legislature from acting to withdraw the Court’s jurisdiction
to prevent its deciding important matters (action that, on at least one

123 Tn both the United States and Switzerland there are judicial elections with
candidates endorsed by political parties. See Wheeler (note 26), Chapter B. IL.,
Kiener (note 26), Chapter B. II.

124 Cf. C. Cameron, Judicial Independence: How Can You Tell It When You
See It?, in: Burbank/Friedman (note 9), at 139-140 (suggesting that the value of
constitutional protections of salary and tenure is that “they establish bright
lines for determining when the executive or legislature violates a societal or po-
litical convention supporting judicial independence” and citing R. Hardin’s
work); C. Gardner Geyh, Customary Independence, in: Burbank/Friedman
(note 9), at 160-175 (discussing customary norm against Court-packing in the

Us).
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significant occasion, was acquiesced in by the Supreme Court).15 Like-
wise, nonrenewable single terms may not achieve the independence to-
wards which they aim if judges are allowed and in fact do tend to seek
government appointments to other judicial positions in other courts, 126
or seek remunerative employment in the private sector thereafter, or if
they are forced to seek remunerative private employment because pen-
sions are not available.

In addition to the complex interdependence of these features, a different
though perhaps related point is this: elements that are regarded as fa-
vorable to judicial independence in one setting may have a quite differ-
ent, indeed the opposite, valence in another context. Particular histories
and particular sequences of development in part account for this. Addi-
tionally, the possibility of divergent valences of particular institutional
features arises because the appropriate independence of the courts may
rest on their sustaining a degree of sociolegal legitimacy, which may in
turn rest on mechanisms of “accountability” (both internal mechanisms
of reason-giving and review and other mechanisms for appropriate con-
trol or influence by branches, or publics, outside the courts). That is,
accountability is not always in tension with independence but in some
contexts might be understood as reinforcing judicial independence, in-
deed, even as necessary to sustain judicial independence over time.!?7

125 See Ex parte McCardle, 74 U.S. 506 (1869); see also D. J. Meltzer, The
Story of Ex parte McCardle: The Power of Congress to Limit the Supreme
Court’s Appellate Jurisdiction, in: Jackson/Resnik (note 111). Moreover, with
all of the protections of independence that federal judges have, many scholars
believe that the Supreme Court is in fact constrained or influenced by public
opinion (with some disagreement on whether this is normatively good or ap-
propriate). See generally B. Friedman, The Will of the People: How Public
Opinion has Influenced the Supreme Court and Shaped the Meaning of the
Constitution (2009).

126 See, e.g., M. L. Volcansek, Constitutional Politics in Italy, at 24 (2000)
(noting the possibility that, in a system without life tenure and with a nonre-
newable term, “a measure of self interest, be it standard of living or career ambi-
tions, may impinge on judicial independence” and describing several significant
post-court careers of former Constitutional Court judges in Italy); see also
Voeten (note 40), at 420 (noting that governments can nominate judges, after
service of their term on one court, “for other prestigious national or interna-
tional positions” and observing that in 2006, “four of the 25 ECJ judges had
previously served on the ECtHR?”).

127 For a different but not unrelated argument, see Ferejohn/Kramer (note
16), at 974 (arguing that independence and accountability are not “ends” in
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Political scientists suggest that all constitutional courts are in some
ways constrained by the tolerances of other power holders.!2s The tol-
erance of other power holders, in turn, is related to the levels of what
political scientists call “diffuse support” for the independence of the
courts. Measures that might be cast as mechanisms of “accountability,”
assuring that courts are subject to some forms of input or influence by
democratic branches, may thus indirectly contribute to the independ-
ence of those courts, to the extent that the accountability mechanisms
support their public legitimacy.

Thus, for example, some U.S. scholars have argued that legislative con-
trol of the Supreme Court’s jurisdiction reinforces its legitimacy. Be-
cause the Constitution authorizes Congress to make exceptions to the
Court’s appellate jurisdiction, the Court’s exercise of jurisdiction could
be regarded as implicitly authorized or acquiesced in; the unexercised
possibility of legislative withdrawal of jurisdiction might be understood
to strengthen the Court’s legitimate independence in the exercise of the
jurisdiction it had.'? Others, however, view control over jurisdiction as
a threat to judicial independence — especially where it can be or is used
to respond substantively to the court’s constitutional decisions with

themselves but part of a dynamic equilibrium towards a “satisfactory” process
of adjudication in a democracy); see also Burbank/Friedman (note 17), at 14-16
(viewing “judicial independence and accountability “as the joint product of
purposive legal and political arrangements”).

128 See, e.g., L. Epstein/]. Knight/O. Shvetsova, The Role of Constitutional
Courts in the Establishment and Maintenance of Democratic Systems of Gov-
ernment, 35 Law & Soc’y Rev. 117 (2001) (discussing tolerances of other politi-
cal actors for judicial decisions departing from their ideal points); cf. Ginsburg
(note 37) (arguing that rational politicians might establish judicial review as a
kind of insurance when they can see they will not always be in power); M. C.
Stephenson, “When the Devil Turns ...”: The Political Foundations of Inde-
pendent Judicial Review, 32 J. Legal Stud. 59 (2003) (“[S]upport for independ-
ent judicial review is sustainable only when the political system is sufficiently
competitive, the judiciary is sufficiently moderate, and the political competitors
themselves are sufficiently risk-averse and concerned with future payoffs [...]”).
For potential examples of judicial decisions that elicited serious push back from
other political actors, see Ran Hirschl, Beyond the American Experience: The
Global Expansion of Judicial Review, in: M. A. Graber/Michael Perhac (eds.),
Marbury Versus Madison: Documents and Commentary 129, at 142-144 (2002).

129 See, e.g., C. L. Black, Jr., Decision According to Law, at 37-39 (1981).
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which the political branches disagree.!® Legislative control of jurisdic-
tion, then, can be both a support for and a check on judicial independ-
ence. The effect of such provisions depends in part on whether and how
they are exercised, and on how the public responds to the Court’s deci-
sions and to efforts to restrict the Court’s jurisdiction.

The issue of legislative control of the jurisdiction of the highest court
may not exist in every constitutional democracy; some constitutional
courts may derive their jurisdiction primarily from constitutional
grants,’® others through jurisdictional acts enacted by the legislature
pursuant to constitutional authority. But every judicial system faces the
question of how to choose their judges; and every judicial system that
uses multimember bodies for decision (as almost all systems do at least
at the appellate level) faces the question of separate opinions. I will use
these two examples to further illustrate how the interplay of account-
ability and independence may be mutually supportive, rather than op-
posed,’® and how a particular feature of a judicial system may have
quite different valences for judicial independence, depending on the
context.

1. Selecting Judges: Elections, Appointments, Expertise and
Legitimacy

A first question might be whether there is any relationship between se-
lection systems and judicial independence. Popular election of judges, it
might be thought, would bear little relationship to their independence

130 See, e.g., L. Sager, Foreword: Constitutional Limitations on Congress’
Authority to Regulate the Jurisdiction of the Federal Courts, 95 Harv. L. Rev.
17 (1981); L. G. Ratner, Congressional Power Over the Appellate Jurisdiction
of the Supreme Court, 109 U. Pa. L. Rev. 157 (1960).

131 See, e.g., German Basic Law, Arts. 92, 93.

132 For the conventional view contrasting accountability with independence,
see S. Levinson, The Role of the Judge in the Twenty-first Century: Identifying
“Independence”, 86 B. U. L. Rev. 1297 (2006). On the complex character of the
concept of accountability itself, noting the twin desires for accountability to the
law (or to professional legal norms) and accountability to the democratic pub-
lic, see M. Tushnet, Judicial Accountability in Comparative Perspective, in Ac-
countability in N. Bamforth/P. Leyland (eds.), The Contemporary Constitution
(forthcoming, 2012).
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once in office, if the elected term is long enough and nonrenewable.!3?
Where judges may be re-elected or reappointed, or hold office for short
terms and might need support from the appointing authority for other
jobs in the future, selection (and promotion and renewal) methods im-
plicate significant aspects of independence from external forces. It is the
combination of selection method, tenure and the possibility of reap-
pointment (or appointment to other positions) that creates the potential
for an independence-threatening dynamic.13

In systems with longer tenures, it might be thought that the initial se-
lection mechanism bears less of a relationship to the practical independ-
ence judges can and will exercise. There is, to be sure, something to this
point, especially in the case of “life” tenure or nonrenewable long
terms. But to the extent that judicial independence is an independence
to properly interpret and apply the law, the kinds of candidate selected
for the bench may bear on their capacity and inclination towards this
kind of independence. If judges lack competence in law, then they can-
not exercise the kind of judicial independence that is sought, an inde-
pendence from outside influence for the purpose of being able to decide
according to the law. If a judge is very independent-minded and not
subject to influence by others, but is an impulsive decisionmaker or has
deep biases which go unexamined, that person is not capable of exercis-
ing the judgment for which judicial independence is valued. Thus, legal
expertise and judicial temperament — which some selection processes may
filter and identify better than others — are qualities related to judicial in-
dependence.

Yet even expertise does not bear an entirely straightforward relation-
ship to judicial independence. A court’s capacity to sustain an inde-
pendent approach to adjudication is — as noted above — constrained, as
well, by the limits of public tolerance, which may be influenced by the
sociolegal legitimacy of the court and its judges. In sociolegal cultures

133 See, e.g., E. L. Rubin, Independence as a Governance Mechanism, in: Bur-
bank/Friedman (note 9), at 86 (independence depends more on the “ongoing
ability” of those who select judges “to transmit signals to the judge as a result of
that selection process, signals that the judge would need to attend to).

134 In some US states, judicial elections are both partisan and very expensive
to finance; contributions from entities that may later appear before the judges
raise particular concerns about their independence and impartiality. Cf. Caper-
tonv. A. T. Massey Coal Co., 556 U.S., 129 S. Ct. 2252 (2009) (finding due pro-
cess violation in elected judge sitting on appeal of very major campaign con-
tributor to his election).
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whose understandings of law are connected to a belief that expertise is
the essential criterion for judging, expertise-based selection models will
enhance a court’s legitimacy; in sociolegal cultures with more varied
concepts of law and judging, however, expertise alone may not be suffi-
cient and factors of fair participation or inclusion based on group or
geographical membership may be important to the capacity of a court
to function with independence.

Thus, selection criteria and methods may be connected, indirectly or di-
rectly, to capacities for and ability to sustain judicial independence, al-
though their effects may still be smaller than those of tenure length or
renewability.!35 As a theoretical matter, moreover, it is difficult to con-
clude that selection methods designed to focus only on professional ex-
pertise will necessarily produce a more properly independent court
than selection methods rooted to a greater degree in the political legiti-
macy and sociolegal judgments of the appointing or selecting authori-
ties. Selection methods that do not purport to focus on qualifications at
all would, in most settings, produce courts that lack high degrees of le-
gitimacy; the arguments for treating judicial decisions as final and au-
thoritative become less weighty if the judges are seen as no better quali-
fied than persons chosen by lot to perform the task, though the author-
ity of office and need to have some decisionmaker resolve contested
cases would still be at work. But whether expertise only, or a combina-
tion of more political and expert criteria, will produce a more properly
independent court is a question that theory alone cannot answer.136

135 Cf. J. Shugerman, The Twist of Long Terms: Judicial Elections, Role Fi-
delity and American Tort Law, 98 Geo L. J. 1349, 1399 (2009) (finding that the
tenure of judges selected through popular elections matters substantially to the
quality of their decisions; that judges with shorter terms who need to run for
reelection more often are more likely to be beholden to special or party inter-
ests to finance their campaigns but that judges elected for longer periods dem-
onstrate stronger degrees of independent orientation to the public interest).

136 See also N. Garoupa/T. Ginsburg, Guarding the Guardians: Judicial
Councils and Judicial Independence, 57 Am. J. Comp. L. 103 (2009) (finding lit-
tle relationship between the use of judicial councils and the quality or inde-
pendence of the judicial system). Cf. F. du Bois, Judicial Selection in Post-
Apartheid South Africa, in: Malleson/Russell (note 28), at 283 (noting the ten-
sion between “lawyerly excellence and social legitimacy”); Van Rooyen v. State
(note 3), para 56-61 (approving of expansion of judicial selection commissions
to include many more nonjudicial members, in part in recognition of the consti-
tutional commitment to transforming gender and racial disparities), available at
<http://www.saflii.org/za/cases/ZACC/2002/8.pdf>.
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Specific historical contexts make a difference to whether particular se-
lection methods at particular times are independence-promoting or not.
An example is drawn from U.S. experience. In the United States, each
of the 50 states has their own court system; and the great majority of
cases, criminal and civil, including cases involving important questions
under the federal Constitution, that are brought and decided in the
United States begin in the state court systems. Each state has authority
to determine the form of its courts, including the selection methods for
judges. A majority of the state court systems in the United States now
use elections to select or retain at least some of their judges. In some
states, including the large state of Texas, all judges run for election or
re-election at least every six years (on some lower courts, every four
years).!%

In recent years, this process of running for election has been widely
criticized as antithetical to norms of judicial independence; those who
defend the current system do so on grounds of democratic accountabil-
ity, not judicial independence.!3® Yet, when judicial elections were first
initiated in the United States in the 1840s and 1850s, they were in some
sense supported by reformist, pro-judicial-independence arguments.!%

137 See American Judicature Society, Methods of Judicial Selection in Texas,
available at <http://www.judicialselection.us/judicial_selection/methods/selecti
on_of_judges.cfm?state=TX>. See generally Wheeler (note 26), Chapter B. IL. 2.
(discussing effects of fundraising for campaigns in state judicial elections).

138 On the pernicious effects of public elections on impartial justice, see S. B.
Bright, Can Judicial Independence Be Attained in the South? Overcoming His-
tory, Elections, and Misperceptions About the Role of the Judiciary, 14 Ga. St.
U. L. Rev. 817, at 847-851 (1998) (describing state judicial campaigns where, for
example, an incumbent judge boasts of the number of times he has upheld death
sentences). Efforts by states to limit the public promises judicial candidates
might make face constitutional obstacles, see Republican Party of Minnesota v.
White, 536 U.S. 765 (2002) (holding unconstitutional a state law prohibiting ju-
dicial candidates from making public pronouncements on contested legal is-
sues), a decision that many believe will lead to longer and more costly cam-
paigns in which major donors will exert influence. See, e.g., R. Briffault, Judicial
Campaign Codes After Republican Party of Minnesota v White, 153 U. Pa. L.
Rev. 181 (2004); R. Paine, Caulfield, In the Wake of White: How States are Re-
sponding to Republican Party of Minnesota v White and How Judicial Elections
are Changing, 38 Akron L. Rev. 625 (2005).

139 See J. Shugerman, Economic Crisis And The Rise Of Judicial Elections
And Judicial Review, 123 Harv. L. Rev. 1061 (2010); but cf. C. Nelson, A Re-

Evaluation of the Scholarly Explanations for the Rise of the Elective Judiciary
in Antebellum America, 37 Am. J. Legal Hist. 190 (1993) (suggesting that the
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Elections, it was argued by many, would result in judges who were
more independent of legislators and governors, and would thus be bet-
ter situated to protect the people from oppressive legislative measures.
No longer would the state court judges be chosen through political pa-
tronage appointments, beholden to the politicians who appointed them.
As Jed Shugerman reports, some reformers advocated popular elections
as a measure to avoid the cronyism of back-room political appoint-
ments and constrain legislative profligacy; by providing for popular
elections they sought to produce judges who would be more inclined to
strike down legislation; and they got what they were hoping for.140

The “valence” of a selection system towards independence thus de-
pends on a careful analysis of the specific context, including what a
proposed new selection method is replacing.'#! It must also be analyzed
in terms of the questions set forth above: independence from what? to
do what? and by whom (the judiciary as an institutional whole or its in-
dividual members)?

Thus, when elections were first initiated in the U.S. they were intended
to promote greater judicial independence from legislators and gover-
nors, by increasing judges’ legitimacy through (but also “dependence”
on) election by the people. Over time, however, the abuses and defects
of electing judges led to further reform efforts, including the develop-

movement for election of judges was intended, at least by the legal community,
to constrain both legislative and gubernatorial officials and also the judges); K.
L. Hall, The Judiciary on Trial: State Constitutional Reform and the Rise of an
Elected Judiciary, 1846-1860, 45 The Historian 337, at 343-346, 348, 354 (1982-
1983) (emphasizing the role and interests of “constitutional moderates in the le-
gal profession” in explaining movement to judicial elections and their view that
“popular election offered a means of enhancing rather than subverting judicial
power,” by eliminating the effects of partisanship as existed in the appointive
processes and creating incentives for more efficient court administration).

140 See Shugerman (note 139), at 1067-69, 1089, 1097-1104, 1115; see also
Shugerman (note 135), at 1351-1352.

141 Thus, one scholar has argued that the “fact that U.S. [judicial] commis-
sions have almost always replaced an electoral system has produced a very dif-
ferent political context” for the use of nominating commissions than exists in
Canada or in England and Wales. K. Malleson, The New Judicial Appointments
Commission in England and Wales: New Wine in New Bottles?, in: Malle-
son/Russell (note 28), at 45 (noting also that in the U.S. “there is evidence that
the need to achieve consensus [on judicial nominating commissions [...] has led
to the rejection of dynamic higher-risk candidates” but emphasizing that this
outcome results from “the context of the far more politized U.S. system”).
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ment of “nonpartisan” elections or “merit selection.” In many
(though not all) states, use of the “Missouri plan” or “merit selection”
system now combines initial selection through recommendations of a
nominating committee and appointment by the governor, followed by a
“retention” election, in which the voters decide whether to retain the
particular judge. Under this approach, voters retain a direct check (in
their capacity to vote out a judge), but the selection of judges is allo-
cated to the combined efforts of a nominating commission and execu-
tive officer. The details of the use of nominating commissions matters:
Jed Shugerman found that in states where the commissions have the ini-
tiative in proposing, rates of challenges to incumbent judges are lower
than in states where the governor has initiative because, he suggests,
opponents of sitting judges who can influence governors to appoint
their favored replacements have stronger incentives to mount electoral
challenges to judicial incumbents.#?

Today, as noted, elections in the US are defended primarily on grounds
of accountability, and are viewed as something of a threat to judicial in-
dependence especially in cases involving unpopular defendants or is-
sues.'* The valence of elections in the understanding of judicial inde-
pendence has shifted with the change in context over time, as the pro-
cedures of nominating commissions have arguably become more trans-
parent and thus appeal to sensibilities of demographic representation
and inclusive participation.

Popular elections are seldom used outside the United States.!* Selecting
judges is achieved through political representatives’ decisions (heads of

142 For discussion and references to the literature, see L. Epstein/]. Knight/
O. Shvetsova, Selecting Selection Systems, in Burbank/Friedman (note 9), at
196-200.

143 J. Shugerman, The People’s Courts: Judicial Elections and judicial Inde-
pendence in America (forthcoming 2011) (contrasting experience in California,
where the Governor has the initiative, with experience in more conventional
“Missourt plan” states).

144 See, e.g., A.G. Sulzberger, “Voters Move to Oust Judges Over Decisions,”
N.Y. Times, 25 September 2010, Al (reporting that around the country state
court judges are being targeted for electoral defeat on account of their decisions,
including three Iowa judges who participated in holding that a ban on same-sex
marriage was impermissible).

145 See Shugerman (note 139), at n. 3 (referring to Switzerland’s use of elec-

tions for some lay judges at the cantonal level and Japan’s use of retention elec-
tions following government appointment of members of the Supreme Court);
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government, legislatures or both); selection by members of the existing
judiciary; through some combinations of these methods; through civil-
service like testing and evaluation (often involving members of the ex-
isting judiciary as evaluators), alone or in combination with other
methods;'4 or through nominating committees or commissions (or
some combination of such commissions and politically accountable de-
cisionmakers). The judges of the highest courts in many countries typi-
cally have distinctive appointment mechanisms (as do supranational
courts, which play a larger role in European legal life than in most other
parts of the world). Appointments at this high court level are often
through mechanisms that differ from those of the civil-service or bu-
reaucratic selection mechanisms of the ordinary judiciary; they may
utilize more overtly political appointment mechanisms, even if the
regular judiciary is recruited through more expertise-focused bureau-
cratic methods. This may reflect recognition of the more controversial,
and more fundamental, issues that arise in a high constitutional court
and the greater need for structures to provide democratic legitimacy to
reinforce the court’s independence.

Current debates on appointment methods for high national or suprana-
tional courts might be captured by the opposition of “expert” and more
political selection mechanisms. “Political” methods of appointment —
whether by action of the head of government or the parliament or some
combination thereof — have in recent years been subject to critique.!¥’

Kiener (note 26); cf. A. Kessler, Marginalization and Myth: The Corporatist
Roots of France’s Forgotten Elective Judiciary, American Journal of Compara-
tive Law, Summer 2010; Stanford Public Law Working Paper No. 1470271,
available at <http://ssrn.com/abstract=1470271> (discussing the “corporatist”
form of electing judges of commercial and labor courts in France).

146 See M. L. Volcansek, Appointing Judges the European Way, 34 Fordham
Urb. L. J. 363, at 368 (2007) (discussing “civil service, shared appointment, and
shared appointment with partisan quotas”); id. at 377 (noting that in Europe
constitutional court judges are most typically selected through a “shared ap-
pointment” process, usually with some partisan political influence); see also Ga-
rapon/Epineuse (note 102), Chapter B. I1.; Di Federico (note 61), Chapter B. I1.

147 A distinct but related critique would apply to self-selection methods, that
is, selection by judges of other members of their court. This self-selecting
method, arguably embodying more presumptive “expertise” in determining the
qualities of being a good judge, nonetheless entails the concentration of consid-
erable power in an existing institution to define its own makeup. Judicial self-
selection contributes to the formal independence of the court in the sense of its
autonomous powers, but at the same time may increase the court’s isolation
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Principles of judicial independence have been invoked in support of
calls for a nominating commission or judicial council approach to the
selection of judges for international courts and for some national high
courts. Such an approach is sometimes claimed to represent a trend in
practice towards the “expert” and “nonpolitical” appointment meth-
ods.! Changes have been recommended or introduced towards more
transparent, more broadly participatory appointment mechanisms that
may depend less directly on decisions by elected representatives.!? Yet

from appropriate forms of outside accountability or influence. Whether the ab-
sence of these forms of external accountability support, or detract from, the
broader sociolegal support (or “diffuse” support) necessary for a judiciary to
act with some independence of popular views may depend on other contextual
features.

148 See, e.g., Limbach et al (note 40), at 27-28 (recommending use of nomi-
nating commissions — an “independent body to devise the State’s list” — within
each member state to propose three names to the European Parliamentary As-
sembly for its selection of one to serve as a judge on the ECtHR); Recommen-
dation No. R (94) 12 of the committee of Ministers to Member States on the
Independence, Efficiency and Role of Judges (1994) (Council of Europe,
Committee of Ministers Recommendation) Article L. 2. c.

149 For the relatively new UK Supreme Court Act, the Constitutional Re-
form Act of 2005, c. 4, paras. 29-31, provides for a powerful selection commis-
sion to nominate a single person for each vacancy. See Constitutional Reform
Act, 2005, Schedule 8 (England). While the Lord Chancellor has power to re-
fuse to appoint the nominee, the requirement of giving reasons and the limita-
tions of the ground for such refusal suggests that the Lord Chancellor will
rarely if ever exercise this option. The system is plainly set up to give the
Commission presumptive authority to select. Knowing that a commission is in-
volved tells us relatively little, however; a key question is who serves on the
Commission and how are those members chosen. In the UK, the selection
commission for recommending the nominee for Supreme Court judges is as a
statutory matter made up of representatives of the judicial appointment boards
for the three different court systems within its jurisdiction. (These would be the
Judicial Appointments Commission for England and Wales, the Judicial Ap-
pointments Board in Scotland, and the Judicial Appointments Commission in
Northern Ireland. See U.K. Supreme Court website, available at <http://www.
supremecourt.gov.uk/> (corporate info, selection process). At least one of these
must be a lay person, together with the President and Deputy President of the
Supreme Court; in this respect it differs from the commission used to select
lower court judges, which has far more lay representation, including its chair.
See Constitutional Reform Act of 2005 paras. 63, 64/Sched. 12 (establishing a
Judicial Appointments Commission for England and Wales with 15 members
whose chair must be a lay person, with five other members to be lay persons,
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it remains uncertain whether the use of such commissions results in a
better, more independent bench, as compared with a wide range of
methods of selection by political representatives and a wide range of
possible tenures in judicial office.!s0

Commission systems tasked with increasing the diversity of the bench
may be able to use advertising and recruitment as newer channels of
identifying judicial talent; their use may be able to increase the diversity
both of those who participate in judicial selection and in who sits on the
bench.’3! A committee or commission system (depending on its make

that selects judges based on merit, character and diversity; it is obligated to con-
sult with the Lord Chief Justice and one other person who has held this post or
has other relevant experience, and in making recommendations to the Lord
Chancellor, explain whether the Commission followed the advice of the statu-
tory consults). A recent advisory report has recommended that the Supreme
Court’s Selection Committee be modified, so as to reduce the numbers of
judges on it and ensure more gender and ethnic diversity. See U.K. Ministry of
Justice, Report of the Advisory Panel on Judicial Diversity (February 2010),
available at <http://www.justice.gov.uk/publications/judicial-diversiy-report.
htm>. For a discussion of the possibility of further parliamentary involvement
in selecting supreme court justices in the U.K., see M. L. Clark, Introducing a
Parliamentary Confirmation Process for New Supreme Court Justices: Its Pros
and Cons, and Lessons Learned from the U.S. Experience, 43 Public Law 464
(2010).

150 See Garoupa/Ginsburg (note 136), at 128-129; L. Bierman, Judicial Inde-
pendence: Beyond Merit Selection, 29 Fordham Urb. L. J. 851, 860 (2002); J. M.
Shepherd, The Influence of Retention Politics on Judges” Voting, 38 J. Legal
Stud. 169 (2009) (finding evidence that judges respond to political pressures to
win re-election or reappointment); L. L. Berg et al., The Consequences of Judi-
cial Reform: A Comparative Analysis of the California and Iowa Appellate
Court Systems, 28 W. Pol. Q. 263 (1975).

151 See Malleson (note 141), at 41-44 (describing, inter alia, how the Ontario
commission personally wrote to 1200 women lawyers asking them to consider
applying for judgeships); cf. B. M. Henschen/R. Moog/S. Davis, Judicial
Nominating Commissioners: a national profile, 73 Judicature 328, at 334 (1989-
1990) (finding increase in women on judicial nominating commissions since
1973 but also finding that the commissioners “on the whole remain overwhelm-
ingly white [...] and reflective of both an educational and occupational elite”).
Experience in the United States is mixed, leading some scholars to conclude that
at least at times, “merit plans” have produced less diverse benches in terms of
race, ethnicity, religion and gender than other systems in use. See, e.g., Shuger-
man (note 143), at ch. 11 (the Missouri plan) (forthcoming 2011) (summarizing
the literature); H. R. Glick/C. E. Emmett, Selection Systems and Judicial Char-
acteristics: Recruitment of State Supreme Court Judges, 70 Judicature 228, at


http://www.justice.gov.uk/publications/judicial-diversiy-report.htm
http://www.justice.gov.uk/publications/judicial-diversiy-report.htm

72 Jackson

up), may also be able to focus on the technical qualifications of judges
in a manner that goes beyond the political process. And if lay members
as well as elected officials or members of government are included,
some argue that interests in democratic participation are better served.

On the other hand, such systems may rule out “maverick” talents that
would benefit the bench, tend towards a degree of homogeneity in cre-
dentialing or views, and obscure rather than increase the transparency
of the powers behind the nominating process;'5? selection by a single
head of government may result in more transparency and accountabil-
ity, than selections by large multi-member commissions. Moreover,
questions of diversity are not contiguous with the issue of independ-
ence.’® And by diffusing the power to appoint to a sizable committee,
made up of representatives from different sources, it is possible that ac-
countability for appointments may be diminished and diffused, rather
than being enhanced.

Nomination by a single elected official bears the risks of allowing a sin-
gle person or party to exercise too much control over who sits on high-
est courts; it might be particularly avoided in settings in which a politi-
cal process is seeking to make a “clean break” with prior authoritarian
or dictatorial regimes. Nominations by a single person — at least in the
absence of widespread consultation, whether mandated or as a matter of
convention — may also narrow too much the field of candidates, espe-
cially among those groups newly entered into the legal profession. Yet

233 (1986-1987) (finding that ”merit selection appears to limit the recruitment
of minorities” in terms of religion as compared to partisan or nonpartisan elec-
tions and also finding that merit selection judges did not have greater judicial
credentials than judges chosen through other methods); M. S. Hurwitz/D. N.
Lanier, Women and Minorities on State and Federal Appellate Benches, 1985
and 1999, 85 Judicature 84, at 85 (2001-2002) (concluding that “[a]ppellate
courts are becoming more diverse — and selection method no longer seems asso-
ciated with the characteristics of those selected for the bench;” noting conflicts
in older studies on whether the merit selections systems do or do not enhance
diversity).

152 See J. Allan, Judicial Appointments in New Zealand: If it were done when
‘tis done, ‘twere well it were done openly and directly, in: Malleson/Russell
(note 28), at 103.

153 See Garoupa/Ginsburg (note 121), at 128 (finding that de facto judicial
independence scores do not increase with the use of stronger judicial councils);
see also id., at 129 (suggesting that “the emergence of judicial councils as an in-
ternational ‘best practice’ for promoting judicial independence and quality may
be unjustified”).
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having a single public official charged with nominations may concen-
trate accountability in a single location; and in well functioning democ-
racies, public officials may be responsive to public opinion even in
situations in which they posses legally unfettered powers of appoint-
ments.!>* Nomination by a single official with confirmation required by
a parliamentary body, assures “political input” and offers the possibility
of checks on power, as does divided nominations among different
sources (which, however, may diminish to some extent the focus and
hence accountability of public decisionmaking).

Though there are undoubtedly differences in these selection mecha-
nisms, their connection to independence — at least in systems that al-
ready provide for long tenure — is at best indirect. As argued earlier,
having appropriate forms of influence on the composition of a Court
may enhance its legitimacy which in the long run may enhance the
practical independence with which it can act; and there may be reason
to think that political appointments, coupled with strong tenure and
salary protections, at once yield good levels of judicial independence
and political accountability.’® In comparing mechanisms, much de-
pends on the details — who are the members of the commission that
makes recommendations; who selects them; does the commission essen-
tially choose or take the initiative in identifying the nominees, or does it
act as a check on executive choice. Given the complex valence of inde-
pendence, and the competing advantages — for judicial independence in
all of its meanings — of different selection systems, a certain degree of
caution should be exercised in efforts to prescribe single forms of selec-
tions for what may be very different environments. Real caution should
be exercised in making claims about particular selection methods pro-
moting judicial independence — whether or not a method does is relative
to what it is replacing; and depends both on structural details and the
legal culture in which it is used.

154 Allan (note 152), at 107-117.

155 Cf. Van Rooyen v. State (note 3), at paras. 106-107 (concluding that “[t]he
mere fact [...] that the executive and the legislature make or participate in the
appointment of judges is not inconsistent with the separation of powers or the
judicial independence that the Constitution requires” and finding support for
this conclusion from the appointment processes of Australia, the U.S., Canada
and Germany).
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2. Dissent — Competing Traditions of Justification, Divergent
Conceptions of Law, Changing Historical Contexts

In the Anglo-American traditions of common law adjudication, it is
customary for each judge on a multi-member court to feel free each to
give a separate opinion. This practice of “seriatim” opinions by each of
the different members of a collegial appellate bench continues, for ex-
ample, in the Australian High Court, and, it would appear, in the U.K.
(though, in what some regard as a significant development, some recent
decisions of the new Supreme Court are denoted “Judgment of the
Court”);15 commenters for decades have debated the effects of the mul-
tiplicity of opinions often found in decisions of the U.S. Supreme
Court. When John Marshall, the third Chief Justice of the United States
Supreme Court, sought in the early 19" century to corral his colleagues
into joining a single opinion (with notable success), some important
public figures — including Thomas Jefferson — raised strong objection,
suggesting that hiding the varying opinions of the justices from the
public was inconsistent with traditions of reason giving that legitimized
the act of judging in a democracy; joint opinions deprived the people of
the knowledge of divergences among the justices, enabling judicial
“laziness” and undue concentrations of power in the Chief Justice.!s” In
the U.S. context, the justices of the Supreme Courts have always been
free to dissent; norms and practices of the degree of unanimity and dis-
sent have varied over time. 15

Unanimity has been praised as contributing to the clarity and predict-
ability of the law. A profusion of separate opinions have been criticized
as creating confusion for lawyers and lower courts, and as detracting
from public regard for law as an independent source of norms, inde-

156 See, e.g., What’s Old is New: The UK Supreme Court, in: Metropolitan
Corporate Counsel, January 2010, at 28 (editors” interview with I. Lidsky);
O’Brien v. Ministry of Justice, Trinity Term, 2010, UKSC34 (28 July 2010).

157 See, e.g., D. M. Roper, Judicial Unanimity and the Marshall Court - a
Road to Reappraisal, 9 Am. J. Legal Hist. 118, at 118 (1965) (describing Jeffer-
son’s view that issuing opinions of the court was a “dangerous engine of con-
solidation” under a “crafty” chief judge, and a product of the laziness of other
members); see also P. W. Kahn, The Reign of Law, at 101-124, 211-219 (1997)
(describing Marshall’s work in getting to single opinions as suggestive of the
impartiality of law or law as the clear will of the people).

158 See generally Bloch et al. (note 68), at 583-634 (summarizing and excerpt-
ing literature on dissent).
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pendent from the personal opinions of the judges.! The present U.S.
Chief Justice, John Roberts, has also argued that unanimity would have
the beneficial effect of tending to produce “minimalist” opinions on
which justices of divergent views could agree.’® Yet the ability to file
separate opinions or dissenting opinions has been praised by others as
contributing both to judicial independence, insofar as it allows or en-
courages each judge to develop his or her own independent judgment
about the law, and to the positive development of the law, in at least
two ways: Separate opinions, it is argued, improve the current decision
by challenging the majority in the case at hand to improve defects in its
reasoning, and may also improve the subsequent course of the law by
laying down a way of thinking about the legal issue whose correctness
may be vindicated in future decisions.!¢! Finally, it is suggested, separate
opinions improve the ability of lawyers and the public to evaluate the
majority’s judgments, contributing to various forms of democratic deci-
sionmaking and accountability.’2 The debate in the U.S., however, is
over how much, not whether, to have separate or dissenting opinions.!63

159 See, e.g., J. Laffranque, Dissenting Opinion and Judicial Independence, 8
Juridica International 162, at 168-169 (2003) (also noting separate opinions as
possible threat to independence promoting benefits of secrecy of deliberation);
see also D. Dickson (ed.), The Supreme Court in Conference, 1940-1985, at 881
(2000) (suggesting that if dissents increase, the Court’s authority might suffer).
For a measured discussion of the benefits and risks of different types of dissent,
see R. B. Ginsburg, Speaking in a Judicial Voice, 67 N.Y.U. L. Rev. 1185, at 1202
(1992); R. B. Ginsburg, 20th Annual Leo and Berry Eizenstat Memorial Lec-
ture, The Role of Dissenting Opinions, 21 October 2007, available at
<http://www.supremecourt.gov/publicinfo/speeches>.

160 See R. Heberle, Roberts Calls for Consensus on Court, The Hoya.com
(21 May 2006), available at <http://www.thehoya.com/note/5400> (reporting
on Chief Justice Roberts’ Commencement Address, at Georgetown University
Law Center, at the end of his first Term in May 2006), reprinted in Bloch, et al.
(note 68), at 595-596.

161 See, e.g., W. J. Brennan Jr., In Defense of Dissents, 37 Hastings 427 (1986);
A. Scalia, The Dissenting Opinion, 1994 J. Sup. Ct. History 33 L. J. 427, at 428-
438 (1986). (It is easy to see how an internally circulated dissent might improve
majority opinions, but this function could arguably be performed without actu-
ally publishing the internal dissent.).

162 For a suggestion that allowing dissent performs a coordination function
in systems with decentralized judicial review, see J. Ferejohn/P. Pasquino, Con-
stitutional Courts as Deliberative Institutions: Towards an Institutional Theory
of Constitutional Justice, in: W. Sadurski, Constitutional Justice, East and West:
Democratic Legitimacy and Constitutional Courts in Post-Communist Europe
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In other countries, a different tradition prevails, one in which collegial,
appellate courts issue their public judgments in a single voice, notwith-
standing the possibility of internal dissent. In France and Italy, for ex-
ample separate opinions are not permitted; nor by practice do they is-
sue in the European Court of Justice.!™* In these kinds of contexts, a

norm forbidding the issuance of separate opinions, it has been argued,
enhances the independence of the Court, in important measure by re-
moving the form of individual accountability that having signed sepa-
rate opinions creates.'5 Moreover, Mitchell Lasser has argued, the justi-
ficatory tradition, and legitimacy, of the French legal system’s appellate

in a Comparative Perspective, at 33 (2002). Query, though, whether the decen-
tralized character of review and the multiplicity of courts with authority to
pronounce might be thought to favor unanimity rules within courts, precisely
on coordination grounds? Their argument may be limited to dissenting practice
in the Supreme Court; but the claim that separate opinions provide more guid-
ance to the lower courts seems empirically quite contestable, at odds with doc-
trine forbidding lower courts from departing from Supreme Court precedent
even if they believe the Court itself would overrule a prior precedent, and at
odds with the grounds typically offered to justify the practice. The authors may
have withdrawn from this claim in later work. See Ferejohn/Pasquino (note 23),
at 1699 (suggesting that the external focus of deliberation in the U.S. Court,
with its many separate and dissenting opinions, means that “the state of law can
remain unsettled, hopeless and futile activities may be needlessly encouraged,
and inadequately reasoned doctrine can be produced”).

165 Dissatisfaction with the volume of separate opinions has led to some
rather novel proposals. See, e.g., C. S. Lerner/N. Lund, Judicial Duty and the
Supreme Court’s Cult of Celebrity, Geo. Wash. L. Rev. (forthcoming) (arguing
for adopting a rule that all opinions, majority opinions and separate opinions,
must be anonymous so that individual justices would not be motivated by a
quest for personal glory in writing dissents or other separate opinions).

164 See Voeten (note 54), at 403 (commenting on the tradition of no dissents
on the ECJ, and suggesting it derived from the civil law legal systems of the
participating states). See also Volcansek (note 126), at 31 (linking absence of
published separate opinions in Italian Constitutional Court with that court’s
independence).

165 Tn addition, the time pressure of decisionmaking in reviewing laws in the
French Conseil Constitutionnel may contribute to the desirability of a practice
involving relatively short, single opinions. See Ferejohn/Pasquino (note 163), at
33-34.
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bodies resides in a bifurcation between the court’s public opinion, and
the accompanying discourse of commentary and critique.!6¢

A requirement of unanimous anonymous judgments may help protect
the judges from undue forms of pressure. This may be a particularly
pressing concern for those supranational courts whose selection meth-
ods (one judge per member state) create a particular risk of the judges
being expected by their own states to act on behalf of that state, rather
than as an impartial member of an international adjudicatory body. It is
not only the international character of a tribunal and having its mem-
bership composed of judges proposed by each of the different states
that undergirds this claim, but the fact that the judges on these tribunals
serve relatively short terms, thereby creating more of a risk that a judge
might be subject to external influence, whether consciously or uncon-
sciously, were her judgments on a controversial subject individually
publicly reported.!” Moreover, to the extent that unanimity is associ-
ated with a view of law as having single answers to difficult questions,
unanimous judgments may also protect the independence of judges (not
only on supranational courts but also on relatively new constitutional
courts in systems trying to establish traditions of judicial independence)
by sheltering them under the aegis of the voice of the law.

To those accustomed to the Anglo-American tradition of dissent, it
might seem that any gains to the independence of the judiciary as a
whole from mandatory public unanimity would come at the sacrifice of
individual judicial independence; yet one might look at the matter quite
differently. First, to the extent that a tribunal has an associated court of-
ficer, like the Judge Advocate Generals in the ECJ, who issue their own
separate (and public) opinions prior to the Court’s judgment, the possi-
bility of legal divergence is preserved in the public eye. Second, as Pro-
fessor Lasser’s work in connection with the French courts suggests, the
absence of published opinions does not necessarily imply the absence of
vigorous internal dissent and debate, functioning as a check on the
court and manifesting — internally — the independence voices of the dif-

166 See M. Lasser, Judicial Transformations (2009); M. Lasser, Judicial Delib-
erations (2004).

167 See, e.g., Ferreres Comella (note 17), at 48 (noting that anonymity helps
secure judges against external pressure if they speak with a single voice, and
specifically helps protect judges from pressures from those they might turn to
for jobs later).
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ferent judges.!®® Moreover, a focus on internal deliberation, associated
with systems that either prohibit separate opinions or in which they are
rare, may actually be related to an improved quality of decisionmaking:
as Professors Ferejohn and Pasquino have written, “‘anonymity’ may
well facilitate internal deliberative practices by making members ame-
nable to compromise and mutual persuasion and not giving them a rea-
son to have pride in their jurisprudential consistency as individual
judges.”169

Thus, a rule of apparent unanimity, even when a court is split, if rigor-
ously enforced through confidentiality protection of the internal delib-
erative process, may help protect individual jurists from undue outside
influence and nonlegal pressures, without necessarily interfering with
their internal deliberative independence. Where judges serve for short
terms and can be reappointed, there may be particular concern for the
possibility of repercussions from public dissent. In systems that adopt
short terms with possibility of reappointment, one might imagine that
they do so precisely to assure the kind of public accountability that
would (arguably) be thwarted with a rule of anonymity; yet, one could
also imagine, that the reasons for insisting on judges from member
states is to assure that all perspectives from different national traditions
are available in the discourse, not to have the judge be an advocate for a
particular country’s point of view. The difference may be a fine one, but
this understanding accommodates in theory schemes that require mem-
ber judges from or nominated by particular member states and that also
prohibit public reporting of dissenting views.

Although T have suggested that unanimous reporting of judgments may
be a particularly pressing need where judges are all appointed by mem-
ber states to a federal or quasi federal body and where the risks of a
judge feeling beholden to his own country are very high, it must be
noted that the two supranational European courts have different rules.
In the EC]J, separate opinions are not allowed; in the European Court
of Human Rights, they are allowed and not unusual in practice. Both
tribunals have a seat for a judge from or proposed by each member state

168 See Lasser (note 167); Ferejohn/Pasquino (note 23), at 1692 (distinguish-
ing two kinds of deliberation, internal and external; purpose of internal delib-
eration is “the effort to use persuasion and reasoning to get the group to decide
on some common course of action”).

169 Ferejohn/Pasquino (note 23), at 1695 (emphasis added); see also Fere-
john/Pasquino (note 147), at 35.
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to the respective treaty.!”" Each has had relatively short, six year renew-
able terms of service, though under Protocol 14 of the ECHR, which
entered into force 1 June 2010, the terms have now become nine year
nonrenewable terms.'”! Nonrenewability and the lengthening of the
term both might be thought to “fit” better with the practice of individ-
ual dissent; for in the absence of these structural features, it might be
thought more likely that some forms of individual disagreement might
reflect a judge’s dependence on appointing authorities, rather than her
independence of mind; yet the ECtHR has until recent months had
short renewable terms and has allowed separate opinions.!”

Is allowing separate opinions or dissent on the highest “constitutional
decisionmaking” adjudicatory body generally or universally advisable?
One recent study suggests that allowing separate opinions is more con-
ducive to the development of a human rights consciousness: “Separate
opinions have been symbolic in the creation of a European human
rights discourse because they are personal voices in that discourse
which qualify the institutional voice of the Court.””* Is allowing “per-

170 See Volcansek (note 146), at 380 (describing “unwritten rule” on ECJ that
one judge will come from each member state). However, as discussed below,
next note, the two tribunals differ in their approaches to having “national”
judges assigned to particular panels.

171 See European Convention, Article 23, as amended by Protocol 14. Inter-
estingly, the ECtHR requires a “national judge” to be part of the panel for cases
against that state (e.g., if case is against Russia there must be a Russian judge on
the panel that hears the case); there is no comparable requirement for the Euro-
pean Court of Justice. See the “Consolidated Version of the Rules of Procedure
of the Court of Justice”, Notices from the European Union Institutions, Bod-
ies, Offices, and Agencies, 2010 (C 177/01), 2 July 2010, available at <http://cu
ria.europa.eu/jcms/upload/docs/application/pdf/2010-04/rp.en.pdf>. One re-
cent study found, somewhat to its authors’ surprise, that in cases where the
ECtHR finds a violation the “national” judge is rarely alone in dissent; “[m]ost
often, where the national judge is a dissenting judge, one or more other judges
also dissents.” R. C. A. White/I. Boussiakou, Separate Opinions in the Euro-
pean Court of Human Rights, 9 Human Rights L. Rev. 1, 49 (2009). This study
also found that in the ECtHR, most decisions (80%) were not unanimous.

172 See Voeten (note 40), at 425-426 (reporting data showing some tendency
of ECtHR national judges to vote with their own government to a greater ex-
tent than other judges, whether the home government won or lost, though also
finding a “good amount of independence” in the national judges’ voting pat-
terns).

173 White/Boussiakou (note 171), at 60.
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sonal voices” of judges an enactment of the focus on the individual that
is a principal concern of human rights law? If so, should it be seen as an
expression of a personal “right” of the judges to express their opinion?

In a recent book, Professor Victor Ferreres Comella argues in favor of
separate or dissenting opinion for a different set of reasons, sounding in
the workings of democracy and based on an evolutionary understand-
ing of law. His work is focused particularly at the level of constitutional
court decisionmaking, even in systems that do not permit dissent in the
decisions of the ordinary courts. Acknowledging the risks to the goals
of securing judges from undue outside pressures and of reinforcing the
authority of the Court vis a vis the public that the practice of (anony-
mous) single opinions of the court is meant to promote, he and others
argue nonetheless that the special role of a constitutional court in a de-
mocracy favors allowing separate opinions;'’ because the constitution
speaks to the most fundamental questions of justice and liberty, which
may be very controversial, internal disagreements should be made pub-
lic to “enrich[h]” the “democratic conversation”. 17> Many other com-
mentators agree; Professor Lani Guinier, for example, has written on
the democracy-enhancing potential of dissents, especially oral dis-
sents;!”6 and the public debates in the United States between Justices
Scalia and Breyer over interpretive approach have been praised on simi-
lar grounds. Yet the experience of, say, France, suggests that unanimity
is not necessarily correlated with an absence of vigorous democratic
discussion, as a number of the Conseil Constitutionnel’s unanimous
rulings have resulted in constitutional amendments to in effect overturn
the judgment.!”” So, one might ask, whether the relative contribution of
open judicial debate to democratic discourse varies depending on the
capacity of parliamentary or civic organs to carry on a rich debate, and

174 In addition to Ferreres Comella’s work, see Laffranque (note 159), at 170-
172.

175 Ferreres Comella (note 17), at 49; cf. White/Boussiakou (note 171), at 57
(noting that Judges of the Strasbourg court favor continuing the practice of
separate opinions in promoting debate among the judges and in making trans-
parent the nuances and disagreements of the court).

176 See L. Guinier, The Supreme Court, 2007 Term: Foreword: Demospru-
dence Through Dissent, 122 Harv. L. Rev. 4 (2008).

177 See supra, note 83.
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possibly, with the ease of amendment or of legislative forms of overrul-
ings of court decisions.!7

Second, Ferreres Comella and others suggest, publication of judges’
disagreements signals to the public that there “is room for evolution
and reconsideration of the issues in the future”.!”” This point brings to
mind the jurisprudential (and sociocultural) underpinnings of the de-
bate over dissent and separate opinions in constitutional courts.!8 For
those who believe law is not “evolutionary,” the argument for publica-
tion of dissents on this ground is inapt. Such jurists still might believe in
the value of dissent, at least internally, in trying to assure that the court
correctly decides the law; but whether the dissent should be published
might on this theory depend also on the role of stare decisis or similar
doctrines in supporting the authority of the court, and the openness of
the legal culture to the evolutionary view of the law, a view already well
accepted in, for example, the jurisprudence of the ECtHR.

It has also been suggested that “the very fact that the publication of dis-
sents is authorized helps reinforce the authority of judicial decisions
when they really are unanimous.”’8! True enough; but whether one
thinks differential degrees of authority are desirable to communicate
might depend not only on a jurisprudential view of the law but also on
an evaluation of the stability (and desirability in a particular context) of
adherence to the rule of law (in the form of compliance with court

178 Ferreres Comella (note 17), at 62, also suggests that one of the advantages
of publishing dissent is to give the public a measure of the intellectual rigor of
the government and of those challenging the statute. This is an advantage on the
assumption that in a democracy, a public response can appropriately be had,
emphasizing again the possible relationships between arguments for judicial
dissent and assumptions about the appropriateness of political disagreement
with the Court’s decisions.

17 Ferreres Comella (note 17), at 49. For a slightly different point, see
White/Boussiakou (note 171), at 57 (noting judges views in favor of separate
opinions as indicating that legal issues are not always so clear cut) see also Laf-
franque (note 159), at 171 (describing as a “primary function of the dissenting
opinion [...] the development of law [...]”). This justification might be applica-
ble to many jurisprudential views; there is no necessary association between a
particular interpretive approach, viz, originalism vs. purposivism, and the de-
gree of certainty the approach is likely to produce in its practitioners as to the
correct answer to legal problems.

180 Cf. Ferejohn/Pasquino (note 162), at 23 n. 6 (linking shifting dissent prac-
tice in the U.S. Court to the “increasingly pluralist culture”).

181 Ferreres Comella (note 17), at 49.
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judgments).'82 Defenders of the forced public unanimity model, by con-
trast, argue that judicial authority (and thus, presumably, the court’s in-
stitutional independence) may be reinforced by “prevent[ing] unwar-
ranted distinctions being made by the public about a particular deci-
sion’s significance based on whether it had been reached unanimously
or by majority verdict.”'83 Concerns for inviting noncompliance with
non-unanimous decisions are implicit here, thus suggesting that the bal-
ance of costs and benefits of disclosures on this account may depend on
other aspects of attitudes towards the rule of law.

Finally, it is argued, the publication of dissenting opinions may have
benefits to the dignity of those in the minority or on the losing end of
the judgment. Laffranque suggests that the d1ssent1ng op1n10n guaran-
tees dignity to the judge who remained in the minority,” and Ferreres
Comella notes the possibility that being aware of dissenting opinions
may diminish the humiliation of those who suffer defeat — whether the
government or the challengers.!8* The notion of a court opinion as a
form of humiliation for the loser might itself be a distinctively Euro-
pean concern, reflecting longstanding cultural commitments to honor
and dignity that some comparativists have distinguished from U.S. legal
traditions.!$5 Moreover, some work on procedural justice has suggested
that an adverse court judgment may not have this effect at all, if the par-

182 Ferreres Comella particularly favors allowing dissents in constitutional
courts in the European model, where lower courts issue judgments in a univo-
cal way; and if one believes that the law before the courts should be understood
as evolutionary, and if there is generally good compliance with judicial judg-
ments, there is much to this argument.

183 A. O. Sherif, The Freedom of Judicial Expression, in: K. Boyle/A. O.
Sherif (eds.), The Right to Concur and Dissent: A Comparative Study, in: Hu-
man Rights and Democracy: The Role of the Supreme Constitutional Court of
Egypt, at 144 (1996). For an analogous concern with respect to whether stare
decisis should apply with less force to prior decisions decided by a narrow ma-
jority, see Payne v. Tennessee, 501 U.S. 808, 853-854 (1991) (J. Marshall, dissent-
ing) (emphasis added) (“[TThe majority’s debilitated conception of stare decisis
would destroy the Court’s very capacity to resolve authoritatively the abiding
conflicts between those with power and those without. If this Court shows so
little respect for its own precedents, it can hardly expect them to be treated
more respectfully by the state actors whom these decisions are supposed to
bind [...]?).

184 Ferreres Comella (note 17), at 62; Laffranque (note 159), at 169.

185 See J. Q. Whitman, The Two Western Cultures of Privacy: Dignity Versus
Liberty, 113 Yale L. J. 1151 (2004).
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ties feel that their concerns have been fully and fairly aired. Perhaps im-
plicit in the concern over party humiliation is a conception of the capac-
ity of a court, and its judgments, to weave or support the bonds of civic
trust, by enabling parties with different views on the merits or about in-
terpretation to feel like full participants in an important legal conversa-
tion.’8¢ Acknowledging the force of losing views in an opinion of the
court might further this goal;'¥” hearing dissenting justices agree with
one’s position in public might produce a greater sense of vindication (or
“consolation”).!88 But it is also possible that knowing that four out of
nine justices were persuaded, but five were not, will heighten the losers’
anger.’® Whether publishing dissents will create more or less public
trust, or anger, are in some respects empirical questions, the answers to
which do not seem obvious.

186 In this sense, the presence of separate opinion may be seen as much as a
mirror as a contributor to a high degree of pluralism or disagreement about ap-
propriate interpretive approaches to legal problems. See also supra notes 179,
182.

187 Cf. T. R. Tyler, Why People Obey the Law, at 161-165(1990) (emphasiz-
ing importance of perception of fair process to acceptance of results even by
those who disagree with them and describing as elements of fair process the op-
portunity to present arguments, being listened to and having one’s view consid-
ered by an unbiased decisionmaker); T. R. Tyler/K. Rasinski, Procedural Jus-
tice, Institutional Legitimacy, and the Acceptance of Unpopular U.S. Supreme
Court Decisions: A Reply to Gibson, 25 Law & Soc’y Rev. 621, at 622-623
(1991) (providing evidence that procedural justice may influence public accep-
tance of court results indirectly, by influencing perceptions of the courts’ le-
gitimacy).

188 See White/Boussiakou (note 171), at 57 (explaining Strasbourg judges’
views that publication of separate opinions offers “consolation” to the losing
party in knowing that some judges agreed).

189 Moreover, if it is the general practice of a court not to publish dissent, it is
possible that more losing parties will feel better about their losses than in a sys-
tem where dissents are published; if a losing party receives no or only a single
dissent she may feel worse than if all judgments are unanimous and the loser
can tell herself a story about probable dissent within. This possibility reinforces
my view, in text above, that these arguments are based on empirical assump-
tions that are at this point difficult to establish by evidence.
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ITI. Concluding Remarks

There may be irresolvable quasi-empirical, quasi-normative disagree-
ment on a number of the features discussed above, including whether
political selection or nominating commission selection will yield “bet-
ter” or more “independent” judges, or whether it is consequentially
good or normatively appropriate for judges to write individual opin-
ions, or have the capacity to do so, or whether the members of a multi
member court speak only in a single collegial voice, suppressing public
dissent. Empirically, one might wonder whether encouraging multiple
separate opinions may publicly commit justices to particular positions
in ways that make open-minded judicial compromise in obtaining
“court” positions more difficult.’? Normative disagreement may be re-
lated to jurisprudential understandings of the nature of law: if law is
seen as a form of “inquiry,”"! per Patrick Glenn, it would seemingly be
hospitable to multiple voices. Or if a court is understood to have the
power to “evolve” what “the law” is, having internal disagreements
publicly expressed along the way may well contribute to the “evolu-
tionary” task. But those who view law as the fixed command of a sover-
eign, until that “law” is changed by authorized political (i.e., nonjudi-
cial) processes, may favor the clarity and univocality of the unanimous
opinion.

In addition to jurisprudential and normative differences, and competing
empirical assumptions, all of which may undergird different normative
views about the value of unanimity compared to dissent, or the impor-
tance of a nonpolitical “merit” selection system, there may be other fac-
tors of history and context that are relevant. I mentioned above the
question of compliance with judicial judgments: one might imagine that
in a society with a weak tradition of complying with court judgments,
rules of unanimity might for a time produce greater clarity and thus in-
crease the chances of compliance. Moreover, if a court is newly estab-
lished in a particularly fraught, divided society, there may be real bene-
fit from a rule of seeming unanimity, to avoid fanning flames of dis-
agreement by revealing the nature of divisions among a court.

One way of understanding both the ECJ and the US Supreme Court’s
move under John Marshall towards more unanimous opinions is as an
institution-building device, designed to promote the independence of a

190 See Ferejohn/Pasquino (note 23), at 1695.
191 See H. P. Glenn, Persuasive Authority, 32 McGill L. J. 261 (1987).
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fairly weak and fragile judicial body in a newly formed and not yet
fully stable federation or confederation. What the US experience sug-
gests is that norms of dissent, and their perceived relationship to inde-
pendence, may shift over time, as views of law change.!92 Whether the
ECJ, or the European constitutional courts, should move to allowing
separate opinions is, this essay suggests, not a question with a generi-
cally correct answer, in either direction. Likewise, whether nominating
commissions will yield “better”, more diverse, and more independent
jurists than other appointment mechanisms giving authority to existing
political office holders is likewise a question that does not have a ge-
neric answer, but will depend on other structural features, more general
aspects of the particular country’s history and legal culture,!%> and on
(perhaps) normative disagreements about what types of characteristics
the best judges should have, and, empirically, the best way to get there
in a particular polity. What is “better” may depend on conceptions of
the relationship of demographic representativeness to the quality and
legitimacy of judging.

More generally, it is important to recognize that the independence of
courts may be dependent on there being sufficient accountability
mechanisms, that independence and accountability are not necessarily
opposed qualities of a system of judging in a democracy but interact
with each other in complex ways. For example, absent a selection sys-
tem that guarantees each member state a representative, perhaps supra-
national courts would not be given the jurisdiction that they enjoy to
decide independently; perhaps allowing member states some autonomy
in how they select members is related to their willingness to allow the
functioning of an independent supranational court.! Perhaps separate
opinions make a court more “accountable,” in the sense of providing
more information about the members’ public views (and may enable
monitoring of the degree to which individual justices are consistent
with their own prior opinions); but perhaps the publication of individ-
ual opinion will make judges with long and secure tenures more in-
clined to be self-defensive about their own jurisprudence in the face of

192 See R. Post, The Supreme Court Opinion as Institutional Practice: Dis-
sent, Legal Scholarship, and Decisionmaking in the Taft Court, 85 Minn. L.
Rev. 1267 (2001).

193 See Bell (note 71), at 60.

194 Cf. Volcansek (note 146), at 381 (noting that during the Maastricht Treaty
negotiations, member states “rejected a proposal from the European Parliament
to lengthen judicial tenure to twelve-year non-renewable terms”).
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public critique, and less able to take a freshly independent look.
Whether separate opinion practice makes a court (or its justices) more
independent in applying and pronouncing the law is a question that
simply cannot be answered in the abstract. To further complicate mat-
ters, there may be rough equivalencies in the production of appropriate
degrees of independence in many combinations, or “packages” of fea-
tures.! One ought, therefore, to approach with caution efforts to de-
velop detailed ‘best practices” guides to judicial independence, at least
insofar as those guides are intended to be transformed into rigid consti-
tutional or quasi-constitutional rules.

195 See L. Kornhauser, Is Judicial Independence a Useful Concept?, in: Bur-
bank/Friedman (note 9), at 53 (discussing the idea of “multiple realizability,”
that “[c]ourt systems with very different structural features provide sufficient
independence to promote both political stability and economic development”);
cf. Garoupa/Ginsburg (note 136), at 104 (arguing that the diversity of judicial
selection systems suggests the absence of consensus on how best to secure inde-
pendence).



Judicial Accountability and Conduct: An
Overview

Giuseppe Di Federico

A. Introduction

One of the most visible aspects of the evolution on the modern democ-
ratic state is the increasing political, social and economic relevance of
the judiciary. The diffusion of legislation protecting a wide range of
citizens” social and economic interests has generated ever increasing oc-
casions for citizens to resort to judges for the protection of their rights
(e.g. regarding human rights, health, social security, education, labour
relations, family relations, commercial relations, customer’s rights, even
recreational activities and the media). Indeed, there are very few areas of
vital interest for citizens that have remained untouched by judicial deci-
sions.! Such phenomena are mainly due to the so-called law explosion
and the changing nature of legislation connected to the development of
the welfare state. Moreover, the dangerous evolution of criminal activi-
ties — from those in the metropolitan areas to those that have acquired
an international dimension — has made judicial repression of crime ever
more important. Indeed, the very development of the welfare state has
had important consequences also in the criminal sector, insofar as the
state and other public agencies have become the main spending subjects,
with the consequence of increasing the occasions for corruption, now
present at an unprecedented level. Furthermore, because the proper
working of the judicial system is a key factor in attracting foreign in-

U The literature on this phenomenon is quite ample. See, for example, L.
Friedman, Total Justice (1985); K. Malleson, The New Judiciary. The Effects of
Expansion and Activism (1999).

A. Seibert-Fohr (eds.), Judicial Independence in Transition: Strengthening the Rule of Law 87
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vestments, it is also a relevant factor of economic development.2 One
can therefore certainly say that the very well-being of the citizens and
of the community as a whole has become far more dependent on the
content of judicial decisions and on the expediency with which they are
rendered than in the past. For these and other reasons the workload of
the courts has increased considerably and the activities and responsibili-
ties of judges have become far more complex. Moreover it has become
quite evident that the professional qualifications now required for the
proper exercise of the judicial role go far beyond the necessary knowl-
edge of the law and the skills required for its interpretation in concrete
cases.’

Such developments in the political, social and economic scope of judi-
cial power has in turn spurred, in some democratic countries more than
in others, the search for adequate means to render the judiciary more
accountable and efficient while at the same time safeguarding its inde-

2 See the reports “Doing Business” of the World Bank, available at <http://
www.doingbusiness.org/ExploreTopics/EnforcingContracts/?direction=Asc&
sort=3>.

3 The trend to include qualities other than those related to juridical knowl-
edge among those required for the proper exercise of the judicial function
emerges quite clearly in an analysis of the developments that have taken place in
the processes of recruitment and professional evaluation of judges, as well as
those that have taken place in their programs of initial and continuing educa-
tion. In Germany, for example, evaluations made both in the processes of re-
cruitment and of periodic professional evaluation in the course of the career in-

» <

clude “qualities” like “ability to work under pressure”, “openness toward new
technologies”, “ability to work in team”, “ability to mediate” and many others
that have little to do with knowledge of the law and capacity to apply the law in
concrete cases. See J. Riedel, Recruitment, Professional Evaluation and Career
of Judges and Prosecutors in Germany, in: G. Di Federico (ed.), Recruitment,
Professional Evaluation and Career of Judges and Prosecutors in Europe, at 86
(2005), available at <http://www.irsig.cnr.it>. In other countries, like Austria
and The Netherlands, the process of recruitment includes psychological tests
which evaluate, inter alia, the capacity of the candidates to concentrate and op-
erate under stress, the capacity to work in a team, the capacity to mediate and
deal with conflicts. Such information as well as other data on the administration
of psychological tests has been collected by the author either during interviews
(in Austria) or by correspondence (for The Netherlands). Furthermore in an in-
creasing number of countries the programs of initial and continuing education
include topics other than those of a legal nature such as, for example, programs
intended to improve the capacity of the judges in organizing and managing their
work load, also with modern information and communication technologies.


http://www.doingbusiness.org/ExploreTopics/EnforcingContracts/?direction=Asc&sort=3
http://www.doingbusiness.org/ExploreTopics/EnforcingContracts/?direction=Asc&sort=3
http://www.doingbusiness.org/ExploreTopics/EnforcingContracts/?direction=Asc&sort=3
http://www.irsig.cnr.it
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pendence. To this end, in many states reforms in the area of judicial
governance have been implemented and/or are in the process of being
introduced and/or are the subject of an ongoing debate. Such reforms
or reform initiatives are intended to ameliorate the recruitment process,
initial and continuing education, professional evaluation (where perti-
nent), judicial ethics and discipline. In this chapter I will deal with judi-
cial ethics and judicial discipline while well aware of the fact that judi-
cial discipline is functionally interconnected with other aspects of the
governance of the judiciary. In fact, one might say that the greater or
lesser role of judicial discipline is, generally speaking, inversely related
to the quality of judicial recruitment, the effectiveness of initial and
continuing education, and the thoroughness of periodic professional
evaluations (where they exist).* In any case, judicial ethics play a crucial
role for the very legitimacy of the judicial function.

Leaving aside all the complex considerations that such a topic would
require, in general terms one can certainly say that the traditional le-
gitimization of the powers of the judge to decide on the rights of the
citizens was that his task was szmply that of applying the law to specific
cases.’ The responsibility for the substance of his decisions was there-
fore to be assigned exclusively to the legislators who, in turn, would be

4 The fact that judicial discipline plays a limited role when the system of
judicial recruitment is very rigorous has often been remarked. In an unpub-
lished report presented at a conference on judicial ethics held in London in 1996
Sir Thomas Bingham, then Lord Chief Justice of England, reminded us that in
the previous 300 years no English High Court Judge had been dismissed for
ethical reasons because of “the practice of appointing judges from a small pool
of candidates, sharing a common professional background and known person-
ally or for professional repute to those making and advising on appointments™.
Similarly, the stringent and complex procedures for the appointments of US
federal judges is considered the main reason why there is such a limited number
of US federal judges involved in judicial disciplinary proceedings. See for exam-
ple A. D. Hellman, Judges Judging Judges: The Federal Judicial Misconduct
Statutes and the Breyer Committee Report, 28 The Justice System Journal 426,
at 430 (2007).

5 Such a conception of the judicial role has dominated for at least two cen-

turies, i.e. at least from the time in which it was portrayed as such by Montes-
quieu in his famous book De I’Esprit des Lois (The Spirit of the Laws) of 1748.
The judge — to use Montesquieu’s definition — was merely the “mouth of the
law”. In such a conception of the zero power of the judge, differences in judicial
decisions on similar cases or revision of judicial decisions by a higher court
were, as a rule, considered to be due to differences in the professional qualifica-
tion and expertise of the different judges.
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responsible to the electorate. It is doubtful that such a representation of
the judicial role ever corresponded to reality or represented the actual
nature and substance of judicial work. However, the increasing role of
the judge in the definition of the actual content of the rights of the citi-
zens that has occurred in the last 40 to 50 years has made that tradi-
tional representation of the judge’s role even less credible and tenable
than in the past, to say the least. The very legitimacy of the judicial
function rests, far more than in the past, on the capacity of the judge
and of the judicial corps to acquire and maintain the confidence and
trust of the citizens and of the community. Hence a greater need that
the judge be not only independent and impartial, but also that his/her
behaviour within and without the office be such as to make them also
appear impartial and independent in the eyes of the citizens.

In the last decades, judicial ethics and judicial discipline have, in fact,
received unprecedented attention in many democratic states. One of the
most visible phenomena has been the adoption of codes containing, in
greater or lesser detail, rules of judicial conduct in an increasing number
of states, both in transitional countries as well as in countries of con-
solidated democracy. Furthermore growing attention has been devoted
in some states to other relevant aspects of judicial discipline, such as:
the rights of the judges under disciplinary proceedings; the search for
an adequate balance between transparency and confidentiality of disci-
plinary proceedings and disciplinary decisions; the adoption of proce-
dures to facilitate the citizens in addressing their complaints to the
competent authorities; the rights of the compliant citizen to be in-
formed of the outcome of their initiative; the inclusion of the topic of
judicial ethics in programs of initial and continuing education for
judges and in law schools. Reforms in those areas are more advanced in
some states than in others, and certainly the states that first addressed
the topic of judicial ethics and judicial discipline are ahead of others in
the adoption of reforms intended to render judicial discipline more ef-
fective, transparent and fair. Until ten years ago most of those aspects of
judicial discipline had been taken into consideration and regulated only
in the United States. In recent years they have been regulated to a cer-
tain extent elsewhere. Consequently, the amount of information we
could utilize in this chapter is available in great detail for the United
States, but less abundant or in any case limited, for other countries.
Furthermore, while for most of the Western European countries, the
United States and Canada I have far more information than that which
has been included in the reports presented in this book for those coun-
tries, for most of the other countries considered here the only informa-
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tion available to me in a language I can read is supplied in the country
reports published herein.

On the basis of the material available I decided that the most viable and
useful choice in writing this chapter was to give a synthetic overview
and discuss the more relevant innovations which have occurred in the
area of judicial conduct and discipline, and in particular the diffusion of
the codes of ethics, their monitoring and modifications, their proactive
function, the role of the citizens in disciplinary proceedings and the
protection of the judges’ rights and independence in the area of judicial
discipline. In the course of my presentation I will show that some of the
innovations in those areas are spreading across national borders. By this
I am in no way implying that those innovations will in the future be
adopted, or should be adopted as such, in other countries. My intent is
only to illustrate and discuss possible answers to challenges that are
real. I am fully aware that the great difference in the amount of infor-
mation available for the different countries will have as a consequence
that my presentation will appear cursory with regard to the countries
for which a substantial amount of documentation does exist, while it
will be of necessity limited for other countries.

Quite a few states have adopted codes of conduct not only for judges
but also for court employees, such as Romania, the Russian Federation,
and the United States, just to mention a few. The consideration of those
codes is outside the scope of this chapter. This is of course in no way in-
tended to mean that one should underestimate the considerable contri-
bution that the enactment of the codes for court employees might give
to the trust of the citizen in their justice system.

Finally, let me add that the codes containing rules or principles of judi-
cial conduct are variously labelled in different countries even if they
serve the same function. For the sake of simplicity and to avoid confu-
sion, I will use only the two most recurrent labels when making refer-
ence to the codes in general, that is: codes of judicial ethics and codes of
judicial conduct. Obviously, when I make reference to the code of a
specific country, I will use its official title.

B. Judicial Ethics and Enforceable Codes of Judicial
Conduct

The role of judges is inextricably tied to a set of characteristics and val-
ues that are essential for the very legitimacy of the judicial function.
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Prominent among those are that judges should perform their functions
with integrity, impartiality, and independence as well as diligence (inso-
far as justice delayed is justice denied). Judges are expected to perform
their work with competence and treat the litigants, witnesses and attor-
neys with courtesy and respect. They are furthermore expected to be-
have with honesty and propriety both on the bench and in their private
life so as to inspire trust and confidence in the community, avoiding
with care to behave in a way that demeans their high office.¢ Such val-
ues are undisputed in all democratic countries, but the ways in which
they are promoted, implemented or enforced varies considerably from
country to country. Among the more visible and significant differences
one should include the specificity with which principles of ethics or ju-
dicial conduct are spelled out and whether or not they are enforced by
means of disciplinary proceedings. To be sure, judicial discipline has
long existed in various forms in all democratic countries. However,
judges were, and still are in many countries, disciplined on the basis of
rules formulated in rather vague terms. Such disciplinary systems have
been the object of criticism for reasons that concern both the independ-
ence and the accountability of judges. On the one hand, the wide dis-
cretion of disciplinary authorities in applying norms formulated in
vague terms could be a threat to independence, insofar as the norms
could be misused to sanction judges for their judicial orientations. On
the other hand, an extremely wide discretion placed in the hands of dis-
ciplinary authorities, often composed exclusively or prevalently of
judges, could render the disciplinary system ineffective, insofar as the
members of those authorities could use their disciplinary powers with
excessive leniency when judging the improper behaviour of fellow
judges. The need to codify judicial ethics has often been invoked and
certainly among the more forceful statements on the matter one can
quote a former Chief Justice of India, Justice Verna:

“With the increase in judicial activism, there has been a correspond-
ing increase in the need for judicial accountability. There is a percep-
tion that the people are doubting whether some of us in the higher
judiciary satisfy the required standards of conduct. Since we are the
ones laying down the rules of behaviour for everyone else, we have
to show that the standard of our behaviour is at least as high as the
highest by which we judge the others. We have to earn the moral au-

6 See J. M. Shaman/S. Lubert/]. J. Alfini, Judicial Conduct and Ethics, at 1
(1995).
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thority and justify the faith the people have placed in us. One way
of doing this is by codifying judicial ethics and adhering to them.””

Actually, in the last 50 years, and more notably in the last ten years, an
increasing number of countries around the world have adopted in a va-
riety of forms and levels of specificity codes of judicial ethics or en-
forceable codes of judicial conduct. The first code intended to set stan-
dards of professional and ethical behaviour for judges, called Canons of
Judicial Ethics, was issued by the American Bar Association (ABA) in
1924. Such Canons were not, at the time, intended as an enforceable set
of rules, but as an ideal guide, a source of inspiration for the judges. In
1972, the ABA revised the 1924 Canons, giving them a new name, the
Model Code of Judicial Conduct which was rewritten yet again in 1990
and 2007.

Unlike the 1924 Canons, the Code was intended to be an enforceable
set of rules. And in fact it has been adopted as such by all of the 50
States, as well as by the federal court system. Although in adopting the
Code the states and federal system have felt free to revise it here and
there, nonetheless the Code forms the basis for a fairly uniform body of
law throughout the nation that regulates judicial conduct.8 Actually, as
we shall see, the basic structure of the ABA Code has influenced in
various ways the writing of the codes of ethics of quite a few other
countries. It seems therefore useful to portray in general terms its basic
features. The principles (or canons) of the Code of Judicial Conduct il-
lustrate in general terms the implications of the basic values of the judi-
cial role, such as: independence, integrity, impartiality, competence, and
diligence. Such principles are thereafter followed by a list of rules con-
cerning what judges can and cannot do in application of those princi-
ples, both on and off the bench. Although such rules are binding and

7 In D. P. Cumaraswamy, Tensions between Judicial Independence and Ju-
dicial Accountability, at 9, available at <http://www.article2.org/mainfile.php/
0205/104/>.

8  See J. M. Shaman, Judicial Ethics: Independence, Impartiality, and Integ-
rity, at 8 (1996). The article is available at <http://idbdocs.iadb.org/wsdocs/get
document.aspx?docnum=991625>. This article includes a brief description of
the development of judicial discipline in the United States. A more detailed de-
scription can be found in Shaman/Lubet/Alfini (note 6) at 1-28; a precise and
updated description of the history and evolution of the American Bar Associa-
tion Model Code can be found in A. J. Lievense/A. Cohn, The Federal Judici-
ary and the ABA Model Code: the Parting of the Ways, 28 The Justice System
Journal 271 (2007).
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enforceable, it is not contemplated that every transgression will result in
the imposition of discipline: factors such as the seriousness of the trans-
gression, previous disciplinary transgressions, the negative conse-
quences for the image of justice as well as other attenuating circum-
stances may be taken into consideration. As is the case with all written
statements, also rules of conduct leave room for interpretation. In order
to minimize the scope of improper interpretation, the Code is prefaced
by a terminology section in order to further specify the meaning of the
expressions used in the rules of conduct. Furthermore each set of rules
in the Code is followed by a commentary that discusses their implica-
tion and provides examples of proper or improper behaviour. Commen-
taries do not have, and are not intended to have, binding nature; they
simply provide guidance regarding the purpose, meaning and proper
application of the rules.

Until the early 1990s, rules of judicial ethics or conduct had been
adopted only in the US, both at state and federal level. In June 1996, the
Lord Chancellor’s Department of England and Wales and the French
Minister of Justice held a seminar on judicial ethics in London with the
participation of judges and scholars from eleven European countries:
Belgium, France, Germany, Ireland, Italy, The Netherlands, Poland,
Portugal, United Kingdom, Spain, and Sweden.? It turned out that at
that time none of those countries had a code of ethics or conduct to
speak of, and in most of them disciplinary decisions were largely made
on the basis of norms formulated in vague terms.!? A 2004 survey of the
European Network of Councils for the Judiciary!! shows that at that
time only one of the 12 Western European countries who answered the
questionnaire had passed a law that included a detailed set of enforce-
able rules of judicial conduct, i.e. Spain.!2 In the other 11 countries judi-

9 Unfortunately the country reports presented at that seminar, which I at-
tended as a key speaker, were never published.

10" For the disciplinary rules and disciplinary systems of Austria, France,
Germany, Italy, The Netherlands and Spain as of 2005, see Di Federico (note 3),
available at <http://www.irsig.cnr.it>.

11 At present the European Network of Council for the Judiciary associates
the councils of 17 countries. Other European countries which do not have a ju-
dicial council, such as Germany or Austria, have been associated as Observers.
See <http://www.encj.net/encj/>.

12 Sych rules are not stated in a document ad hoc like a code of ethics, but

are inserted in a chapter of the Organic Law on Judicial Power (Ley Organica
del Poder Judicial) where also the disciplinary system is regulated. Such a law
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cial discipline was still largely based on rules formulated in generic
terms, which in some countries were integrated by a very limited num-
ber of law provisions on specific aspects of judicial behaviour (for ex-
ample the rules of disqualification).’’ It must be added that since 2004
several Western European countries have either adopted codes of ethics,
as England and Wales,* The Netherlands and Italy, or pursued the same
end by publishing disciplinary judgements, as France (thereby estab-
lishing a body of judge-made laws that are used as precedents in disci-
plinary proceedings's). In several other countries the adoption of a code
is under consideration, as for example in Germany. More widespread
has been the adoption of codes of judicial conduct in post-communist
countries. Such is the case for Armenia, Belarus, Estonia, Georgia,
Moldova, Kazakhstan, Hungary, Poland, Romania, and Russia.!¢ A sig-
nificant role in promoting the adoption of codes of judicial ethics or
conduct has been played by international initiatives that have elabo-
rated model codes like the Bangalore Principles of Judicial Conduct and
the Latin American Code of Judicial Ethics.'” Such model codes are ex-
plicitly addressed to the national judiciaries that do not as yet have
codes of judicial conduct for the purpose of adoption and implementa-
tion.

provides a list of 19 types of disciplinary violations divided in “very serious”,
“serious” and “minor”. See M. Poblet/P. Casanovas, Recruitment, Professional
Evaluation and Career of Judges and Prosecutors in Spain, in: Di Federico (note
3), at 207.

13 See <http://www.csm.it/ENC]/pdf/Questionnaire_answers_Judicial Con
duct.pdf>.

14 For the text of the Guide to Judicial Conduct of England and Wales see
<http://new.judiciary.gov.uk/NR/rdonlyres/F8F48439-2E5C-4DAD-A241-D
E5E9675FBDA/0/guidance_guide_to_judicial_conduct_update_2008.pdf>.

15 See A. Garapon/H. Epineuse, Judicial Independence in France, in this
volume, Chapter D. L.

16 To my knowledge only some of the texts of the codes of ethics of those
countries are available online, i.e. those of Estonia at <http://www.nc.ee/?
1d=842>; Georgia at <http://www.supremecourt.ge/default.aspx?sec_id=933&
lang=2>; Poland at <http://www.archiwum.komornik.pl/en/01ethics.php3>;
and Romania at <http://www.abanet.org/rol/publications/romania_magistrates
_ethics_06.2005.pdf>. Other codes that are available in English (those of Bela-
rus, Moldova and Russia) not to be found online.

17" The English version of this document can be found online by writing
“Latin American code of judicial ethics”.
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At the international level the most comprehensive and well-known
document on the topic is the Bangalore Principles of Judicial Conduct's
developed under the auspices of the United Nations Organization on
Drugs and Crime (UNODC). Such Principles were first elaborated by
chief justices and senior judges from eight Asian and African States,
drawing upon 24 different codes of judicial conduct as well as various
documents adopted at the international level prevalently on the concept
of judicial independence. Subsequently, the document underwent exten-
sive consultations involving chief justices and senior judges from over
75 States. The Bangalore Principles of Judicial Conduct have the same
basic structure as the codes of judicial conduct of the ABA described
above but differ in some respects (i.e. content and wording). The Ban-
galore Principles are articulated around six basic values: mndependence,
impartiality, integrity, propriety, equality, competence and diligence. A
short definition of the meaning of each of those values for the judiciary
is also provided, as well as a list of the expected behaviour on the part
of the judges in application of each of the six basic values. More re-
cently, the United Nations Office on Drugs and Crime (UNODC) has
also sponsored a training manual on judicial ethics,”” as well as a com-
puter-based training programme which is currently under development.
In recent years several States have utilized the Bangalore principles in
writing their codes of ethics or conduct, for example, England and
Wales and Armenia.20

The codes of judicial ethics or conduct that have been adopted so far
around the world differ from one another in various ways.2! Be it suffi-

18 See  <http://www.unodc.org/pdf/corruption/corruption_judicial_res_e.

pdf>.

19 See <http://www.unodc.org/documents/corruption/publications_unodc_
judicial_training.pdf>.

20 Information that I acquired from UNODC indicates that numerous
states have issued or are preparing codes of judicial conduct either by adopting
the Bangalore Principles, or by taking inspiration from them: the Philippines,
Serbia, Jordan, Afghanistan, Belarus, Bolivia, Bulgaria, Burkina Faso, England
and Wales, Ecuador, Germany, Greece, Hungary, Iraq, Latvia, Lithuania, Mar-
shall Islands, Mauritius, Mexico, Namibia, The Netherlands, Nigeria, Slovenia,
Uzbekistan, Venezuela and several countries of East Africa.

2l Quite a few codes of judicial ethics of countries outside the OSCE area
are available online. Among those, just to mention a few, the code of judicial
ethics of China (available at <http://www.accci.com.au/code.htm>) and the
Philippines (available at <http://www.chanrobles.com/codeofjudicialconduct.ht
ml#CODE%200F%20JUDICIAL%20CONDUCT>); the codes of South
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cient here to indicate the more significant ones. In most of the states the
codes are enforced in disciplinary proceedings. In others, instead, they
are not conceived as a set of enforceable rules, but rather as an ideal
guide of judicial behaviour. Such is the case, for example, of the codes
adopted in Estonia, Canada, Australia, and England and Wales.22 In
some states the rules of judicial behaviour are followed by detailed
comments that provide guidance to the behavioural implications of
those rules as, for example, in the US, Canada, and Australia. In other
countries the codes consist of a simple list of rules of behaviour which
has the same structure of a penal code, as in Estonia, Italy, and Roma-
nia. Generally speaking, the former type of code is a characteristic of
the codes of the countries of common law tradition, while the latter are
typical of countries of civil law tradition. With some exceptions though,
for example, in the code of judicial conduct of Moldova, certainly a
country of civil law tradition, the rules of conduct are followed by ex-
tensive commentaries. A commentary to the Georgian code has also
been prepared.?

In the few countries where judges and prosecutors belong to the same
corps, some have a code that regulates the conduct of both judges and
prosecutors in spite of the substantial differences that exist between the
two roles, as for example in Italy. In other countries, instead, the code
does include specific and separate rules for the prosecutors, as for ex-
ample in Romania.2* All the codes regulate judicial behaviour both on
and off the bench. All provide rules regarding the behaviour of judges
vis-a-vis the parties of judicial proceedings, all of them deal with extra-
judicial activities, and in particular with the involvement of judges in

Africa, Nigeria, Uganda, Rwanda, Tanzania can be consulted at <http://www.
judicial-ethics.umontreal.ca/en/codes%20enonces%20deonto/africa.html>.

22 See the Canadian Ethical Principles for Judges, at 3, available at <http://
www.cjc-cem.ge.ca>. See also the Foreword to the Guide to Judicial Conduct
of England and Wales, available at <http://www.judiciary.gov.uk/about-the-
judiciary/the-judiciary-in-detail/index/guide-to-judicial-conduct>. The text of
the codes of ethics of Australia and Estonia are available at <http://www.aija.
org.au/online/GuidetoJudicial Conduct%282ndEd %29.pdf> and <http://www.
nc.ee/?1d=842>.

2 See <http://www.aija.org.au/online/Guideto]Judicial Conduct%282ndEd
%29.pdf>.

24 In the Romanian code of ethics there are 30 rules that are addressed to
magistrates (i.e. both judges and prosecutors) and only three addressed to
prosecutors only.
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active politics. All of them include provisions intended to protect the
image of impartiality and décor of the judge, even from improper be-
haviour of his/her family members. It would certainly be beyond the
scope of this chapter to provide a systematic, comparative analysis of
the content of the available codes. As already indicated, a good many of
them can in any case be consulted online. Suffice it to add here that in
some of the codes the various aspects of judicial behaviour are regulated
in greater detail than in others. Some of the differences are due to the
different characteristics of the various judicial systems,? others reveal
substantive differences among the different countries in regulating the
same aspects of judicial behaviour, or indicate in very specific terms as-
pects of judicial behaviour which in other countries would be consid-
ered implicit in more general norms.2

C. Monitoring of the Codes of Judicial Ethics and of
Disciplinary Proceedings

Several of the authors of the national reports published in this volume
make reference to the fact that the codes of ethics include rules that are
formulated in vague terms. Some of them express their concern for the
negative consequences on judicial independence deriving from the wide
discretion left in the hands of the authorities empowered to apply the
code. In no way do I want to underestimate their worries by saying
that, in fact, all codes of conduct include in various degrees rules that
are vague; indeed, the reading of many codes has made me fully aware
that the degree of vagneness might make a big difference. I am raising
this issue only to indicate on the one hand the reasons why codes usu-
ally include at least some rules that leave ample room for interpretation
and on the other, the instruments that some countries have adopted to
clarify as much as possible the meaning of the rules of judicial conduct
and to promote their correct application or comprehension. The rea-

25 In the states of the US where judges are elected, a specific part of the code
regulates in detail the conduct of the judges who run for election. For a brief
analysis of the nature of those regulations see M. I. Harrison, The 2007 ABA
Model Code of Judicial Conduct: Blueprint for a Generation of Judges, 28 The
Justice System Journal 257, at 268 (2007).

2 For example in the Judicial Code of Ethics of Moldova, the commentary

to Article 6 on “Order and Solemnity During Court Hearings” states that “[a]t
the beginning of trials, judges must turn off their cell phone.”
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sons for which some of the norms of the enforceable codes of judicial
conduct are formulated in generic terms seem to be embedded in the
very nature of the codes of conduct insofar as one of their primary pur-
poses “is to advise and inspire judges to adhere to the highest standards
of ethical conduct, [...] however another purpose of the codes is to serve
as a basis for discipline”.?’ In other words, even the more detailed en-
forceable codes try to combine in the same document two purposes that
are to a certain extent conflicting: to provide at the same time inspira-
tional guidance and disciplinary rules.2

Such a tension between two conflicting purposes of the codes of con-
duct does not of course mean that efforts are not or should not be made
to render most of the rules more precise in their wording. Actually such
a task, as we shall see, has been pursued in several countries, mainly, but
not only, through a constant monitoring of the actual working of judi-
cial discipline and the consequent, recurrent revisions of the codes. The
country with the most diffused and diversified system of monitoring of
the codes of ethics is the country that has the longest experience in the
use of the codes, i.e. the United States. As a rule the judicial conduct
organizations that operate in the 50 States prepare an annual report
which describes the nature of their activities, their interpretations of the
code and, if it is the case, the modifications of the code which on the ba-
sis of their experience would be advisable. Such a report is available to

27 See Harrison (note 25), at 262.

28 1d.; see also P. L. Ostermiller, The New ABA Judicial Code as a Basis for
Discipline: Defending a Judge, 28 The Justice System Journal 309, at 309 (2007).
Quite a few are the inspirational rules included in the ABA code revised in
2007. For example rule 1.2 provides that “[a] judge shall act at all times in a
manner that promotes public confidence in the independence, integrity, and
impartiality of the judiciary, and shall avoid impropriety and the appearance of
impropriety”. The vocational nature of such a rule is explicitly acknowledged in
the ABA commentary to that rule by stating: “Conduct that compromises or
appears to compromise the independence, integrity, and impartiality of a judge
undermines public confidence in the judiciary. Because it is not practicable to
list all such conduct, the Rule is necessarily cast in general terms”. Similar con-
siderations could be made regarding other provisions of the code, such as article
3.1 (C) which provides that judges shall not “participate in activities that would
appear to a reasonable person to undermine the judge’s independence, integrity,
or impartiality”. The text of the ABA model code of judicial conduct is avail-
able at <http://www.abanet.org/judicialethics/ ABA_MCJC_approved.pdf>.
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the public and in many states it is distributed to the judges.?? At the fed-
eral level the task of monitoring the application of the code is not only
assigned to various authorities internal to the federal judiciary (such as
the heads of court, the district councils and the US Judicial Conference)
but it has also been conducted by commissions appointed ad hoc to ver-
ify the efficacy of the Judicial Conduct and Disability Act for federal
judges of 1980. Two such commissions have been appointed so far, in
1990% and 2004 (the latter will be considered in the following para-
graph). Furthermore several private organizations have played and con-
tinue to play an important role in monitoring the application of the
codes in disciplinary proceedings also by publishing and commenting
state and federal disciplinary decisions in spec:1al1zed periodicals, by or-
ganizing recurrently conventions on questions of judicial discipline, by
acting as consultants on matters regarding the codes and judicial disci-
pline both at the state and federal levels.?!

29 Both the annual reports and the state codes can be consulted online state
by state together with a wealth of other information on the activities of the state
judicial conduct organizations. See, for example, the websites of California
(available at <http://cjp.ca.gov>) or Connecticut (available at <http://www.
ct.gov/jre/site/default.asp>). All the websites of the state judicial conduct or-
ganization can be consulted at <http://www.ajs.org/ethics/eth_conduct-orgs.
asp>.

30 In 1990, the Congress of the US created the National Commission on Ju-
dicial Discipline and Removal, whose charge included investigation of problems
related to the discipline and removal of life-tenured federal judges, and evalua-
tion of alternatives to the then existing arrangements for judicial discipline and
removal, including statutory and constitutional amendments. The Commission
held six public hearings during 1992 and 1993, and submitted its final report on
2 August 1993 to the President, Congress, and the Chief Justice of the United
States. The report is in three parts: (1) a description of the appellate courts’
processes for handling conduct and disability matters; (2) a discussion of data
on the effects of the Act that the authors collected from interviewing chief cir-
cuit judges, circuit executives, and clerks of court, reviewing complaints and or-
ders, and examining statistical data from the Administrative Office of the US
Courts; and (3) a summary of chief circuit judges’ assessments of the value of
the Act and suggestions for change. The report presents the views of chief
judges on the impact, or lack of impact, of the 1980 Act.

31 Prominent among such private organizations are the American Bar Asso-
ciation (at <http://www.abanet.org>) which first created the Model Code of
Judicial Conduct and which periodically provides for its revision, and the
American Judicature Society (at <http://www.ajs.org>).Two of the periodicals
of the American Judicature Society provide on a regular basis updated informa-
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Certainly the monitoring of the application of the codes of ethics, of
disciplinary proceedings and sanctions is far more diffused than in
other countries, due in large part to the fact that they have preceded the
other countries in the issuing and implementation of codes of conduct.
However, in other countries, too one can now find a formal recognition
of the importance of providing institutional mechanisms specifically in-
tended to facilitate the revision and updating of the codes of ethics
through a constant monitoring of its actual use, a monitoring which is
also intended to acquire information on the insurgence of critical as-
pects of judicial behaviour that would require regulation. Such is the
case in England and Wales. In the foreword to the very first edition of
the Guide to Judicial Conduct of England and Wales of 2004, the Lord
Chief Justice of the time, Harry Kenneth Woolf, acknowledges the need
of an ongoing activity for the monitoring of that Guide.’? After declar-
ing his pride for the “existing standards of judicial conduct” in his
country, he nevertheless underlines that the Guide to Judicial Conduct
is a document that must be open to future innovations because “the re-
sponsibilities and the public perception of the standards to which
judges should adhere are continuously evolving.”» A “Standing Com-
mittee” was then appointed by the Judges’ Council “to keep the Guide
under review and to deal with any points of principle that may not be
dealt with in the Guide or that may need revision.”* And actually two
“supplements” of the Code were thereafter published in 2006 and
2008.3 England and Wales have also activated monitoring activities on
specific aspects of disciplinary proceedings which I will deal with in

tion on the development of and debates on judicial conduct and judicial disci-
pline in the US: the bimonthly Judicature and the quarterly The Judicial Con-
duct Reporter. The latter reports in each issue the latest developments in judicial
discipline, tracks changes in codes of conduct, and analyses in every issue the
most recent advisory opinions and disciplinary decisions (reported in anony-
mous form). Both periodicals have been published at least since the 1980s (that
is when I started consulting them).

32 The text of the Guide to Judicial Conduct in England and Wales is avail-
able at <http://www.judiciary.gov.uk/NR/rdonlyres/6 AA2E609-537 A-4D47-
8B11-02F86CD30851/0/judicialconduct_update0408.pdf>.

3 1d., at iii-iv, where the Lord Chief Justice also gives a personal example of
the evolving judicial mores by recalling: “[W]hen I came to the Bar it was con-
sidered in order for a son to appear before his father. This would be unaccept-
able today. So this Guide will have to evolve to keep up with these changes.”

34 1d., at viil.

3% 1d., see the front page.
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paragraph E. I. Judicial Discipline, the Role of the Citizens, and the
Monitoring of its Actual Functioning.

Means other than those indicated so far have been adopted which con-
tribute to the updating of the codes of ethics and the fairness of disci-
plinary proceedings. Such are the advisory opinions that are rendered to
clarify the meaning of the rules of judicial ethics and the adoption of
detailed rules to regulate disciplinary proceedings. We shall also deal
with them in the following paragraphs.

D. The Proactive Function of the Codes of Ethics

The main purpose of the rules of judicial ethics or judicial conduct is to
protect and restore public confidence and public trust in the judiciary
and, by the same token, to uphold the very legitimacy of the judicial
function. Sanctioning the improper behaviour of judges is certainly im-
portant, as we shall see later on, for the promotion and maintenance of
public confidence in the judiciary. However, the main purpose of the
rules of judicial ethics “is essentially forward looking and not punitive,
the emphasis is on the correction of conditions that interfere with the
proper administration of justice in the courts.”? The more the judges
get acquainted with those rules and act accordingly, the more the codes
will be effective and serve their main purpose. Hence the importance to
devise appropriate means to maximise the proactive function of the
codes. The most widely used means of the kind adopted by many coun-
tries consists in the inclusion of the topic of judicial ethics in the pro-
grams of initial and continuing education of judges. This is evident even
if we restrict our analysis to the 19 countries included in this book: of
the 14 countries that have adopted a code of judicial ethics or conduct,
nine have activated learning programs on the topic in the period of ini-
tial training (usually of a compulsory nature) or as part of the programs
of continuing education (usually optional).?” This is a function that has

3 Quote from the commentary to rule 1 which states the purpose of the
1980 Judicial Conduct and Disability Act for US federal judges. See A. D.
Hellman, Judges Judging Judges: The Federal Judiciary Misconduct Statute and
the Breyer Report, 28 The Justice System Journal 426, at 427 (2007).

37 See section D of the relevant chapters. Among the countries that have a
code of judicial ethics or conduct and have activated teaching programs on the
subject I have included France, though France does not have a code of proper
judicial conduct. It has however, as we have already said, a published body of
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been facilitated and most probably will be further developed in many
countries by another rather recent development in the governance of
the judiciary connected to the increasing political, economic and social
scope of the judicial function in modern democratic societies, i.e. the
creation and diffusion in an increasing number of countries of schools
dedicated to the initial training and continuing education of judges. Be
it sufficient to recall here that traditionally after recruitment the pro-
cesses of professional socialization of the judges, including the acquisi-
tion of ethical rules, took place as part of the on-the-job training, and
that continuing education was left to the personal initiative and respon-
sibility of the judges themselves.”® Actually the creation of the first
structured schools for the initial and continuing education of judges
operating at the national level dates back to about fifty years ago, i.e.
the Ecole Nationale de la Magistrature in France established in 1958%
and the Federal Judicial Center in the United States in 1967.40

With regard to judicial ethics, as of now little information is available
on the way this is being taught in most of the countries, while its effec-
tiveness is of crucial importance if the code is to serve its proactive
function. This lack of information should not be surprising if one con-
siders that the introduction of the codes in most countries is a (rela-
tively) recent phenomenon. The experience of the states that have long
adopted codes of judicial conduct — i.e. the US both at the level of the
50 states and at the federal level — and have been monitoring the effec-
tiveness of its application, do provide interesting indications both of the
reasons that generate violations of the rules of conduct on the part of
the judges and the means that might be effective in minimizing the oc-
currence of such violations. Where the monitoring of the application of
the codes has been conducted on a regular basis, results show, in fact,
that violations are usually inadvertent and that among the more fre-

disciplinary decisions that are being used as precedents in disciplinary proceed-
ings and are utilized in programs of initial and continuing education that deal
with judicial ethics.

38 With regard to continuing education, the interviews I conducted in Italy
in the first years of the 1960s and in England in 1973 show that at that time the
very idea that judges already in service might need further training was consid-
ered to be almost offensive to the judiciary, as it implied a public recognition
that the judges did not already possess the professional knowledge necessary to
perform their judicial duties with full competence.

3 See <http://www.enm.justice.fr/>.

40 See <http://www.ijc.gov/>.
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quent causes of violation are “the lack of knowledge, lack of attentive-
ness, and overconfidence.”* Furthermore codes often need to be inter-
preted to determine what is permissible and what is not: “finding and
readmg the appropriate canon is usually only the begmmng of an ethics
inquiry. To answer many questions, it is necessary to examine and ana-
lyze the body of interpretations surrounding the canons and the pur-
poses behind them. This means that teaching about the canons involves
more than imparting black letter rules.”® Two major steps have been
taken to face those difficulties: on the one hand to make the educational
tools more effective and on the other provide advisory opinions to the
judges who have doubts concerning their ethical obligations.

As to the adoption of more effective didactic tools, the in-person semi-
nars of initial and continuing education have been complemented by
“demonstrative and interactive methods” supported by ad hoc informa-
tion and communication technologies. Satellite broadcasts, web-based
tutorials, and publications on ethical issues are offered which can be
used by the judge at one’s desk at the time of his choice.** Spouses are
encouraged to attend seminars on judicial ethics during the training ses-
sions of both federal and state udges because, especially on matters
concerning the appearance of impropriety and independence, it is often
hard to separate judicial conduct from family conduct, and it is hard to

4 With regard to the overconfidence of the judges it is interesting to quote
from John S. Cooke, a former judge, now deputy director of the US Federal Ju-
dicial Center and former director of education: “Most judges, and especially the
newly appointed ones, find their attention consumed with hundreds of cases
requiring many decisions just to keep up, and ethical issues can get overlooked
in this press of business, particularly when such issues appear in a benign con-
text or are buried in a mount of details. Because judging is not for the timid and
judge’s faith in his or her ability — and rectitude - is essential to the job, the self
confidence necessary for making decisions that can fundamentally alter people’s
lives may sometimes blind a judge to others’ perception of the judge’s actions, a
particular concern when ethical questions arise”. See J. S. Cooke, Judicial Ethics
Education in the Federal Courts, 28 The Justice System Journal 385, at 388
(2007).

42 1d., at 386.

4 1d., at 388-393, where the author provides for an illustration of the didac-
tical means and ICT technologies adopted by the US Federal Judicial Center for
its educational programs in the area of judicial ethics.
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avoid that improper behaviour of family members would not affect the
image of integrity of the judge.*

An important proactive function is also played by advisory opinions. In
the United States, federal judges and state judges who are in doubt as to
the meaning of the ethical rules are entitled to ask and receive an advi-
sory opinion from an authoritative and qualified agency. Such opinions
serve not only the purpose of assisting the judges that asked to be aided
in the interpretation of the code but, as they are made available online,
they are useful to the entire corps of state and federal judges in order to
better understand the rules of their respective codes of conduct.> It is
worth noting that doubts have been expressed on whether advisory
opinions should be issued at all, mainly when the advising agency is
also vested with disciplinary powers. Especially in such a case it is
feared that the issuing of opinions may bind the same agency to a disci-
plinary conduct that it may not want to take at a later date when all the
relevant facts have been developed. Though advisory opinions are not,
by their very nature, binding, some of those agencies add a proviso in-
dicating the tentative nature of the opinion and specifying that the issu-
ing authority may take a different view in the future if additional facts
are present.*¢

E. Disciplinary Proceeding

I shall limit my presentation here to some of the many issues connected
to disciplinary proceedings that are relevant for the protection of judi-
cial independence and the effectiveness of the disciplinary proceedings,

4 See E. F. Rosemblum, Judicial Ethics for All: An Expansive Approach to
Judicial Ethics Education, 28 The Justice System Journal 394, at 400-401 (2007);
see also Cooke (note 41), at 391.

4 For the advisory opinions at the state level, see, for example those: of Ari-
zona available at <http://www.azcourts.gov/ethics/JudicialEthicsAdvisoryOpin
ions.aspx>; of Alaska, available at <http://www.ajc.state.ak.us/conduct/con
duct.html#advopinions>; of Texas available at <http://www.courts.state.tx.us/
judethics/ethicsop.asp>.

For the opinions expressed with regard to the Federal code see <http://www.
uscourts.gov/RulesAndPolicies/CodesOfConduct.aspx>. On each of these
websites one can find not only the advisory opinions but also the text of the
corresponding code of conduct.

46 See Shaman/Lubet/Alfini (note 6), at 22.
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issues that in various ways have been raised in the country reports pub-
lished in this volume. Namely, the role of citizens and the safeguards
for judges in disciplinary proceedings.

I. Judicial Discipline, the Role of the Citizens, and the Monitoring of
its Actual Functioning

Disciplinary initiative, depending on the country, is formally assigned
to one or more subjects. Sometimes the initiative is exclusively in the
hands of judicial authorities and more often is in the hands of a plural-
ity of subjects that may include, depending on the country, heads of
courts, judicial councils or committees composed of both judges and
non judges, members of the executive like the Ministry of Justice and
the President of the Republic, Parliament as well as other public au-
thorities. Be that as it may, in all countries complaints on the part of
citizens play, de facto or formally, a major role in eliciting disciplinary
investigation and disciplinary initiatives on the part of the authorities
empowered to perform those tasks. Transparency in the use of citizens’
complaints is just as important as that regarding disciplinary investiga-
tion and adjudication if one wants to avoid that they might be misused
to undermine judicial independence, as indicated in some of the na-
tional reports here published.*” Such an aspect of disciplinary proceed-
ings has been disregarded even in countries of long established democ-
racy, like, for example, France, Germany, and Italy. In some democratic
countries, instead, the role of citizens” complaints is considered a basic
resource in the promotion and maintenance of the citizens’ trust in the
judicial function, as well as a tool for the effective functioning of a fair
system of judicial discipline. Such is the case of the United States and,

47 See O. Schwartz/E. Sykiainen, Judicial Independence in the Russian Fed-
eration, in this volume, Chapter B. VI. The authors indicate that “[sJometimes a
complaint against a judge received from a member of the public becomes a per-
fect reason for the chairperson to settle old scores with that judge. Existence of
such practices could be caused by the fact that procedures for dealing with
abovementioned complaints are informal and not officially regulated. Some
formalizing could prevent abuse”. See also Z. Fleck, Judicial Independence in
Hungary, in this volume, Chapter B. VI. The author indicates that there are no
regulations regarding the handling of complaints and that therefore the court
presidents can at their full discretion use them in the evaluation of professional
performance and in deciding discretionally whether to initiate or not a discipli-
nary proceeding.
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recently, of other countries like, for example, England and Wales, and
New Zealand.

The first initiatives to assign a formal role to the citizens in the promo-
tion of disciplinary proceedings and, to some extent, a role also in the
following phases of the proceedings has taken place in the US, both at
the state and federal levels. Since the 1970s all of the 50 states of the US
have adopted (and frequently revised) detailed rules for disciplinary
proceedings and have established judicial conduct organizations — com-
posed in varying proportions of judges and lay members — which in a
plurality of ways facilitate the presentation of complaints and keep the
complainant informed of the results of their initiative.*s Most of them
facilitate the presentation of complaints by providing the citizens with
forms to file complaints correctly, and also various forms of assistance
for their compilation. In 1980, the US Congress approved a statute, the
Judicial Conduct and Disability Act (JCDA), specifically intended to
allow any citizen, by means of a specific procedure, to file a complaint
against federal judges on the basis of misconduct or disability. This pro-
cedure is also intended to make sure that the complaints be duly con-
sidered and acted upon disciplinarily in case of actual misconduct. In
the first years of the 2000s, criticisms were expressed by the US Con-
gress as to the efficacy with which the JCDA had been implemented.
Such criticisms were largely based on the belief that the processing of
the complaints suffered from undue guilt favouritism deriving among
other things from the fact that, unlike what happens for the state judici-
aries, at the federal level disciplinary investigations and decisions are ex-
clusively in the hands of the judges themselves.* In 2004, a commission
was established to verify whether complaints expressed by the citizen
had been actually acted upon with the needed diligence and efficacy.

4 See C. Gray, How Judicial Commissions Work, 28 The Justice System
Journal 405 (2007). This article also provides information on the different pro-
visions existing in the various states with regard to confidentiality during inves-
tigation and on dismissals. The same subject is dealt with by R. H. Temberck-
jian, Judicial Disciplinary Should be Opened, 28 The Justice System Journal 419
(2007). For the composition of the judicial conduct organizations see
<http://www.ajs.org/ethics/pdfs/Commissionmembership.pdf>. As can be no-
ticed by consulting this website I have used in the text the expression “judicial
conduct organization” to indicate organizations that perform the same type of
function but have adopted different names in different states.

4 For a concise presentation of the disciplinary proceedings and of the au-

thorities entitled to investigate and decide on matters concerning the discipline
of US federal judges see <http://www.ajs.org/ethics/eth_fed-jud-conduct.asp>.
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The commission, headed by a judge of the Supreme Court, revised a
large sample of complaints and in 2006 published its findings.** Among
the many findings the Commission’s report states that: “Overall termi-
nation that are not consistent with [...] the Act’s requirements are rare,
amounting to about 2% to 3% of all terminations.”>! Among the many
recommendations issued by the commission to make the JCDA more
effective, suffice it here to recall: those that are intended to facilitate the
citizens in filing their complaints; the recommendation that “commit-
tees of local lawyers” be promoted “to serve as conduits between law-
yers and judges to communicate problems of judicial behaviour”; the
need to provide adequate training to the head of courts for a more accu-
rate processing of the citizens’ complaints; the need to promote an ac-
curate monitoring of disciplinary proceedings.’> New and more detailed
procedures on disciplinary proceedings have since been issued which
include also rules that allow the dissatisfied complainant to petition for
review of the decisions adopted in their case.53 Nevertheless, criticisms
are still voiced in the US Congress and more stringent legislation is at
this writing pending to guarantee that the citizens’ complaints be dealt
with more effectively.>*

50 The text of the report is available at <http://www.supremecourt.gov/
publicinfo/breyercommitteereport.pdf>.

5t Id., at 7.
52 1Id., all the recommendations are listed at 8-9.

53 The text of the “Rules for Judicial-Conduct and Judicial-Disability Pro-
ceedings” revised in 2008 is available at <http://www.ca7.uscourts.gov/jm_
memo/compla.pdf>. In the Appendix one can find copy of the form that has to
be filled to file a complaint.

54 See the bill Judicial Transparency and Ethics Enhancement Act of 2009
which has been introduced both in the US Senate and in the US House of Rep-
resentatives. Both bills provide for the creation of the Office of the Inspector
General of the Federal Courts. The Inspector General would be appointed by
the Chief Justice of the Supreme Court for a term of four years. His duties
would include the following tasks: to conduct investigations of alleged miscon-
duct of judges in the judicial branch under the Judicial Conduct and Disability
Act of 1980 that may require oversight or other action by Congress; to conduct
and supervise audits and investigations; to provide the Chief Justice and
Congress with an annual report on the Inspector General’s operations: to make
prompt reports to the Chief Justice and to Congress on matters which may re-
quire further action; to recommend changes in laws and regulations governing
the Judicial Branch.
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In England and Wales, an ad hoc office was created in 2006, the Office
for Judicial Complaints (OJC), to deal with complaints about the per-
sonal conduct or behaviour of a “judicial office-holder”. Prior to the
OJC, members of the public would write to the Lord Chancellor or to
the head of courts but there was no established procedure for dealing
with misconduct complaints. The OJC is now in charge of receiving the
complaints, conducting the relative investigations and keeping the com-
plainant informed of the results of their initiatives (reception, reasons
for dismissals, ongoing investigations, etc.) following a detailed proce-
dure.> As our task here is only that of illustrating the importance at-
tributed to the role of the complainants as a contribution to promoting
and maintaining public confidence in members of the judiciary, it is im-
portant to indicate that in several ways the OJC facilitates the citizens
in the filing of their complaints, such as by providing on its website an
interactive form for filing the complaint which provides all the key in-
formation required in order that the OJC’s caseworkers may carry out
complaint investigations and avoid the “delay of unnecessary corre-
spondence seeking missing information”; and by recording and tran-
scribing the complaints of citizens who find it difficult to send a written
document. Furthermore, special training is provided for the OJC case-
workers to deal with complainants that suffer from a mental disability.5
The OJC publishes a yearly report on its activities.’” In order to im-
prove its services to the citizens the OJC carries out and publishes a
yearly survey among the complainants to verify both the efficiency and
quality of the service, such as the timing, the politeness, clarity, profes-
sional performance of the OJC caseworkers, and the promptness of the
service rendered (including questions on the number of telephone rings
before the citizen’s call is answered).’ Citizens who feel that the OJC
has failed to handle their complaints properly or fairly can address the
Judicial Appointments and Conduct Ombudsman, who however, can
only consider and act with regard to the correctness of the procedures

55 The Judicial Discipline Regulations as amended in 2008 is available at
<http://www.judicialcomplaints.gov.uk/docs/Judicial_discipline_regs_-_consoli
dated_version.pdf>.

5 See the Annual Report 2008-2009 of the Office for Judicial Complaint,
available at <http://www.judicialcomplaints.gov.uk>.

57 The four yearly reports published so far can be consulted on the website
indicated in the previous note.

58 1Id., see the Annual Report 2009-2010 of the Office for Judicial Com-
plaint, annex D.
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followed by the OJC in reaching its decision to dismiss the citizens’
complaints, but cannot comment on whether the OJC decision was
correct or not.¥ The OJC does not have any authority beyond that of
conducting investigations or terminating cases for which investigations
are not allowed by law. The task of sanctioning judges belongs to other
authorities®® who are bound to inform the complainant of their deci-
sions.s!

Since 2005, the citizens of New Zealand can formally address their
complaints to a newly established institution, the Judicial Conduct
Commissioner, created with the specific purpose “to enhance public
confidence in, and protect the impartiality and integrity of the judicial
system.”®2 Furthermore, a law has been approved that regulates in detail
the tasks of the Judicial Conduct Commissioner and of the entire disci-
plinary procedure.® Similarly to the OJC of England and Wales, the
New Zealand office of the Judicial Conduct Commissioner not only
provides the citizens with a form that enables them to formulate their
complaints with all the information that is needed, but also offers its as-
sistance to the citizens that cannot adequately file their complaints. In
any case, the Commissioner, upon receiving a complaint, must send a
written acknowledgement to the complainant and when the complaint
is dismissed, must also notify the complainant not only of its dismissal,
but also of the grounds on which that decision was made. While con-
sidering the role of the citizens in disciplinary proceedings, it is impor-
tant to note that among the reasons for which the Commissioner may
terminate a complaint, two of them are certainly of interest: a) “that the
complaint has been resolved to the complainant’s satisfaction following
an explanation from the judge who is the subject of the complaint™; b)
“the fact that a complaint has been resolved to the complainant’s satis-

5 See Judicial Appointments and Conduct Ombudsman, available at <http:
//www.judicialombudsman.gov.uk/docs/Conductbookletforwebsite.pdf>.

% The decisions on disciplinary matters are made jointly by the Lord Chan-
cellor and the Lord Chief Justice.

1 Article 40 of the Judicial Discipline and Regulations provides that “[t]he
Lord Chancellor and the Lord Chief Justice shall inform the complainant
whether his complaint has been upheld or dismissed, and what if any discipli-
nary action they have agreed to take”.

02 See <http://www.jcc.govt.nz/>.

0 The Judicial Conduct Commissioner and Judicial Conduct Panel, as
amended in 2010, available at <http://www.legislation.govt.nz/act/public/2004/
0038/latest/ DLM293553.html>.
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faction because of an apology by the judge who is the subject of the
complaint.”® The Judicial Conduct Commissioner prepares a yearly
report on his activities which is submitted to the House of Representa-
tives and published for the general public.$> Similarly to the English
OJC, the New Zealand Judicial Conduct Commissioner does not have
any authority beyond that of conducting investigations or terminating
cases for which investigations are not allowed by law. The task of sanc-
tioning judges belongs to other authorities. In most other countries,
including those covered by the reports published in this book, the role
of the citizens in disciplinary proceedings, if any, is quite limited, like
for example that of receiving notice of acknowledgement for the com-
plaints they send to various state authorities. Among the reports con-
cerning Eastern European countries published here, some relevant de-
tails on the filing and processing of complaints are provided in the Pol-
ish report. A formal procedure for the filing of complaints has been is-
sued by the Ministry of Justice. Complaints can be filed also orally,
both at the Ministry and at the competent court, a procedure intended
to facilitate the citizens who for various reasons might have difficulties
in preparing a written document. The Polish Ministry of Justice pub-
lishes annually information concerning the “types of complaints” re-
ceived, “examples of particular complaints and information on how
complaints are dealt with”.¢”

Traditionally, in most western countries of continental Europe, judicial
proceedings are still considered an internal affair of the justice system,
so much so that in some countries, like for example Italy, the citizens
are not even entitled to be notified of the reception of the complaints
sent to the authorities in charge of disciplinary proceedings, let alone to
be personally informed of the outcome of their initiative.®® The major

64 See id., section 15 A of the Judicial Conduct Commissioner and Judicial
Conduct Panel Act.

%5 The reports published so far are available at <http://www.jcc.govt.nz/tem
plate.asp?folder=REPORTS_AND_NEWS>.

% The process of removal of a judge is quite complex. For an overview of
the entire disciplinary proceedings see <http://www.legislation.govt.nz/act/
public/2004/0038/latest/ DLM293719.html#DLM293719>.

67 See A. Bodnar/L. Bojarski, Judicial Independence in Poland, in this vol-
ume, Chapter B. VL.

% See G. Di Federico, Judicial Independence in Italy, in this volume, Chap-
ters B. VL. and VIL In Italy disciplinary judgements formally have the same
publicity as any other judicial decision. However it would be extremely diffi-
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exception is to be found in Sweden where the long established institu-
tion of the Ombudsman receives and investigates the complaints of the
citizens with regard to the conduct of all public officials, judges in-
cluded.®® It must be added, however, that a recent reform of the French
Constitution provides that the citizens be given a formal role in disci-
plinary proceedings.”

II. Guarantees for the Judges in Disciplinary Proceedings

Here I will deal only with the issue of the procedural guarantees for the
judges in disciplinary proceedings. Certainly there are other aspects of
judicial discipline that are relevant for the protection of judicial inde-
pendence and which have been indicated with concern in some of the
reports. However, little space is provided for the elaboration of useful
comments. A few examples follow. In some of the reports concern for
the protection of judicial independence is voiced with regard to the fact
that Presidents of the Republic can decide on their own on disciplinary
measures’! or that the heads of court perform a predominant role in dis-

cult for the complainant to have access to the body of disciplinary decisions and
no less difficult to find out whether among them there is a disciplinary decision
that concerns the substance of his complaint.

®  See J. Nergelius/D. Zimmermann, Judicial Independence in Sweden, in
this volume, Chapter B. VL.

70 Article 31 of the Constitutional reform of 2008 (Lo: constitutionnelle n°
2008-724 du 23 juillet 2008).This article modifies also the composition of the
Judicial Council (Conseil Superienr de la Magistrature).The main modification
is that the magistrates will no longer be a majority in the Council. Among the
primary reasons for such a change was the intention to avoid the phenomenon
of corporative bias in the decisions of the Council.

7' In Belarus, for example, the President of the Republic decides not only
whether to implement or not the proposals made by the disciplinary authorities
regarding the more serious disciplinary sanctions (including removal from of-
fice), but he has also the power to “impose any disciplinary sanction on any
judge without initiating disciplinary proceedings.” See A. Vashkevich, Judicial
Independence in the Republic of Belarus, in this volume, Chapters B. VIIL. 2.
and 3. In Armenia the President of the Republic is the only authority that can
decide on the dismissal of judges, see G. Mouradian, Independence of the Judi-
ciary in Armenia, in this volume, Chapter B. VIL 5.
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ciplinary matters.”2 The only comment I could provide is that I share
their concern and express my hope that those threats to judicial inde-
pendence will soon be removed, but obviously this is not my task here.
The same can be said for the concerns expressed in some reports with
regard to the improper consideration of the merit of judicial decisions in
disciplinary judgements,’ or with regard to disciplinary sanctions based
on the reversal rate at the appellate level.”

With regard to confidentiality I could not have offered much more than
an incomplete synoptic table on the decisions adopted in various coun-
tries and a comment indicating that in the last two decades disclosure of
various aspects of disciplinary measures has considerably increased.
Similar considerations are in order with regard to disciplinary sanc-
tions. To the synoptic table regarding the sanctions adopted in different
countries I could add only comments regarding the fact that in some
countries retired judges too are subject to disciplinary measures,” and

72 See for example Vashkevich (note 71), Chapter B. VIL. 2.; see also Moura-
dian (note 71), Chapters B. VII. 4. and 9.

73 Threats to judicial independence due to the use of disciplinary proceed-

ings and sanctions to discourage judges from adopting undesired judicial deci-
sions, or to punish them for having done so, is reported in some of the national
reports. See for example M. Kachkeev, Judicial Independence in Kyrgyzstan
and Kazakhstan, in this volume, Chapter B. VII. 1. See also Schwartz/Sykiainen
(note 47), Chapter B. VIL. 5. Above in the text I intentionally used the expres-
sion “improper consideration of the merit of judicial decision” because in all the
disciplinary systems with which I am familiar there have been cases in which
the merit of the cases has been used for disciplinary measures, and rightly so.
For example in cases where judges sentence a defendant to serve a long period
in jail when only a fine is authorized by the law, or when a judge motivates his
refusal to apply a law because that law is contrary to God’s commands. Obvi-
ously in a note I cannot discuss in general terms under what circumstances the
consideration of the merit of a judicial decision is proper or contrary to the pro-
tection of judicial independence. It is in fact a rather complex subject. Among
the writings that have dealt with the matter in detail, supplying also an analysis
of problematic cases that have actually occurred, see S. Lubet, Judicial Disci-
pline and Judicial Independence, 61 Law and Contemporary Problems 59
(1998). This article is available at <http://www.law.duke.edu/journals/61LCP
Lubet>.

7 See for example, Schwartz /Sykiainen (note 47), Chapter B. VII. 5.; see
also Kachkeev (note 73), Chapter B. VIL. 1.

75 Such is the case, for example, in Estonia and in some of the states of the
US. See T. Ligi, Judicial Independence in Estonia, in this volume, Chapter B.
VIL. 1. See also Gray (note 48), at 409 where the reasons for disciplining retired
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that in some countries forms of self imposed sanctions are in use.”® A few
comments, instead, might be of some interest with regard to the proce-
dural guarantees offered to the judges who undergo disciplinary pro-
ceedings. Almost all the country reports published in this volume indi-
cate the existence of basic formal guarantees to protect the independ-
ence of the judges in disciplinary proceedings, such as: the right of the
judge to be promptly informed of the complaints filed against him; the
right to have knowledge of all the evidence collected against him; the
right to be heard (orally and in writing) by the disciplinary authority at
all levels of the disciplinary proceedings; the right to be present in dis-
ciplinary hearings; the right to legal assistance; and also the right to ap-
peal an unfavourable disciplinary decision. In spite of the existence of
such guarantees, some of the reports on the post-communist countries
indicate that disciplinary initiatives and disciplinary sanctions are being
used to intimidate judges, to influence the content of their decisions,
and to dismiss undesired judges.”” In this regard it is appropriate to re-
call the words of a famed judge of the Supreme Court of the United
States, Robert Jackson, who once said that:

judges are also provided by saying “even if a judge is no longer presiding over
cases a sanction may still be essential to the preservation of the integrity of the
judicial system especially if that integrity has been critically undermined, be-
cause the alternative, silence, may be construed by the public as an act of con-
donation”.

76 Above, in paragraph E.I Judicial Discipline, the Role of the Citizens, and
the Monitoring of its Actual Functioning, I have indicated occasions of “self
imposed” sanctions with regard to New Zealand. Such “self imposed” sanctions
can be found also in Canada and in the United States. I have placed this expres-
sion in quotation marks because they might not be really of a voluntary nature
but rather the end result of a “bargaining” between the judge and the discipli-
nary authorities, as has been made clear in a recent case which occurred in Eng-
land, where a judge had used words in open court with regard to a non-British
defendant that could have been construed as displaying prejudice against them
for not being British, including saying: “We take exception to people coming to
our shores and abusing our hospitality.” Removal was considered in this case as
the words used fell short of the qualities of social awareness and sound judge-
ment expected of the judiciary. However, long service as a judicial office holder
without previous complaint and his apology and contrition were taken into ac-
count in the final decision. Office for Judicial Complaints, Annual Report
2009-2010, at 18. Available at <http://www.judicialcomplaints.gov.uk/docs/Judi
cial_discipline_regs_-_consolidated_version.pdf>.

77 Schwartz/Sykiainen (note 47), Chapter B. VIL. 5.
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“Severe substantive laws can be endured if they are fairly and impar-
tially applied. Indeed, if put to a choice, one might well prefer to live
under Soviet substantive law applied in good faith by our common
law procedures than under our substantive law enforced by Soviet
procedural practices.””

The criticism expressed by Justice Jackson, directed to the Soviet prac-
tices and not to its formal law of procedure, seems to be fully validated
by the Russian report published in this book which provides relevant
information on the contrast between formal guarantees and their actual
implementation. In fact, the authors, Olga Schwartz and Elga Sykiai-
nen, indicate a sufficiently detailed list of the legal provisions that are
meant to guarantee a fair disciplinary proceeding for the judge and to
protect at the same time his/her independence.” On the other hand the
authors provide sufficient evidence, including specific examples, to the
effect that in spite of those procedural guarantees, disciplinary proceed-
ings and disciplinary measures are used in a variety of ways to influence
judicial decisions and, by the same token, gravely undermine judicial
independence.8” Commenting on the causes of such phenomena the au-
thors say: “An instrumental approach to law dominated Soviet culture,
but law served as an instrument mainly of the ruling party. In post-
Soviet Russia law has become an instrument of a variety of powerful
individuals and groups, but an instrumental approach to law stll pre-
dominates,” and more generally they add: “Clearly, the emergence of
truly independent and effective courts requires changes in the broader
culture.”s!

Effective means to promote, within and without the legal professions,
the interiorization of the values which inspire the very existence of the
procedural rules meant to protect judicial independence is a task for
which no one has a readily available recipe. However, some indications
regarding the means that could possibly stimulate a greater fairness in
disciplinary proceedings can nevertheless be found in the experiences of
other countries, as for example a very detailed body of actionable rules
for disciplinary proceedings. As an example, let me indicate the Rules
for Judicial-Conduct and Judicial-Disability Proceedings for the Federal
Judges of the United States, revised in 2008: seven articles containing

78 Quote taken from Lubet (note 73), at 61.

7 Schwartz/Sykiainen (note 47), Chapter B. VIL. 3.
80 Id., Chapter B. VIL 5.

81 Id., Chapter F.
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hundreds of legally binding rules, most of them extremely detailed and
accompanied by substantial commentaries. These rules regulate in detail
not only the rights of the judges and the role of the complainants; not
only the appellate procedures available to judges and complainants; not
only the rules of evidence and investigation; but also the ways in which
to protect the judges from the filing of “repetitive, harassing, or frivo-
lous complaints”; a detailed regulation of confidentiality/disclosure in
disciplinary proceedings and the manners in which to make public in-
formation concerning ongoing disciplinary proceedings and discipli-
nary decisions.8? Similar, detailed procedures do exist also in other
states, such as in England and Wales.®

E. Concluding Remarks

In this chapter I have indicated the principal innovations introduced in
recent years in the area of judicial conduct and judicial discipline, in
particular those intended to promote and maintain the trust of the citi-
zens in their judges as a necessary prerequisite for the very legitimacy
of the judicial function in a modern democratic society. To that end, I
have not only illustrated the importance of detailed rules of judicial be-
haviour but also indicated that a careful monitoring of the application
of the rules contained in the codes of conduct is functional in rendering
those rules more effective and more consonant with the expectations of
the citizens regarding judicial behaviour. I have underlined that the
primary function of the rules of judicial conduct is not that of punish-
ing the judges who act in violation of those rules. Far more important
in the promotion and maintenance of the community’s trust in the judi-
cial function is that the code performs a proactive function. And I have
summarily illustrated the means that are being used to strengthen the
proactive function of the codes, e.g., adequate didactic methods for the

82 The text of the Judicial-Conduct and Judicial-Disability Proceedings for
federal US judges revised in 2008 is available at <http://www.ca7.uscourts.gov/
jm_memo/compla.pdf>.

83 Detailed procedures for disciplinary proceedings have been implemented
in England and Wales in 2008 (see <http://www.judicialcomplaints.gov.uk/do
cs/Judicial_discipline_regs_-_consolidated_version.pdf>) and Canada (<https://
www.cjc-cem.gce.ca/cmslib/general/conduct_complaint_procedures_en_fr.pdf>.
Such procedures are provided also for each of the 50 US state judiciaries (for an
example see <http://www.state.wv.us/wvsca/JIC/jdprules.htm#Judicial>).
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teaching of judicial ethics; advisory opinions available to the judges on
the meaning of the rules of conduct; the wide circulation of information
regarding the code and of the interpretation of disciplinary rules as ap-
plied in concrete disciplinary cases. With reference to the experiences of
various countries I have highlighted the positive role that the citizens
can have in promoting a more effective disciplinary system once their
participation is supported by adequate organizational structures which
perform a variety of functions aiming to assist the citizens in filing their
complaints properly; to inform them of the results of their initiative, if
relevant, inform them of the motivations that led to the termination of
their complaints; and periodically to prepare and make public reports
on their own activities and performance. I have also suggested, although
with some caution, that a very detailed body of actionable rules of dis-
ciplinary procedure, like the ones already enacted in some countries,
might be effective in avoiding that the disciplinary system be used to in-
fluence judicial decisions in the countries where such a menace to judi-
cial independence still seems to exist. Finally, I have more than once in-
dicated that most of these innovations adopted to promote a more ef-
fective balance between the values of judicial independence and judicial
accountability are to a large extent quite foreign to the great majority of
the countries of the OSCE area.

Indeed, the title of this book “Judicial Independence in Transition” as
well as the recommendations regarding judicial independence in “East-
ern Europe, South Caucasus and Central Asia” published in the appen-
dix, clearly reveal that one of the primary aims of this volume is to con-
tribute to the promotion of reforms in the area of judicial governance
mainly, though not only, with regard to former communist countries.
The presentation I have made of the main innovations that have oc-
curred in recent years in the area of judicial conduct and discipline have
been made also with that end in view, not only to meet the expectations
of the sponsors of this book, but also for my personal inclination and
prolonged professional experience. Having participated in various ways
in initiatives of judicial reform in quite a few countries around the
world I am aware of the difficulties that reform projects always encoun-
ter, and also of the fact that the adoption of reforms that have been suc-
cessful in other countries might produce results other than those which
were hoped for or expected. Nevertheless, I cannot recall any major re-
form proposals in any sector of the judicial system that have been
planned without taking into consideration the successful experiences, as
well as the failures, of other countries in the same sector. After all there
are not many other concrete sources of inspiration and knowledge that
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the reformer can draw upon. It goes without saying that the experiences
of other countries in projects of judicial reform have to be considered in
greater detail than what I could provide in this chapter. I have therefore
systematlcally prov1ded reference to the existing documentation con-
cerning the innovations in the area of judicial conduct and discipline
which I have described in the course of my presentation.

It has often been said that it is more difficult to introduce substantive,
innovative reforms in the judicial sector than in any other public ser-
vice. My experience, including that in my own country, makes me in-
clined to subscribe to that statement. For certain, it would be hard to
disagree with a judicial reformer of fame, Arthur Vanderbilt, when he
warns his future epigones by saying that “[jJudicial reform is not for
short winded people”.



II. New Challenges in Established
Democracies



The Persistent Politics of Judicial Selection:
A Comparative Analysis

Graham Gee

A. Introduction

The politics of judicial selection runs deep. Decisions such as whom to
select as judges and how to select them will inevitably have political di-
mensions, whether these relate to ideological politics, party politics, re-
gional politics, group politics and so forth. Because selection processes
ultimately shape the ability of courts to hold political institutions to ac-
count — and, in some countries, their ability to enforce constitutionally
entrenched limits on the legislature — it could hardly be otherwise. The
political dimensions vary, of course, from country to country, and,
within any one country, from period to period, and perhaps even from
court to court. But, in the final analysis, whether our focus is on civil
law or common law systems, there will always be political dimensions
to the selection of judges. In this essay, I want to sketch some of the
ways in which judicial selection is distinctively political in character
(and, here, I use the term selection to include not only initial recruit-
ment into the judiciary, but also a judge’s subsequent progression up
the judicial ranks). I do so as part of a larger argument against the depo-
liticization of judicial selection. Any and all attempts to eliminate poli-
tics are bound to fail, and all too often efforts to restrict the role of po-
litical institutions in the selection of judges are misdirected. Politics
cannot be removed from the recruitment and selection of judges, and
nor should it be. The political dimensions must instead be brought into
the open and publicly acknowledged. For at the end of the day, political
institutions must always have a role in judicial selection.

To make this argument, I begin by sketching (admittedly with a very
broad brush) the politics of selection in civil law and common law sys-
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tems.! More particularly, I want to draw out the various political di-
mensions to judicial recruitment in the models articulated by Carlo
Guarnieri and Patrizia Pederzoli — namely, the model of a bureancratic
judiciary associated with the civil law tradition on the one hand, and
the model of a professional judiciary characteristic of the common law
tradition on the other2 The former model is based on Guarnieri and
Pederzoli’s analysis of the judiciaries in France, Italy, Portugal and
Spain, while the latter model is based on England and the United States.
Both models are relevant to other countries in proportion to the degree
to which their judiciaries resemble those in the countries just listed. To
be clear, both models are highly stylized, and inevitably simplify the di-
versity of experiences and practices found in different civil law and
common law countries, and do no more than hint at the complex inter-
play of factors that shape patterns of judicial selection in any one coun-
try.? Because several features of the models are exaggerated, it will al-
ways be possible to identify civil law and common law countries that
depart, to a greater or lesser extent, from the bureaucratic and profes-
sional models respectively. Indeed, no one country embraces either of
the models unambiguously; rather, in most countries, there are a variety
of different courts, performing more or less distinct roles, and perhaps
using selection procedures associated with the different models. All that
said, a comparison of these models still helps identify, in broad terms,
the various and differing political dimensions to judicial selection in
civil law and common law systems.

Two main points emerge from a comparison of the bureaucratic and
professional models. First, despite different judicial structures and dif-
ferent approaches to the recruitment of ]udges there are political di-
mensions to selection under each of the models. The main difference is
that while the politics of selection in a professional judiciary is concen-
trated on the initial selection of judges, it is focused on a judge’s subse-
quent progression upon the judicial ranks in a bureaucratic judiciary.

! In doing so, I concentrate on professional, rather than lay, judges. On lay
judges, see J. Bell, Lay Judges, 5 Cambridge Yearbook of European Law 293
(2002).

2 See C. Guarnieri/P. Pederzoli, The Power of Judges: A Comparative
Study of Courts and Democracy, at 66-68 (2002).

3 For an insightful, general discussion of the interplay of factors that shape
patterns of judicial selection for different types of judicial role, see J. Bell, Prin-
ciples and Methods of Judicial Selection in France, 61 Southern California Law
Review 1757, at 1769-1780 (1988).
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Second, there is a basic impulse to restrict the role of representative po-
litical institutions in judicial selection under both models. This is re-
flected in the increasing reliance on Judicial Councils under the bureau-
cratic model as well as the increasing interest in independent appoint-
ment commissions under the professional model. Common to both
models, in other words, is a dynamic of depoliticization. This observa-
tion forms the starting point for a larger argument against taking the
depoliticization of judicial selection too far. Drawing on political sci-
ence writings on depoliticization, I reflect on some of the consequences
of shifting responsibility for the selection of judges away from the po-
litical realm. I conclude by cautioning against taking the depoliticiza-
tion of selection too far.

B. The Model of a Bureaucratic Judiciary

Traditionally, in civil law countries, the judiciary has been organized
around what Guarnieri and Pederzoli have termed a bureaucratic mod-
el. When articulating this model, Guarnieri and Pederzoli had judiciar-
ies in France, Italy, Portugal and Spain in mind. However, to varying
degrees, this model has also informed judiciaries in Austria, Finland,
Germany, Greece, the Netherlands and Sweden.* It conceives of the ju-
diciary as part of the national public bureaucracy. Judges are viewed as
civil servants, that is to say, as functionaries, with their primary role to
apply pre-existing legal rules promulgated by the legislature. Under the
model, the traditional assumption is that the judicial function involves
important but largely routine work, with the outcome of disputes typi-
cally of greater significance to the litigants than the wider community.
To put this differently: judging, under the bureaucratic model, is viewed
more as a job in which people spend a substantial part of their working
life, and less as a public office that is charged with performing i important
social, economic and constitutional tasks.t In keeping with this vision
of judges as part of the larger national public bureaucracy, and without
denying that the trend towards the increasing political relevance of the

4 M. L. Volcansek, Appointing Judges the European Way, 34 Fordham Ur-
ban Law Journal 363, at 372 (2007).

5 J. Merryman/R. Perez-Perdomo, The Civil Law Tradition: An Introduc-
tion to the Legal Systems of Europe and Latin America, at 35 (3* ed., 2010).

6 J.Bell, Judiciaries within Europe: A Comparative Review, at 24 (2006).
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judiciary applies to civil law and common law countries alike, the judi-
cial role under the bureaucratic model has traditionally been viewed as
less politically significant, less prestigious and with a lower profile than
under the professional model associated with the common law tradi-
tion.

According to Guarnieri and Pederzoli, there are five main features that
distinguish the model of a bureaucratic judiciary.” First, judicial recruit-
ment is based largely on competitive examinations and, in this, resem-
bles recruitment into the civil service. Judges are recruited at a young
age, normally immediately after graduating from university. Typically,
competitive public examinations are open to law graduates. Previous
professional experience is not required and is in no way assessed by the
examinations. Selection is instead on the basis of written and oral ex-
aminations that test a candidate’s theoretical understanding of the law.?
Though the Ministry of Justice tends to be responsible for the conduct
of the examinations, as well as for monitoring judicial recruitment as a
whole, the selection of judges under the bureaucratic model is merit-
based, with little scope for partisan considerations at the moment of ini-
tial recruitment. There is concern, however, that examinations might
frustrate efforts to diversify the judiciary, for example, by unduly fa-
vouring middle-class candidates.?

Second, the training and socialization of judges occurs within the judi-
ciary itself. Because they lack prior professional experience, newly ap-
pointed judges undergo a probationary training period under the super-
vision of senior judges. Training not only prepares successful candidates
for their future work by enhancing their legal knowledge and practical
skills, it also helps to forge a common sense of identity within the judi-
ciary. At the same time, however, this results in a division between the
judiciary and the legal profession; a division not paralleled in common
law countries where judges tend to be recruited from, and share the
values of, the legal profession.!® This division under the bureaucratic

7 Guarnieri/Pederzoli (note 2), at 66-67.
8 1Id., at 35.

% D. M. Provine/A. Garapon, The Selection of Judges in France: Searching
for a New Legitimacy, in: K. Malleson/P. H. Russell (eds.), Appointing Judges
in an Age of Judicial Power: Critical Perspectives from Around the World, 176,
at 187 (2006).

10 G. Di Federico, Recruitment, Professional Evaluation, Career and Disci-
pline of Judges and Prosecutors in Italy, in: G. Di Federico (ed.), Recruitment,
Professional Evaluation and Career of Judges and Prosecutors in Europe: Aus-
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model encourages the relative insularity of the judiciary and leads to the
balkanization' of the legal profession.

Third, bureaucratic judiciaries are hierarchical, with successful candi-
dates entering at the lowest judicial rank, but with a reasonable expecta-
tion of working their way up the career ladder until retirement. In a ca-
reer judiciary that treats judges as civil servants, there tend to be fairly
powerful trade unions to defend the organizational interests of the judi-
ciary.”? In some civil law countries, such as France, levels of union
membership across the judicial system are significantly higher than in
other professions.!> One explanation for this is that membership is
commonly believed to be beneficial to a judge’s promotion prospects.!*
Under the bureaucratic model, promotions are made on the basis of
two criteria — namely, seniority and merit. Considerable discretion is af-
forded senior judges to determine merit; however, broadly speaking,
merit has been identified with technical competence, expertise and good
judgment. The final decision whether to promote a specific judge may
be left to the Minister of Justice, and may involve input from the legis-
lature, but much weight tends to be placed in practice on ‘peer review’,
and in particular the recommendations of the judicial elite.’s Indeed,
there is often a close alliance in bureaucratic judiciaries between senior
judges and the officials in the Ministry of Justice.!¢ In career judiciaries,
judges have tended to form “a bureaucratic corps of government ser-
vants, who are in a sense employees of the ministry of justice just as
other civil servants are employees of the ministry of agriculture or the
foreign ministry [...] [and who] have a great many ties of outlook and

tria, France, Germany, Italy and The Netherlands and Spain, 127, at 128-129
(2005).

11 Merryman/Perez-Perdomo (note 5), at 103.

12 See G. Di Federico, Judicial Independence in Italy, in this volume, Chap-
ter B. IX.

13 Trade union membership across the judiciary in France varies between
30-35%, which compares with 10-15% across the country as a whole. See
S. Boyron, The Independence of the Judiciary: A Question of Identity, in: G.
Canivet/M. Andenas/D. Fairgrieve (eds.), Independence, Accountability and
the Judiciary, 77, at 88 (2006).

14 1d., at 89.
15 Guarnieri/Pederzoli (note 2), at 49-50.

16 See G. Di Federico, The Italian Judicial Profession and Its Bureaucratic
Setting, The Juridical Review 40, at 48 (1976).
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sympathy with other government executives”.!” While progressing up
the judicial ranks, senior judges often have considerable contact, and
develop ties, with officials in the Ministry of Justice.

Fourth, judges under the bureaucratic model are generalists rather than
specialists. Successful candidates are not recruited for specific roles, but
rather are expected to be able to perform the various different roles as-
sociated with their rank of the judiciary; they might, for example, be re-
quired to hear family disputes, resolve commercial disputes or even, in
some civil law countries, to serve as a public prosecutor, and they might
be expected to change from one to the other during a life-long judicial
career.

Fifth, under Guarnieri and Pederzoli’s bureaucratic model, guarantees
of judicial independence are said to be weaker than those found in pro-
fessional judiciaries, especially in respect of the internal independence
of the judiciary.!® To be clear, Guarnieri and Pederzoli’s claim is simply
that judges under the bureaucratic model enjoy a lower degree of inter-
nal independence than their counterparties under the professional
model. This is most obvious, perhaps, in terms of the influence of sen-
ior judges on the promotion prospects of junior colleagues, at least in-
sofar as there is a potential tension between the independence of indi-
vidual judges in the lower courts on the one hand and a pronounced hi-
erarchy that privileges the views and preferences of high-ranking judges
on the other. At the same time, insofar as the Ministry of Justice retains
overall responsibility for recruitment and has a say in promotion deci-
sions, there remains the possibility of direct, external influence from
political actors.

The model of a bureaucratic judiciary is premised, then, on an approach
to judicial recruitment that assumes that judges are appointed young,
following competitive examinations, and subsequently trained and so-
cialized within the judiciary itself. This approach further assumes that,
once appointed, judges will remain in service throughout their entire
working life, following a career path that combines merit and seniority.
Though this remains the dominant model in the civil law tradition,
there has been a trend in recent years towards introducing opportuni-
ties for lateral entry into the judiciary by experienced legal profession-
als and civil servants. This trend reflects a concern to secure a more di-

17" M. Shapiro, Courts: A Comparative and Political Analysis, at 151 (1981).

18 Guarnieri/Pederzoli (note 2), at 66.
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verse and less insular judiciary.?? That civil law countries, with the no-
table exception of Italy, increasingly recruit from among legal practitio-
ners as well as recent graduates gives recognition to the fact that being a
judge “requires a blend of experience and qualities that cannot be found
just among those who wish to dedicate their lives to being judges”.20
Related to this is a trend to establish judicial schools to train new
judges, with the example of the Ecole Nﬂtionale de la Magistrature in
France being replicated in other countries, such as Spain and Portugal,
but not yet in Italy. Admission is not limited to success in competitive
examinations, but open to those with graduate degrees in law and non-
judicial professional experience. These schools also provide continuing
educamon courses for sitting judges.

C. The Model of a Professional Judiciary

The model of a professional judiciary is associated with common law
systems, and has been embraced to differing degrees and in different
ways in England, the United States, Canada, Australia and New Zea-
land. The model is professional in the sense that it is distinguished by its
close relationship with, and might even be described as dominated by,
the bar. If the bureaucratic model tends to envisage judging as a life-
long job, the professional model places more stress on judging as a pub-
lic office to which those who excel at the bar aspire. Judging, especially
in the appellate courts, is generally recognized as performing important
social and constitutional tasks, for example, by enunciating principles
that provide certainty to commercial transactions or holding political
actors to account for legal wrongs on legal grounds. In this, the model
has tended to place more emphasis than the bureaucratic model on the
fact that judges often have an important norm-creating as well as norm-
applying role. Put in slightly different terms, the judicial function has
long been recognized as political, in the sense that judges exercise dis-
cretion when deciding contentious public policy questions under the
guise of politically sensitive legal disputes. Unsurprisingly, judges under
the professional model have also tended to have a higher profile and
greater prestige than their counterparts in bureaucratic judiciaries, with

19 R. de Lange, Judicial Independence in The Netherlands, in this volume,
Chapter B. I1. 1.

20 Bell (note 6), at 19.
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their initial appointment typically triggering greater interest from po-
litical actors.

As with the bureaucratic model, Guarnieri and Pederzoli identify five
features that distinguish the professional model.?! First, most judges are
appointed only after having acquired substantial professional experi-
ence at the bar, and thus when first appointed are much older than
newly appointed judges under the bureaucratic model.22 Appointments
under the professional model are normally made either by the executive
(as in the systems of substantially unfettered ministerial discretion char-
acteristic of judicial appointments in Canada, Australia and New Zea-
land and, prior to the reforms of 2005, England) or following combined
action by the executive and legislature (as in federal judicial appoint-
ments in the United States). However, in England, since 2005, candi-
dates for most positions on the bench are recommended by an indepen-
dent Judicial Appointments Commission, with the minister able to re-
ject recommendations only in limited circumstances. Proposals for re-
forming judicial selection around a non-partisan appointments commis-
sion akin to that in England animate the contemporary debate in Aus-
tralia, Canada and New Zealand.

Second, recruitment focuses mainly on lawyers who have practiced as
advocates and appeared regularly before the higher courts (although in
some common law countries, there is a history of appointing a small
number of legal academics to the bench). This approach ensures that
there are shared values between the bar and the bench; and, indeed, un-
der the professional model, it is common to talk of a strong and inde-
pendent bar as a prerequisite for an independent judiciary. One conse-
quence of recruiting experienced practitioners is that newly appointed
judges have already acquired practical skills and tend to be familiar with
the day-to-day workings of courts. Continuing education is available
for judges, but less emphasis tends to be placed on compulsory judicial
training than under the bureaucratic model.2 A further result of the
professional model’s approach to selection is that if the legal professmn
lacks dlver51ty, so too will the judiciary. A commonplace criticism is
that judges in common law countries are mostly white, middle-class
males from professional families, with elite educational backgrounds,

2l Guarnieri/Pederzoli (note 2), at 67.
22 J.L. Waltman, Courts in England, in: J. L. Waltman/K. M. Holland (eds.),
The Political Role of Law Courts in Modern Democracies, 108, at 111 (1988).

2 See K. Malleson, Judicial Training and Performance Appraisal: The Prob-
lem of Judicial Independence, 60 Modern Law Review 655 (1997).
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and whose professional experience is limited to lucrative work at the
bar.* In the face of this criticism, there is heightened awareness in com-
mon law countries of the need to strive for greater diversity on the

bench.?

Third, there tends to be no formal system of career advancement, and
promotions are less common than under the bureaucratic model where
the highest administrative, civil and criminal courts are normally staffed
by many more judges. Less emphasis has tended to be placed on the
appraisal of junior judges by more senior colleagues.? All of this con-
tributes to a much less pronounced judicial hierarchy under the profes-
sional model (though, in some common law countries, the senior judi-
ciary has exerted considerable influence on decisions both about whom
to appoint as judges in the first place as well as whom to promote from
the lower ranks of the judiciary). Fourth, while judges under the bu-
reaucratic model are supposed to be able to perform all of the roles as-
sociated with their rank, judges under the professional model are nor-
mally recruited for particular positions on specific courts. Once ap-
pointed, most judges cannot normally be removed or transferred with-
out cause. Fifth, there have tended to be stronger guarantees of judicial
independence than under the bureaucratic model, both in terms of in-
ternal and external relationships. For example, in one common law
country — Canada — there is not only a guarantee of judicial independ-
ence in the constitutional text, but also a set of decisions of the Supreme
Court that characterizes judicial independence as an wnwritten consti-
tutional principle. By designating judicial independence as an unwritten
principle, the Court has enforced limits on the legislature relating to

24 See, for example, in the context of England and Wales, the seminal cri-
tique by J. A. G. Griffith, The Politics of the Judiciary (5" ed., 1997). For more
recent research on the composition of the judiciary in England and Wales, see P.
Darbyshire, Where do English and Welsh Judges Come From?, 66 Cambridge
Law Journal 365 (2007).

25 See K. Malleson, Diversity in the Judiciary: The Case for Positive Action,
36 Journal of Law and Society 376 (2009); and K. Malleson, Rethinking the
Merit Principle, 33 Journal of Law and Society 126 (2006).

2 See, for example, the discussion of the lack of a systematic professional
development and evaluation that traditionally characterized the Australian judi-
ciary in J. M. Williams, Judicial Independence in Australia, in: P. H. Russell/
D. M. O’Brien (eds.), Judicial Independence in the Age of Democracy: Critical
Perspectives from Around the World, 173, at 187-188 (2001).
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such matters as the remuneration and immunity of judges that cannot
be found in the constitutional text itself.?”

D. The Politics of Judicial Selection — Some Preliminaries

With sketches of Guarnieri and Pederzoli’s bureaucratic and profes-
sional models now in place, I want to explore the political dimensions
to judicial selection within each model. So far I have spoken rather
loosely of the politics of — or political dimensions to — judicial selection.
There are, in fact, a number of different, if normally closely related,
senses in which we can talk of the politics of selection in bureaucratic
and professional judiciaries. To my mind, there are five main senses.
The first concerns the various influences that inevitably shape, to some
extent, the composition of the judiciary, whether stemming from politi-
cal actors, judicial actors or private actors (such as bar associations or
large law firms), and whether focused on the initial selection of judges
or their subsequent progression up the judicial ranks. The second sense
traces the extent to which representative political institutions, such as
the executive and the legislature, are involved in deciding who should
be selected or promoted. Together, these two senses bring into perspec-
tive the distribution of power in judicial selection. The third sense con-
cerns the extent to which ideology is taken into account as part of the
evaluation of a candidate’s suitability, whether for initial selection or
subsequent promotion. The fourth sense focuses on group politics,
whether taken to refer to the internal group dynamics of the judiciary
as a whole, or the need to render more diverse the range of groups rep-
resented on the bench. The fifth and final sense is concerned with the
ways in which, and the degree to which, selection addresses the political
legitimacy of the judiciary. To be sure, this short list does not exhaust
the many possible political dimensions to judicial selection. The point is
simply that there are a great number of senses of the politics of judicial
selection, with five of particular relevance to Guarnieri and Pederzoli’s
bureaucratic and professional models. In the next two sections, I trace,
once again in a synthetic and approximate fashion, the political dimen-
sions to judicial selection under each of the bureaucratic and profes-
sional models.

27 See the essays included in L. Sossin and A. Dodek, Judicial Independence
in Context (2010).



The Persistent Politics of Judicial Selection: A Comparative Analysis 131

E. The Politics of Selection in Bureaucratic Judiciaries

As we have seen, under the bureaucratic model, recruitment has tradi-
tionally been via merit-based competitive public examinations, and,
even though the Ministry of Justice typically has overall responsibility
for judicial selection, there has normally been little scope in practice for
political considerations to influence the initial recruitment of judges
from among the ranks of law graduates. Political influence is concen-
trated instead not on initial recruitment but on a judge’s career progres-
sion. In a career judiciary, prospects for promotion — with the attendant
higher salary, prestige and influence — depend on the appraisal of a
judge’s work by more senior colleagues, often with some involvement
by political actors. The incentive, then, may be for judges to write opin-
ions that comply with the expectatlons of those in power, whether they
be ministers or more senior judges, who might themselves owe their
lofty rank within the judiciary to alliances with powerful politicians in
the Ministry of Justice. There are, perhaps, two main ways in which
judges might seek to comply with the expectations of senior col-
leagues.28 First, junior judges might adhere to the interpretations
adopted by higher courts. Second, they might write rulings in ways that
enable their decisions to be reviewed quickly and easily by the higher
courts. Noting that judges under the bureaucratic model are much less
inclined than their counterparts under the professional model to regard
the legal questions before them as generating issues of “first impres-
sion”. Nicholas Georgakoppoulos has suggested that more junior
judges under the bureaucratic model might be reluctant to depart from
the interpretations adopted by higher courts for fear that it irks the ap-
pellate judges whose recommendations and reports form a crucial part
of the promotion process. That is to say, judges on the cusp of pro-
motion might fear that frequently departing from the interpretative ap-
proach of higher courts would risk upsetting their more senior col-
leagues by, for example, reducing the breadth of interpretations adopted
by appellate courts, undercutting the preferences of those courts while
at the same time increasing the workload for appellate judges.?

In several civil law countries, the creation of Judicial Councils has sig-
nificantly weakened the influence of both the judicial elite and the ex-
ecutive on the promotion prospects of junior judges. The composition

28 N. L. Georgakopuoulos, Discretion in the Career and Recognition Judi-
ciary, 7 University of Chicago Law School Roundtable 205, at 212 (2000).

2 1d.
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and functions of the Judicial Councils vary between countries, but typi-
cally includes some responsibility for promotions. Membership usually
comprises representatives from the judiciary, legal profession and polit-
ical system. Of particular importance is the balance of judicial to non-
judicial members on Judicial Councils and the method of selecting the
judicial members.? Where judicial membership is determined by trade
union elections, such as in Italy, Judicial Councils have triggered a more
prominent and powerful role for trade unions.’! More generally, as Car-
lo Guarnieri notes, “when judges are in control of the councils, corpo-
ratist interests tend to be privileged, and sometimes the power of the
judicial factions becomes a threat to the independence of the individual
judge”; however, “when political or parliamentary appointees are in the
majority, it is not such a great gain over the past situation of executive
predominance”.32 However, when their composition mixes judicial and
non-judicial elements, and where they have responsibility for promo-
tion decisions, Judicial Councils can help to enhance the external and
internal independence of bureaucratic judiciaries.®

In terms of the judiciary’s external relations with political institutions,
the creation of Judicial Councils with responsibility for promotions re-
duces the relative power of the Ministry of Justice. Responsibility for

30 For an overview, see N. Garoupa/T. Ginsburg, The Comparative Law
and Economics of Judicial Councils, 27 Berkeley Journal of International Law
52 (2008).

31 In Italy, where competition between trade unions with opposing political
ideologies is intense, judges who seek promotion typically align themselves
with one of the unions represented on the Judicial Council. As Volcansek ex-
plains, “[b]y declaring their political preferences so openly the judges have left
themselves no mantle of apolitical credibility from which they can derive le-
gitimacy.” M. L. Volcansek, Judicial Selection in Italy: A Civil Service Model
with Partisan Results, in K. Malleson/P. H. Russell (eds.), Appointing Judges in
an Age of Judicial Power: Critical Perspectives from Around the World, 159, at
167-168 (2006).

32 C. Guarnieri, Courts as an Instrument of Horizontal Accountability: The
Case of Latin Europen, in: J. M. Maravall/A. Przeworski (eds.), Democracy and
the Rule of Law, 223, at 239 (2003). For an example of a Judicial Council where
corporatist judicial interests dominate, see the analysis of Italy’s Consiglio Supe-
riore della Magistratura, in G. Di Federico, Independence and Accountability
of the Judiciary in Italy: The Experience of a Former Transitional Country in a
Comparative Perspective, in: A. Saj6 (ed.), Judicial Integrity, 181 (2004).

3 C. Guarnieri, Appointment and Career of Judges in Continental Europe:
The Rise of Judicial Self-Government, 24 Legal Studies 169, at 182-183 (2004).
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appointing non-judicial members of the Judicial Council is usually allo-
cated to the legislature, thus endowing the political parties represented
in the legislature with an opportunity to influence the judiciary directly,
without having to filter any concerns through the Ministry of Justice.’
In terms of the internal independence of the judiciary, which has tradi-
tionally been a weak point under the bureaucratic model, the Judicial
Councils reduce the power of the more senior judges over their junior
colleagues. Whereas promotions in bureaucratic judiciaries traditionally
privilege the recommendations of high-ranking judges, judicial mem-
bership on the Judicial Council usually includes representatives from all
ranks of the judiciary, thus reducing the relative strength of senior
judges.’ Because judges in the lower courts now participate in selecting
judges for the higher courts, less importance tends to be placed on the
reports and recommendations of senior judges. This leads to wider cri-
teria being relied upon when making promotions: no longer are techni-
cal legal competence or willingness to adhere to the rules of higher
courts the sole criteria for assessing a candidate’s suitability for promo-
tion. As Guarnieri observes, the “[v]iews of others outside the judicial
system (in particular, political parties in Parliament) have gained in im-
portance, especially if they can participate in the appointment of mem-
bers of the [Judicial] Council”.3¢ Indeed, in assessing the importance of
Judicial Councils on the politics of judicial selection in bureaucratic ju-
diciaries, Guarnieri concludes that the reforms “have not so much re-
duced the political influence on the judiciary as they have altered the
way political influence is exercised and, therefore, the relative power of
political and institutional actors”.3” Traditionally the influence of the
executive and (albeit to a lesser extent) the legislature on the judiciary
has been filtered through senior judges who have been in control of
promotions. However, as Guarnieri has explained, the creation of Judi-
cial Councils has “opened up a third channel of political influence,
which can be seen as a consequence of the slow but steady attempt to
limit executive power and the consequent strengthening of judicial
guarantees in civil law judiciaries”.3¥ T will summarize the politics of se-

34 Id., at 183.
35 Z. Fleck, Judicial Independence in Hungary, in this volume, Chapter B. 1.

36 Guarnieri (note 33), at 183.
37 1d., at 185.
38 Id., at 184.
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lection under the bureaucratic model below, but first I want to turn to
the professional model.

E The Politics of Selection in Professional Judiciaries

Political influences in a bureaucratic judiciary operate not at initial re-
cruitment, but are channelled through the procedures for career ad-
vancement. In a professional judiciary, by contrast, where opportunities
for promotion are much more limited, political influences operate
largely through the procedures for initial recruitment. Because oppor-
tunities for promotion within professional judiciaries are so limited,
and because there tend to be robust guarantees of judicial independence
that insulate judges from political influences once they are appointed,
the procedures for judicial recruitment under the professional model
are “the most immediate and visible means of connection between the
judiciary and other parts of the political system”.3 Involvement of po-
litical institutions in judicial recruitment, whether via executive ap-
pointment or combined executive nomination and legislative hearing, is
viewed as a way of securing a measure of political legitimacy for judges
who have long since been recognized as performing an important so-
cial, economic, constitutional and, ultimately, political role.#’ This ap-
proach also helps to ensure that candidates for the bench, who once ap-
pointed are otherwise insulated from most political influences, will
share, in broad terms, the values and outlook of the polity as a whole.

In several common law countries, judicial selection is a function of the
executive, usually performed by, or upon the advice of, a specific minis-
ter and discharged at the executive’s discretion. A distinctive feature of
judicial appointments in systems of ministerial discretion is that the re-
gime regulating recruitment and selection is, for the most part, a matter
of convention, rather than formal legal rules. Typically, the law simply
provides that judges are to be appointed by the executive acting on the
recommendation of a designated minister; for example, the Minister of
Justice in Canada, the Attorneys General in Australia and New Zealand
and, prior to the reforms of 2005, the Lord Chancellor. By convention,
ministers consult in private with interested parties, including high-
ranking judges and legal organizations. The purpose of the minister’s

% Guarnieri/Pederzoli (note 2), at 34.
40 1d.
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consultations is to identify suitable candidates for the bench, and, in
particular, much weight tends to be placed on the comments of the sen-
ior judges. Once a suitable candidate has been found, the minister in-
forms the cabinet, which then routinely acts on the minister’s recom-
mendations.

Opportunities for political patronage in a system of ministerial discre-
tion are fairly obvious (although because the number of positions on
the higher courts tend to be fairly limited, the scope for shaping long-
term political agendas through judicial appointments is also relatively
restricted). During the 19" and first half of the 20" centuries, judicial
appointments in several common law jurisdictions were influenced by
partisan political considerations. However, in most common law juris-
dictions — with the notable exception of Canada where blatant episodes
of political patronage were evident in federal judicial appointments in
the 1980s* — a convention developed through the course of the 20" cen-
tury that ministers would treat partisan considerations as irrelevant
when determining a candidate’s suitability for judicial office.#2 This is,
of course, how it should be. That a lawyer is politically active, for ex-
ample by being a member of or a donor to a political party, does not
mean that they are not also qualified for judicial office, but nor should
it be treated as relevant when determining suitability for appointment
to the bench. That is to say, political activity and connections do not

4 See P. H. Russell/]. Ziegel, Federal Judicial Appointments: An Appraisal
of the First Mulroney Government’s Appointments and the New Judicial Advi-
sory Committees, 41 University of Toronto Law Journal 4 (1991); and T. Rid-
dell/L. Hausegger/M. Hennigar, Federal Judicial Appointments: A Look at Pa-
tronage in Federal Appointments since 1988, 58 University of Toronto Law
Journal 39 (2008). For brief discussion of the system of advisory committees
that were set up in response to the problem of patronage in judicial appoint-
ments by the federal government, see G. Gee, The Politics of Judicial Appoint-
ments in Canada, in: Judicial Appointments: Balancing Independence, Ac-
countability and Legitimacy, 99 (2010).

42 For example, in the New Zealand context, see G. Palmer, Judicial Selec-
tion and Accountability: Can the New Zealand System Survive?, in: B. D. Gray
/R. B. McClintock (eds.), Courts and Policy: Checking the Balance, 11, at 44
(1995); and J. McGrath, Appointing the Judiciary, New Zealand Law Journal
314 (1998).
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disqualify someone from judicial office, but nor are they relevant crite-
ria when making an appointment.*

Even though contemporary practice is for ministers to eschew partisan
political considerations, there is concern in a growing number of com-
mon law countries about a system that relies heavily on unbridled min-
isterial discretion. Criticism has revolved around the concentration of
power in the hands of a single minister, and the lack of transparency in
an approach that relies on the secret soundings that the minister re-
ceives from interested parties. That judges spent an increasing amount
of time resolving politically sensitive legal disputes, and reviewing the
actions and decisions of the government in particular, gives rise to a
particular need to prevent ministers from employing appointment pow-
ers in ways that might undermine the independence of the judiciary, for
example by appointing a political placeman. Criticisms of this type have
led to the development of protocols that enhance the transparency of
the appointment process, for example, by setting out the parties that the
minister must consult when identifying suitable candidates for the
bench. These criticisms have also triggered interest in proposals to shift
responsibility for identifying suitable candidates for the bench from a
minister to the sort of non-partisan appointments commission that has
operated in England since 2005. The Judicial Appointments Commis-
sion in England — which is composed of judges, lawyers and lay people,
but no politicians — makes recommendations that the Lord Chancellor
can, in practice, reject only in very limited circumstances. Proposals for
reform in many common law countries centre on a system where min-
isters must appoint persons recommended by the non-partisan commis-
sion, but can ask for alternative names if not satisfied with the commis-
sion’s initial reccommendation.*

43 L. Sossin, Judicial Appointment, Democratic Aspiration and the Culture
of Accountability, 58 University of New Brunswick Law Journal 11, at 35
(2008).

4 For example, in the New Zealand context, see T. Eichelbaum, Judicial In-
dependence: Fact or Fiction?, New Zealand Law Journal 90 (1993); and R.
Cooke, Empowerment and Accountability: The Quest for Administrative Jus-
tice, 18 Commonwealth Law Bulletin 1326 (1992). Cf. P. East, A Judicial Com-
mission, New Zealand Law Journal 189 (1995); and J. Allan, Judicial Appoint-
ments in New Zealand: If it were done when ‘tis done, then ‘twere well it were
done openly and directly’, in: K. Malleson/P. H. Russell (eds.), Appointing
Judges in an Age of Judicial Power: Critical Perspectives from Around the
World, 103 (2006).
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Criticism has also concentrated on the lack of diversity in professional
judiciaries that rely on ministerial discretion.* Diversity means differ-
ent things in different contexts, but, for the most part, concern in com-
mon law countries has focused on gender and racial diversity. In sys-
tems of ministerial discretion, those appointed to the bench have tended
to be well qualified and independently minded white males who have
had long and successful careers at the bar. A commonplace criticism of
systems of ministerial discretion is that where there is a readily identifi-
able pool of candidates at the bar whose qualifications for judicial office
are obvious, and who are known to the political and judicial elites, there
is very little incentive for the minister to encourage interest in a judicial
post amongst those whose backgrounds are more unorthodox and who
are perhaps not widely known to the judicial and political elites.* The
imperative of securing a more diverse judiciary has further heightened
interest in non-partisan appointments commissions. Proponents of re-
form argue that commissions result in more women and minorities be-
ing appointed as judges, especially where the commission itself features
demographic diversity.¥” Opponents refute this, arguing that no clear
relationship exists between the procedures used for judicial selection
and the composition of the bench, and that increasingly diverse judici-
aries are best explained by the increasing diversity within the legal pro-
fession.*

Proposals for reforming systems of ministerial discretion have tended
to focus on a nominating commission akin to that found in England
rather than the combined executive nomination and legislative confir-
mation proceedings associated with federal judicial appointments in the

4 For examples drawn from the debate on gender diversity in Australia, see
S. Cooney, Gender and Judicial Selection: Should There Be More Women on
the Courts?, 19 Melbourne Law Review 20 (1993); B. Harris, Appointments to
the Bench — The Role of a Judicial Service Commission, 15 Adelaide Law Re-
view 191 (1993); and D. O’Sullivan, Gender and Judicial Appointment, 19 Uni-
versity of Queensland Law Journal 107 (1996).

4 R. Sackville, The Judicial Appointments Process in Australia: Towards
Independence and Accountability, 16 Journal of Judicial Administration 125
(2007).

47 See, for example, in the context of the United States, M. Reddick, Merit
Selection: A Review of the Social Scientific Literature, 106 Dickinson Law Re-
view 729 (2002). See generally K Malleson, Rethinking the Merit Principle in
Judicial Selection, 33 Journal of Law and Society 126 (2006).

4 1d. See also Riddell/Hausegger/Hennigar (note 41), at 63.
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United States (though for one recent appointment to the Supreme
Court of Canada, the candidate selected by the federal government ap-
peared before a parliamentary committee for a non-binding, pre-ap-
pointment hearing®). The nomination and confirmation of candidates
for the federal bench in the United States are viewed as highly political.
Both the President and Senate scrutinize the political ideology of judi-
cial candidates, though importance attaches to professional credentials
as well. Professional legal associations, and notably the American Bar
Association, also scrutinize the suitability of judicial candidates, and the
role of a great variety of interest groups in judicial nomination is a dis-
tinctive feature of judicial appointments in the United States. By split-
ting responsibility for nomination and confirmation between the execu-
tive and legislature, candidates are subjected to two rounds of scrutiny
by political institutions that, depending on the most recent rounds of
presidential and congressional elections, might be under the control of
different political parties. The potential for partisan political conflict in
confirmation proceedings for federal judicial nominees is obvious, es-
pecially at times of divided government, and the process has been the
subject of considerable criticism.® But it is also possible that insofar as
federal judicial appointees might have to secure the support of a coali-
tion across political parties as well as different branches of government,
the confirmation process might actually lend authority as well as an ap-
pearance of neutrality to the federal judiciary. That is to say, judges ap-
pointed in this way acquire an important measure of political legitimacy
by being scrutinized by two different democratic institutions whose au-
thority stems from multiple rounds of popular elections and that might
even be controlled by different political parties.5!

4 See P. W. Hogg, Appointment of Justice Marshall Rothstein to the Su-
preme Court of Canada, 44 Osgoode Hall Law Journal 527, at 530 (2006). For
the emerging debate about possible parliamentary hearings for appointments to
the new UK Supreme Court, see M. L. Clark, Introducing a Parliamentary
Confirmation Process for New Supreme Court Justices: Its Pros and Cons, and
Lessons Learned from the U.S. Experience, Public Law 464 (2010).

50 S. L. Carter, The Confirmation Mess: Cleaning Up the Federal Appoint-
ment Process (1994); B. Wittes, Confirmation Wars: Preserving Independent
Courts in Angry Times (2009).

51 J. Resnik, Judicial Selection and Democratic Theory: Demand, Supply
and Life Tenure, 28 Cardozo Law Review 579, at 594 (2005).
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G. Comparison of the Politics of Judicial Selection

It should by now be plain that there are distinct, if different, political
dimensions to the selection of judges in the bureaucratic and profes-
sional models. Keeping in mind the five main political dimensions iden-
tified above, we might summarize the politics of selection under each

model as follows:

Bureaucratic Professional
Judiciaries Judiciaries
Political Concentrated on promo- Concentrated on initial re-
Influence tion decisions. cruitment.
Political Senior judges traditionally | Either executive discretion
Institutions influenced promotion, but | or combined executive and
their power has been re- legislative action, but
duced in countries with growing interest in nomi-
Judicial Councils nating commissions
Political Not a feature of promo- Not a feature of ministerial
Ideology tion decisions; stress on discretion, but prominent
technical competence in- in federal appointments in
stead us
Group Between lower and senior | Search for greater diversity
Politics judges
Political Traditionally a less promi- | Involvement of political ac-
Legitimacy nent concern tors secures some political
legitimacy

H. The Phenomenon of Depoliticization

Within both the bureaucratic and professional models, it is possible to
discern a basic impulse to take the politics out of judicial selection. One
theme in debates about selection and recruitment in both bureaucratic
and professional judiciaries is the need to avoid politicizing the judici-
ary, with many reform proposals purporting to depoliticize judicial se-
lection.’? For example, under the bureaucratic model, where the judici-

52 A good example of this is provided by comments in 2003 of the then
Lord Chancellor, Lord Falconer, when explaining a series of constitutional re-
forms that included the creation of the Judicial Appointments Commission,
“What governs our approach is a clear desire to place power where it should be:
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ary has traditionally been viewed as exercising little control over public
policy, proposals for reform frequently have sought to enhance the in-
dependence of a politically weak judiciary by providing for Judicial
Councils that give judges greater control over their own affairs, includ-
ing by reducing the influence of the Ministry of Justice on judicial pro-
motions. Where under the professional model, the judiciary has long
been recognized as performing important social, economic and consti-
tutional roles, many now point to the need to insulate judicial selection
from political considerations, for example, by seeking to move respon-
sibility for 1dent1fy1ng suitable candidates for the bench away from po-
litical institutions and to non-partisan nominating commissions instead.
In other words, under both models, and irrespective of whether judges
are in relative terms politically weak or powerful, there is a dynamic
pushing for the depoliticization of judicial selection. In the remainder
of this essay, I want to reflect on this dynamic in the context of the Ju-
dicial Appointments Commission in England (though much of what
follows also has a wider relevance). I begin, however, by reflecting on
the increasingly rich political science literature on the phenomenon of
depoliticization within general patterns of modern government.

The political science literature suggests that the term depoliticization s,
in a sense, a misnomer.>> Though it is true that the dictionary definition
takes depoliticization to denote, in absolute terms, removing all politi-
cal connections or the rendering of something as apolitical, a more nu-
anced definition is required when employing this notion within the
complex realities of politics and law. For the phenomenon that the ru-
bric of depoliticization captures is not the elimination of politics, but its
displacement. Depoliticization is perhaps more accurately characterized
as arena-shifting.>* The depoliticization of a policy involves shifting re-
sponsibility for that policy away from representative political institu-
tions — such as the executive and legislature — to some new arena and a
new decision-maker. Depoliticization, in other words, reduces the in-
volvement of representative political institutions in a decision-making
sphere. However, this alone does not change the political nature of the

increasingly not with politicians, but with those best fitted in different ways to
deploy it [...] This depoliticising of key decision-making is a vital element in
bringing power closer to the people”; Lord Falconer, Speech to the Institute for
Public Policy Research (2003).

55 M. Flinders/]. Buller, Depoliticization: Principles, Tactics and Tools, 1
British Politics 293, at 295 (2006).

5 1d.



The Persistent Politics of Judicial Selection: A Comparative Analysis 141

decision itself. Depoliticizing a decision-making responsibility alters
the arena in which, and the process by which, decisions are made, but it
does not automatically purge those decisions of their political dimen-
sions, and might even bring different political dimensions to the fore.

The most frequent tactic of depoliticization is where politicians dele-
gate day-to-day responsibility for an issue to a “non-majoritarian insti-
tution” that is insulated to some extent from political control; that is to
say, an agency that has specialized public authority separate from that
of representative political institutions, which is neither directly elected
by the people nor directly managed by politicians 55 A key rationale for
this tactic is that the non-majoritarian institution typically pursues a
clearer, more focused mandate than politicians, using decision-making
processes that are more transparent and more inclusive than the secret,
and often insular, deliberations associated with ministers, cabinets and
government.’ The politician delegating decision-making responsibility
usually specifies a set of objectives that the non-majoritarian institution
must meet. A number of consequences flow from delegating an issue to
a non-majoritarian institution. One is that politicians often search out
novel and perhaps subtle ways to exercise some political influence over
a delegated issue. Or as Matthew Flinders and Jim Buller put it, a gap
sometimes develops between the “principled commitment to depolitici-
zation” and its “practical implementation”.5”

A common assumption is that depoliticization tactics are normatively
desirable.’® Delegating responsibility for some issue to a non-majorita-
rian institution that is insulated to some extent from political control is
commonly assumed to be a good thing, and especially in an age where
politics and politicians are associated in the popular consciousness with
duplicity, greed, corruption and inefficiency.? Many politicians share
these assumptions. For it seems that politicians have internalized a view
of politics as little more than horse-trading, rent-seeking and office-
seeking and of themselves as largely self-interested, self-serving and un-

55 M. Thatcher/A. Stone Sweet, The Politics of Delegation: Non-Majorita-
rian Institutions in Europe, 25 West European Politics 1 (2002).

5 1d., at 19.
57 Flinders/Buller (note 53), at 302.

58 J. Buller/M. Flinders, Democracy, Depoliticization and Arena-Shifting, in
T. Christensen/P. Laegreid (eds.), Autonomy and Regulation: Coping with
Agencies in the Modern State, 53, at 54 (2006).

5 C. Hay, Why We Hate Politics (2007).
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trustworthy. That politicians depoliticize day-to-day responsibility for
particular issues can be read as evidence that they no long trust them-
selves. Depoliticization can be read, in other words, as “an announce-
ment by the demos that it does not trust itself and wishes to put certain
policy questions beyond its own reach”.0 Tronically, however, by tak-
ing a policy issue seriously, and by concluding that this issue should in
fact be delegated to a non-majoritarian institution, politicians act in
ways that indicate that they are not nearly as bad or untrustworthy as
these commonly held assumptions suggest.

I. The Depoliticization of Judicial Selection in England

With these lessons in mind, I want to consider the trend towards depo-
liticization of judicial appointments in England. The creation of the Ju-
dicial Appointments Commission in 2005 provides a good example of
the depoliticization of judicial selection. The Judicial Appointments
Commission is an independent commission that selects candidates for
judicial office in England and Wales. It has 15 members: six lay people,
five judges, two lay judges and two members of the legal profession.s!
This reflects a very strong legal presence, although the chair must be
one of the lay members. The Judicial Appointments Commission rec-
ommends a single name to the Lord Chancellor, who accepts or rejects
that name, or invites the Judicial Appointments Commission to recon-
sider its recommendation. If the Lord Chancellor rejects a recommen-
dation, reasons must be given. Previously the Lord Chancellor and
Prime Minister had, in practice, unfettered discretion when making ju-
dicial appointments, but this discretion has been effectively removed.

In this way, the creation of the Judicial Appointments Commission has
altered the arenas and procedures through which appointment decisions
are made, in effect removing responsibility for judicial selection from
ministers to a non-majoritarian institution. Noteworthy is the very
considerable extent to which the involvement of political actors in judi-
cial selection has been squeezed out (and even though it is widely ac-

60 M. Shapiro, The Problems of Independent Agencies in the United States
and the European Union, 4 European Public Policy 278, at 289 (1997). Cited in
Buller/Flinders (note 58), at 72.

o1 See S. Turenne, Judicial Independence in England and Wales, in this vol-
ume, Chapter B. II. 2. b).



The Persistent Politics of Judicial Selection: A Comparative Analysis 143

cepted that political considerations have not been a significant feature
of judicial appointments in England for 50 or 60 years). One option
would have been to provide the Lord Chancellor with a shortlist from
which to choose.®2 The list could have been ranked or unranked. Plain-
ly, ministerial discretion would have been greatest where the shortlist
was unranked.®> Neither approach was followed in England, where a
single recommendation is presented to the Lord Chancellor. The com-
position of some selection commissions, such as the Judicial Services
Commission in South Africa, includes members of the legislature in or-
der to enhance its political legitimacy. But, once again, this option was
not seriously considered in England.®* Arguably, the new system in
England goes too far in circumscribing the scope for political involve-
ment. It is perhaps unsurprising therefore that, at times, the relationship
between the Lord Chancellor and Judicial Appointments Commission
has been strained, with clashes over such matters as who should deter-
mine non-statutory eligibility criteria for judicial postings.® It is possi-
ble, of course, that there were genuine disagreements over such matters.
But it is also possible that after having delegated responsibility to the
Judicial Appointments Commission, the Lord Chancellor has neverthe-
less sought novel ways to exercise some degree of political influence,
for example by seeking to exercise control over the eligibility criteria
for judicial office.

Though the creation of the Judicial Appointments Commission has de-
politicized judicial selection by changing the arenas and procedures
through which selection decisions are made, it has not purged those de-
cisions of their political dimensions. For the question of whom to ap-
point as a judge always retains distinctly political dimensions, in terms
for example of the legitimacy and diversity of the judiciary, as well as
political implications for institutional relationships across the political
and legal systems. But more than this, the depoliticized approach that is
organized around a commission that is itself distinguished by a strong
legal presence risks privileging a new set of political considerations,
namely what might be called “the politics of the lawyer class”.% As

02 See K. Malleson, Creating a Judicial Appointments Commission: Which
Model Works Best?, Public Law 102, at 111 (2004).

6 Id.
64 1d., at 118.
05 See Turenne (note 61), Chapter B. IL. 1. d).

% I borrow this phrase from B. T. Fitzpatrick, The Politics of Merit Selec-
tion, 74 Missouri Law Review 675, at 690 (2009).



144 Gee

with any large group, there are doubtless a range of opinions and beliefs
amongst individual lawyers. It seems reasonable to suppose, however,
that the views of most (but clearly not all) lawyers might be more lib-
eral than members of the general public, especially on matters of social
policy.t” It might also be that the distribution of views among lawyers
differs from those of non-lawyers on such matters as the proper role of
and limits on courts or the proper approach to the protection of rights.
If lawyers are indeed more liberal than the general public — both in
terms of those issues that animate political debate and questions about
the proper role of courts — and if the opinions of the legally qualified
members on the Judicial Appointments Commission carry extra
weight, then we might expect a liberal disposition to be reflected, to
some extent, and over time, in those ultimately appointed as judges, es-
pecially to higher courts which review the most politically contentious
cases.

It might be argued that the advantage of the Judicial Appointments
Commission is that it concentrates on the professional credentials of
candidates, not on matters of ideology. Perhaps this is so. However, just
as ideology might from time to time influence a minister’s selection un-
der a system of direct ministerial appointment, it seems plausible that
this could also be true for a depoliticized system, especially when con-
sidering appointments to the higher courts. However, even if this is not
so, and the Judicial Appointments Commission in fact succeeds in dis-
regarding the ideological views of candidates in all cases, there may still
be a problem. For if the distribution of ideological views among law-
yers differs from the rest of the public, then a method of appointment
that does not permit some latitude for ideological considerations will
culminate in a judiciary that reflects the skewered ideological distribu-
tion found amongst the legal profession.s

To put this differently: one result of depoliticizing judicial appoint-
ments might in fact be “a lack of heterogeneity among those ultimately
chosen as ]udges that we might end up with an insulated, self-selecting
lawyerly caste”.® Even where a non-partisan commission such as the
Judicial Appointments Commission is charged with promoting gender
and racial diversity, depoliticization could, in other words, jeopardize
the diversity of ideological views on the bench, with an increasing gap

67 1d.
6 1Id., at 676.
% Allan (note 44), at 110.
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developing between the opinions of judges on the one hand and the po-
litical class and public at large on the other. Given that political involve-
ment has traditionally been seen as an important means of securing an
important measure of legitimacy for professional judiciaries, as well as a
way of ensuring shared values between the judicial and political elites,
the dynamic of depoliticization should give us cause for concern. Thus,
while the impulse to remove politics from the selection of judge is un-
derstandable, it must not be taken too far. In short, there must always
be a role for political institutions in judicial selection — and, in the con-
text of a professional judiciary, this involves preserving a critical chan-
nel for injecting political legitimacy into judicial decision-making. It
may be that recent reforms in England go too far in shifting responsi-
bility away from political institutions. All of which reminds us that the
politics of judicial selection are persistent, and that the choice before us
is never between a political or non-political system of selection. Rather,
the choice is always about how can we channel the political dimensions
to judicial selection in ways that secure a judiciary that is independent,
diverse and legitimate.

J. Conclusion

I began by sketching the broad contours of the models of a bureaucratic
judiciary and professional judiciary developed by Carlo Guarnieri and
Patrizia Pederzoli. I then sought to render explicit some of the political
dimensions to the recruitment and selection of the judges in the two
models. In doing so, my aim was to point to the great number of differ-
ent ways in which judicial recruitment and selection are political; that is
to say, my aim was to underscore the inescapably politically nature of
judicial selection. One theme evident in both the bureaucratic and pro-
fessional models was a basic concern to depoliticize judicial selection.
By looking at some recent political science literature, I suggested that
depoliticization is, perhaps, best understood as arena-shifting, whereby
responsibility for judicial selection shifts from representative political
institutions to non-majoritarian institutions, such as the Judicial Ap-
pointments Commission in England. In particular, I stressed that depo-
liticization does not eliminate politics from the appointment of judges,
but rather shifts it to a new arena. Ultimately, depoliticization might
also privilege the politics of the legal profession in ways that might ul-
timately erode the traditional connection in professional judiciaries be-
tween the courts on the one hand and political institutions on the other.



Judicial Independence in England and Wales

Sophie Turenne*

A. Introduction

Following a comprehensive programme of constitutional reform that
started with the Human Rights Act in 1998, a debate on judicial inde-
pendence! and accountability has re-emerged in England and Wales.2
Only in the Constitutional Reform Act 2005 (CRA) has the longstand-
ing convention that government ministers have to uphold the continued
independence of the judiciary been formalized.> The CRA also intro-
duced some formal safeguards for judicial independence, viz. new
mechanisms for appointing, training and disciplining judges (B). Al-
though these measures acknowledge the growth in size and complexity
of the judiciary, they have led to new administrative responsibilities for
the Lord Chief Justice, despite strained financial resources. The creation
of a Judicial Appointments Commission, and the emphasis on training

I am grateful to Professor John Bell for his comments on an earlier draft.

! TItis suggested that freedom from outside influence is a defining feature of

judicial independence. Such outside influence refers to political pressure, to
pressure from other judges and the media and also to the indirect pressure that
can arise from the social composition of the judiciary. As a result, judicial inde-
pendence is secured by many factors, such as salary, tenure, immunity and the
formal mechanisms of appointment and removal.

2 For an account of previous years, see J. A. G. Griffith, The Politics of the

Judiciary (5™ ed., 1997); R. Stevens, The Independence of the Judiciary (1993);
see also N. Browne-Wilkinson, The Independence of the Judiciary in the
1980s’, 4 Public Law 44 (1988) about the Lord Chancellor’s threats to judicial
independence via the Lord Chancellors’ Department mechanisms of financial
control of the courts.

3 Section 3 CRA.

A. Seibert-Fohr (eds.), Judicial Independence in Transition: Strengthening the Rule of Law 147
in the OSCE Region, Beitrage zum ausldndischen 6ffentlichen Recht und Volkerrecht 233,

DOI 10.1007/978-3-642-28299-7_5, © by Max-Planck-Gesellschaft zur Férderung

der Wissenschaften e.V., to be exercised by Max-Planck-Institut fiir auslandisches

offentliches Recht und Vélkerrecht, Published by Springer-Verlag Berlin Heidelberg 2012
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and detailed guidelines on judicial conduct (D), complete the gradual
emergence of a career judiciary.

But in the recent words of the Lord Chief Justice, “[...] times change,
and however they do change, for the purposes of the judiciary, our in-
dependence and effectiveness must be reinforced.” His guarded intro-
duction to his Business Plan for 2009-2010 — the very title of which is
likely to make many judges wince — acknowledges a judiciary, poten-
tially under threat from a combination of a powerful executive and its
own obligation to give effect, if “possible”,’ to all legislation in a way
that is compatible with the ECHR (C). The advent of the Human
Rights Act has exacerbated the opportunities for politicians and judges
to come into conflict (D). The developments below suggest that judicial
independence is maintained despite having to accommodate strained re-
sources and some tensions with the executive.

B. Structural Safeguards

The CRA set up a new leadership structure: while the Lord Chancellor
is responsible for the administrative functioning of the courts, the Lord
Chief Justice is responsible for the judicial function of the courts¢ (I).
The CRA has also brought greater transparency and professionalism in
the appointment process (II). It however creates new pressures, with a
need to develop the notion of promotion within the judicial hierarchy
(III), and a concern that the current judicial remuneration is not well-
suited to the judiciary (IV). A recent emphasis on the standards of judi-
cial conduct combines a traditional and unsatisfactory reliance on a case
law on recusal (V), with some new statutory requirements for discipli-
nary proceedings (VI and VII). Judicial immunity remains limited to
cases where the judge: (i) acts in the bona fide exercise of his office; and
(i) in the belief (though mistaken) that he has jurisdiction (VIII). But
some new challenges have surfaced. The changes brought under the
CRA also call for a judiciary to have a clearly identifiable voice, and the
Judges’ Council’s role is significant in this respect (IX). Furthermore, in

4 See the Judicial Office’s Business Plan for 2009-2010 (the Judicial Office
provides administrative support to Judge Lord Chief Justice)

5 Section 3 Human Rights Act 1998.

¢ The Lord Chief Justice is the President of the Courts of England and
Wales and the presiding judge of the Criminal Division of the Court of Appeal.
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spite of increasing the administrative load of the judiciary, resources are
under strain (X).

I. Administration of the Judiciary

1. Organs in Charge of the Administration of the Judiciary
a) A New Leadership Structure

Until the CRA came into force in April 2006, the office of the Lord
Chancellor had relatively weak internal governance structures. The
Lord Chancellor and the Minister of Justice are now one and the same
person, although confusingly both titles remain (in the media, the cur-
rent Lord Chancellor, Kenneth Clarke is more commonly referred to as
the Minister for Justice). The CRA transferred the role of head of the
judiciary from the Lord Chancellor, a government minister whose ap-
pointment is a political one, to the Lord Chief Justice, who is chosen by
a specially appointed committee, convened by the Judicial Appoint-
ments Commission.

The CRA thereby formalized the existing partnership between the gov-
ernment and the judiciary, known as the Concordat. This agreement set
out a system of consultation and joint decision-making between the
Lord Chief Justice and Lord Chancellor in areas such as judicial disci-
pline and court management, setting in place a new leadership struc-
ture.” In addition, since the CRA, the Judicial Appointments Commis-
sion, subject to the Lord Chancellor’s remaining limited role in this
area, is responsible for the selection of judges.? It started work in 2006.

b) The Ministry of Justice

Since 2005, the administration of the courts has been overseen by Her
Majesty’s Courts Service (HMCS), originally an executive agency of the
Ministry of Justice (itself a recently founded department). From April
2011, HMCS and the Tribunals Service have integrated to form Her
Majesty’s Courts and Tribunals Service (HMCTS) and HMCTS is re-

7 The Concordat was established following discussions between the Judges’

Council, senior judges and the Department for Constitutional Affairs (DCA, as
the Lord Chancellor’s Department had been briefly retitled).

8 Seeinfra B. 1L 2. ¢).The Judicial Selection Process.
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sponsible for managing all tribunals and courts, including the magis-
trates’ courts, except the UK Supreme Court. It deals with the opera-
tion of court facilities and the treatment of court users, and provides the
administrative system, the staff and the infrastructure (IT, buildings). In
that sense, it is similar to a Judiciary Agency such as that in Spain or
Sweden. The new Supreme Court, formerly the judicial committee of
the House of Lords, also has its budget provided by the Ministry of
Justice but has operational autonomy.?

Judicial fears that the new Ministry would leave the courts vulnerable
to budget restrictions (competing in particular with the costs of main-
taining prisons, which is now also within the Ministry’s remit) led sen-
ior judges, during 2007, to negotiate with the government for greater
autonomy over the disposal of the resources for the administration of
justice. A new partnership between the Lord Chancellor and the Lord
Chief Justice was agreed in 2008 and renewed in 2011.1° Under this
agreement, the operation of the HMCS, now HMCTS, is no longer
controlled by the Ministry of Justice but it is not fully autonomous ei-
ther.!! The Lord Chancellor and Lord Chief Justice are partners for the
governance, financing and operation of HMCTS: they jointly agree the
aims, priorities and funding for HMCTS. Day-to-day governance of
the HMCTS is delegated to a board with an independent Chairman.

c) The Lord Chief Justice

Under the CRA, the Lord Chief Justice’s responsibilities include the
deployment of individual judges and their welfare, training and guid-
ance, and the judicial business of the courts (including the allocation of
work within the courts).!2 The Lord Chief Justice is also responsible for
representing the views of the judiciary to Parliament, to the Lord

9 See Lord Phillips expressing reservations about the Court’s financial in-
dependence, Judicial Independence and Accountability: A View from the Su-
preme Court, Lecture at UCL Constitution Unit, 8 February 2001.

10 Her Majesty Courts Service Framework Document, April 2011, Cm.
8043.

11 The budget s still allocated by Parliament to the Ministry of Justice and
then by the latter to the HMCTS.

12 The Lord Chief Justice exercises these responsibilities through the Judges’

Council and the Judicial Executive Board, a committee that comprises senior
members of the judiciary.



Judicial Independence in England and Wales 151

Chancellor and to Ministers generally. The Lord Chief Justice shares re-
sponsibility with the Lord Chancellor for the provision of, and the
complaints and disciplinary system for the judiciary.?

The day-to-day relationship between the Lord Chief Justice and Lord
Chancellor will depend on how, in practice, the new leadership ar-
rangements (set out in the Concordat) work. Much may depend on
their respective personalities too. Until June 2007, the latter tended to
be a senior practising lawyer of high repute appointed after a long ca-
reer in practice who sat in the Lords. In Gordon Brown’s first cabinet,
Jack Straw (a non-practising barrister and also a former Home Secre-
tary) sat instead in the Commons.!* But future Lord Chancellors need
not have a significant background in the law!s and may conceivably be
career politicians with their eyes on promotion to other departments.
They may find that defending judicial independence, which they are re-
quired to do by statute, does not lead to career advancement after all.

2. Judges’ Council

Separate from the Judicial Appointment Commission there is a Judges’
Council for England and Wales. The present Judges’ Council acts as a
body representing the views and interests of each tier of the judiciary.!¢
It informs and advises the Lord Chief Justice, has discussions with the
Lord Chancellor in relation to the financing of the courts!” and other is-
sues relating to the judiciary as a whole, and publishes an Annual Re-
port. Therefore, to a great extent, it is a forum rather than an institution
of governance. But it also selects three judicial members of the Judicial
Appointments Commission.'s

Since 2002, the Judges’ Council is representative of each tier of the judi-
ciary in England and Wales and also includes tribunals and magistrates’

13 See infra B. VI. Judicial Conduct Complaint Process and B. VII. Judicial
Accountability: Discipline and Removal Procedures.

14 In the 17" century, Sir Thomas More was the first non-cleric to be Lord
Chancellor and he was in the Commons, as were a number of his successors.

15 Section 2 of the CRA allows the Prime Minister to appoint anyone whom
he deems to be “legally qualified”.

16 Lord Justice Thomas, The Judges’ Council, Public Law 608 (2005). The
role and membership of the Judges” Council is currently under review.

17" See para. 24 of the 2004 Concordat (note 7).
18 See schedule 12, para. 7 CRA.
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representatives. It comprises 18 members and is chaired by the Lord
Chief Justice. The latter and the Senior Presiding Judge of the House of
Lords (soon to be the Supreme Court) serve ex officio; the usual period
of membership for the other members is three years. There are no direct
elections to the Council. Each level of the judiciary has its own Asso-
ciation" or Council where elections are held and the officers of those
Associations or Councils (or their delegates) serve on the Judges’
Council.

II. Selection, Appointment and Reappointment of Judges

Judges in England and Wales are recruited following some experience as
a legal practitioner. The required degree of practising experience will
vary according to the level of the jurisdictions. Apart from the lowest
level of jurisdiction, comprising Magistrates and tribunal members, the
mainstream judiciary is divided into members of the Supreme Court
(formerly the House of Lords), the Court of Appeal, followed by the
High Court and then the circuit judges, and the district judges (1).
Greater transparency and professionalism in the appointment process
have been introduced under the Judicial Appointments Commission in
2006 (2). The government appoints judges on a permanent basis (3)
upon advice of the latter, on the basis of the candidates’ legal practice
and merit. In brief, some objective criteria and procedures are in place,
although some tension exists in defining the non-statutory eligibility
criteria that apply to some judicial appointments. In addition, the rec-
ognition that all judges need regular training (4) departs from the long-
established view that the art of judging was seen to be acquired almost
by osmosis?’ with the judicial office.

1. Eligibility

Ehglblhty for the court ]udlclary relies upon some statutory quahflca—
tions as a barrister, solicitor, or, since 2005, as a ‘legal executive’ under a
qualification awarded by the Institute of Legal Executives. It combines

19 The Council of Her Majesty Circuit Judges, the Association of Her Maj-
esty District Judges and the Magistrates’ Association.

20 F. Gibbs, Judges Go Back to School to Learn the Art of Judging, Times
Online, 3 September 2009.
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legal practising experience with merit and good character, and some
non-statutory qualifications, which aim to tailor the job description to
the specific needs of the court at issue. But first we briefly discuss the
non-professional judges, i.e., the magistrates and the tribunal members,
who cover a very wide caseload in the lowest courts.

a) Non-Professional Judges
aa) Magistrates

About 29,000 magistrates are responsible for taking judicial decisions
on about 97% of criminal cases,?! and a substantial amount of family
matters.?2 They have no legal qualification but receive training from the
Judicial Studies Board on procedures and sentencing, as well as on is-
sues of non-discrimination. They sit with a legally qualified clerk who
further advises them on issues that may arise in individual trials. Magis-
trates are appointed by the Lord Chancellor after approval by the Lord
Chief Justice, following consultation with local advisory committees
made up of magistrates and other local people. Their work is voluntary
and unpaid, so only those with time and resources tend to apply. Con-
cerns remain about the disproportionate number of conservative candi-
dates being appointed, thus failing to ensure a politically balanced com-
position of the magistrates” bench.?

bb) Tribunal Members

Tribunals are, since April 2011, part of the civil justice system. They
cover a wide range of different areas, e.g., mental health, employment or
asylum and immigration cases.?* Tribunal members are appointed on a
fee-paid basis, with some full-time presidents and chairmen for some of
the larger tribunals. Chairmen, also known in some tribunals as tribunal
judges, are legally qualified.

2l They deal with minor offences and can sentence to fines of up to 5,000
GBP (6,014.26 EUR) and imprisonment for up to six months.

22 Their decisions in criminal cases can be appealed before the Crown Court
or on points of law to the High Court (Administrative Division); and in family
cases, to the High Court (Family Division).

25 K. Malleson, The Legal System, at 231 (3* ed. 2007).
24 Schedule 14 CRA.
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The Lord Chancellor is responsible for appointments to many tribu-
nals, following an application and interview process under the JAC
auspices. In each of the last three years, the JAC has made more rec-
ommendations for tribunal appointments than it has for the courts. Im-
portantly, the Senior President of Tribunals remains responsible to the
Lord Chancellor and is required to report to him.? Independence of
the Senior President of Tribunals has also been embodied in the CRA
2005, as amended by Section 1 of the Tribunals, Courts and Enforce-
ment Act 2007.

b) Statutory Qualifications for Professional Judges: Advocacy
Experience

aa) Supreme Court

The criteria mirror those of the judicial committee of the House of
Lords and require either holding high judicial office for a period of least
two years or having higher rights of audience (i.e. rights to make repre-
sentations in court) for 15 years.26 The members appointed at the House
of Lords were in practice judges at the Court of Appeal, although by
convention two members were from Scotland and one from Northern
Ireland.?

bb) Court of Appeal, High Court Judges, Circuit and District Judges

The statutory qualifications are based on the years of experience in ad-
vocacy, with a greater number of years required according to the senior
status of the Court.?8 Direct entry is common at all levels in the judici-
ary below that of the Court of Appeal.

25 Section 43 2007 Tribunals Act.

26 In other words, he or she must have a right of audience, that is, the right
to make representations in Court, in the Crown, County or Magistrates’ Court
as a solicitor or barrister, see section 25(1) CRA.

27 This is implied by section 27(8) CRA, stating that the Supreme Court
judges “will have knowledge of, and experience in, the law of each part of the
United Kingdom”.

28 See section 10(3)(a) (b) and (c) Senior Courts Act 1981 (formerly known
as the Supreme Court Act 1981, see CRA sch.11, s. 59); section 71 Courts and
Legal Services Act 1990 as amended by sections 50-52, Tribunals, Courts and
Enforcement Act 2007; section 9 County Courts Act 1984.



Judicial Independence in England and Wales 155

cc) Recorders

Recorder is a fee-paid part-time judicial role held by practising law-
yers.? A distinctive feature of the English system is its reliance on
members of the legal profession acting as part-time judges — nearly 60%
of judicial posts are part-time. The function of the fee-paid part-time
post is both to fill a need and to provide a training ground for potential
full-time judges.® However, holding a fee-paid part-time judicial post is
difficult for solicitors who unlike barristers are not self-employed, and
must obtain the agreement of their partners to taking unpaid time off to
sit as a judge.’!

¢) Statutory Qualifications for Professional Judges: Good Character
and Merit

Crucially, the Judicial Appointments Commission is required, under
the CRA, to select people of good character solely on the basis of
merit.’2 Merit had traditionally been defined by reference to success in
the courtroom as an advocate, which was considered as a good prepara-
tion for being a judge.?* Following its statutory duty to encourage di-
versity in the range of applicants,* the Judicial Appointments Commis-
sion widened the definition of merit. Its definition of merit uses five
qualities and abilities: intellectual capacity; personal qualities; an ability
to understand and deal fairly; authority and communication skills; effi-

2 A seven-year Crown or County Court qualification is required, Tribu-
nals, Courts and Enforcement Act 2007, s. 50/ Sch.10, Pt.1.13.

30 In so far as Circuit judges need to have held a designated judicial ap-
pointment for at least three years.

31 The Lord Chief Justice recently suggested that the major law firms should
be willing to release younger partners for part-time judicial posts as part of
their pro bono activities, see . Gibb, Lord Judge: Recession could Harm Judi-
cial Diversity, Times Online, 12 March 2009. But individuals need to serve a
minimum number of days a year (depending on the position), which can be dif-
ficult to fit into another full-time career.

32 Section 63(2) and (3) CRA. To make the assessment of good character,
applicants are invited to declare issues relating to tax, motoring offences etc., in
their application.

3 J. Bell, Judiciaries within Europe, at 313 (2006); H. Cecil, The English
Judge (1970).

34 Section 64(1) CRA.
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ciency. In so doing it reduced the relevance of advocacy skills, as op-
posed to communication skills.

d) Non-statutory Eligibility Criteria for Professional Judges

The CRA is unclear on who may define the non-statutory eligibility
criteria. There is a tension between the Lord Chancellor and the Judicial
Appointments Commission who jointly consider what is appropriate.
On the one hand, the Judicial Appointments Commission, keen to en-
courage dlversny, aims to ensure that the non-statutory criteria are kept
to a minimum given their potentlal to narrow the pool of potential can-
didates. On the other hand, since the Lord Chancellor is responsible for
the administrative functioning of the courts, the Lord Chancellor con-
siders himself best placed to determine their needs in consultation with
the Lord Chief Justice. It is argued by the Lord Chief Justice that the
Judicial Appointments Commission, like a recruitment agency, must re-
spond to the needs of the client’s business; and “those needs must be
judged and articulated by the business, not the recruitment agency”.3
This is likely to be a continuing source of tension.

e) Assessment of Requisite Skills

References are always sought. Although there is no formal requirement
that a referee should be a judge, a number of potential applicants to a
judicial post indicated in a recent survey their belief that in practice one
needs a reference from a High Court judge to be successful.”

% The House of Lords Select Committee on the Constitutional Reform Bill
in 2004 refused to give any specific interpretation or content to the notion of
merit as the criterion for judicial appointment, see CRA, Chapter 2, 63; K.
Malleson, Rethinking the Merit Principle in Judicial Selection, 33 Journal of
Law and Society 126 (2006). In 2010 the JAC introduced leadership and man-
agement as additional requirements for some senior judicial positions.

36 See the Joint Committee on the Draft Constitutional Renewal Bill, The
Draft Constitutional Renewal Bill, Report, Vol. 1 (2008), para. 174. In that re-
port, the Joint Parliamentary Scrutiny Committee confirmed that the Lord
Chancellor should be given the power to determine non-statutory eligibility
criteria.

37 See the research commissioned by the Judicial Appointments Commis-

sion, Barriers to Application for Judicial Appointment Research, at 3 (2009),
available at <http://www.judicialappointments.gov.uk>.
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In addition, the Judicial Appointments Commission uses various (alter-
native or combined) methods of assessing applicants. For all positions, a
paper sift (references and self-assessment) is required. For small selec-
tion exercises, i.e., for some specialist and the most senior appointments
there is more likely to be only one paper sift followed by a panel inter-
view. However for large selection exercises, the paper sift will only be
considered after qualifying tests, consisting of case studies, have been
used to shortlist candidates. In addition, the large exercises will involve
a selection day that is likely to involve a combination of role-play exer-
cises and a formal interview.? Interviews and role-play exercises in par-
ticular make the appointment process more transparent, as they make
the background of the applicants as apparent as their abilities.

2. The Process of Judicial Selection

Before the CRA, the opinions of judges and senior lawyers were sought
on the applicants. This was known to its critics as secret soundings,
with the result that the appointment depended on the visibility of the
individual to the judges through social and work networks.? Although
the consultation process was praised for appointing individuals on
merit, it was also perceived as encouraging self-replication, with judges
being part of a narrow social elite (a).# A most significant constitutional
change under the CRA is therefore the creation of the Judicial Ap-
pointments Commission (b). Together with new statutory rules for ju-
dicial appointments, the Commission largely eliminates the patronage
element and brings transparency in the judicial selection process (c), al-
though some concerns remain (d).

a) Criticisms of the Composition of the Judiciary

First, a persistent criticism of the judiciary is that the judges have been
white, male and upper middle class, privately educated Oxbridge

3 Formal interviews by selection panels for the lower judicial posts were in-
troduced in the 1990s and eventually extended to the High Court, see Bell (note
33), at 313.

3 Report on Judicial Appointments and QC Selection, Main Report (1999),
(the ‘Peach Report’), at 5.

40 Griffith (note 2), at 18-22.
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graduates and barristers.*! Second, women began to enter the judiciary
in 1965, much later than in a number of European countries.*? Although
the entry rate into the Bar and into the solicitor’s profession has now
reached equality between men and women, a significant problem has
also been the loss of younger women from the profession.* Third, there
are similar concerns about the low number of ethnic minority candi-
dates for judicial appointment. The need for a more diverse judicial
composition, in order to enhance the public confidence in the courts,
has been acknowledged under the CRA, which requires the Judicial
Appointments Commission to have regard to the need to encourage di-
versity in the pool of applicants.*

b) Composition of the Judicial Appointments Commission

The Judicial Appointments Commission, launched in April 2006, is a
public body sponsored by the Ministry of Justice. Due to its heavy
workload, it consists of 15 members appointed for relatlvely short part-
time terms.*> The Judicial Appointment Commission consists of six lay
people, five judges (taken from the different levels of court), one solici-
tor, one barrister, two lay judges (one magistrate and one tribunal
member).* The three most senior judicial members are appointed by
the Judges’ Council. No member can be appointed to the Judicial Ap-
pointments Commission if he or she is employed in the civil service, in
order to ensure full independence of the Judicial Appointments Com-
mission. Under the CRA, the other members are appointed by a

4 Bell (note 33), at 314. Many solicitors now have rights of audience in the
higher courts too, but see the account in the Law Society Gazette, 21 May 2009,
of the widespread concerns among solicitor-advocates that “judicial appraisal”
might form part of their own quality assurance process, overseen by the Legal
Services Commission.

42 Bell (note 33), at 315.

4 C. McGlynn, The Status of Women Lawyers in the United Kingdom, in:
U. Schultz/G. Shaw (eds.), Women in the Worlds’ Legal Professions, Chapter 9
(2003).

4 Section 64 (1) CRA. This provision is the result of a compromise, see the
Parliamentary Select Committee on the Constitutional Reform Bill, Report,
Vol. 1 (2004).

4 The commissioners are to be appointed for a term of office no longer than
five at any one time and may not serve a total of more than ten years.

46 Schedule 12 CRA.
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method entirely independent of the executive, i.e., by open competi-
tion.V’

The composition of the Judicial Appointments Commission ensures a
judicial and public input into the appointment of judges, and it removes
any possibility of political influence. The strong legal presence is miti-
gated by the fact that the chair of the Commission is a lay member.#¢ In
addition, the lay members must never have been practising lawyers. Lay
members are expected to channel new approaches in appointments into
the Judicial Appointments Commission. Although some have suggested
that it is heavily influenced by its judicial members, with a risk of the
Commission “cloning the existing judiciary in terms of skills and ex-
perience”,* drawing further conclusions would be premature.

¢) The Judicial Selection Process

The Judicial Appointments Commission’s process is based on selection
by independent panels, who will, via the Commission, recommend
names for the Lord Chancellor to appoint to any judicial post in Eng-
land and Wales.® The Prime Minister now only plays a formal role in
the process, thus limiting the danger of any future party politicization

47 The Lord Chancellor must appoint the commissioners for England and
Wales after consultation with an advisory body consisting of the Lord Chief
Justice, the chair of the Commission (once appointed) and an additional lay
member appointed by the Minister.

4 Note that, in order to ensure judicial independence, the European Char-
ter on the Statute for Judges recommends that at least half the members of a
commission should be judges. This approach does not serve best the English
judiciary, see K. Malleson, The New Judicial Appointments Commission in
England and Wales: New Wine in New Bottles?, in: K. Malleson/P. H. Russell
(eds.), Appointing Judges in an Age of Judicial Power: Critical Perspectives
from around the World, 39, at 48 (2006).

49 R. Hazell, Britain’s Constitutional Reforms: Trivial or Transforming?,
Transcript of Anthony Simpson Memorial Lecture (2009).

50 The appointments will still need to be passed to the Queen by the Prime
Minister, on the advice of the Lord Chancellor. The panel will generally consist
of three people: a) a panel Chair who has been appointed following the Nolan
Principles on Appointments to Public Offices. 31 panel chairs were engaged by
the Judicial Appointments Commission in 2008; b) an independent lay member.
Lay members have varied backgrounds and experience; ¢) a judicial member,
who provides the necessary technical expertise and legal knowledge. He or she
is generally drawn from the jurisdiction to which the appointment relates.
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of the system. For the same reason, the Lord Chancellor’s role is re-
duced to that of providing a safeguard against the appointment of un-
qualified candidates.5! Although some judicial consultation remains in
some form,5? the revised processes for selection mark “a significant ex-
tension of a professionalism in judicial appointments, and a greater rec-
ognition of a career”.5?

For all appointments (Supreme Court judges, Court of Appeal, High
Court and inferior judges’ appointments), the Lord Chancellor receives
a report and a single recommendation, which he can accept, reject or in-
vite reconsideration of.>* But the Judicial Appointment Commission
could also decide that none of the applicants was suitable for appoint-
ment and decline to make a recommendation,® and in such case the
Lord Chancellor can ask the Judicial Appointments Commission to re-
consider that decision.6 The Lord Chancellor has therefore not been
removed from the decision making progress. However, if the minister
rejects the nominee, she or he must give reasons for doing so. This is an
important safeguard against the abuse of ministerial discretion,’” but it
is not clear which reasons will be regarded as legitimate, and the only
fallout from any unsatisfactory decision would seem to be at a political
level.

51" Malleson (note 23), at 212. See, however, the (then) Lord Chancellor Jack
Straw asking for reconsideration of the panel’s recommendation, leading to the
delayed appointment of Sir Nicholas Wall as Head of Family Division, Fr.
Gibbs, Sir Nicholas Wall: a doughty fighter for family justice who will speak
up, Times Online, 8 April 2010.

52 Sections 27, 71, 80, 88(3) and 94(3) CRA.

53 Bell (note 33), at 313. A forecast of expected vacancies is agreed with the
Ministry of Justice every year. The posts are advertised widely. The Judicial
Appointment Commission makes itself accountable by publishing an annual
report, and by having its Chairman and Deputy Chairman questioned by Par-
liament.

5+ Sections 26(3), 70, 71, 73 and 90 CRA.

55 Section 88(2) CRA.

% Section 93 CRA.

57 Malleson (note 23), at 46-7.
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d) Remaining Concerns

This Judicial Appointment Commission has been operating for three
years. In July 2008, the Parliamentary Joint Select Committee, on behalf
of judicial independence, rejected as premature some legislative propos-
als for further reform of the appointment process. It considered that
there was no justification for any “significant and controversial depar-
ture from the balance achieved by the 2005 reforms” and rejected a
proposed reform which would have allowed the Lord Chancellor to set
targets for the Judicial Appointments Commission to achieve.’ This
was perceived as potentially undermining the independence of the ap-
pointments process. The Parliamentary Joint Select Committee did
nonetheless express its disappointment with the lack of measurable
progress towards increasing diversity within the judiciary. Even so, the
Judicial Appointments Commission had raised the number of women
High Court judges to 17 with five women being appointed between 1
April 2008 and June 2009, the highest number ever. More women and
black and minority ethnic (BME) candidates are applying for judicial
roles than before the JAC was set up; more women are also being se-
lected under the JAC than before (the number of successful BME can-
didates has remained constant). Identifying adequate responses to these
issues is a work in progress, with a range of proactive measures cur-
rently undertaken by the Ministry of Justice.®” Some recent research®!
indicates, within potential applicants, a remaining widespread percep-
tion of inherent prejudice in the application process.

In addition, the same research points to structural or cultural reasons
why some solicitors and barristers do not apply to become judges, in-
cluding the requirement of fee-paid part-time judicial experience, diffi-
cult for many applicants with family commitments, or the need to be
away on the circuit, i.e., sitting away from their home, for several
weeks. In the light of this, a salaried part-time working scheme now

58 See the Joint Committee on the Draft Constitutional Renewal Bill (note
36), para. 141.

59 This seems to confirm that the ‘trickle up” hypothesis on which ministers
and judges had relied has been abandoned because it was not credible, see Bell
(note 33), at 317.

0 A Judicial Diversity Strategy agreed jointly by the Lord Chancellor, Lord
Chief Justice and Chairman of the Judicial Appointments Commission, was an-
nounced to Parliament and published on 17 May 2006.

61 See supra note 37.
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operates both in the courts and tribunals, up to but excluding the High
Court.®2 It is not clear yet whether the extra flexibility in working hours
will prove sufficiently attractive to those in private practice.

Remarkably, a shift to a judicial career was recommended in 2010 by an
Advisory Panel to the Lord Chancellor, with the aim of achieving
greater diversity within the judiciary.®* However the stage for entry into
a judicial career was left unclear. It was later clarified that this was not a
call for a career judiciary, where judges are appointed after graduating
from university and trained for the bench, but rather a call to the legal
profession to bring about further changes in its composition. As the
LC]J reiterated that call, the pressure towards greater judicial diversity
has however further increased, with yet another inquiry into Judicial
Appointments, launched in May 2011 by the House of Lords Constitu-
tion Committee. It started with the words “[a] judiciary is only as good
as the people appointed to its most senior positions”, alluding to the
distinct appointment process at the Supreme Court which has failed to
bring greater diversity there.

3. Length of Office and Reappointment

There is no probationary period for judges, who may serve until re-
tirement age.%

4. Training

In 1979, a systematic structure for judicial training, the Judicial Studies
Board was created, providing a pupillage, sitting alongside a more ex-
perienced judge and an induction programme with annual refresher
courses. In April 2011, the Judicial Studies Board became a Judicial
College, including the Tribunal Training Group. Responsibility for the
content of judicial education is transferred from the Judicial Studies
Board to the judges themselves, with the aim of promoting a culture of

02 The first cadre of Circuit Judges commenced salaried part-time sittings
during 2005-2006, with a steady increase of judicial office holders into the
scheme since then. A three-year review of the scheme is under way.

03 Report of the Advisory Panel on Diversity, 2010, panel chaired by Baron-
ess Julia Neuberger.

o4 See infra B. III. Tenure and Promotion and B. VII. Judicial Accountabil-
ity: Discipline and Removal Procedures.
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self-development among judges. The focus is on practical skills and
ethical standards, more than on updates on the law. Financial strain,
however, means that continuing education is reduced, in 2011-2012 to
one seminar a year for High Court and other salaried judges below, and
to less than one seminar a year for fee-paid judges (depending on the
last date of attendance). Continuing education coexists with circuit
criminal seminars, the district judge annual seminar and the deputy dis-
trict judge annual seminars.

The Judicial College draws its funds, staff and much of its corporate
support directly from the Ministry of Justice. Judicial training needs are
assessed, and training materials are developed, by the main committees
of the Judicial College. But the Judicial Studies Board is controlled by
an Advisory Council which is responsible to the Lord Chief Justice and
the Senior President of Tribunals. The Council’s main role is to ensure
that the work of the Judicial College is scrutinized and challenged. Its
members include sponsors and interested parties such as the Permanent
Secretary of the Ministry of Justice, representatives of the Courts’ and
Tribunals’ judiciaries and legal professional bodies, and academic spe-
cialists who are selected through competition.

Training is mandatory, and from 2009 has been extended to the newly
appointed recorders and deputy district judges. The Judicial College’s
activities fall under three main headings: 1) Initial training for new judi-
cial office-holders and those who take on new responsibilities. 2) Con-
tinuing professional education of existing judicial office-holders. Since
2005, in addition to training sessions, manuals are produced as support
for judges (bench books). 3) Training programs to support major
changes to legislation and to the administration of justice.5

The Judicial Studies Board, now Judicial College, has been praised and
is perceived to contribute to judicial independence.® This is the result
of the involvement of judges both running the Judicial Studies Board,
now Judicial College, and giving many of its sessions.”” However the
management and appraisal structure remains to be acted upon. A pilot
scheme of appraisal for recorders begun in 2005, but this is an underde-

% Judicial Studies Board, Annual Report 2007-08, at 2.

% T. Bingham, The Business of Judging. Selected Essays and Speeches, at 60
(2000).

67 K. Malleson, New Judiciary, at 161-3 (1999).
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veloped area compared with continental judiciaries, mainly for financial
reasons.®®

I11. Tenure and Promotion

1. Tenure

High Court judges and above hold office until retirement age (the age
of 70) “during good behaviour”.® They can only be removed by the
Queen if both Houses of Parliament pass a resolution requiring them to
g0, and no judge has ever been removed in this way.” Judges below the
High Court are formally less secure. They must retire at the age of 70,
but they can be removed by the Lord Chancellor “on the grounds of
incapacity or misbehaviour”, detailed below."!

2. Promotion

Promotion is now decided by the Judicial Appointments Commission,
whose selection process reduces the risk of judgments being tailored in
the lower courts for executive approval at the right time. But some for-
mal safeguards for internal independence, i.e., the independence of a
judge from more senior judges, are now required, both for the court ju-
diciary and the tribunal judiciary.? This is the consequence of the in-
creased managerial responsibilities that some judges have over other
judges in their division or circuit, relating to their caseload, deploy-
ment, and the allocation of particular cases.

%8 Bell (note 33), at 313. The recorder scheme has stopped due to lack of
funding. Appraisa is more systematic before tribunals.

9 Section 11 (2) Senior Courts Act 1981 (formerly known as the Supreme
Court Act 1981).

70 See, in the case of illness or disability, section 11(8 and 9) Senior Courts
Act 1981 (formerly known as the Supreme Court Act 1981).

7 Section 17 (4) Courts Act 1971, section 108 (1) CRA; see infra B. VIL. Ju-
dicial Accountability: Discipline and Removal Procedures.

72 J. Beatson, The 32™ Blackstone Lecture: Reforming an Unwritten Consti-

tution (May 2009); see R v. UK, (1997) 24 EHRR 221 and R v. Spear, (2003) 1
AC 734.
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IV. Remuneration

1. Remuneration

The government annually decides the judicial pay structure and the
level of remuneration upon guidance from an independent review body,
the Senior Salaries Review Body (SSRB).”? The differentiation in the
remuneration of particular posts is based on the job weight assessment.
The current salary structure is divided into ten salary groups (with uni-
formity within those groups), according to the level of the court and the
significant managerial, advisory and administrative responsibilities ex-
ercised within the court. For example, the salary structure acknowl-
edges that, at Circuit level, some judges are responsible for the alloca-
tion of criminal, civil or family judicial work, in addition to dealing
with procedural matters and g1v1ng general advice and guidance to the
other judges. The Judlc1ary receives no form of performance-related
pay. This reflects a view that performance-related pay would run
counter to judicial independence and the judiciary’s constitutional posi-
tion, and also that uniform pay rates help to maintain collegiality.™

In its annual review, the SSRB examines whether the pay structure and
level of remuneration are well suited to the needs of the judiciary.” The
SSRB also conducts major reviews of the judicial pay structure every
four to five years. Those major reviews are essential as, relying on inde-
pendent job evaluation exercises, they acknowledge the changes in job
weight (e.g. the weight of management duties at court level) at different
levels over time. Their assessments have systematically led them to sug-
gest increases in judicial salaries, except in 2010 and 2011, “against a
background of a long recession followed by severe pressure on public
finances”. Since there are no trade unions for judges or any specific
mechanism for collective pay bargaining, the judiciary is highly de-
pendent on the SSRB’s assessments.

However the advice of the SSRB is not binding. Indeed, in 2009, for the
fourth year running the pay increase suggested by SSRB (approximately

73 Administration of Justice Act 1973 (c.15).
74 See the SSRB 2011 Report on Senior Salaries, Report no. 77, Com. 8026.

75 Sitting days and leave entitlements, under governmental remit (via the
HMCS), follow three categories: Circuit judges and Supreme Court judges (50
days leave per year, 210 sitting days per year)/District Judges and Magistrates’
Courts (45 days of leave/215 sitting days) /Tribunals (40 days of leave/220 sit-
ting days).
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2.6%) was not be implemented in full.”¢ Nor is there any Parliamentary
debate on judicial salaries.”” The relatively low public profile of the
judges tends to put them at a disadvantage in fighting the government’s
decisions not to accept the advice of the SSRB.

2. Benefits and Privileges

There is no privilege or taxable benefit as such in addition to salary and
pension. Judges can only claim travel and subsistence expenses occurred
in the course of their judicial duties. Magistrates have (similar) ar-
rangements for travel and subsistence expenses.

3. Retirement

The judge’s pension is his benefit, with its value to an average member
of the judiciary amounting to around 35% of salary.’® A maximum pen-
sion of one-half of the final salary of a judge is payable after 20 years as
a judge.” In broad terms, members of the judiciary pay a contribution
of between 1.8 and 2.4 % of salary to accrue a final salary pension at the
rate of 1/40" for each year of service up to 20 years. This follows a
long-running tax dispute between the judiciary and the government,

76 The SSRB 2011 Report (note 74) indicates that senior salaries comprise
2,240 salaried members in over 90 categories of post across the United King-
dom. They refer to the salaried, full- and part-time members of the judiciary
but not fee-paid members. In 2009, the government decided that in the current
economic circumstances an award of 1.5% for the judiciary was appropriate.
Yet the SSRB noted that as the opportunities for progression within the judici-
ary are significantly fewer than for the other public sector groups, and that the
judiciary does not benefit from the performance-related pay which exists in the
other public sector ‘senior salary’ groups.

77 Judges are paid out of the consolidated fund and their salaries cannot be
reduced, see section 12 Supreme Court Act 1981.

78 See the Judicial Pensions Scheme Resource Accounts 2006-07 HC 73.
7 See the Judicial Pensions and Retirement Act 1993, section 3.

80 The pensions tax regime came into force on 6 April 2006. The judicial
pension schemes now allows judges to keep their money in a non-tax-exempt
private scheme, but judicial pensions no longer attract the preferential tax
treatment afforded to tax-approved schemes, i.e., a tax-free lump sum benefits
payable on retirement or following the death of a judge and tax relief on contri-
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the outcome of which is to maintain (though not to improve) the value
of the judicial remuneration package. The use of a different index (the
Consumer Prices Index) from April 2011 is however likely to reduce
the value of judicial pensions. The Pensions Bill 2011 also makes provi-
sion for judges to make contributions for their pensions (at present
judges contribute only for widows’/widowers” and dependants’ bene-

fits).

V. Case Assignment and Recusal

Under the 2004 Concordat, the judge in charge of each court alone de-
cides how and by whom each case will be heard. The Resident Judge®!
(in the Crown Court) and the Presiding Judges of the Circuit allocate
the work between judges/particular courts and decides the priorities for
hearing cases, listing cases before particular judges.®? In practice, much
of the listing is accordingly dealt with by court administrative staff (e.g.,
the Listing Officer in the Crown Court), employed by HMCTS.

There is an ongoing tension here since listing is a judicial function in the
English court system, but efficient listing is also an administrative pri-
ority under case management rules. In practice, then, the principle of
continuity, i.e., the same judge stays with the case, needs to be balanced
with the principle of efficiency of listing: some judges will be sitting
away on the circuit and may not be available in a timely manner, with a
hearing being delayed as a consequence. A judge who takes over a case
from another is generally bound by any pre-trial rulings already made
by his predecessor.

butions. Following protests from the judiciary (with a reported threat of resig-
nation from senior judges) there is now a new non-pensionable lump sum pay-
ment on a judge’s retirement and a reduction in the pension contribution rates
payable by judges.

81 Each Circuit court centre has a Resident Judge, normally the senior judge,
in charge of the criminal listing.

82 See section 9 of the Courts and Legal Services Act 1990. In relation to
judges assigned to particular cases, the level of judiciary to which a judge be-
longs and his or her experience or specialization (“ticketing”) will determine the
level or type of work he or she can undertake.
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Judges must recuse themselves from cases on account of a risk of bias.#?
There are two kinds of bias. First, having a pecuniary interest in the
case gives rise to automatic disqualification, with a duty of recusal rest-
ing on the judge.® In the Pinochet (No 2) case,*> however, the House of
Lords extended automatic disqualification to the promotion of a rele-
vant political or social cause. In doing so, it set aside its own decision
that had been reached with the participation of Lord Hoffman who was
a member of the charitable board of one of the parties to the case (Am-
nesty International). The scope of that decision remains limited,* and
the common law standards relating to bias and those under Article 6
ECHR are the same.?” Second, apprehended bias exists where there is
some other reason to believe that there is a real danger that the judge is
actually biased.®8 Unsurprisingly given the nature of the rules against
bias, the objective test adopted, of a fair-minded and well-informed ob-
server, lends itself to forensic manoeuvring® in the context of each case.

The practice has been that the judge must decide whether he or she is
sufficiently impartial to decide the case. If the judge becomes aware of
any matter which could be said to give rise to a real danger of bias, it
should be disclosed to the parties so that it may be the subject of argu-
ment. Nonetheless the decision whether there is a reason why others
might believe him to be biased is left to the same judge, a matter of ob-
vious concern. Following the Pinocher (No 2) decision, Lord Irvine
(then Lord Chancellor) suggested that future decisions on potential bias
in the House of Lords should be collectively taken, with the panel of
judges addressing the issue of bias before the hearing, with the Law

8 See Magill v. Porter and Weeks, (2001) UKHL 67; Lawal v. Northern
Spirit, (2003) ICR 856; G. Hammond, Judicial Recusal: Principles, Process and
Problems (2009). In the case of automatic disqualification, it is arguable that, as
in the United States, the parties cannot waive the requirement for the judge to
stand down.

8¢ Locabail (UK) Ltd v. Bayfield Properties Ltd & Anor, (1999) EWCA Civ
3004; AWG Group Ltd v. Morrison, (2006) EWCA Civ 6; A. Olowofoyeku, Su-
ing Judges: A Study of Judicial Immunity (1994).

8 R. v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet
Ugarte (No. 2) (2001) 1 AC 119.

86 Meerabux v. The Attorney General of Belize (Belize), (2005) UKPC 12
(23 March 2005).

87 Lawal v. Northern Spirit (note 83), at para. 14.
88 Locabail (UK) Ltd v. Bayfield Properties Ltd & Anor (note 84).
8 Hammond (note 83), at 52.



Judicial Independence in England and Wales 169

Lord in the chair making the final decision.” But the need for clearer
review mechanisms (when the judge declines the recusal), for example
with a standing review panel of judges within each court, applies to all
courts and tribunals. Case assignment constitutes the most effective
way to tackle recusal, as in New Zealand,”! where the actual allocation
of cases keeps judges who should not be involved in a case off the
bench. In brief, the processes adopted by the courts of England and
Wales have not been expressly formulated and can be developed, most
likely by way of practice directions.

VL. Judicial Conduct Complaint Process

In England and Wales the judicial conduct complain process falls under
the disciplinary proceedings outlined in the following section.

VIL. Judicial Accountability: Discipline and Removal Procedures

Until recently, the Lord Chancellor informally resolved complaints.®
Traditionally, most judges would “do the decent thing” and resign® if
the Lord Chancellor remained dissatisfied at the end of their meeting.
Since the CRA, complaints from anyone against the judicial conduct
(i.e., other than against decisions in proceedings) are handled by the Of-
fice for Judicial Complaints, which makes recommendations for the
Lord Chief Justice and the Ministry of Justice to act upon.?

% K. Malleson, Judicial Disqualification after Pinochet (No 2), 63 Modern
Law Review 119 (2000).

91 P. Butler, The Assignment of Cases to Judges, 1 New Zealand Journal of
Public and International Law 83 (2003).

92 The process was rarely invoked, see Stevens (note 2), at 166.
9 Bell (note 33), at 323.

94 Sections 115 to 117 of the CRA provide the Lord Chief Justice with the
power to make regulations and rules governing disciplinary cases, with the
agreement of the Lord Chancellor.
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1. Grounds for Disciplinary and Removal Proceedings

As mentioned above, Circuit judges can be removed by the Lord Chan-
cellor on the grounds of incapacity or misbehaviour. There is no statu-
tory definition of misbehaviour or misconduct. Both the Guide for Ju-
dicial Conduct and Memorandum on Conditions of Appointment and
the Terms of Services (given to each mainstream judge on appoint-
ment)® are extensively relied upon by the Office for Judicial Com-
plaints to define judicial misconduct. The Office for Judicial Com-
plaints lists the following grounds for taking disciplinary action, with-
out giving further details:% inappropriate behaviour or comments, not
fulfilling judicial duty, misuse of judicial status, motoring offences, dis-
criminatory comments, criminal convictions, professional conduct and
conflict of interest.

2. The Disciplinary Process

If there is a matter to be investigated, the investigation is carried out by
a judge nominated by the Lord Chief Justice, of at least the same rank
as the judge under investigation.”” The defendant judge is invited to re-
ply to the Office for Judicial Complaints’ request for information.?
The investigating judge will then advise the Lord Chancellor and the
Lord Chief Justice whether there needs to be a judicial investigation by
a judge. Alternatively, the nominated judge may advise that disciplinary
action should be taken without the need for any further investigation.
Complaints about disciplinary cases can be made to the Judicial Ap-
pointments and Conduct Ombudsman.”

% The Judges’ Council only developed that code of conduct in 2002 (up-
dated in 2008). See infra D. 1. Code of Ethics for Judges.

% See Office for judicial complaints, available at <http://www.judicialcom
plaints.gov.uk>.

97 Where a complaint is made against either a Tribunal Office Holder or a
Magistrate; it is dealt with in the first instance by the relevant Tribunal Presi-
dent or Magistrates Advisory Committee.

% In 2006, new disciplinary procedures introduced naming judges whose
conduct was the subject of an investigation, see the Judicial Discipline (Pre-
scribed Procedures) Regulations 2006.

99 Section 62 CRA.
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3. Sanctions

Even if a complaint against the defendant judge is upheld by the Office
for Judicial Complaints, sanctions can only be imposed with the joint
agreement of the Lord Chief Justice and the Lord Chancellor. We have
already mentioned removal. In cases falling short of removal, the CRA
empowers the LC]J after following due process, to issue formal advice, a
formal warning or reprimand.'® It does not differentiate between supe-
rior and inferior judges, and does not specify the effect of such mea-
sures. They could perhaps be used in conjunction with directions to en-
sure that judges are limited to the types of work that they carry out if
this is appropriate. The Lord Chief Justice also has power to suspend
someone from being a judge where a judge is subject to criminal pro-
ceedings, serving a sentence or where the action that led to the criminal
proceedings taken place is being used to begin dismissal proceedings.!!

4. Statistics

Two members of the mainstream judiciary (3,600 members, that is, eve-
ryone above the rank of magistrate or tribunal member) were removed
from office in 2009-10 and 2008-9. This amounts each year to just
0.038% of the full and part-time district judges, circuit judges and
judges of the High Court and Court of Appeal.'2 Disciplinary action
was also undertaken against 58 out of 29,000 lay magistrates in 2009-
2010 and 2008-2009 (0.02% of the magistrate body), and against 9 out
of 9,000 Tribunals’ members in 2009-2010 (0,001% of the Tribunals’
body), against 12 in 2008-2009 (0.0017% of the Tribunals’ members).

100 Section 108 (4) CRA.

101 Section 108 (4) CRA. The Lord Chief Justice may also suspend someone
who has been convicted of an offence but where it has been decided not to dis-
miss the person if the Lord Chief Justice believes it is necessary to do so in or-
der to maintain the confidence of the judiciary, or where a judge is being inves-
tigated for misbehaviour other than a criminal offence, see S. 108(5) and (6)

CRA.

102 See the Office for Judicial Complaints” Annual Reports for 2008-2009 and
2009-2010.
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VIIL Immunity for Judges

Since the 17" century the judiciary have been immune from actions aris-
ing out of judicial proceedings.% Judicial immunity applies where the
judge: (1) acts in the bona fide exercise of his office; and (ii) in the belief
(though mistaken) that he has jurisdiction. However there is a distinc-
tion between inferior and superior judges.! Judges of the High Court
and the Court of Appeal are immune from personal civil liability pro-
vided that they acted in good faith, judicially and in his/her capacity as
a judge. Circuit and district judges may be in certain circumstances li-
able in tort for actions beyond their jurisdiction and to judicial review
proceedings. It has been suggested that difference in liability should be
addressed by the legislature.!% Judicial immunity only extends to judi-
cial activities carried out “in the honest belief that it is within [the
judge’s] jurisdiction”.106

IX. Associations for Judges

The English judiciary lacks any union/association activity, but there are
alternative mechanisms through which the judges influence the devel-
opment of the law and of the judicial institution. First, the Judges’
Council traditionally transmits the collective views of the judiciary. It
played a decisive role in negotiations between the Lord Chief Justice
and the Lord Chancellor on their 2008 Concordat. Since the CRA,
however, senior judges sit as board members of HMCTS, ensuring that
the directors are aware of concerns from the wider judiciary, including
judicial salaries and the needs of the courts. Second, the CRA formal-
ized the traditional role of spokesperson for the judiciary played by the
Lord Chief Justice, as President of the English and Welsh courts, who

103 Olowofoyeku (note 84), The Human Rights Act 1998 (section 9) ex-
pressly preserves judicial immunity. A specific liability insurance for judges is
not known.

104 Sirros v. Moore, (1975) QB 118.

105 Lord Templeman in Re McC, (1985) AC 528; D. Pannick, Judges, at 95-99
(1987); C. Gearty, Personal liability of Justices, 46 Cambridge Law Journal 12,
at 14.

106 See the rationale underlying judicial immunity as expressed by Lord
Denning MR in Sirros v. Moore, (1975) QB 118, at 136. Subject to judicial im-
munity, the common rules of civil and criminal liability apply to judges.
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can present written submissions to Parliament. Third, retired senior
judges, especially Law Lords and ex-Lord Chancellors, also use their
freedom to express views that serving office-holders feel inhibited from
expressing.

With a new Supreme Court separate from the House of Lords, the
CRA has now created a greater distance between judges and political
decision-makers, and more formal mechanisms may emerge through
which the views of judges are represented to decision-makers. In par-
ticular, the diversity of activity between judges at different levels may
require structures additional to the Judges’ Council. It is unlikely that
the English will follow the Spanish and French models of judges’ asso-
ciations based on political allegiance.107

X. Resources

The Ministry of Justice negotiates the budget with the Treasury; and the
Ministry of Justice then makes an allocation to HMCTS. This alloca-
tion is part of the overall budget for the Ministry of Justice and there-
fore may be subject to reduction during the year because of other calls
on that budget for extra expenditure elsewhere in the Ministry. In 2008,
HMCS recognized the need to offer adequate facilities, to those judges
with leadership, administrative or representative responsibilities. This
assistance may take the form of non-sitting time, administrative support
or provision of IT or similar equipment. Overall, resources are under
strain, as exemplified by the substantial reduction in the training plans
from the Judicial College.!%® There will be more judicial assistants for
the Supreme Court, who are expected to be young barristers and whose
effectiveness remains to be measured.

C. Internal and External Influence

The CRA increased the separation of powers but safeguards are stll
needed in relation to the executive (I). Judgments are based on the law

107 Bell (note 33), at 322. These are more like their German counterparts as
voluntary associations with some interest in professional education.

108 Gibbs (note 20).
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(IT), with no evidence of improper influence on judicial decisions (III)
or threat to the security of judges (IV).

I. Separation of Powers

The CRA increased the separation of powers in three ways. First, the
Lord Chief Justice is Head of the judiciary but is not anymore a senior
member of the Cabinet, nor a Speaker in the House of Lords. Secondly,
the creation of a new Judicial Appointments Commission greatly re-
duced the role of ministers in judicial appointments. Thirdly, full-time
members of the judiciary are excluded from the House of Commons
and from the House of Lords. Equally, by statute, no Member of Par-
liament can be appointed to the Judicial Appointments Commission.
Finally, the participation of the Law Lords in the activity of the legisla-
ture has started to wind down since October 2009. From that time on-
wards, only retired Law Lords and those who are presently Law Lords
are able to participate in political debate on their retirement; and newly
appointed members to the Supreme Court have no legislative role on
retirement.

Individual judges may be invited to give evidence to Parliamentary
Committees,'” subject to the well-established rules and conventions
that prevent judges from commenting on certain matters. Parliamentary
Committees respect these rules and conventions. The prohibited mat-
ters include the merits of government policy, the merits of individual
cases whether involving that judge or other judges, or of particular
serving judicial officers, politicians and other public figures, and the
merits, meaning or likely effect of provisions in prospective legislation.
The judiciary must obviously be wary of becoming involved in pre-
legislative consultation.!® In addition, under the Erskine May Parlia-
mentary Practice, a Member of Parliament should not criticize a judge
by name in Parliament (although this does happen outside Parliament).

109 Under Standing Orders, Select Committees and their sub-Committees
have power to “send for persons, papers and records” relevant to their terms of
reference.

110 A.W. Bradley, Relations between Executive, Judiciary and Parliament: an
Evolving Saga?, 4 Public law 470, at 488 (2008); see para. 11.5 of Her Majesty
Courts Service Framework Document, Cm. 7350 (2008); M. Arden, Judicial In-
dependence and Parliaments, in: K. Ziegler, D. Baranger/A.W. Bradley (eds.),
Constitutionalism and the Role of Parliaments, Ch. 10 (2007).
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Subject to the sub judice rule, the decisions and conduct of individual
judges may however be mentioned in debates in either House.

It is in relation to the executive branch that the safeguards are most
needed. Under the CRA, the executive plays a very restricted part in the
appointment, promotion, and discipline of judges. But although the ex-
ecutive should not criticize the personal decisions of a judge, there have
been occasions where this happened, especially when the courts find
policies of the government to be unlawful under principles of judicial
review or in breach of human rights. A critical question for the coming
years is whether this trend will continue or whether the pendulum will
swing against this transfer of power to judicial decision-makers.!!! The
use of judges to conduct enquiries (e.g., the Hutton enquiry into the
death of David Kelly, an Iraq weapons inspector, in 2004) has also been
criticized as undermining their independence by politicizing them.!12

IL. Judgements

1. Basis

Judgements are based on law in the sense that, once a judge has decided
what the applicable legal principle is, he may not discard it through per-
sonal dislike or belief that the principle might soon be changed, or a
sense that the judgement might cause popular outrage. Instead he must
apply the law as it is understood to be and leave it to the higher courts
or the legislature to decide to effect any change.!’® The judges perpetu-
ate the myth that they do not change the common law; instead they
find more accurate ways of expressing it, so that previous cases are not
usually said to be over-ruled but rather distinguished or “better ex-
plained”. 114

111 Le Sueur/Malleson (note 16), at 109.

112 T, Beatson, Should Judges Conduct Public Inquiries?, 121 Law Quarterly
Review 221 (2005).

113 Co, DPP, (1996) AC 1.

114 Bell (note 33), at 337. “Sometimes the common law finds new words to
describe old principles”, Judge LCJ, Judicial Independence and Responsibilities,
16" Commonwealth Law Conference (April 2009).
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2. Practice

The latest annual statistics!!> indicate that in 2008, in 70% of cases at
Crown Court, defendants pleaded guilty; this figure has crept up
gradually from 56% in 2001. In 2008, 60% of the defendants who
pleaded not guilty were acquitted. Of those not pleading guilty, 61%
were discharged by the judge, 9% were acquitted on the direction of
the judge, 1% were otherwise acquitted and 29% were acquitted by a
jury. By contrast, magistrates (who hear the least serious cases and
whose mainly conservative background has already been noted) are no-
torious for convicting, some of them even having said in court that
where there is a conflict of evidence, they would always believe the po-
lice officer.!16

3. Structure of Judgements

There are no established conventions for written judgements. In prac-
tice, one will see, in a civil judgement at first instance, a short summary
of the applicable law, where the judge outlines (for example) what needs
to be proven by the claimant, followed by his reasons for holding
whether or not he has discharged his burden of proof. Frequently the
judge will announce that he/she has reminded himself/herself of various
evidential points in deciding whose case to believe.!'” He/she will usu-
ally give some indication as to why he/she prefers the evidence of one
side to that of the other.

Should a case go to appeal, the court is likely to summarize the facts
found by the judge, which may be fully or partly agreed, and concen-
trate upon the subject of the appeal, which will typically be that the
judge wrongly identified or misapplied the substantive law or that
he/she misdirected himself/herself or made a perverse error when find-
ing one or more of the facts, or made some other error which deprived
one party of a fair trial.

Decisions by the House of Lords generally command respect, both in
the profession and in the academic community. In the House of Lords,
unlike in the lower courts, all judges are expected to give an opinion,

115 According to Judicial and Court Statistics 2008.
116 A, Sanders/R. Young, Criminal Justice, at 486 (3" ed. 2007).

117 E.g., that eyewitness identification, even of persons known to the witness,
is often unreliable evidence.
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though it may be just a few sentences expressing full agreement with the
detailed opinion of a colleague. Sometimes there are one or two leading
opinions with which the other members very briefly agree, but on other
occasions disagreements arise. It is possible for three judges to give dif-
ferent reasons for the same outcome, whilst the other two judges glve
the same reasons for the opposite outcome. Here each individual opin-
ion might be clearly reasoned but the final outcome may be thought to
be rather less than the sum of its parts — or even less than any of its
parts. It is possible that the new Supreme Court decides to give some
composite judgments, as is often the practice in the Court of Appeal.

4. Public Access

Decisions are published on various internet sites (e.g., <http://www.
bailii.org.uk>) in newspapers, and legal databases for subscribers. Deci-
sions of the House of Lords were published on the parliamentary web-
site; decisions of the new Supreme Court are disclosed on the Supreme
Court’s website. All courts are open to the public, except family
courts,!8 and exceptionally other courts where evidence involves issues
of national security. Access is free but often reporters must observe
anonymity orders relating to victims or children, and restrictions are
also possible to avoid prejudice to related forthcoming trials.

III. Improper Influence on Judicial Decisions

There is no credible evidence that powerful officials or other persons
seek directly to influence judges. Nor is there any suggestion that par-
ticular judges are assigned to particularly sensitive cases at the behest of
senior figures in government. No judge in modern times is known to
have accepted or even to have been offered a bribe.

However, there are contemporary concerns over public pressure in the
media on judges following some cases.!’” On some notorious occasions,
Members of Parliament and ministers have been known to echo the dis-
approval of some parts of the media. Perhaps the best-known example
is the low sentence given to a convicted paedophile where the judge had

118 Family court hearings were open to the media in April 2009, but proceed-
ings can only be reported in the press with the judge’s permission.

119 See Bradley (note 110).
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correctly applied existing sentencing guidelines. Regrettably the Home
Secretary of the day joined in the attack on the trial judge, and the inci-
dent heightened concerns among the judiciary that the Lord Chancellor
is not in a sufficiently strong position to remind his Cabinet colleagues
of their duties to respect the decisions of the judiciary.’? On another
occasion the Home Office was ordered to allow six men, formerly ac-
quitted of hijacking an airplane on the grounds of duress, indefinite
leave to remain in the United Kingdom; and the then Prime Minister
Tony Blair remarked that “it’s not an abuse of justice for us to order
their deportation, it’s an abuse of common sense frankly to be in a posi-
tion where we can’t do this”.!2! But the judgment was upheld with the
words that “Judges and adjudicators have to apply the law as they find
it, and not as they might wish it to be”.122 Notwithstanding the appar-
ently robust terms of the CRA,!? it has been suggested that a conven-
tion that ministers should not criticize adverse decisions ought to have
been included.!2*

It is commonly agreed that the advent of the Human Rights Act has ex-
acerbated the opportunities for politicians and judges to come into con-
flict. The House of Lords’ Select Committee on the Constitution re-
corded 17 declarations of incompatibility since 2000 and this does not
include several more occasions where the courts have avoided a declara-
tion only by controversially stretching their interpretation of the legis-
lation. Most prominently, senior judges have struck down central as-
pects of the government’s efforts to detain or monitor terrorist suspects
whom the Crown Prosecution Service does not wish to prosecute.!25
The recent tensions that have developed between executive and judici-

120 See Select Committee on the Constitution, Sixth Report of 2006/07 (11
July 2007), para. 45.

121 The Prime Minister was commenting on R (on the application of S) v. Sec-
retary of State for the Home Department, (2006) EWHC 1111 (Admin), see the
Joint Committee On Human Rights’ Thirty-Second Report (7 November
2006), Section 2.

122 R (on the application of S) v. Secretary of State for the Home Department,
(2006) EWHC 111.

123 See supra note 2.
124 Bradley (note 110), at 478-480 thought the matter should have been ad-
dressed in the 2004 Concordat.

125 A o, Secretary of State for the Home Department (2004) UKHL 56; Secre-
tary of State for the Home Department (Respondent) v. AF (Appellant) (FC)
and another (Appellant) and one other action, (2009) UKHL 28.
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ary “have to be managed and kept in proportion if public confidence is
to be maintained in the independence of the judiciary and the integrity
of government”.126

There have been happier moments for relationships between the judici-
ary and the government, even when the Human Rights Act or analo-
gous issues of civil liberties have been invoked. The readiness of their
Lordships to uphold anti-social behaviour orders as compatible with
Article 6 ECHR has aided a central plank of the government’s fight
against low level street crime.!?’” Two decisions of their Lordships have
enabled the government to avoid further public scrutiny behind the le-
gality of its decision to invade Iraq in 2003.128 Undoubtedly, the judici-
ary has treated each of these cases according to their own understanding
of procedural fairness and the scope of human rights law, rather than as
a series of conflicts with the government. But whether this is the popu-
lar perception is unclear.

At the time of writing the long-term future of the Human Rights Act
remains unclear. It is certainly arguable that, when some ministers have
remembered the protocol not to attack individual judges, they have in-
stead criticized the Human Rights Act, whilst meaning their audience
to understand that the individual judgment is the real cause of their ire.
Whilst the Act remains, tension between the judiciary and the executive
looks likely to continue.

IV. Security

The Judges’ Council recently agreed to develop a more proactive and
coordinated approach to judicial security and to create a new Sub
Committee. This Sub Committee will be chaired by a High Court
judge who will also be responsible for considering what action to take
on individual security threats as and when the need arises. But no judge
is known to have been intimidated in relation to court proceedings, and
recently, sections 44 and 46 of the Criminal Justice Act 2003 have been
applied for the first time so as to allow a Crown Court trial to be con-

126 Bradley (note 110).
127 R v. (Crown Court of Manchester), ex p McCann, (2002) UKHL 39.

128 R 0. Jones, (2006) UKHL 16; R v. Prime Minister and others, ex p Gentle
and another, (2008) UKHL 20.
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tested without a jury (i.e., the single judge is to be the tribunal of fact)
on account of serious concerns with jury tampering.!2’

D. Ethical Standards

Principles of judicial conducts are listed in some non-legally binding
documents drafted by judges (I), and the recent emphasis on training
includes seminars on judicial conduct (II).

I. Code of Ethics for Judges

In addition to the judicial oath (“I will do right by all manner of people,
after the law and usages of his realm, without fear or favour, affection
or ill will”), the principles governing the judicial conduct in- and out-
side the court are stated both in the Memorandum on Conditions of
Appointment and Terms of Services (given to each mainstream judge on
appointment) and in the non-legally binding Guide for Judicial Con-
duct.

First, the Guide for Judicial Conduct introduces in broad terms the six
principles developed under the Bangalore Principles of Judicial Con-
duct: judicial independence, impartiality, integrity, propriety (and the
appearance of propriety), equality of treatment to all before the courts
and competence and diligence. In addition, the Guide introduces guid-
ance on personal relationships and perceived bias as well as on activities
outside the courts, in relation to the media for example, or after retire-
ment. The Guide’s section on propriety is effectively a check-list of po-
tential activities each of which is capable of a possible reprimand or
even removal, from having to accept a level of public scrutiny higher
than that normally experienced by the average citizen, to financial pro-
bity and the need to avoid all possible potential or actual conflicts of in-
terest.

Second, in the Memorandum on Conditions of Appointment and
Terms of Service relating to Circuit judges, the Lord Chancellor states
that “the public must be entitled to expect all judges to maintain at all

129 R v. Twomey; R v. Blake; R v. Cameron; R v. Hibberd, (2009) EWCA
Crim 1035.
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times the proper standards of courtesy and consideration”.130 This is in
line with the propriety section of the Guide of Judicial Conduct, and as
already noted, breach of this requirement may be a ground for dis-
missal.!3! A clear link, therefore, is made between ethics and disciplinary
proceedings.

II. Training

Judicial conduct and ethics are part of the induction programmes and
the seminars annually offered by the Judicial College.!3

E. Supreme/Higher Courts

The Lord Chief Justice is president of the judiciary in England and
Wales, but he/she does not sit in the UK Supreme Court except when
required to do so as an acting judge of that court.!33 The Law Lords are
a distinct group of judges. Its members also serve as members of the
Privy Council, which serves as a supreme court for a diminishing num-
ber of members of the Commonwealth. The new Supreme Court, a
quasi-federal court, retains most of the distinctive features of the House
of Lords except that it is no longer part of the legislative chamber and
its members lose all connection with this non-judicial side. As Professor
Malleson documents, the saga of the creation of the Supreme Court re-
sults from a more intense consideration of the notion of formal judicial
independence, following the Human Rights Act and a number of deci-
sions of the ECtHR.!3

130 See the Information Tribunal discussing this point, Appeal Number:
EA/2008/0084, 10 June 2009, para. 45.

131 See supra B. VIL. 1. Grounds for Disciplinary and Removal Proceedings.
132 See supra B. 11. 4. Training.
133 Section 68 CRA.

134 K. Malleson, Modernising the Constitution: Completing the Unfinished
Business, 24 Legal Studies 119 (2004).
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E Conclusions

The English have a strong historical commitment to the independence
of individual judges, and their independence has been formally re-
spected, both in the CRA and more often than not in practice, in re-
sponse to isolated incidents when judges have been criticized. At the
same time, it is clear that much depends on the constitutional relations
external to the judiciary, such as the unbalanced relationship between
Parliament and the Government, which controls the House of Com-
mons. The attitude of senior judges to their role also matters. The
choices of the Prime Minister for the role of Lord Chancellor, and the
personal relationships between future Lord Chancellors and Lord
Chief Justices will do much to determine future developments, in par-
ticular relating to the prominent issue of control over resources and de-
ployment of judges.

As the judiciary has grown in size and complexity, the CRA introduced
greater formality and professionalism into the processes of appointing,
disciplining and managing judges.!3 The creation of the Judicial Ap-
pointments Commission with new procedures has “the potential to se-
cure the long-term independence of the judicial system, to promote the
diversification of the bench and to enhance public confidence in the
system.”1% A key test of the new relationship between the judiciary and
the other branches will be the workings of the Judicial Appointments
Commission, which have been heavily criticized and are now under re-
view before Parliament.

In terms of external perceptions of the judiciary, a more proactive atti-
tude may emerge, due to the revitalization of the Judges’ Council, and
the creation of the Judicial Communications Office to guide the judici-
ary through the media. The lack of an annual report, unlike the French
Cour de cassation and the Conseil d’Etat is however noticeable; yet it
would provide a clearly identifiable voice for the judiciary.

Some other knock-on effects of the recent constitutional reform still
need to be addressed. When, under the CRA, the Lord Chancellor’s po-
sition was abolished as contrary to the principle of separation of pow-
ers, little forethought was given to its consequences. Resources have

135 Bell (note 33), at 311; see also A. King, The British Constitution (2007), at
Chapter 6, for a review of the changes in the role of the judges since the 20"
century.

136 Malleson (note 35), at 51.
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been under great strain, notwithstanding the heavy managerial load
placed upon the judiciary under the CRA. In addition, some formal
safeguards for internal independence, i.e., the independence of a judge
from more senior judges, are required, both for the court judiciary and
the tribunal judiciary. One of those safeguards needs to be the appraisal
structure that exists in other countries, and still needs to be acted upon
for the court judiciary and the tribunal judiciary in England and Wales,
beyond the current pilot scheme of appraisal that is in place for record-
ers only. An appraisal structure would effectively support the develop-
ment of judicial promotion, a notion also underdeveloped compared
with other countries. Another safeguard, however, might be provided
by the dual leadership between the Lord Chief Justice and Lord Chan-
cellor, on non-political issues such as the judicial deployment at a par-
ticular court, where the Lord Chancellor may provide an independent
yet authoritative view.!” Finally, the recent emphasis on ethical stan-
dards cannot mask the uncertainty about the grounds for disciplinary
action and the under-developed procedures for recusal. Practice direc-
tions, arguably, are needed in this area.

It is not altogether clear what other countries may have to learn from
recent English experience. It is the tradition of judicial independence in
England, rather than the broad but imprecise terms of the CRA, which
seems to make the current situation workable. Much the same might be
said of the perceived impartiality and integrity of English judges. At the
same time, the potential effects of distorted media coverage, if only
upon the public perception of the judiciary, present a challenge which
may not exist in the same form in other countries and which is not fully
resolved in England and Wales. However, the high numbers of practi-
tioners who are prepared to accept a cut in salary to become judges!s
do suggest that the prestige of the position is undiminished and that
within the profession itself, the judges are acknowledged to be dis-
charging their functions well.

137 Beatson (note 72), at 17. It is also suggested that the Lord Chancellor
should be given the power to determine the non-statutory eligibility criteria for
judicial appointments, see supra B. II. 1. d) Non-statutory Eligibility Criteria
for Professional Judges.

138 But by no means always. See H. Genn, The attractiveness of senior judi-
cial appointment to highly qualified practitioners: report to the Judicial Execu-
tive Board (2008).



Judicial Independence in Sweden

Joakim Nergelius and Dominik Zimmermann

A. Introduction

The status of the judiciary in Sweden is to be seen against the back-
ground of the unique constitutional setting underpinning the Swedish
legal order. With the gradual abandonment of the constitution from
1809, the adoption of the new Swedish constitutional act in 1974! repre-
sents the elevation of the principle of popular sovereignty to the posi-
tion of the main and overarching constitutional value. Hence all public
power is considered to derive indivisibly from the people? and the dif-
ferent branches of Government merely exercise the different functions
vested in them by the constitution.? This is reflected in a concentration
of power in the legislative and the executive branches. In addition, a
combination of profound confidence in state supervision instead of ju-
dicial control,* the existence of a variety of alternative dispute settle-
ment mechanisms and scepticism towards the judiciary’s role in the set-

U Regeringsform, SFS 1974:152 (Instrument of Government; hereinafter:

IG). Formally, Sweden has four constitutional acts, but the Instrument of Gov-
ernment of 1974 is by far the most important.

2 Karnov - Svensk lagsamling med kommentarer 2009/10 — band 1, at 20

note 282 (14" ed., 2009).

3 H.-H. Vogel, Schweden, in: A. von Bogdandy/P. Cruz Villal6n/P. M. Hu-
ber (eds.), Handbuch Ius Publicum Europaecum Band I: Grundlagen und
Grundziige staatlichen Verfassungsrechts, 507, at 558 (2007).

4 Generally see N. Karlson, Grundlagen, demokratin och tidsandan: om

bakgrunden till 1974 rs regeringsform, Sveriges konstitution, in: N. Berggren,
N. Karlson/J. Nergelius (eds.), Makt utan motvikt: om demokrati och konstitu-
tionalism, at 1-35 (1999).

A. Seibert-Fohr (eds.), Judicial Independence in Transition: Strengthening the Rule of Law 185
in the OSCE Region, Beitrage zum ausldndischen 6ffentlichen Recht und Volkerrecht 233,

DOI 10.1007/978-3-642-28299-7_6, © by Max-Planck-Gesellschaft zur Férderung

der Wissenschaften e.V., to be exercised by Max-Planck-Institut fiir auslandisches

offentliches Recht und Vélkerrecht, Published by Springer-Verlag Berlin Heidelberg 2012
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ting up of a welfare state as conceived by the main political forces’ re-
sulted in a reduced role of the courts in public life and in the somewhat
cursory treatment of the judiciary in the constitution.

Traditionally authorities, trade unions and other organizations in Swe-
den play a more important role than the judiciary in safeguarding indi-
viduals’ interests.® The constitution reflects this e.g. by regulating courts
of law and administrative authorities in close relation to one another.’”
The question of the separation of adjudication and administration was
dealt with very rudimentarily and reluctantly by the constitutional
drafting committee in 1973 (Grundlagsberedningen).t Although the 1G
distinguishes between courts, responsible for the administration of jus-
tice, and central and local Government administrative authorities, re-
sponsible for the public administration,” Chapter 11 IG (“Administra-
tion of justice and general administration”) deals with courts and ad-

5 Cf. P-H. Lindblom, Civil and criminal procedure, in: M. Bogdan (ed.),
Swedish Law in the New Millennium, at 201 (2000); J. Nergelius, Svensk
statsratt, at 22 (2006).

¢ C. Sandgren, God ritskipning - sarskilt om rittskipningens
oavhingighet som kvalitetskriterium, in: S. Heckscher/A. Eka (eds.), Festskrift
till Johan Hirschfeldt, 455, at 459 (2008). This is also e.g. demonstrated by the
relatively low number of lawyers in Sweden. According to the Council of
Europe the number of lawyers per 100,000 inhabitants in 2006 was 49, as com-
pared to 76 in France, 115 in Norway and 168 in Germany; see European
Commission for the Efficiency of Justice (CEPE]), European judicial systems —
Edition 2008 (data 2006): Efficiency and quality of justice, at 214 (2008), avail-
able at <http://www.coe.int/t/dghl/cooperation/cepej/evaluation/default_en.as
p>. The number of professional judges is equally low, with 13.9 per 100,000 in-
habitants in 2006; id., at 110.

7 O. Stallvik, Domarrollen — Rittsregler, yrkeskultur och ideal, at 92 (2009).

8  See the comments made on the subject by the justice minister, Proposition
1973:90 med forslag till ny regeringsform och ny riksdagsordning m. m. (Gov-
ernment bill with a proposal for a new instrument of Government and new
riksdag [parliament] act), at 233.

9 Chapter 1 Article 8 IG. According to Ragnemalm the distinction between
courts of law and administrative authorities is “a purely formal one”, H. Rag-
nemalm, Administrative justice in Sweden, at 22 (1991). Still H. Stromberg in
his acclaimed book on administrative law uses the term domstol (court) to de-
scribe ordinary courts, and the term myndighet (authority) to mean both ad-
ministrative courts and administrative authorities; see H. Stromberg, Allmin
forvaltningsritt, at 223 (24" ed., 2008).
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ministrative authorities together and e.g. establishes their independence
in a comparable manner.!0

The Swedish judiciary consists of general courts (allméinna domstolar),
general administrative courts (allminna forvaliningsdomstolar) and
special courts.!! The general courts deal with criminal and civil law cases
at three levels'? and the main judicial burden lies with the 49 district
courts'? and the six courts of appeal.’* The Supreme Court was estab-
lished in 1789 and is the only general court explicitly mentioned in the
constitution.!s Its primary task is to provide guidance on the application
of the law through its judgments which serve as precedents, to hear ap-
plications for a new trial and to decide on the extension of limitation
periods. Three levels of administrative courts!¢ hear cases relating to
disputes between individuals and the authorities. As of February 2010
there are 12 county administrative courts'” and four administrative

10 See Nergelius (note 5), at 239-247.

"1 The general and administrative courts are the focus of this chapter. Special
aspects of the supreme courts are dealt with below at E. Supreme/Higher
Courts.

12 The district courts (tingsrdtt), courts of appeal (hovrdirr) and the Supreme
Court (Hégsta Domstolen).

13 See Forordning om rikets indelning i domsagor, SFS 1982:996 (Govern-
ment ordinance on the division of the territorial jurisdictions of the realm). See
also Sveriges Domstolar, Arsredovisning 2009, at 22-27 (2010), available at
<http://www.domstol.se/Publikationer/Arsredovisning/AR_202009_webb.pdf
>,

14 Chapter 2 Article 6 Rittegdngsbalk, SFS 1942:740 (hereinafter: Code of
Judicial Procedure).

15 Chapter 11 Article 1 IG.

16 County administrative courts (forvaltningsritt; formerly Linsritt), admin-
istrative courts of appeal (kammarritt) and the Supreme Administrative Court
(Regeringsrdtten).

17 Féorordning om allminna forvalmingsdomstolars bebhérighet m.m., SFS
1977:937 (Government ordinance on the jurisdiction of the administrative
courts). The number was significantly decreased from 23 to 12 in 2010, due to
the increase in cases before administrative courts, new areas of law and the in-
creased need for the administrative courts to have competence in special legal
areas (which was also due to the influence of EU-law). See Proposition
2008/09:165 En lingsiktigt hillbar organisation for de allméinna forvaltnings-
domstolarna i forsta instans (A long-lasting organization of first instance admin-
istrative courts), at 104-107.
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courts of appeal.'8 The Supreme Administrative Court was established
pursuant to Chapter 11 Article 1 IG and is composed of at least 14 jus-
tices, of whom two-thirds must be legally trained judges.”” Important
special courts include the Labour Court (Arbetsdomstolen), the Market
Court (Marknadsdomstolen) and the Court of Patent Appeals (Patent-
besvarsrdtten). The existence of such courts, in which representatives of
interest groups may even be in a majority, has at times been questioned;
the Labour Court? was, however, considered by the European Court
of Human Rights as a proper court in the sense of Article 6 European
Convention on Human Rights (ECHR).2! Still, the absence in the
Swedish constitution of detailed rules on which cases and disputes need
to be examined by courts, together with a long historical tradition of an
independent administration, may explain the large number of cases in
which Swedish citizens have complained to the Strasbourg court of al-
leged violations of Article 6 ECHR.

18 Section 1 Férordning om allméinna forvaltningsdomstolars behorighet
m.m.

19 Section 3 Lag om allméinna forvaltningsdomstolar. All the current 17 jus-
tices at the Supreme Administrative Court are legally trained.

20 Pursuant to Chapter 3 Lag om réttegdngen i arbetstvister, SFS 1974:371
(Law on court procedures in labour disputes) the Labour Court is composed of
a maximum of four presidents, four vice presidents and 17 further judges, all of
whom are appointed by the Government for a period of three years. The presi-
dents and vice-presidents, who are to be legally qualified and experienced in the
judicial profession, as well as three ordinary judges, who are to have special
knowledge of the conditions on the labour market, must not be considered to
represent employers’ or employees’ interests. The following institutions can
make proposals for appointment to the bench: the Confederation of Swedish
Enterprises (Foreningen Svenskt Niringsliv) appoints four judges, the Swedish
Association of Local Authorities and Regions (Sveriges Kommuner och
Landsting) appoints two, the Swedish Agency for Government Employers (Ar-
betsgivarverket) one, the Swedish Trade Union Confederation (Landsorganisa-
tionen i Sverige) four, the Swedish Confederation for Professional Employees
(Tjdnstemdnnens centralorganisation) two and the Swedish Confederation of
Professional Associations (Sveriges Akademikers Centralorganisation) one.

2l ECtHR, AB Kurt Kellermann v. Sweden, Judgment of 26 October 2004,
available at <http://hudoc.echr.coe.int/>. In a previous case in 1989 (ECtHR,
Langborger v. Sweden, Judgment of 22 June 1989, Series A, No. 155), the for-
mer, less well-known but very similar Bostadsdomstolen (Housing Court) was,
however, seen not to meet the requirements of Article 6 ECHR as an independ-
ent court. After the judgment this court simply ceased to exist.
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Strong protection for judicial independence is provided by Chapter 11
Article 8 IG, which states that no judicial or administrative function
may normally be performed by the Parliament (Riksdag).2 Further-
more a very important rule is to be found in Chapter 11 Article 2 IG,
according to which no public authority, including the Riksdag, may de-
termine how a court of law shall adjudicate an individual case or other-
wise apply a rule of law in a particular case. It is worth noting that al-
though no traditional separation of powers is expected to occur in Swe-
den, this provision has actually strengthened the position of the courts
as compared to the constitution of 1809, where nothing was said on ju-
dicial independence as such. Moreover, no court of law shall be estab-
lished by reason of an act which has already been committed, or for a
particular dispute or otherwise for a particular case.?> The initiative to
establish a separate body responsible for the administration of the judi-
ciary in the 1970s in order to increase its efficiency came to serve as a
model in many other Scandinavian countries.

B. Structural Safeguards

In Sweden one may distinguish between the administration of the judi-
ciary, largely dealt with by the National Courts Administration (Dom-
stolsverket; DV) together with the individual courts, and decisions with
respect to the appointment and careers of judges, on which an inde-
pendent authority (Domarndmnden), responsible for the nomination
process, co-operates with the Government.

I. Administration of the Judiciary

1. Organs in Charge of the Administration of the Judiciary

Pursuant to Chapter 11 Article 4 IG provisions relating to the functions
of the courts which are relevant to the administration of justice, i.e. the

2 One example of a judicial function exercised by the Parliament is the
Riksdag’s consent to legal action being taken against a member of the Riksdag
on account of an act or statement made in the exercise of his mandate; see
Chapter 4 Article 8 IG.

2 Chapter 2 Article 11 IG.
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delivery of judgments and decisions,? the principal features of their or-
ganization, and court procedure are laid down in law. Thus the admini-
stration of the judiciary can to a large extent be regulated by the Gov-
ernment through statutory instruments.? In consequence responsibility
for the administration of the judiciary has been entrusted to the DV by
Government ordinance.? The DV is responsible in particular for the
management of the judiciary, including the equipment and staffing lev-
els, and it oversees the need for development of the courts” organiza-
tion. General instructions for the court administration are provided in
the Government’s Terms of Reference (Regleringsbrev), which accom-
pany the annual budget.?” The Regleringsbrev sets out the objectives of
the judiciary’s operations, the optimal processing time for court cases
and the appropriations granted for each fiscal year. Although most of
these instructions are directed to the DV, some, such as the timescales
within which cases are to be decided, are directed straight at the
courts.? The courts themselves are responsible for their own admini-
stration within the framework set up by the DV and the Ministry of
Justice.?? This implies that the chief judge is responsibility to the DV
not only for meeting performance targets and financial administration,
but also the court’s management of personnel and the distribution of
cases.’? Furthermore the chief judge has to produce reports on members

24 Cf. Proposition 1973:90 med forslag till ny regeringsform och ny riksdag-
sordning m. m., at 387-388.

25 Cf. Chapter 8 Article 13 IG on the legislative competences of the Gov-
ernment, the so-called regeringens restkompetens; see H. Stromberg, Norm-
givningsmakten enligt 1974 ars regeringsform, at 151-168 (3 ed. 1999).

2 See Forordning med instruktion for Domstolsverket, SFS 2007:1073 (Gov-
ernment ordinance with instructions for the National Courts Administration).

Justitiedepartementet, Regleringsbrev for budgetiret 2010 avseende
Sveriges Domstolar, Regeringsbeslut 21 December 2009 (The Government’s
terms of reference for the budget year 2010 regarding the Swedish courts; here-
inafter: Regleringsbrev), Ju2009/10260/DOM.

28 Regleringsbrev (note 27), at 1.

2 This responsibility mainly lies with the chief judge (see e.g. section 28
Forordning med tingsrittsinstruktion, SFS 1996:381 [Government ordinance
with instructions for the district courts]) and the president of the courts of ap-
peal (see e.g. section 25 Forordning med hovrdttsinstruktion, SFS 1996:379
[Government ordinance with instructions for the courts of appeal]).

30 See infra B. V. Case Assignment and Recusal.
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of his/her court who are seeking a new appointment.’! At times at-
tempts have been made by other authorities to influence the administra-
tion of the judiciary by exerting influence on the DV. An example is a
memorandum submitted by the National Tax Board (Riksskatreverker)
to the DV in which the Board requested priority for cases handled by
courts where the limitation period was about to expire. The fact that the
DV forwarded this memorandum unmodified to all county administra-
tive courts and administrative courts of appeal was criticized by the
Parliamentary Ombudsman (Justitiecombudsmannen) as detrimental to
the independence of the courts.?

2. Judicial Council

The Domstolsverket was set up in 1975 for the purpose of the admini-
stration of the courts.?> It was established to remove some of the burden
of the administration of the judiciary from the Government Offices
(Regeringskansliet) as well as the courts themselves, and to increase the
efficiency of the judiciary3* The DV is an independent administrative
organ which is bound by the general instructions provided by the Gov-
ernment but independent in the sense that the Government may not in-
fluence how the DV decides a particular case.’> The influence from the
DV has gradually increased and it now acts on its own initiative regard-
ing the making of suggestions on the organisation and the working

31 See infra B. IL. 2. The Process of Judicial Selection and Training of Judges.
32 See Justiticombudsmannen, Ambetsberittelse 1999/2000, at 48 (2000).

3 Similar bodies have in recent years been established in Denmark (the
Domstolsstyrelsen in 1999) and in Norway (the Domstoladministrasjonen estab-
lished in 2001). The administration of the judiciary in Finland, however, re-
mains under the general administration of the Ministry of Justice. See A. Eka,
Judicial Council — ett rad i tiden?, in: S. Heckscher/A. Eka (eds.), Festskrift till
Johan Hirschfeldt, 95, at 102-104 (2008).

34 See SOU 1971:41. Ny domstolsadministration, at 29 (A new court admini-
stration). T. Rolén, Domstolar i forindring, in: S. Heckscher/A. Eka (eds.),
Festskrift till Johan Hirschfeldt, 431, at 431-432 (2008).

% Cf. Chapter 11 Article 7 IG. Administrative authorities coming under the
Government are principally independent from the Government (the so-called
principle on the prohibition of ministerial government; principen om forbud
mot ministerstyre) and the latter may only provide general instructions to the
authorities.



192 Nergelius / Zimmermann

methods of the courts.’d Due to these activities the DV is sometimes
criticized as being a Government tool not only to manage but indeed to
control the judiciary.’” It has been argued that the duty of the DV, as an
administrative organ under the Government, to follow the instructions
of the Government creates the risk of a governmentally controlled judi-
ciary and that thus a DV established by law and “owned” solely by the
judiciary would be preferable.® Yet it must be recognized that the sys-
tem of independent administrative authorities is a fully functioning
component of the larger Swedish model of administration.?

The DV was established to work for the best possible disposition of the
resources with which the judiciary has been supplied by the Govern-
ment.*’ According to the Government ordinance establishing the DV it
has to provide administrative support and service to the judiciary.!
Thus the DV not only distributes the budget between the courts but
produces statistics on and monitors the efficiency of the courts and is
called upon to promote the development and quality of the work of the
courts.®2 The DV also sets up working groups in order to analyze and
suggest new and more efficient working procedures for the courts. Be-
yond these tasks the DV functions as a secretariat for the authority re-
sponsible for making proposals for the selection of judges (Domarnim-
nden),” which itself is an independent authority under the Govern-

3 This goal was formulated in the budget proposal for the year 1999, see
Proposition 1998/99:1 Budgetpropositionen for 1999 utg. omr. 4, at 76 (Budget
proposal for the year 1999).

37 “It is obvious that the Domstolsverket is supposed to be a governing and
not a servicing body.” (translation by the authors), G. Petrén, Domstolsverket
och domstolsvisendet — en studie i regeringsteknik, Svensk Juristtidning 651, at
654 (1975); P. Eriksson, Domstolsverket (DV) och Domstolsstyrelsen — Olika
satt att reglera domstolsadministrationen, 1 Tidskrift for Sveriges Domarefor-
bund, 23, at 23 (2000).

3 G. Regner, Domstolarna och kontrollmakten, in: L. Marcusson (ed.),
Festskrift till Fredrik Sterzel, 257, at 264 (1999).

3 Nergelius (note 5), at 240-241.

40 Proposition 1974:149 Kungl. Maj:ts proposition med forslag till organisa-
tion av den nya centralmyndigheten for domstolsvisendet m.m. (Government
bill with a proposal on the organization of the new central authority for the ju-
diciary), at 6.

4 Section 1 Forordning med instruktion for Domstolsverket.
42 Regleringsbrev (note 27), at 3.

4 Section 5 Forordning med instruktion for Domstolsverket.
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ment.*# This function has been criticized as contributing to the risk of
undue influence on and lacking transparency in the selection and ap-
pointment of judges.*s As early as in the travaux préparatoires it was
recognized that the DV’s tasks may not infringe upon the core adjudi-
catory functions of the judiciary;* instead the DV ought to promote a
well adapted organization, suitable working routines, develop educa-
tion and information for the courts and thereby establish the precondi-
tions for effective work and the independent exercise of the judicial
function of the courts.*” The DV itself is eager to underline that it is its
fundamental objective to strengthen the independence of the courts and
to release time and resources for the adjudication process.*

Since the DV is an administrative authority under the Government it is
headed by a director-general who is responsible for the work of the DV
to the Government, which also appoints him/her.# Pursuant to section
3 of the instructions for the DV there shall be a board consisting of a
maximum of ten members appointed by the Government, which is
headed by the director-general.®® The board supervises operations and
advises the director-general. Currently the board comprises nine mem-
bers: two members of parliament, one representative of the office of the
public prosecutor (Aklagarmyndigheten), three representatives of other
administrative agencies, two judges and one court clerk (domstolssek-

4 See infra B. IL. 2. The Process of Judicial Selection and Training of Judges.

4 The recent draft bill on the selection and appointment of permanent
judges seeks to remedy these deficiencies, see Proposition 2009/10:181 Ut-
ndamning av ordinarie domare (Appointment of permanent judges).

4 See also section 1 subsection 2 Forordning med instruktion for Domstols-
verket.

47 Tbid.

4 See, e.g., Sveriges Domstolar, Operational Plan 2009-2011, at 4 (2009),
available at <http://www.domstol.se/Publikationer/Verksamhetsplan/vp_2009-
2011_eng_webb.pdf>.

49 Section 2 Forordning med instruktion for Domstolsverket, in conjunction
with sections 2-3 Myndighetsforordning, SFS 2007:515 (Government ordinance
on administrative authorities).

50 The DV comprises eight departments: Finance Department, Human Re-
sources Department, Development Department, I'T Department, Security De-
partment, Communications Department, Administrative Department and Legal
Department. Moreover, the DV has an Internal Audit Office.


http://www.domstol.se/Publikationer/Verksamhetsplan/vp_2009-2011_eng_webb.pdf
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reterare).>! In March 2010 the Government submitted a draft bill which
would determine in more detail the required professional background
of the board members and provide the Riksdag with the competence to
appoint two of the nine members.

IL. Selection, Appointment and Reappointment of Judges

1. Eligibiliry

There are few formal requirements for the appointment of judges as a
degree of professionalism is ensured by the typical career steps under-
gone by most new judges. Although there is no formal requirement that
judges must have participated in the special education of judges® or
even have previously served as law clerks, the majority of permanent
judges have in fact undergone such training.5* The preconditions for
appointment as a judge follow from the Code of Judicial Procedure
which stipulates that every judge must be a Swedish citizens and have
taken the tests prescribed by the Government, i.e. the Degree of Master
of Laws or the equivalent older law degree.> The fact that the required
tests are determined by the Government and not by law is questionable,
as it in theory allows for radical changes in the recruitment process
which may undermine the purely judicial competence of courts.s” At-
tempts to weaken the nationality requirement in the sense that it would

51 For the current composition see Sveriges Domstolar, Domstolsverkets
organisation, available at <http://www.domstol.se/templates/DV_InfoPage
899.aspx>.

52 See Proposition 2009/10:181 Utnimning av ordinarie domare (Appoint-
ment of permanent judges).

53 See infra B. IL. 2. The Process of Judicial Selection and Training of Judges.

5 SOU 2008:125. En reformerad grundlag, at 320 (A reform of the basic
law).

5 The nationality requirement is also laid down in the constitution, see
Chapter 11 Article 9 section 3 IG; cf. E. Holmberg/N. Stjernquist, Grundla-
garna med tillhorande forfattning, at 387-388 (1980).

56 Chapter 4 section 1 Code of Judicial Procedure. Forordning om kunskap-
sprov for behorighet som domare, m.m., SFS 2007:386 (Government ordinance
on knowledge test for qualifications as judge), in conjunction with annex 2 of
the Hogskoleforordning, SFS 1993:100 (Government ordinance on universities).

57 Cf. Stallvik (note 7), at 167.


http://www.domstol.se/templates/DV_InfoPage____899.aspx
http://www.domstol.se/templates/DV_InfoPage____899.aspx
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apply only to permanent judges did not lead to any changes in the ap-
plicable law.58 A person is not eligible to perform the functions as judge
if he/she has been declared bankrupt or if an administrator has been ap-
pointed under the Children and Parents Code to act on his/her behalf.>
Interestingly the requirements for becoming a lawyer are more detailed
and, mter alia, demand integrity and general suitability to take a post as
a lawyer.® This may be explained by the important role played by the
training for future judges which is offered within the judiciary and
which will thus be elaborated in more detail in the following.

The structure of training of future judges (domarutbildningen) has for
long remained unchanged and still serves as the ideal approach to the
holding of any office as judge.t! It may be divided into three different
stages.® (I) The young lawyer first serves as a reporting clerk (fiskal) in
a court of appeal or as assistant judge in an administrative court of ap-
peal, where the tasks mainly include the reporting of cases.’> Admission
as a reporting clerk or assistant judge presupposes the possession of a
law degree, Swedish nationality and the completion of two years” ser-
vice as a law clerk (the so-called notarietjinstgoringen).65 Decisions on
admission as a reporting clerk or assistant judge are made by the indi-

58 See SOU 2000:106. Medborgarskapskrav i svensk lagstifining (The de-
mand for citizenship in Swedish legislation). The recent committee on the re-
view of the Swedish constitution supported the citizenship requirement but
suggested it be applied only with regard to permanent judges, whereas ordinary
laws should provide for such a requirement applicable to non-permanent
judges, Proposition 2009/10:80 En reformerad grundlag (A reform of the basic
law), at 239-240.

59 Chapter 4 section 1 subsection 2 Code of Judicial Procedure.

60 Chapter 8 section 2 subsection 1 paras. 4-5 Code of Judicial Procedure.

o1 SOU 2003:102. En dppen domarrekrytering, at 87 (An open recruitment
of judges).

02 The education is the same for both the general courts and the general ad-
ministrative courts.

03 Section 17 Forordning med hovrittsinstruktion; section 17 Forordning
med kammarrittsinstruktion, SFS 1996:380 (Government ordinance with in-
structions for the administrative courts of appeal).

64 Admissions are decided by the DV; see sections 2 and 7 Notarie-
forordning, SFS 1990:469 (Government ordinance on law clerks).

%5 See sections 38 and 41 Forordning med hovrittsinstruktion, and sections
38 and 41 Forordning med kammarrittsinstruktion.
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vidual (administrative) courts of appeal.6 In making their decisions the
superior courts are called upon to work closely with the DV and to fol-
low similar selection criteria to those established for the selection of
judges.s” (IT) After serving as a reporting clerk or assistant judge at a su-
perior court the young lawyer serves as an assistant judge (fiskal) at a
district court or county administrative court for two years. Decisions
on admission are made by the respective competent superior court.68
The tasks with which the assistant judge is entrusted may encompass
the exercise of judicial functions, to the degree that this is commensu-
rate with the assistant judge’s experience.® The chief judge has to ensure
that the assistant judge’s education is comprehensive and progressive
and in accordance with the educational plan established by the DV in
consultation with the superior courts.™ (III) After a minimum of two
years” service in the first instance courts the young lawyer returns to
the (administrative) court of appeal to serve as an assistant judge (ad-
jungerad) for one year.”! After completion of this service the young
lawyer may be appointed an associate judge of appeal by the president
of the (administrative) court of appeal, after consultation with the
head(s) of division(s) of the courts where the applicant served in the
previous stages of the education.”

During all three stages the young lawyer must participate in obligatory
education organized by the DV, consisting of schooling in judicial eth-
ics, the role of the judge, EC law, the writing of judgments, and the

% Section 38 Forordning med hovrittsinstruktion; section 38 Forordning
med kammarritisinstruktion.

o7 Cf. Proposition 2007/08:113 Rekrytering av domare, at 25 (Recruitment
of judges). See at note 90.

08 Section 42 Forordning med tingsrittsinstruktion; section 37 Forordning
med forvalimingsrittsinstruktion, SFS 1996:382 (Government ordinance with
instructions for the county administrative courts).

0 Section 11 Forordning med tingsrittsinstruktion; section 10 Forordning
med forvaltningsrittsinstruktion.

70 Section 5 Forordning med tingsrittsinstruktion; section 4 Forordning med
forvaltningsrittsinstruktion.

" Section 40 Forordning med hovrittsinstruktion; section 40 Forordning

med kammarrdttsinstruktion.

72 Sections 30 subsection 3, 3 subsection 3 Forordning med hovrittsinstruk-
tion.
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management of judicial work.” In addition to this centrally organized
education the reporting clerk or assistant judge may also be offered
supplementary courses organized by the superior court to which he/she
is posted. According to a study conducted in 2007, those courses pri-
marily include an introductory course, the presentation of cases, the
procedural rules applicable in superior courts, the handling of the mass
media, guidance on the usage of modern Swedish, and secrecy.’ Since
the superior courts are responsible for the education of young lawyers,
the risk of outside influence is relatively small.

2. The Process of Judicial Selection and the Training of Judges
a) The Process of Judicial Selection

Appomtments to posts at courts of law or administrative authorities
coming under the Government” are made by the Government or by a
public authority designated by it.”* As in England there is no career ju-
diciary in Sweden. Instead of automatic appointments to higher or dif-
ferent posts, judges who want to be appointed to a different judicial
post must apply following the abovementioned selection and appoint-
ment procedure.

For the purpose of making proposals to the Government for the ap-
pointment of judges there is an independent authority (Domarndm-
nden) which operates under the Government and is linked to the DV

73 For an overview of the education see Ds 2007:11. En mer oppen domarut-
bildning, at 67-68 (A more open education of judges).

74 1d., at 68-71.

75 The IG does not distinguish between appointment to posts at courts and
administrative authorities (under the Government), underlining the close con-
nection in Swedish public law between these two kinds of organs.

76 Chapter 11 Article 9 section 1 IG and Chapter 4 Article 2 Code of Judi-
cial Procedure. The authority to which the appointment could be delegated is
the DV. This delegation has, however, never been used and is moreover prohib-
ited by the more detailed provisions on the appointment of judges, e.g. Chapter
4 section 2 Code of Judicial Procedure. On the elimination of this possibility
for delegation see SOU 2000:99. Domarutnimningar och domstolsledning —
frdagor om utndmning av hogre domare och domstolschefens roll, at 125-129 (Ju-
dicial appointments and judicial management — questions on the appointment of
higher judges and the chief judge’s role) and Proposition 2009/10:80 En reforme-
rad grundlag, at 130-131.
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which serves as its secretariat.”” The (maximum) nine members of the
Domarnimnd are appointed by the Government for a renewable three
year term.”8 A majority of the members, including the chairman, are to
be or to have been permanent judges; one must be a lawyer. In cases
where the chief judge or chief justices (domstolschefer) are being ap-
pointed, the director-general of the DV shall have the function and
rights of a full member of the Domarnimnd. In all other cases the
members of the DV may be present and issue statements during the de-
liberations but do not have a right to take part in the decision-making.
The fact that the Domarndmnd is established by a Government ordi-
nance instead of parliamentary law, as well as the function of the DV as
its secretariat, raises concerns regarding the independence of the process
of preparing appointments, and has led to a proposed new law which
would, if adopted, increase the autonomy of the Domarnimnd and in-
stead allow for influence from Parliament in deciding its composition.”

In the appointment of judges (as well as other public officials), attention
is to be paid only to objective factors such as merit and competence;®
merit relates to the number of years of professional experience within a
given field8! and competence inter alia refers to judicial competences,
independence, integrity and the capacity to cope with stress and high
pressure of work.82 Competence shall be the primary consideration
unless particular reasons demand otherwise.83 Other grounds besides
merit and competence may be taken into consideration,® including

77 The Domarndmnd is managed according to instructions from the Gov-
ernment, Forordning med instruktion for Domarnimnden, SFS 2008:427 (Gov-
ernment ordinance with instructions for the Domarnimnd).

78 Section 8 Forordning med instruktion for Domarnimnden.
79 See Proposition 2009/10:181 Utnimning av ordinarie domare.

80 Chapter 11 Article 9 section 2 IG. On the application of these criteria in
practice see G. Lagerbjelke, Sjilvstindig under lagarna — Essder om domarrol-
len, at 183-189 (1996).

81 Proposition 1973:90 med forslag till ny regeringsform och ny riksdag-
sordning m. m., at 405.

82 See the Kravprofil for ordinarie domare, supra note 90.

83 Section 4 Lagen om offentlig anstillning, SFS 1994:260 (Law on public
employment).

84 Section 4 Anstillningsforordning, SFS 1994:373 (Government ordinance
on public employment).
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equality of opportunity between women and men.$5 In recent years, the
issue of equality between men and women has gained much attention,
but it is not likely that a less qualified woman could get a post for
which a more qualified man had also applied.s¢

Vacancies for judges are usually published by the DV and the relevant
court. The application forms supplied by the Domarnimnd inter alia
request the applicant to list references from the last five years of profes-
sional activity, including the names of judges for whom the applicant
worked during the three stages of his/her education to become judge.®’
It ought to be highlighted that in a situation where disagreement arises
between a court and the DV on whether to appoint a successor or a
new permanent judge the question is referred to the Government for a
decision,® which underlines the Government’s fundamental right to
appoint judges.

The procedure before the Domarnimnd is predominantly in writing
and begins with the call for written statements by the referees listed by
the applicant. A compilation of these statements is sent to the chief
judge at the court where the vacancy was announced.® The chief judge

85 “QOther grounds may inter alia include equality of opportunity between
men and women. This equality may have a decisive influence in situations
where the [Domarnimnd] considers applicants to be equally qualified as re-
gards merit and competence.” See Proposition 1989/90:79 om domarbanan och
meritvirderingen vid tillsitining av domartjinster, at 12-13 (Government bill
on the judicial career and the appraisal of merit in the appointment of judicial
offices); translation by the authors.

86 This follows in part, at least indirectly, from Abrabamsson et al v.
Fogelguist, which concerned academic chairs reserved for women and which
was heard by the European Court of Justice in 2000 (C-407/98, ECR 2000 I, at
5539). The European Court of Justice here found the installation of 30 academic
chairs for which only women could apply, to be contrary to EU law.

87 Cf. supra B. IL. 2. The Process of Judicial Selection and Training of Judges.
88 Regleringsbrev (note 27), at 15.

89 Section 7 subsection 2 Forordning med instruktion for Domarnimnden.
The chief judge is requested to make a statement and is urged to meet and inter-
view the applicant in question. The request that the chief judge meet the appli-
cants was introduced in the Governmental instructions to the Tjinsteforslags-
niamnden (the predecessor organ of the Domarnimnd) in October 2003, see
Forordning om dndring i forordningen med instruktion for Tjinsteforslagsnim-
nden for domstolsvisendet, SFS 1988:318 (Government ordinance with amend-
ments to the Government ordinance with instructions for the Tjinsteforslags-
nimnden for the judiciary). It was based on the desire to widen the base for de-
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shall then send the list of candidates back to the Domarnimnd after
having arranged them in order of preference. The eventual proposal
made by the Domarnimnd to the Government is based on this list, on a
profile of qualification (kravprofil) established by the Domarnimnd for
permanent judges and on the basis of a special profile for judges in a
leading position.”" The profile of qualification highlights that the selec-
tion is made pursuant to the rule in Chapter 11 Article 9 IG; thus only
objective factors such as merit and competence may be taken into ac-
count. When the position to be filled is that of a senior judge at a dis-
trict court or county administrative court, the chief judge and a person
appointed by the Domarndmnd interview the applicants, whereafter the
chief judge submits his statement. When the position to be filled is that
of a chief judge at a district court or county administrative court the
Domarnimnd conducts the interviews. The Domarndmnd’s proposal to
the Government may concern one or several candidates, placed in a
non-binding order of preference. Overall there have been very few
cases where the Government has not followed the suggestions it has re-
ceived.’!

b) Training of Judges

As the three stage preparation phase mentioned above is not a necessary
precondition to access to judicial office in Sweden,’? the need for on the
job training for newly appointed permanent judges arises. This demand
is met by the recently established Academy of Judges (Domstolsa-
kademin) which offers non-obligatory courses and which since 1 Janu-
ary 2010 has had overall responsibility for in-service training for per-

cision-making since the chief judge may as such possess knowledge of some,
but not all, candidates (cf. Ds 2007:11. En mer éppen domarutbildning, at 92-
93).

% Sveriges Domstolar, Kravprofil for ordinarie domare, available at <http://
www.domstol.se/upload/domarnamnden/kravprofil.pdf> and Sveriges Dom-
stolar, Chefsprofil for chefer inom Sveriges Domstolar, available at <http://
www.domstol.se/upload/domarnamnden/chefsprofil.pdf>. On these profiles of
qualification see Stallvik (note 7), at 182-185.

91 K.-G. Ekeberg, Om domarutnimningar, in: S. Heckscher/A. Eka (eds.),
Festskrift till Johan Hirschfeldt, 107, at 112 (2008).
92 This is the result of the gradual opening up of the judicial profession to

those who do not have this career background, a process which has taken place
over the past years.
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manent judges.” The academy was set up under the DV to fulfil the
DV’s responsibility to ensure that the courts had the necessary compe-
tence to carry out their tasks.?* Teachers at the academy are employees
of courts, universities and other authorities.”> The academy was estab-
lished in 2008 and operates under the DV, which oversees the appoint-
ment of its principal who bears overall responsibility for the choice of
subjects in the education programme, the content of the education, and
for any follow-up and development. It is envisaged that the court to
which the newly appointed judges are appointed will contribute to the
education, e.g. by allowing older colleagues to attend court proceedings
presided over by the newly appointed judges.” Although it is too early
to assess the impact of this form of education on the judicial activities of
young judges, it ought to be treated with caution due to the risk of put-
ting younger judges under unnecessary psychological pressure by
means of the supervision of older colleagues.

3. Length of Office and Transfers

Swedish judges usually hold office until retirement, which in Sweden is
reached at the age of 65.7 The law even lays down a duty on a judge to
resign from his/her office on reaching retirement age.” Judges are also
constitutionally protected against arbitrary transfers to a different posi-
tion. The transfer of a permanent salaried judge to a different judicial
post may occur only if organizational considerations so dictate and if
the new judicial office is of “equal status”,” i.e. if it is a permanent posi-

93 See Sveriges Domstolar, Utbildning for nyntnimnda domare, available at
<http://www.domstol.se/templates/DV_InfoPage_ 8204.aspx>.

94 1d., at 27.

% The academy’s syllabus, which is established by the principal and those
responsible for the various subject areas of the education is available at Sveriges
Domstolar, Domistolsakademin Undervisningsplan, 18 November 2009,
Diarienr. 1480-2008.

% See the report which formed the basis for the establishment of the acad-
emy, Sveriges Domstolar, Domarskola, Domstolsverkets rapportserie 2008:1, at
16.

97 See section 7 PA 03 Pensionsavtal, available at <http://www.arbetsgivar
verket.se/upload/Avtal-Skrifter/36265_PA %2003%20TOT.pdf>.

9% Section 5 Lag om fullmaktsanstillning, SFS 1994:261 (Law on the em-
ployment by mandate).

9 Chapter 11 Article 5 section 3 IG.
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tion with the same or largely the same salary and duties which are es-
sentially similar to those of his/her current post.! No geographical
limitation applies to transfers. It is unclear how this rule applies where
no judicial office of “equal status” is available.!!

I11. Tenure and Promotion

1. Tenure

During his/her tenure a Swedish judge is protected by a fundamental
and constitutionally enshrined irremovability,12 which aims to ensure
his/her independence.!% This constitutional provision is reiterated and
underlined in statutory provisions which apply to the terms of em-
ployment.1* Judges are not subject to a probationary trial period once
appointed to a permanent position. The question of the introduction of
a trial period was addressed by a Governmental committee in 2003 but
was rejected as incompatible with the principle of the irremovability of
judges.105

2. Promotion

As indicated above Sweden does not have a career judiciary; hence there
is no separate procedure for promotion to higher courts. Instead, ap-
pointment to a higher court or position follows the selection procedure

100 Proposition 1964:140 Kungl. Maj:ts proposition 1964:140 grundlagsindrin-
gar, at 100 (Government bill with suggested amendments to the constitution).

101 A question which was highlighted but left open by the Governmental
committee in SOU 2000:99. Domarutnimningar och domstolsledning - frdagor
om utnimning av hégre domare och domstolschefens roll, at 54.

102 Chapter 11 Article 5 IG. On the conditions under which a judge may be
removed from office see below at section B. VII. Judicial Accountability: Disci-
pline and Removal Procedures.

103 G. Petrén/H. Ragnemalm, Sveriges grundlagar och tillhorande forfattnin-
gar med forklaringar, at 274 (1980); Karnov — Svensk lagsamling med kommen-
tarer 2009/10 — band 1, at 20 note 293 (14" ed. 2009).

104 See e.g. section 7 Lag om fullmaktsanstillning.

105 SOU 2003:102. En oppen domarrekrytering, at 289 (An open recruitment
of judges).
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described above.!% Any application requires information to be pro-
vided on experience acquired and the names of referees who can attest
to the competences of the applicant. Thus if a judge aspires to apply for
a different position, e.g. at a higher court, testimonials from colleagues,
L.e. superior judges are requested and have a decisive influence.!97 Senior
judicial posts are filled by the ministry of justice, and in particular ap-
plicants who have not followed the ordinary career of a judge, for ex-
ample leading practitioners, have been appointed.!” Decisions on who
to appoint to higher judicial office comes down to an interpretation of
the rule in Chapter 11 Article 9 section 2 IG mentioned above,'” ac-
cording to which only merit and competence may be taken into consid-
eration. Merit will then refer to the individual’s skill, while competence
is more formal and mainly based on years served.!! In reality, although
the criteria which have to be followed are objective,!!! this system may
not be described as transparent.

IV. Remuneration

1. Remuneration

The payment of judges follows the rules applicable to other civil ser-
vants. A general wage agreement concluded between the Swedish
Agency for Government Employers (Arbetsgivarverker) and SACO-S
(the Swedish Confederation of Professional Associations) contains gen-

106 See supra B. II. 2. The Process of Judicial Selection and Training of
Judges.

107 According to P. Eriksson this system is detrimental to the independence
of judges; see P. Eriksson, Den svenske domarens (o)sjilvstindighet, in:
Hovritten 6ver Skine och Blekinge (ed.), Ratio omnia vincit — En vinbok till
Trygve Hellners (1998).

108 See e.g. K.A. Modéer, Lemin och Lagerlofvar, at 84, 119-120 (1999).

109 This rule, according to its wording, applies to “filling a vacancy” in gen-
eral.

110 Petrén/Ragnemalm (note 103), at 287; Holmberg/Stjernquist (note 55), at
387.

11 Petrén/Ragnemalm (note 103), at 287.
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eral principles for the setting of salary rates,"'2 and inter alia prescribes
that salaries shall be determined on an individual basis. A separate
agreement was concluded between the DV and JUSEK (Forbundet for
jurister, sambdllsvetare och ekonomer; the Federation of Lawyers, So-
cial Scientists and Economists) in October 2008.!"3 According to this
agreement there is a minimum salary for judges and guaranteed salary
increases apply.!* Beyond the minimum level salaries are determined on
an individual basis.

The minimum wage amounts to 47,500 SEK (5,260 EUR) and 49,000
SEK (5,420 EUR) depending on length of service for judges of district
courts and judges of (administrative) courts of appeal.!’s The minimum
wage of senior judges fluctuates between 60,500 SEK (6,690 EUR) and
62,200 SEK (6,880 EUR). A special guarantee of salary increases is pro-
vided for which ensures that between the beginning and end of the
agreement’s period of validity increases must have reached 2,500 SEK
(280 EUR) per month for a permanent judge.

The individual salary level is arrived at between the DV and the judge,
usually represented by his/her union (i.e. JUSEK), and this entails a ho-
listic appraisal of certain objective criteria in relation to the individual
judge.!’6 These criteria are responsibility, the degree of difficulty of
tasks he/she has performed, the judge’s capability, and results in relation
to the goals of the judiciary. Responsibility means those responsibilities
which follow from a position as permanent judge, in particular dele-
gated, functional and administrative responsibility. Capability is defined
as the way in which the responsibilities have been assumed and difficult
tasks have been performed in relation to the aggregated results. How-
ever, the agreement explicitly states that the number of cases or matters
decided by a judge and his/her activities ultimately resulting in judicial
decisions may not be included in the assessment.!’” The agreement fur-

12 Ramavtal 2007-2010 om loner m.m. for arbetstagare inom det statliga av-
talsomrddet mellan Arbetsgivarverket och Saco-S, available at <http://www.arb
etsgivarverket.se/upload/saco.pdf>.

3 Lokalt avtal mellan Domstolsverket och Jusek angdende lonerevisioner
inom ramen for RALS 2007-2010, available at <http://www.jusek.se/upload/P
DF/avtal_jusek_dv_2007-2010.pdf>.

114 Section 7(a) Lokalt avtal mellan Domstolsverket och Jusek.
115 Section 8 Lokalt avtal mellan Domstolsverket och Jusek.
116 Section 7 Lokalt avtal mellan Domstolsverket och Jusek.

117 Section 7b Lokalt avtal mellan Domstolsverket och Jusek.


http://www.arbetsgivarverket.se/upload/saco.pdf
http://www.arbetsgivarverket.se/upload/saco.pdf
http://www.jusek.se/upload/PDF/avtal_jusek_dv_2007-2010.pdf
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thermore states that the setting of salary rates may not be undertaken in
such a way as to influence the independence of judges’ judicial activi-
ties.!18

The individualisation of judge’s salaries in Sweden was criticized by the
European Association of Judges in a resolution adopted on 27 Septem-
ber 2007.11 The resolution noted “with concern the new system for the
remuneration of Swedish judges”, criticized that “the introduction of
variations in judicial remuneration based on non-objective criteria” is
contrary to well-established international standards of judicial inde-
pendence and urged the Swedish Government to ensure that the system
for determining salaries be entirely consistent with those standards.!?
This criticism deserves to be emphasized.'2! Although the number of
decided cases may not be used in the setting of a judge’s salary, a num-
ber of non-objective considerations may have a potential influence on
it. It can for example not be ruled out that peripheral activities per-
formed by a judge may affect the overall assessment of his/her capabili-
ties.

2. Benefits and Privileges

To the knowledge of the authors there are no benefits or privileges be-
yond the remuneration described above. There is no system of bonuses
for the number of cases decided by a judge or court. Judges may, how-
ever, acquire benefits from the performance of extrajudicial activities.
These are limited to engagements, activities and mandates which do not
shake confidence in the judge’s impartiality.'22

18 1d,

119 The European Association of Judges, Resolution Concerning the Remu-
neration of Judges in Sweden, adopted in Trondheim, 27 September 2007, avail-
able at <http://xoomer.virgilio.it/goberto/trondheimen.htm>.

120 Currently, Sweden is the only member state of the Council of Europe
which has introduced a system whereby the salaries of individual judges are in-
dividually determined taking into account the performance of judicial duties
and activities.

121 For criticism of the individualization of judges’ salaries from within the
political sphere in Sweden see Prestationsloner for domare, Motion till riks-
dagen 2009/10:K341 av Ingvar Svensson (kd). See also Betinkande
2009/10:JuU12 Processrittsliga fragor, at 13 (Questions of procedural law).

122 Section 7 Lagen om offentlig anstillning. See also infra C. III. Improper
Influence on Judicial Decisions.


http://xoomer.virgilio.it/goberto/trondheimen.htm

206 Nergelius / Zimmermann

3. Retirement

Judges are paid like other civil servants and receive pensions on the
same basis. The level of pensions is determined by the general agree-
ment reached between the Arbetsgivarverket and the unions represent-
ing the judges.123

V. Case Assignment and Recusal

Cases are usually assigned by lot or any other system guaranteeing ran-
domness.?* The basis for the assignment of tasks is to be laid down in
the rules of procedure of the individual courts.’> However, the Gov-
ernment ordinance prescribing the random assignment of cases allows
for considerable exceptions to be made, e.g. to reach a reasonable dis-
tribution with respect to the types of cases or the origin of the case in
the court districts or to allow cases which are linked in some way to be
adjudicated by the same court division. Moreover, the chief judge of a
first instance court has the authority to divide the judges into different
divisions, with a view to providing every judge with experience of ad-
judication of different kinds of cases. The DV has issued general rec-
ommendations on the formulation of rules of procedure for first in-
stance courts, according to which random assignment is endorsed and
exceptions are required to be explicitly set out in the rules.!26 The senior
judge has no direct influence on these matters.’?” However, the chief
judge of a first instance court and the president of an (administrative)
court of appeal are solely responsible for the determination of adminis-

123 See Pensionsavtal for arbetstagare hos staten m.fl., PA 03.

124 See e.g. section 9 Forordning med tingsrittsinstruktion; section 10
Forordning med hovrittsinstruktion. Similar rules apply for the administrative
courts.

125 See e.g. section 8 Forordning med tingsrittsinstruktion; section 14
Forordning med hovrittsinstruktion.

126 Domstolsverkets allménna rdd for utformning av arbetsordning for tings-
rétt och forvalmingsréitt, 19 January 2010, Domstolsverkets forfattningssamling
2010:1.

127 See also Consultative Council of European Judges, Questionnaire for
2007 CCJE opinion concerning the Councils for the Judiciary: Reply submitted
by the delegation of Sweden, CCJE REP(2007)15.
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trative matters.!?8 Such decisions must, however, be taken with respect
to the independence of the individual judge in the exercise of his/her
adjudicatory functions. It ought to be a subject of criticism that the dis-
tribution of cases may be regulated by a Government ordinance as this
subject cannot be referred to the issues that pursuant to Chapter 11 Ar-
ticle 4 IG must be laid down in law. Under its earlier instructions from
the Government the DV was explicitly prohibited to prescribe that cer-
tain cases be assigned to particular judges or that individual judges exer-
cise particular adjudicative functions.’?? Although it may be assumed
that this rule is still adhered to, the new instructions of 2007130 omitted
this provision.

The grounds on which a judge may be disqualified from hearing a case
are the following:"*! if he has an interest in the matter at issue (e.g. as a
party); if he has a personal relationship with one of the parties; if he is
the adversary of a party; if, acting in another court as a judge or officer
or as an arbitrator, he has previously dealt with the matter; if any other
special circumstances exist which are likely to undermine confidence in
his impartiality in the case.’® A judge is obliged to reveal any matters
known to him/her which may be expected to form the basis for dis-
qualification, and any party to a dispute may submit a motion of
recusal.!3 Decisions on the disqualification of a judge are taken by the
court without the participation of the judge in question.’’* Usually
these decisions are not reasoned!* and are criticized for taking too long,

128 Section 28 Forordning med tingsréttsinstruktion; section 26 Forordning
med forvaltningsrittsinstruktion; section 25 Féorordning med hovrittsinstruk-
tion; section 25 Forordning med kammarrittsinstruktion.

129 See section 2 Firordning med instruktion for Domstolsverket, SFS
1988:317 (Government ordinance with instructions for the National Courts
Administration).

130 Forordning med instruktion for Domstolsverket.
131 See Chapter 4 Article 13 Code of Judicial Procedure.

132 This basis for disqualification is to be interpreted as an objective criterion,
see P. Fitger, Domstolsprocessen, at 30 (1993).

135 Chapter 4 Article 14 sections 1-2 Code of Judicial Procedure.
134 Chapter 4 Article 15 section 3 Code of Judicial Procedure.

135 Criticism in this regard has e.g. been voiced by members of Parliament,
cf. Motion 2000/01:Ju807 Regler for domarjiv (Rules on the challenge of
judges).
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although an expeditious procedure is required by law.!36 One interest-
ing case was the decision by the district court of Attunda which in May
2008 decided to disqualify a judge from participating in a case after the
judge had made certain statements in an interim judgment which, in the
view of the district court, would give an objective observer reason to
doubt the judge’s impartiality.13” The decision is a unique case of a judge
being removed from a case merely on the basis of his statements in the
grounds for a judicial decision.

VL. Judicial Conduct Complaint Process

This kind of control is mainly exercised by the so-called Ombudsman,
an original Swedish institution dating back to 1809.13¢ The Ombudsman
is to “supervise the application of laws and other statutes in the public
service, under terms of reference drawn up by the Riksdag”.'* His su-
pervision of the judiciary is considered one of the foundations of the
Swedish constitution.!* The Ombudsman may exercise his functions
on his own initiative or following complaints from individuals.#! It is
the latter possibility which has established the Ombudsman as an im-
portant control mechanism in Swedish public law. The ombudsman is
entitled to be present at the deliberations of a court of law or an admin-
istrative authority and shall have access to its records and documents.!+2
He does not have the right to express an opinion at these delibera-
tions.'3 A court of law or an administrative authority and any official
working there must always provide the Ombudsman with any informa-
tion and opinions asked for. If this request is not met, criminal or disci-

136 Chapter 4 Article 15 section 2 Code of Judicial Procedure. See e.g. RA
2009 ref 8, 5; NJA 1981:1205; NJA 2007:841.

137 Maél nr T 3798-07 Aktbilaga 128, 5-6.
138 Cf. Chapter 12 Article 6 IG.

139 Chapter 12 Article 6 IG. The terms of reference are laid down in Lag med
instruktion for Riksdagens ombudsman, SFS 1986:765 (Act with Instructions
for the Parliamentary Ombudsmen).

140 Vogel (note 3), at 563.

1

S

1 Section 14 Lag med instruktion for Riksdagens ombudsman.
2 Chapter 12 Article 6 1G.

143 See section 21 subsection 3 Lag med instruktion for Riksdagens ombuds-
man.

1

N
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plinary proceedings may be instituted for the violation of official du-
ties.!* However, that function in particular has lost much of its impor-
tance in recent years. More common are the annual reports published
by the Ombudsman (Justiticombudsmannens dmbetsberittelse), in
which the conduct of judges or other public officials is addressed.

VIL. Judicial Accountability: Discipline and Removal Procedures

1. Formal Requirements and Judicial Safeguards

Judges may be removed from office only if the removal is based on
law.145 This is established by the constitution which enumerates the
grounds for removal, namely committing of a criminal act or gross or
repeated neglect of official duties resulting in the impression that a
judge is manifestly unfit to hold office and the reaching of the relevant
retirement age. Although the assessment required under the first al-
ternative may lead to difficulties in the individual case, the criteria are
considered to be sufficiently predictable. One deficiency of these con-
stitutional provisions is that there is no formal requirement for a court
decision to remove a judge.'” However, the Instrument of Government
provides a judicial safeguard in the sense that a permanent salaried
judge who has been removed from office by means of the decision of a
public authority other than a court of law shall have the right to call for
the decision to be examined before a court of law.148

Questions of removal, suspension, examination by a medical practitio-
ner and disciplinary sanctions for misconduct are tried — except when
they relate to justices of the Supreme Court and the Supreme Adminis-

144 Karnov — Svensk lagsamling med kommentarer 2009/10 — band 3, at 23
note 330 (14" ed. 2009).

145 Section 4 Lag om fullmaktsanstillning.
146 Chapter 11 Article 5 IG.

147 C. Sandgren, God rittskipning - sidrskilt om riteskipningens
oavhingighet som kvalitetskriterium, in: S. Heckscher/A. Eka (eds.), Festskrift
till Johan Hirschfeldt, 455, at 475 (2008). This has been criticized by the Gov-
ernmental committee in SOU 2000:99. Domarutnimningar och domstolsledning
— fragor om utnimning av hégre domare och domstolschefens roll, at 53-54.

148 Chapter 11 Article 5 section 2 IG. See on this Holmberg/Stjernquist (note
55), at 374-375.
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trative Court —14° by the Government Disciplinary Board (Statens Ans-
varsnamnd), which is an authority under the Government.!3® The right
to submit complaints to the Board is granted to the courts at which the
affected judge serves, the Parliamentary Ombudsman (JO) and the Of-
fice of the Chancellor of Justice (JK). Individuals, the media and others
cannot submit complaints directly, but may do so to the JO and JK. Le-
gal proceedings on account of a criminal act or the examination of the
removal from office or the suspension from duty of Supreme (Adminis-
trative) Court justices are instituted in the Supreme Court by the JO or
the JK.15! The Government Disciplinary Board conducts its own inves-
tigations and may for this purpose request information or statements
from authorities or individuals or make it possible for anybody who
can supply information to be present at its sessions. The five members
of the Board are appointed by the Government, and the chairman and
vice chairman shall be lawyers and have judicial experience.!’52 Decisions
taken by the Board may be appealed to the Labour Court (Arbetsdom-
stolen) if the affected judge is a member of a trade union'®® or else to the
district courts. Thus even if the removal of a judge is decided by a dif-
ferent organ from a court of law judicial protection is guaranteed, al-
though this protection has often been criticized as being too weak,!5
especially since the examining court in most cases is the Labour Court,
which is composed of a majority of lay judges representing the labour
organizations (trade unions and employers being equally represented)

149 According to Chapter 3 Article 3 Code of Judicial Procedure the Supreme
Court functions as a court of first instance in cases concerning liability or civil
claims based on offences committed in the exercise of official authority by a
justice of the Supreme Court and the Supreme Administrative Court or by a
judge of a court of appeal, or a judge referee of the Supreme Court. Moreover,
the Supreme Court acts as a court of first instance to determine whether a jus-
tice of the Supreme Court or of the Supreme Administrative Court should be
discharged or suspended from office or should be required to submit to medical
examination.

150 See Forordning med instruktion for Statens ansvarsnimnd, SFS 2007:831

(Government ordinance with instructions for the Government Disciplinary
Board).

151 Chapter 12 Article 8 IG.

152 Section 2 Forordning med instruktion for Statens ansvarsnimnd.
153 See infra B. IX. Associations for Judges.

154 Cf. Nergelius (note 5), at 246.
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and their interests and not permanent and independent judges.!> The
involvement of the Labour Court essentially transforms the question of
removal into a labour dispute before a special court, which is surprising
not only given the level of protection granted to judges in other (Euro-
pean) countries'3 but also that of advocates in Sweden, who have the
right to appeal any decision on denial or expulsion from membership of
the Bar Association to the Supreme Court.!” Disciplinary measures
which may be decided by the Board are warnings and deductions from
salaries.!58

2. Practice

Proceedings before the Government Disciplinary Board affecting
judges are quite rare. The Board’s annual report for 2009 shows that
five new complaints had been filed.!* No decision on removal or sus-
pension was taken in 2009, which in part may be explained by the fact
that the judges in question sometimes take matters into their own
hands.!* For the same year three decisions were taken on disciplinary
responsibility, of which two did not lead to any action and one resulted
in a warning.

155 On the composition of the Labour Court see supra note 20. It may be
emphasized that although the ECtHR considered the Labour Court a proper
court in the sense of Article 6 ECHR in its decision in AB Kurt Kellermann v.
Sweden (cf. supra note 21, para. 61), it did not in that decision deal with the in-
dependence of the Labour Court or the impartiality of its professional judges.

156 Cf. Nergelius (note 5), at 246.

157 Chapter 8 Article 8 Code of Judicial Procedure: “Anyone denied mem-
bership of the Bar Association, or expelled from it, may appeal against the deci-
sion to the Supreme Court.”

158 Section 15 Lagen om offentlig anstillning.

159 10 in 2005, 3 in 2006, 6 in 2007 and 2 in 2008. See Statens Ansvarsnimnd,

Redogorelse for verksamheten ar 2009, available at <http://www.statensansvar
snamnd.se/Verksamh2009.pdf>.

160 The last positive decision in this regard was taken in 2005.


http://www.statensansvarsnamnd.se/Verksamh2009.pdf
http://www.statensansvarsnamnd.se/Verksamh2009.pdf
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VIIL Immunity for Judges

The independence of judges in Sweden is not ensured through particu-
lar immunities. Instead judges may be held liable for official and non-
official actions.’o! However, there are limitations enshrined in the re-
strictive formulation of the preconditions for removal from office.!¢2
Apart from the judges themselves, the Government may also be liable
to pay reparations for damage caused by public authorities, which in-
clude courts.'s3 The courts of appeal shall function as courts of first in-
stance in cases concerning liability or private claims based on offences
committed in the exercise of official authority by a judge of a lower
court.!#* The Supreme Court functions as a court of first instance re-
garding offences committed by a justice of the Supreme Court or the
Supreme Administrative Court or by a judge of a court of appeal or a
judge referee of the Supreme Court.165

IX. Associations for Judges

The freedom of association laid down in Chapter 2 Article 1 section 5
IG also applies to judges. Two associations represent the interests of
judges and the judiciary in general: the Swedish Association of Judges
(Sveriges Domarforbund) and a trade union, SACO-JUSEK. Sveriges
Domarforbund's is open to both permanent and non-permanent judges
and SACO-JUSEK includes other lawyers besides judges. According to
the regulations of the Sveriges Domarforbund, its purpose is to repre-
sent judges in the drafting of pertinent legislation and the administra-
tion of justice, to protect their independence, to monitor issues of rele-

161 T Hirschfeldt, Domstolarna som statsmakt — nigra utvecklingslinjer, in:
Kungl. Vitterhets historie och Antikvitets Akademien, Vitterhetsakademiens
arsbok 2007, at 4 (2007).

162 Cf. supra at note 146.

163 Chapter 3 section 2 Skadestdndslag, SFS 1972:207 (Tort liability act).
164 Chapter 2 Article 2 section 1 Code of Judicial Procedure.

165 Chapter 3 Article 3 section 1 Code of Judicial Procedure.

166 Sveriges Domarforbund consists of a board of 11 judges including chair-
man and deputy chairman, and 7 deputy board members.
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vance to the judiciary and to provide a forum for judges.!e” It also
represents Swedish judges at the international level, e.g. in the Interna-
tional Association of Judges. SACO-JUSEK, as a federation of trade
unions (fackforbund), instead focuses on safeguarding and promoting
the trade-union-related, professional and social interests of its mem-
bers.18 Moreover, it considers itself to have a function in the further de-
velopment of labour law standards and in the increased conclusion of
collective agreements. Both associations have an indirect influence on
the legislation affecting the judiciary, as bodies to which a proposed leg-
islative measure is submitted for consideration (as so-called remissin-
stans).'® Membership of both Sveriges Domarfoérbund and SACO-
JUSEK is voluntary!™ and has no influence on the career of a judge.
Sveriges Domarforbund has approximately 850 members, which is a
relatively low portion of the overall number of permanent (1,270) and
non-permanent judges (8,500), both of which may be members.!”
SACO-JUSEK has a membership of around 80,000, of whom 31% are
lawyers. Approximately 75% of Swedish judges are members.!7
Sveriges Domarforbund is financed by membership fees, and according
to the protocols of the annual board meetings the financial situation of
the association has been stable in recent years. SACO-JUSEK is mainly
financed through membership fees.'”> Additional income is generated

167 See section 1 Stadgar for Sveriges domareforbund (Regulations of the
Sveriges domareforbund), available at <http://www.domareforbundet.se/stad
gar.html>. During its annual meetings the Association has for example dis-
cussed issues such as the individual setting of judges’ salaries; see e.g. Protokoll
fort vid styrelseméte i Stockholm 2003-01-29 (Protocol of the annual meeting
2003), available at <http://www.algonet.se/~domarefb/protokoll/protkoll2003
0129.htm>.

168 See the regulations of JUSEK, available at <http://www.jusek.se/upload/
PDF/Organisation_politik/Stadgar_2007.pdf>.

169 The remissvar (comments on a proposal circulated for consideration) are
part of the travanx préparatoires which are a significant proportion of the legal
sources used (inter alia by courts) in the interpretation of relevant legislation.

170 This already follows from the constitutionally protected right of freedom
to associate with others, which also encompasses the right not to be a member
of any association.

171 See European judicial systems — Edition 2008 (note 6), at 109.

172 See the JUSEK, Arsredovisning 2008/2009 (Annual financial report for
2008/2009), at 6, available at <http://www.jusek.se/upload/PDF/Arsredovis
ning_2009.pdf>.

173 1d., at 8.
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by the earnings from publ‘ications (e.g. the newspaper ]pfse/et%'dningen)
and revenues from shares in the surplus from public limited insurance
companies.!” Associations do not receive any financial or material sup-
port from the state.

X. Resources

The total public budget allocated to the judicial system in Sweden (i.e.
courts, prosecution and legal aid) in 2006 as percentage of per capita
GDP was 0.23%.175 This is relatively low compared to other European
countries, such as the UK (0.35%), Germany (0.38%) or Spain (0.30%).
In the view of the authors this must, however, be seen in the light of the
traditionally minor role played by Swedish courts in dispute resolu-
tion.'”s The existence of other bodies, including e.g. the National Board
for Consumer Complaints (Allminna reklamationsnimnden), which is
also state-funded and which also deals with dispute resolution, has lim-
ited the need for courts and judges.’”” The courts in Sweden are consid-
ered to be public authorities and are not underfinanced as such. As
stated above, the DV distributes the budget provided by the ministry of
justice.!” According to the DV’s latest operational plan, the budget of
the Swedish courts is currently “under severe strain and a considerable
injection of resources will be necessary [...] to enable the courts to op-
erate”.!”” Reasons are the constant increase in the number of registered
cases, in particular criminal cases. The DV’s statistics for 2007-2009 are
the following:180

174 1d., at 15.
175 European judicial systems — Edition 2008 (note 6), at 45.
176 7. Bell, Judiciaries within Europe — A comparative review, at 239 (2006).

177 SOU 1994:99. Domaren i Sverige infor framtiden, at 52-53 (The future of
the Swedish judge).

178 Court rooms, offices, libraries and information technology are also

equipped and maintained within the limits of the court budget which is man-
aged by the DV.

179 Operational Plan 2009-2011 (note 48), at 10.

180 See Sveriges Domstolar (note 13), at 16.
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Year 2007 2008 2009
Registered cases 328,721 350,632 370,726
Decided cases 328,496 359,431 363,221

In order to remedy the situation the Government has heeded the DV’s
requests and increased the appropriations for the judiciary by 100 mil-
lion SEK (11 million EUR) for 2009. Further increases will follow be-
tween 2010 and 2012 (150 million SEK [17 million EUR] for 2010, 100
million SEK [10 million EUR] in 2011, 100 million SEK [11 million
EUR] in 2012). The judiciary is audited by the National Audit Office
(Riksrevision), an authority under the Riksdag which examines the ac-
tivities of the State.!8!

C. Internal and External Influence
L. Separation of Powers

As stated above, the idea of the separation of powers has not had a deci-
sive influence on the Swedish constitution, which instead relies on the
principle of popular sovereignty, i.e. that all public power proceeds
from the people.’82 As a consequence, the separation of the judiciary
from the administration — and in particular administrative authorities —
has not fully come about, as demonstrated by the common chapter 11
in the IG.!8 In the past this has led to courts dealing with issues which
today would be referred to the administration's* and vice versa.'$> The

181 Chapter 12 Article 7 IG.

182 Cf. Chapter 1 Article 1 section 1 IG. See J. Nergelius, Constitutional
Law, in: M. Bogdan (ed.), Swedish Law in the New Millennium, at 66-68
(2000); W. Warnling-Nerep/A. Lagerqvist Veloz Roca/]. Reichel, Statsrittens
grunder, at 33-34 (2005).

185 The recent Constitutional Reform Committee considered devoting a spe-
cial chapter in the IG to the Courts, see SOU 2008:125. En reformerad grund-
lag.

184 E.g. the district courts’ role as registration authorities. Cf. Stallvik (note
7), at 93.

185 Cf. above (Chapter A. Introduction) on the role of administrative au-

thorities in providing redress for individuals. Administrative authorities also of-
ten used the same procedures as courts of law.
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judiciary and its separation from other branches of Government gained
importance with the gradual extension of the protection of individual
rights in Chapter 2 IG in the late 1970s,'8¢ Sweden’s membership of the
EU and the inclusion of the ECHR in the Swedish legal order in 1995.
Furthermore the influence of the Government on the judiciary, through
the DV or other bodies such as the Government Disciplinary Board,
may seem questionable for the protection of the judiciary’s independ-
ence. This has historical roots in the perception of the function of the
courts as supporters of the monarch’s'8” — and later the parliament’s and
Government’s — exercise of power and a parallel lasting suspicion to-
wards any organ which may exercise a controlling function over the po-
litical branches.!s8 Still today traces of this conception can be seen in the
setting by the Government of goals for the turnaround time for cases!®’
and the DV’s annual evaluation of the degree to which these goals have
been met.!

Other examples include the right of judicial review of legislation, which
even today has evolved in only a rudimentary fashion, and the involve-
ment of judges and courts in the law-making process. Courts not only
function as remissinstans, i.e. bodies which are invited by the Govern-
ment to respond to and give their views on a legislative proposal, but
individual justices of the Supreme (Administrative) Court also serve as
members of the Council on Legislation (Lagrddet), which is an organ
that delivers opinions on the legal soundness and constitutionality of
draft legislation submitted by the Government.”! Another tradition
which reveals the lack of a separation of the branches of Government

186 On this development see J. Nergelius, Konstitutionellt rittighetsskydd —
Svensk ratt i ett komparativt perspektiv, at 589-613 (1996).

187 This can be seen even today, e.g. in the names of courts (“hovratt”, where
“hov” is Swedish for the royal household) or the titles of judges (“justitierdd”,
i.e. justice of the Supreme Court, where “rad” means counsellor/advisor). For a
short overview see Eriksson (note 107).

188 Nergelius (note 5), at 22. For an overview see also Bell (note 176), at 289-
292.

189 See supra at note 27.
190 See the Operational Plan 2009-2011 (note 48), at 14.

191 See K.-G. Algotsson, Lagradet, rittsstaten och demokratin under 1900-
talet (1993); K.-G. Algotsson, Lagradet, rittsstaten och demokratin, in: T.
Hastad/L. Lewin (eds.) Politik och juridik — Grundlagen infér 2000-talet, at 37-
67 (1998). See also E. Holmberg/N. Stjernquist, Vér forfattning, at 142-145 (11"
ed. 1998).
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and a potential threat to judges’ independence is the frequent participa-
tion of judges, in particular chief judges, in legislative reform commit-
tees.!92 This role of the judge is particularly delicate as statements made
in this function may give rise to a reluctance later to criticize relevant
legislation in the process of a judicial review. Judges may also at times
serve as legal secretaries in a ministry.

IL. Judgements

1. Basis

According to Chapter 1 Article 1 section 3 IG all public power shall be
exercised under the law, which also implies that judgments must be
based on law.! Moreover no public authority may determine how a
court of law shall decide an individual case or otherwise apply a rule of
law in a particular case.! Apart from written sources such as laws and
Government ordinances other, unwritten sources of law, such as general
principles of law, are traditionally not very important in Swedish law.
Some principles such as proportionality, objectivity in the public ad-
ministration and equality before the law may be found in the text of the
IG;1% otherwise they are normally not taken into account in constitu-
tional interpretation.!? The same holds true for customary law, with the
possible exception of what may be called constitutional custom (konsti-
tutionell praxis), a term which is, however, delicate and the significance
of which is difficult to grasp. In terms of jurisprudence, no regular con-
stitutional custom may be said to exist.!” Moreover, the so-called

192 T Nordquist, Domstolarna i det svenska politiska systemet — Om demok-
rati, juridik och politik under 1900-talet, at 150-158 (2000).

193 See e.g. Petrén/Ragenmalm (note 103), at 18; Holmberg/Stjernquist (note
55), at 44.

194 Chapter 11 Article 2 IG.

195 On these principles see L. Marcusson (ed.), Offentligrittsliga principer
(2005).

19 The topic is studied as such in L. Marcusson (ed.), Offentligrattsliga prin-
ciper. See also A. Peczenik, Principer i det svenska statsskicket, in: N. Berg-
gren/N. Karlson/J. Nergelius (eds.), Makt utan motvikt — Om demokrati och
konstitutionalism, at 109-153 (1999).

197 However, it has occurred in particular during the 1990s that the Govern-
ment, when proposing new legislation to the Parliament which may be uncon-
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travaux préparatoires (lagforarbeten) have always been an important
source of law in Sweden and they are commonly consulted by courts
and frequently cited in decisions.!”® This Nordic tradition, which is
stronger in Sweden than in any other country,!” could be seen as an-
other example of the rather weak position of the courts in relation to
other branches of Government, as it implies a tradition of the courts
not only to follow the written laws quite literally, but also to pay heed
to the intentions and purposes uttered by the various organs involved in
the process of drafting legislation. The influence of European law on
Swedish national law as well as the incorporation of the European
Convention on Human Rights into the Swedish legal order has led to a
gradual reduction in the importance of this source of law and instead
adherence to higher constitutional values.

2. Practice

According to the DV the number of criminal cases decided in district
courts was 73,720 in 2007, 82,504 in 2008 and 85,714 in 2009.20 The
corresponding numbers for the Courts of Appeal are 8,383, 9,276 and
9,209 and for the Supreme Court 1,419, 1,494 and 1,659.20! Statistics on
acquittals are not available; however the Swedish National Council for
Crime Prevention (Brottsforebyggande rddet) provides statistics on
convictions in district courts. Here the number was 62,405 for 2007 and

stitutional or at least doubtful from a constitutional point of view, has referred
to the existence of constitutional custom when trying to justify the passing of
the new bill. This was the case in particular in relation to the traditional — but
legally undefined — autonomy of the municipalities. Academic opinion is di-
vided on this point. Support has been raised by the retired professor E. Sterzel.
For criticism against it, see Nergelius (note 5), at186.

198 One explanation may be that judges themselves are often involved in the
process of drafting legislation but also because of deference to the superiority of
the legislature. See A. Peczenik/G. Bergholz, Statutory interpretation in Swe-
den, in: D.N. MacCormick/R.S. Summers (eds), Interpreting Statutes, at 324-
327 (1991).

199 See e.g. F. Sterzel, Forfattning i utveckling — Konstitutionella studier av
Fredrik Sterzel, at 47 (1998).

200 The DV keeps statistics of the registered and decided cases of the judici-
ary, see Sveriges Domstolar (note 13), at 24.

201 Thid. at 30 and 34.
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69,454 for 2008.22 Compared to the number of criminal cases brought
to the district courts according to the statistics of the DV (75,894 for
2007 and 83,037 for 2008)2 the level of acquittals is between 16-18%.

3. Structure

The Code of Judicial Procedure contains fundamental rules on the
structure and content of judgments. Thus a judgment shall be in writing
and specify in separate sections the following contents:2 the court,
time, and place of pronouncement of the judgment; the parties and their
legal representation; the parties’ demands and objections, and the cir-
cumstances on which they are based; the final judgment and the reason-
ing in support of the judgment. Judgments delivered by a superior court
shall, to the degree considered necessary, contain an account of relevant
judgment(s) of lower court. Court judgments are usually considered to
use difficult terms and vocabulary, which has had a negative effect on
the perception of courts among the general public. Still, recent studies
conducted by a Government investigation revealed insufficient judicial
argument, and deficiencies in the structure and outline of judgments.205
Reasons for this are the traditional structures in the judiciary, where
views on how judgments ought to be formulated are determined by
what colleagues have done in the past.2® A number of strategies were
proposed to improve readability and judicial reasoning, including perti-
nent training and the formulation of regulations on the design of judg-
ments and recommendations on how judgments should be drafted.2””

202 Brottsforebyggande Ridet, Personer lagforda for brott — Slutlig statistik
for 2007, at 2; Brottsforebyggande Radet, Personer lagforda for brott — Slutlig
statistik for 2008, at 3, available at <http://www.bra.se/>. Statistics for the year
2009 are not available yet.

203 Sveriges Domstolar (note 13), at 24.
204 Chapter 17 Article 7 Code of Judicial Procedure.

205 SOU 2008:106. Okat fortroende for domstolarna — strategier och forslag
(Increased confidence in the courts — strategies and recommendations).

206 SOU 2008:106. Okat fortroende for domstolarna — strategier och forslag,
at 19.

207 Tt should be mentioned that on 1 January 2010 a new language law en-
tered into force according to which “[t]he language [i.e. Swedish] of the public
sector [i.e. mter alia courts] is to be cultivated, simple and comprehensible”;
section 11 Spraklag, SFS 2009:600 (Language law).


http://www.bra.se/
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The implementation of these strategies will lie with the courts and the
DV.Z()S

4. Public Access

The main rule that court procedures shall be public is laid down in the
constitution and ordinary law.2 In practice, however, this is often lim-
ited due mainly to interests of private parties. The courts may decide to
hold parts of a hearing behind closed doors where confidential informa-
tion can be expected to be presented. Deliberations among judges in the
preparation of judgments are held behind closed doors unless the court
decides otherwise.2!? Judgments are delivered in public.2!!

According to the Freedom of the Press Act every Swedish citizen shall
be entitled to have free access to official documents, which include
court rulings which have not been labelled confidential.22 With this leg-
islation Sweden is complying with the pertinent requirements of inter-
national law.2> In order to obtain access to a particular decision a per-
son must contact the relevant court, which is allowed to charge a han-
dling fee.2 Older decisions which are no longer stored by the individ-
ual courts are available through central archives.?!5 According to a Gov-
ernment ordinance of 1999 a public legal information system is estab-
lished under the direction of the DV,2¢ which makes basic legal infor-
mation, such as judgments, statutes, travaux préparatoires and interna-

208 SOU 2008:106. Okat fortroende for domstolarna — strategier och forslag,
at 301.

209 Chapter 2 Article 11 section 2 IG; 5:1 Code of Judicial Procedure.

210 Chapter 5 Article 5 Code of Judicial Procedure.
2

e

1 Chapter 5 Article 5 section 2 Code of Judicial Procedure.

2 Chapter 2 Article 1 Tryckfribetsforordning, SFS 1949:105 (Freedom of the
press act).

213 See e.g. Article 14 section 1 CCPR 7 fine and Article 6 section 1 ECHR.

214 See Avgiftsforordning, SFS 1992:191 (Government ordinance on adminis-
trative fees).

2

-

215 For example the Riksarkivet (National archives). There are also some lo-
cal archives from the district court and the county administrative court in
Stockholm and from the district court in Malmo.

216 Rittsinformationsforordning, SFS 1999:175 (Government ordinance on
judicial information).
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tional legal sources, available in electronic form.2”7 The DV decides
what further information should be included in the system.2® Leading
judgments from the Supreme Court, the Supreme Administrative
Court, the (Administrative) Courts of Appeal and a number of special
courts are included, and the courts themselves determine which are
considered to be “leading cases”. The database is available free of
charge.2"? Judicial decisions are also published in a number of annual
publications. A selection of judgments of the Supreme Court which are
considered to have a higher judicial value are published in the Nyt Ju-
ridiskt Arkiv series. Summaries of the judgments of the Supreme Ad-
ministrative Court are published in an annual private publication, Re-
geringsrittens Arshok. Decisions of the Courts of Appeal appear in the
Rattsfall fran hovritterna series and cases from the Labour Court are
printed in Arbetsdomstolens domar.

III. Improper Influence on Judicial Decisions

Sweden still seems to be a country where problems of undue influence
by senior judges, prosecutors, Government officials or private interests
is fortunately very rare. Cases where undue influence may have oc-
curred are rapidly publicized; one such example is the suspicion of par-
tiality of a judge in the so-called Pirate Bay case.?2 The relations of the
judiciary with the media do not follow particular rules, which may be
explained by the anyway very rare contacts between them. Lawyers and
prosecutors are traditionally the ones asked by the media to give state-
ments on pending cases. The education offered by the DV contains
courses on how judges should approach the media.22!

Generally judges are not allowed to exercise ancillary activities which
could interfere with their impartiality or damage the court’s reputa-

217 The has been implemented on a website, Lagrummet.se, available at
<http://www.lagrummet.se/>.

218 Section 9 Rittsinformationsforordning.
219 Section 20 Rittsinformationsforordning.

220 Svenska Dagbladet, Domare 1 Pirate Bay-mal kan vara jivig, 23 April
2009, available at <http://www.svd.se/nyheter/inrikes/domare-i-pirate-bay-
mal-kan-vara-javig 2783119.svd>.

221 See Sveriges Domstolar (note 95), at 3.


http://www.lagrummet.se/
http://www.svd.se/nyheter/inrikes/domare-i-pirate-bay-mal-kan-vara-javig_2783119.svd
http://www.svd.se/nyheter/inrikes/domare-i-pirate-bay-mal-kan-vara-javig_2783119.svd
http://www.svd.se/nyheter/inrikes/domare-i-pirate-bay-mal-kan-vara-javig_2783119.svd
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tion.222 Permanent judges are obliged on their own initiative to report to
their respective court the peripheral activities they are engaged in.2%
Chief justices of the Supreme Court and Supreme Administrative Court
and the presidents of the (Administrative) Courts of Appeal must re-
port their peripheral activities to the Government.2* Chief judges of
district courts and county administrative courts report to the Do-
marndmnden.??> Both the Government and the Domarnimnden take a
decision in the individual case. A recent proposal that judges should be
prevented from exercising any kind of peripheral activities was not
supported by the Government as it was considered to isolate judges
from the rest of society.226 Most concerns connected to judges’ periph-
eral activities are still deemed to be appropriately addressed by the pro-
visions on disqualification.?” Judges being involved in politics is rela-
tively rare nowadays. One major problem has been the involvement of
judges in arbitration, not least because of the high salaries that were
paid for these services. A law reform in 2002 did not consider that a
prohibition on acting as an arbitrator should be introduced.22

222 See section 7 Lagen om offentlig anstillning.
223 Section 7(d) Lagen om offentlig anstéllning.

224 Section 33 Forordningen med instruktion for Hogsta domstolen, SFS
1996:377 (Government ordinance with instructions for the Supreme Court);
section 32 Forordningen med instruktion for regeringsritten, SFS 1996:378
(Government ordinance with instructions for the Supreme Administrative
Court); section 56 Forordning med hovrittsinstruktion; section 54 Forordning
med kammarrittsinstruktion.

225 Section 58 Forordning med tingsrittsinstruktion; section 48 Forordning
med forvaltningsrdttsinstruktion.

226 See Proposition 2000/01:147 Offentliganstilldas bisysslor, at 12 (Side ac-
tivities of public employees).

227 Proposition 2000/01:147 Offentliganstilldas bisysslor, at 16. Supra B. V.
Case Assignment and Recusal.

228 See Domstolsverket, Yttrande 6ver bisyssleutredningens betinkande Of-
fentligt anstilldas bisysslor (SOU 2000:80), Dnr 1427-2000 (9 January 2001), at
2.
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IV. Security

The security of the courts is governed primarily by the law on security
controls in courts.??? General security checks, comprising body searches
and searches of objects carried by visitors to the courts” facilities, may
be ordered by the senior judge of a court or any other judge to whom
this right has been delegated. Special security controls may be imposed
by the court if there is considered to be a risk of a crime being commit-
ted during court proceedings.?® As a consequence of a number of
highly publicized incidents and the generally perceived hardened social
climate the security situation at courts has been the object of concern.?!
According to reports from the courts to the DV the number of inci-
dents — which may include events such as stolen objects or violent oc-
currences — was 26 for 2003 and remained relatively stable until 2008
when there were 170 reported incidents.?2 This increase was in part a
result of the new routines for the reporting of such incidents, but was
also viewed as a sign of an increase in the actual number of incidents. A
special investigator appointed by the Government in 2009 concluded
that the possibilities for conducting security checks in courts are too
limited, as they presuppose the identification of a risk. The legislative
changes suggested included the ability to conduct security checks as a
preventive measure and envisaged the widening of the senior judge’s
competences by allowing him/her also to decide on special security
checks.?33 The proposals are at the time of writing under scrutiny by the
Government. According to a report issued by the DV in 2007 on gen-
eral security checks in courts, the percentage of court employees (in-
cluding judges) who felt safe in the court facilities had increased from
61% in 2002 to 78% in 2006.2* The number of employees reporting

229 Lagen om sikerbetskontroll i domstol, SFS 1981:1064 (Security controls in
courts). Additional pertinent rules derive from the Code of Judicial Procedure
(e.g. Chapter 5 Article 1).

230 Section 2 Lagen om sikerhetskontroll i domstol.

21 See the Kommittédirektiv, Sgkerbetskontroll i domstol, Dir. 2008:127, at 1
(Security controls in courts); SOU 2009:78. Okad sikerhet i domstol, at 71 (In-
creased security in courts).

232 These data originate from the security department of the DV and were
published in SOU 2009:78. Okad sikerbet i domstol, at 71.

233 SOU 2009:78. Okad sikerbet i domstol, at 150-153, 159-162.

24 Domstolsverket, Allmin sikerbetskontroll i domstol — en utvirdering,
Rapport 2007:1, at 21.
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having been subject to threats or violence decreased slightly for the
same period from 8% to 6%.

D. Ethical Standards
I. Code of Ethics for Judges

There is no comprehensive and general code of ethics for judges in
Sweden.?35 However, various rules on the ethical conduct of judges can
be found in old rules from the 15" century, the so-called Olaus Petri
domarregler, which are seen as still valid.2¢ The purpose of the rules is
to protect individuals from arbitrariness and severity by the judiciary
and from convictions for crimes they did not commit.2” Despite their
lacking codification in a formally binding instrument they have for long
been considered binding and were often referred to as a source of law.23
The rules inter alia prescribe that the judicial power may not be abused,
that judges shall be objective in their decision-making, and that a judge
may not accept bribes or let his decisions be influenced by gifts, vio-
lence or friendship. Further rules demanding certain ethical standards in
judicial conduct are at times derived from the constitution itself, the
Code of Judicial Procedure, or other statutes pertaining to judicial pro-
cedure.? Attempts have been made to adopt a code of ethics, e.g. the

235 There are codified ethical standards for attorneys, the so-called Code of
Professional Conduct for Members of the Swedish Bar Association (Vigle-
dande regler om god advokatsed).

236 These rules were never codified in a binding legal instrument but have
nevertheless been included in the traditional statute book (Sveriges Rikes Lag)
since 1734, see Sveriges Rikes Lag 2009, at CXLI note 1. See on the Olaus Petri
domarregler e.g. G. Schmidt, Die Richterregeln des Olavus Petri — Thre Bedeu-
tung im Allgemeinen und fir die Entwicklung des Schwedischen Strafprozef3-
rechts vom 14. bis 16. Jahrhundert (1966).

237 A. Holmbick, Vira domarregler, in: Festkrift tillignad Axel Higerstrom,
265-279, at 270 (1928).

238 Stallvik (note 7), at 93; H. Munktell, Domarreglerna i praxis fore 1734 irs
lag, Svensk Juridisk Tidskrift 516, at 516 (1939).

239 For an overview, see P. Eriksson, Domaretik — en 6versikt och ndgra per-

sonliga synpunkter, in: Departementets utredningsavdelning (ed.), 35 ars utre-
dande — en vinbok till Erland Aspelin, 127 (1996).
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draft code submitted by Sveriges Domarforbund in 1996.2 More re-
cently plans have been made public by Sveriges Domarforbund and the
JUSEK domstolssektion to elaborate a proposal on a code of ethics for
judges.2* The need to codify these rules is particularly felt as the impor-
tance and significance of the courts in Sweden have increased as a con-
sequence of the impact of EU law and the ECHR .22

IL. Training

There is no mandatory training on ethical standards offered to judges
before or after taking office. For lawyers who participate in the special
education of judges courses on judicial ethics are offered. With the
gradual opening up of access to judicial office to those not given the
special education of judges,2? teaching at a later stage for already ap-
pointed judges has become a new priority. As a consequence the Dom-
stolsakademin offers courses for both newly appointed and more ex-
perienced judges which include topics such as the role of the judge, ju-
dicial independence, judicial ethics and foundational values.?* Partici-
pation in these courses is not mandatory. The courses are funded by the
Domstolsakademin, i.e. the DV, and the content of the courses is deter-
mined by the director of the Domstolsakademin.

240 Reprinted in P. Eriksson, Domaretik — en dversikt och ndgra personliga
synpunkter, in: Departementets utredningsavdelning (ed.), 35 irs utredande — en
vanbok till Erland Aspelin, 127, at 127 (1996).

241 See the press release in the newspaper of JUSEK of 5 November 2009,
Jusek Tidningen, Tydligare etik for domare. Similar recent initiatives can be
found in Denmark and Norway.

242 C. Sandgren, Etiska riktlinjer for domare och dklagare?, 3 Juridisk Tid-
skrift (2009-10).

243 See the reforms proposed by the Government in Proposition 2007/08:113
Rekrytering av domare, which inter alia called for a broader consideration of
lawyers who have not participated in the special education of judges preparing
them for judicial office.

244 See the educational programme of the Domstolsakademin for judges at
ordinary courts, Domstolsverket, Domstolsakademin — Utbildningsprogram
vdren 2010 — Allmdin domstol, and for judges at ordinary administrative courts
at Domstolsverket, Domstolsakademin — Utbildningsprogram vdren 2010 —
Allméin forvaltmingsdomstol, both available at <http://www.domstol.se/>.
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E. Supreme/Higher Courts

The number of judges at the two supreme courts of Sweden, the Su-
preme Court?5 and the Supreme Administrative Court, is determined
in law in the sense that there must be at least 14 judges or such higher
number as may be considered necessary.2% As a consequence even with-
out support in law, e.g. by a Government ordinance, the number of
judges may be increased.2*” Selection of the justices to the two supreme
courts is made by the Government and there is no independent organ —
such as the Domarndmnd — which prepares for the appointments and
guarantees transparency in the nomination procedure. This selection
procedure (kallelseforfarandet) has been criticized as it leads to a major-
ity of justices being drawn from the circle of prominent jurists in the
Government Offices (Regeringskansliet).?*s A legislative committee in
2000 made suggestions on how to alter the procedure for the appoint-
ment of supreme court justices in Sweden, inter alia proposing the es-
tablishment of a special body responsible for the preparation of ap-
pointments.2* These suggestions were seized upon in a recent Govern-
ment bill.250 It has also been criticized that the constitution does not
contain a prohibition on the appointment of supreme court judges by

245 S, Stromholm, General features of Swedish law, in: M. Bogdan (ed.),
Swedish Law in the New Millennium, at 43-44 (2000). The Supreme Court dif-
fers from many continental counterparts in that it not only deals with questions
of law but also examines the facts of the cases brought before it.

246 Chapter 3 Article 4 Code of Judicial Procedure.
247 See on this Stillvik (note 7), at 162.

248 Nergelius (note 5), at 246. The current system of Government run ap-
pointments to the supreme courts seems to violate Principle I.2.c. of the Rec-
ommendation No R (94) 12 of the Committee of Ministers to Member States
on Independence, Efficiency and Role of Judges requesting that “[t]he authority
taking the decision on the selection and career of judges should be independent
of the Government and the administration.” Even if a legal system allows
judges to be appointed by the Government, the Recommendation demands that
“there should be guarantees to ensure that the procedures to appoint judges are
transparent and independent in practice and that the decisions will not be influ-
enced by any reasons other than those related to [...] objective criteria.”

249 SOU 2000:99. Domarutnimningar och domstolsledning — friagor om ut-
nimning av hogre domare och domstolschefens roll.

20 Proposition 2009/10:181 Utndmning av ordinarie domare.
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the DV or by any other authority.s! In view of the minor political na-
ture of the two Swedish supreme courts — compared to many European
supreme/constitutional courts — such a prohibition would have been
consequential. Administration of the two supreme courts of Sweden,
the Supreme Court and the Supreme Administrative Court, differs
from that of lower courts insofar as they are not included in the opera-
tional goals established by the Government e.g. in the form of desired
turnaround times.??

Another concern regarding the supreme courts relates to the removal of
justices. According to Chapter 12 Article 8 IG the Supreme Court ex-
amines whether a member of one of the two courts shall be removed
from office, suspended from duty, or obliged to undergo examination
by a medical practitioner. Legal proceedings on account of a criminal
act committed by a justice shall likewise be instituted in the Supreme
Court. Thus judges of the Supreme Court may be required to pass
judgment on one of their colleagues.?3 A reform has been proposed to
the effect that questions relating to a member of one of the supreme
courts can only be examined in the other.*

E Conclusion

The Swedish judiciary is characterized by a long-standing continuity.
Traditionally the role of courts as forums for dispute settlement was
comparatively small, and instead courts were perceived as part of the
overall political system which strove for the implementation of a fixed
political agenda. This is e.g. mirrored in the lack of a tradition of review
by courts of administrative decisions, for which instead independent

251 C. Sandgren, God rittskipning - sarskilt om rittskipningens
oavhingighet som kvalitetskriterium, in: S. Heckscher/A. Eka (eds.), Festskrift
till Johan Hirschfeldt, 455, at 475 (2008).

252 Sveriges Domstolar, Aorsredovisning 2006, at 13, available at
<http://www.domstol.se/>.

253 The issue is far from theoretical, as shown in 2005 when it was revealed
that a judge at the Supreme Court, Mr. Thorsson, had violated the law by pur-
chasing sexual services from a male prostitute. However, the Chancellor of Jus-
tice in a contested decision did not initiate any proceedings against Mr. Thors-
son. See Nergelius (note 5), at 263-264.

254 SOU 2008:125. En reformerad grundlag, at 341.
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redress within the administration was provided. These structures make
any reform of the judiciary cumbersome. However, Sweden’s EU
membership in 1995 and the influence of the judgments of the ECtHR
have led to an increased separation of the judiciary from the executive
and legislative branches of Government. Moreover, this development
has increased the importance of the judiciary and transformed courts
and judges into guardians of such values, rather than a tool used to im-
plement Government policies.?

Although the general public has relatively high confidence in the Swed-
ish judiciary,?¢ from the perspective of judicial independence some fea-
tures must be highlighted as problematic. These include the individuali-
sation of judges’ salaries and the Government run appointment of jus-
tices.?” Moreover, the close link between the central organ in charge of
the administration of the judiciary, the DV, and the Government,?s
complicates the classification of the DV as either a servicing organ for
the courts or one with which the judiciary is sought to be governed.2®
In addition, the role of the chief judge of a court ought to be viewed
critically. Although some of his/her functions, such as the responsibility
to establish internal operational goals and the distribution of funds
within the court, may be motivated from a practical viewpoint, others,
such as the decisive influence of testimonials from superior judges on

255 SOU 1998:135. Domstolsorganisationen — sammanstillning av grundma-
terial fran 1995 drs Domstolskommitté, at 51 (Organisation of courts — compila-
tion of basic material of the 1995 judicial committee).

256 Eurobarometer 72 (autumn 2009) shows a 64% confidence rate in the au-
thorities and 60% confidence rate in the legal system; compared to the corre-
sponding data of e.g. 57% and 39% for France and 46% and 48% for the
United Kingdom. See Eurobarometer 72 Autumn 2009, at 124, available at
<http://ec.europa.eu/public_opinion/archives/eb/eb72/eb72_voll_fr.pdf>.

257 Cf. the imminent reform of the procedure for selection and appointment
of judges, which particularly affects supreme court justices but which provides
for increased transparency and a more independent procedure for all appoint-
ments to judicial office; Proposition 2009/10:181 Utnéimning av ordinarie do-
mare.

258 In comparison, the Danish Domstolsstyrelsen was established in order to
underline the independence and self-governing position of the judiciary. An-
other important difference is that the DV was established by a Government or-
dinance, which can more easily be altered, whereas the Domstolsstyrelsen has its
basis in a parliamentary law, Lov Nr 401 om Domstolsstyrelsen, 26 June 1998.

259 Cf. G. Petrén, Domstolsverket och domstolsvisendet — en studie i reger-
ingsteknik, Svensk Juristtidning 651, at 651 (1975).
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the selection and appointment of judges, must be seen as latently peril-
ous for the establishment of an independent judiciary. This is especially
the case where, in the absence of more detailed regulation, the compe-
tences of the chief judge are interpreted overly generously 260 A number
of reforms affecting the judiciary have been introduced in recent years.
Of those already mentioned the recent Constitutional Reform Com-
mittee’s proposal to devote a special chapter in the Instrument of Gov-
ernment to the judiciary, instead of sharing a chapter with other public
authorities, is the most essential one. In a draft law based on the work
of the Constitutional Reform Committee which is expected to enter
into force in 2011, this is even one of the main ideas.26!

260 Cf. e.g. the statement made by the Government investigation on the ap-
pointment of judges and the role of the chief judge: “Up to the limits of inde-
pendent judging the individual judge is [...] subjected to the obligation to fol-
low the instructions of the chief judge [...].” (Translation by the author.) SOU
2000:99. Domarutnimningar och domstolsledning — fragor om utnimning av
hogre domare och domstolschefens roll, at 51. See also T. Rolén, Domstolar i
forandring, in: S. Heckscher/A. Eka (eds.), Festskrift till Johan Hirschfeldt, 431,
at 440 (2008).

261 Proposition 2009/10:80 En reformerad grundlag, at 38-40.



Judicial Independence in The Netherlands

Roel de Lange*

A. Introduction

From a perspective of both separation of powers — or checks and bal-
ances — and peaceful settlement of disputes, impartial solution or settle-
ment of disputes by official courts is an important ingredient of the rule
of law. Impartial solution is enhanced if it is controlled by objective
norms, laid down in statutes or other legislative or constitutional in-
struments. Furthermore it is facilitated if the judiciary — part of the
public organization of the State — has a position independent of the
government and the legislature. It must be said, however, that the rela-
tionship between impartiality and independence in general is not en-
tirely unambiguous.! The European Court of Human Rights (ECtHR)
is very sensitive about the two notions, and has found violations of Ar-
ticle 6 ECHR by the Netherlands in two cases. The first case, Benthem

This chapter was written in 2010 and finalized at the end of that year.
Only in very exceptional cases, later developments could be mentioned. P.M.
van den Eijn-den’s PhD dissertation, Onafhankelijkheid van de rechter in con-
stitutioneel perspectief (Judicial independence in a constitutional perspective),
defended at Nijmegen Radboud University in May 2011, was not yet available
at the time of writing.

I The European Convention on Human Rights (ECHR) in Article 6 men-
tions the two elements separately. It has been argued by scholars, however, that
independence is necessary in order to guarantee impartiality; see M. de Werd,
De benoeming van rechters (The appointment of judges), at 305-306 (1994); Van
der Pot, Handboek van het Nederlandse staatsrecht (Handbook of Dutch Con-
stitutional Law), at 603-604 (15" ed. 2006); M. Kuijer, The Blindfold of Lady
Justice. Judicial Independence and Impartiality in Light of the Requirements of
Article 6 ECHR, at 203 sqq. (2004).
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v. The Netherlands,? dates back to 1985 and dealt with a type of admin-
istrative appeal which has since been abolished. The second case, Van de
Hurk v. The Netherlands,> was decided by the ECtHR in 1994. The
Court found the Netherlands in violation because in an obsolete and
never-used legislative provision there was a power vested in the Crown
to correct judgments of the Economic Appeals Court (College van
beroep voor het bedrijfsleven). Unsurprisingly, the controversial provi-
sion was struck off the statute-book shortly after the ECtHR’s judg-
ment. Other case law affected the Netherlands as well. Although it was
not a party to Procola v. Luxembourg (1995),* that judgment had an
enormous impact on discussions in the Netherlands regarding the or-
ganization and position of the Council of State. Traditionally an advi-
sory body to the government and the Crown, it had over the years de-
veloped certain court-like functions and had acquired a new division,
the Judicial Division of the Council of State (Afdeling rechtspraak van
de Raad van State)’, which from the mid-1970s onwards had played an
important role in the development of the new system of remedies for
administrative decisions. This system, as well as a new statute regarding
administrative decision-making (the General Administrative Law Act)
had just grown to maturity in 1994, when in 1995 the ECtHR produced
a judgment regarding the Luxembourg Council of State, which appar-
ently had to have consequences for its very similar counterpart in the
Netherlands as well. The Council of State modified its procedures and
its organization in order to meet the criticisms, and in order to ensure
that the doubts which had been raised with regard to its impartiality
and independence were removed. In the 2003 case of Kleyn v. the Neth-
erlands® the ECtHR confirmed that it could not find a violation of Ar-
ticle 6 in the Council of State’s new working methods. Nevertheless the
Dutch Council of State has been making a continuous effort in recent
years to meet the Article 6 standards convincingly. In 2010 a complete

2 Benthem v. The Netherlands, Judgment of 23 October 1985, Application
No. 8848/80, Series A No. 97.

3 Van de Hurk v. The Netherlands, Judgment of 19 April 1994, Application
No. 16034/90, Series A No. 288.

4 Procola v. Luxembourg, Judgment of 28 September 1995, Application No.
14570/89, Series A-326.

5> Nowadays called the Administrative Judicial Division (Afdeling bestuurs-
rechtspraak) of the Council of State.

¢ Kleyn and Others v. The Netherlands, Judgment of 6 May 2003, Applica-
tions Nos. 39343/98, 39651/98, 43147/98 and 46664/99.
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revision of the structure and membership of the Council of State has
been achieved.”

There is no explicit mention in the Dutch Constitution of judicial in-
dependence and/or impartiality.? There are different views on whether
it is implicitly included in, or presupposed by, the Constitution. Ac-
cording to the Government, Arts. 116 and 117 of the Constitution form
the basis for the independence of the judiciary, but constitutional law-
yers have differing views on this matter.” In Dutch legal literature one
may traditionally find a distinction being drawn between different
types of independence of the judiciary: personal, substantive and insti-
tutional.!” Personal independence relates to the way judges are ap-
pointed; substantive independence says that no other body can give di-
rections to the judiciary. In Yakis v. Turkey (2001) the ECtHR! consid-
ered: “in order to establish whether a tribunal can be considered ‘inde-
pendent’ for the purpose of Art. 6 (1), regard must be had, inter alia, to
the manner of appointment of its members and their term of office, the
existence of safeguards against outside pressures and the question
whether it presents an appearance of independence.”’? Hardly any of
these aspects are explicitly dealt with in the Dutch Constitution. In the

7 Wet van 22 April 2010 (revision of the organization of the Council of
State), Staatsblad (Official Gazette) 2010, 175, entered into effect on 1 Septem-
ber 2010.

8 Only the judiciary in The Netherlands (i.e., the part of the Kingdom of
the Netherlands which lies in Europe) is discussed in this chapter.

o P. P. T. Bovend’Eert, Rechterlijke Organisatie, Rechters en Rechtspraak
(Judicial Organization, Judges, and Adjudication), at 21 (2008).

10 J.B. J. M. ten Berge, Organisatie en individuele rechter in balans (A bal-
ance between the organization and the individual judge), in: J. B. J. M. ten Berge
/A. M. Hol (eds.), De Onathankelijke Rechter (Independence of the Judiciary),
12, at 16 (2007) emphasizes institutional independence, i.e. avoiding undesirable
influence from other state powers; C. A. J. M. Kortmann, Constitutioneel
Recht (Constitutional Law) (5" ed. 2008); Bovend’Eert (note 9), at 18 sqq.; P. P.
T. Bovend’Eert, Rechterlijke onafhankelijkheid (Judicial Independence), in: ten
Berge/Hol (eds.), id., 29, at 30 emphasizes the distinction between functional
independence, i.e. guaranteeing the judge’s freedom of judgment, and personal
independence, i.e. guaranteeing security with regard to the legal position of the
individual judge (appointment, salary, working conditions, etc.).

11 The Kingdom of the Netherlands is a party to the ECHR.

12 Yakis v. Turkey, Judgment of 25 September 2001, Application No. 33368/
96, para. 36.
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Judiciary Organization Act 2001 (Wet op de Rechterlijke organisatie)
and the Judicial Officers (Legal Status) Act (Wer rechtspositie
rechterlijke ambtenaren; hereinafter: JOLS Act) some safeguards of in-
dependence can be found. They will be discussed in more detail later. It
needs to be noted now, however, that these safeguards are embedded in
the regulation of the structures of management of the judiciary. Over
the past two decades the organization and management of the Dutch
judiciary have been undergoing reorganization and reorientation. There
have been major shifts in the organization of the judiciary and the divi-
sion of competences between various kinds of courts. In particular, the
creation of a complete system of judicial review with regard to adminis-
trative decision-making has meant that not only has the relationship be-
tween criminal, civil and administrative courts changed, but there have
also been major shifts in the organization of the judiciary. At the district
court level there has been a fusion between civil, criminal and adminis-
trative courts. Only at the highest level are they still separate.

While this reorganization of the judiciary was taking place, the Nether-
lands also saw the introduction of a new management structure for the
judicial organization as a whole as well as for the courts separately. As
far as the courts are concerned, they now have a governing board which
has a number of management powers. As far as the judiciary as a whole
is concerned, the new structure has at its heart a Council for the Judici-
ary, an intermediary body between the judiciary and the Ministry of
Justice. Under the old system the Ministry of Justice was more or less
directly involved in matters relating to the legal position of individual
judges (appointment, salary, promotion, etc.). Under the new system,
introduced in 2002, the Council for the Judiciary'® has been given a
large number of the management tasks which formerly lay with the
Ministry of Justice. This means that in the field of recruitment, assess-
ment, education and training, appointment, salaries and promotion, the
Council now has a role to play. Furthermore, in the areas of budgeting,
setting performance standards and benchmarks, housing and location of
courts, and distribution of judicial work over the different parts of the
organization, too, the Council has been involved in decision-making or
has acquired powers to decide issues by itself. In particular when this
has an impact on work distribution it may also have a bearing on judi-
cial independence. Case-assignment within the courts and the distribu-
tion of cases between the courts may in the future no longer be a matter
which is decided exclusively by the courts themselves. All in all, the

13 See infra B. 1. 2. A closer look at the Council for the Judiciary.



Judicial Independence in The Netherlands 235

problem of the relationship between the traditional requirements of ju-
dicial independence under the rule of law and the new requirements of
public management has now become the focus of much attention. This
is true for the judiciary itself and also for academic interest in matters
judicial.

B. Structural Safeguards
I. Administration of the Judiciary

1. Organs in Charge of the Administration of the Judiciary

According to the Judiciary Organization Act and the Council for the
Judiciary Act (Wer Raad voor de rechispraak) there is a Council for the
Judiciary (Raad voor de rechtspraak) which has management and budg-
etary powers and responsibilities. The Council also takes care of the re-
cruitment and selection of judges. The courts have their own admini-
strations, too.!* The Ministry of Justice has a — limited — role to play in
the administration of the judiciary. The Minister has overall political re-
sponsibility with regard to the general and strategic questions that con-
cern the organization of the judiciary. The Minister, not the Council,
has the constitutional power to initiate new legislation on the organiza-
tion and reform of the judiciary.

Judges are appointed by the Crown (i.e., by Royal decree, counter-
signed by the Minister of Justice), and this gives the government some
formal influence. In practice this power of appointment does not have a
great significance. This has been the situation since 2002, when the Ju-
diciary Organization Act underwent a major revision, an important
part of which was the introduction of the Council for the Judiciary. Be-
fore that, the Ministry of Justice used to have much more direct in-
volvement in the administration of the courts, in the selection and pro-
motion of judges, and in the establishing of budgetary necessities. Since
2002, these tasks have become the core activities of the Council for the
Judiciary. The Ministry’s budget is part of the larger State budget which

14 The Constitution does not define “judge” or “court”. However, it distin-
guishes between courts which do not and courts which do belong to the “judi-
ciary” (rechterlijke macht). Only courts which are a part of the judiciary have
the power to pass a sentence depriving a person of his/her liberty (Article 113
Constitution).
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is set annually in an Act of Parliament (Article 105 Constitution). The
Ministry’s budget also includes the budgets for the courts. The Court of
Cassation in the Netherlands, the Hoge Raad,!> is mentioned under a
separate heading in the budget, because it is not subject to the powers
of the Council for the Judiciary.!¢ The rest of the budget is destined for
the Council for the Judiciary.!?

The Minister of Justice has an agreement with the Council for the Judi-
ciary about the main aspects of the performance of the judiciary in the
coming budget year. This concerns the number of cases which will be
decided, and is therefore referred to as a “production agreement”.!s In
recent years, a system has been developed by means of which the work-
load of courts and individual judges can be measured according to more
or less objective standards. Against this background there has since the
1980s been the desire to reduce the cost of the public sector. As part of
the reorganization of the judiciary mentioned above, a new financing
system was introduced. At the core of that system is the classification of
types of cases according to their complexity. This has now been in op-
eration, with some modifications, since 2002. The system is laid down
in a government regulation, based on the Judiciary Organization Act.
In the Regulation on the Financing of the Judiciary 2005 (hereinafter:
BFR)," there is provision for a contribution by the Minister of Justice
to the Council for the Judiciary. This contribution is then further dis-
tributed among the courts according to rules laid down in the Regula-
tion. Article 23 BFR states that the Council subdivides the Minister’s
contribution into four parts. One is “related to production”, another to

15 The highest court in civil, criminal and tax matters.

16 The planned budget for the Hoge Raad in 2010 is approximately 26 mil-
lion EUR. Explanatory Memorandum for the Budget of the Ministry of Justice,
TK 2009-2010, 32 123 ch. VI, no. 2, at 38. An even more exceptional position is
reserved for the Judicial Division of the Council of State, the highest court in a
great number of administrative cases. This court also does not fall within the
powers of the Council for the Judiciary, because it is part of the Council of
State. As such, it is not mentioned in the budget of the Ministry of Justice but in
a separate budget for the High Offices of State (Hoge colleges van staat).

17" The planned budget for the Council for the Judiciary for 2010 is ap-
proximately 913 million EUR. Explanatory Memorandum for the Budget of the
Ministry of Justice, TK 2009-2010, 32 123 ch. VI nr. 2, at 38.

18 Explanatory Memorandum (see previous footnote), at 50.

19 Besluit Financiering Rechtspraak 2005, Staatsblad (Official Gazette) 2005,
55.



Judicial Independence in The Netherlands 237

housing, and there are parts for “specific expenses” and for expenses
which are administered on a central level by the Council for the Judici-
ary. The contribution which the Council pays to the courts consists of
five parts: production-related, judicial costs, housing, specific expenses,
and “other expenses” (Article 25 BFR). Article 26 BFR contains a for-
mula for the “production related” contribution: the number of cases in
different categories (“product groups”) multiplied by the “local prices”.
This may be set by the Council (Article 27(1) BFR). Measurement of
the workload can lead to outcomes which may affect the standards for
local prices (Article 27(2) BFR). The whole system is based on the exis-
tence of a system of “production measurement” (Article 2(1) BFR), of
“price measurement” (Article 3 BFR) and of “workload measurement”
(Article 4 BFR). A crucial element here is the categorization of types of
cases in order to establish how much time a court ought to spend on a
particular case. In this crucial area, the government regulation provides
that the Council for the Judiciary “administers” the definitions and
models which lie at the basis of the division into product groups and
categories of cases (Article 2(3) BFR). The Minister of Justice has to ap-
prove any “significant modifications” in that division, as well as in the
underlying definitions and models (Article 2(4) BFR).

There is general agreement that efficiency in the operation of the courts
has been enhanced. Speed in the handling of cases has been seen to be
essential, and courts have succeeded in achieving much quicker working
processes than in the past.2’ The financing system may be of importance
for the independence of the judiciary as a whole, but it certainly is im-
portant for the position of the individual courts and judges. The
amount of time allocated for the consideration and processing of a case
is limited and clearly specified, and there is little room for readjustment
by the individual judge. Performance indicators and standards are now
also used for the assessment and promotion of individual judges. In
2009 there was a case of the dismissal of a judge by the Hoge Raad on
the ground that the judge was “unfit”, among other things because this

20 P. Langbroek, Bekostiging van de Rechterlijke Organisatie (Financing the
Judicial Organization), Nederlands Juristenblad, at 161 (2007/3), argued that it
would be preferable if the Council for the Judiciary were to propose a budget
which would then be sent to Parliament — without any modifications — by the
Minister of Justice. Parliament could then also decide on the “price per minute”
of judicial work, on which the whole system of financing is currently based. As
it is now, the “price per minute” is the result of negotiations between the Coun-
cil for the Judiciary and the Ministry of Justice.
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particular judge fell dramatically short of the production standards.?!
The Hoge Raad states that there has to be a high threshold for the dis-
missal of judicial officers; “the instrument of dismissal on grounds of
unfitness for judicial office may not be used in any way that may
threaten the independence of the judiciary.”?> The Hoge Raad empha-
sizes in this context that the dismissal had nothing to do with the sub-
stance of the judge’s decisions, but only with the working speed, meth-
ods of communication (or lack of it), and the general way of function-
ing of the judge concerned in the court organization.

The Judiciary Organization Act 2001, which entered into force on 1
January 2002, also introduced some new functions. Presidents of dis-
trict courts are now more managerial than in the past. This has the con-
sequence that some of the guarantees of judicial independence do not
apply to them. The members of the management boards of courts — in-
cluding the President of the court — are appointed to that function by
the government for a period of six years (reappointment is possible).
On a proposal from the Council for the Judiciary, the Government may
dismiss members of the management boards for unfitness other than by
disease. Although this has met with criticism in legal doctrine? it is cur-
rently the law.

2. A Closer Look at the Council for the Judiciary

The Council for the Judiciary (Raad voor de rechtspraak), already men-
tioned in the previous paragraph, is not mentioned in the Constitution
(Grondwet), but in the Judiciary Organization Act and in the Council
for the Judiciary Act of 2001, which both entered into force on 1 Janu-
ary 2002.

As we saw, the Council has powers regarding the budget of the judici-
ary (except for that of the Hoge Raad, the Supreme Court of the Neth-
erlands, which is deliberately left out of the scope of the Council). The
functions of the Council are solely administrative. Beside the budget,
this includes the organization of the recruitment and selection of
judges. Also, the Council supports the judicial organization by re-

2l HR, 15 December 2009, LJN:BK6646. The case concerned serious mal-
functioning over a long period (dating back to 1997), partly due to an alcohol
problem.

2 1d., para.3.7.
2 Bovend’Eert (note 9), at 224-225.
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search, and it has an advisory role with regard to legislative and policy
proposals from the government which have consequences for the judi-
ciary.* The Minister of Justice has extensive powers with regard to the
Council.? The Council now has four members, two of whom have to
be from the judiciary. There is a statutory requirement that the Presi-
dent of the Council is a member of the judiciary. Members of the
Council for the Judiciary are appointed by the Crown on the proposal
of the Minister of Justice.® According to Arts. 107 and 86(5) of the Ju-
diciary Organization Act the government has disciplinary powers with
regard to the members of the Council. A governmental decision to dis-
miss or suspend one of the members is appealable to the Hoge Raad.

Since the Council for the Judiciary is a management structure, it is un-
surprising that there is a statutory provision (Article 96 of the Judiciary
Organization Act) which provides that the Council shall not interfere
in the procedural treatment or the substantive judgment or the decision
in a particular case. It has to be said that this provision is not very ex-
plicit as regards the precise guarantees relating to the independence of
judges and courts. The best way to read these guarantees is to see them
as not explicitly laid down in the Judiciary Organization Act but having
the form of exceptions?’ to the management powers of the ruling boards
of the courts and of the Council for the Judiciary. The crucial point
here is that the notion of “management” (bedrijfsvoering) in the Judici-
ary Organization Act is not completely clearly and satisfactorily deline-
ated from the point of view of “procedural treatment” of cases, which is
also used in the Judiciary Organization Act.?

In practice, in recent years the Council has developed activities in order
to guarantee and enhance the guality of judicial work and the function-
ing of the judicial organization. As a part of this process, new working

24 Article 95 of the Judiciary Organization Act.

25 Bovend’Eert (note 9), at 221: The Minister has supervisory powers and
powers of instruction, and the Council is under a duty to keep him informed
and report to him annually. Arts. 91, 93, 102 and 105 of the Judiciary Organiza-
tion Act.

26 Arts. 84 and 85 Judiciary Organization Act.
27" Bovend’Eert (note 9), at 23.

28 This is the view of the legislator according to Kamerstukken II 1999/
2000, 27 182, no. 3, at 13-15; for a critical discussion see P. P. T. Bovend’Eert,
Rechterlijke Onafhankelijkheid (Judicial Independence), in: J. B. J. M. Ten
Berge/A. M. Hol (eds.), De Onafhankelijke Rechter (The Independent Judge),
29, at 36-37 (2007).
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methods within the courts have been developed, including training and
coaching within the courts, regular meetings of judges in which inter-
esting developments in case law are discussed, generally promoting the
feeling among judges that they and their colleagues are co-operating
members of a well-functioning organization.?> There are so-called visi-
tations — a form of review or inspection — at regular intervals by an ex-
ternal commission, on which members of the judiciary are also repre-
sented. The most recent inspection/review took place in 2009-2010.3

IL. Selection, Appointment and Reappointment of Judges

1. Eligibiliry

The first requirement for judges is that they have an academic degree in
law. This implies the requirement of a bachelor’s and a master’s degree,
both in law. Statutory provision is made for the specific requirements of
the necessary academic legal training in terms of courses which have to
be part of the curriculum in order for the candidate to acquire effectus
civilis. Only those who have a degree with effectus civilis qualify for the
judiciary. For appointment as a judge, there is a minimum age limit of
30 years and judges must have Dutch nationality.>! After university, ad-
ditional training is required for the bench. There are two ways in which
one can be appointed to the bench. One is to undertake additional
training immediately after university. It involves three years of practical
and theoretical training. The other is to come to the bench after a num-
ber of years (normally eight) of professional experience, preferably ina
legal profession (this may include working as a civil servant in a de-
partment where legislation is drafted, or with an administrative body).
Those who come to the bench after working elsewhere also receive a

2 W. M. C. J. Rutten-Van Deurzen, Kwaliteit van rechtspleging. Kwaliteits-
bevordering en de rol van de Raad voor de rechtspraak (Quality of
Adjudication. Quality enhancing and the role of the Council for the Judiciary)
(2010).

30 The report, Rapport Visitatie Gerechten 2010 (Report Visitation Courts
2010) of the commission under the presidency of Prof. Frans Leijnse, a former
Member of Parliament, was published in July 2010. Its conclusions point in the
same direction as what is described in this chapter.

31 Article 1c Judicial Officers (Legal Status) Act.
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period of additional specialized training, although somewhat shorter
than that undertaken directly after graduation.

In order to be accepted for the specialized additional training candi-
dates go through a selection process which involves tests and an inter-
view. Most of the requirements are objective: a Master’s degree in
Dutch law, intellectual and behavioural (social) competence, integrity,
the capacity to deliver careful judgment, the ability to work with speed
and diligence. There is an analytical test and a psychological assessment
for every candidate without professional experience. For those with
professional experience only the assessment is obligatory without the
need for a separate analytical test.

2. The Process of Judicial Selection

The Crown, i.e. the government, appoints judges. They are appointed
by Royal decree countersigned by the Minister of Justice. Judicial offi-
cers, however, play a significant role in the process of selection. Ap-
pointments are made on the basis of a recommendation which is put to-
gether by the court which has a vacancy. The Council for the Judiciary
is responsible for recruitment. There is an application procedure for
most judicial posts. Candidates who have applied undergo the test(s)
described above, and if they pass they face three interviews with a spe-
cial committee. The Judiciary Selection Committee (Selectiecommissie
rechterlijke macht) is composed of experienced judges, people from
outside the judiciary and — in the case of the selection of Trajectory A
candidates, who can also qualify for posts as public prosecutors — from
the Public Prosecution Service. Because this is to a large extent a proce-
dure in which magistrates themselves are involved, it cannot be said that
it is entirely publicly transparent. But there is a high degree of transpar-
ency due to the fact that there is a protocol for recruitment and selec-
tion, there is an established method (STAR: Situation, Task, Action, Re-
sult) for the interviews, and at least some of the questions at the inter-
views are predictable or even knowable beforehand. The candidate is
therefore expected to be well-prepared for the interview.?2 As far as can
be ascertained from the legal literature about this, there is no criticism
of the fairness of the selection process. Occasionally, there is criticism

32 Details of the selection can be found in an interview with the Judiciary
Selection Committee: K. G. F. van der Kraats/F. W. Pieters, De Selectie van de
Ideale Magistraat (Selecting the Ideal Magistrate), Tijdschrift voor de Rechter-
lijke Macht (TREMA), at 330 (2009/8).



242 de Lange

of the judiciary but this virtually always has to do with specific out-
comes of cases, or with specific judicial attitudes in certain cases. This
type of criticism probably cannot be generalized to the judicial selec-
tion process.

There are no formal rules with regard to minority and gender represen-
tation. The General Equal Treatment Act applies. As far as gender is
concerned, there has been a development: over the past 10-15 years, the
judiciary has seen a large influx of women. Starting at the lower levels
of the organization, the judiciary has become feminized to a remarkable
extent. At present, the majority of lower court judges are female.?® This
is, however, not (yet) reflected in appointments at the highest level. The
Hoge Raad, the highest court, has six female judges out of a total of 45
members. In the highest administrative courts, the picture is slightly
more mixed, although in the Judicial Division of the Council of State
the number of female judges is also not very high.3* It would be normal
to expect that in due course female judges from the lower courts will be
appointed to positions in higher courts. On one occasion — but that was
as far back as the 1980s — Parliament intervened in favour of a female
candidate who was on the Hoge Raad’s appointment shortlist. Parlia-
ment put her first on its recommendation, so that the government had
no alternative but to appoint her.

With regard to minority representation again there are no formal rules.
But the application of the Equal Treatment Law (in combination with
the constitutional provision which guarantees equal access to posts in
the public service) leads to a situation in which the judiciary is gradu-
ally mirroring the Dutch population.’ There is active recruitment by

33 1d., at 333.

3 The percentage of women in the Judicial Division of the Council of State
is not easy to calculate because of the complicated composition of the Council
as a whole and its several divisions. There are full members some of whom are
not actually working members (e.g., the Queen), and part-time working mem-
bers, some of whom are only symbolic. Of the 20 full working members, five
are women, and of the 32 special working members, 11 are women. Source:
Annual Report Council of State 2008, at 177.

3 Gradually, because the process by which the children and grandchildren
of migrants who did not traditionally have academic qualifications, will need
time to achieve the required training. This process is well under way, especially
with regard to female descendants of Turkish and Moroccan migrants (in all,
10% of the population of the Netherlands is of non-western origin, according
to the website of the Central Bureau of Statistics [available at <http://www.
cbs.nl/>]; the majority of those persons are of Turkish and Moroccan descent).
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the Council for the Judiciary, with targets of 20% minority participa-
tion, but according to the Judiciary Selection Committee minority can-
didates do not fare well in the analytical test.’¢ The test has been ad-
justed to accommodate candidates who are not native Dutch speakers.?

3. Length of Office and Reappointment

For almost all judicial posts, appointment is for life. Article 117(1) of
the Constitution provides that “members of the judiciary who are
judges” and the Procurator General at the Hoge Raad will be appointed
for life. This seems to exclude judges from those courts which do not
belong to the judiciary. However, various statutory provisions have
created a system in which — although without a guarantee in the Consti-
tution — judges are normally appointed for life, even in the administra-
tive courts which are not part of the judiciary.?® Surprisingly, appoint-
ment to the position of President of a District Court and President of a
Court of Appeal is for six years and not for life. The explanation is that
such posts are administrative rather than judicial.

III. Tenure and Promotion

1. Tenure

As we saw, judges who are members of the judiciary and the Procurator
General at the Hoge Raad are appointed for life. Their retirement age —
as established by statute on the basis of Article 117(2) Constitution — is
70.% Since there is no probationary trial period all depends on the pro-
cess of selection.

36 Van der Kraats/Pieters (note 32), at 333.
37 1d.

3 Article 3 Council of State Act (Wet op de Raad van State), Arts. 3 & 4 of
the Act on the Administrative Courts of Appeal (Beroepswet) (applies to the
Centrale Raad van Beroep and refers to the Judicial Officers (Legal Status) Act
(Wet rechispositie rechterlijke ambtenaren), and Arts. 4 & 5 of the Act on Eco-
nomic Administrative Courts (Wet bestuursrechtspraak bedrijfsorganisatie).

3 Considering the fact that the government has induced a societal debate
about the age of retirement, it would not be surprising to see the retirement age
for judges increase in the coming years.
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2. Promotion

Article 5¢ of the Judicial Officers (Legal Status) Act provides that if
there is a vacancy at a court — and this includes vacancies for vice-
President and co-ordinating vice-President — the court’s management
board shall make up a list of three candidates. This list is sent through
the Council for the Judiciary to the government. For higher judicial and
prosecutorial officers there is a separate appointment procedure laid
down in a Legislative Order. The assessment of candidates’ suitability
for higher office is also made on the basis of regular evaluation inter-
views which a court’s management* has with the judges.

IV. Remuneration

1. Remuneration

The remuneration of judges is regulated in the Judicial Officers (Legal
Status) Act.*! Pursuant to Article 7 of the Act, the various functions in
the judiciary — judicial, prosecutorial and clerk — are divided into 13
categories.®? The article has an Appendix in which the precise salaries
are determined. The starting level for each individual judge is decided
by the management of the court involved. In theory the decisive factor
ought to be the level of the candidate’s function and previous working
experience. Article 13 of the Judicial Officers (Legal Status) Act pro-
vides that at first appointment a judicial officer will receive the lowest
salary in the appropriate scale, but the second paragraph of the same ar-
ticle allows deviations from that principle. In the case of a dispute about
whether a deviation should apply, a decision will be taken only after ad-
vice has been sought from three specified judicial officers, all appointed
by the Minister.* In the highest courts, there may be different situa-

40 Article 1(2) of the Judicial Officers (Legal Status) Act determines the
“functional authority” as the management board of the court.

4 On the basis of the Act there is an Algemene maatregel van bestunr
(Government decree, a form of delegated legislation) which regulates salaries in
more detail. For deputy judges there is a separate provision in Article 9 of the
Judicial Officers (Legal Status) Act (for district courts and courts of appeal) and
Article 10 of the Act (for the Hoge Raad).

42 There are 12 categories plus a category 11a.

4 This is not arbitration, nor is it part of a private law negotiation. The pro-
cedure reflects the fact that under Dutch law appointment to the judiciary is a
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tions depending on previous working experience and income. Annual
increases are provided for in almost every scale of the salary schedule
and are paid automatically. In practice this means that one can expect to
be functioning on a certain salary scale and to receive annual increases
for eight to ten years. With regard to certain management functions in
the courts, there is statutory provision for additional salary.#

Judges are able to support themselves and their families on their sala-
ries, and they enjoy a reasonable or good standard of living. In general
one would have to say that judicial officers are well-paid functionaries.
The proper comparison would seem to be with the public sector.
Higher court judges could be compared in salary to members of par-
liament, and some higher civil servants.*> According to statistics which
were assembled in 2009, pay in the public sector is 10-15% below pay
in the private sector.4

2. Benefits and Privileges

On top of salary there is additional holiday pay, compensation for
health care insurance costs, travel expenses on an equal footing with
those received by (other) civil servants. In case of jubilees, i.e. if a per-
son has been a civil servant for 12,5 or 25 or 40 years, there is a fixed
special reward, based on the normal salary.#” In exceptional cases, the
JOLS Act provides for extraordinary payment.* In some cases, the ad-
vice of the Council for the Judiciary on these payments is required.
Apart from this there are no material benefits other than remuneration.

civil service appointment determined by public law. The appointment is a uni-
lateral act of the Crown.

4 Article 4(b) and (c) Wet bestuursrechtspraak bedrijfsorganisatie, Article
3(b) and (c) Beroepswet.

4 There is a category of civil servants in the highest management positions
in departments and other public organizations which has a higher salary, how-
ever. Government ministers do not have the highest salaries in the publicly fi-
nanced sector as a whole. Not only certain civil servants, but also other people
(e.g., television presenters) earn a higher salary. In this context, judicial salaries
are not particularly high.

46 This would also apply to judicial positions.

47 Article 16 of the Judicial Officers (Legal Status) Act.

4 Article 46 JOLS Act.

4 Article 36(3) JOLS Act.
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3. Retirement

Judges receive a pension on retirement. The only requirement is that
they have reached the age limit. Early retirement is possible, but will af-
fect the size of the pension. The pension would normally be 70% of the
average earnings throughout a judge’s career. The ABP (civil service
pensions) pension fund was privatized in 1995, and the Pension Regula-
tion was also revised.’! Judges who have previous working experience
in the private sector may be in a different situation altogether, as may
judges who have worked abroad (e.g., in an international court). But it
is certainly true that normally a retired judge will have no financial
worries after retirement. This was not substantially altered by the fi-
nancial crisis of 2008-2009, although pension funds have had a very dif-
ficult time.

V. Case Assignment and Recusal

A number of rather different problems arise under the heading of case
assignment and recusal.’? Case assignment is important for judicial im-
partiality and is therefore related to judicial independence. Decisions
about case assignment should be taken as independent decisions.
Recusal has different aspects. There is informal recusal or withdrawal,
formal voluntary recusal and formal involuntary recusal.

The problem of case assignment can be discussed at three levels. It is a.)
a problem of relative powers and the distribution of powers between
courts; b.) a problem of specialization within courts; and ¢.) a problem
of division of labour within courts or within chambers of courts. On
each of these levels, there are specific problems in the Netherlands. In
part these problems are related to the introduction of new public man-
agement techniques into the judicial organization and into the workings
of the judiciary. First, there are specialized courts and specialized
chambers within certain courts, and not all courts have powers in all

50 However, there may be differences in each individual case.

51 The most recent version of this Regulation was published in the
Staatscourant (not the Official Gazette, but the State Journal for less important
official publications), 234 (2007).

52 P. Langbroek/M. Fabri (eds.), The Right Judge for Each Case: Case As-
signment in Six Countries (2007). Philip Langbroek’s contribution (paras. 105-
132) describes the situation in Dutch courts.
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types of cases. With regard to some areas of law (military law, economic
administrative law, company law, to name just a few examples) there are
formal divisions of power and attribution of cases to specialized courts
on a statutory basis.?> The standard model of the organization of the
district courts is that there are civil, criminal and administrative sectors.
Within the civil sector there is a further division into trade,* insolvency
and family cases, and within the administrative sector into social insur-
ance, migration, and other cases. For small claims and small crimes
there is a separate single-judge chamber (kantonrechter, politierechter),
which is organizationally integrated into the district court as a whole.
District court hearings are held by single judges or three-member pan-
els.

Secondly, there is specialization within courts. This means that cases of
a certain type, regarding certain specific legal problems, will preferably
be assigned to the specialists and that provision has to be made if they
are not available. There is a certain level of specialization among judges,
e.g. leading to a division in civil and criminal cases, but also within civil,
criminal and administrative law there are further specializations (labour
law, migration law, intellectual property law). There are specialized
judges in cases involving children (both on the criminal and on the civil
courts).

Thirdly, there is a normal division of labour within courts. Article 22
JOLS Act provides that the court’s management board shall distribute
the work among the judicial officers who work at the court. Because
some judges work more hours than others, the composition of cham-

5 Military cases can only be brought before the District Court in Arnhem,
and economic administrative cases only before the District Court in Rotterdam.
On the basis of statutory law, five district courts have specialized tax chambers.
R. J. G. M. Widdershoven, Fiscale Rechtspraak in Twee Feitelijke Instanties
(Tax Adjudication in Two Stages), TreMa, at 40 (2009).

54 In practice, trade is a fairly wide label which involves among other things
cases on liability in tort, including government tort liability cases. (Intuitively,
these will probably not be associated with trade by most trained lawyers).

55 The basic working week for judges is 36 hours, according to Article 20 of
the JOLS Act. The maximum is 40 hours a week. In practice, judges work con-
siderably more. The JOLS Act explicitly provides for shorter and part-time
working hours. Moreover, entitlements to holiday vary with age (Arts. 23-25 of
the JOLS Act). In addition, Article 27 JOLS Act provides for pregnancy and
maternity/paternity leave, as well as leave for adoption and foster care, and Ar-
ticle 33 provides for sick leave and leave in the event of an accident. Article 4:1
of the Labour and Care Act (Wet Arbeid en zorg) provides for leave in the event
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bers as a matter of management of the court is not always easy. Deputy
judges — i.e., professionals who work in a legal function (academic or
practising, sometimes retired) and do part-time work as judges — help to
fill the gaps.5

A typical problem which has given rise to controversy in recent years is
the issue of the additional hearing locations (nevenzittingsplaatsen).s’
This issue is relevant for judicial independence because it affects the as-
signment of cases, and may lead to a change in the rules for case-
assignment or in the application of those rules. Normally and as a mat-
ter of statutory law, a court will have its seat in the main city of its ju-
risdiction (be it a district [arrondissement] or an appeal court’s jurisdic-
tion). However, as early as in 1933 — as compensation for the reduction
in the total number of district courts — the Judiciary Organization Act
enabled the government to name seats outside the main city, where cir-
cuit or “travelling” judges could conduct sessions. In the context of the
reorganization of immigration law in 1994, the option was introduced
that these adjacent locations could also be outside the court’s district or
ressort. Later, this option was then also applied to cases involving spe-
cial risk from the point of view of security. In Amsterdam and Rotter-
dam especially secure locations were built® in which high-security cases
(organized crime, and in Rotterdam the so-called A/-Qaeda trial) could
be held. Currently the situation in criminal law is that there is a Na-
tional Co-ordinator who assists the management of the courts with re-

of “calamities”, and this provision is applicable by analogy to judicial officers
(Article 34 JOLS Act). For short-term care leave (Article 5(1) Labour and Care
Act) judicial officers are entitled to full pay (Article 35 JOLS Act). Article 37
JOLS Act provides special rules for entitlement to pay during parental leave.
Finally, there is extraordinary leave which can be granted with or without pay-
ment (Article 39 JOLS Act).

56 Article 5 of the Judicial Officers (Legal Status) Act provides that deputy
judges “can be called upon for the performance of certain activities” (“kunnen
voor het verrichten van werkzaambeden worden opgeroepen”).

57 The matter is dealt with in the Regulation on additional locations (neven-
vestigingsplaatsen) and additional hearing locations (nevezittingsplaatsen) of 10
December 2001, Stb. 616. There is a very instructive recent opinion of Advo-
cate-General Knigge at the Hoge Raad on this issue, to be found in case LJN:
BI3877 d.d. 8 September 2009 (the Opinion is dated 12 May 2009), available at
<http://Rechtspraak.nl> [Search term: BI3877]. The Opinion is only available
in Dutch.

58 The Amsterdam one is nicknamed The Bunker.
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gard to cases which have a mega character (mega-strafzaken), i.e.,
which a court is expected to take at least 30 hours to hear.

In 2004 this option was extended to all types of cases, not just criminal
cases, and the Council for the Judiciary was given a power to appoint
particular additional hearing locations. This power — the statutory basis
for which is doubtful, to say the least — was subsequently used to such
an extent that the main cities of other districts were also appointed as
adjacent locations of other courts. In practice, this means that almost
any kind of case can be assigned to almost any court. The statutory
rules with regard to the relative powers of the courts (territorial divi-
sion of jurisdiction) have thereby been largely undermined.® This con-
clusion was also drawn by the First Chamber of the States-General (the
senate of the Dutch Parliament). In a letter of 13 June 2006 it wrote to
the Minister of Justice to point out that “de facto, a change in the juris-
dictional territorial division of the Netherlands had been achieved”.®" In
the process of reorganization of the judiciary which is now going on,
there is new statute law, the so-called Judiciary Modernization (Evalua-
tion) Act (Evaluatiewet modernisering rechterlijke organisatie).s! This
will lead to the redrawing of the territorial jurisdictional map of the
Netherlands.®> Meanwhile, the controversy over the use of the present
management instruments with such far-reaching effects for the distribu-
tion of work of the courts continues.®

5 Remarkably, Advocate-General Knigge in his aforementioned Opinion is
very critical about all this, but his criticism is ignored by the Hoge Raad. This is
all the more remarkable since one of the key points in the Advocate-General’s
Opinion is that there was no statutory basis (although one was required) for
choosing this particular court — rather than another court - for judging the case
at hand (point 9.2 of the Opinion).

0 “de facto is dus sprake van een wijziging van de rechterlijke indeling van
Nederland”. The passage is quoted in point 8.5 of the Opinion of Advocate-
General Knigge (see note 57), and can be found in the Parliamentary papers
(Kamerstukken) 2006-2007, 30300 VI, E.

o1 Wet van 19 mei 2011, Stb. 2011, 255 (Act of May 19, 2011, Official Ga-
zette 2011, 255). The consequences of this legislation cannot be fully dealt with
in this chapter.

02 The “redrawing of the jurisdictional map” is a process of reorganization
of the judiciary which is expected to lead to a reduction in the number of dis-
trict courts from 19 to 10, and in the number of courts of appeal from 5 to 4.

03 See the Report of the Deetman evaluation committee 2008 and the reac-
tion of P. R. G. M. Becht/P. A. H. Lemaire, Kwaliteit is een zaak van de
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In a 2008 report, the Dutch Association for the Judiciary (Nederlandse
Vereniging Voor Rechtspraak; NVVR) published its view on the feasi-
bility of redrawing the jurisdictional map. In a large number of catego-
ries of cases, spreading of cases among courts is — in general — consid-
ered feasible. Only in certain types of cases where either specialized le-
gal knowledge is required or where there is a local aspect to the case is
assignment to a court other than the local (district) court considered
undesirable.* As Philip Langbroek notes, the ius de non evocando (the
right not to be prevented by government intervention from petitioning
a court which the law provides) — although laid down in Article 17 of
the Dutch Constitution — has only relatively limited application in the
Netherlands.®> Access to justice is not explicitly mentioned in the
Dutch Constitution as a fundamental right.

Normally senior judges (e.g., vice-Presidents or co-ordinating judges)
will be in charge of case assignment. They distribute cases within the
court, and within chambers. The Dutch system of case assignment is
that in each court there is a division in chambers with a certain level of
specialization. However, the division is not very rigid, so that if there is
a relative overload of cases of a certain type, judges can be assigned to
those cases if necessary. Also — even — not only within, but also between
courts there is a certain system of redistributing and reallocating cases.¢¢
This is not without its problems and the system is currently under dis-
cussion.

If there is a risk of lack of impartiality which becomes apparent only in
the course of a trial, then reassignment should be possible. Statistics are

professional, rechters aan het roer!, TreMa, at 205 (2009/5), as well as the publi-
cations by M. Boone/P. Langbroek/P. Kramer/S. Olthof/]. van Ravensteyn,
Financieren en verantwoorden. Het functioneren van de rechterlijke organisatie
in beeld (Financing and accountability. A picture of the judiciary at work),
(2007); P. Langbroek (note 20); and E. Mak, Rechtspraak in balans (Judiciary in
balance), (2008).

4 This may surprise foreign readers who might assume that impartiality
would require avoidance of familiarity with the couleur locale. Nevertheless,
this is precisely what the NVVR argues.

% Langbroek (note 20), at 109.

6 P, Langbroek/M. Fabri, Rapport Zaakstoedeling Raad voor de Rechts-
praak (Report for the Council for the Judiciary on Case Assignment) (2008).
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not available.’” But according to research by Ter Voert and Kuppens
(2002) every year a surprising 40% of judges withdraw from a case.t
Also some reassignment or reallocation may be desirable for manage-
ment reasons. In some cases there has been public debate about the re-
assignment of cases. A well-known example is the case of Hasan Nu-
hanovic, who worked as an interpreter for the United Nations in Sre-
brenica. Members of his family were killed by the Serbs in July 1995
during the Srebrenica Massacre, and he sued the State of the Nether-
lands on the basis of insufficient military protection by the Dutch
forces in Srebrenica.® In his case, a judge was replaced without explana-
tion. Questions were asked in Parliament.”

7 According to Langbroek (note 20), at 111 “registration in the courts con-
cerning these points is inadequate.” This conclusion is based on an observation
by the NVVR and the research of Ter Voert/Kuppens (see next footnote).

08 M. Ter Voert/]. Kuppens, Schijn van Partijdigheid van Rechters (Appear-
ance of Partiality of Judges), Wetenschappelijk Onderzoek- en Documentatie-
centrum, (2002), available at <http://www.nvvr.org/nl-nl/Content.aspx?type=
publication&id=14>.

% District Court’s-Gravenhage 10 September 2008, LJN: BF0181. An Eng-
lish translation is available at <http://Rechtspraak.nl> [Search term: BF0181].
This court judgment contains the following passage with regard to the contro-
versial replacement of Judge Punt:

“1.3 In order to meet the provisions of Article 155, sub 2 of the Code of Civil
Procedure, and in response to what the counsels for the claimants argued in
their oral pleadings, the court sets out the following about its composition for
dealing with this case as well as the case of [M. M.-M.], [D. M.] and [A. M.] ver-
sus the State, cause-list [read: case-list — RdL] number 06-1672 (hereafter: the
[M.] case).

In May and June 2005, provisional examinations of witnesses preceded the
summons. The examinations were held, in turn, by Ms A.C. van Dooijeweert,
LL.M. and Mr. B.C. Punt, LL.M. The latter in the [M.] case also acted as judge
before whom the parties were ordered to appear in person on April 25 2007.
Neither are part of the panel of three judges which was formed in late 2007,
early 2008 to hear the pleadings in this case and the [M.] case and deal with
them further. Ms. van Dooijeweert, who presided over the civil law section in
2005, was appointed presiding judge of another section in 2006 and has not
worked in the civil law section since. Mr. Punt does not form part of the de-
partment within this section dealing with proceedings commencing with a writ
of summons concerning liability of the State. This was already so when he was
asked at the time to conduct the provisional examinations of witnesses. Origi-
nally, it was strictly for this purpose, and later also to sit at the hearing where
the parties were ordered to appear that he was appealed to, due to understaffing
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As a matter of principle, decisions on the allocation — and removal — of
cases involve only judges themselves, or Presidents of chambers, or the
President of the court, according to circumstances. There is no interfer-
ence from other State bodies.

Judges can be removed from a case either by withdrawing or voluntary
recusal (e.g., in the event of a conflict of interest arising during the pro-
cedure) or by involuntary recusal. In the event of a motion for recusal a
separate chamber of the same court is assembled to adjudicate on the
motion. Any party to the litigation has the right to file a recusal motion.
If — very exceptionally — such a motion concerns the whole court, two
solutions have been found. Either a separate chamber of the most senior
judges of the court decides on the motion;™ or senior judges from other
highest courts who sit as deputy judges in the court which has been tar-
geted by the motion are called upon to form the chamber which will
then decide on the motion.”

Recusal used to be very rare, but has become more frequent in the last
decade. To the extent that research data are available, it is quite possible

of the department in question. Subsequently, in mid 2007, he was asked whether
he would remain involved in this case and, possibly, others concerning Sre-
brenica. The consultations held with him resulted in the decision, fully sub-
scribed to by him that he would refrain from further involvement. Entering
into this was also — apart from the fact that he was and is not working for the
said department - that his number of hours to be worked had been reduced, on
his own request, as of February 2007, upon reaching the age of 65, whereas the
Srebrenica case was expected to be exceptionally time-consuming. The hearing
where the parties had to appear in person was another case, in view of its lim-
ited extent: establishing (irrespective of the legal merits) whether settlement was
possible.

In response to certain specific remarks put forward by counsels on behalf of
the claimants in their oral pleadings the court adds the following. The fact that
Mr. Justice Punt is not part of the section of the court now dealing with the case
has nothing to do with his assessment of the merits of the case. The allegation
that this judge was ‘taken off the case’ due to his opinion on the dispute, even
just before the oral pleadings” as the counsels on behalf of the claimants sug-
gested or even presumed, is far from the truth.”

70 Information available at <http://Leugens.nl> with further documentation.
Search term: “Nuhanovic”.

7 This has been done by the Administrative Judicial Division of the Coun-
cil of State (Afdeling bestunrsrechtspraak van de Raad van State).

72 This occurred once in the Social Security Administrative Appeal Court
(Centrale Raad van Beroep).
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that this was triggered by the case law of the ECtHR on impartiality.”
In Procola v. Luxemburg™ and Kleyn v. The Netherlands,”> the ECtHR
held that “objective impartiality” is crucial, and showed that it had
doubts whether some administrative courts actually lived up to that
standard. Recusal motions have become more familiar in administrative
law, but they also occur in criminal law.”s Very exceptionally, recusal is
applied and awarded where there is a (even distant) family relationship
between a judge and a person involved in the litigation or criminal trial
(e.g., as a witness).” According to some scholars, motions for recusal
are sometimes — and apparently nowadays more regularly — used by de-
fence counsel as part of the litigation tactics. It may be that defence
counsel tries in this way to pressurize the court; it may also be just that
counsel wants to obtain some procedural delay in order better to pre-
pare the defence.” In criminal litigation, there have so far been no ex-
amples of cases in which the prosecution has filed such a motion. De-
fense motions of this type also occur only exceptionally. In administra-
tive cases, no examples have been found of administrative authorities
filing such a motion.” There are separate rules for recusal of members
of the Hoge Raad.®

73 On the (plans for) a code of conduct: M. Kuijer, The Blindfold of Lady
Justice. Judicial Independence and Impartiality in Light of the Requirements of
Article 6 ECHR, at 434 sqq. (2004).

7 Procola v. Luxembonrg, Judgment of 28 September 1995, Application No.
14570/89, Series A-326.

75 Kleyn and Others v. The Netherlands, Judgment of 6 May 2003, Applica-
tions Nos. 39343/98, 39651/98, 43147/98 and 46664/99.

76 District Court Utrecht (recusal chamber) 18 November 2009, LJN BK
3732: in a preliminary procedural decision — in a murder case — the criminal
chamber of the district court had already taken a view on a matter which should
only have been dealt with in the final judgment. By doing so, the criminal
chamber violated the requirement of objective impartiality according to the dis-
trict court’s recusal chamber, and had to be replaced by a new chamber of 3
other judges.

77 This happened in 2008 in the Holleeder-case (a big organized crime case).
78 Prof. Floris Bannier, quoted in Trouw Journal 7 April 2009, at 4.

7 In an exceptional case in 2009, a member of the recusal chamber was

recused by the judge who was the object of a recusal request on which the
recusal chamber was to pass judgment. Then judges from another court were
asked to rule on this second recusal. According to their judgment, the right to
recusal lies only with the parties to litigation. Therefore, the recused judges’



254 de Lange
VL. Judicial Conduct Complaint Process®!

The constitutional basis for the complaints procedure is Article 116(4)
of the Constitution: supervision of judicial officials and others — by
members of the judiciary with a judicial function - is regulated by stat-
ute. There is a formal procedure on the basis of Article 26 of the Judici-
ary Organization Act — the “statute” referred to in Article 116(4) of the
Constitution. Article 26 provides that the court’s administrative bodies
have to devise a set of rules with regard to complaints. Only after this
option has been used is there access to the Hoge Raad for complaints.
The Procurator General plays a subsidiary role in this process. Access
to the Procurator General exists only after complaints procedures in the
lower courts have been exhausted.

The courts’ complaints rules need not be identical. In fact, they differ
slightly from court to court. Article 26 of the Judiciary Organization
Act provides that the court’s ruling board shall make a regulation with
regard to complaints. This regulation is required by Article 26(2) to
have the consent of the Council for the Judiciary. Such consent may be
refused only when the regulation is contrary to the law or to the inter-
ests of good management of the court. There is a model regulation
which is almost literally followed by most courts. The normal pattern
which can be discerned in the complaints procedure’s rules is the fol-
lowing: complaints can be made by everyone who has been affected by
the behaviour of a magistrate in his/her official capacity (i.e., in the ex-
ercise of public powers). Both private citizens who are parties to a dis-
pute and the lawyers representing them may lodge a complaint.

According to the model regulation, complaints will be reviewed and in-
vestigated by the court’s ruling board,’> which has the power to decide
to set up a Complaints Commission which will have advisory status.
The ruling board is not bound by the Complaints Commission’s find-

recusal request was inadmissible. District Court Zutphen 1 December 2009,
LJN:BK4858.

80 Article V of the Reglement Inwendige Dienst of the Hoge Raad (Internal
Service Rules, latest revision: 2008) provides that an ad hoc chamber (the

“fourth chamber”) of the Hoge Raad, led by the President of the Hoge Raad or
one of its vice-Presidents, shall decide these issues.

81 This paragraph has benefited from research by Sheetal Achaibersing, a
law student at Erasmus School of Law, in the context of her master’s thesis
(2010).

82 Article 9(1) of the Model regulation on complaints.
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ings. Complainants are informed of the outcome in writing.#> The
court’s ruling board is obliged to deal with complaints within six weeks,
and if a Complaints Commission is set up then within ten weeks. If the
board decides that the complaint will not be taken into consideration
the complainant has to be informed within four weeks of filing it. Ac-
cording to research of M. Laemers (2006), most of the courts comply
with the rules and the time-limits.? If the complaints are well-founded,
the normal disciplinary sanctions are available. Precisely this is the rea-
son that the complaints rules are set by the board of each court. The
President of the court has a disciplinary power which he may then de-
cide to use. If a complaint has been presented to the Procurator General
at the Hoge Raad, he is now increasingly inclined to consult the Presi-
dents of the courts.85 The Annual Report of the Hoge Raad details the
number of complaints which has been usually around 50 a year in re-
cent years.6 As a consequence of the recent Evaluatiewer
modernisering rechterlijke organisatie there now is provision in article
13g of the Judiciary Organization Act for an annual report by the
Procurator-General and the President of the Hoge Raad on the com-
plaints procedure.

VIL. Judicial Accountability: Discipline and Removal Procedures

1. Formal Requirements

As a matter of constitutional law, Article 117(1) of the Constitution
guarantees the independence of the individual judge by appointment
“for life”. This guarantee can also be found in Article 1a of the JOLS
Act. At first sight this would seem to imply that a judge cannot be re-

85 More information on complaints practice can be found in the annual re-
ports published by the courts and the Council for the Judiciary.

8¢ M. Laemers, Open opstelling van rechters en aandacht voor kwaliteit
(Open attitude of judges and attention for quality), in: L. E. de Groot-van
Leeuwen et al. (eds.), De ongehoorzame rechter (The disobedient judge), at 33-
54 (2006).

85 Bovend’Eert (note 9), at 191. An older case which was decided by the
Hoge Raad in 1991 may serve as an illustration. NJ 1992, 29 (this case may still
be relevant according to Bovend’Eert (note 9), at 191).

86 In 2002, there were 78 complaints, 2003: 41, 2004: 48, 2005: 52, 2006: 47,
2007: 39, 2008: 52.
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moved by any government body. As has been written elsewhere, “[t]he
fact that the judge does not have to fear consequences for his own em-
ployment from the way he functions, and particularly from the deci-
sions he takes in specific cases — even when applying the law with re-
gard to and against the government — is one of the most important
guarantees of judicial independence.”s” The Hoge Raad, however, can
dismiss a judge. The procedure is surrounded with special guarantees.
These will be discussed in the next section. Normally the power to ini-
tiate disciplinary and removal proceedings would lie with the president
of the court to which the judge belongs. The legal basis is provided by
Arts. 46 sqq. of the JOLS Act.

2. Disciplinary Proceedings

Chapter 6A of the Judicial Officers (Legal Status) Act contains detailed
provisions — based on Article 117 of the Constitution — with regard to
disciplinary matters. In light of Article 117(3) Constitution it is simply
logical that there would be a statute which dealt with the issues con-
cerning the legal position of judicial officers as well as with the suspen-
sion and dismissal of such officers. Chapter 6A is entitled “Disciplinary
measures, suspension and dismissal”. This could suggest that dismissal
is here dealt with only in a disciplinary context, but that is not the case.
The three elements in the title of Chapter 6A stand somewhat apart.
Strictly speaking, suspension is not a disciplinary measure. Nor could it
be, since Article 117 of the Constitution does not provide a basis for it.
Suspension occurs if the behaviour of a judge is such that there are seri-
ous reasons to expect that it could lead to dismissal (Article 46{(2)(b)
JOLS Act). The President of each court (not the governing board) has
the power to impose disciplinary sanctions,’ with a possibility of ap-
peal to the Central Appeals Tribunal (Centrale Raad wvan Beroep),
which is the highest court in civil service cases.®” The dismissal of a

87 R. de Lange/P. A. M. Mevis, Constitutional Guarantees for the Independ-
ence of the Judiciary, in: J. H. M. van Erp/L. P. W. van Vliet (eds.), Netherlands
Reports to the Seventeenth International Congress of Comparative Law, 327, at
339 (2006).

88 Here also, for reasons related to judicial independence: the President is
always himself a judicial officer, while the governing board has a mixed mem-
bership.

8 L. F. M. Verhey, De onafhankelijkheid van de rechter naar Nederlands
recht, in: P. van Orshoven, L. F. M. Verhey/K. Wagner, De onathankelijkheid
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judge can, however, only be ordered by the Hoge Raad; the govern-
ment has no power to dismiss a judge.” The Procurator General at the
Hoge Raad will also be involved in such proceedings because it is he
who will bring the case before the Hoge Raad. The President of the
court, the Procurator General at the Hoge Raad, and the Hoge Raad,
respectively, conduct the investigation(s).

The wider context for these provisions is a tension which has been ob-
served by various authors, viz. the tension between the efficient admini-
stration of justice and effective management of government branches —
including the judiciary — on the one hand, and the requirements which
flow from the ideal of the rule of law, such as access to court, fair trial,
guarantees against undue delay, and guarantees for objective impartial-
ity,*! including the requirement of judicial independence. In part, these
requirements of management and of the rule of law point in the same
direction. In part, they do not.”

Dismissal of judicial officers takes place by royal decree® either at their
own request or on their reaching the statutory age of retirement, which
is now 70. The Dutch Constitution in Article 117 does allow for the
dismissal of individual judges if they do not perform according to cer-
tain standards of professional conduct. But there has to be a statutory
basis for such dismissal. There is also the guarantee that the Constitu-
tion determines which body is competent to dismiss judges. Unsurpris-
ingly the Constitution, adhering to the independence of the judiciary,
has appointed a judicial body, viz. the Hoge Raad, to tulfil this task and
to exercise this power.

van de rechter, at 70 (2001), with reference to page 71 of the explanatory memo-
randum to the legislative proposal Organisatie en bestuur gerechten (Organiza-
tion and administration of the judiciary), Parliamentary documents II 1999/
2000, 27 181 no. 3.

% Article 117(3) of the Constitution.

91 According to the case law of the ECtHR, e.g. Procola v. Luxembonrg,
Judgment of 28 September 1995, Series A, No. 326; Kleyn and Others v. The
Netherlands, Judgment of 6 May 2003, available at <http://hudoc.echr.coe.int/

hudoc/>; Sacilor Lormines v. France, Judgment of 9 November 2006, available
at <http://hudoc.echr.coe.int/hudoc/>.

92 This is the central theme of E. Mak’s doctoral dissertation, Rechtspraak in
balans (Judging in balance), (2008).

9 Article 117(2) Constitution; Article 46h JOLS Act.
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The issues regarding dismissal of judicial officers are dealt with exclu-
sively in the Constitution and the Judicial Officers (Legal Status) Act.
On the basis of the Judicial Officers (Legal Status) Act a judicial officer
who has been appointed for life can be dismissed by the Supreme Court
only in the following situations:

a. Long-term illness which leads to permanent unsuitability to ful-
fil his judicial duties; in that case the Supreme Court has the
power to assign him to other duties (Article 46k(1) JOLS Act)
which should be “suitable” or “acceptable” in terms of the law
applicable to civil servants. If these other duties are then de-
clined, dismissal becomes a possibly adequate reaction.

b. Unsuitability to perform judicial tasks (on other grounds than
illness).

c. If the judicial officer accepts a position which is de jure incom-
patible with judicial office.

d. Loss of Dutch nationality.

e. Final conviction for a serious criminal offence, or a final and ir-
revocable judgment which imposes on him a measure entailing
the deprivation of liberty.

f. Placement under financial guardianship, bankruptcy or suspen-
sion of payments, application of the statutory debt rescheduling
arrangement, or commitment for debt i.e. one of the various
forms of financial incapacity determined by law;

g. As a result of action or omission, seriously prejudicing the
proper functioning of the administration of justice or the confi-
dence that is to be placed in it.

h. Repeated failure to comply with provisions which prohibit him
from exercising a certain occupation, or provisions which deter-
mine a permanent or continuous residence, or which prohibit
him from having meetings or conversations with parties or their
lawyers or attorneys, or from accepting any special information
or documents from them, or which impose on him an obligation
to keep a secret, even after a disciplinary written warning has
been issued to him.

As we see, the situations in which a judicial officer can be dismissed are
regulated in great detail by the relevant Act of Parliament. This follows
from the requirements of the principle of legality. It also complies with
the criteria which the ECtHR developed in its case law on accessibility
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and foreseeability. In light of this it has been questioned whether
ground (f) is necessary in a democratic society.*

Dismissal cannot be imposed as an additional penalty. This is explicitly
ruled out by Article 28(2) of the Dutch Penal Code, a provision which
regards disqualification from public office as an additional sanction.

As was mentioned above, judicial officers who have been appointed for
life can also be dismissed if they themselves ask to be. In this context it
should be noted that a dismissal on request is not the same as a volun-
tary resignation. The procedure for dismissal by the Supreme Court
against the will of the judge involved is in practice hardly ever applied;
cases involving dismissal are already rather exceptional, and when they
do arise it is not uncommon for the judge involved to pre-empt them
by requesting his own dismissal. This is usually the case when a judge is
suspected of a criminal offence which he does not deny. Dismissal pro-
ceedings the outcome of which is already self-evident can thus be
avoided. It cannot be ruled out that a judge who requests his own dis-
missal in such a situation does so partly on the basis of conversations
with other people, in which he may be influenced in the decision he
takes.

3. Judicial Safeguards

Article 46¢(1) of the JOLS Act provides that a warning can be imposed
only after the judicial officer in question has had the opportunity to put
forward his view orally or in writing. Appeal from this sanction lies to
the Central Appeals Tribunal (Article 47(3) JOLS Act).

4. Sanctions

Apart from dismissal, suspension and the application of disciplinary
sanctions are also possible. Here, too, the Supreme Court has a role to
play (Article 46f JOLS Act). It may suspend pending dismissal. A sepa-
rate decision to suspend the payment of salary may be necessary, and
this the Supreme Court is also empowered to make. Possible discipli-
nary sanctions which can be applied by the President of a court include
a written warning, which can be imposed only after the judicial officer
in question has been heard (Article 46e(1) of the JOLS Act: he then has
a right to present his views orally or in writing). Here, too, this sanction

% De Lange/Mevis (note 87), at 342.
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can be imposed only by a judicial officer and not by the board of man-
agement of the court, because — as we saw — this board is partly com-
posed of people who are not judicial officers.

5. Practice

Disciplinary proceedings take place, but not very frequently. Judges
who do not function well or have made a serious mistake also step back
on their own initiative.”s There is no evidence to indicate that there is
any abuse of these proceedings, or that there are issues which need to
be discussed in the light of judicial independence.

VIIL Immunity for Judges

Judges have immunity for official actions pursuant to Article 42 JOLS
Act. For non-official actions there is no immunity.? Article 42 JOLS
explicitly rules out judges’ liability in tort for their judicial decisions. It
is not the judge, but the State which will be held responsible.”” There is
State liability in tort for judicial errors. The standard for this liability is
severe, but very exceptionally the Hoge Raad has awarded damages, al-
beit in only two cases.” One must assume that if a judicial error has
been made, note of that is made and it could affect chances of promo-

% In January 2010, a deputy judge at the Amsterdam district court had
taken copies of files home (that is allowed under certain strict conditions) and
mistakenly thrown them away as part of the normal rubbish. They were found
and taken to a newspaper. The judge, confronted with the news, immediately
resigned.

% E.g., there have been criminal cases (and dismissal) against a judge who
had child pornography and against a judge who beat his wife. J.EM. Jansen, De
persoonlijke aansprakelijkheid van de rechter (personal liability of judges),
Nederlands  Juristenblad 1212 (2008). Reactions by G. Vrieze,
Rechtersvervolgingen (prosecutions of judges) Nederlands Juristenblad 1864
(2008); H. S. M. Kruijer, Persoonlijke aansprakelijkheid van de rechter,
Nederlands Juristenblad 1867 (2008) with a postscript by J. E. M. Jansen (at
1868-1869).

97 HR 11 October 1991, NJ 1993, 165 (Van Hilten), see also G.E. van
Maanen/R. de Lange, Onrechtmatige Overheidsdaad (Government Liability in
Tort), at 76 and 132 (2005).

98 This happened in 1994 and 2005, respectively.
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tion. However, information on these issues is not in the public domain,
nor is it easily available (partly for understandable reasons). There is a
separate regime for compensation in the event of detention.” Alongside
this regime, there is also the possibility of compensation for damage
based on normal tort liability. In this system, compensation is paid
regularly. There are no figures available indicating that this is not con-
sidered to be a normal risk of the judicial profession.

IX. Associations for Judges

The Dutch Association for the Judiciary (Nederlandse Vereniging voor
Rechtspraak) has existed since 1923 and represents judges.!” Member-
ship of the Association is entirely voluntary.!! According to its own
website, the Association membership consists of around 75% of judi-
cial civil servants (i.e. not only magistrates [judges and prosecutors] but
also registrars, assistants, etc.), totalling approximately 3,100 mem-
bers.12 It is a regular debating partner with the Council for the Judici-
ary, the Minister of Justice, and Parliament. The Association regularly
publishes advice and recommendations. The Association describes itself
as an organization of professionals as well as a trade union, and in this
latter capacity is an associate member of the Union for Intermediate
and Higher Functionaries, which is a regular trade union. The Associa-
tion is very active in promoting the interests of its members and the ju-
dicial profession as such. It negotiates the salaries and working condi-
tions of judicial personnel. But civil servants generally (including judi-
cial personnel) are excluded by Dutch law from the right to strike.

% N. M. Dane, Overheidsaansprakelijkheid voor schade bij legitiem
strafvorderlijk handelen (Government liability for damages in the context of le-
gitimate criminal prosecutions), in particular at 85 sqq. (2009).

100 T, Adriaanse, Mits op Waardige Wijze (Provided it is in a dignified
manner), De Nederlandse Vereniging voor Rechtspraak 1923-1998, at 123
(2008).

101 Since membership of the Association is voluntary and its organization is

that of a private association, the size of resources is entirely the responsibility of
the Association itself. If necessary it could raise the annual fee for its members.

102 The website is also available in English at <http://www.nvvr.org/>. The
Annual Reports of the Association (since 2002) can be downloaded from the
website.
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Among the Association’s declared other functions are “to contribute to
good, efficient, uniform and comprehensible administration of justice in
the Netherlands”; good education of the judiciary, good information of
the public, contacts with the government and with sister organizations
abroad,!% as well as the promotion of the interests of its members. The
Annual Reports provide a picture of considerable involvement in public
and other debates on the judiciary. However, the Association has ab-
stained from defending courts against political criticism in individual
cases. This criticism usually concerns sentencing. The Association cer-
tainly has influence on matters concerning the judiciary. It is taken very
seriously by the Ministry of Justice and Parliament. With regard to is-
sues of the organization of the judiciary, budgets and administration, it
has to compete with other actors, such as the Council for the Judiciary.

X. Resources

Housing the judiciary, like other areas of the administration of justice,
is undergoing changes under the influence of the new public manage-
ment. New buildings have been created for some courts, whereas other
courts have resisted moving from their traditional locations. In recent
years, the Ministry of Justice has made proposals to restructure and re-
arrange the locations of the various courts. Cities which were tradition-
ally important (Dordrecht, Zutphen, Middelburg) but are now not very
large still have their own court districts, whereas fast-growing urban ar-
eas like Almere do not. Where objective quantitative criteria for the al-
location of courts are lacking, decision-making on these issues depends
on prestige, lobbying and negotiation. Obviously, one of the arguments
in favour of restructuring and rearranging is a more efficient allocation
of resources to the benefit of the accessibility of justice. Whether the of-
fice and courtroom facilities are adequate is partly a matter of objective
measurement (numbers of square metres per full-time-equivalent) and
partly a matter of office culture. If members of the court do large
amounts of their work at home the situation is different from that in a
court where there is a true office culture. Since every court is different
in this respect, it is difficult to give a general picture.

103 The association is a member of the European Association of Judges, the
International Association of Judges, and the International Association of Prose-
cutors.
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C. Internal and External Influence
I. Separation of Powers

In his recent study on courts and judges in the Netherlands, Paul Bov-
end’Eert writes that the concept of judicial independence rapidly loses
its significance if it does not take as its starting point the specific rela-
tionship between the judiciary and the other branches of government.!*
The most important legal safeguard against interference by other State
bodies is appointment for life, laid down in the Constitution. Neither in
law nor in practice is there any responsibility of the judiciary as a whole
or of its members to any State bodies or officials. There is also the un-
written constitutional principle of non-interference, the sub iudice prin-
ciple which traditionally governs the relationship between politics and
the judiciary. Under that principle, for the period during which a case is
not definitively decided by the courts, politicians are supposed to re-
frain from comment.

The Dutch Constitution is not based on a rigid notion of the strict
separation of powers. Rather, it adheres to an idea — admittedly some-
times rather vague and not very well developed in the constitutional
text — of checks and balances. This means in practice that it is certainly
legitimate for the legislature to react to certain judicial decisions by en-
acting new statute law or modifying statute law. The existence of this
generally accepted power explains why the courts in their turn pay at-
tention to legislative history, i.e. parliamentary debates and delibera-
tions on certain statutory provisions. This works in two ways: one is
that if a court is searching for a solution to a specific legal problem, it
may defer to the legislature if a legislative proposal is already the object
of parliamentary deliberations; the other is that if a legislative provision
is challenged before the court as violating directly applicable interna-
tional law, the court may try to reconstruct legislative intent and may
also reflect on the sustainability of the provision in the light of interna-
tional law. In the latter case, it is quite normal in the Netherlands for a
court to pay attention to the various arguments which have been ex-
changed in parliament.

Nevertheless, it is also clear that there is a constitutional principle that
the judiciary should be protected against direct interference from the
legislature or the executive. Relatively speaking the judiciary is more

104 Bovend’Eert (note 9), at 17.
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separated from the other powers than the other powers are separated
from each other.1%5 This is reflected in Arts. 116(4) and 117 of the Con-
stitution. In light of this principle, questions have been asked with re-
gard to the relationship between the Ministry of Justice and the judici-
ary. Although the Council for the Judiciary was set up with the inten-
tion that it should be an intermediary and a buffer between the judici-
ary and the Ministry, in practice it has a working relationship with the
Ministry and exchanges so much information with it that the Minister
has “much more insight into the functioning of the judicial organiza-
tion than was possible prior to the introduction of the new legislation
in 2002”.1%¢ Comparing this with the relationship between the judiciary
and Parliament, Bovend’Eert holds that it would be unacceptable if a
minister were to have the power to set a minimum and a maximum
price on the activities of parliament, such as discussing legislative pro-
posals, question time, presenting a motion. He wonders why such a
system is then considered acceptable for the judiciary, which equally
ought to be an independent and autonomous power in the State.!0?

IL. Judgments

1. Basis

Judgments are exclusively based on law.108

2. Structure

As to whether there are any requirements in law about how a judgment
is to be written, we have to distinguish between the general constitu-
tional requirement that court decisions have to be reasoned (Article 121
Constitution)'?” and the style of adjudication. Dutch courts used to fol-

105 Bovend’Eert (note 9), at 229.
106 1d., at 235.
107 1d., at 236.

108 Remarkably, this can be derived only indirectly from Article 118(2) of the
Constitution which provides that the Hoge Raad has a power of cassation of
judgments in the event of “violation of the law”.

109 As the ECtHR has acknowledged, the way in which a decision is rea-
soned may differ in every individual case. ECtHR, Gorox v. Greece (No. 2),
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low the French style — going back to the Napoleonic era — which was
characterized by an apodictic approach. Judgments — also from the
Hoge Raad — in the past were grammatically just one sentence, albeit
sometimes several pages long. Since the 1980s, however, the courts have
started changing their style, beginning with criminal cases. Since the
1990s judgments have been written in a direct style, but without any at-
tempt at rhetoric.!'® With the inheritance of the French style of adjudi-
cating the court speaks with one voice, concurring or dissenting opin-
ions are never published, the secret of the judicial chambers is absolute
and complete. This means that sometimes the reasoning of a court rests
on a compromise between the members of the Chamber which has
given the judgment.

The style of writing of judgments is broadly similar between courts.
This applies to civil, criminal and administrative courts. If a candidate is
selected for judicial appointment and judicial training, a course in
judgment writing is obligatory. However, variations in style may be
discerned in those courts in which the judges themselves — rather than
assistants, clerks or junior lawyers — draft the judgments. Then again,
normally in chambers a certain homogenization of style will be
achieved. Court judgments have a standard structure. This is obviously
not the same for criminal, civil and administrative cases. However,
within each of the branches of adjudication one can observe a great
similarity in style and approach. Judgments of highest courts tend to be
relatively elaborate. With regard to judgments of lower courts the situa-
tion is much more complex. In some cases no written judgment is
given. There is only a so-called head-tail judgment, i.e. an abbreviated
version of the judgment, and a full written version will be provided
only when one of the parties appeals to a higher court. Although judg-
ments may be given in full, there is criticism in some cases of their sub-
stance. The quality of the reasoning is sometimes questioned.

3. Public Access

According to the Constitution (Article 121) trials are public but Acts of
Parliament may provide for exceptions to this rule. Apart from security

Judgment of 20 March 2009, para. 37, available at <http://hudoc.echr.coe.int/hu
doc/>.

110 One of the few exceptions to this rule is a district court judgment from

Aruba (by Judge Wit). But Aruba is outside the spatial scope of our chapter, as
indicated in the preliminary remarks.
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measures, there are no specific impediments to public access to the
courts. Media access is regulated by the courts themselves on a case-by-
case basis. Judgments have to be reasoned and make it clear on what
grounds the court bases its decision. The pronouncement of judgments
has to take place in public. In practice, in many criminal cases there are
no published judgments. The judgments are read out in court, and only
if there is an appeal will the judgment be made into a full text available
to parties and the appeal court. The most important judicial decisions
are published on a general website called Rechtspraak.nl which is sub-
divided and has links to every court in the Netherlands.!!! It has a
search engine which enables one to search the published case law in its
entirety, Le. in a non-edited and non-abridged version. There are a
number of journals, both general and specialized on certain fields of law
(tax law, civil law, transport law, company law, human rights law, media
law, etc.), which regularly publish important case law. The most impor-
tant of these journals are the Nederlandse Jurisprudentie (Dutch case
law) in civil and criminal cases, the Administratiefrechtelijke beslissin-
gen (Administrative Case law) and the Jurisprudentie Bestunrsrecht (Ju-
dicial decisions in Administrative Law), which have most of their pub-
lished cases annotated by eminent scholars. Traditionally, the Neder-
landse Jurisprudentie is very close to the Hoge Raad organizationally.
The editor-in-chief is currently the Procurator-General at the Hoge
Raad, and the group of annotators is regularly seen as the recruiting
ground for new members of the Hoge Raad or Advocates-General at
the Hoge Raad. 12

III. Improper Influence on Judicial Decisions

There has never been a case reported in the Netherlands of a corrupt
judge or court officer. There are no figures on special requests or ex
parte communication, if they have occurred at all.!’ In recent years

1 De Rechtspraak, available at <http://www.rechtspraak.nl/>.

112 Tt is also very normal that former members of the Hoge Raad or former
Advocates-General after retirement are involved in annotating important judg-
ments of the Hoge Raad.

113 Recent cases in Belgium and South Africa (both in 2008) prove that also
in a well-developed legal system it is not entirely illusionary. In Belgium the
cabinet of Prime Minister Yves Leterme was brought down by a scandal involv-
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there is one particular case, the so-called Chipshol case, which may turn
out to be an example. But this case is still sub indice. With regard to
media pressure it has to be noted that cases of attacks on the judiciary!4
in the Netherlands are not dealt with as criminal offences. There is no
crime of contempt of court, and if there is criticism of court decisions
this is almost invariably a matter of public debate. Particularly — and
perhaps not surprisingly — in criminal cases there is widespread media
attention.

In recent years, criticism has come from various angles. This is relevant
for judicial independence, since media attention and public debates and
expressions of feeling can have an impact on the Members of Parlia-
ment, who may then in turn comment on individual cases while they
are still in the hands of the courts (sub iudice). A number of tendencies
may be observed in this respect. First, there are a number of social sci-
entists and psychologists who have paid particular attention to issues of
proof, reliability of witnesses and the possibility of prejudice on the
part of the courts.!’5 Secondly, the activities of television journalist Peter
R. de Vries have focussed on a number of court cases in which there
was a possibility of judicial error.!’¢ In the widely publicized Schiedam
murder case it was convincingly demonstrated that the district court
and the appeal court had made serious errors of judgment. A suspect
had confessed and was convicted, but afterwards it turned out that an-
other person had in fact committed the murder. This case caused enor-
mous debate within the judiciary, too. The various courts have re-
evaluated their working processes and their way of dealing with cases

like these.

ing political pressure on a court of appeal regarding the politically sensitive res-
cue operation of Fortis Bank Belgium.

114 See in general E. Barendt, Freedom of Speech, at 312 sqq. (2™ ed., 2005).

5 Han Israéls, Peter J. van Koppen, W. A. Wagenaar, De slapende rechter
(The sleeping judge), (2009); Reaction by Marc Loth, “Slapende rechters” of
“dwalende deskundigen”? (“Sleeping judges” or “erring experts”?), Nederlands
Juristenblad, at 1142-1147 (2009). Marc Loth is a judge in the Hoge Raad.

116 Tn the so-called Putten murder case, De Vries has first helped to clear two
suspects who had confessed, by demonstrating that they could not possibly
have committed the murder and that their conviction must have been based on
an error of judgment by an expert witness. As it turned out, in the end another
person was convicted, and the two original suspects’ cases were reviewed by the
Hoge Raad.

—

1

—_
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Thirdly, the instrument of revision of judgments by the Hoge Raad in
cases of judicial error has gained popularity. In the three widely publi-
cized cases of Lucia de Berk, the Putten murder, and the Schiedam park
murder, the Hoge Raad accepted the cases for revision.!”” Not always
did new investigation lead to revision.!'8 Fourthly, Advocate-General at
the Hoge Raad Nico Jorg in one of his opinions gave a list of com-
plaints about the quality of judgments by the courts of appeal. This also
contributed to much closer scrutiny by lawyers and by the general pub-
lic of the work of the courts of appeal. Fifthly, there are political cases
or criminal cases with a strong political aspect which have received
large-scale media attention. Two examples in particular should be men-
tioned. The murder of politician Pim Fortuyn in 2002, one week before
he was expected to win a landslide victory in the general election, was a
monumental event in Dutch political history (the last political murders
having been committed in the 17" century). A suspect was caught by
the police almost immediately, and the criminal case against him re-
ceived much media attention. When a sentence was handed down, there
was debate about whether the Fortuyn’s murder was an attack on de-
mocracy and whether that should have been counted as an aggravating
circumstance; also, there was criticism in political circles of the sentence
(18 years’ imprisonment) as too lenient. Opinions were divided on
whether this should be considered as normal public debate on criminal
matters, or rather as illegitimate pressure on the judiciary.!??

IV. Security

In general security for the courts is provided by specialized personnel.
Even they are monitored and supervised in order to ensure that security

117 Tn the first case, Lucia de Berk was convicted of murdering a number of
babies in a hospital during her work as a nurse there. After lengthy review pro-
cedures, however, it was established that she was innocent. This was — uniquely
— explicitly pronounced by the court. She was released from prison and will re-
ceive compensation from the government. In the Putten and Schiedam cases
suspects were convicted of the murders but eventually there turned out to be
another perpetrator.

118 HR 18 March 2008, L]N:BA1024 (Deventer murder case): no revision.
119 Nick Huls argues that courts should be able to deal with this type of so-

cietal debate: N. Huls, Rechter, ken uw rechtspoliticke positie! (Judge be aware
of your Political Position in Law!), at 37 sqq. (2004).
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stays guaranteed. In special cases police officers will assist the court
guards. Generally security measures will be aimed at the safety and se-
curity of suspects, witnesses, and public prosecutors. There is a high se-
curity court building (The Bunker) in Amsterdam, used only for special
criminal cases. On one occasion, a missile was launched, hitting The
Bunker on the day before the start of one of the most spectacular and
large-scale organized crime cases. There is also a high-security court
building in Rotterdam. Apart from rare incidents, the general picture is
that security measures are necessary and sufficient. There have never
been serious incidents in which judges were victims of violence in
court. Occasionally a court or one of its judges has been the subject of
threats. In 2009, the Amsterdam Court of Appeal ordered the criminal
prosecution of a Member of Parliament (Geert Wilders). Subsequently
the court received large numbers of hate-mail from followers of that
politician. So far, there has been no public information with regard to
particular security measures for individual judges. But public figures
who are the object of threats receive personal security, sometimes for a
long time and at considerable expense. This applies to Members of Par-
liament, ministers, mayors and other public figures. One must assume
that, as a consequence of the hate-mail in the Wilders case, there is a
higher state of security alert, at least in the court involved in that case.!?

D. Ethical Standards

There is an ethical code for judges in the Netherlands which concerns
impartiality.!?! A working group of the Council for the Judiciary has
provided guidelines for the relationship between judges and the politi-
cal system. Since the 1970s, it used to be accepted that judges were
members of municipal councils. This is now no longer considered wise.
The Constitution provides for leave during a period of service on a na-
tional parliamentary body (i.e., as a member of the Second Cham-
ber/Chamber of Commons). Membership of the Senate is considered

120 Meanwhile, in 2011, the case has ended with an acquittal by the Amster-
dam District Court. No incidents occurred.

121 Leidraad onpartijdigheid van de rechter (Guidelines for the impartiality
of judges) (2004). The Leidraad very occasionally plays a role in court cases,
e.g. regarding recusal (District Court Groningen 2 July 2009, LJN: BJ1333) and
regarding standards that should apply to arbiters (District Court The Hague 20
April 2009, LJN: BL4455).
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compatible with a position as (deputy) judge, but it is now considered
incompatible by the Council for the Judiciary working group. Some ju-
dicial positions have always been constitutionally incompatible with
membership of any chamber of Parliament (e.g., Hoge Raad).

E. Supreme/Higher Courts

The recruitment and appointment of members of the Hoge Raad takes
place in a way which differs from that in other courts. Selection for
highest judicial office — membership of the Hoge Raad and of the high-
est administrative courts — is largely a matter of co-opting by those
courts themselves. Informally, there is a circle of judges and academics
who may qualify for highest judicial office. Article 118(1) Constitution
provides that members of the Hoge Raad are appointed on a proposal
by the Second Chamber of the States-General. The way this proposal is
made is not very clear. The Hoge Raad itself makes a list of six candi-
dates (the recommendation). Normally the Second Chamber takes the
three highest from that list (the proposal). Very exceptionally the Sec-
ond Chamber departs from the recommendation. As van Koppen and
ten Kate have shown, the number of cases in which a person would not
be recommended by the Hoge Raad but nevertheless be considered by
it is very small, and all but one of them occurred before 1918.12 Very
rarely does the Second Chamber change the order of the recommenda-
tion. In 1975 this happened - for the first time in 20 years — in the case
of Mrs Van den Blink who then in 1976 became the second female
member of the Hoge Raad.'?> In 2011, for the first time in parliamen-
tary history, one parliamentary group (the PVV of Geert Wilders)
openly voted against the candidacy of law professor Ybo Buruma for
the Hoge Raad, on the grounds that he was a member of the Social-
Democratic party and a rather outspoken critic of the PVV.

It is appropriate to highlight the position of the Procurator General at
the Hoge Raad. It is very exceptional or even unique from the point of
view of judicial independence. The Procurator General is an independ-
ent judicial officer, but he is not a judge. He is not under any instruc-
tion from the government or the Minister of Justice. The Procurator
General has a role to play in advising the Hoge Raad — in the form of

122 P, J. van Koppen/J. ten Kate, De Hoge Raad in Persoon, at 91 (2003).
125 The first woman being Mrs. Minkenhof, who was appointed in 1967.
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opinions by him or his deputies, the Advocates General at the Hoge
Raad — as well as in disciplinary proceedings against judges, complaints
procedures, and some other special procedures. As far as we have been
able to discover, the Netherlands is the only country in the world in
which this official is an independent magistrate.

E Conclusion

As follows from the above analysis and also according to the personal
opinion of the author, the most pressing issue for judicial independence
is political involvement in concrete criminal cases. There is notable
pressure on the judiciary by way of public comments by Members of
Parliament on sentencing practices, including attacks on the supposed
partisanship of certain members of the courts.

Another pressing issue is the effect of the new public management on
judicial independence. The way in which lines have been drawn in the
Judiciary Organization Act leaves room for an administration of justice
in which a judicial judgment in a concrete case would not merely be a
matter of application of the law to the particular circumstances in the
case, but also of the application of judicial policy which results from the
co-operation of judges and courts in administrative entities such as
working groups for the development of guidelines with regard to par-
ticular issues of the application of law and judicial law-making. Some of
the problems under discussion here can be solved by a different attitude
in the political arena and within the legislature. The legislature has to
realize that it is responsible for creating general guidelines — and that
that is both a power and a duty - but it must stay clear of concrete
cases.

The Council for the Judiciary was modelled on examples in other coun-
tries — the Scandinavian model. However, it is now following a course
of its own, profiling itself as an efficient manager of an efficient judicial
organization. Its benefits and disadvantages have been the subject of
debate in the Netherlands. That debate has not yet ended, although it is
fair to say that the Council is now an established agency of the Ministry
of Justice. It is perceived by some as the spokesman for the judiciary as
a whole, but this is a misconception. The Hoge Raad is not subject to
the management of the Council, and there is also the Dutch Association
for the Judiciary which acts as a spokesman and a representative of
judges. All in all, the issue of the position of the Council in this respect
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has not been finally settled. Its role in the management of the judiciary
and the structuring of the work processes within and between the
courts is still developing. The tension between judicial independence as
a crucial value in a system characterized by the rule of law on the one
hand, and the requirements of public management on the other, will
certainly remain on the agenda in future years.



Judicial Independence in France

Antoine Garapon and Harold Epineuse™

A. Introduction

Though the independence of the French judiciary has been discussed
for decades, the concerns raised by this topic have changed tremen-
dously over the years. For a long time, as a result of the so-called
French concept of separation of powers,! the debate revolved round the
independence of the judiciary vis-a-vis the legislative and the executive
branches: while the government and Parliament were deemed legitimate
powers, the judiciary, on the other hand, was not elected and thus was
not initially recognized as a power per se, but as a mere authority, the
role of which was strictly limited to applying the law. Furthermore, in
order to shield the legislative and the executive from any intrusion by
the judiciary, courts were prohibited from adjudicating on Acts, Bills
and any other documents issued by the government or Parliament.2 A
parallel court system was thus created to resolve disputes arising out of
administrative acts. This system, which has the Conseil d’Etat at its
head, will not be discussed in this chapter as it is conceived as an
autonomous system of adjudication with a different recruitment and ca-
reer system for its judges, different types of relations between the dif-
ferent court levels, a separate budget, etc. The following sections will
thus deal only with the justice judiciaire which has jurisdiction over

The chapter was written with the assistance of Isabelle Moy and Nana
Mjavanadze.

1 DC 86-224, 23 January 1987, Conseil de la Concurrence.

2 Lois des 16 et 24 August 1790 (Acts of 16 and 24 August 1790). All
French statutes and regulations can be found at <http://www.legifrance.gouv.
fr>. Most of them are translated into English.
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civil, commercial, social and criminal matters, as opposed to the justice
administrative.

While the duality of the court system remains, there has been a gradual
shift in the balance of power between the three branches of govern-
ment. First, the courts are now entitled to check whether legislation
complies with international and European law, even if the national law
was enacted by Parliament after the coming into force of the interna-
tional treaty or European statute.> Moreover, following a 2008 constitu-
tional reform, courts can now decide at the request of a litigant to send
a pending case for constitutional review to the Conseil constitutionnel
the prerogatives of which were recently increased.* The Constitution of
4 October 1958 (the “Constitution”) is the core instrument regulating
judicial independence in France. The rules relating to the recruitment,
promotion, tenure and liability of judges are contained in the ordon-
nance No. 58-1270 of 22 December 1958 (hereafter the “Ordinance”).?
Codes of civil procedure, criminal procedure and of judicial organiza-
tion also contain some provisions about judicial independence.

It must be said also that in France, the term magistrat (magistrate) refers
only to certain categories of judges and includes such judges and prose-
cutors in a single body (in which differences in status apply between
judges and prosecutors). It does not include administrative judges (who
are specifically called magistrats administratifs with a different status),
nor does it include members of the Conseil constitutionnel (equivalent
to a constitutional court) or revenue courts (juridictions des comptes).
Moreover, the status provided by the Ordinance of 1958 applies only to
career judges, and not judges for commercial first instance cases, who
are elected, or judges competent for labour law in first instance.¢ Career
magistrats number approximately 8,000 people and encompass a variety
of judges, some of whom are specialized (juvenile court judges, family
judges, investigating judges, minor criminal and civil cases judges).

3 See Cass. Ch. mixte 24 May 1975, “Cafés Jacques Vabres”; CE 20 Octo-
ber 1989, Nicolo.

4 All information about the constitutional reform can be found on the web-
site of the Senate: available at <http://www.senat.fr/dossierleg/pjl07-365.html>.

For an overview of the role of the Conseil constitutionnel see <http://www.
conseil-constitutionnel.fr>.

5 See S. Guinchard, G. Montagnier, A. Varinard, Institutions juridiction-
nelles, at 169 (9 ed., 2007).

¢ CE ass. 2 February 1962 (Beausse).
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The evolution of the French judiciary since 1958 has resulted in some-
what of a mutual defiance between the political sphere and ordinary
courts, sometimes prone to political activism’ but objectively linked to
an increasing demand for regulation by the population which has more
and more demanded that the judiciary and the individual judge to be a
cornerstone institution. Several constitutional or legal reforms thus in-
creased the role of the judge in France and tried to promote judicial in-
dependence according to European standards.® Then, since 2000 and a
final reform which never came into force, the situation of the French
judiciary has evolved in the eyes of public opinion and politicians. The
first asked for more accountability of judges as a counterpart to greater
independence and prerogatives given to them during recent decades,
and the second expecting judges to focus on new priorities and control
their caseload. Meanwhile, a number of recent scandals involving cor-
ruption or their private lives as well as wrongful conviction cases? have
significantly tarred the image of judges in French public opinion and
opened the way for a new institutional reform focusing on the account-
ability of judges and efficiency of the judiciary. It thus comes as no sur-
prise that the Conseil Supérieur de la Magistrature (the High Judicial
Council or “CSM”), in its Annual Report for 2007, chose to reflect on
the general feeling of mistrust toward the judiciary.’® A first law of
criminal proceedings was enacted in the same year to react to the poor
image of judges in society and to modify some elements of the training
of judges and the CSM prerogatives, until a more extensive constitu-
tional reform sought by new President Sarkozy (who, as a former Min-
ister of Home Affairs, had sought such a reform and had several times
criticized failures of the justice system) and voted on in 2008 by the

7 1d.

8 Opinion 94-2 on the Independence of the Judiciary of the Committee of
Ministers of the Council of Europe and the European Charter on the Status of
Judges elaborated by the Council of Europe played a key role in the evolution
of the protection of judicial independence in France, as well as a means by
which the ideas of French judges’ associations found a place and an instrument
of reference for further national reforms. Available at <http://www.coe.int/le
gal>.

®  Most notably the Outrean case in 2004, available at <http://www.lcp.an.
fr/outreau>.

10 The report is available at <http://www.conseil-superieur-magistrature.fr/
sites/all/themes/csm/rapports/RAPPORT_MAGISTRATURE_2007.pdf>.
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Congress (some key elements of the reform are nevertheless still wait-
ing for implementation acts) can take place.

As bleak as this picture may seem, there is reason to hope. In fact, fol-
lowing the judicial tsunami, as it were, of the last decade, policies have
been implemented to restore trust in the judiciary at both the Parlia-
mentary and Ministry of Justice levels. Because true independence is
based on unquestionable competence as well as integrity, and necessar-
ily implies some degree of responsibility, all aspects of the status and ca-
reer of judges have been and are still being carefully re-examined since
2004, so that we can affirm that France is still involved in a long transi-
tional period. On another hand, some improvements may still be
needed on some aspects which cannot be affected by legislation, espe-
cially in the way the Ministry of Justice and the courts organize and
carry on their relationships.

B. Structural Safeguards
I. Administration of the Judiciary

1. Organs in Charge of the Administration of the Judiciary

France has adopted the “executive model”, meaning that the admini-
stration and management of the judiciary (outside the scope of disci-
pline, judicial appointments and the general prerogatives of Heads of
courts) are under the direct influence of the executive, which in turn, is
accountable to Parliament, the ultimate seat of sovereignty. Specifically,
the Minister of Justice, also called Garde des Sceaunx (“Guardian of the
Seals”) by reference to his historical attributions, heads the Ministry of
Justice or Chancellerie, and manages the “public service of justice”, in
which 72,094 agents are involved.!!

In accordance with the principle of separation of powers, the Minister

of Justice has no judicial powers. His mission consists in addressing is-
sues which arise at a national level and co-ordinating policies relating to

129,349 for judiciary services; 9,027 for judicial protection and the young;
32,139 for the administration of prisons; 1,579 for judiciary policies. C. Baar/K.
Benyekhlef/F. Gélinas/R. Hann/L. Sossin, Modeles d’administration des tribu-
naux judiciaires (2006), available at <http://hdl.handle.net//1866/692>. Les chif-
fres-clés de la Justice (2008) available on the website of the Ministry of Justice at
<http://www.justice.gouv.fr>.
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the judiciary. His prerogatives include the nomination of government
officials within the ministry (among them mostly judges and prosecu-
tors in specialized posts) and court administrators called greffiers, as
well as the nomination and promotion of the great majority of people
working in the courts, at least with a right to propose appointments (in-
cluding judges of ordinary rank). If the formal appointment of judges in
their career is finally in the hands of the CSM, it will be seen neverthe-
less that the Ministry of Justice’s influence in the preparation of the
process is decisive. The Minister, together with the General Inspection
Service (under the Ministry’s authority) and the CSM, also plays a role
in disciplining magistrates, which is subject to oversight for legality by
the Conseil d’Etar (the administrative Supreme Court). Furthermore,
the Minister of Justice is in charge of preparing bills on various legal is-
sues.

The Ministry is organized into six directorates, with a staff composed
almost exclusively of judges at the highest level and in specialized posi-
tions: 1) Civil Affairs; 2) Criminal Affairs and Acquittals; 3) Judiciary
Services; 4) Prison Administration; and 5) Judicial Protection for the
Young. There are a number of additional divisions, such as the General
Inspection of Judiciary Services. Lastly, a “General Registry” (Se-
crétariat général), divided into various sections (Strategy and Perform-
ance; Support and Income of the Ministry; Central Administration;
European and International Affairs; Access to Law and Support for
Victims) was created in 2005 to assist the Minister in carrying out the
modernization and decentralization of the ministry.!2

2. Judicial Council

The Conseil Supérieur de la Magistrature was created by statute on 30
August 1883, and granted constitutional recognition by the Constitu-
tion of 27 October 1946. The role, composition and powers of the
CSM, the general task of which is to assist the President of the Republic
in guaranteeing the independence of the judiciary, are defined in Arts.
64 and 65 of the Constitution of 4 October 1958. The organization of
the CSM has changed dramatically since the constitutional reform of 27
July 1993 and the Law of 5 February 1994, which aimed at addressing a
number of criticisms regarding the independence of the institution. Be-

12 Available at <http://www.justice.gouv.fr/art_pix/1_stat_anur08_2008101
3.pdf>, at 14.
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fore that date, the members of the CSM were appointed by the Presi-
dent, its powers in terms of nomination of magistrates were limited, and
State prosecutors did not even come within the scope of its preroga-
tives. With the loi constitutionnelle No. 2008-724 du 23 juillet 2008 de
modernisation des institutions de la Ve République (the constitutional
law of 23 July 2008 relating to the modernization of the institutions of
the V" Republic), the CSM is about to undergo another significant evo-
lution.

a) Composition

The current CSM, which will serve until the end of January of 2011, is
the last of its kind, because a constitutional reform appoints more lay-
people to it. Apart the President of the République and the Ministry of
Justice, the CSM is composed of 16 members: 12 judges and prosecu-
tors elected by their peers and representing every level in the judicial
system,'3 and four non-judges members appointed respectively by the
President of the République, the President of the House of Representa-
tives, the President of the Senate, and the General Assembly of the
Council of State (Conseil d’Etat, the Supreme Administrative Court).
The members appointed by the President of the House of Representa-
tives and the President of the Senate cannot belong to either chamber,
but the member elected by the General Assembly of the Council of
State is a member of the Council. The CSM is functionally divided into
two divisions of 10 members: five judges, one prosecutor plus the four
non-judges members for the judges division; five prosecutors, one judge
plus the four non-judges members for the prosecutors division. The
two divisions meet once a month in Plenary Meetings. All members are
in office for a four-year non-renewable term.

13 Depending on the division, the CSM is formed by 1) either a judge or a
State prosecutor from the Supreme Court; 2) either a chief president or chief
prosecutor from an Appellate Court; 3) the head of a court of first instance
(president of the court or Prosecutor of the Republic); and 4) three magistrates
from courts and tribunals.
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b) Powers and Functions

The role of the CSM is threefold: a) to assist the President in maintain-
ing the independence of the judiciary; b) to appoint judges; and c) to
ensure the discipline of magistrates.'

aa) Guaranteeing the Independence of the Judiciary

The CSM must report annually on what it is has undertaken to accom-
plish in each of its missions in the shape of an annual report. Acting as a
watchdog for the independence of the judiciary, the CSM has a right to
submit to the President its opinion on any issue relating to the safe-
guarding of the judiciary, whether such opinion is requested or not. For
instance, the CSM has issued an opinion concerning the proposals made
by a commission appointed to reflect on ethics in the magistracy (Opin-
ion dated 20 May 2005) as well as one on the separation of powers fol-
lowing the Outreau case.!’s In addition, the CSM has the duty to inform
judges as well as the Ecole nationale de la magistrature (the National
School of Magistracy or “ENM”) of possible changes in the organiza-
tion of the judiciary or the status of judges. These issues, which involve
both sections of the CSM, are typically discussed in the course of the
monthly meetings.

bb) Appointing Judges

With respect to the appointment of magistrates of the Cour de cass-
ation, Heads of appellate courts and Heads of major first instance
courts, the judicial division of the CSM collects and selects applications,
which are then submitted to the President for his formal signature, after
an interview process and a formal vote among the CSM judicial division
members. As for the appointment of all other judges, the judicial group
is in charge of reviewing and approving the applications submitted by
the Minister of Justice, whose role is thus determinant (the CSM having
little opportunity to check all the candidates’ profiles in this big move-
ment of positions). The judicial group’s decision is binding. The process
for appointing State prosecutors is similar, though here, the CSM divi-
sion’s choice is not binding on the Minister of Justice. In fact, in recent

14 Arts. 64 and 65 of the Constitution.

15 Available at <http://www.conseil-superieur-magistrature.fr/node/48#2avi
s>,
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years, the Minister of Justice has objected to a number of applications
submitted by the State prosecutors’ division. General prosecutors, i.e.
the heads of prosecution at a regional level, on the other hand, are di-
rectly appointed by the Council of Ministers. This difference is not an
issue of judicial independence in itself, but a principal of diarchy apply-
ing to the administration of the courts, it must be understood that
Presidents of appellate courts have to bargain with General Prosecutors
whose career depends entirely on the executive.

¢) Outlook for the Future High Judicial Council

The constitutional provisions relating to the CSM were modified by
Article 31 of the constitutional law adopted in 2008. A new version of
Article 65 of the Constitution was completed according to a law of 22
July 2010, voted on 23 June 2010 and transferred to the constitutional
council who approved the law by a decision of 19 July 2010.16 The new
CSM is expected to become operative at the end of January 2011, after
new elections and appointments of its members.

The composition of the CSM will be extended to more non-judges and
non-prosecutor members who now have a majority in the council. The
President of the Republic, the President of the Parliament and the
President of the Senate will appoint one more member each; also the
National Bar Council will appoint one member. The CSM’s powers
have been extended: the prosecutors’ division will give its (advisory)
opinion on all appointments, including for general prosecutors with the
appellate courts and the Cour de cassation. Lastly, in response to a sug-
gestion made by the CSM 1in its report for 2007, any citizen who deems
that, in the course of proceedings in which he was involved, a judge has
behaved in a way which may entail disciplinary sanctions, has a right to
file a complaint with the CSM directly. However, the complaint must
first be examined by a special committee which will determine whether
the claim is legally founded before passing it on to the appropriate dis-
ciplinary division.

A precision given by the Ministry of Justice at the request of a Member
of Parliament settles that only judges and prosecutors, and no other ju-
dicial staff, are concerned by the new disciplinary proceedings and that
such a procedure can be pursued parallel to a civil action under Article

16 Decision of 19 July 2010, N°2010-611 DC.
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141-1 of the Judicial Code.!” In order to preserve the impartiality of the
disciplinary section the Constitutional Council has decided that presi-
dents of first instance or appellate courts and prosecutors or general
prosecutors, who are members of the CSM, will not hear any discipli-
nary case vis-a-vis judges or prosecutors belonging to their court.

IL. Selection, Appointment and Reappointment of Judges

1. Eligibiliry

Traditionally, judges were appointed after first passing a competitive en-
trance exam for the ENM, meaning that they would enter the judiciary
following their initial training at a fairly young age, typically around 27
years old. While this is still the prevailing route to the magistracy, there
have, over the past 20 years, been political as well as legislative efforts to
promote alternative paths to the profession and diversify the judicial
body. Thus, there are now two paths to becoming a magistrate: 1) by
first being admitted to the ENM as “junior judicial officers” (auditeurs
de justice); or 2) by being almost directly admitted to the magistracy.
This system largely depends on the will of the Ministry of Justice which
decides annually how many posts will be made available in which cate-
gory. The fact is that in recent years fewer positions have been made
available in the first category so that the recruitment of new judges and
prosecutors has been diversified in age and experience.

a) Admission to the ENM

Applicants to the ENM are admitted either (aa) by passing one of three
competitive exams'® or (bb) by title. All applicants, however, must be

17 Rep. Min. N°66005, JOAN Q 13 July 2010.

18 The subjects covered by the competitive exam are the following: 1)
“knowledge and understanding of the contemporary world” (essay on a current
issue from a legal, historical, social and philosophical standpoint); 2) civil law
(which notably includes legal sources, family law; torts; contracts, property;
trusts and estates) or civil procedure; 3) criminal law or criminal procedure; 4)
Organization of the State, the judiciary, civil liberties and public law; 5) Euro-
pean and international law; 6) commercial and labour law; 7) a report based on a
variety of documents (newspaper articles, judicial decisions, statistical data, etc);
8) foreign language; 9) a “real-life situation” (mise en situation). Several candi-
dates are given the same set of facts, on which they must individually make a
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French citizens, in full possession of their civic rights, of good charac-
ter, physically fit, and must not have any disease which could give rise
to a protracted leave of absence.!

aa) Admission through Competitive Exams

There are three kinds of competitive exams, for which the education
and age requirements differ. With respect to the first, applicants must be
under 31 years old, of French nationality and must have completed at
least four years of undergraduate study, or have graduated from certain
schools (e.g. Ecole Normale Supérieure, Institut d’Etudes Politiques).2
There is no prerequisite of a legal education. For the second competitive
exam, applicants must be civil citizens or in the military with four
years’ professional experience, and must be under 46 and 5 months.2!
Applicants taking the third competitive exam must be under 40 and
have either worked for eight years, served as an elected representative,
or exercised judicial powers as a lay judge, for instance in an industrial
or commercial tribunal.2

bb) Admission by Title

Applicants must be over 31 but under 40, and have either: 1) a master’s
degree in law, economics or social sciences and fours years’ experience
in the legal, economic or social field; 2) a doctorate in law and a master’s
degree in another subject; or 3) a master’s degree in law, and at least
three years’ experience as a teaching assistant in law.2> Before the Loi
organique (organic law) of 5 March 2007, judicial officers admitted by
title used to be limited to 1/5 of the number of officers admitted
through a competitive exam, but now represent 1/3.

decision and then discuss it with the others and before a jury. The debate is fol-
lowed by an individual interview with a jury, during which the candidate makes
a presentation on a current topic and has a discussion with the jury on his or
her background, motivation, etc.

19 Article 16 of the Ordinance (Ordonnance No. 58-1270 of 22 December
1958).

20 Article 17 section 1 of the Ordinance.
21 Article 17 section 2 of the Ordinance.
22 Article 17 section 3 of the Ordinance.

25 Article 18 section 1 of the Ordinance.
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cc) Education at the ENM

Upon admission to the ENM, students are appointed as junior judicial
officials, not magistrates, who nevertheless are considered part of the
judiciary and paid accordingly.?* During this three-year probationary
period, junior judicial officials receive both an academic and a practical
education, and are regularly subject to evaluation.?s Academic education
itself is comprised of general training (with courses on topics such as
ethics, justice and the media, legal medicine, discrimination, etc.) as well
as specific training in preparation for the exercise of their future office.
For instance, for junior judicial officials about to become State prosecu-
tors, the specific judicial training (enseignement fonctionnel) includes
sessions on the supervision of investigations, on the criminal liability of
minors, etc. As far as practical education goes, junior judicial officials
must undertake several internships, including one in a law firm, as well
as in a police station and in a prison. Towards the end of their education
at the ENM, junior judicial officials take a ranking exam (examen de
classement) and, based on their results and the recommendations of the
jury, a group of people entitled to decide on the quality of the candi-
date, they choose which post they would like to apply for, and submit
their request to the Minister of Justice. It should be noted that follow-
ing the Organic Law of 2007, the jury may also declare any reservations
they may have about certain candidates.2

b) Direct Admission

Although the law of 5 March 2007 has increased the number of poten-
tial judges admitted by this route (1/4 instead 1/5 of the total number of
judges entering the second rank, and 1/10 instead of 1/15 of judges
promoted to the first rank), direct admission remains very restricted.
First, only certain categories of people, including attorneys, clerks, and
law professors, may apply.?” Secondly, applications are submitted to a
“selection committee”, which decides which applicants will follow the
recruitment process. Under the Law of 5 March 2007, there is now a
mandatory probationary period for all eligible judges, after which the

24 See infra B. IV. Remuneration.

%5 See website of the ENM for complete details, available at <http://www.
enm.justice.fr>.

26 Article 21 of the Organic Law of 5 March 2007.
27 Article 25 of the Ordinance.
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jury of the ENM delivers an opinion on whether the person is suitable
for exercising judicial functions.

2. The Process of Judicial Selection

The selection of candidates for judicial positions arises out of the junior
judicial officials” results at the ranking exam or, with respect to judges
directly entering the magistracy, the decision of the selection commit-
tee. In addition, the jury makes recommendations or reservations con-
cerning the positions they see candidates as being fit for. On the basis of
candidates’ requests and those views, the Minister of Justice will post
applications for each vacant judicial position, and in turn the President
of the Republic will appoint judges to those positions.

During their first two years at the ENM, junior judicial officials receive
a very thorough education, with the emphasis not only on the profes-
sional skills required for each kind of function in a judge career but also
on the role of judges and the judiciary. In addition to the training re-
ceived before their appointment, prospective judges are trained specifi-
cally in preparation for their future office.2s While there is still not
enough emphasis on the learning of procedural rules according to some
scholars,? generally speaking, training has been significantly enhanced
by recent legislation.

Though there are no regulations regarding minority or gender represen-
tation, the ENM provides statistical data on the number of female vs.
male candidates and appointed judges. Overall, there is an overwhelm-
ing majority of women in the magistracy, which is particularly remark-
able given that women were not allowed to enter the profession until
1946.

3. Length of Office and Reappointment

Once appointed judges have served their probation period there is no
system of reappointment in France. As a rule, judges stay in offices for
40 years, whereupon they retire.

28 See supra at B. II. 1. a. cc. Education at the ENM.
2 Guinchard/Montagnier/Varinard (note 5) at 171 et seq.
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III. Tenure and Promotion

1. Tenure

Tenure is one of the main aspects, if not the main aspect, of the differ-
ence in status between judges and State prosecutors. Once they are ap-
pointed, judges cannot be removed (principe d’inamovibilité).* This
means that judges are protected against arbitrary removal, transfer and
suspension. They do not, however, have tenure for life and may be in-
structed to retire, discharged for disability or subjected to disciplinary
sanctions.

2. Promotion

The promotion of judges is governed by the Ordinance and Decree 93-
21 of 7 January 1993. The hierarchy within the judiciary system has
been simplified and there are now only two ranks and three levels of
positions: the first rank, the second rank and the “unranked” offices
(hors hiérarchie).3!

a) Promotion of Ranked Judges

For a judge to be promoted from the second tier to the first tier, he
must 1) comply with certain seniority prerequisites, and 2) be listed on
the “promotion table” (tablean d’avancement) established by a “pro-
motion committee” (Commission d’avancement) composed of 20 mag-
istrates (16 elected by their peers and four ex officio).32 The promotion
table is based on an evaluation of the judge’s performance by his or her
superior, the judge having had an opportunity to be heard.®® Each se-
lected judge receives the promotion table, which, for transparency pur-
poses, is published in each court area. Judges who have been promoted
to a higher rank or office are appointed by decree of the President,
upon the proposal of the Minister as approved by the CSM. Magistrates
who have not been promoted can request that their names be inscribed
on the promotion table (provided, however, they meet the seniority re-

30 Article 64 of the Constitution and Article 4 of the Ordinance.
31 Law No. 2001-539 of 25 June 2001.

32 Article 35 of the Ordinance.

3 Article 19 of the Decree of 7 January 1993.
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quirement). Lastly, second-tier judges may not be appointed to first-tier
positions in a court area where they have held an office for more than
five years. By imposing a certain degree of mobility, this rule aims at
preserving the independence and impartiality of judges. Apart from be-
ing promoted to a higher rank, judges may be chosen to perform certain
duties (e.g. office of the president), regardless of their rank. “Ability
and selection lists” for possible appointments are thus sent to the CSM
and to the chief presidents of the Cour de cassation and appellate courts.

b) Promotion of Unranked Judges

A first-tier judge may apply for an “unranked” office provided, how-
ever, he or she has held two first-tier offices in two different jurisdic-
tions. Unranked judges are appointed without reference to the promo-
tion committee, either with the prior agreement of the CSM (avis con-
forme) or simply upon its proposal (judges at the Cour de cassation,
chief presidents of appellate courts, and presidents of certain great in-
stance tribunals).3*

IV. Remuneration

1. Remuneration

Judges belong to the highest rank of the French civil service and are
paid accordingly, in a timely manner, depending on their rank in the ca-
reer evolution. Salaries are determined in advance by the Ministry of
Justice, based on ranking, seniority and the specific duties performed.
According to the official ranking grid for the year 2008, the starting sal-
ary is 31,200 EUR and can go up to 103,600 EUR. Judges can thus pro-
vide a comfortable living for themselves and their families. Junior judi-
cial officials are entitled to a monthly compensatory allowance,? the
gross amount of which is currently 19,700 EUR.

3 As far as public prosecutors are concerned, the CSM’s opinion is not
binding on the Chancellor, and is not even requested for higher offices (e.g.
general prosecutor), which are assigned directly by the Council of Ministers.

3 Article 17 section 1 of the Decree of 7 January 1993.
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2. Benefits and Privileges

In addition to their salaries, judges receive substantial benefits and
privileges, with bonuses amounting to 41% of their monthly salaries
(and 47% in the future’). One major bonus is the prime modulable
(flexible bonus), which is designed to take better consideration of the
individual merit of each judge and his contribution to the good per-
formance of the judiciary. This type of bonus was initially awarded
only to members of the Cour de cassation but was extended to other
magistrates in 2003. Flexible bonuses are based on monthly gross salary
and range from 5% to 9% depending on the magistrate’s position and
evaluation of the performance of his duties, cases dealt with in a year
etc.

Additional benefits and bonuses may apply depending on the judicial
office or duties in question, or on special circumstances. For instance, a
biannual bonus is allocated to magistrates who take on the workload of
absent colleagues. Also, judges who work overseas, are seconded to in-
ternational organizations, or within the Ministry of Defence receive
bonuses in the form of years of service, and thus rise more quickly in
ranking. In order to encourage mobility overseas, the salaries of judges
appointed to France’s overseas departments and territories are substan-
tially increased, with a rise ranging from 40% for the islands of Guade-
loupe and Martinique to 105% for the islands of Wallis and Futuna.
Judges who work in those remote areas receive additional benefits such
as allowances, tax benefits, moving costs, etc.

3. Retirement

Judges® retirement pensions are included in common system of civil
service pensions, judges and military personnel being treated as a sepa-
rate category.”’” Retirement pensions are based on the judge’s profes-
sional record, though their amount may not exceed 75 to 80% of the
judge’s last salary. Since 1 January 2005, allowances and bonuses have
been taken into account in the calculation of retirement pensions, which
results in a substantial increase.

3 Declaration of the Minister of Justice at the congress of the Union des
Syndicats de Magistrats, held at Reims on 18 October 2002, Les Annonces de la
Seine, 21 October 2002, at 6.

37 For full detail see <http://www.retraites.gouv.fr>.
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V. Case Assignment and Recusal

Cases are statutorily assigned to a particular jurisdiction on the basis of
material jurisdiction (i.e. the nature of the case and the level of jurisdic-
tion), territorial jurisdiction (except where only one jurisdiction is
competent), and/or personal jurisdiction (e.g. minors, military, etc.).
Once the jurisdiction of a particular forum is established, the head of
the court is in charge of assigning the case to a particular magistrate,
based on objective criteria such as the judge’s special skills and availabil-
ity. There is no random system of case assignment.

When issues of independence or impartiality arise in the course of pro-
ceedings, cases can be reassigned to another judge by various mecha-
nisms.? First, where a judge has reason to believe he may be biased to-
wards one of the parties, he must refrain from taking part in the deci-
sion and ask to be replaced by another judge.? Second, the parties have
a right to challenge their judge (récusation), provided they show evi-
dence of bias,* and comply with certain procedural requirements.*! The
judge must immediately refrain from any action on the case but can
have the recusal proceedings reviewed by an appellate court. Where the
request for recusal is rejected, the petitioner may be subject to a fine of
up to 1,500 EUR, in addition to any claim for damages. Lastly, a case
may be transferred to another jurisdiction where it is inappropriate for
an otherwise competent judge to take part in a decision under the cir-
cumstances.”? Transfers may be decided on where there is evidence of
bias on the part of several judges or the entire tribunal (renvoi pour
cause de suspicion légitime), or as a matter of public policy (sireté pub-
lique).

3 Under certain sets of circumstances, it is considered improper for a judge
to even exercise his or her functions, and it is thus simply prohibited. For in-
stance, in the interest of an impartial judgment, judges who are affiliated or re-
lated (up to the uncle/nephew degree) may not sit on the same bench. Likewise,
a judge may not participate in a decision where he or she is affiliated or related
to counsel for one of the parties.

39 Article 339 of the New Code of Civil Procedure.

40 In accordance with European legislation, there is no restriction on the
definition of bias.

41 See Article 342 of the New Code of Civil Procedure.

42 Arts. 356-365 of the New Code of Civil Procedure and Article 363 of the
Code of Criminal Procedure.
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Statistical data show that requests for recusals have significantly in-
creased in recent years. However, basing itself on the high volume of re-
jections of such requests, the CSM, in its opinion of 11 March 2004,
pointed out that motions for recusal were often unjustified. According
to the CSM, the abusive resort to recusals can be accounted for by a
party’s desire to obstruct and delay the proceedings. It can also be
viewed as an attempt to choose one’s judge by process of elimination of
other magistrates as well as to cast doubt on the Court’s impartiality.

VL. Judicial Conduct Complaint Process

In France, there is no formal procedure for complaints against judges
apart from disciplinary proceedings. There is, however, an alternative
path for resolving conflicts with judges, which consists of resorting to
the national Ombudsman (Médiateur de la Républigue).** Anyone may
file a complaint relating to the behaviour of a judge (excessive delay,
etc.) and the procedure is free of charge. Complaints are first reviewed
either by a Member of Parliament or by an Ombudsman’s associate,
who will either deal with the matter himself or pass the file along to the
Ombudsman. The Ombudsman may then initiate disciplinary proceed-
ings, or at least request an explanation within a given time.

In addition to this informal complaint process, citizens may file claims
relating to judicial conduct in the form of formal proceedings, though
such proceedings are never initiated directly against judges themselves
but always via or against the State.* Among the various actions avail-
able to citizens, only those based on special liability rules are required
to follow specific procedural rules.

4 Available on CSM website, available at <http://www.conseil-superieur-
magistrature.fr>.

4 A Médiateur de la Republique was first put in place in 1973, with a view
to improving relations between the administration and citizens. The Médiarenr
is appomted for a six-year term and may not be removed. His missions include
reviewing rules and procedures which appear to be inadequate, as well as re-
flecting on acts of misconduct, and making suggestions. Neither the administra-

tion nor the government may give instructions to the Médiateur, who is an “in-
dependent authority”.

4 See infra B. VIL Judicial Accountability: Discipline and Removal Proce-
dures.
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The current reform of the CSM empowers the Council to receive com-
plaints on a judge’s misconduct which could be a basis for disciplinary
action. Details of both the process and the CSM’s technical ability to
undertake it (human resources and budget consequences) are unavail-
able yet, as they are still before the Parliament.

VILI. Judicial Accountability: Discipline and Removal Procedures

1. Formal Requirements

Where a judge may have committed a breach of duty relating to his
status, of honour, tact or dignity, the Minister of Justice, the chief presi-
dents of the various appellate courts and the General Prosecutor are en-
titled to initiate disciplinary proceedings for a “disciplinary offence”
(faute disciplinaire).*s Furthermore, this right has been opened to any
citizen who, in the course of proceedings, deems that a judge has vio-
lated a disciplinary rule while performing his duties. Breaches of a
judge’s professional obligations include bias and professional negli-
gence. In addition, any private conduct by the judge which could reflect
poorly on the image of the judiciary (e.g. theft, alcoholism, etc.) may
constitute a breach of the judge’s obligations in his private life. Judges
are not liable for any error in interpreting or applying the law.

2. Disciplinary Proceedings

With respect to judges, proceedings are brought before the CSM, which
acts as disciplinary council and is chaired by the Chief President of the
Cour de cassation.” Following an investigation conducted by the In-
spector of Judiciary Services and supervised by the Minister of Justice,
the Chief President or the Minister of Justice presents the facts to the
CSM, which, in turn, will appoint one of its members (rapporteur) to
carry out an investigation and submit a report. In the course of the in-
vestigation conducted by the CSM, the defendant is heard by one of his
peers, and in some cases by the plaintiff and the witnesses.* Once the

46 As defined in Article 43 of the Ordinance.

47 Article 65 section 6 of the Constitution; Article 50 section 2 of the Ordi-
nance.

4 Tt should be noted that the gap between the budget of the Ministry of Jus-
tice and those of the CSM necessarily impacts on the way investigations are



Judicial Independence in France 291

investigation is completed, the defendant is summoned to a public hear-
ing. The director of judiciary services speaks on behalf of the Minister
of Justice, whereupon the rapporteur reads his report. On the basis of
this report, the CSM will deliberate in camera but give its decision in
public. The decision, which must be legally reasoned, is immediately
enforceable, the Minister of Justice having no choice but to execute the
sanction.*

3. Judicial Safeguards

Under French law, Article 6 of the European Convention of Human
Rights does not apply to disciplinary proceedings relating to magis-
trates, and thus defendants do not have, for instance, a right to summon
a particular witness. However, pursuant to the Ordinance as well as the
case law of the Conseil d’Etat,’® magistrates are granted a number of
guarantees of a fair trial. As soon as proceedings have been begun, the
defendant is entitled to access the entire file built up against him.5! The
defendant is granted a fair hearing in the course of the investigation and
is subpoenaed to attend the proceedings, though he may exceptionally
be represented by somebody else. He may defend himself or be assisted
by one of his peers or a lawyer. The defendant may not be subjected to
searches or seizures. Magistrates are not entitled to defend themselves at
the stage of the preliminary investigation, though they benefit from cer-
tain guarantees (fair hearing, access to the letter of the Minister of Jus-
tice, to reports written by their supervisors and other evidence, briefing
on the disciplinary proceedings, etc.).>2

conducted. This is even more of a concern in light of the fact that the investiga-
tion led by the Inspector of Judiciary Services is monitored by the Minister of
Justice, not by the CSM, which may not examine facts which were not submit-
ted in the course of the preliminary investigation.

4 Disciplinary proceedings initiated against prosecutors are carried out in
the same fashion, except for the fact that, here, the disciplinary council is com-
posed of members of the prosecutors’ division and chaired by the General
Prosecutor. The key difference, however, is that, the CSM will simply submit an
opinion, based on which the Minister of Justice will decide what sanction to
execute.

50 See notably CE 18 December 1936 (Hurlanx); CE 22 November 1946
(Maugain); CE 14 March 1975, (Roussean).

51 Arts. 51 and 63 of the Ordinance.

52 Information Bulletin of the Cour de cassation, 15 June 2000, at 15 et seq.
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Disciplinary decisions, whether they apply to judges or to State prose-
cutors, are always subject to legal review by the Conseil d’Etat. How-
ever, the scope of the review differs greatly. With respect to decisions
applicable to judges, the Conseil d’Etat acts as a juge de cassation, mean-
ing that the review will cover the formal legality of the decision (com-
petence and procedure) and its substantive legality, limited however to
the legal qualification of facts. With respect to State prosecutors, on the
other hand, the Conseil d’Etat, as a juge de ’exces de pouvoir (judge of
the abuse of power), will, in addition to the review described above,
also make sure that the sanction inflicted is not clearly disproportionate
to the offence (erreur manifeste d’appréciation de la gravité de la sanc-
tion par rapport a la faute). Furthermore, the Conseil d’Etat has gradu-
ally expanded the scope of the review of disciplinary decisions against
State prosecutors,’? which only enhances the discrepancy between the
levels of protection for the two kinds of magistrates.

4. Sanctions

Disciplinary sanctions include the following: reprimand added to the
judge’s file, transfer, withdrawal from certain duties, downgrading, de-
motion, forced retirement or termination of office, revocation with or
without pension benefits.>* In addition to initiating disciplinary sanc-
tions, chief presidents (with respect to judges) and general prosecutors
(with respect to prosecutors) may give warnings to bring to the atten-
tion of the authorities certain facts which could disrupt the smooth
functioning of the judiciary.

5. Practice

Based on the Report of the CSM for 2007, while there is evidence of
breaches of duty on the part of judges, very few proceedings are actu-
ally initiated. Not surprisingly, chief presidents of appellate courts seem
to be reluctant to bring actions against judges in their courts, lest their
actions may not succeed and thus their authority be shaken. As a result,
in the eyes of the general public, judges seem to belong to a self-
protecting profession. To address this issue, the CSM had suggested

53 See in particular CE 23 October 1995 (M. de Chaunac de Lanzac); CE 20
June 2003 (Stilinovic); CE 18 October 2000 (Terrazil).

54 Article 45 of the Ordinance.
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that the procedural rules of disciplinary proceedings be amended so as
to allow any citizen to bring an action against a judge, provided, how-
ever, that the claim passes muster with a qualified committee. This right
was indeed created in the constitutional law of 23 July 2008, though the
conditions of its exercise are still under discussion.5

VIIL Immunity for Judges

Magistrates do not benefit from any immunity with respect to acts per-
formed outside the scope of their judicial activity. In addition, judges
may be subject to discipline for their private actions, should those ac-
tions tar the image of the judiciary.’ Strictly speaking, with respect to
acts performed within the scope of judicial functions there is no immu-
nity either. In practice, however, judges are arguably immune to any
kind of liability. First, as in virtually all legal systems, judges may not be
held liable for mistakes made in their judgments, but, in return, the par-
ties have the option of appealing a decision they consider unfair. Mis-
takes made by judges are thus “naturally” corrected through a system
of “double jurisdiction” (double degré de jurisdiction).

In some cases, this mechanism does not suffice to compensate for judi-
cial errors, especially once a final judgment has been reached. In an at-
tempt to address this issue, while at the same time protecting judges
from preposterous claims, specific liability rules have been put in
place.’” Under this framework, (1) the State is responsible for judges’
negligence under the theory of a defective judicial public service, but (2)
not where judges are personally at fault (2).

1. Liability of the State for Defective Judicial Public Service

The State is liable for any injury caused by a defective judicial service,
insofar as such damage results from an “act of gross negligence” or a

55 For more details on the current status of the implementation law, see Pro-
jet de loi organique relatif a Papplication de article 65 de la Constitution, dated
10 June 2009.

56 See supra B. VIL Judicial Accountability: Discipline and Removal Proce-
dures.

57 Article L. 781 section 1 § 1 of the COJ.
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“denial of justice”.’® While gross negligence used to be narrowly de-
fined, recent case law has broadened its scope, thus making it easier for
the plaintiff to prove.®® Under the current definition, gross negligence
consists in any shortcoming based on one or several acts, tending to
show that the judicial public service is not competent to accomplish its
mission. A denial of justice is established where a judge refuses to an-
swer a claim or does not make any efforts to decide the case within a
reasonable time. In the modern trend, denial of justice is construed
more broadly and consists in the breach, on the part of the State, of the
task of fulfilling its “duty of judicial protection”.®" For instance, the
State has been held liable for denial of justice where a judge was unable
to estimate the amount of damages.! The State also endorses judges’ re-
sponsibility in the event of a judicial mistake or where a person has
wrongly been temporally detained.¢

2. Personal Liability of the Judge for Personal Tort

Magistrates are liable only for their personal torts. Though “personal
tort” is not statutorily defined, Article 11 section 1 of the Ordinance
specifies that the personal offence must relate to the operation of the
judicial public service. Moreover, pursuant to the Giry case,® personal
tort, as opposed to gross negligence, is characterized by an intent to
harm. As previously indicated,* claims based on personal tort can only
be made by the State, following an action brought by a citizen. Given
that there is no evidence of such proceedings, judges are de facto im-
mune from prosecution with respect to their official actions.

58 Article L. 781 section 1 § 1 of the COJ.
5 Cass. Ass. Plén., 23 February 2001.

%0 The phrase was coined by Louis Favoreu in Du déni de justice en droit
public francais, LGD], at 534.

61 Cass. 3e civ. 6 February 2002.

02 See supra B. VI. Judicial Conduct Complaint Process.
63 Civ. 2e, 23 November 1956.

04 See supra B. VL. Judicial Conduct Complaint Process.
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IX. Associations for Judges

1. Associations

Though there are several associations of specialized judges, there is no
association for magistrates in general, only unions. Specialized associa-
tions include the Association Francaise des Magistrats Instructeurs
(French Association of pre-trial investigation judges or “AFMI”). Their
mission is to review all legal and judicial reforms and to defend the in-
terests of investigating judges. With the reform bill relating to the juge
d’instruction or preliminary investigation phase judge, the AFMI has
been particularly active in recent months and was consulted by the gov-
ernment. The Association des Jeunes Magistrats (Association of Young
Magistrates) includes 173 members¢ and is open to all judges, including
junior judicial officials. It organizes forums and monitors judiciary re-
forms. Lastly, the Association des Magistrats de la Jeunesse et de la Fa-
mille (Association of Magistrates of Youth and Family) researches legal
and judiciary issues on children and families among others.

2. Unions

Unions of judges have played an increasingly important role over the
years, notably vis-a-vis the Administration and the CSM. The Union
syndicale des magistrats (“USM”) and the Syndicar de la Magistrature
(“SM”) are the two major unions, representing roughly 60% and 30%
of magistrates, respectively (a former association called APM no longer
exists). Membership is voluntary. Though officially neutral, with gen-
eral missions (to ensure the independence of the judiciary, reflect on the
recruitment and training of judges, defend professional interests of the
judiciary), the SM is clearly left-wing oriented while the USM leans
moderately to the right.

Unions are not explicitly addressed by the 1958 Ordinance but, pursu-
ant to Article 10, judges are prohibited from going on strike and from
gathering to collectively impede or obstruct the operation of courts. In
practice, however, tensions with the Minister have recently resulted in
strikes and demonstrations. As far as resources are concerned, unions
are adequately equipped for their needs, which remain rather modest.
For instance, the USM has a union office, with a landline, a computer
and an internet connection. Moreover, union representatives benefit

05 Available at <http://www.jeunesmagistrats.fr>.
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from reduced judicial obligations in order to pursue their political ac-
tivities.

X. Resources

Pursuant to the Law of Finances for the year 2008, 6,519 billion EUR
were then allocated to the Ministry of Justice, i.e. 4.5% more than for
2007, and 1,615 jobs were created.’6 These figures are remarkable in
light of the fact that the national budget was increased by only 1.6%
(i.e. the inflation rate) and that the State abolished 22,900 jobs. Specifi-
cally, 400 jobs were created (including 187 positions of magistrates and
187 clerks), 121 million EUR were allocated to the refurbishment of
buildings for the judiciary, and 67 million EUR to new technologies
(digitization of criminal files, electronic exchanges with law firms in
civil matters, video-conferences). Though there is arguably a political
will to fund the judicial system better, the budget represents only 1.83%
of the State budget (amountmg to approximately 355 billion EUR for
2008). The most serious issue is the heavy workload of maglstrates,
which contributes to a persistent malaise within the profession. For in-
stance, in 2007, there were 8,140 magistrates, assisted by 10,355 clerks
and 22,215 civil servants to tackle 1,099,043 civil cases and 4,903,537
criminal cases.’” As far as offices and courtrooms are concerned, though
they could definitely be modernized, they provide a working environ-
ment which is adequate overall.

C. Internal and External Influence
I. Separation of Powers

1. Safeguards Against the Legislative Branch

As a rule, the legislative branch may not interfere in the adjudication of
cases brought before the courts. There are, however, a number of excep-
tions to this principle.

6 Available at <http://www.justice.gouv.fr/art_pix/1_budget2008.pdf>.

7 Available at <http://www.justice.gouv.fr/index.php?rubrique=100548&ssr
ubrique=10303>.
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a) Interpretative Laws

This kind of regulation aims at interpreting and specifying the meaning
and scope of a law which is already in existence. Interpretative laws are
by nature retroactive. The issue with such laws is that they can be
passed by the legislature at the time of a particular case, thus having a
direct impact on the outcome. The Cour de cassation has criticized such
abuses.s

b) Retroactive Laws

Retroactive laws are forbidden with respect to criminal matters except
where such laws would be in favour of the defendant. Though they are
authorized for civil matters, they are relatively rare due to their contro-
versial nature. The Cour de cassation has even stated that retroactive
laws must serve a pressing general interest.®

¢) Validating Laws

Validating laws are meant to validate a regulation or a decision by the
government, and are voted on by Parliament at its request. This type of
intrusion by the legislative is rather frequent, especially with respect to
administrative courts. Based on the case law of the Conseil constitution-
nel, such laws are authorized provided they serve a pressing general in-
terest and are limited in scope (i.e. they are not applicable to adjudicated
cases).

d) Laws of Amnesty

Laws of amnesty operate as a prohibition to any criminal action. When
such laws are passed in the course of a trial, they are a major encroach-
ment on the independence of judges. Though validating laws were
deemed constitutional,” a complete end to any kind of investigation in-
cluding civil proceedings infringes the International Covenant on Civil
and Political Rights of 1966, pursuant to which States must ensure that
any person whose rights or freedoms are violated shall have his right

8 Cass. 1ere civ., 9 July 2003.
0 Cass. Ass. Plén., 23 January 2004 (Le Bas Noyer ¢/Castorama,).
70 DC 89-258, 8 July 1989 (Dix de Renaunlr).
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determined by competent judicial authorities and to develop the possi-
bilities of judicial remedy.”

2. Safeguards Against the Executive Branch
a) Constitutional Protection

The constitutional protection of judges is twofold. First, the President
of the Republic is the guarantor of the independence of the judicial au-
thority.”2 Secondly, every time the status of magistrates was about to be
amended, the Constitutional Council checked that the law at stake
complied with judicial independence and equality among judges.

b) A Specific Status: Recruitment, Promotion, Tenure

The Ordinance of 1958 creates a status for all magistrates which aims to
preserve the independence of judges. Professional judges are appointed
by passing a competitive exam. Promotions are decided not only by the
executive but also by advisory boards, where magistrates are repre-
sented. Most importantly, promotions are transparent. Thirdly, judges
are irremovable,”” meaning that they cannot be transferred to another
post without their consent. Though technically part of the same judicial
body, State prosecutors are first and foremost agents of the executive
branch, and are thus subject to a less protective statute. Not only can
the executive have an influence on promotion and disciplinary matters
relating to State prosecutors but it has the power to remove them from
office.

¢) The CSM, a Watchdog of Judicial Independence

The same discrepancy permeates the CSM. Indeed, while the judicial
division acts as a fully-fledged disciplinary jurisdiction, and is endowed
with real powers in terms of appointment, the prosecutors’ division is at
best consulted by the government, which may act as it wishes with re-
spect to promotions and sanctions. Furthermore, it is critical to ensure

7 A. Seibert-Fohr, Prosecuting Serious Human Rights Violations, at 37-45
(2009).

72 Article 64 of the Constitution.
73 Article 4 of the Ordinance.
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not only the constitutional independence of the CSM, but also its effec-
tive independence. The fact is that a lot could be done in that respect,
notably by reducing the workload of magistrates sitting on the CSM in
order for them fully to perform the duties relating to their mandates.

IL. Judgments

1. Basis

Under the French concept of judicial power, the judge is seen as a
mouthpiece of the law, his role being strictly limited to the application
of the law. Though judgments are technically based exclusively on law,
there are significant exceptions to the rule. In some cases, judges are en-
couraged to take into account the actual situation of the parties toward
one another, in particular in connection with consumer contracts.
Moreover, judges are often compelled to give decisions where the law is
silent. Lastly, one cannot but acknowledge that there is, among a small
number of judges, a trend to promote their own political views through
their decisions (e.g. on the statute of limitations relating to the use of
corporate property). This issue was actually raised by the Minister of
Justice in the course of his speech to the ENM class of 1997.

2. Practice

Statistics on acquittals are published annually by the Minister of Justice.
For the year 2007, acquittals accounted for 529 of the 85,375 releases
(0.6%).7

3. Structure

In keeping with the idea that the role of the judge is confined to apply-
ing the law, French legal decisions are structured as syllogisms, with the
applicable law in the premise, the facts at issue in the major part (mo-
tifs), and the resulting decision in the final part (dispositif). Moreover,
judgments are very concise and impersonal, with no room allowed for
dissenting opinions. However coherent and well-reasoned judgments
may be from a substantive standpoint, the truth is that they remain ab-

7 Les chiffres-clés de la Justice (2008), at 29.
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struse for the layman. This is not so much due to the presence of ar-
chaic or technical terminology, but rather to the convoluted syntax that
presides over all legal decisions. It should be noted that there is a gen-
eral awareness of the problem and the clarity of law has been deemed a
constitutional principle.’” Recent decisions show that change is under-
way.

4. Public Access

The rule of publicity of proceedings stems from both national and in-
ternational law,”6 and applies to judicial decisions as well as proceedings.

a) Publicity of Proceedings

Proceedings in all civil, criminal and administrative jurisdictions are
held in public. There are, however, exceptions to the rule, in particular
with respect to criminal proceedings. First, pursuant to the rule of se-
crecy of the investigation (secret de Iinstruction — Article 11 of the
Code of Civil Procedure), the investigation of crimes and misdemean-
ours takes place in the office of the investigating magistrate (juge
d’instruction) and everyone participating in the investigation has a duty
to keep any relevant information confidential. In practice, the rule of
secrecy of the investigation does not apply to the defendant, whose
lawyer has access to the file. Moreover, there is current debate on
whether some information should be disclosed to the public in the in-
terests of the defendant’s rights. To address this issue, the prosecutor
has been granted the right, as a matter of course or at the request of the
parties, to disclose objective information derived from the investigation.
Secondly, proceedings take place in camera when morality, law and or-
der, the interests of minors or the protection of privacy is at stake, or
when publicity may contravene the interests of justice. Sentencing is
done i camera, unless the defendant has requested otherwise.

Media coverage is generally not allowed, and while faithful reports of
the proceedings are authorized, the use of visual and recording devices

75 DC 2000-437, 19 December 2000.

76 Article 10 of the Universal Declaration on Human Rights of 10 December
1948 and Article 6 of the European Convention on Human Rights.
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is forbidden.”” Trials may, however, be broadcast under certain re-
stricted conditions. For instance, under Law No. 85-699 dated 11 July
1985, the sound and visual recording of trials is allowed for purposes of
historical archives or in the interest of public information with the prior
agreement of the parties and the prosecution. To date, only a few cases
(including the Barbie, Thouvier and Papon trials) have been recorded. It
should be noted that it was recently suggested, in a report submitted to
the Minister of Justice, that proceedings be more publicized, within the
boundaries of the interests of the judicial system and the parties.

b) Publicity of Judgments

Judgments are also public and may be read out loud in the course of a
public hearing or kept at the clerk’s office for public access.” Some pub-
lications, such as the Public Records, are meant to inform third parties.

III. Improper Influence on Judicial Decisions

There are no systematic mappings of such improper influence in
France. Some disciplinary cases demonstrate that it does exist, and that
safeguard mechanisms of alert and treatment are not sufficient to avoid
such influence from growing and jeopardizing the right to a fair trial.

IV. Security

Court security measures are rather basic in France. Usually, they are
limited to metal detectors at the entrances to court buildings and iden-
tity control by police officers. In 2008, 39 million EUR were allocated
to security in courts, i.e. 5.1% more than for the previous year. Overall,
court security seems adequate. In addition to material security mea-
sures, there are security regulations that are specific to judges. French
magistrates have a statutory right to protection from any kind of threats
and assaults they may face in fulfilling their judicial functions,” and the

77 Article 308 of the Code of Criminal Procedure; Article 38ter of the Law
of 29 July 1881.

78 Arts. 450 and 451 NCPC, Decree No. 2004-836 dated 20 August 2004.
79 Article 11 of the Ordinance No. 58-1270 of 22 December 1958.
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State is liable for any kind of direct injury caused to the judge. This
right was recently extended to magistrates” spouses, children and par-
ents.%

French judges are seldom victims of threats or assaults per se, though
they are increasingly subject to verbal attacks and legal action. In fact, a
division within the Inspection of judicial affairs has been specifically
appointed to administer this type of matter, and the number of cases has
risen dramatically (15 cases in 1997 vs. 72 in 2003). Most cases revolve
round the liability of a judge or slander against a judge, while only a
minority of cases are based on threats or assaults. Therefore, the issue in
France is more one of serenity and legitimacy than security.

Magistrates are entitled to benefit from their statutory protection by
simply showing that there is a link between whatever threat they have
endured and their judicial responsibilities,®! and by requesting such pro-
tection. Additional security measures consist in free legal advice, dam-
ages for the moral and material prejudice, and psychological support.
However, given the very nature of the violence magistrates have to face,
statutory protection does not seem adequately to respond to the prob-
lem. According to the CSM, too many attacks remain unpunished be-
cause of a failure to react on the part of magistrates’ supervisors as well
as a feeling of resignation among magistrates themselves, who, in some
cases, are even afraid to be discharged from the case. In an opinion is-
sued on 11 March 2004, the High Judicial Council thus made a number
of suggestions to address the issue, including the reinforcement of secu-
rity measures in courtrooms and the possibility for the Minister of Jus-
tice to file a complaint on behalf victims.

D. Ethical Standards
I. Code of Ethics for Judges
Though there is currently no Code of Ethics for judges, the possibility

of having one has been heavily debated over the last five years, notably
in connection with the report issued by the Cabannes Commission.s2

80 Article 112 section 5 of Law No. 2003-239 of 18 March 2003.
81 Ministerial memorandum No. SJ-02-001-A3 of 24 January 2002.

82 The Cabannes Commission, named after the Chief Prosecuting Attorney,
was appointed in 2003 by the Minister of Justice to reflect on ethics within the
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Because the judiciary appeared by and large resistant to the idea of such
a code, and yet felt the need to have a coherent set of ethical rules, a
compromise has been found in Parliament, with the CSM undertaking
to draft a collection of ethical rules for judges. This collection was pub-
lished for the first time in June 201083 and must not be used as a basis
for disciplinary action against a judge.

Be that as it may, judges’ professional conduct is bound by several prin-
ciples, to be found in miscellaneous regulations, such as the 1958 Ordi-
nance; Article 43 of the Regulations on Magistrates; some Articles in
the codes of criminal and civil procedure; Article 6 of the European
Convention of Human Rights and the case law of various courts. The
main principles governing judges include the duty of honour, tact and
dignity,® the duty of discretion,® the duty of loyalty and professional
skills,® the duty of confidentiality,®” the duty of independence,® and the
duty of impartiality.®

For a long time, the principles listed above were mere moral standards,
the scope of which was difficult to appreciate. In fact, in rather perfunc-
tory decisions, the CSM would simply assess the seriousness of the
case, without providing a satisfying legal analysis of the facts. In the
1970s, the CSM realized that it had a pedagogic role to play and started
making explicit reference to legal sources and focusing its reasoning on
the legitimate expectations of citizens. Moreover, under the influence of
the ECHR, there has been a shift from a confidential to a public control
of judges’ deontology. Not only did disciplinary hearings become pub-
lic in the late 1990s but the CSM decided a few years ago to publish all
of its disciplinary decisions. Thus, the CSM’s case law has become criti-
cal in understanding the scope of ethical principles and how they actu-

judiciary. The Commission made ten proposals to the Chancellor, who in turn
submitted them to all magistrates.

83 Conseil Supérieur de la Magistrature, Recueil des obligations déontologi-
ques (2010).

84 Article 43 of the Ordinance.

85 Article 79 of the Ordinance.

86 Article 43 of the Ordinance.

87 Article 6 of the Ordinance.

8  Article 64 of the Constitution and Article 6 section 1 of the ECHR.

89 Article 6 section 1 of the ECHR; Arts. L. 115-5-1159 of the Code Orga-
nizing the French Judicial System; Arts. 47, 339, 341 of the Civil Procedure
Code and Article L. 724 section 1 of the Trade Code; the case law of the CSM.
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ally operate. Violation of the principles listed above is sanctioned by
disciplinary action.

IL. Training

Before taking office, junior judicial officials receive mandatory training
on ethical rules at the ENM. Specifically, future judges follow a seminar
(24 hours of classes), with workshops, guest speakers (magistrates and
other practitioners), and lectures on the status of the judge, the meaning
of the oath, and the powers and duties of the judge in the light of the
ECHR. During their tenure, judges may receive at least five days a year
of continuing education.”” Thus, judges have the option to obtain addi-
tional training on ethics, either at the ENM (“national continuing edu-
cation”) or in their own court area (“decentralized continuing educa-
tion”). Whether it is carried out by the ENM faculty or by members of
the various appellate courts, continuing education is funded by the
ENM. Continuing education is now mandatory.

E. Supreme/Higher Courts

Judges who sit on the Cour de cassation and on the appellate courts are
unranked judges. Their appointment raises no particular concern be-
yond what has been described above.

E Conclusion

The overview of how judicial independence is guaranteed in France re-
veals some risks which are maybe less in the domain of the law and con-
stitutional reform (such as that currently underway) than in the domain
of the administration and the promotion of a culture of independence.
More could be done to ameliorate the situation of the French judiciary
which could be more self-administered than it is now (and conse-
quently, more accountable), more transparent in its process (and conse-

% Article 14 of the Ordinance; Article 50 of Decree No. 72-355 of 4 May
1972.
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quently avoid a climate of suspicion against what some call corpora-
tism) and live with the idea of a duty of independence. New leverages
may be used to help the French judiciary to break definitively with its
historical heritage. These are not in the legal reforms of the last decade,
but maybe in a continuing improvement of the culture of independence
and a considerable administrative reorganization. On the contrary, the
new environment promoting a managerial approach reinforced a risk of
pressure on the judiciary which could jeopardize its fight for independ-
ence. The price for the next step in the quest for a mature judicial power
in France is probably, for the judiciary itself, in the will for a more
transparent process and a culture of accountability so that people will
be certain that no part of the judiciary (from the High Judicial Council
decisions on the careers of judges to individual cases in court) could be
subject to capture from any other part of society.



Judicial Independence in Belgium

Benoit Allemeersch, André Alen and Benjamin Dalle

A. Introduction

The independence of the judiciary lies at the core of Belgian thinking
about the rule of law.! Despite its fundamental character, it has re-

! While academic contributions on the issue of the independence of the
Belgian judiciary are numerous in the Dutch and French languages, articles in
English on this subject are rare. Most notable is P. Lemmens, The Independence
of Judiciary in Belgium, in: M. Storme (ed.), Effectiveness of judicial protection
and the constitutional order, Belgian Report at the IT" International Congress
of Procedural Law 49 (1983). For contributions in Dutch see in particular J.
Delva, De onafhankelijkheid van de Belgische rechter ten aanzien van de
uitvoerende macht, 43 Tijdschrift voor Bestuurswetenschappen en
Publiekrecht, at 175 and 231 (1988); X. De Riemaecker/G. Londers, De plaats
van de rechterlijke macht in de Staat en =zijn logisch gevolg: de
onafhankelijkheid van de magistraat, in: X. De Riemaecker/G. Londers (eds.),
Statuut en deontologie van de magistraat 7 (2000); I. Dupré, Ontwikkelingen
inzake de rechterlijke onafhankelijkheid in Belgié, in: J.P. Loof (ed.),
Onafhankelijkheid en onpartijdigheid. De randvoorwaarden voor het bestuur
en beheer van de rechterlijke macht 43 (1999); K. Loontjens, Het recht op een
onafhankelijke en onpartijdige rechter: stand van zaken, 51 Tijdschrift voor
Bestuurswetenschappen en Publiekrecht 9 (1996); M. Storme, Betekenis en
statuut van de rechterlijke macht als staatsmacht, 33 Tijdschrift voor
Privaatrecht 1343 (1996); P. Van Orshoven, De onathankelijkheid van de rechter
naar Belgisch recht, in: P. Van Orshoven/L.EM. Verhey/K. Wagner, De
onafhankelijkheid van de rechter 77 (2001); J. Velaers, De onafhankelijkheid van
de rechterlijke macht na de recente herziening van de Grondwet, 26 Limburgs
Rechtsleven 373 (2000). For contributions in French see in particular X. De
Riemaecker/G. Londers, La place du pouvoir judiciaire dans I’Etat et son cor-
rolaire, 'indépendance des magistrats, in: X. De Riemaecker/G. Londers (eds.),
Statut et déontologie du magistrat 7 (2000); F. Dumon, De I’Etat de droit, 94
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mained an unwritten principle of constitutional law for more than 160
years. The written Constitution, as adopted when Belgium gained inde-
pendence in 1830, did not make any literal reference to the independ-
ence of the judiciary. The only relevant provision seemed to be Article
40, the basic provision underlying the organization of justice, which
stated (and to date, still states) nothing more than “[t]he judicial power
is exercised by the courts”. Some other provisions of the Constitution,
however, have always contained implicit applications of the principle of
independence to more concrete situations. For instance, Article 152
contains the principle of lifelong tenure; Article 154 states that the sala-
ries of members of the judiciary and the Prosecutor’s Office are deter-
mined by Act of Parliament; and Article 155 deals with the positions
incompatible with the office of judge. Notwithstanding the absence of
an explicit legal provision, the principle of judicial independence has
always been considered to have supreme normative value in Belgium.
Any doubt that could have risen about that, was dispelled when the
concept of judicial independence was qualified by the Court of Cass-
ation as a “general principle of law”,2 which under Belgian law is con-
sidered a category of binding sources of law. The binding character of
that principle also stemmed from Article 6 of the ECHR and Article 14
of the ICCPR, two provisions in human rights instruments to which
Belgium is a party and which are self-executing in the Belgian legal or-

der.
Despite this long tradition of independence as an unwritten norm, the
principle of the independence of the judiciary was expressly enshrined

Journal des Tribunaux 473 (1979); W.J. Ganshof van der Meersch, Les garanties
de I'indépendance du juge en droit belge, in: Rapports des juristes belges au
IVieme Congres de I’Académie internationale de droit comparé, 6 Revue de
Droit International Comparé 155 (1954, special edition); J. Van Compernolle,
L’indépendance et I'impartialité du juge, in: P. Lemmens/M.Storme (eds.), Ver-
trouwen in het gerecht — Confiance dans la justice, 17 (1995); J. Van Drooghen-
broeck/S. Van Drooghenbroeck, Les garanties constitutionnelles de
I'indépendance de l'autorité judiciaire, in: E. Dirix/Y.H. Leleu (eds.), The
Belgian reports at the Congress of Utrecht of the International Academy of
Comparative Law (2006).

2 Court of Cassation, Annual Report 2002-2003, at 107-110, available at
<http://www.cass.be>. The application of this principle in the case law is, how-
ever, rare. See, e.g., Constitutional Court, No. 67/98 (10 June 1998, available at
<http://www.constitutionalcourt.be>) and Court of Cassation, No. C960429N
(22 June 1998, available at <http://www.juridat.be>).
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in the Belgian Constitution in 1998.% Since then, Article 151 of the Con-
stitution has stated that “Judges are independent in the exercise of their
judicial duties.” The addition of this provision came in the context of a
wider reform of Belgian justice that year which had as one of its objec-
tives the strengthening of judicial independence vis-a-vis the executive
branch while ensuring judicial accountability. This was done through
the creation of an autonomous High Council of Justice and the intro-
duction of evaluation schemes for judges seeking promotion or having
managerial functions.

Despite the constitutional guarantees there are current challenges to the
independence of the courts in Belgium. These challenges have received
considerable attention from the public and the legal profession in the
aftermath of what is known as the Fortis demise. Fortis was a multina-
tional banking and insurance group which, due to the effects of the fi-
nancial crises in September 2008 and after the Belgian Government’s in-
tervention, was dissolved and sold to a French competitor.* Disgruntled
about not having been consulted, a group of shareholders launched
summary proceedings before the President of the Brussels Commercial
Tribunal and, on appeal, before the Brussels Court of Appeal. Due to a
conflict which arose between the three judges handling the case in the
Court of Appeal, one judge refused to sign the judgment, triggering a
hectic and confusing series of consultations involving the President of
the Court of Appeal, the President of the Court of Cassation, the of-
fices of the Minister of Justice, the Minister of Finance and the Prime
Minister and the Prosecutor-General of the Court of Appeal. When a
judgment was pronounced by only two judges an unprecedented se-
quence of events unfolded, where the Minister of Justice resigned after
refusing to direct the Prosecutor-General of the Court of Appeal to
submit the case for an extraordinary review by the Court of Cassation.
Soon afterwards the Government resigned too after published letters
from the Prime Minister and the President of the Court of Cassation
revealed contacts between government officials and prosecutors. The
findings of the ensuing special investigation by the Parliament and the
High Council of Justice have led to new insights into the relationship

3 Amendment to the Constitution of 20 November 1998 (Belgian State Ga-
zette, 24 November 1998).

4 For an overview of these events (from a corporate and financial law per-
spective), see De zaak Fortis, 2 Tijdschrift voor Rechtspersoon en Ven-
nootschap 156 (2009).
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between the executive and the judiciary in Belgium.’ They will be dis-
cussed extensively later in this text.

The following account of the state of affairs concerning judicial inde-
pendence in Belgium aims to present Belgium’s key achievements and
shortcomings in the field of judicial independence in the post Fortis era.
Its primary focus is on the members of the Bench.

B. Structural Safeguards

In the Belglan system, the judiciary is composed of magistrates, which
is a generic term used for both judges and prosecutors. Although many
judges started their careers as prosecutors and occasionally have offices
in the same court building, they exercise their functions completely
separately from the prosecution. Judges are usually assigned to one or
more chambers of the courts, generally numbering either one or three
judges. At first instance, there are judges of the peace, police judges and
judges in the labour tribunal, the commercial tribunal and the tribunal
of first instance. Judges in appellate jurisdictions — courts of appeal and
labour courts — as well as the highest jurisdiction, the Court of Cass-
ation, are referred to as counsellors (conseillers, raadsheren). Prosecution
before the courts of first instance is conducted by the Crown Prosecu-
tor, leading a team of Deputy Crown Prosecutors. Prosecution before
the appellate jurisdictions and the Court of Cassation is handled by a
Prosecutor-General, assisted by Attorneys-General and Deputies-
General.

5> Commission of Inquiry, Parliamentary Documents: House of Represen-
tatives 2008-2009, No. 52 1711/007, available at <http://www.dekamer.be>;
High Council for Justice, Report of the special investigation into the function-
ing of justice following the Fortis case, approved by the general assembly of the
Council on December 16", 2009, available at <http://www.hrj.be>. For a first
discussion of these reports, see M. Rigaux, Les illusions perdues. Réflexions a
propos du rapport de la commission Fortis, 6347 Journal des Tribunaux 221
(2009); M. Rigaux, Le rapport du Conseil supérieur de la justice sur I’enquéte
relative au fonctionnement de Iordre judiciaire 4 'occasion de laffaire Fortis,
6385 Journal des Tribunaux 137 (2010).

¢ In the labour tribunals prosecution is handled by the so-called Labour
Auditor and a team of Deputy Auditors.
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I. Administration of the Judiciary

1. Organs in Charge of the Administration of the Judiciary

In Belgium, a federal State divided into entities called Communities and
Regions,” the administration of the justice system falls within federal ju-
risdiction. In the federal state structure, the administration of the courts
is primarily in the competence of the executive branch, which is hierar-
chically structured and comprises different organs and departments.
While Belgium traditionally followed the executive model of court ad-
ministration, the justice reform of 1998 created a new system with a mix
of executive power and intervention by an independent institution. This
was done through the establishment of the High Council of Justice as
an external organ with a significant role in the recruitment and promo-
tion of judges as well as the evaluation of courts’ performance. The
purpose of this innovation was to ensure more objectivity in judicial se-
lections and improve the quality of judicial services.

The federal Minister of Justice is to date still the highest official respon-
sible for the administration of justice and the organization of the judici-
ary. The Minister is accountable to the federal Parliament, which con-
sists of the House of Representatives and the Senate. Generally, the
House of Representatives, and more specifically its well-respected Jus-
tice Commission, takes on the role of democratic watchdog of the func-
tioning of the courts, while the Senate has its calling as a meeting place
for dialogue, reflection and fundamental reform. Headed by the Minis-
ter of Justice, the federal Department of Justice (Federale Overbeidsdi-
enst Justitie — Service Public Fédéral Justice)® is in charge of the daily
management of the justice system. It consists of four Directorates-
General, of which the Directorate-General for Judicial Organization is
in charge of the operations of the judiciary,’ in particular its logistics
and human resources policy.!® The Minister of Justice and his depart-

7 Article 1 of the Constitution.

8 FOD Justitie, available at <http://www.just.fgov.be>.

9 The other Directorates-General (DG) are the DG Legislation and Fun-
damental Rights and Freedoms, the DG Penitentiary Institutions and the DG
“Justice Houses™.

10 Courthouses and other Department of Justice buildings, like all State
buildings, are managed by an administrative entity called “the State Buildings

Agency” (Regie der Gebouwen / Régie des Batiments), which falls under the
authority of the Minister of Finance. L.P. Suetens, Bestuursstructuur
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ment are assisted by several advisory councils, such as the Advisory
Council of Magistrates!! and the Commission for the Modernization of
Justice. The High Council of Justice also issues advice, inter alia on
proposed legislation.

In respect of the administration of the prosecution, most noteworthy is
the College of Prosecutors-General comprising the Prosecutors-
General for the Courts of Appeal.’2, The Prosecutors-General for the
Courts of Appeal are in charge of prosecution in these courts but are
also the hierarchical superiors of the Crown Prosecutors, who handle
prosecution before the lower courts. The College of Prosecutors-
General co-ordinates the application of criminal law policy and over-
sees the good functioning of the prosecution in the courts. Its decisions
are binding upon all prosecuting officers. It operates under the author-
ity of the Minister of Justice, theoretically implying a hierarchical sub-
ordination, while in practice it enjoys significant autonomy.

On the level of each court individually, the judge acting as President is
in charge of its daily management and organization.'* One of the most
important functions of a Court President is the assignment of cases to
judges.!s He/she has wide discretion in assigning judges to their respec-
tive chambers, which enables him/her to exercise significant influence
on judges. However, given the extended centralization and the far-
reaching competence of the federal administration with respect to man-
agement and organization, the powers of the Court Presidents as well as
the budget at their disposition have remained very limited. For example,
a President cannot hire or discharge his own administrative staff or
court clerks, purchase computers for his staff or order renovation or
significant building repairs. Generally, this is not considered as a threat

rechterlijke organisatie, 2 Algemeen Juridisch Tijdschrift 101 (1995-1996,
special file). See also <http://www.buildingsagency.be>.

"1 See infra, B. I. 2. Organs in Charge of the Administration of the Judiciary
and B. IX. Associations for Judges.

12 Article 143bis of the Judicial Code (Gerechrelijk Wetboek / Code Judi-
ciaire), introduced by Act of 10 October 1967; Belgian State Gazette 31 Octo-
ber 1967, available at <http://www.juridat.be>.

13 The Minister of Justice presides over the meeting when he is present,
which in practice is said to be the exception. The Federal Prosecutor may also
participate in the meetings of the College.

14 Article 90 of the Judicial Code.

15 Infra, B. V. Case Assignment and Recusal.
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to judicial independence. However, there have been many debates
about the efficiency of such a system.!¢ Magistrates have come out to
testify in the mainstream media about the poor quality of management
provided by the central administration. Too slow and too bureaucratic
are complaints that are often heard. These discussions further intensi-
fied after reports about poor management in the Brussels Court of Ap-
peal and Commercial Court in 2008 and 2009.17 Many observers have
since called for an increase in the role of the local courts and the cur-
tailment of the powers of the central administration, so as better to
meet the needs of each individual court organization.!® Critics say this
may not work so well, because Court Presidents — being judges — have
not been trained for management functions. Rather, it would be more
preferable to recruit professional managers to perform these functions.
Some magistrates have nevertheless resisted that idea for fear of seeing
their independence undermined. A compromise was found by the Gov-
ernment in April 2010, when it was decided to give the local courts
more autonomy and a bigger budget, while at the same time providing
for the appointment of professional court managers working under the
supervision and authority of a college of court presidents.”” The dis-

16 See e.g. T. Toremans, Het Themisplan: het varkentje nog lang niet
gewassen — Verslag van een debatavond van de Vlaamse Juristenvereniging, 27
Rechtskundig Weekblad 1078 (2006).

17 See in this respect the various reports of the High Court of Justice, attest-

ing to various dysfunctions in these courts (apart from the special Fortis report
which has already been mentioned): Special investigation into the Commercial
Court of Brussels, report approved by the general assembly on 21 April 2010,
available at <http://www.hrj.be>; Updated audit report on the Court of Appeal
of Brussels, approved by the general assembly of 16 December 2009, available at
<http://www.hrj.be>; Audit report on the Court of Appeal of Brussels, vali-
dated by the joint advisory and audit commission on 10 April 2008, available at
<http://www.hrj.be>; Audit report on the Court of Appeal of Brussels, ap-
proved by the general assembly of 30 June 2004, available at
<http://www.hrj.be>.

18 See e.g. R. Van Ransbeeck (ed.), De toekomst van de Belgische rechter-
lijke orde, (2009); J.-L. Franeau, Réflexions a propos de la réforme du paysage
judiciaire en Belgique, 15 Journal des Tribunaux 258 (2010); R. Depré, J.
Plessers/A. Hondeghem (eds.), Managementhervormingen in Justitie. Van
internationale ontwikkelingen tot dagelijkse praktijk (2005).

19 The political agreement has not been published (yet) but is based on the
proposals put forward by the Minister of Justice. See S. De Clerck/I. Dupré,
Naar een nieuwe architectuur voor Justitie — Het Gerechtelijk Landschap.
Oriéntatienota, available at <http://www.just.fgov.be>. Also S. De Clerck, Het
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missal of the Government shortly thereafter casts doubts on the prob-
ability of this plan being executed in the short term.

Finally, it is noteworthy that the law has given the prosecution and the
Minister of Justice some responsibilities in respect of the proper func-
tioning of the courts. Indeed, the Judicial Code has in vague terms given
the prosecution supervision over each court.?? In addition, the same
Code states that prosecutors watch over the preservation of order in the
courts, adding that they do so under authority of the Minister of Jus-
tice.2! Similarly, the Belgian legislator has empowered the Minister of
Justice to instruct the Prosecutor-General of the Court of Cassation to
submit for the Supreme Court’s review any judicial act whereby a mag-
istrate exceeds his legal powers.22 Until recently, these provisions were
regarded as of very little practical importance. In the Fortis case, how-
ever, reference was made to these at various times and the question was
raised as to their conformity with the separation of powers.3

2. High Council of Justice

The High Council of Justice (Hoge Raad wvoor de Justitie / Conseil
supérienr de la Justice) plays an important role in the selection of judges
and is an authoritative voice in the justice policy debate. It was created
in 1998 and started working in 2000.2¢ Its constitutional foundations are

laid down in Article 151 of the Constitution,?® while detailed rules are
laid down in Part IT of the Judicial Code which deals with judicial or-

gerechtelijk landschap: naar een nieuwe architectuur voor Justitie, in: R. Van
Ransbeeck (ed.), De toekomst van de Belgische rechterlijke orde, 117 (2009).

20 Article 140 of the Judicial Code.

21 Article 399 of the Judicial Code.

22 Article 1088 of the Judicial Code.

2 This issue will be discussed further infra in section C. L. Separation of
Powers.

24 J. Laenens, Samenstelling en werking van de Hoge Raad voor de Justitie,
in: J. Laenens/M. Storme (eds.), In de ban van Octopus / Dans Pencre
d’Octopus, 25 (2000); M. Storme (ed.), De Hoge Raad voor de Justitie na vier
jaar gewogen / Le Conseil supérieur de la Justice, une évaluation aprés quatre
ans (2005); M. Verdussen (ed.), Le Conseil supérieur de la justice (1999). See
also <http://www.csj.be>.

%5 It was introduced by amendment to the Constitution on 20 November
1998 (Belgian State Gazette, 24 November 1998).
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ganization.? Article 151 section 3 of the Constitution lists the powers
and functions of the High Council of Justice. The Council has three
main objectives. First, it aims to make more objective the nomination
and the appointments procedure of magistrates. To that end, it has re-
ceived the authority to set the exams for the judicial selection process
and to make nominations for every vacancy.?’ In addition, the Council
drafts guidelines and programmes for judicial traineeship. Second, the
Council is expected to bring in a form of external control over the func-
tioning of the justice system, over and above the existing internal
mechanisms. It does that through a centralized complaints system for
citizens,® as well as the undertaking of extensive court audits (infra, this
section). Third, it provides advice to policy makers on the better func-
tioning of the judiciary. This involves mainly the issuing of opinions on
legislative proposals and policy memoranda.

The High Council of Justice is a suz generis body which does not be-
long to any of the existing branches of state power.?? Indeed, this Coun-
cil is independent of each of the three branches of the State in order to
facilitate objective, external control over the judiciary. Article 151 para-
graph 2 of the Constitution explicitly states that the High Council of
Justice respects the independence of the judiciary. The Council consists
of 44 members and is composed of a Dutch—speaking and a French-
speaking commission, each with 22 members. In each commission,
there is a nomination and appointments committee, and an advice and
audit committee. Each commission is comprised of equal numbers of,
on the one hand, judges and members of the Crown Prosecutor’s Of-

26 Article 259bis1 — 22 of the Judicial Code, introduced by Act of 22 De-
cember 1998 (Belgian State Gazette, 2 February 1999).

27 Infra, B. IL. Selection, Appointment and Promotion of Judges.
28 Infra, B. V1. Judicial Conduct Complaint Process.

2 On the subject of the constitutional position of the High Council of Jus-
tice, see E. Delpérée, Le statut et la composition du Conseil supérieur de la jus-
tice, in: M. Verdussen (ed.), Le Conseil supérieur de la Justice, 57 (1999); P. Van
Orshoven, De staatsrechtelijke positie van de Hoge Raad voor de Justitie, in: J.
Laenens/M. Storme (eds.), In de ban van Octopus / Dans I’encre d’Octopus, 11
(2000); P. Van Orshoven, Het statuut van de Hoge Raad voor de Justitie. Enkele
kanttekeningen, in: M. Storme (ed.), De Hoge Raad voor de Justitie na vier jaar
gewogen / Le Conseil supérieur de la Justice, une évaluation aprés quatre ans, 3
(2005).
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fice,* and, on the other hand, of other members appointed by the Sen-
ate with a two thirds majority of the votes cast.3! The magistrates of the
High Council are elected by their peers in a Dutch-speaking and a
French-speaking electoral college, in direct and secret elections.?2 The
members of the High Council have a four year mandate, which may be
renewed once. The Council may terminate a mandate prematurely for
. > and b hirds matoricy h NN
serious reasons” and by a two thirds majority in each commission.

After ten years of operation, the appraisal of its operation is quite posi-
tive. Bearing in mind its three objectives, it is fair to say that the High
Council has achieved at least two of them.3* First, it has indeed made
the judicial selection process more objective. Through its professional-
ism, it has increased the attractiveness of a judicial career and the credi-
bility of the recruitment process. It is beyond doubt that this has had a
very positive effect on the overall quality and aptitude of newly ap-
pointed judges. Second, it has proven a reliable and skilful advisor to
the policymakers, bringing added value to the policy debate and com-
manding respect from all other stakeholders. As far as its third objective
is concerned, that of exercising external control over the justice system,
there is still room for improvement. While the High Council has under-
taken some remarkable audit investigations into the performance of cer-
tain courts — their conclusions often being extensively covered by the

30 The fact that half the members of the High Council of Justice are them-
selves magistrates is seen as a guarantee of sufficient independence.

31 Article 151 section 2 of the Constitution, and Arts. 259bis-1 and 259bis-2
(2) of the Judicial Code. The members appointed by the Senate are deemed to
represent society in general.

32 For details concerning the election procedure see Article 259bis-2 section
1 of the Judicial Code and the Royal Decree of 15 February 1999 (Belgian State
Gazette, 26 February 1999).

3 Article 259bis-3 of the Judicial Code.

3% Compare with G. Vervaeke, C. Malmendier, J. Siscot, M. Bertrand, ]J.
Vandescotte, D. Vyverman, C. Vandresse, R. Van Nuffel/P. Van Wassenhove,
De bijdrage van de Hoge Raad voor de Justitie tot de modernisering van
justitie, 41 Orde van de dag, 35, at 35 (2008). For earlier evaluations of the High
Council’s operation see M.L. Storme (ed.), De Hoge Raad voor de Justitie na
vier jaar gewogen (2005); C. Matray, Le Conseil supérieur de la Justice: de quel-
ques perplexités, in: Institut d’Etudes sur la Justice, Une justice en crise: pre-
mieres réponses, at 153 (2002); K. Kloeck, De Hoge Raad voor de Justitie. Mo-
tor voor een humane en communicatieve justitie?, in: L. Dupont/F. Hutsebaut
(eds.), Herstelrecht tussen toekomst en verleden. Liber Amicorum Tony Peters,
357, at 357 (2001).
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national media — it lacks the necessary instruments to conduct thorough
investigations in case of serious irregularities and to follow up ade-
quately on its findings and recommendations. Also, there are problems
with information streams, such that the committees dealing with the
application for promotion of a certain judge often are not aware of dis-
ciplinary or criminal investigations against that same judge or even of
relevant findings in the report of the Council’s own advice and audit
committees. Finally, it has turned out that the process in which citizens
can turn to the High Council with complaints about the justice system
is not very accessible, too cumbersome and not efficient.?s

II. Selection, Appointment and Promotion of Judges

Belgium follows the continental European model of a career judiciary.
Judges are primarily recruited from junior legal professionals who go
through additional judicial training but also, though to a lesser extent,
from more senior legal professionals who, apart from their professional
experience, have demonstrated their skills in an entrance exam. Judicial
appointment is within the purview of the High Council of Justice and
the executive branch.’ In a two-stage procedure applicants first have to
demonstrate their eligibility by means of a judicial examination and
may then apply for nomination. In both of these stages, the key role is
for the High Council of Justice which sets out the content of the exams
and conducts the hearings for nominations. The executive branch comes
in only when the appointment has to be formalized, upon nomination
by the High Council of Justice.

3 For that reason, the High Council has itself proposed to delegate most of
its responsibilities in respect of complaints to the local courts and keep only a
right of supervision: see Motion of the General Assembly of the High Council

of Justice, approved on 30 September 2009, at 3, available at <http://www.
hrj.be>.

% For a comprehensive and critical overview see H. Van Espen, Het
menselijk kapitaal van de magistratuur — Selectie, aanwerving en vorming van
magistraten (2009).
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1. Eligibility

For all positions on the Bench? candidates must be proficient in the
Belgian official languages® and hold a Master of Laws degree or a Doc-
torate in law.?* Moreover it is necessary to pass a professional exam to
become eligible.* The law does not provide for a quota or special mo-
dalities for women, minorities or the disabled. There are three pathways
to entering the judiciary which depend on the level of prior professional
experience. For candidates with little legal professional experience,
there is a written and oral comparative entrance exam for judicial train-
eeship.*t The number of vacant positions for judicial trainees is deter-
mined every judicial year by a Royal Decree.*> The Minister of Justice
appoints the trainees in the order of their results in the comparative en-
trance exam. There are two types of judicial traineeship, namely the
short traineeship of 18 months which leads only to a position with the
Public Prosecutor’s Office, and a long traineeship of three years which
allows appointment either to the Public Prosecutor’s Office or to the
Bench. A judicial traineeship includes a theoretical component organ-
ized by the recently established Institute of Judicial Training (Instituut
voor gerechtelijke opleiding / Institut de formation judiciaire).** It also

37 Except for the lay judges at the Labour and Commercial Courts.
3 Article 287quinquies section 1 of the Judicial Code.

3 More stringent requirements apply to a number of judicial functions. For
instance, in order to be appointed as a Justice of the Peace or as a judge in the
Police Court, a candidate (i) must be at least 35 years old and (ii) must have
wide experience as a magistrate or in legal functions. The law defines wide ex-
perience in objective terms, listing the different professional functions which
count as experience and the necessary seniority required in those functions: Ar-
ticle 187 section 2 of the Judicial Code.

40 Depending on the professional background of the candidate there are
three types of exams. This requirement, however, does not apply to “substitute”
judges (plaatsvervangende rechters / juges suppléants).

4 T.e. the candidate must have been a trainee at the Bar or have performed
another legal function for at least one year during the three years prior to en-
rolment for the exam.

42 Article 259octies of the Judicial Code.

4 Act of 31 January 2007 concerning judicial education and the creation of
an Institute of Judicial Training (Wet inzake de gerechtelijke opleiding en tot op-
richting van het Instituut voor gerechtelijke opleiding / Loi sur la formation ju-
diciaire et portant création de UInstitut de formation judiciaire; Belgian State
Gazette, 2 February 2007), which was amended by the Act of 24 July 2008
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provides for practical experience with the Public Prosecutor’s Office,
the prison service, the police, the Federal Prosecutor’s Office, and a no-
tary or a bailiff, or the legal department of a public economic or social
institution. In the long traineeship, there is in addition practical training
with a trial court. During the traineeship, the trainee is under the super-
vision of two magistrates of the court or public prosecutor’s office
where he or she is training, who evaluate his or her performance. More-
over, all judicial trainees are evaluated by a commission for the evalua-
tion of judicial traineeship, which is composed of magistrates and edu-
cation experts.

For experienced lawyers there is a professional capabilities exam.* This
exam is similar to the one described above, but provides for direct ac-
cess to the Judiciary without the need to complete a traineeship. The
candidates who pass the exam obtain a certificate of professional ability
which gives them the right to apply for a judgeship within a period of
seven years. For lawyers with a minimum of 20 years’ practice at the
Bar who want to enter the Bench, there is an oral evaluation exam.*
This involves a meeting with three hearing groups drawn from the
nomination and appointments committee of the High Council of Jus-
tice. Discussions deal with the motivation of the candidate and his ideas
about his future career, his knowledge of the law, and his abilities rele-
vant to the function of a magistrate. The nomination and appointments
committee gives its decision on the basis of the reports of the three
hearing groups and the advice of a representative of the Bar. If success-
ful, the candidate will obtain an evaluation attestation which is valid for
three years. The maximum number of judges recruited by means of the
oral evaluation exam is 12% of the total number of magistrates at the
level of the Court of Appeal in the relevant judicial district.#¢ In recent

(Belgian State Gazette, 4 August 2008). It is in operation as of 1 January 2009.
The Institute develops its programme for judicial trainees taking into account
the directives of the High Council of Justice. See infra, D. IL. Training.

4 Le. lawyers with a minimum of 10 years’ professional experience at the
Bar (Article 190 (2) of the Judicial Code).

45 Article 187bis of the Judicial Code.

4 The Constitutional Court has held that the fact that experienced lawyers
do not have to pass a written exam does not violate the constitutional equality
principle, taking into account this maximum percentage (Constitutional Court,
No. 142/2006, 20 September 2006). Previously, the Constitutional Court had
annulled the Act which provided for the exceptional system for experienced
lawyers because it did not include a maximum percentage (Constitutional
Court, No. 14/2003, 28 January 2003).
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years, the High Council has continued to improve this process and
make it as professional as possible. For example, new exam forms were
developed, behavioural interview techniques were introduced and re-
search was undertaken on the use of innovative psychological tests.

2. The Process of Judicial Selection

Each vacancy for the position of judge is published online. Previously,
judges were in principle appointed directly by the executive branch,
which led to the politicization of these appointments.” The creation of
the High Council of Justice in 1998 has curtailed the responsibility and
the powers of the executive in respect of the appointment of judges.*
Though judges continue to be appointed by the executive branch, the
appointment is based on a motivated nomination of the candidate after
an evaluation of competence and qualification by the relevant appoint-
ments committee of the High Council of Justice. The nomination can
only be made with a two-thirds majority. The executive branch can re-
ject the nomination but it will have to state its reasons for doing so.#
The High Council then has 15 days to issue a new nomination. There
are no data available on the frequency of rejection but it is said to hap-
pen rarely if ever. After the 1998 reforms, the High Council almost im-
mediately acquired a moral authority in the selection process which the
executive branch is very reluctant to challenge.

While the reform is broadly approved, critics say that there is still a de-
gree of political and ideological influence in the nomination and pro-
motion process, and that the transparency of the nomination process is
still subject to improvement.>® Their concern is centred round the com-
position of the High Council, half of its members being appointed by
the Senate (with a two-thirds majority). They fear that these members

47 See Lemmens (note 1), at 57-60.

4 A distinction must be drawn between appointment as a judge, which is
for life, and the appointment of a judge to a specific “mandate”, which is for a
limited period of time (see infra, B. I11. 2. Promotion).

4 The procedure is described in Article 259er section 5 of the Judicial
Code.

50 R. de Corte, Benoeming, aanwijzing en selectie, in: M. Storme (ed.), De
Hoge Raad voor de Justitie na vier jaar gewogen / Le Conseil supérieur de la
Justice, une évaluation aprés quatre ans, 33, at 48-59 (2005); A. Delvaux, Nomi-
nations judiciaires: I’arbitraire survit encore, 23 Journal des Proces 10 (472" ed.
2004).
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will let political or ideological labels influence their assessment. The se-
lection process being confidential for reasons of privacy, evaluating
these comments is difficult. However, when recently questioned by the
specialized press about these concerns, former members of the High
Council stated without exception either that they had never observed
any political or ideological influence or, alternatively, that even when
they suspected some bias, the diversity in the selection committee and
its vast autonomy was a more than sufficient guarantee of the objectiv-
ity of the outcome.’! They added that full objectivity is utopian and that
95% of fully objective nominations is in any event the highest attain-
able level. The result of the process in the last ten years, with highly
qualified lawyers being selected and its outcome relatively rarely con-
tested, seems to support these statements.

The appointment of lay judges in the labour and commercial courts, on
the other hand, is stll largely within executive discretion without
nomination by the High Council of Justice.’? Following revelations
about an important creditor of the President of the Commercial Court
in Brussels having been appointed a lay judge (and later also a judicial
expert) at the same court, some have called for a more objective system
of appointment of lay judges.

3. Length of Office and Reappointment

Since appointment to the function of magistrate is for life, there is in
principle no need for reappointment.’> However, in addition to the
functions as a magistrate, there are several “mandates” at the various
Courts. Indeed, there are the mandates of President (of the courts), of
“vice-mandate” (vice-presidents) and “special mandates” (investigating

51 B. Aerts/R. Boone, Hoge Raad voor de Justitie na 10 jaar. ‘95 procent ob-
jectieve benoemingen is het hoogst haalbare’ , 207 Juristenkrant 8 (2010).

52 Lay judges are appointed by the executive branch for five years upon
nomination by respectively the Minister of Labour and the Minister competent
for small business and the self-employed, and drawn from candidates submitted
by unions and employees’ organizations, and by employers’ associations (Arts.
198-199 of the Judicial Code). A similar process applies to the appointment of
the lay judges in the Commercial Court (Arts. 203 et seq. of the Judicial Code).

5 The abovementioned lay judges in the Labour and Commercial Courts
are, however, appointed for a renewable term of five years (Arts. 202 and 204 of

the Judicial Code).
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magistrates, youth magistrates, etc.). While their function as judge has
no time limit, holders of a mandate occupy their office for a fixed term
of three to five years, which is in principle renewable after evaluation.5

I11. Tenure and Promotion

1. Tenure

Article 152 of the Constitution provides that judges are appointed for
life. No judge can be removed from office or suspended except by court
order. This provision implies that judges may be removed from office
only as a result of a decision of a disciplinary authority, or of a convic-
tion for a serious crime. Thus only a judicial decision may deprive a
judge of his office or suspend him. Further, Article 152 of the Constitu-
tion explicitly provides that legislation is to determine retirement age
and pension rights.>¢ Besides security of tenure it also provides that the
transfer of a judge may not take place except by way of a new appoint-
ment and with his consent. On reaching retirement age, a judge is
automatically deemed incapable of exercising his function. He is ac-
corded emeritus status in order to emphasize that he retains the status
of a judge and remains subject to the disciplinary authority of the Court
of Cassation.

2. Promotion

Promotion of judges to higher functions in the judicial hierarchy is or-
ganized as an appointment to that vacant higher position, which is al-
ways published by means of a call for applicants in the Belgian State
Gazette. The High Council again plays a key role: it conducts the hear-
ings, collects the underlying information and makes the nominations. It
ensures the objectivity and integrity of the process. This way of pro-
ceeding does not seem to pose a real threat to judicial independence, al-
though some have claimed the contrary.

54 Article 58bis, 2°-4° of the Judicial Code.

5% On the subject of evaluation see infra, B. VIL 6. Evaluation. See Arts.
259quater — sexies of the Judicial Code for more details.

56 Article 383 et seq. of the Judicial Code (see infra, B. IV. 3. Retirement).
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While appointment to a higher position is sometimes open to candi-
dates who have not served on a lower level,5” in practice the vast major-
ity of these appointments are for judges in function, serving at a lower
level. As such, although not in so many words set out in the law, there
is an informal career path for judges depending on the prestige and fi-
nancial remuneration linked to each function. However, the relatively
minor variations in financial remuneration means that seeking promo-
tion is not a must for every judge and frequently higher positions re-
main open for lack of candidates.

For promotion to a higher position, special requirements as to eligibil-
ity always apply.’® These requirements are set by law and are transpar-
ent, fair and objective; most of them simply refer to professional experi-
ence and seniority. Obviously, criteria such as motivation, commitment,
social and management skills and the ability to cope with stressful situa-
tions will also play a role. These are however not mentioned in the law.
In the case of the appointment of a judge of the Court of Appeal or of
the Court of Cassation, the full Bench of the relevant Court delivers its
opinion, supported by reasons, in advance of the nomination by the
High Council of Justice.® This is also the case for appointments to the
position of President of the Court of Cassation or President of the
Court of Appeal. The Vice-President of the Court of Cassation, the
Chairmen of its Chamber panels, the Presiding Chairmen of the Cham-
ber panels of the Court of Appeal, and the Vice-Presidents of the lower
courts are selected for their positions by the judges of these Courts
from among their own members.

57 See infra, footnote 59.

58 For the Court of Appeal, e.g., 15 years’ experience in legal functions, the
last five years of which as a judge, is required in principle (Article 207 of the Ju-
dicial Code).

5 This information applies to the promotion of lower court judges to the
post of a judge of the Court of Appeal or the Court of Cassation. Note how-
ever that judges in the Court of Appeal may also be selected from lawyers with
15 uninterrupted years of experience who have passed the professional capabili-
ties exam (Article 207 section 3, 2° of the Judicial Code, cf. supra).
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IV. Remuneration and Incompatibilities

1. Remuneration

Members of the judiciary are able to function independently only if
they are also financially independent of the executive. That is why pur-
suant to Article 154 of the Constitution the salaries of members of the
judiciary and the Public Prosecutor’s Office must be determined by Act
of Parliament. Salaries are set by the Legislative branch according to an
abstract table, based on objective criteria such as seniority and function,
and never assigned to specific individuals. This is considered a sufficient
safeguard against unlawful influence by the Parliament over the judici-
ary. The Government and, a fortiori, the Minister of Justice must
strictly follow the salary scales set by the Parliament and are prohibited
from granting any additional fees, bonuses or other forms of financial
remuneration, even if this is extended to all magistrates on an equal ba-
sis.60

Arts. 355 to 365 of the Judicial Code contain detailed provisions on the
salaries of judges at all levels so that there is no discretion for the execu-
tive as to the level of remuneration (except for promotions, which in-
volve a salary increase). The salaries, which are due from the day of tak-
ing the oath until the day of ceasing in function®!, are generally paid
correctly. The concrete salary depends on the level of the judicial hier-
archy in question and the seniority of the judge. The basic salaries range
from approximately 60,000 EUR per year for regular first instance
judges to approximately 100,000 EUR for the First President of the
Court of Cassation.®2 There is an automatic increase in salary on the ba-

0 J. Velaers, De Grondwet en de Raad van State: Afdeling wetgeving, at 506
(1999).

61 Article 377 section 1 of the Judicial Code.

02 Article 355 of the Judicial Code mentions the annual salaries before taxa-
tion and at an index of 100%. All components of a salary are adjusted to the
consumer price index (Article 362 of the Judicial Code). The cited salaries are,
respectively, 57,642 EUR and 103,561 EUR (index 1.4859; base salary respec-
tively 38,793.06 EUR and 69,696.16 EUR). For detailed schemes for each post
see Adviesraad van de Magistratuur / Conseil consultatif de la magistrature, Va-
demecum over het sociaal en financieel statuut van de magistraten / Vademecum
du statut social et financier des magistrats (2009).
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sis of acquired seniority, every three years.®> In addition to this basic
salary, multiple add-ons are provided for judges with the same qualifi-
cations and/or holding the same office, such as for judges specializing in
cases concerning minors.* The financial and social-security rules apply-
ing to judges differ significantly from those for lawyers working in the
private sector. While the salaries of judges are sometimes considered to
be lower than the salaries and fees of legal professionals with a similar
level of responsibility or expertise in the private sector, other conditions
(regarding such things as pension rights, lifetime appointment, and so
on) are more advantageous than in the private sector.

2. Social Security and Benefits

The social security rules applying to judges stem from a complex
scheme of statutory and regulatory texts. Judges make social security
contributions from their salaries, like any civil servants with a perma-
nent position. Judges generally enjoy equal or similar social security
benefits to those of regular employees, including medical treatment
cover, family allowance, pregnancy, and work-place accident and illness
cover. But judges in principle do not enjoy the usual unemployment
benefits, which is generally not problematic since judges are appointed
for life. Judges” annual holidays differ significantly from those of regu-
lar employees and officials. The judicial year starts on 1 September and
ends on 30 June of each year.$5 During the months of July and August,
there are court sessions only in the holiday chambers. For most judges,
this implies that they have to take their annual holidays during the
months of July and August.

3. Retirement

Judges retire at the age of 67, or when they are no longer able to ade-
quately discharge their duties due to serious and lasting impairment.5

93 Arts. 360 and 360bis of the Judicial Code. The increases range from ap-
proximately 1,800 EUR to approximately 4,500 EUR depending on position
and seniority.

64 Article 357 of the Judicial Code.
65 Article 334 of the Judicial Code.

% Article 383 of the Judicial Code. For the magistrates of the Court of
Cassation, the retirement age is 70 years.
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The case of serious and lasting impairment warranting early retirement
sometimes leads to discussions when the judge in question refuses to re-
tire. There is a procedure in place to determine objectively whether
there is indeed a serious and lasting impairment which prevents the
judge from fulfilling his duties adequately. This procedure entails the
case being brought before a special commission which will hear the
judge and has the medical expertise in house to assess the situation.?”
The power to prevent this procedure from being set in motion lies with
the Minister of Justice, because he has the authority over leave of ab-
sence.® As long as the Minister tolerates the absence and extends leave,
there is no case for forced retirement. One could say that this puts the
executive branch in a favourable position towards the Judiciary and es-
pecially any judges struggling with health issues and absenteeism.

A special honorary retirement regime (emeritaat / émeéritat) is designed
for retired magistrates with at least 30 years’ service, of which 15 years
were as a magistrate.”” Magistrates in this retirement regime receive a
pension based on the average salary during the last five years of ser-
vice.” This amount is, however, limited to a relative maximum (75% of
the reference salary) and an absolute maximum (approx1mately 70,000
EUR per year). If the magistrate does not have 30 years’ service, the
pension is reduced by 1/30 for every year by which he falls short. If the
magistrate does not have 15 years” service as a magistrate, the pension
will be calculated on the basis of percentages (tantiemes) of the income
earned within and outside the judiciary.”

7 R. Janvier, Sociale bescherming, in: X. De Riemaecker/G. Londers (eds.),
Statuut en deontologie van de magistraat, 200 (2001).

%8 Indeed, under Article 332 of the Judicial Code any absence of longer than
one month requires the permission of the Minister of Justice.

9 Article 391 of the Judicial Code.

70 This is the reference income determined in Article 8 section 1 of the Act
of 21 July 1844 concerning civil and ecclesiastic pensions (Algemene wet op de
burgerlijke en kerkelijke pensioenen / Loi générale sur les pensions civiles et ec-
clésiastiques, Belgian State Gazette, 31 July 1844).

"' For a more detailed analysis see Adviesraad van de Magistratuur / Conseil
consultatif de la magistrature, Vademecum over het sociaal en financieel statuut
van de magistraten / Vademecum du statut social et financier des magistrats
(2009).
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V. Case Assignment and Recusal

The Presidents of the Trial Court and the First Presidents of the Court
of Appeal are responsible for the assignment of cases in their respective
districts.”> This is considered an administrative task which is far too
closely connected with the exercise of judicial office to be entrusted to
the central authorities, i.e. the Ministry of Justice. To avoid any appear-
ance of arbitrariness towards the parties, the assignment of a case to a
specific judge or bench is subject to pre-set rules promulgated in each
court. These are contained in a so-called Regulation of the Court,
which is established by Royal Decree and thus by the executive branch
upon the advice of certain members of the Bench, the Public Prosecu-
tor’s Office and the Bar Association. This specific regulation determines
inter alia the number of chambers per Court and their respective sub-
ject matter jurisdictions, and for the trial courts the schedules for intro-
ductory hearings and hearings on the merits.” Thus, every citizen and
every lawyer can on the basis of this regulation know beforehand to
which chamber his or her case will be referred. For each court individu-

ally such Regulanon is set by Royal Decree. The President of each
court can, when it is necessary to guarantee the smooth operation of the
court, create temporary Chambers (for example, for cases of unusual
complexity or size) or transfer cases from one Chamber to another (for
example, if one Chamber is seriously hampered in its functioning due to
illness or the absence of its members).”* Which judge is assigned to
which chamber is also decided by the President, usually at the begin-
ning of every judicial working year.”s This power of the President is
completely discretionary in this respect: he may remove any judge arbi-
trarily from his area of expertise without any possible recourse. This is
problematic in many ways: it gives the president too much influence, it
is not a transparent process, there is no protection against arbitrariness

72 Article 90 and 109 of the Judicial Code. For a commentary on the system
for assigning cases see D. Chabot-Léonard, La repartition des affaires au sein du
tribunal de premiére instance, Journal des Tribunaux 391 (1972).

73 Article 88 section 1, and Article 106 of the Judicial Code.

74 Specific provisions exist for assignment to special functions, such as
judges in juvenile matters or examining judges in criminal matters. Depending
on the nature of the function, the assignment is done by the executive branch
or, alternatively, the President of the Court of Appeal (Arts. 89 and 90 of the
Judicial Code).

75 Article 79 of the Judicial Code.
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and occasionally it is a source of great conflict or tension in the working
environment.

If there is any concern about the assignment of cases in civil matters
among the different departments, chambers of judges or judges, the
question must be submitted to — again — the President of the Court.”
Such a problem may be raised either by the Court itself or by the liti-
gating parties (who have the right to submit written arguments on this
matter). The Crown Prosecutor gives non-binding advice, but the au-
thority to reassign the case is held by the President. Only the Public
Prosecutor’s Office has a right of appeal against the President’s decision
concerning reassignment. From the above it is clear that the President
has wide powers as to assignment of cases and that protection against
abuse of these powers is relatively weak.

Recusal of an individual judge (wraking / récusation) is possible in a
number of circumstances which are comprehensively listed in Article
828 of the Judicial Code.”” This provision contains one ground of
recusal which serves as a sort of catch all rule: the legitimate suspicion
of bias. Any circumstance which could reasonably give rise to the belief
that the judge is biased is therefore included and may give rise to
recusal. Other grounds for recusal listed in that provision are: personal
interest in the dispute, family connections, financial relations with one
of the parties, hostility, involvement in other litigation relating to the is-
sue or to the parties, serving as the custodian or liquidator for one of
the parties, having advised or published on a given dispute, having been
involved as a judge in both the first instance and appellate phase of the
procedure, having been a witness in respect of the issue concerned, and
having received gifts or payments from one of the parties. Every judge
who is aware of a ground for recusal against him or her must withdraw
from the case.” If the judge is not aware of the issue, or knowingly re-
fuses to withdraw, the parties may move for recusal. This motion must
be submitted before the beginning of the pleadings, except where the
ground for recusal arises afterwards.” A judge who has refused to
withdraw and subsequently, upon motion for recusal by one of the par-
ties, is ordered to abstain from handling the case, will have to pay the

76 Article 88 section 2 of the Judicial Code.

77 See e.g., G. Closset-Marchal, La récusation en droit belge, 17 Tijdschrift
voor Belgisch Burgerlijk Recht 605 (2003).

78 Article 831 of the Judicial Code.
7 Article 833 of the Judicial Code.
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costs of the procedure. He may also face disciplinary sanctions because
the duty to withdraw from a case in the event of risk of bias is a profes-
sional duty.®

A motion for recusal can be made against one judge or even, if need be,
against all the judges on the bench. Exceptionally, one can even ask for
the case to be withdrawn from a certain court altogether and referred to
another court. Recusal of a Court as a whole (Ontirekking van de zaak
aan de rechter / dessaisissement) is possible both in civil®! and criminal
matters.32 This procedure may, for instance, be initiated for reasons of
public security or in the event of legitimate suspicion, in particular
about the independence and impartiality of the Court. Both the parties
and the Public Prosecutor’s Office may initiate this procedure.®® It is
dealt with by the Court of Cassation.

VLI. Judicial Conduct Complaint Process

According to Article 151 section 3, first alinea, 8° of the Constitution,
the High Council of Justice has the authority to receive and follow up
on complaints relating to the operation of the judiciary and the Public
Prosecutor’s Office, as well as to conduct enquiries into the operation
of the judiciary and Public Prosecutor’s Office.8* The complaint mecha-
nism is described in Article 259bis-15 of the Judicial Code and is open

80 X. De Riemaecker/G. Londers, Deontologie en tucht, in: id. (eds.),
Statuut en deontologie van de magistraat, 320 (2001).

81 Arts. 648-659 of the Judicial Code.
82 Arts. 542-552 of the Criminal Procedure Code.

85 Except for proceedings on the basis of public security, which may be ini-
tiated only by the Prosecutor-General for the Court of Cassation (Article 651
of the Judicial Code).

84 K. Kloeck/E. Van Dael, Naar een behoorlijke interne en externe klachten-
regeling voor de rechterlijke orde, in: R. Depré, J. Plessers/A. Hondeghem
(eds.), Managementhervormingen in Justitie. Van internationale ontwikkelingen
tot dagelijkse praktijk, 339 (2005). For a discussion on whether external control
of the functioning of justice is compatible with judicial independence see A. Van
Oevelen, Zijn onathankelijkheid van de rechterlijke macht en externe controle
op de werking van de rechterlijke macht onverenigbaar met elkaar?, in: E Van
Loon/K. Van Aeken (eds.), 60 maal recht en 1 maal wijn. Rechtssociologie,
Sociale Problemen en Justitieel beleid. Liber Amicorum Jean Van Houtte, at 313
(2001).



330 Allemeersch / Alen / Dalle

to any person, including judges, lawyers, and the general public.®> The
advice and investigation committees of the High Council receive and
follow up these complaints of judicial misconduct. A complaint must be
in writing, dated and signed, and must mention the full identity of the
complainant. The High Council does not deal with complaints which
are already the subject of disciplinary or criminal proceedings.® Neither
will the Council consider complaints about the content of judicial deci-
sions or objections which may be addressed through the use of the ex-
isting procedural means (appeal, cassation, etc.). The dismissal of a
complaint is final and cannot be appealed.

When a complaint is accepted, it is brought to the attention of the hier-
archical superior of the judge against whom the complaint was made.
The judge in question is notified in due time and has the right to submit
oral or written comments to the High Council. The High Council may
request additional information from all magistrates to whom it has noti-
fied the complaint. It does not have other powers of investigation. At
the end of the proceedings the complainant is informed in writing about
the steps which have been taken as a result of the complaint. If it ap-
pears that the complaint is well-founded, the High Council of Justice
cannot impose sanctions but it may formulate recommendations to
remedy the problem and propose actions to improve the operation of
the judiciary. These recommendations and proposals are addressed to
the entities concerned as well as to the Minister of Justice. Where the
matter seems to warrant disciplinary measures it is transferred to the
relevant disciplinary authority, but merely on an informative basis as
the High Council lacks the authority to decide whether or not there
was indeed a violation of professional standards.

At least once a year, every advice and investigation committee drafts a
report about the steps which have been taken as a result of the com-
plaints received. For reasons of privacy, no personal information about
the complainants or the judges involved is made public. The reports are
integrated into the annual report which contains detailed information

85 The vast majority of complaints are submitted by the general public. See
the annual reports, on the website of the High Council of Justice, available at
<http://www.csj.be>.

8 When the High Council presumes that a disciplinary offence has been
committed, it will notify the competent disciplinary authority of the person
concerned with the request to determine whether disciplinary proceedings must
be initiated.
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and statistics about the complaint mechanism.#” It appears from these
reports that many of the well-founded complaints relate to the judicial
backlog and to deficient communication with the parties during the
treatment of the case (e.g. inappropriate comments made by a judge
during trial). The statistical data also demonstrate that there is generally
no backlog in dealing with complaints. Of the files closed in 2008, for
example, 60.54% were closed within a period of three months. Only
5.42% of the cases were closed after a period of more than one year.
The statistical data also show that over 55% of the complaints are in-
admissible because they fall outside the scope of the Council’s jurisdic-
tion (e.g. complaints over the merits of a specific claim or the content of
a specific judgment). For the remainder of the complaints, which do fall
within the Council’s jurisdiction, the success rate is 25.57%.

In addition to this formal complaint procedure, every person having an
interest may submit a complaint to the hierarchical superior of a magis-
trate — for judges this is often the President of the Court — which may
result in disciplinary action. In order to be examined, the complaint
must be written, dated, signed, and must mention the full identity of the
complainant.®® Such a complaint may also be addressed to the Minister
of Justice, who will transmit it to the Crown Prosecutor’s Office if
there is evidence to believe that there may be a ground for initiating dis-
ciplinary proceedings. If the complaint involves a judge, the Crown
Prosecutor will in turn transmit it to the appropriate disciplinary au-
thority (often the president of the court) who maintains full autonomy
in assessing whether disciplinary action is required. For that reason, the
possibility of a complaint received by the Minister or the High Council
giving rise to disciplinary proceedings should not be considered a threat
to judicial independence.

87 The annual reports have been published since 2000 on the website of the
High Council of Justice, available at <http://www.csj.be>.
88 In that case, the superior informs the magistrate concerned about the exis-

tence of the complaint, the identity of the complainant, as well as the alleged
facts (Article 410 section 3 of the Judicial Code).
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VIL. Judicial Accountability: Discipline, Removal Procedures and
Evaluations

1. Formal Requirements

The complaint procedure which is generally intended to ensure im-
provements in judicial services may lead to disciplinary proceedings
against the judge in question if serious misconduct is involved. Disci-
plinary proceedings may also be initiated in the absence of a formal
complaint, as long as there are objective indications of misconduct. The
disciplinary authority charged with initiating disciplinary proceedings
is the superior in the judicial hierarchy of the magistrate concerned. For
instance, the First President of the Court of Cassation is the superior of
the First Presidents of the Courts of Appeal, each First President of the
Court of Appeal is the superior of the members of that Court, and so
on.® The same applies to disciplinary proceedings in respect of mem-
bers of the Public Prosecutor’s Office. Disciplinary proceedings may be
initiated ex officio, following a complaint or on demand by the Public
Prosecutor’s Office.”” The Minister of Justice is always informed when
disciplinary proceedings have been initiated.”!

Disciplinary sanctions may be imposed on magistrates who have failed
to fulfil the obligations of their function, such as neglecting to issue a
judgment, or who have damaged the dignity of their office by their be-
haviour, whether in private or in the exercise of their functions. This is
also the case where particular tasks have been neglected in a way which
damages the smooth operation of the justice system and confidence in
the institutions.?? For instance, a judge convicted of knowingly accept-
ing stolen property had severely breached his duties and the required
dignity of his function and therefore was dismissed as a member of the
judiciary. Likewise, a judge who was convicted of abuse of confidence
and issuing a cheque without funds was removed from office.”* A mag-
istrate who had been violent to his wife and whose financial situation

89 Article 410 of the Judicial Code.

% Article 410 (3-4) of the Judicial Code.
91 Article 405ter of the Judicial Code.

92 Article 404 of the Judicial Code.

9  Court of Cassation, No. D940025N, 17 November 1994, available at
<http://www.juridat.be>.

9  Court of Cassation, No. D010015N, 29 November 2001, available at
<http://www.juridat.be>.
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had worsened due to excessive spending and his taking on several loans
was deemed to have harmed the dignity of his office.”> Magistrates who
are prosecuted either in criminal proceedings or in disciplinary pro-
ceedings may be temporarily suspended in the interests of the judicial
service, on the basis of an administrative order of the disciplinary au-
thority until the case has been finally adjudicated on.” However, disci-
plinary proceedings may not be initiated on the basis of bad judgments.
It is generally assumed that the independence of the judiciary requires
an absolute absence of control over the content of judicial decisions be-
yond the appeals and judicial review procedures.

2. Disciplinary Proceedings

Whether disciplinary proceedings are warranted is in the discretion of
the disciplinary authority. In any event, disciplinary proceedings can
only be initiated within a timeframe of six months starting from the
moment at which the disciplinary authority (very often the President of
the Court) obtained knowledge of the facts which justify the discipli-
nary proceedings. The disciplinary authority commencing the discipli-
nary procedure is in charge of the investigation into the allegations if
these concern facts which are punishable with a mild sanction. Where
the disciplinary authority concludes after investigation that a severe
sanction?”” should be imposed, the case must be submitted to the Na-
tional Disciplinary Council (Nationale Tuchtraad / Conseil national de
discipline)® which will issue a non-binding advice concerning the pen-
alty that should be applied.” The Council is divided into a Dutch-
speaking and a French-speaking Chamber which are each composed of
members of the judiciary, of the Public Prosecutor’s Office, as well as
persons not belonging to the judiciary, such as lawyers and law profes-
sors.! In principle, the disciplinary authority charged with initiating
disciplinary proceedings is equally charged with imposing mild penal-

9 Court of Cassation, No. D000010F, 7 December 2000, available at
<http://www.juridat.be>.

% Article 406 of the Judicial Code. E.g. Court of Cassation, No. D960012N,
13 December 1996, available at <http://www.juridat.be>.

97 Infra B. VIL. 4. Sanctions.

9% Article 411 of the Judicial Code.

9 Article 409 of the Judicial Code.

100 See in detail Article 409 (2 - 8) of the Judicial Code.
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ties (warnings and reprimands).!?! Severe sanctions, however, may only
be pronounced by a chamber of judges of the Court which is immedi-
ately superior to the magistrate concerned.’2 The members of the
Court of Cassation, which is the supreme court of the judiciary, are
judged by the general assembly of that Court.

Importantly, the executive branch does not intervene in disciplinary
procedures concerning members of the judiciary. This is not the case for
members of the Public Prosecutor’s Office, where the King imposes the
sanctions of automatic dismissal and impeachment, while the Minister
of Justice, the Prosecutor-General for the Court of Cassation, the Fed-
eral Prosecutor, or the Prosecutor-General for the Court of Appeal
pronounce other sanctions.!%

3. Judicial Safeguards

In addition to the guarantees outlined above, several safeguards are
provided to ensure a fair disciplinary process. The magistrate concerned
must be heard during the investigation and has the right to be assisted
or represented by a person of his choice. At least 15 days before the
hearing by the investigating body, the files are accessible to the defen-
dant and his representative.!* The defendant is also heard by the disci-
plinary authority in a public hearing, except where the defendant ex-
plicitly demands a hearing in camera. At this hearing, the defendant
may also be assisted or represented by a person of his choice. At least
15 days before this hearing, the files are accessible to the defendant and
the person of his choice, and a copy of them may be freely obtained.!%
The magistrate concerned must be properly summoned to the hearing
by means of a registered letter which gives notice of the reasons for the
hearing, the facts of the alleged disciplinary offence, the place and time-
frame for consulting the files, and the place and date of the hearing.106

101 Article 412 section 1 of the Judicial Code.

102 For instance, the first Chamber of the Court of Appeal adjudicates over
members of the Courts of First Instance.

103 Article 412 sections 2 and 3 of the Judicial Code.
104 Article 419, third alinea of the Judicial Code.

105 Arts. 421-422 of the Judicial Code.

106 Article 423 of the Judicial Code.
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The disciplinary decision must be communicated to the magistrate con-
cerned within a month of being made and must contain justification for
the decision, notice of the opportunity to appeal it, as well as the time-
limits and procedures for doing s0.19” An order of removal from the ju-
diciary may be pronounced only by a two-thirds majority in the
Chamber dealing with the case.!% The magistrate concerned may appeal
the decision imposing a penalty.!® Apart from the magistrate con-
cerned, the Public Prosecutor’s Office also has the right to appeal all
disciplinary decisions.!"® The appeal proceedings must be initiated
within a month starting from notice of the decision.!"! When a person
has been punished by a disciplinary sanction, he may request the disci-
plinary authority to revise the decision on the basis of new elements.!!

4. Sanctions

The law lists the sanctions which may be applied. They are subdivided
into mild and severe disciplinary sanctions.!’® Mild sanctions are warn-
ings and reprimands. Severe sanctions are further subdivided into severe
sanctions of the first and second degree. Severe sanctions of the first de-
gree consist of the partial deduction of salary, disciplinary suspension,
revocation of a mandate (e.g. as president of a court) and disciplinary
suspension combined with the revocation of a mandate. Severe sanc-
tions of the second degree are removal measures, namely automatic
dismissal, release from office, and impeachment. The law generally does
not give instructions as to which kind of conduct triggers which sanc-
tion. In principle, the choice of the appropriate sanction remains within

107 Article 424 of the Judicial Code.
108 Article 420 of the Judicial Code.

109 Article 415 of the Judicial Code. Depending on the hierarchical position
of the magistrate and the type of sanction the appeal is heard by the General
Assembly of the Court of Cassation, the United Chambers of the Court of
Cassation, the First Chamber of the Court of Cassation, or the First Chamber
of the Court of Appeal.

110 Article 415 section 12 of the Judicial Code. Members of the Public Prose-
cutor’s Office may appeal mild sanctions to the Minister of Justice or the Prose-
cutor-General for the Court of Cassation or the Court of Appeal.

11 Article 425 of the Judicial Code.
112 Article 427guater of the Judicial Code.
113 Article 405 of the Judicial Code.
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the full discretion of the disciplinary authority. As an exception to this
rule, consistent delay in issuing judgments must at least be punished
with a severe sanction of the first degree.*

5. Practice

Disciplinary proceedings are often used in cases involving infractions of
the Criminal Code, such as behaviour relating to the abuse of alcohol.
Other cases relate to practices which endanger public confidence in the
judiciary, such as indecent behaviour, abuse of the office of judge, or
critical comments in the media regarding judicial decisions. Most disci-
plinary decisions concerning judges are not published. Under the prin-
ciple of disciplinary discretion, disciplinary proceedings are considered
confidential, or at least off-limits to the public. There have been sugges-
tions by policymakers that this system should be reformed to ensure
that at least the person making the complaint is entitled to information
about the result of the disciplinary proceedings, but these have not yet
been turned into law. As a resul, it is difficult to assess the disciplinary
practice.!'s There are no credible reports about abuse of disciplinary
proceedings. Also, it appears that these proceedings are used sparingly.
For instance, an assessment of the disciplinary sanctions in the period
between 1973 and 1998 demonstrates that in this period only 49 warn-
ings were registered.!'¢ This assessment also concludes that since 1992
there have been increasingly more disciplinary proceedings, in particu-
lar in respect of magistrates responsible for significant delays in the

handling of files.

In 2009, when revelations about dysfunctions in the Brussels courts at-
tracted national media attention, questions were raised about the crucial
role of court presidents in the disciplinary process. As the hierarchical
superior of the judges in his court, the president has discretion over the

114 Article 770 section 5 of the Judicial Code.

115 Article 427 of the Judicial Code provides that the Minister of Justice will
establish a central (non-public) database containing anonymous versions of all
disciplinary decisions.

116 However, most warnings are expressed orally and there are no systematic
assessments of all individual files (X. De Riemaecker/G. Londers, Deontologie
en tucht, in: X. De Riemaecker/G. Londers (eds.), Statuut en deontologie van
de magistraat, 309, at 370-380 (2000); X. De Riemaecker/G. Londers, Déon-
tologie et discipline, in: X. De Riemaecker/G. Londers (eds.), Statut et déon-
tologie du magistrat, 303, at 356-366 (2000).



Judicial Independence in Belgium 337

initiation of disciplinary investigations and proceedings. Does this pose
a threat to substantive independence inside the judiciary? Absolute in-
dependence does not exist and is not desirable either. Judges who vio-
late the rules should be subject to sanctions. Until recently, the person
judged to be best placed to ensure that unprofessional behaviour is ade-
quately dealt with was the supervising court president. However, prac-
tice shows that presidents generally show great restraint in using these
powers, which they consider a poisoned chalice.

At the request of the judiciary, Government and Parliament have
started discussions on reform of the disciplinary process which should
include delegation of disciplinary powers to an independent and spe-
cialized body. Although this process is far from finalized, it is already
clear what will be the main controversies. First, should this disciplinary
body be composed of only magistrates or should it also be open to ex-
ternal members? Conservative voices within the judiciary are of the
opinion that disciplinary proceedings are a matter for the judiciary only,
and that external participation poses a risk to their independence. How-
ever, recent media stories about dysfunctional judges and long-lasting
deficiencies in certain courts has made public opinion lose faith in the
capacity of the judiciary to “clean up its own mess”. Stakeholders de-
mand more transparency and accountability, which requires external
participation. A second point of discussion is whether or not discipli-
nary reform should follow an integrated model. The integrated model
stands for bringing together the disciplinary powers with the power to
nominate and promote judges and to examine the smooth operation of
courts. In the current system, this would mean assigning the discipli-
nary powers to the High Council of Justice, which has already publicly
shown interest in this new role. However, this ambition of the High
Council has been met with some resistance. Some voices within the ju-
diciary argue that disciplinary proceedings cannot be delegated to a
body half the members of which are politically appointed without put-
ting its independence at risk. In this respect, the National Disciplinary
Council seems to be in a more favourable position, as its external mem-
bers are not politically appointed but are attorneys and professors as-
signed by, respectively, the Bar and the universities.

6. Evaluations of Judges

In order to ensure the proper operation of the judiciary judges are sub-
ject to evaluation. All judges are assessed one year after taking their
oaths and afterwards every three years. The process entails one or pos-
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sibly more consultations with the evaluator and a formal, written re-
port. For chief and presiding judges (chefs de corps, korpschefs) there is
an evaluation consisting of a follow-up conversation in the second year
of their term, as well as a more extensive evaluation, comprising several
consultations and a fully-fledged written evaluation report, at the end
of their term. A similar procedure also applies to assisting chief and pre-
siding judges, such as the vice-presidents of the courts.!”” The evalua-
tion of judges is done by members of the judiciary in order to ensure its
independence. The evaluation is not related to individual judicial deci-
sions, but only to the functioning of the magistrate.!'® There are no offi-
cial guidelines or standards for measuring functioning: this seems to be
done on a case by case basis. When the evaluation leads to the assess-
ment insufficient, there are financial consequences for the judge in-
volved.? For the holders of a mandate, the evaluation has conse-
quences for the renewal of the mandate.'20

There is fierce criticism of the way the evaluation process is currently
organized. From two surveys among magistrates, taken in 2001 and
2006, it has appeared that almost all consider the process much too te-
dious, bureaucratic and excessively time-consuming. Also, there is not
enough clarity as to whether the evaluation serves merely to help the
evaluated judge to perform better, or whether it can also be used in a
disciplinary inquiry. The High Council for Justice has recommended
simplifying the procedure and preventing the evaluation from being
used in disciplinary matters.

117 See E Van Den Broeck/]. Hamaide, De evaluatie van de magistraten, in: R.
Depré, ]. Plessers/A. Hondeghem (eds.), Managementhervormingen in Justitie.
Van internationale ontwikkelingen tot dagelijkse praktijk, 291 (2005). The Con-
stitutional Court has clearly affirmed that the Presidents (i.e. the President of
the Court of Cassation, the Presidents of the Court of Appeal, and the Presi-
dents of the lower courts) are not subject to evaluation (Constitutional Court,
No. 122/2008, 1 September 2008).

118 Royal Decree of 20 July 2000 which determines the specific rules regard-
ing the evaluation of magistrates, the evaluation criteria, and their weighting
(Koninklijk besluit tot vaststelling van de nadere regels voor de evaluatie van
magistraten, de evaluatiecriteria en hun weging / Arrété royal déterminant les
modalités d’évaluation des magistrats, les critéres d’évaluation et lenr pondéra-
tion, Belgian State Gazette, 2 August 2000).

119 Article 259decies section 3, and Article 360guater of the Judicial Code.
120 Article 259undecies of the Judicial Code.
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VIIL Immunity for Judges

1. Civil Liabiliry

The independence of the judiciary does not imply that no action can be
taken in respect of judges who fail to fulfil their obligations. Apart from
disciplinary proceedings!?! and the recusal procedure,'?2 it is also possi-
ble to claim damages from a judge in a limited number of cases. When a
wrongful act of a judge committed in the exercise of his function causes
injury, there is no personal liability of the judge, save in respect of four
professional faults, as for example fraud or for refusal to deliver a
judgment.!?? A claim on this basis must be initiated within 30 days be-
fore the Court of Cassation which may then order the judge to pay
damages or may annul the judgment.!?* If the claim is dismissed, how-
ever, the claimant may be ordered to pay moral damages to the judge.'?s

Judges can in principle not be held liable in person for errors made in
the exercise of their office, save for some very exceptional circum-
stances such as fraud.’? However, since the 1990s, it has been accepted
that the State may be held liable under Arts. 1382 and 1383 of the Civil
Code!?” for a wrongful act committed by a judge or by a member of the
Public Prosecutor’s Office.!28 When the act complained of is directly re-
lated to the judicial decision, a claim for damages against the State will
succeed only if the decision has been revoked, modified, or annulled on
account of a violation of a rule of law by a final judgment. The Court of
Cassation follows a twofold fault concepr: liability for damages arises
upon violation of a constitutional or a legislative rule prohibiting or

121 See supra, B. VIL. 1.-5. Judicial Accountability.

122 See supra, B. V. Case Assignment and Recusal.

123 The causes are listed in Article 1140 of the Judicial Code.
124 Arts. 1142-1143 of the Judicial Code.

125 Arts. 1146-1147 of the Judicial Code.

126 Article 1140 of the Judicial Code.

127 Belgium’s tort law is based on Arts. 1382 and 1383 of the Civil Code,
which contain the general principle that one must compensate injuries caused
by one’s wrongful act. In order to be successful, a claimant must prove that (i)
he has incurred damage, (ii) the respondent has committed a fault and (iii) this
wrongful act has caused the damage.

128 Court of Cassation, No. 8970 (Anca I), (19 December 1991), available at

<http://www.juridat.be>; and Court of Cassation, No. C930303F (Anca II) (8
December 1994), available at <http://www.juridat.be>.
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compelling actions of a certain type, or upon violation of the general
duty of care. Since 1991 the State has, however, rarely been held liable
for damages for a wrongful act by or omission of a member of the Judi-
clary.

2. Criminal Liabiliry

The Criminal Procedure Code contains detailed rules concerning pro-
ceedings against judges who have committed crimes!'? both in a private
capacity!'® and in the framework of their judicial office.3! Judges enjoy
a “privilege of jurisdiction” (voorrang van rechtsmacht / privilege de ju-
ridiction), meaning that in principle they are tried by the Courts of Ap-
peal.’32 Moreover, only the Prosecutor-General for the Court of Appeal
has the authority to commence such proceedings.’® This specific pro-
cedure aims to ensure the independence of the judiciary by preventing
people from making frivolous claims against judges and by guarantee-
ing that magistrates are not tried by their immediate colleagues and
peers.!3* According to the Constitutional Court this exceptional proce-
dure does not violate the principle of equality.!

129 For minor offences the regular procedures apply.
130 Arts. 479-482bis of the Criminal Procedure Code.
131 Arts. 483-503bis of the Criminal Procedure Code.

132 The judges of the Court of Appeal come before the Court of Cassation,
which may transfer the case to a Criminal Court or to an examining magistrate.
The Court of Cassation also has jurisdiction over criminal proceedings regard-
ing courts as a whole (Arts. 481-482 and 485-503 of the Criminal Procedure
Code). Political and press offences, except for press offences motivated by ra-
cism or xenophobia, as well as crimes which carry a sentence of imprisonment
in excess of five years, are tried by jury in the Criminal Assizes.

133 Arts. 479 and 483 of the Criminal Procedure Code.
134 1. de Codt, De vervolging van magistraten, in: X. De Riemaecker/G.
Londers (eds.), Statuut en deontologie van de magistraat, 151, at 151-152 (2000);

J. de Codt, Poursuites contre les magistrats, in: X. De Riemaecker/G. Londers
(eds.), Statut et déontologie du magistrat, 143, at 143-144 (2000).

135 E.g. Constitutional Court, No. 66/94, 14 July 1994.
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IX. Associations for Judges

There are several non-governmental associations which represent the
interests of certain groups of magistrates. Membership of these associa-
tions is not mandatory. For instance, the Royal League of Justices of the
Peace and Police Court Judges!*¢ defends the professional interests of
those particular magistrates. It serves as a liaison with the media and
participates in policy discussions. The High Council of Justice'*” does
not represent the judiciary, but can be seen as the liaison between the
judiciary on the one hand and the legislative and executive branches on
the other. In 1999, an Advisory Council of Magistrates (Adviesraad van
de magistratunr / Conseil consultatif de la magistrature) was set up by
the Minister of Justice.!* The mission of this official body is to give
non-binding opinions and participate in negotiations on all aspects of
the status, rights, and working environment of judges and members of
the Public Prosecutor’s Office. The Council may give advice on its own
initiative or at the request of Parliament or the Minister of Justice.!®
The Advisory Council of Magistrates is composed of 44 members from
all levels of the judiciary. It is subdivided into a Dutch-speaking and a
French-speaking college with 22 magistrates each. The members of the
Advisory Council are elected by their peers for a term of four years,
which may be renewed once.

X. Resources

The Department of Justice receives a large amount of funding out of the
State budget. For instance, in 2008 more than 1.6 billion EUR was spent

136 Koninklijk Verbond van de Vrede- en Politierechters /| Union Royale des
Juges de Paix et de Police, available at <http://www.kvvp-urjpp.be>.

137 See supra, B. 1. 2. Organs in Charge of the Administration of the Judici-
ary.

138 Act of 8 March 1999 establishing an Advisory Council of Magistrates
(Wer ot instelling van een Adviesraad van de magistratunr / Loi instanwrant un
Conseil consultatif de la magistrature, Belgian State Gazette, 19 March 1999).
The Advisory Council of Magistrates was, however, actually set up only in
2006. The Advisory Council of Magistrates has a website, which is accessible
via <http://www.just.fgov.be>.

139 Article 5 of the Act of 8 March 1999 establishing an Advisory Council of
Magistrates.
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on the Department of Justice.'* A major component of the expenses is
the payment of wages.!'* However, there is still much room for improv-
ing office and courtroom facilities. In particular, the Justice Department
still has a serious backlog in updating and co-ordinating its ICT infra-
structure. Several projects notwithstanding,!4? the Belgian judiciary does
not yet have a modern and integrated ICT system. While appropriate
funding is definitely part of the solution to these logistical problems,
the management of the justice system must also be improved. In addi-
tion to the need to implement integrated projects for the whole of the
judiciary, it is of key importance to grant more financial autonomy and
responsibility to the Courts and their Presidents!*? in order to enhance
administrative efficiency through the involvement of the judges who are
closest to actual practice. However, with such autonomy must necessar-
ily come more accountability. There should be accountability in terms
of expenses and financial policy in general. More autonomy will also
require accountability for the courts” functioning and performance, for
instance by workload measurement techniques.!* Some magistrates and

140 House of Representatives, General Presentation of the Budget, Parlia-
mentary Documents House of Representatives 2008-2009, No. 52 1526/001, at
131. See also the Justice Department’s Annual Report of 2008, available at
<http://www.just.fgov.be>.

141 As mentioned above, the salaries of judges are determined by the Judicial
Code. These salaries are generally paid correctly. See supra, B. IV. Remunera-
tion and Incompatibilities.

142 For instance the Phenix and Cheops projects. See B. Colson, ].FE.
Henrotte, V. Lamberts, E. Montero, D. Mougenot, D. Vandermeersch/I.
Verougstraete, Phenix — Les tribunaux a lére électronique (2007); and I.
Verougstraete, ICT in de gerechtelijke wereld: het Phenix-project, in: R. Depré,
J. Plessers/A. Hondeghem (eds.), Managementhervormingen in Justitie. Van
internationale ontwikkelingen tot dagelijkse praktijk, 183 (2005).

143 R. Depré/]. Plessers, Een trend naar verzelfstandiging van de gerechten.
Wat kan Belgié leren van zijn buurlanden?, in: R. Depré, J. Plessers/A.
Hondeghem (eds.), Managementhervormingen in Justitie. Van internationale
ontwikkelingen tot dagelijkse praktijk, 45 (2005). The idea of granting more
autonomy and responsibility to the courts is also supported in the coalition
agreement of the governments Leterme/Van Rompuy, at 28 (18 March 2008),
available at <http://www.belgium.be>.

144 R. Depré, V. Conings, D. Delvaux, A. Hondeghem, F. Schoenaers/].
Maesschalck, Haalbaarheidsstudie naar een werklastmeting voor de zetel. Etude
de faisabilité de la mise en oeuvre d’un instrument de la charge de travail destiné
au siege, (2007); R. Depré, Personeelsplanning en werklastmeting, in: R. Depré,
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their representative organizations have been wary of such an evolution,
fearing that more accountability will undermine their independence.
Others had less honourable motives for opposing workload measure-
ment, fearing that its findings could lead to reduction of their over-
staffed teams. More and more magistrates, however, acknowledge that
workload measurement is essential to good management. They admit
that independence of judges in the exercise of their judicial functions
does not necessarily rule out the fact that the court to which the judge
belongs should be able to justify its use of government money in light
of its performance and workload. In other words, there is no reason
why independence and accountability could not go together. As an il-
lustration of this growing awareness, the judiciary has made a start with
workload measurement as of 2007, which is currently still in process.

C. Internal and External Influence
I. Separation of Powers

As mentioned above, the separation of powers and the principle of the
independence of the judiciary are entrenched in the Constitution and
guaranteed by the Judicial Code. Save for the abovementioned concepts
in terms of evaluation and disciplinary sanctions, judges are not ac-
countable to any state body or officials. However, the judicial and the
executive branches are not entirely independent from one another: they
have shared competences outside the sphere of judicial decision-
making. This is illustrated, for example, by enforcement. Judgments and
orders are enforced in the name of the King, in his capacity as the head
of the executive branch.!#5 Indeed, that their enforcement comes within
the jurisdiction of the executive is aptly evidenced by the fact that it is
the executive which determines the standard terms at the end of each
judicial decision which are required to render it enforceable.!6 The
Public Prosecutor’s Office is charged with the enforcement of judg-
ments.'¥” As regards enforcement in criminal matters, the picture is

J. Plessers/A. Hondeghem (eds.), Managementhervormingen in Justitie. Van
internationale ontwikkelingen tot dagelijkse praktijk, at 67 (2005).

145 Article 40 of the Constitution.
146 Article 1386 of the Judicial Code.
147 Article 139 of the Judicial Code.
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mixed. In 2007, the executive relinquished to the newly created Sen-
tencing Administration Court (Strafuitvoeringsrechtbank | Tribunal de
PApplication des Peines) its power to deal with all matters relating to the
serving of prison sentences.!*s The right to remit or to reduce a sentence
imposed by a judge is however still a privilege of the King.!#

The Minister of Justice has no authority to order that specific cases or
certain categories of criminal offence should not be pursued. This
would violate the principle of the separation of powers. However, the
Minister of Justice does have the power to order the start of criminal
proceedings.!® Also, as mentioned before,'s! the Minister of Justice is
empowered to instruct the Prosecutor-General of the Court of Cass-
ation to submit for the Supreme Court’s review any judicial act
whereby a magistrate exceeds his legal powers.!s2 In the Fortis case, the
Minister of Justice was asked to use this power against the judgment of
the Court of Appeal which was issued in the absence of the minority
judge. The Minister of Justice refused, because the State was too closely
involved and had an interest in the outcome of the proceedings. In its
report on the Fortis events, the High Council of Justice suggested that
this power be taken away from the Minister of Justice and left in the
hands of the highest prosecutor in the land, the Prosecutor-General of
the Court of Cassation.!s3

As has been outlined above,'* the executive, despite its primary respon-
sibility for the administration of courts, has only limited powers in the
appointment of judges. The creation of the High Council of Justice as a

148 Article 157 section 4 Constitution; Act of 17 May 2006 concerning the es-
tablishment of Sentencing Administration Courts (Wet houdende oprichting
van strafuitvoeringsrechtbanken / Loi instaurant des tribunaux de Uapplication
des peines; Belgian State Gazette 15 June 2006).

149 Article 110 of the Constitution. Article 111 of the Constitution provides
that the King cannot pardon a federal Minister or a member of a Community or
Regional Government convicted by the judiciary, except on petition by the
House of Representatives or the Community or Regional Parliament.

150 Article 151 section 1 of the Constitution; Article 274 of the Criminal Pro-
cedure Code.

151 Supra, B. I. 1. Organs in Charge of the Administration of the Judiciary.
152 Article 1088 of the Judicial Code.

153 Report of the special investigation into the functioning of justice follow-
ing the Fortis case (note 5), at 45-46.

154 See supra, B. 11. Selection, Appointment and Promotion of Judges.
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separate organ to ensure judicial accountability and depoliticize judicial
selection has limited the potential influence of the executive on judicial
decision-making. The 1998 reform, thus, shows a gradual shift from the
exclusive competence of the executive branch for the administration of
the judiciary to the introduction of formal structures to ensure that ad-
ministrative powers are not misused in order to impact on core judicial
functions. The exclusive competence of the judiciary for the assignment
of cases, the legislative guarantee for the remuneration of judges and the
exclusive competence of the judiciary to sanction judicial misconduct
are essential for the protection of judicial independence vis-a-vis the
other branches of government.

Another area where the executive and the judiciary have shared respon-
sibilities is the supervision of the proper functioning of the courts. This
supervision is a matter not only for the court presidents, but also for the
prosecution, which in turn performs its duties in this respect under the
authority of the Minister of Justice.!s In general terms, both the par-
liamentary report on the Fortis case and the report of the High Council
of Justice leave this model largely uncriticized but they have urged the
legislator to clarify the scope of this supervision and to limit the influ-
ence of the executive in this respect, especially in cases where the State
is an interested party.!5¢

In order to ensure external independence Article 155 of the Constitu-
tion provides that no judge may accept a salaried position from the gov-
ernment, unless it is unremunerated and on the condition that —
whether the position is remunerated or not — it is not a position which
is considered by the legislator to be incompatible with the position of
being a judge. Indeed, some acts contain provisions whereby they pro-
claim that a certain function can never be held by a judge. In this re-
spect, Article 293 of the Judicial Code provides that a judge may hold
no paid political office nor any administrative position, nor hold the of-
fice of public notary, bailiff, practising lawyer, nor fulfil any military
function, nor be a member of the clergy. By way of exception, the ex-
ecutive branch has been delegated the authority to grant an exemption,

155 For a short description of the system, see supra, B. I. 1. Organs in Charge
of the Administration of the Judiciary.

156 Parliamentary Documents: House of Representatives 2008-2009 (note 5);
Report of the special investigation into the functioning of justice following the
Fortis case (note 5), at 25.



346 Allemeersch / Alen / Dalle

so as to allow judges to hold university teaching positions or to sit on
selection committees and examining boards.!”

In the exercise of its function, the executive sometimes calls upon mag-
istrates for their expertise. This is often organized on an ad hoc basis,
for example when magistrates take part in working groups composed of
civil servants and external experts to prepare legislation. For more long-
term commitments, the executive has the ability to request the tempo-
rary secondment of a magistrate. This, however, only applies to magis-
trates in the prosecutor’s office. Judges may not be seconded to the ex-
ecutive, as that would be contrary to the constitutional prohibition on
judges accepting remunerated office from the government.!5® In 2008, a
total of 22 magistrates from the prosecutor’s offices were seconded to
the executive, inter alia to the state agencies involved in national intelli-
gence or the fight against money-laundering as well as to the cabinets of
various Government Ministers.!s® This practice, which had gone largely
uncontested for decades, has been heavily criticized in the aftermath of
the Fortis controversy.'® Magistrates seconded to the Government
cabinets had informal contacts with former colleagues in the judiciary
who were working on the case. In their respective reports, both the par-
liamentary commission and the High Council of Justice criticized these
contacts.!¢! They recommended banning secondments of magistrates to
government cabinets, except for the cabinet of the Minister of Justice.
The recruitment of magistrates for the Justice cabinet should no longer
be handled by the cabinet itself, but through the intervention of the
College of Prosecutors-General.!2 Also, it was suggested that a code of
conduct for seconded magistrates, with clear instructions about con-
tacts with magistrates in office, be put in place. Finally, all contacts be-
tween the executive and magistrates, whether judges or prosecutors,
should be properly documented in writing and should never take place

1

0

7 Article 294 of the Judicial Code.

158 Article 155 of the Constitution.

w

1

3

% Ministry of Justice, Justitie in cijfers, at 11 (2009).

160 See e.g. T. Marchandise, Le ministere public et le politique: ordre et dé-
sordre, in Association syndicale des magistrats (ed.), Justice et politique: je
t’aime moi non plus ..., 104 (2009).

161 Parliamentary Documents: House of Representatives 2008-2009 (note 5),
at 68; Report of the special investigation into the functioning of justice follow-
ing the Fortis case (note 5), at 9-12.

162 Sypra, B. I. 1. Organs in Charge of the Administration of the Judiciary.
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directly but through the appropriate channels, meaning the hierarchical
superiors.

IL. Judgments

1. Basis

Judgments are based on the law, that is, every generally binding rule, ir-
respective of the issuing authority. This includes the Constitution, self-
executing treaties!®?> and provisions of European law, statutes enacted by
both the federal and the state legislatures,!6* administrative regulations
and orders, and general unwritten principles of law. Since Belgium be-
longs to the civil law tradition, it has no doctrine of precedent. Hence,
judgments do not formally have a binding effect on future cases involv-
ing either different parties or the same parties in a different case. Article
6 of the Judicial Code explicitly prohibits the judiciary from issuing
general decisions. The Constitution considers the authoritative inter-
pretation of statutory law to be the sole prerogative of the Legisla-
ture.!% Yet, in practice, judgments given by the higher courts do enjoy
considerable persuasive authority. As most judges do not want their
judgments to be overruled, the rulings of the higher courts are complied
with for the most part. Also, higher courts are not legally bound by
their own decisions. These higher courts, however, generally feel very
reluctant to overrule themselves, so as not to endanger the predictabil-
ity of their decisions. Apart from the Court of Cassation, which does
not adjudicate on the merits of a case, meaning that it deals only with

165 Tn the Le Ski judgment of 1971, the Court of Cassation ruled that a self-
executing treaty prevails over both former and later Acts of Parliament, which
therefore should be declared inoperative by any court. The Court of Cassation
argued that it is “the very nature of the international law as determined by the
treaty that leads to this primacy.” (Court of Cassation, 27 May 1971 [Le Ski],
Pasicrisie 1971, 1, 886-920).

164 According to Article 1 of the Constitution, Belgium is a federal State
composed of Communities and Regions. Both the Communities and the Re-
gions have legislative authorities and may, within their powers, enact statutes
which have the same binding force as federal statutes.

165 Article 84 for federal Acts; Article 133 for Community Acts. The Consti-
tutional Court has also accepted the authoritative interpretation for Regional
Acts (Constitutional Court, No. 193/2004, 24 November 2004 and No.
25/2005, 2 February 2005).



348 Allemeersch / Alen / Dalle

questions of law,!¢ the courts must necessarily apply the law to the
facts of the cases submitted to them. This evidently involves a personal
assessment by the judges.

According to Article 5 of the Judicial Code, a Belgian court may not re-
fuse to deliver a judgment, even if there is no or only an incomplete law
governing the situation submitted to it. In order to resolve those situa-
tions which were not anticipated by applicable legislative or regulatory
rules, the courts have acknowledged the existence of unwritten general
principles of law.

In order to ensure adequate legal review and uniform application of the
law, the Constitution established a Court of Cassation for the whole of
Belgium. The Court of Cassation is Belgium’s highest court of ordinary
jurisdiction and its principal task is to ensure that judgments comply
with the law. The Court must ensure only that decisions made on ap-
peal are not in contravention of the law and have not violated any pre-
scribed procedure which would otherwise render a decision null and
void.'” The Court has no jurisdiction over a possible misinterpretation
of the facts.

2. Practice

There is substantial statistical information available concerning the out-
come of judicial proceedings, although the management of these data is
organized by several entities, which does not promote uniformity and
transparency. The Department of Justice provides statistical data con-
cerning the courts.!® These include the number of acquittals and con-
victions at the levels of the Police Courts and the Criminal Courts,!®

166 According to Article 147 of the Constitution, the Court of Cassation is
prohibited from dealing with the facts of the cases submitted to it. After quash-
ing a decision which it considers illegal, the Court of Cassation refers the case
to another court of the same level as that from which the annulled decision is-
sued.

167 Article 608 of the Judicial Code.

168 Namely the Permanent Bureau of Statistics and Workload Measurement
(Vast Burean Statistieck en Werklastmeting /| Bureau Permanent Statistiques et
Mesure de la Charge de Travail), available at <http://www.vbsw-bpsm.be>.
The Department of Justice also publishes a document called “Justitie in cijfers /
Justice en chiffres”, which presents a number of key figures and statistical data.

169 Excluding the Criminal Assizes (Hof van Assisen /| Cour d’Assises).
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subdivided by type of crime and judicial district. For instance, of the
270,595 cases tried in 2008 by the Belgian Police Courts, 21,542 resulted
in an acquittal. The College of Prosecutors-General'”" also distributes
statistical data concerning the operation of the Public Prosecutor’s Of-
fice in the Criminal Court. Finally the Service for Criminal Policy!”
within the Department of Justice provides data concerning the types of
penalties, crimes, offenders etc.

3. Structure

Article 780 of the Judicial Code contains the formal elements which
must be mentioned in each judgment, such as the names of the judges
who have considered the case, the names of the parties, the subject mat-
ter of the claim and the answer to the (written) arguments of the parties,
and the date of pronouncement in public hearing. These requirements
are generally well observed in practice. Not mentioning one of these
elements would render a judgment null and void. Importantly, the
judgment must refer to a concise, specific ruling/order (dictum) as well
as justification for this ruling. Article 149 of the Constitution provides
that each judgment must be supported by reasons!’ so that the parties
are able to understand the judgment. It also enables the appeal courts to
review the lower courts’ decisions. Since judges are obliged to give rea-
sons for their rulings in a clear, consistent and unambiguous way, and to
consider and answer the arguments put forward, the parties are pro-
tected against arbitrary decisions. The constitutional duty to provide
reasons is considered to be an essential element of due process, and
hence is applicable to all the courts, those of ordinary jurisdiction as
well as the statutory courts, such as the administrative law courts.

170 Available at <http://www.just.fgov.be>.

0 Dienst voor het Strafrechtelijk beleid / Service de la Politique Criminelle,
available at <http://www.dsb-spc.be>.

172 This obligation is confirmed in Article 780, 3° of the Judicial Code, which
states that the judgment must include the answer to the written arguments of
the parties. Article 195 of the Criminal Procedure Code imposes a more strin-
gent obligation to provide reasons in a number of criminal cases. It has been ex-
plicitly prescribed that judgments emanating from the Trial Division and the
Appeal Division of the Criminal Court must justify the nature and degree of
the punishment.
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4. Public Access

Article 148 of the Constitution provides that hearings in courts and tri-
bunals are open to the public. Moreover, according to Article 149 of the
Constitution, judgments as a whole (i.e. the dictum [specific rul-
ing/order] and the reasons together) should also be given in open court.
Open court protects citizens against arbitrary judicial decisions. The
judge is well aware that he is subject to the control of the public present
in the courtroom. This guarantee is of practical importance, because
some trials (particularly important criminal trials) are attended by jour-
nalists and are reported on in the newspapers. Open court must also be
seen as a measure to inspire confidence in the legal system, because citi-
zens can see for themselves whether the judiciary is being objective or
not. Judgments in civil and commercial cases, however, are generally
not reported in the newspapers. Their annotation in law reviews may be
regarded as a substitute for the scrutiny of the press in criminal cases.
Many important judgments are also published on the website of the ju-
diciary.!” Magistrates of the Court of Cassation are involved in decid-
ing what is worth being published and what is not.

The rule that judgments must in all cases be pronounced in open court
has raised some criticism because it is viewed as a very time-consuming
burden. The Legislation Division of the Council of State, however, has
stressed that the requirement to deliver judgment in public is absolute
and must be applied strictly.'” Unlike the rule requiring the public pro-
nouncement of judgments which allows of no single exception, Article
148 of the Constitution explicitly provides a number of exceptions to
the principle of public hearings, namely in those cases where public ac-
cess could pose a danger to order or good behaviour. Such an exception
requires an order of the court. In practice, some cases where the rule of
hearings in public may be deviated from (such as divorce proceedings,
child adoption, and child/youth protection cases) are explicitly laid
down in statutes. However, in cases of political offences or press of-
fences, proceedings cannot be in camera except by unanimous decision
of the court.

173 Available at <http://www.juridat.be>.

174 Advice of the Legislation Division of the Council of State, 8 October
1990, L.19.647/2. However, Article 149 of the Constitution has been designated
for amendment, in order to allow legislation to provide for exceptions to the
rule that judicial decisions be delivered in public (Declaration for revision of the
Constitution of 1 May 2007, Belgian State Gazette, 2 May 2007).
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III. Improper Influence on Judicial Decisions

There are hardly any credible reports of improper influence on judicial
decisions. Magistrates who engage in corruption may be punished with
severe penalnes including prison sentences rangmg from five to ten
years.!”s It is assumed that corruption by magistrates is rare. In impor-
tant criminal cases which are tried by jury in the Assize Court, media
coverage is often extensive and sometimes partly biased. However, ac-
cording to the Court of Cassation, in principle this does not imply any
improper influence, taking into account that all evidence is examined
during court sessions.!7

As highlighted above, possible improper influence on judicial decisions
played a key role in the events surrounding the Fortis controversy in
November and December 2008. As mentioned before, both a parlia-
mentary commission of inquiry and the High Council of Justice made a
thorough analysis of these events in order to determine whether the ju-
dicial process in the Fortis case had been obstructed or whether undue
pressure had been exercised. Having heard from members of both the
judiciary and the executive, the parliamentary commission concluded
that, regarding the first instance proceedings, the contacts between the
Ministers’ offices and the Crown Prosecutor’s Office of Brussels (which
was to issue, as amicus curiae, a non-binding opinion on the legal merits
of the claim in the Fortis case) had endangered the principle of the sepa-
ration of powers.!”7 With regard to the proceedings before the Brussels
Court of Appeal, the commission of inquiry expressed its concern
about a number of contacts between Ministers’ offices, law firms, and
judges because these “might be a violation of the separation of powers
principle”.'8 However, the commission of inquiry was not able to de-
termine whether or not there had been political pressure put on the
Brussels Court of Appeal.

The analysis of the High Council of Justice, which had engaged in a

similar investigation, was much more outspoken. The Council was of
the opinion that the various contacts between magistrates working on

175 Article 249 of the Penal Code.

176 Court of Cassation, No. P071648N, 19 February 2008, available at
<http://www.juridat.be>.

177 Parliamentary Documents: House of Representatives 2008-2009 (note 5),
at 68.

178 1d., at 70-71.
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the Fortis case and advisors to the Government were inappropriate and
had created an appearance of collusion.!” The Council also expressed
grave concern over the fact that it had been suggested by other mem-
bers of the Government that the Minister of Justice use his right to have
a case submitted to judicial review by the Prosecutor-General of the
Court of Cassation. The mere fact of considering such a request in a
case where the Belgian State had a substantial interest was sufficient to
create a conflict of interest, according to the report. This conclusion,
however, was recently contradicted by a remarkable study.!80 After ex-
tensive research, the author, a constitutional scholar, concluded that the
abovementioned facts were insufficient to amount to a violation of the
separation of powers principle, at the same time admitting that ethical
considerations and the principle of procedural equality do warrant
some concern over the way the case was handled.s!

In addition, the High Council took the view that in the Fortis case judi-
cial independence had also been undermined by the judiciary itself.
Specifically, the Council took offence at the fact that one judge had
been excluded from the deliberations by the other two, as well as the
fact that the Court President had confided in the President of the hier-
archically higher court, the Court of Cassation.’82 A similar conclusion
was reached by the scholar cited above, stating that the separation of
powers was violated by the initiative taken by the President of the
Court of Cassation to write a letter to the President of Chamber of
Representatives to denounce the "obstruction of justice” in the Fortis
case.!83

The reports of the Parliament and the High Council both made various
recommendations for future reform, most of which have been discussed

179 Report of the special investigation into the functioning of justice follow-
ing the Fortis case (note 5), at 9.

180 F Meersschaut, De scheiding der machten in de storm van de Fortis-zaak,
in A. Alen/S. Sottiaux (eds.), Leuvense Staatsrechtelijke Standpunten, 189
(2010).

181 1d.

182 Report of the special investigation into the functioning of justice follow-
ing the Fortis case (note 5), at 15 and 34.

183 Meersschaut (note 180), at 190. The author added that if it would appear
that the Prosecutor-General with the Court of Appeals has indeed insisted on a
replacement of all three judges that were in charge of the Fortis file at the time
of the events, this would also qualify as a breach of the separation of powers
principle (id., at 190).
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above.8 They also stressed the sanctity of deliberation: external contact
over a case which is in deliberation should be avoided as much as possi-
ble, even if the contact is with the president of the hierarchically supe-
rior court or is established in the context of the prosecutor’s supervision
of the proper working of the court and the regularity of the proceed-
ings. In this respect, the two authoritative opinions have without any
doubt reshaped the law.

The possible criminal liability of members of the judiciary regarding the
Fortis case is currently being examined by the Court of Appeal in
Ghent. Meanwhile, the recommendations made by the parliamentary
commission and the High Council of Justice have been discussed in
parliament and will undoubtedly lead to further debate.!®5 Pending the
2010 elections, however, the reform process is currently suspended.

IV. Security

Belgium does not have a tradition of violence or threats against judges
and their families. In high-profile criminal cases, such as proceedings
concerning terrorist crimes, it sometimes happens that members of the
Public Prosecutor’s Office are given police protection. Security meas-
ures in and around courts are relatively limited. In principle, everyone
enjoys free access to the court and there is generally no systematic iden-
tity- or security-check at the entrances of courthouses. Although there
have been important improvements in recent years, the security of the
courts is still far from perfect. This was, for instance, painfully demon-
strated when journalists of the francophone public broadcasting corpo-
ration RTBF stayed overnight at the Central Law Courts in Brussels
and were even able to examine confidential court files.!® A number of
recent escapes of prisoners from the Central Law Courts in Brussels
have made it clear that additional measures must be taken to improve
security in and around the courts.

184 Supra, chapter C. I. Separation of Powers.

185 See e.g. Complete Report of the 12 January 2010 meeting of the Justice
Commission in the House of Representatives, Parliamentary Documents CRIV
52 COM 745, at 10, available at <http://www.dekamer.be>.

186 Ploeg RTBF overnacht ongestoord in Brussels justitiepaleis, De
Standaard, 9 April 2009, at 8.
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D. Ethical Standards
I. Code of Ethics for Judges

There is no (optional) code of ethics for judges.’8” The deontological
standards applying to judges are mandatory and are not written down
in a codified text. These standards are, in the first place, determined in
the Constitution and contained in statutory law (in particular the Judi-
cial Code). For instance, a judge may not refuse to deliver judgment!ss
and must justify his ruling.!® In addition to these constitutional and
statutory obligations, there are a number of unwritten rules, which are
elaborated in disciplinary decisions, academic writings and inaugural
speeches of Prosecutors-General. These rules are derived from Article
404 of the Judicial Code, which forms the basis for disciplinary pro-
ceedings.!0 They include rules concerning competence and diligence,
loyalty and objectivity, as well as confidentiality and discretion. On the
basis of these unwritten rules, for example, a magistrate is not supposed
to participate in carnival parades which lampoon State institutions. !

IL. Training

As a matter of professional duty, judges are required to keep their legal
know-how up to date, provided they are given the opportunity and the
time to do so by their hierarchical superiors.!2 There are however no
formal quota or minimal requirements. Nevertheless, whether a judge
makes sufficient effort in terms of continuing legal education will often
be a topic touched upon during his evaluation, and may also be taken

187 X. De Riemaecker/G. Londers, Deontologie en tucht (note 116), at 323;
X. De Riemaecker/G. Londers, Déontologie et discipline (note 116), at 312.

188 Article 5 of the Judicial Code (see supra C. I11. 1. Basis).

189 Article 149 of the Constitution and Article 780, 3° of the Judicial Code
(see supra, C. I11. 3. Structure).

190 See supra, B. VIL. 1. Formal Requirements.

191 X. De Riemaecker/G. Londers, Deontologie en tucht, in: idem (eds.). Sta-

tuut en deontologie van de magistraat (note 116), at 340-350; X. De Riemaec-
ker/G. Londers, Déontologie et discipline (note 116), at 329-338.

192 X, De Riemaecker/G. Londers, Deontologie en tucht, in: id. (eds.),
Statuut en deontologie van de magistraat, 342-343.
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into account by the High Council for Justice if the judge applies for
promotion. The training of a judge focuses on legal knowledge and
skills, but also on social awareness. Several training sessions deal pri-
marily or incidentally with ethical standards. For instance, in 2009, the
Institute of Judicial Training scheduled training sessions concerning de-
ontology and disciplinary law. The implementation of these pro-
grammes (the organization of courses, the recruitment of teachers, and
so on) and the logistical aspects (classrooms, course materials, and the
like) are supported by the Department of Justice. Apart from initial
training, every judge has a right to continuing legal education from the
Institute of Judicial Training.!%

E. Conclusion

The creation of the High Council of Justice in 1998 is largely seen as a
positive step in earning the trust of the public and in the independence
of the judiciary. While there is still room for more objectivity and
transparency in the nomination and promotion process, the creation of
the High Council has brought about a more objective decision-making
process, in which the Minister of Justice is no longer the sole decision-
maker. The Council has also introduced a formally organized com-
plaints mechanism, the results of which are communicated in a trans-
parent way. It also serves as an external advisor on and guardian of the
justice system. Another positive element in the development of an in-
dependent judiciary in Belgium is the fact that the majority of rules are
guaranteed in the Constitution and further specified by statutory laws
(in particular the Judicial Code). This produces a situation in which the
judiciary does not depend on decisions of the executive with regard to
wages, pensions, disciplinary decisions, and so on.

Serious tension between the executive and the judicial branches of the
State arose in December 2008, when allegations were raised of political
pressure on the Brussels Court of Appeal in the Fortis case. Although
the Parliamentary commission of inquiry established to examine this al-
legation did not find evidence of such political pressure, this important
case demonstrates that upholding the independence of the judiciary is a
continuous obligation on all actors. Both the parliamentary commission

193 Article 4 of the Act of 31 January 2007 on judicial education and the crea-
tion of an Institute of Judicial Training.



356 Allemeersch / Alen / Dalle

of inquiry and the High Council concluded their reports into the events
with a number of recommendations regarding the separation of powers
and the functioning of the judiciary. A number of these recommenda-
tions may prove useful to further the independence of the judiciary and
to prevent new incidents of potential political influence over judicial
proceedings. If there is reform along these lines, this will mean a con-
tinuation of the change which has silently taken place in the last two
decades, whereby the executive’s powers in the judicial process have be-
come more and more limited. The question remains what the role of the
High Council of Justice will be in this: it has the ambition to gain many
more powers and be more actively involved in justice policy, but
whether it will succeed in this, remains to be seen.

Another important challenge facing Belgium’s judiciary concerns the
introduction of more financial autonomy and responsibility for the
courts and their heads of personnel. This measure should enable the
courts to manage their resources more efficiently. This decentralization
of financial and logistical management must necessarily go hand in hand
with a degree of accountability for the courts’ operation and costs, for
instance by workload measurement techniques. It is, however, a key
concern that this accountability should not hamper judicial independ-
ence in any way.



Judicial Independence in Italy

Giuseppe Di Federico

A. Introduction

The most accurate way to assess the actual status of external and inter-
nal judicial independence of the Italian judiciary is to analyze the gov-
ernance of the judiciary from recruitment to retirement and the extent
to which external authorities, and in particular the Minister of Justice,
may influence decisions in that area. In Italy there are several types of
courts which employ career judges: the administrative courts, the court
of accounts, the Constitutional Court and the so-called ordinary courts.
The present study deals only with the governance of career judges of
ordinary courts, i.e. courts the judicial competence of which encom-
passes all criminal cases and the great majority of civil cases.

Just as in France, Belgium, Romania and Bulgaria, Italian judges and
prosecutors (both called magistrates)! belong to the same corps; they
are jointly recruited and can move from one position to the other.
However the governance of prosecutors varies greatly. Unlike in the
other countries, in Italy the basic features of the governance of judges
and prosecutors are the same, as are the guarantees of their independ-
ence; prosecutors as well as judges can neither receive instructions from
outside agencies nor be held accountable for their investigative or fo-
rensic activities. It is therefore difficult to deal with the governance of

1 Whereas the term magistrate in Italy — as well as in France — is used to in-

clude both judges and public prosecutors, in Spain, on the other hand, it is used
to indicate a specific level of the career of judges, and in the United Kingdom
and in the United States it is used to indicate judges having specific functions.

2 G. Di Federico, Prosecutorial accountability, Independence and Effec-

tiveness in Italy, in: B. Cooper (ed.), Promoting Prosecutorial Accountability,
Independence and Effectiveness, 299 (2008); G. Di Federico, The Independence
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judges in a fully separate way from that of prosecutors, due also to the
fact that judges and prosecutors jointly elect their representatives in the
agencies of self-government of the magistrates, i.e. the Superior Council
of the Magistracy, the judicial councils of the 26 districts of courts of
appeal and the council of the Supreme Court of Cassation.?

The Ttalian ordinary court system employs around 92% of all career
magistrates (i.e. judges and prosecutors) operating in the various types
of courts. At present the law provides for 10,109 career magistrates for
the ordinary justice system.* A little over two-thirds of the total num-
ber of magistrates is assigned to juridical functions; the others perform
prosecutorial functions. Around 200-300 magistrates are on temporary
leave of absence to perform other duties.> In addition to career magis-
trates, ordinary courts also employ an even higher number of honorary
judges whose status is quite different from that of career magistrates and
thus is outside the scope of this paper.

There are 222 courts of ordinary justice staffed by career magistrates:
the Supreme Court of Cassation, 26 courts of appeal, 166 tribunals
(courts of general jurisdiction) and 29 juvenile courts. The number of
judges serving in the various courts varies greatly: there are 396 judges
assigned to the Supreme Court of Cassation; the number of judges as-
signed to the 26 courts of appeal varies between 10 and 161; the number
of judges assigned to the 166 tribunals is between 6 and 392.7

and Accountability of the Public Prosecutor: Search of a Difficult Equilibrium,
9 Mediterranean Journal of Human Rights 2, at 93 (2005).

3 In quoting the existing legislation the expression “judicial offices” (uffici
giudiziari) must be used to indicate jointly both courts and prosecutors offices.

4 The law has progressively and substantially increased the number of or-
dinary career magistrates in the last 40 years: from 5,703 in 1962 to 10,109 in
1999.

5 Seeinfra D. 1. Code of Ethics for Judges.

©  There are several types of honorary judges: 4,700 judges of the peace,
3,498 honorary judges who perform various functions in the courts of general
jurisdiction (tribunali); 1,096 honorary judges working in juvenile courts. There
are also 1,936 honorary prosecutors. It is worth noting that the total number of
honorary magistrates (i.e. judges and prosecutors) is considerably higher than
that of career magistrates: 11,780 honorary magistrates as against 10,109 career
magistrates.

7 There are also 848 courts where ordinary justice is administered by hon-

orary judges of the peace.
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B. Structural Safeguards

Pursuant to Article 101 of the Italian Constitution “judges are subject
only to the law”.# The Italian magistrates elect their representatives in
the institutions of self-governance of the judiciary.

I. Administration of the Judiciary

1. Organs in Charge of the Administration of the Judiciary

In order to protect judicial independence, the Italian Constitution of
1948 provides that all decisions concerning judges and prosecutors from
recruitment to retirement (e.g. promotions, transfers, discipline, disabil-
ity etc.) be within the exclusive competence of the Superior Council of
the Magistracy (Consiglio Superiore della Magistratura; hereafter:
SCM).* Due to this organizational structure of self-governance the
magistracy is institutionally free from outside interference.

2. Judicial Council
a) General Characteristics of the System of Judicial Councils

The SCM is predominantly composed of magistrates elected by their
colleagues. The Constitution provides that two thirds of the members
must be magistrates and that one third of the members be elected by
Parliament, with a qualified majority guaranteeing the representation of
parliamentary minorities,!” from among law professors and lawyers
with 15 years of professional experience.!! The Constitution further

8  For the English version of the Italian Constitution see <http://www.
senato.it/documenti/repository/istituzione/costituzione_inglese.pdf>.

9 The structure and functions of the SCM are regulated in Arts. 104-107
Constitution. Article 105 Constitution provides that the SCM has the exclusive
competence “to recruit, assign, move, promote, and discipline” members of the
magistracy.

10 The representatives of Parliament are elected in a joint session of the Sen-
ate and the Chamber of Deputies; each must receive 3/5 of the votes of the total
number of the members of Parliament in one of the first two ballots, and there-
after 3/5 of the voters.

11 Article 104 Constitution.


http://www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf
http://www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf
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provides that the SCM be presided over by the President of the Repub-
lic - who, however, rarely attends its meetings — and include among its
members the President of the Supreme Court of Cassation and the
Prosecutor General of the Supreme Court of Cassation.!? Article 104
section 5 Constitution provides that the SCM must elect its Vice Presi-
dent from among the members designated by Parliament. At present
the SCM is composed of 27 members. In addition to the three ex officio
members, 8 members are elected by Parliament and 16 by the magis-
trates. All 24 elected members are renewed in toto every four years and
cannot be re-elected for the next four years (Article 104 section 7 Con-
stitution).

Although initially the higher ranks of the magistracy were greatly over-
represented on the SCM and were elected only by their rank peers,
since 1968 no higher ranking magistrate can be elected to the SCM
without the electoral support of the lower ranking magistrates. It is
worth noting that none of the more established Superior Councils of
the Magistracy of continental Europe (e.g. those of France, Spain and
Portugal) has such a predominance of members elected by the magis-
trates, nor an electoral law which makes those members so prone to the
corporate expectations of the lower ranks of the judiciary.

The wide range of functions and activities of the SCM is supported by a
rather complex organization which includes an extensive staff.’> The
annual operating budget of the SCM is over 30 million EUR, which
does not include the salaries of the 37 magistrates who work in the
Council. Since the 1980s the activities of the Plenary Sessions of the
SCM are open to the public'* (unless the Plenum itself decides other-

12 1d.

13 Tn addition to the 27 councillors the SCM has a staff of more than 270, in-
cluding 19 magistrates (on leave of absence from their offices), 144 functionar-
ies, 64 chauffeurs, 22 ushers, and 24 assistants to the councillors (of their own
choice). Furthermore, from time to time, the SCM acquires specialized services
from individuals or firms.

14 Participation of outsiders in the SCM sessions is rather rare, to say the
least. The only exceptions are those in which the President of the Republic pre-
sides over the Plenum or when situations of conflict are discussed (be they con-
flicts with the executive or on parliamentary bills, or else conflicts arising in ju-
dicial offices which have received ample publicity). On those occasions all the
available space is usually occupied by the press. A well known radio station
(Radio Radicale) records all the sessions of the SCM (with the exception of
those which the SCM from time to time decides to hold behind closed doors).
Radio Radicale broadcasts nationwide selected parts of the SCM meetings.
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wise) and the members of the SCM cannot be censured for the opinions
they express in the exercise of their official functions.!s

Appeals against disciplinary judgments of the SCM can be brought be-
fore the united civil section of the Supreme Court of Cassation.’¢ All
other decisions of the SCM on the status of judges and prosecutors
(transfer, professional evaluations, career, etc.) can be challenged by the
magistrates concerned in the administrative courts. Such challenges are
rather frequent: on the average there are more than 250 a year.”” Often
the magistrates’ appeals are successful and compel the SCM to reverse
its decision, even for the appointment to the most prestigious judicial
positions.’* The high number of successful appeals corresponds to a
widespread sense among magistrates that the decisions of the SCM are
often not based on merit but are, instead, unduly influenced by the role
that the SCM representatives of the various factions of the magistracy
play in support of their respective associates.

The system of self-governance of the magistracy also includes 26 judi-
cial councils of the courts of appeals (consigli giudiziari), which perform
an advisory function in all the decisions of the SCM regarding the status
(promotions, professional evaluations, etc.) of judges and prosecutors
working in their respective areas of territorial competence. Each district
council is composed of the President of the court of appeal, the Prose-
cutor General and a number of magistrates elected by their colleagues,
which varies with the size of the various districts.!” Recently a judicial
council having the same basic characteristics and functions as the dis-
trict councils was also established at the Supreme Court of Cassation
for both judges and prosecutors.20

15 Article 32 bis Law no.1/1981.
16 See infra B. VIL. 2. Disciplinary Proceedings.

17

In the years 2007 and 2008 there were 297 and 244 appeals respectively, of
which a large percentage were against decisions regarding the appointment of
heads of court and prosecutors’ offices.

18 In 2007, for example, such was the case for the appointment of the Presi-
dent of the Supreme Court of Cassation and for two of the presidents of the
sections of the Supreme Court.

19 Law no. 111/2007.
20 Id.
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b) The Expansion of the Powers of the SCM

Although the SCM came into existence only in 1959, since then its role
has progressively expanded far beyond managing judicial personnel. Its
influence on and supervision of the internal functioning of judicial of-
fices is in many ways remarkable. The SCM has also acquired consider-
able influence over the decisions of the executive and legislative powers
concerning all matters affecting the magistrates and the judicial system.
The expansion of the powers of the SCM beyond those expressly pro-
vided for by the Constitution has taken place through a combination of
new laws approved by Parliament, a liberal interpretation of the exist-
ing laws and the direct initiative of the SCM, based on the idea that the
Council is endowed with implied powers deriving from the mission of
promoting, protecting and defending judicial independence. In particu-
lar, the SCM explicitly and frequently asserts that it is its duty to oper-
ate as the organizational apex of the magistracy, responsible for the ad-
ministration of jurisdiction. The following are the main areas of the ex-
pansion of the powers of the SCM.

aa) Regulation and Supervision of the Organization and Internal
Functioning of the Courts

In preparing an organizational plan which inter alia establishes the cri-
teria for the assignment of cases to individual judges, the heads of court
have to follow an extremely detailed set of rules issued by the SCM,%
which throughout the drafting process of the plan exercises a supervi-
sory function.2 But there are also other means that the SCM uses in su-
pervising, monitoring and influencing the internal working of judicial
offices, such as:

2l See Article 7 bis, regio decreto (R.D.) no. 12/1941 (Statute of the magis-
tracy). The content of this article has been supplemented by a series of laws ap-
proved by Parliament between 1999 and 2001. Following the provisions of this
article the SCM writes and periodically revises the detailed instructions which
the Presidents of courts are bound to follow in preparing the organizational
plans of their respective courts.

22 See further infra at B. V. Case Assignment and Recusal.
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— inspections conducted by a delegation of its members, or the sum-
moning of magistrates to the SCM, whenever it deems that there are
conflicts or operating difficulties to be solved;?

— the frequent authentic interpretations of laws and regulations con-
cerning relations among the magistrates and their status in their judi-
cial offices, interpretations given in answers to questions submitted
by the heads of judicial offices or by single magistrates;

— the creation of new functions and operative positions in the courts.
Since 1995 the SCM, on its own initiative, appoints two magistrates
for each court of appeal (magistrati referenti per I'informatica) whose
task is both to promote the use of information and communication
technologies (ICT) and to avoid that technological innovations and
management may be used to limit the independence of the judiciary;

— On its own initiative the SCM exonerates magistrates from their ju-
dicial duties, usually varying from 30-50% of the standard judicial
workload, in order to facilitate their engagement in non-judicial ac-
tivities: for example members of the judicial council of courts of ap-
peal, the ICT maglstrates magistrates engaged in a Var1ety of educa-
tional tasks, magistrates engaged in various commissions, and magis-
trates working part time in international initiatives. On rare occa-
sions magistrates are completely exonerated while formally remain-
ing in charge of their judicial functions.

bb) Continuing Education

One aspect of the expansion of the SCM’s powers relates to the con-
tinuing education of magistrates. The full control of the educational ac-
tivities of magistrates has always been considered by the SCM as a nec-
essary means by which to protect and promote judicial independence.
Whereas the initial training of magistrates has been regulated and non-
systematic initiatives of continuing education have been promoted by
the SCM since its creation,? it is only from the early 1990s that the
SCM has progressively developed centralized and local structures for

23 Magistrates are summoned also for a variety of other reasons, e.g. to hear
the candidates who are competing to be assigned to a directive function or to a
judicial function in a specific court (or prosecutors’ office) or else for the pro-
motion of operating practices which the SCM regards as beneficial for the
proper working of judicial offices and the protection of internal independence.

24 See infra at D. I1. Training.
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the planning and management of programmes of continuing education
which now constitute one of its main activities.?> Nowadays the SCM
regulates the initial training of magistrates and promotes non-
systematic initiatives of continuing education. With the active support
of the ANMI, the SCM has even ensured that magistrates of its own
choice be included by universities in the committees which plan and
supervise the programmes of the postgraduate schools in charge of pre-
paring law graduates for the legal professions.2e Though a law passed in
2006 provides for the establishment of a Superior School of the Magis-
tracy, this institution has not yet been created and is not presently in
sight.”

cc) Opinions Concerning Legislative Initiatives

The law provides that the SCM may express advisory opinions to the
Minister of Justice on legislative bills dealing with the administration of
justice.8 The SCM has asserted its power to express such opinions on
its own initiative on any legislative initiative which it considers to be of
relevance for the judiciary, even when the Minister of Justice has de-
clared that he is not interested in the opinion.?” Furthermore the SCM
has extended its initiative to include not only bills initiated by Parlia-
ment but also amendments introduced in the course of the legislative
process. True enough the opinions are still formally addressed to the
Minister of Justice, but de facto they are intended to influence parlia-
mentarians. The opinions of the SCM acquire immediate publicity due
to the fact that the meetings of the plenary sessions of the SCM are
open to the public.

%5 See the website of the SCM, available at <http://www.csm.it>. The SCM
is also an active member of the European Judicial Training Network (EJTN).

26 As a consequence quite a few magistrates teach in those schools.

27 Legislative Decree (D.Lgs.) no. 26/2006. The law provides for the organ-
izational structure of the school such that the control of all its activities remains

in the hands of the SCM.
28 Article 10 Law no. 195/1958.

2 The SCM initially only expressed its opinions on bills prepared by the
Executive and only if such opinions have been expressly requested by the Min-
ister of Justice.
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dd) Reprimands of Criticisms Expressed Against the Magistracy or its
Members

Whenever the majority of the SCM deems that criticism of the magis-
tracy as a whole or some of its members is unjustified and/or offensive,
it formally issues an official statement of reprimand as a means of pro-
tecting the independence of the judiciary and of its individual members.
Reprimands of this nature have repeatedly been approved by the SCM
against prime ministers and other members of the executive.

In sum, the expansion of the powers of the SCM has generated recur-
rent conflicts with members of the Executive and even with the Presi-
dent of the Republic. This is true in particular with regard to the repri-
mands addressed by the SCM against harsh criticisms of the judiciary
by members of the executive and politicians and the opinions the SCM
adopts of its own initiative on bills discussed in Parliament and even on
individual amendments to those bills presented during the parliamen-
tary discussion.?

IL. Selection, Appointment and Reappointment of Judges

In Italy, as well as in other countries of continental Europe, the re-
cruitment and career of judges are modelled on those of the higher
echelons of national public bureaucracies. Judges (and prosecutors) —
like other public servants — are recruited by means of regular public
competitions based on exams, written and oral, in which theoretical
knowledge of various branches of the law is verified. As a rule, partici-
pants in those competitions are graduates in law without any profes-
sional experience, and in any case previous professional experience per
se is not in any way taken into account in the process of selection. The
bureaucratic model of recruitment is based on the assumption that the
processes of professional socialization, the ripening and development of
the professional skills of magistrates will take place and be governed en-

30 Particularly relevant was the conflict between the SCM and the President
of the Republic Francesco Cossiga in the period from December 1985 to Janu-
ary 1986. President Cossiga had tried to prevent the SCM from adopting delib-
erations which he thought were outside its competence, while the majority of
the SCM (including all the magistrate councilors) maintained that the SCM, as a
collegiate body, had full control of its own agenda. Since Cossiga no other
President of the Republic has overtly tried to impede deliberations on matters
which the Council had decided were within its own competence.
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tirely from within the judicial system. It implies, therefore, a sharp divi-
sion of the processes of cultural socialization and the development of
professional skills on the part of the various legal professions (i.e. law-
yers, judges and prosecutors) soon after the period of higher education
— a division which does not exist in common law countries where
judges are recruited from among lawyers and where those processes are
commonly shared by all the legal professions. Even though other conti-
nental European countries also provide for a career judiciary, access to
the Italian judiciary is strictly limited to young lawyers, whereas in
France and Spain a limited proportion of judges and prosecutors is re-
cruited from among lawyers, law professors or other persons having
previous professional experience in the application of the law.3! While
in most countries of continental Europe judges and prosecutors are re-
cruited separately and have different career paths, Italian judges and
prosecutors are recruited together, follow the same career and can be as-
signed equally to the various judicial and prosecutorial functions. It is a
characteristic of the bureaucratic system that judges and prosecutors are
recruited to satisfy indistinctly all of the functional needs existing in the
court system of first instance. When promoted to the higher levels of
their career they are formally supposed to be able to indiscriminately
fill any of the vacancies at the higher levels of jurisdiction.

1. Eligibility for the National Competition

The law provides that graduates who want to undertake a career as
magistrates have to participate in a national competition (concorso per
magistrato ordinario).?> In order to participate in the competition to be-
come a magistrate the candidates must: have the full exercise of their

31 In Italy the only, extremely limited, exception is the appointment for “ex-
ceptional merits” of university law professors and lawyers with 15 years of pro-
fessional experience as judges of the Supreme Court of Cassation. So far their
number has consistently been less than 10 out of the 359 judges of the Court of
Cassation.

32 The recruitment of magistrates is regulated by D.Lgs. no. 160/2006 as
modified by Law no. 111/2007. As a rule the number of judicial positions avail-
able in each competition is between 200 and 300. In addition to the national
competitions there are also separate competitions for the judicial offices of the
autonomous province of Bozen (Bolzano) where the predominant language is
German. Knowledge of both the Italian and German languages is therefore re-
quired. For the rest both the prerequisites and the nature of the written and oral
exams are the same as those indicated for the national competition.
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political and civil rights; be of “irreprehensible conduct”; be physically
fit for the job; have a law degree and a post-graduate degree in a variety
of juridical areas or professional experience (e.g. as an administrative
judge or a high-ranking executive in the civil service) or have passed the
bar examination. Both candidates who have failed in three competi-
tions and candidates who have been dismissed from their jobs in a pub-
lic agency are excluded from participation. The SCM is competent for
all decisions concerning actual possession of the aforementioned pre-
requisites on the part of the applicants. Only the requirements of “ir-
reprehensible conduct” and of the candidate’s health might entail a dis-
cretional evaluation. An analysis of the SCM’s decisions in the last 40
years shows a decrease in standards for both those prerequisites.* As to
the “irreprehensible conduct”, the only candidates who are consistently
excluded are those who have been charged with or sentenced for crimi-
nal violations of a voluntary nature. As to the health requisite, no spe-
cific check is actually made to relate the candidates’ health to the spe-
cific functions they will perform once recruited. Special assistance is
provided for the handicapped who participate in the competition.? Re-
form proposals to introduce psychological tests (as in Austria, The
Netherlands and Hungary?¢) were not approved.

2. The Process of Judicial Selection and Training of Judges

Because the judicial career is far more appealing than any other career in
public service in terms of salary, career prospects and pension, the
number of candidates participating in the first written exam is usually
well over 5,000. To be successful the candidates must pass three written
exams and several oral exams. For the written part the law requires
three different essays “of a theoretical nature” in which specific issues
concerning civil law, criminal law and administrative law are consid-
ered.’” The additional 11 oral exams test specific areas of law* and a

3 Article 2 D.Lgs. no. 160/2006.

34 See G. Di Federico, Le qualificazioni professionali del corpo giudiziario,
in: G. Di Federico (ed.), Preparazione professionale degli avvocati e dei magis-
trati: discussione su un’ipotesi di riforma, 4, at 10-13 (1987).

3 In the course of the past competitions, for example, blind candidates have
been admitted and allowed to use the Braille system for their written exams.

3 Psychological tests are about to be introduced also in the recruitment of
French magistrates.

37 Article 3 D.Lgs. no. 160/2006.
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conversation is held in a foreign language chosen by the candidate from
among English, Spanish, French and German. The examining commis-
sion is appointed by the SCM and is composed of 21 members of the
judiciary with substantial seniority, five university professors, three
lawyers entitled to practise at the higher level of jurisdiction and profes-
sors of the languages chosen by the candidates.® The selection process
is particularly exacting in the phase of the written exams. More often
than not, the number of successful candidates is lower than the number
of positions offered in each competition.®’ At the end of the selection
process the president of the examining commission transmits to the
SCM the list of successful candidates and a report containing a descrip-
tion of the selection process, of the difficulties encountered and some-
times also suggestions to improve the selection process. Thereafter the
SCM verifies the regularity of the selection process, approves the list of
winners and appoints them as ordinary magistrates.

Since in a system of bureaucratic recruitment newly recruited magis-
trates do not have any previous professional experience, they have to
undergo a period of initial training, which in Ttaly lasts for no less than
18 months, before being assigned to perform specific judicial functions
autonomously.*! The actual length and content of the initial training are

38 Article 1 D.Lgs. no. 160/2006. The 11 oral exams are the following: civil
law and basic elements of Roman law; civil procedure; criminal law; criminal
procedure; administrative, constitutional and fiscal laws; labour law; commer-
cial and bankruptcy laws; labour and social security laws; European community
law; international law and elements of juridical information technology.

% The five university professors are chosen by the SCM from among a list
proposed by the National University Council and the three lawyers from a list
prepared by the National Council of Lawyers.

40 Research data clearly show that the current system of written exams does
not provide a reliable measure of the knowledge of the candidates. In Italy the
national competitions for the recruitment of magistrates last from two to three
years. Several times the candidates who become magistrates in one competition
also participate in the written exams of the following competition without
knowing the results of the previous written exam. Studies by the author found
472 such cases and discovered that 279 (59.9%) of those who had become mag-
istrates in the first competition did not succeed in passing the written exams of
the following competition. See G. Di Federico (note 34), at 13-19.

4 In Europe the length of this period, the content of the initial training and
the evaluation of the trainees vary from country to country. G. Di Federico
(ed.), Recruitment, Professional Evaluation and Career of Judges and Prosecu-
tors in Europe: Austria, France, Germany, Italy, The Netherlands and Spain
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regulated by the SCM which directs, co-ordinates and controls such
training with the assistance of the district judicial councils.

The SCM has divided the period of initial training in two functionally
different parts: ordinary training (tzrocinio ordinario) and specific train-
ing (tirocinio mirato). Ordinary training lasts for no less than 13 months
and 1s intended both to expand technical knowledge and above all to
familiarize the trainees with the actual judicial work through various
experiences of on-the-job training.*> At the end of ordinary training the
SCM assigns each newly recruited magistrate to the specific judicial of-
fice (either as a judge or as a prosecutor) where they will serve after
completing their training. For the following five months the trainees are
then assigned to a programme of on-the-job training in the specific
functions of their first posting as judges or prosecutors. The on-the-job
training is complemented and integrated by seminars on various topics
held at both local and national levels.

The capacity of newly recruited magistrates actually to perform judicial
functions as judges and prosecutors is evaluated at the end of both peri-
ods of initial training. Such evaluations are made by the SCM on the ba-
sis of the reports and advisory opinions of the magistrates who have
been in charge of the on-the-job training at the local level, of the heads
of the offices attended, and of the local district council. In the event of a
negative evaluation the trainee has to undergo an additional period of
training, at the end of which a new evaluation is made. In the event of a
second negative evaluation the SCM dismisses the trainee. As a rule the
evaluations are highly laudatory for all trainees. Analysis of the records
of the SCM decisions of the last ten years does not reveal any case of
dismissal or prolongation of the training period specifically due to a
negative evaluation.

In almost all competitions for judicial recruitment since the early 1980s
the number of women who have been recruited has been consistently
higher than that of men. Thus there has been no need to provide for a
certain representation of women in the different ranks of the judiciary.
Nevertheless the internal regulation of the SCM (Article 29-bis) pro-
vides for the creation, within one of its advisory commissions, of a spe-

(2005). This book can be consulted and downloaded at <http://www.irsig.
cnr.it>.

42 Six months are reserved for the civil sector and seven months for the
criminal sector (including four months in criminal jurisdiction and three
months in a prosecutor’s office).
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cial Commuttee for equal opportunities, the task of which is “to formu-
late proposals for the elimination of the obstacles that impede the full
realization of equal opportunities for men and women in the work of
magistrates and the promotion of positive actions”.#> Hence several
opinions have for example been expressed and adopted by the SCM on
matters of maternity or paternity leave of absence.

3. Length of Office and Evaluation

After the 18 months of training the newly recruited magistrates are fi-
nally assigned actually to perform autonomously the specific judicial
function in the office to which they were sent at the end of the first pe-
riod of initial training. Their appointment becomes permanent without
the need for reappointment. After the evaluation which takes place at
the end of initial training there is a system for regular periodic profes-
sional evaluations of magistrates which is a consequence of the bureau-
cratic model of recruitment. Its purpose is to verify that the young
magistrates have actually acquired the necessary professional compe-
tence; to choose those who are best qualified to fill vacancies at the
higher levels of jurisdiction; and finally to ensure that magistrates main-
tain their professional qualifications throughout their several decades of
service and until compulsory retirement. Another important and often
overlooked function of an effective evaluation system is that of provid-
ing information which will permit the assignment of magistrates to spe-
cific functions which they are best suited to perform.

I11. Tenure and Promotion

1. Tenure

Judges (and prosecutors) recruited by means of national competition
enter the judiciary rather young — as a rule between 25 and 30 years of
age — and generally remain in service for their entire working lives fol-
lowing a career which in various ways formally combines seniority of
service and evaluations of professional merit. Judges have guaranteed

4 Internal regulation of the SCM, available at <http://www.csm.it>.
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tenure and the law provides that magistrates have to retire at the age of
75.44

2. Promotion, Professional Evaluations and Career

There are two types of professional evaluations: those which take place
periodically and those which take place when magistrates have to be
promoted to a higher court or to a specific judicial role (such as that of
the president of a court). It is important here to keep in mind the very
peculiar relationship which for the past 40 years or so has existed be-
tween promotion, professional evaluation and career; a relationship
which distinguishes Italy from other civil law countries which have a
bureaucratic (or civil service) magistracy. The main characteristics of
that peculiar relationship are: a) positive professional evaluations may
be attributed by the SCM to all magistrates who have the minimum
seniority required by the law for the various levels of their career; b) all
the magistrates who are evaluated positively by the SCM are formally
entitled to be destined for judicial positions in the higher levels of the
jurisdiction but remain in the same judicial role occupied thus far until
there are vacancies at the higher levels; c) all magistrates who receive a
positive evaluation by the SCM are paid the salary of the higher level of
the career even if they remain in post in the previous lower judicial
functions. Important consequences include that the SCM has, with rare
exceptions, promoted with highly positive evaluations all magistrates to
the higher levels of the career (and salary) on the mere basis of their
seniority of service,* and that accordingly most magistrates perform

44 Article 34 Law no. 289/2002.

45 The author made a complete review of all professional evaluations in two
different periods. From May 1979 to June 1981 the SCM made 4,034 profes-
sional evaluations concerning four career levels. The number of those who ob-
tained a positive evaluation and the relative promotions were 4,019 (i.e. 99.6%
of the total number of evaluations). Only 15 received a negative evaluation and
all 15 either had been given very grave disciplinary sanctions or were accused of
criminal violations. In the 11 years from 1993 to 2003 the SCM made 9,656 ca-
reer evaluations, and the negative evaluations were 117, of which 94 had re-
ceived one or more disciplinary sanctions or were awaiting criminal proceed-
ings. For a more detailed analysis see G. Di Federico, Recruitment, professional
evaluation, career and discipline of judges and prosecutors in Italy, in: G. Di
Federico (ed.), Recruitment, Professional Evaluation and Career of Judges and
Prosecutors in Europe: Austria, France, Germany, Italy, The Netherlands and
Spain, 127, at 138-142 (2005).
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their judicial functions at a level of the jurisdiction which is lower than
that formally associated with their level of career while at the same time
receiving the higher salary of their formal level.*

a) Periodic Professional Evaluations and Promotions*’

Professional evaluations and promotions are now regulated by a new
law.#¢ In addition to the professional evaluation that takes place at the
end of initial training Italian magistrates are evaluated seven times at
four-yearly intervals.# For each of the seven levels of evaluation and
promotion the law provides a detailed list of the judicial roles that mag-
istrates may exercise. Each magistrate is also allowed to ask the SCM to
be assigned to vacant judicial positions on lower levels than his/her
own.>

Magistrates are evaluated with reference to four aspects of their per-
formance: capacity, productivity, diligence, and motivation. The law
specifies the concrete elements which have to be taken into account
with regard to each of those four aspects.5! Further specifications have
been provided by instructions issued by the SCM and can be consulted
on the Council’s website.> Heads of courts and district councils are
bound by those norms and regulations when expressing their evalua-
tions, as is the SCM itself when making its final decisions on the matter.

4 Research conducted by the author in 2002 showed that most of the mag-
istrates already promoted to the highest career and salary level were still work-
ing in courts of general jurisdiction. Only 5.5% of the appellate magistrates
were working at the appellate level (89 out of 1,560), and only 1.6% of the cass-
ation magistrates were working at the level of the Supreme Court of Cassation
(24 out of 1,533).

47 Professional evaluations made for the purpose of promotions to the Su-
preme Court of Cassation are dealt with separately below: see infra E. Su-
preme/Higher Courts.

4 D.Lgs. no. 160/2006. This reform was implemented in August 2007.

4 Article 11 D.Lgs. no. 160/2006.

50 Recently, for example, the Prosecutor General of Turin asked and ob-
tained from the SCM to be appointed as head of the prosecution office at the
first level of jurisdiction in the same city.

51 Article 11 D.Lgs. no. 160/2006.

52 See Consiglio Superiore della Magistratura, available at <http://
WWW.CSITLIE>.
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The outcome of each evaluation may be positive, not positive or nega-
tive. As under the previous law all magistrates who receive a positive
evaluation are promoted to the next level with no restrictions. If the
magistrate receives a not positive evaluation he must be evaluated again
after one year and his salary increases will be delayed by one year. If the
magistrate receives a negative evaluation he has to be evaluated again in
two years and his salary increases will be postponed until then. Also, in
the event of a negative evaluation the SCM may decide that the magis-
trate has to follow one or more courses of re-qualification, and/or may
move the magistrate to a different judicial position in the same location.
If after two years the evaluation remains negative, the magistrate is
dismissed. The law provides that during and after the evaluation process
the magistrate has the right to be heard in writing and/or in person by
the district judicial council and by the SCM.5 He must in any event be
heard by the SCM both in the event of a negative evaluation and in the
course of the dismissal procedure which follows two negative evalua-
tions.>* The final decision of the SCM may, like any of its other admin-
istrative decisions on the status of magistrates, be challenged before an
administrative judge.

The new law on professional evaluation and career was proposed and
approved to render professional evaluations and promotions more
stringent. Starting from the late 1960s the SCM interpreted the laws on
professional evaluation and promotion, which required stringent pro-
cesses of evaluation, in such a lax way as to promote all candidates at
the very moment each of them had completed the minimum seniority
required by law for promotion to the various career levels. Negative
evaluations occurred very rarely, namely when the magistrates had re-
ceived grave disciplinary sanctions or were accused of criminal viola-
tions.’s Originally the request by the majority of magistrates to elimi-
nate a career system based on the evaluation of their judicial work was
justified in the name of judicial independence, and more specifically as a
means to avoid that judicial decisions at the lower levels of jurisdiction
might be unduly influenced by higher ranking magistrates who had
been recruited during the fascist period. However, the marked tendency

53 See Article 11 D.Lgs. no. 160/2006.
5 1d.

55 For a description of the system of professional evaluation and career of
Italian magistrates from the late 1960s, its evolution and the momentous conse-
quences it had for the system of governance of the judiciary see G. Di Federico
(note 45), at 137-150.
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of the SCM in due time to promote all magistrates to the top of the ca-
reer (and salary) path without substantive professional evaluations has
continued for almost 40 years, far beyond the time during which its
original justification could be reasonably invoked.¢ It is too early to
say whether the 2007 law on professional evaluation and career will
remedy this long-standing lack of substantive professional evaluation.
The analysis of the decisions of the SCM in application of the new law
conducted by the author up to 31 March 2009 shows that all the magis-
trates evaluated were regularly promoted. It is nevertheless too early to
make an empirically reliable evaluation of the efficacy of the new law.

b) Professional Evaluation, Level of Career and Role Assignment

The SCM frequently stages national competitions to fill vacancies
which occur in the courts at the higher level of jurisdiction or presi-
dents of courts. All magistrates who have reached the level of career
which qualifies them to fill the specific openings offered can apply. If
there is more than one candidate for the same position the SCM must
evaluate their professional qualifications and on a comparative basis
choose the best qualified candidate. However, as all competing candi-
dates have previously received extremely positive appraisals in the peri-
odic evaluations of their professional performance, the greatest merit
cannot be easily determined. Thus it often happens that success in ob-
taining the desired position depends decisively on the support that the
representatives of the various factions of magistrates in the SCM are ca-
pable of rallying in support of their affiliated candidates. Such a phe-
nomenon (called correntismo) is widespread and has characterized the
decisional processes of the SCM for decades. This holds true above all,
but not only, with regard to appointments to the positions of presidents
of courts, prosecutor’s offices or judicial offices in much desired loca-
tions. In recent years, harsh criticism has been levied against those long-
standing decisional practices and their negative effects, including criti-
cisms voiced by two Presidents of the Republic in their formal ad-
dresses as Presidents of the SCM.5” Among the negative effects, the ear-
lier mentioned rather frequent annulment of SCM decisions by admin-
istrative courts for lack of plausible motivations may be highlighted.

5 1Id.

57 For example in a letter addressed by President Ciampi to the SCM on 22
February 2006. Concern for the negative effects of correntismo has also recently
been expressed by President Napolitano.
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3. Transfers

In order to protect judicial independence and impartiality the Constitu-
tion provides that magistrates cannot be removed from their offices
without their consent (Article 107). In countries like Italy, where magis-
trates are recruited to fill vacancies in all judicial offices (451 at the vari-
ous levels of jurisdiction), mobility among the offices is, however, a
functional necessity so that vacancies also in less desirable offices may

also be fulfilled.

Before the mid-1960s, mobility among the judicial offices was induced
by the system of evaluation which was then closely tied to the promo-
tion system, mainly — but not only — because, once promoted, magis-
trates had to be assigned to a judicial position corresponding to their
new rank.’ Thereafter for 40 years Italian magistrates have been pro-
moted to the higher levels of their career while remaining in the judicial
positions they have occupied hitherto, with very few of them exercising
judicial functions corresponding to their rank. One of the consequences
of the lack of correspondence between promotions and transfers to a
different judicial position is that in recent decades transfers could be de-
cided by the SCM only following a request by a magistrate. The new
system of professional evaluation instituted in 2007 does not change
this. Only newly recruited magistrates can be assigned ex officio by the
SCM to unpopular judicial posts. A magistrate may even remain in his
post of first destination until compulsory retirement, and at the same
time step by step obtain increases in his salary until he reaches the top
of the salary and pension scale. The difficulties in filling vacancies in
unpopular courts (and public prosecutors’ offices), generated for dec-
ades by a generalized system of positive evaluations and promotions,
are such that in the past the law had to provide magistrates incentives of
various types in order to induce them to accept transfers to unpopular
locations. However, such incentives turned out to be insufficient to
solve the problem. Therefore, a new law had to be passed which grants
an additional 2,500 EUR net a month for a period of four years (plus
other advantages) to magistrates who agree to be transferred to 75 posi-
tions in unpopular judicial offices.” The new incentives have been only
partly effective.

58 For the many reasons which induced mobility among courts and inside
courts see G. Di Federico, The Italian Judicial Profession and its bureaucratic
setting, 1 The Judicial Review 40 (1976).

59 Law no. 181/2008.
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IV. Remuneration

1. Remuneration

Italian magistrates have been particularly successful in obtaining ade-
quate judicial salaries due to three concurring factors.® (1) By a law of
1984, ordinary and administrative magistrates obtained substantial fi-
nancial benefits after a complex combination of judicial initiatives, judi-
cial decisions i causa propria, and powerful pressures brought to bear
on the Minister of Justice and Parliament by the National Association
of Magistrates (ANMI).6! (2) The increased financial benefits provided
for by the 1984 law have permanent effect. In fact, that law provides
that those benefits be re-calculated periodically on the basis of a rather
favourable mechanism which, every three years, guarantees substantial
increases in salaries, pensions and exit bonuses.®2 This provision is spe-
cifically intended to avoid magistrates, like other public servants, being
regularly obliged to obtain salary increases by way of direct dealings
with the executive, a fact which hypothetically might indirectly influ-
ence judicial conduct. (3) During the past 40 years of professional
evaluations, career and salary increases of magistrates have been de facto
decided by the SCM with reference to the minimum seniority required
by law for promotion to the different levels of the judicial career. With
extremely rare exceptions, all magistrates in 28 years of service reach the
highest level of their career where they usually remain for 15-18 years
with periodic salary increases until retirement age.

To the author’s knowledge, the financial benefits gained by Italian
judges (and prosecutors) are by far the highest among the judiciaries of
continental Europe, and most probably also with regard to most other
democratic countries.3 Such differences derive not from the fact that

% Only the main aspects of the magistrates” financial benefits have been in-
dicated here. For a complete list of all the norms that regulate the matter see Ar-
ticle 51 D.Lgs. no. 160/2006.

61 See G. Di Federico, Costi e implicazioni istituzionali e legislativi in mate-
ria di retribuzioni e pensioni dei magistrati, Rivista Trimestrale di Diritto Pub-
blico no. 2, 373 (1985). See also F. Zannotti, La Magistratura, un gruppo di pres-
sione istituzionale (1989).

02 Research data from 2004 clearly show the differences in financial benefits
between Italian judges (and prosecutors) and those of Germany, Austria,
France, Spain, and The Netherlands. G. Di Federico (note 41).

03 Id., at 153, 155. At the time of writing the precise data to update the sala-
ries, pensions and retirement bonuses of Italian judges which the author helped
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the salaries of Italian magistrates are higher than those of other Euro-
pean judges at the various levels of the judicial career, but from the fact
that the SCM, in due time, promotes almost all judges (and prosecutors)
to the highest level of their career and salaries, while in other countries
only a limited number of judges reach the highest levels of the judicial
career, salary and pension. Generalized promotions for all have raised
salaries, pensions and exit benefits of magistrates to a level considerably
higher than that of other civil servants.

2. Benefits and Privileges

Magistrates may acquire other benefits by performing a variety of ex-
trajudicial activities.® Full-time non-judicial activities (e.g. as elected
members of national and EU Parliament, local government, or in high
level administrative posts) may be very well paid and/or provide addi-
tional pensions and special medical assistance also for family members.
Moreover, part-time activities like university teaching may be a source
of additional benefits.

3. Retirement

In Italy the period of service of judges and prosecutors is longer than in
other countries of continental Europe which adopt a bureaucratic sys-
tem of recruitment. The compulsory retirement age is now set at 75.65
Hence, Italian magistrates usually remain in service for over 45 years.
The level of pensions of magistrates (as well as those of other employ-
ees) 1s calculated with reference to the level of their salaries. The net sal-
ary of Italian magistrates in the last years before retirement is well over

to publish in 2004 are not available. However, considering that in the five inter-
vening years there have been two salary increases (in 2006 the increase was of
12.30% and in 2009 of 10.13%), the author can venture to indicate — on the ba-
sis of a rather conservative estimate — that at present the net monthly salary of a
magistrate with two years’ seniority is not much lower than 3,000 EUR; with
13 years’ seniority around 4,400 EUR net a month; with 20 years’ seniority
close to 5,400 EUR; and with 28 years’ seniority the net monthly salary is
around 6,300 EUR (all salaries for 13 months a year).

04 On extra-judicial activities see also infra C. III. Improper Influence on
Judicial Decisions.

%5 In France, Austria and most federal states of Germany the retirement age
is 65, and in Spain 70.
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7,000 EUR monthly (for 13 months per year, as the stipend is given
twice in December),% and after they reach retirement age they receive
net monthly pensions (13 months per year) which are well over 6,000
EUR, and a net exit bonus of over 300,000 EUR.¢” For the six magis-
trates of the highest rank who are appointed to the presidency or vice
presidency of the highest courts or as head and vice head of the highest
office of public prosecution, salaries, pensions and exit bonuses are con-

siderably higher.

V. Case Assignment and Recusal

Every three years all the presidents of courts at all levels of jurisdiction
have to prepare a very detailed organizational plan setting out the crite-
ria for the division of work, for the assignment of cases to the individ-
ual judges, for the substitution of magistrates in the event of impedi-
ments, for mobility from one specific internal judicial role to another
and for many other aspects of the internal working of the courts. In
preparing the organizational plan and exercising their supervisory pow-
ers the heads of court have to follow an extremely detailed set of rules
issued by the SCM.% Furthermore, effective procedures have been acti-
vated to ensure that the SCM’s regulations are implemented. In any case
for all decisions concerning the organizational plan of the court the
head of court must consult the magistrates in his office and cases of dis-
sent must be communicated to the SCM. The individual judges of the
court and the competent district judicial councils can object in writing
to the plan prepared by the heads of court. The organizational plan is

% The president of the Court of appeal of Milan interviewed by a newspa-
per in July 2009 showed that his net monthly salary, for 13 months, was 7,673
EUR. He also expressed his doubts that all the many magistrates of his senior-
ity should receive his same salary regardless of their actual judicial performance.
See the newspaper Il Giornale, Io non sono strapagato ma 1 colleghi inetti si (11
July 2009).

7 See G. Di Federico (note 45), at 153-154. Salaries, pensions and exit bo-
nuses indicated in this article were those of 2003 while judges have received two
rises since then.

%8 See Article 7 bis, R.D. no. 12/1941 (Statute of the magistracy). Following
the provisions of this article the SCM writes and periodically revises the de-
tailed instructions which the Presidents of courts are bound to follow in prepar-
ing the organizational plans of their respective courts.
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thereafter sent with any objections to the SCM, which either approves
it or requests adjustments. Any variations in the management of the
original three-year organizational plan must be communicated for ap-
proval to the local judicial council and then to the SCM. In the event
that the SCM decides that the head of a court has committed grave vio-
lations in managing the organizational plan it may decide to include its
reprimands in the personal dossier of that head of court. Thereafter the
SCM may also use such reprimands as a negative element in all future
professional evaluations, and in particular in the context of the evalua-
tions concerning reappointment as head of court.®

VL. Judicial Conduct Complaint Process

There is no formal procedure for addressing complaints regarding the
behaviour of magistrates. Complaints however are frequently addressed
to the SCM. The first commission of the SCM analyzes them and may
make three different kinds of recommendations to the plenum of the
SCM. (1) If the complaint appears to address a disciplinary violation it
has to be transferred to the authorities in charge of disciplinary initia-
tives (i.e. the Ministry of Justice or the Prosecutor General of the Su-
preme Court of Cassation).” (2) If the complaint does not have disci-
plinary implications but reveals that there are nevertheless functional
difficulties in the operation of a judicial office, the commission con-
ducts an inquiry which may lead to the authoritative transfer of one or
more magistrates to another judicial office for either functional incom-
patibility or ambient incompatibility. In such a case the magistrates in-
volved are entitled to be heard by both the first commission and the
plenum of the SCM in guasi-judicial proceedings. In these proceedings
magistrates are assisted by an advocate (usually a colleague), and if they
are transferred they may appeal the SCM’s decision before an adminis-
trative judge. (3) If the complaint does not reveal relevant problems the
case is terminated; this in practice is the most frequent occurrence. In all
three abovementioned cases the complainants are not entitled to be in-
formed of the outcome of their complaints.

9 Since 2006 such evaluations of the heads of court take place every four
years: see Article 45 D.Lgs. no. 160/2006.

70 See infra B. VIL Judicial Accountability: Discipline and Removal Proce-
dures.
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VIL. Judicial Accountability: Discipline and Removal Procedures

1. Formal Requirements

Disciplinary initiative is formally in the hands of the Minister of Justice
and of the Prosecutor General of the Supreme Court of Cassation.” De
facto most initiatives are taken by the Prosecutor General. In 2006 a
new law on judicial discipline was approved by Parliament with the in-
tention of making magistrates fully aware of the nature and content of
disciplinary violations and making disciplinary proceedings more effec-
tive and rigorous.” In particular, the new law was intended to provide
an answer to the widespread criticisms which had for many years por-
trayed judicial discipline as excessively benevolent towards magis-
trates.” The 2006 law provides for 37 different disciplinary violations
concerning the behaviour of judges and prosecutors both in and outside
their office. The list of disciplinary violations is all-inclusive, in the
sense that magistrates cannot be disciplined for actions other than those
specifically and explicitly indicated by the law.” For many of the disci-
plinary violations the law also sets out the corresponding sanctions. Af-
filiation to a political party and active participation in political activities
are among the disciplinary violations to be sanctioned.”> Nevertheless
magistrates are still allowed to appear on party tickets in national, local,
and European elections, be elected and even assume positions of re-
sponsibility in the organization of the political party for which they

7 See Article 107 Constitution. The disciplinary initiative of the Prosecutor
General of the Supreme Court of Cassation and its role in disciplinary proceed-
ing are now regulated by Arts. 14-18 of D.Lgs. no. 109/2006.

72 D.Lgs. no. 109/ 2006.

73 D. Cavallini, La giurisprudenza disciplinare sui ritardi dei magistrati or-

dinari nell’espletamento delle attivita giudiziarie, 58 Rivista trimestrale di
Diritto e Procedura civile no.4, 1489 (2004); D. Cavallini, Il giusto processo tra
diritto positivo e deontologia giudiziaria, in: C. Guarnieri/F. Zannotti (eds.),
Giusto processo?, 219 (2006); D. Cavallini, La liberta di parola del magistrato al
confronto con i nuovi illeciti disciplinari, 62 Rivista trimestrale di Diritto e Pro-
cedura civile 541 (2008).

74 The recent law on judicial discipline (D.Lgs. n0.109/2006) does not con-
tain a specific provision to this effect. However, that is the interpretation which
has been given by the disciplinary commission, due to the fact that the law pro-
vides only a list of violations without any norm which legitimates the punish-
ment of deeds other than those explicitly listed.

75 Article 3 (h) D.Lgs. no. 109/2008.



Judicial Independence in Italy 381

were elected and return to the exercise of judicial functions after the end
of their electoral mandate. To many, including this author, it may seem a
very obvious contradiction, but apparently it is not such according to
the ANMI, the SCM, the Minister of Justice and Parliament.

The Prosecutor General of the Supreme Court of Cassation must
prosecute all violations brought to his attention, the only exception be-
ing those of “little relevance”.’s The heads of judicial offices are obliged
to report all violations and can be disciplined for not doing so.”” An in-
ternal regulation of the SCM provides that the SCM itself may inform
the Minister and the Prosecutor General of events which seem to be
disciplinary violations. Citizens’ complaints are supposed to be consid-
ered by the authorities which exercise disciplinary initiatives and by
those which may report those complaints to them.” Disciplinary pro-
ceedings are terminated regardless of the gravity of the charges when
the investigation phase exceeds two years, when the decision of the
SCM is delayed for more than two years, or when the violation be-
comes known more than ten years after its occurrence. The Prosecutor
General has to communicate to the Minister of Justice his/her decision
to terminate a case and the Minister has the right to ask that the case in
any event be judged by the Disciplinary Commission of the SCM. Fur-
thermore the Minister of Justice can add further disciplinary charges to
those formulated in each case by the Prosecutor General.

2. Disciplinary Proceedings

The Italian Constitution provides that judicial discipline be adminis-
tered by the SCM.™ This task is performed by the Disciplinary Com-
mission, which is the only sub-unit of the SCM which has powers of its
own and which is composed of six members whom the SCM chooses
from among its own ranks by way of a secret ballot.8" As a rule it is pre-
sided over by the Vice President of the SCM. In any case the President

76 Article 3-bis D.Lgs. no. 109/2008.
77 Article 14 D.Lgs. no. 109/2008.

78 However, there are no provisions which entitle citizens to be informed of
the results of their complaints.

79 Article 105 Constitution.

80 Two are chosen from among the members designated by Parliament and
four from among those elected by the magistrates. Ten additional substitute
members are elected as well.
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of the SCM can preside over the Disciplinary Commission whenever
he/she so wishes; in these cases the Vice President is excluded from the
judging panel. As a rule the Minister of Justice initiates (and motivates)
his requests for disciplinary proceedings after an investigation con-
ducted by the magistrates of his Inspectorate. Both where the initiative
is taken by the Minister and by the Prosecutor General, it is the Prose-
cutor General (but usually a magistrate in his office) who conducts the
formal investigation and performs the forensic function before the dis-
ciplinary commission.

3. Judicial Safeguards

The disciplinary initiative and the charges must be communicated to the
magistrate concerned within 30 days. He/she has the right to be assisted
in his/her defence by a magistrate colleague (by far the most frequent
occurrence) or by a practising lawyer. After a long debate on whether
the SCM’s Disciplinary Commission was an administrative agency or a
court of justice the second interpretation prevailed.8! In fact the deci-
sions of the SCM’s Disciplinary Commission can be appealed on ques-
tions of law before the united civil sections of the Supreme Court of
Cassation. The opinions of the Disciplinary Commission, as well as
those of the Supreme Court of Cassation on matters of judicial disci-
pline, are publicized in the same way as any other judicial decision.

4. Sanctions

The disciplinary sanctions provided for by the law are admonition, cen-
sure, loss of seniority for a minimum of two months to a maximum of
two years (which leads to a delay in salary increases), temporary inca-
pacity to exercise supervisory functions in judicial offices for a mini-
mum of six months to a maximum of two years, temporary suspension
from the judicial functions for a minimum of three months to a maxi-
mum of two years (which results in a reduced salary for the period of
suspension), and dismissal.82 In addition to the major sanctions the
magistrate may be transferred to another judicial function and location,
when the SCM’s Disciplinary Commission deems that his permanent

81 Decision of the Constitutional Court of 1971, no. 2.
82 Article 12 D.Lgs. no. 109/2006.
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tenure in his previous position is incompatible with the proper func-
tioning of the administration of justice.

5. Practice

Table 1 sets out the basic quantitative information on the activities of
the SCM’s Disciplinary Commission between 2001 and 2008. It must be
emphasized that the figures cannot easily be compared with those of
other judicial systems because of their difference in nature.®

83 The number and nature of disciplinary initiatives and sanctions may vary
as a consequence of the different characteristics of the various judicial systems,
such as the features of recruitment and related processes of socialization in the
judicial profession, the rigour with which conduct on and off the bench is taken
into account in evaluating the members of the judiciary for promotion to the
higher levels of jurisdiction, and the nature and extent of the supervising pow-
ers of the heads of judicial offices. In some continental European countries
judges and prosecutors acquire full judicial status and tenure at the very mo-
ment at which they start exercising judicial functions (like in Italy), while in
other countries full judicial status and tenure are granted after the professional
competence and character of the candidates have been tested in the actual exer-
cise of judicial work (in Germany, for example, this period varies from three to
five years). It is obvious that the final recruitment in the latter countries is based
on more relevant information on actual professional capacity and personal
characteristics, i.e. those very elements which later on may give rise to discipli-
nary proceeding and sanctions (temper, equilibrium, resistance to stress, ability
to collaborate with others, etc.). The relevance of the system of recruitment to
these matters becomes even more evident when we compare countries with bu-
reaucratic systems of recruitment with those that recruit judges from the higher
echelons of the legal profession. This point is well represented in a paper writ-
ten by Sir Thomas Bingham, Lord Chief Justice of England, for a seminar on
“Judicial Ethics in Europe” held in London in June 1966. In this paper he re-
calls that in the last 300 years no English High Court Judge has been dismissed
for ethical reasons and, with cause, he maintains that this is due to “the practice
of appointing judges from a small pool of candidates, sharing a common profes-
sional background and known personally or by professional repute to those
making and advising on appointments”.
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Table 1: Disciplinary proceedings 2001-2008

Di Federico

Proceedings/ 2001|2002 {2003 [ 2004 | 2005 | 2006 | 2007 | 2008 | Total
Years

Admonition |18 17 18 14 19 16 9 12 123
Censure 3 5 4 3 7 8 5 4 39
Loss of sen- |0 1 6 1 4 7 6 8 33
lority

Dismissal 0 2 0 1 1 1 0 3 8
Incapacity 0 0 0 0 0 0 0 1 1
for directive

positions

No. punish- 21 25 28 19 31 32 20 28 204
ments

No. acquit— 54 47 31 43 55 66 23 24 343
tals

No. proceed- |66 [39 |50 |[45 |40 (51 |45 |[52 |388
ings termi-

nated before

trial

Tot. proceed- 141 (111 | 109 (107 |126 |149 |88 104 (935
ings

Appeals to 2001|2002 {2003 [ 2004 | 2005 | 2006 | 2007 | 2008 | Total
the Supreme

Court of

Cassation

Revised 5 2 6 6 4 0 5 2 30
Rejected 15 9 11 12 10 14 31 17 119
Other 0 0 0 0 0 0 0 2 2
No. appeals 20 11 17 18 14 14 36 21 151
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VIIL Immunity for Judges

There is no criminal immunity for judges. Actually a law, requested by
citizens through a referendum, provided that judges can be sued for
damage generated by their judicial decisions.®* However, the circum-
stances under which such an initiative may be taken by citizens are so
very limited and the procedure so cumbersome that initiatives of this
nature are, to say the least, extremely rare and de facto no judge has ever
been sentenced to pay damages.

IX. Associations for Judges

The ANMI, i.e. the trade union to which well over 90% of all magis-
trates are affiliated,®> plays a major role in the election of judges and
prosecutors to the SCM and in orientating their policies in the course of
their mandate. Actually the electoral competition takes place among
candidates who are sponsored by the four factions of the ANMI. Most
of the national leaders of ANMI and of its four factions have become
members of the SCM. While the elected members change every four
years, the magistrates’ trade union guarantees continuity of action of its
representatives in the Council in support and promotion of its concep-
tion of judicial independence and of the corporative interests of the ju-
dicial corps. While on such matters the orientations of the different fac-
tions of the ANMI are largely identical, in the decisional process of the
SCM the representatives of the four factions as a rule support the re-
quests and interests of their respective associates on matters such as
transfers and appointments to heads of courts, chiefs or deputy chiefs
of prosecution offices.

8¢ In 1987 a referendum was held to abrogate the ineffective laws on the civil
responsibility of magistrates. Over 20 million citizens (80.20% of the voters)
voted for the abolition of the existing law and for the promulgation of a more
effective one. Parliament afterwards passed a new law which basically ignored
the citizens’ request. For an analysis of the reasons see G. Di Federico, The cri-
sis of the justice system and the referendum on the judiciary, in: R. Leonardi/P.
Corbetta (eds.), Italian Politics: A Review, 25 (1989).

85 At present 8,284 magistrates out of 8,886 (93%) are paying members of
the ANMI.
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X. Resources

In Italy the budget for the justice system per inhabitants is higher than
in other Western European countries.® However the Association of
Italian magistrates, heads of courts and the SCM often request that
more funds be allocated for the administration of justice.

C. Internal and External Influence
I. Separation of Powers

The Italian Constitution provides that the judiciary is independent and
autonomous from the legislative and executive powers (Article 104
Constitution) and that “judges are subject only to the law” (Article 101
Constitution). Pursuant to Article 105 Constitution all decisions con-
cerning the governance of magistrates (from recruitment to retirement)
are within the exclusive competence of the SCM. Therefore the SCM is
the bulwark of judicial independence from all other powers. Naturally
Parliament is empowered to legislate on matters concerning the admini-
stration of justice. However, the SCM regularly on its own initiative
expresses its opinions on bills pending in Parliament relating to the jus-
tice system.

The Minister of Justice plays a very limited role in decisions concerning
the status of judges (and prosecutors).8” The main power of the Minister
in the governance of the judicial corps is its power to initiate discipli-
nary proceedings against magistrates.®® The Minister of Justice can par-
ticipate in all the plenary sessions of the SCM, but without the right to

86 See European Commission for the Efficiency of Justice (CEPE]), Report
Edition 2008 (data 2006), in particular Table 2, at 18-19 and Figure 2, at 20,
available at <http://www.coe.int/T/dghl/cooperation/cepej/default_en.asp>.
Actually Figure 2 shows that with reference to the “annual public budget allo-
cated to all courts per inhabitants in 2006” Italy spends more than France, Eng-
land and Wales, Scotland, Finland, Denmark, and most other European coun-
tries.

87 For a description of the role of the Minister of Justice and of the organi-
zation of his ministry see D. Carnevali/E. Contini, Il Ministero della giustizia,
in: G. Di Federico (ed.), Manuale di Ordinamento Giudiziario, 203 (2004).

88 Cf. supra B. VIL Judicial Accountability: Discipline and Removal Proce-
dures.
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vote. He/she has the right to be informed of all decisions the Council is
about to take on the status of magistrates, of the proposals formulated
by the SCM’s advisory committees and of the relevant documentation,
and the Minister is empowered to formulate motivated opinions on all
those proposals. The Minister of Justice hardly ever exercises such pre-
rogatives and participates in the sessions of the SCM only on ceremo-
nial occasions. On extremely rare occasions, if ever, does he/she express
an opinion on the merits of the decisions the SCM is about to take on
the status of magistrates.

Some of the powers assigned to the Ministry of Justice by the 1958 law
on the structure and functions of the SCM# have been cancelled or cir-
cumvented by two decisions of the Constitutional Court. The first such
decision related to the ability of the SCM, pursuant to the 1958 law, to
decide on matters concerning the status of magistrates only following a
specific request of the Minister of Justice. It was an important power,
similar to that of the French Minister of Justice, insofar as the Council
could successfully oppose the Minister’s proposal but could not decide
otherwise, but was instead obliged to wait for a new ministerial pro-
posal. In December 1963 the Italian Constitutional Court decided that
such a power of the Minister was unconstitutional because it was in-
compatible with judicial independence.” Since then the SCM has ac-
quired full control of its own agenda and decisions. The second deci-
sion concerns the commission for the appointment of heads of judicial
offices, which is the only advisory commission of the SCM which is
functionally connected to an outside authority. The law provides that
the advisory commission must submit its proposals of nominee/s to the
Minister of Justice once the preparatory work is completed and before
the Council can decide on the matter. In 1992 the SCM, on one of the
very rare occasions of conflict with the Minister of Justice, obtained
from the Constitutional Court a decision on the actual powers of the
Minister. The Constitutional Court decided that the Minister cannot
have a veto power on the proposals of the SCM’s advisory commission,
because that would be contrary to judicial independence. It decided that
the law simply provides that a real effort should be made to reach a
joint decision; otherwise the proposals of the advisory committee are in
any case to be submitted, as originally formulated, to the Council for its
final decision.”!

89 Law no. 195/1958.
9  Sentence of the Constitutional Court no. 168 of 1963.
91 Sentence of the Constitutional Court no. 379 of 1992.
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With regard to the role of the Minister of Justice it is important to point
out that almost all the executive positions (high, intermediate and low)
in the Italian Ministry of Justice are assigned to magistrates. At present
the Ministry of Justice employs 84 magistrates including the heads of
the Minister’s Cabinet, of the Ministerial departments, of the legislative
office, of the inspectorate, of the jail system, and of the directorate for
the planning and implementation of technological innovations. The
formal decisions to assign magistrates to the Ministry are made by the
SCM following a nominal request from the Minister. In continental
European countries the presence of judges (and prosecutors) in the
ministries of justice is quite common. However, the status of the Italian
magistrates who work at the Ministry of Justice is quite different from
that of their counterparts in other countries. In Italy the Minister has
no powers with regard to all decisions concerning their professional
evaluation and promotion, their future appointments to desired judicial
roles or locations, or their discipline. All those decisions are exclusively
in the hands of the SCM. It is only natural that the magistrates at the
Ministry should try to conform their conduct as much as possible to
the expectations of the magistrates’ trade union and its representatives
in the SCM, also because some of the magistrates who acted otherwise
have been severely penalized by the Council.”2 A deliberation approved
by the magistrates of the ANMTI’s section at the Ministry of Justice in
1983 is quite telling regarding the perception they have of their role at
the Ministry and of the importance of their presence there.”? The delib-
eration plainly states that one of their primary tasks is to avoid the Min-

92 Among the several examples of this phenomenon the most well known is
that of the negative evaluation made by the SCM’s commission for the ap-
pointment of Giovanni Falcone as director of the National Anti-mafia Direc-
torate. Falcone was the internationally most famous Italian magistrate for his
successful investigation of national and international cases of organized crime
and was at that time Director of the Department of Criminal Affairs of the
Ministry of Justice. He had prepared for the Minister of Justice a Legislative
Decree for the more efficient investigation and prosecution of mafia crimes, a
legislative decree which was vehemently opposed by the Magistrates’ trade un-
ion and by most of its representatives in the SCM. The proposal of the SCM
advisory commission not to appoint Falcone as head of the Anti-mafia Direc-
torate was not considered by the Plenum of the Council because meanwhile
Falcone had been assassinated by the mafia in May 1992.

9 For the text of this deliberation see G. Di Federico/M. Sapignoli, Proc-
esso penale e diritti della difesa: la testimonianza di 1000 avvocati penalisti, at 33
note 53 (2002).



Judicial Independence in Italy 389

ister of Justice taking initiatives which are detrimental to judicial inde-
pendence.?

IL. Judgments

1. Basis

Pursuant to Article 111 Constitution, all judicial decisions must be mo-
tivated in writing. Every decision has to be motivated with reference to
the existing laws, as interpreted by the judges delivering the decision.
Appeals on matters of law (i.e. against the interpretation of the law
made by a judge of a lower court) are provided both to the appellate
courts and to the Supreme Court of Cassation.

2. Practice

The statistics from courts of general jurisdiction for the year 2008 show
that out of 261,502 judgments there were 59,446 acquittals (30.7% of
the total) and there were 8,872 promiscuous judgments (only partial ac-

94 Such a deliberation justifies in various ways the need for all executive po-
sitions in the Ministry of justice to be assigned exclusively to members of the
judiciary. Among the various reasons, this document states that the role of mag-
istrates in the Ministry is necessary “to diminish the dangers that the ‘serving
function’ assigned by the Constitution to the Minister for the functioning of the
judicial system might be used to condition judicial power and, therefore, sub-
stantially violate the fundamental principle of the independence of the magis-
tracy”. On occasion the magistrates of the Ministry have openly opposed the
initiatives of their Minister, and in doing so received the support of the SCM. In
October 2001 some of the magistrates of the Legislative office of the Ministry
had prepared a document which was severely critical of a legislative initiative of
the Minister. The Minister decided anyway to present his bill in Parliament. The
magistrates of the Ministry’s Legislative office reacted by informally providing
the opposition parties in Parliament with the document which the Minister had
disregarded. On this episode see the two articles which this writer published in
the newspaper: Il Messaggero, Magistrati del ministro? In teoria si, ma dipen-
dono dal CSM (20 October 2001); I magistrati ministeriali stanno li a ‘marcare’
il Ministro (22 October 2001).
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quittals). The percentages of acquittals do not vary substantially for the
previous three years.%

3. Structure

For civil cases Article 132 of the code of civil procedure provides that
judgments must indicate the names of the judge/s, the names of the par-
ties and their advocates, a concise presentation of the judicial proceed-
ings and of the motives (in fact and law) for the decision, and the signa-
ture of the judge. In criminal cases in addition to the names of the
judge/s and the parties, the judgment must state the charges, the conclu-
sions of the parties, a concise indication of the reasons (in fact and law)
for the judgment, the decision and the specific norms on which it is
based, as well as the signature of the judge or the presiding judge (Arti-
cle 546 Code of Criminal Procedure).””

4. Public Access

All judicial decisions of the Supreme Court of Cassation can be con-
sulted on a database called Italgiure Web.s Quite a few law reviews®
have their own consultable databases which contain a substantial num-
ber of selected judicial decisions of the Supreme Court of Cassation, of
the courts of appeals and of the courts of first instance. Consultation of
those databases, however, requires the payment of a fee.

All courtroom proceedings are open to the public and to the media.!®
However, some restrictions do exist with regard to proceedings involv-
ing minors. Under special circumstances the judge may decide to hold a

9 1In the years 2005-2007 the percentage of acquittals varied between 32%
and 34%.

9 Ttalian Code of Civil Procedure (Codice di Procedura Civile), available at
<http://www.altalex.com/index.php?idnot=33723>.

97 Ttalian Code of Criminal Procedure (Codice di Procedura Penale), avail-
able at <http://www.altalex.com/index.php?idnot=2011>.

% See ItalgiureWeb, available at <http://www.italgiure.giustizia.it/>.

9 Such as: Foro Italiano, De Jure, Juris data, Infoleges, De Agostini Profes-
sionale.

100 See Article 471 Code of Criminal Procedure and Article 128 Code of
Civil Procedure.
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hearing behind closed doors (for example for reasons of public order or
decency) or forbid the use of photo or television cameras.

III. Improper Influence on Judicial Decisions

Cases of ascertained outright corruption of Italian judges are extremely
rare. The phenomenon of ex parte communications seems to be wide-
spread and hardly avoidable because judges and prosecutors belong to
the same corps, usually work in the same buildings and have daily op-
portunities to meet, and frequent professional and social encounters.!!
Improper pressure is often voiced by the media or by politicians and
might be due only to the personal characteristics of the judges, certainly
not to the lack of guarantees for the protection of judicial independ-
ence.

However a series of negative consequences has been generated by the
fact that promotions are based on length of service including the per-
formance of non-judicial functions in the public sector. The years spent
in such activities are calculated in terms of seniority as if they were
spent in the performance of judicial functions in all the SCM’s decisions
(regarding professional evaluation, career, salary, transfers etc.). This has
greatly facilitated the search for extra-judicial activities on the part of
many magistrates. In other words, Italian magistrates can shop around
for additional revenue in the public sector without losing any of the ad-
vantages of their judicial career. The dimensions and nature of the phe-
nomenon have in many ways eroded the borderline between the judici-
ary and the political class, threatening the very independence of the ju-
diciary. Moreover, when the SCM has to decide who to assign a much
sought-after judicial position and one of the applicants is a magistrate
who spent years in full-time extra-judicial activities, the calculations of
those years as if they were years of judicial service might (as actually
happens) result in their prevailing over magistrates with more years of
actual judicial service.102

101 See G. Di Federico/M. Sapignoli (note 93), at 15-24.

102 For an example see the minutes of the meeting of the SCM held in the af-
ternoon of 6 July 2006. Two magistrates were competing for a position as head
of one of the sections of the Supreme Court of Cassation. Both were already
judges of that Court and both had highly and equally appreciative professional
evaluations. One of them, Judge De Luca, had formal seniority of three years
more that that of Judge Di Torio. However Judge De Luca had been a member
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A relevant number of magistrates have held positions of direct repre-
sentation of political parties:! as members of the national Parlia-
ment,!* as members of the European Parliament,'?> as members of the
national executive,'% as presidents of regional governments,'”” as may-
ors of cities,'” or as members of the executives of several local govern-
ments.!® One magistrate Parliamentarian was even elected as national
secretary of a political party (the Socialist Democratic Party). Most of
those magistrates at the end of their political careers return to exercising
judicial functions (including the one who was secretary of a political
party), and can even sentence representatives of political parties in op-
position to that which they represented in Parliament.!'? There are nu-

of Parliament for seven years. Therefore in terms of actual judicial service judge
Di Iorio had four years’ more judicial experience than Judge De Luca. The vast
majority of the SCM decided that judicial seniority had to include the years
spent in Parliament and appointed Judge De Luca. At that time this writer was a
member of the SCM and wrote the reasoning in favour of Di Iorio with refer-
ence to his longer period of actual judicial experience. This writer was also
president of the SCM advisory committee for the appointment to “directive po-
sitions”, a committee which must hear the opinion of the Minister of Justice be-
fore submitting its proposals to the SCM (see infra C. I. Separation of Powers).
The Minister agreed with the majority of the SCM advisory committee on the
choice of Judge De Luca, then he turned toward this writer and, smiling, said
that he could not but share the proposal of the majority of the SCM’s commis-
sion because, after all, Judge De Luca had been a colleague of his in Parliament
for many years.

103 At present the magistrate-mayor of the city of Bari is also the regional
secretary of the centre-left Democratic Party.

104 Considering all the national elections since the mid-1970s, the number of
magistrates elected has varied from a minimum of 12 in 1979 to a maximum of
27 in 1996 (in this election 50 magistrates participated in the electoral contest on
various party tickets).

105 Two or three for each election.

106 Only in the last three years at least one minister (of justice) and four un-
dersecretaries.

07 For the regions of Marche and Sardinia.

108 Even major cities like Genoa and Bari.

109 Even of major cities like Naples, Palermo and Bologna, or regions like
Sicily.

110 The best known case is that of a magistrate serving on one of the judging
panels of the Court of Cassation, Judge Pierluigi Onorato. He had been a par-
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merous other non-judicial positions occupied by members of the judi-
ciary which can be obtained only through the sponsorship of political
parties or of single members of the political class, such as: members of
national anthorities (for the discipline of labour relations, competition,
information and communications technologies, etc.), members of par-
liamentary commissions of inquiry, administrative positions in various
ministries (some of which are in direct collaboration with Ministers and
under-secretaries), consultants to the President of the Republic and to
the office of the Prime Minister, and various positions in international
organizations. Magistrates holding those positions have the opportu-
nity, through daily contact and collaboration, to establish solid relations
with influential members of the political class, in view (at times success-
ful) of more rewarding appointments to positions which are within the
spoils system governed by political parties. The number of magistrates
who in various ways cultivate relations with political parties or party
leaders to obtain rewarding extra-judicial positions furthers the erosion
of the borderline between the judiciary and the political class.!!!

The widespread phenomenon of extra-judicial activities has often been
the object of heated debate. Reform commissions have unsuccessfully
requested, in the name of judicial independence, that magistrates neither
be allowed to run as candidates in national, local and European elec-
tions, nor that they be appointed as members of the Executive.!’? Two
referenda were held to forbid extra-judicial activities as incompatible
with judicial independence. The majority of citizens voting were in fa-

liamentarian of the Communist Party for several legislatures. In a judicial case
regarding a parliamentarian of staunch anticommunist standing, Marcello
Dell’Utri, the magistrate who had been parliamentarian for the Communist
Party was given the task of instructing the case for the judging panel and, later,
writing the collegiate decision. The anticommunist parliamentarian was sen-
tenced to more than two years’ imprisonment. Furthermore, it turned out that
in the opinion written by Judge Onorato an attenuating circumstance specifi-
cally put forward by the defence had not been considered. For a description of
this judicial case see G. Di Federico, Se il giudice ¢ un ex Onorevole PCI, Il Re-
sto del Carlino (28 November 1999); G. Di Federico, Quel giudice molto
Onorato e molto PCI, Il Resto del Carlino (6 December 1999).

11 Such positions are often very rewarding also from the financial point of
view, like those of members of national regulatory authorities or members of
Parliament. From the age of 65 magistrates who are former members of Parlia-
ment draw a pension in addition to their salary as members of the judiciary.

112 See  Commissione Ministeriale per la riforma dell’ordinamento
giudiziario, in: Documenti Giustizia no. 5, 1087, at 1102-1118 (1994).
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vour of such reform!’3 but the referenda did not achieve the necessary
quorum.* It showed, however, how widely diffused among citizens is
the belief that the nature and dimensions of extra judicial activities, as
they have developed in Italy, are incompatible with judicial independ-
ence.

The collecting of information concerning judges and judges’ associa-
tions by the Italian Intelligence and Military Security Services, which
was revealed by the Office of the Prosecutor of Milan in July 2006 and
criticized in a report by the UN Special Rapporteur on the independ-
ence of judges and lawyers,!5 is unacceptable and serious. The subse-
quent statement issued on 4 July 2007 by the SCM in defence of judicial
independence (some of the informants quoted anonymously there were
magistrates) was certainly appropriate.!’ However, the statement of the
SCM also reveals that the information collected on the magistrates
(predominantly public prosecutors) could hardly have been used to
blackmail them and to threaten judicial independence. In the view of
the author the information collected seems to suggest that the intelli-
gence authorities had a marked leaning towards also wasting taxpayers’
money. It should be mentioned that between April 1990 and July 2007
the SCM issued 18 statements in defence of the independence of magis-
trates (predominantly prosecutors) for the verbal attacks received
mainly by politicians.!”

113 In the 1995 referendum 11,160,923 citizens (85.6% of the votes) were in
favour, and 10,200,692 in 2000.

114 Tn Ttaly a referendum is successful only when the absolute majority of the
electorate actually votes.

115 Report of the Special Rapporteur on the independence of judges and law-
yers, Leandro Despouy (28 May 2008), UN Doc A/HRC/8/4/Add.1, at 109-
110, available at <http://www2.ohchr.org/english/bodies/hrcouncil/docs/8sessi
on/A.HRC.8.4.Add1.doc>.

116 'The statement can be consulted on the website of the SCM, available at
<http://www.csm.it/>.

117 All these deliberations of the SCM can be read in full text on the SCM’s
website. Ibid.
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IV. Security

The security of courts is no longer an issue which is debated in Italy.
Although 25 magistrates — predominantly prosecutors, instructing
judges, magistrates engaged in the management of the jail system — were
assassinated almost exclusively by terrorists and the mafia between 1969
and 1992, no assassination attempt was carried out in the last 17 years.
Of the magistrates killed 18 were prosecutors and two instructing
judges (who before 1989 conducted investigations just like public
prosecutors), three were judges (one of them was killed because she was
in the same car as a prosecutor specializing in mafia crimes), and two
were involved in the management of the jail system.

All magistrates involved in proceedings regarding organized crime or
terrorism are provided with security (bullet proof) cars and a police es-
cort round the clock. Their houses or temporary residences (e.g. during
holidays) are under police surveillance. Very strict security measures are
adopted to protect the courtrooms destined for trials involving organ-
ized crime (i.e. relating to the mafia and terrorism).

D. Ethical Standards
I. Code of Ethics for Judges

Until 2006 the law did not provide for a detailed code of judicial ethics.
In 1994 the ANMI was called upon to draft a code of judicial conduct,
yet the Judicial Code of Ethics resulting from this was not legally bind-
ing. The 2006 law on judicial discipline, the purpose of which was to
make magistrates fully aware of the nature and content of disciplinary
violations and to make disciplinary proceedings more effective and rig-
orous, contains an exhaustive list of disciplinary violations providing
guidance on behaviour which can be disciplined.!8

IL. Training

Newly recruited magistrates are provided with one or more lectures on
judicial discipline and the content of the code. No special consideration

118 See supra B. VIL 1. Formal Requirements.
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has been given to training on ethical standards in the programmes of
continuing education.

E. Supreme/Higher Courts

Until 2006 the posting of magistrates to the Supreme Court of Cass-
ation did not follow an evaluation procedure different from that for any
other posting to a higher court. The recent law on professional evalua-
tions, however, provides that in decisions regarding the professional
evaluation of judges the SCM must take into account also the opinion
of a committee of five members composed of three high level magis-
trates, a university professor, and a lawyer entitled to advocate in the
Supreme Court. All the members of that committee of experts are ap-
pomted by the SCM.!1 In its decisions the SCM can dlsregard the opin-
ions of this committee, but only on the basis of an ad hoc motivation.

E Conclusion

Considering the measures adopted by democratic countries to imple-
ment judicial independence, external and internal, at the applied level
the guarantees of independence, and with them the very meaning of ju-
dicial independence, vary greatly from one country to another in crucial
areas of the governance of the judiciary, such as the role and composi-
tions of the agencies of self-governance of the judiciary,'? the supervi-

119 Article 12 D.Lgs. no. 160/2006.

120 Among judicial councils of Western European continental countries the
Italian SCM is the only one which has all the decisional powers on the status of
judges from recruitment to retirement. In Belgium, Portugal, Spain the councils
are competent for the recruitment of judicial personnel, while in France, Swe-
den, and The Netherlands they are not. In Portugal and Spain the councils are
competent on matters of professional evaluation for the promotions of judges.
In Belgium, Denmark, France, Sweden and The Netherlands they do not have
such powers, and in France, Portugal and Spain they have powers with regard
to disciplining judges, while the councils of Belgium, Denmark, Sweden and
The Netherlands do not. The ratio of representatives of the judges in the na-
tional judicial councils varies greatly: from 2/3 in the Italian SCM to an equal
number of magistrates and experts in the Belgian Council. Furthermore the
same reasons that inspired the creation of national judicial councils vary from
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sory role played by the heads of courts,'?! the powers of the Minister of
Justice or other outside agencies.!2?

In Italy judicial independence, external and internal, has received a great
deal of attention and its implementation at the operational level now
permeates all aspects of the governance of the judiciary. The value of
judicial independence as interpreted and promoted by the magistrates’
trade union and its representatives in the SCM has given rise to a re-
markable expansion of the powers of the Council and has successfully
inspired the legislation on many aspects of judicial governance. Com-
pared to other European countries the scope of independence in Italy is
broader. The Minister of Justice does not have any decisional powers in
the governance of the judiciary, the only exception being the power of
disciplinary initiative expressly assigned to him by the Constitution. It
is the SCM which is in charge of the governance of magistrates and de
facto entrusted with the task of protecting judicial independence.

The role of the SCM and the developments of judicial governance in It-
aly seem fully to validate the worries frequently expressed in several
countries with regard to the actual functioning of national judicial
councils composed of a majority of magistrates, namely that the value
of independence be used as a means to pursue the corporate interest of
magistrates to the detriment of an effective balance between the values
of independence and accountability, a balance which is necessary for the
proper and efficient functioning of the judicial system.123

country to country. The creation of national judicial councils of all former tran-
sitional countries (Eastern and Central European countries as well as Italy,
Spain and Portugal) had and have as their primary goal the promotion and pro-
tection of judicial independence; the Councils of Denmark and The Nether-
lands were created (respectively in 1999 and 2002) primarily to promote the
better management and performance of courts (and with it also a more account-
able judiciary); the Belgian Council was created in 1999 primarily to re-
establish the credibility of the judiciary which had been shaken by a grave series
of scandals.

121 For example the relevant role played by the heads of courts in France,
Germany and Austria in the supervision and evaluation of judicial performance
would in Italy be considered a violation of internal independence. Cf. G. Di
Federico (note 41).

122 Tust the main ones: in Denmark, Sweden and The Netherlands all mem-
bers are appointed by the Minister of Justice or the Cabinet of Ministers. In
Spain both judges and experts are elected by Parliament.

123 Such a debate has gone on for years in Italy, Spain and France. In Spain
the statute of the judiciary was modified in 1985 and it provides that the judge
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One of the most obvious evolutions of the modern democratic state is
the increasing political relevance of the judiciary.’? Indeed, there are
very few areas of vital interest for citizens which have remained un-
touched by judicial decisions.!?s Furthermore, the proper working of
the judicial system is a key factor in attracting foreign investment, and
thus also a relevant factor of economic development. The very well-
being of the citizens and of the community as a whole has become far
more dependent than in the past on the content of judicial decisions and
on the expediency with which they are delivered. Such developments in
the political relevance of judicial power have in turn spurred, in some
democratic countries more than in others, the search for adequate
means to render the judiciary more accountable, while at the same time
safeguarding its independence. In this light one can read the efforts of
many democratic states to devise and implement more stringent and ef-
fective measures to ensure that the judges be carefully selected and
throughout the period of their service perform their duties with profes-
sional competence, diligence, efficiency, impartiality, and maintaining a
posture which inspires the confidence of citizens. Much more than in
the past judicial independence and accountability are considered as two
faces of the same coin which cannot be dealt with separately at the pol-
icy making level. In no way does this paper underestimate the crucial
importance of a fully independent judiciary for the proper functioning
of a democratic community. However independence is an instrumental

members of the Council are no longer elected by their colleagues, but instead
by Parliament by qualified majority (Arts. 111-113 Ley Organica del Poder Ju-
dicial 6/1985 as modified by the Ley Organica 2/2001). A recent reform of the
French Constitution has modified the composition of the judicial council in
such a way that, among other things, the ordinary magistrates elected by their
colleagues are no longer in a majority in the Council (Article 31 of the Loi Con-
stitutionnelle no. 2008-724 of 23 July 2008).

124 C. Neal Tate/T. Vallinder (eds.), The Global Expansion of Judicial Power
(1995).

125 This applies to matters such as human rights, health, social security, edu-
cation, labour relations, family relations, commercial relations, customers’
rights, even recreational activities and the media, etc. The literature on this phe-
nomenon is ample. See, for example, L. M. Friedman, Total Justice (1985); K.
Malleson, The New Judiciary. The effects of expansion and activism (1999).
Moreover, the dangerous evolution of criminal activities (from those in the met-
ropolitan areas to those which have acquired an international dimension) has
made judicial repression of crime ever more important for citizens and the
community as a whole.
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value and not an end in itself. It is primarily intended to create the most
favourable conditions under which the judge may decide in an impartial
way, sine spe ac metu (without fear or hope). Measures adopted with the
intention of promoting judicial independence should not in any case
gravely undermine other values equally important for the proper func-
tioning of the judicial system, such as the guarantees of professional
qualification and diligence in the performance of judicial duties, short
of generating — as in the Italian case — serious dysfunctional conse-
quences.

One of the most quoted judicial aphorisms 1s that “justice delayed is
justice denied”. Delayed justice is a widespread phenomenon in Italy,
and the judicial system is one of the most inefficient worldwide accord-
ing to the ratings of the World Bank in its recommendations to inves-
tors.126 Certainly Italy is by far the country which has received the
highest number of condemnations for delayed justice by the European
Court of Human Rights (ECtHR) and the Committee of Ministers of
the Council of Europe: more than 12 times as many as those collected
together by Austria, Belgium, Germany, Norway, Sweden, Switzerland,
the Netherlands, and the UK.127 Actually the Committee of Ministers
officially recognized the serious inadequacy of the Italian situation and
the very great risk which it implied for a democratic state based on the

126 With regard to the efficiency of contract enforcement the last ranking
made by the World Bank places Italy at the lowest level (level 169 out 181 coun-
tries considered), i.e. after all the countries of Western Europe, all but one of the
countries of Eastern and Central Europe, all the countries of the Anglo Saxon
legal tradition. Even most of the countries of Africa and Asia seem to do better
than Italy. See Enforcing contracts, available at <http://www.doingbusiness.
org/ExploreTopics/EnforcingContracts/?direction=Asc&sort=3>.

127 Up to and including 2006 2,909 violations for excessive delays were found
for Italy as against 231 for the other eight countries together: see H. Keller/A.
Sweet Stone (eds.), A Europe of Rights — The Impact of the ECHR on National
Legal Systems, at 729-788 (2008). Actually those data do not portray the full
gravity of the problems of judicial delays. By 2001 the excessive number of Ital-
ian cases of delay brought before the ECtHR was such as to create an unman-
ageable backlog. Italy was then compelled to pass Law no. 89 of 2001 (the so-
called legge Pinto) which provides a legal remedy for excessive delays before the
national appellate courts: a remedy which has drastically reduced the number of
Italian applications before the ECtHR from an average of almost 400 cases a
year decided in the period 1996-2001 to an average of a little over ten in the pe-
riod 2003-2006 (ibid., at 810-811).
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rule of law.!28 This is despite the substantial investment in human and
financial resources in Italy.12? One of the causes of that inadequacy is
certainly the lack of substantial control over the professional perform-
ance and diligence of Italian magistrates by the SCM for the last 40
years.

The SCM has paid no attention to the view that the guarantees of high
professional standards might themselves be one of the necessary ingre-
dients of judicial independence. This is probably due to a misunder-
standing of the concept of judicial independence, as the current system
of promotion demonstrates. In Italy professional evaluations and pro-
motions have for many years been based on seniority of service and not
(as required by the law) on assessment of professional performance.
This was originally requested by the association of magistrates and by
the SCM in order to promote the independence of the lower ranks of
the judiciary from the influence of a limited number of high ranking
magistrates, but it lasted for several decades beyond the period in which
that original reason could reasonably be invoked. Though in the last 15
years the ANMI and its representatives in the SCM have recognized the
need for a more substantial assessment of the professional performance
of magistrates, this insight has so far not produced substantial effects on
the operational level.

Another drawback for the effective functioning of the judiciary is the
de facto practice that magistrates for the entire period of 40/45 years of
their service can be transferred from one court (or prosecutor’s office)
to another only if they so wish. Therefore the only effective means to
fill the vacancies in judicial offices located in areas disliked by magis-
trates has been to offer very substantial increases in monthly salaries
and other privileges in order to induce a sufficient number of magis-
trates voluntarily to agree to be transferred.

The present chapter has analyzed some of the negative consequences of
a system which relies heavily on the Superior Council of the Magistracy
for the governance of the judiciary. Recently, however, some laws have
been passed which are explicitly intended to provide remedies, while
others seem to be in the making. Those which have already been passed
are the law of 2006 on the disciplinary system which is intended to ren-

128 1d., at 426-427.

129 See European Commission for the Efficiency of Justice (CEPE]), Report
Edition 2008 (data 2006), in particular Table 2, at 18-19 and Figure 2, at 20,
available at <http://www.coe.int/T/dghl/cooperation/cepej/default_en.asp>.
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der judicial discipline more rigorous, and the law of 2007 intended to
re-establish a rigorous system of professional evaluation. Those laws
are too recent to pass any definitive empirical evaluation of their effi-
cacy at the present time. However, it can be said that the new system of
professional evaluation has certainly not achieved the expected results
in the first three years of its application. No reform initiatives are being
advanced to re-establish clear boundaries between the judiciary and the
political class. Though the law of 2006 on judicial discipline forbids
magistrates from “be[ing] members of political parties or participate
systematically and with continuity in party activities”,'® the law of
2007 on professional evaluations provides that — as in the past — magis-
trates who are elected as representatives of political parties in Parlia-
ment or in the executives at national and local levels, as well as those
who hold full-time positions which are part of the spoils system con-
trolled by party leaders, can obtain at the same time all the advantages
of the judicial career and in due time reach the highest rank, salary and
pension.

130 See Article 3 D.Lgs. no. 109/2006.



Judicial Independence in Switzerland

Regina Kiener*

A. Introduction

The basic provision concerning judicial independence in Switzerland is
Article 191¢ Federal Constitution, which states that in their adjudica-
tive activity all judicial authorities are independent and subject only to
the law. Furthermore, the basic rights catalogue states the right to an
independent and impartial tribunal established by law.! Judicial inde-
pendence as guaranteed in Article 191c Federal Constitution has a two-
dimensional meaning: on the one hand, it guarantees a judicial organi-
zation that realizes the basic right to an independent and impartial tri-
bunal established by law.2 On the other hand, Article 191c Federal
Constitution is to be seen in connection with the principle of separation
of powers and demands to secure the judiciary institutionally as a sepa-
rate power? In Switzerland with its strong democratic tradition,
though, the legislative branch predominates over the other branches of

The author would like to thank her research assistants Dr. iur. Melanie
Kriisi for critical reflection on the text and help with research and translation
and MLaw Sibilla Bondolfi for her research assistance.

1 Article 30 section 1 Bundesverfassung der Schweizerischen Eidgenossen-
schaft (BV) (Federal Constitution) 18 April 1999, SR 101 (Switz.); see R. Kiener,
Richterliche Unabhingigkeit, at 18 (2001).

2 Article 30 section 1 BV.

3 G. Steinmann, Art. 191c (3) BV, in: B. Ehrenzeller/P. Mastronardi/R. J.
Schweizer/K. A. Vallender (eds.), Die schweizerische Bundesverfassung (in the
following: St. Galler Kommentar) (2" ed., 2008). For details see Kiener (note 1),
at 25-30.
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government.* The Federal Assembly holds essential responsibilities
such as high supervision (Oberaufsicht) over the federal judiciary® or
the power to elect and re-elect the federal judges.c Furthermore, the
Federal Supreme Court is bound by federal statutory law and has to
apply it, even if it turns out to be unconstitutional.” The Swiss emphasis
on the democratic principle also entails constitutional specialities like
modest formal criteria of eligibility as a judge® or a limited term of of-
fice for judges with the need to be re-elected. Capable of jeopardizing
judicial independence in a considerable way, the requirement to be re-
elected is one of the most pressing issues of judicial independence in
Switzerland.? This chapter will discuss these issues and will show that,
in practice, the independence of the Swiss judiciary is not put into ques-
tion.!0

As to the legal bases of judicial independence, guarantees are included
in the cantonal constitutional provisions pertaining to the cantonal ju-
diciary. Both the Confederation and the cantons have their own statutes
on the organization of the judiciary and the status of judges. However,
there is no specific law on judges, like for instance the German Federal

4 For the federal level see Article 148 section 1 BV and Article 190 BV; see
also U. Hifelin/W. Haller/H. Keller, Schweizerisches Bundesstaatsrecht, at 417
(2008). See infra C. 1. Separation of Powers.

5 Article 169 section 1 BV; Article 3 section 1 Bundesgesetz siber das Bun-
desgericht (BGG) (Federal Law on the Federal Supreme Court) 17 June 2005,
SR 173.110 (Switz.); Article 3 section 2 Bundesgesetz siber das Bundesverwal-
tungsgericht (VGG) (Federal Law on the Federal Administrative Court) 17 June
2005, SR 173.32 (Switz.); Article 3 section 2 Bundesgesetz iiber das Bundesstraf-
gericht (SGG) (Federal Law on the Federal Criminal Court) 4 October 2002,
SR 173.71 (Switz.); Article 3 section 2 Bundesgesetz t#iber das Bundespatent-
gericht (PatGG) (Federal Law on the Federal Patent Court) 20 March 2009, SR
173.41 (Switz.). See infra B. 1. 1. Organs in Charge of the Administration of the
Judiciary; B. L. 2. Judicial Council.

6 Article 168 BV; Article 5 section 1 BGG; Article 5 section 1 VGG; Article
5 section 1 SGG, Article 9 section 1 PatGG. See infra B. I1. 2. The Process of
Judicial Selection; B. II. 3. Length of Office and Reappointment.

7 Article 190 BV.
8 Seeinfra B. 11 1. Eligibility.

9 See infra B. I1. 3. Length of Office and Reappointment; B. VII. Judicial
Accountability: Discipline and Removal Procedures (especially B. VIL. 4. Sanc-
tions and Practice); E. Supreme Court; F. Conclusion.

10 See infra F. Conclusion.



Judicial Independence in Switzerland 405

Judges Act (Richtergesetz), either at federal or at cantonal level. Provi-
sions on the independence of courts and on the impartiality of judges
can be found in the federal and cantonal constitutions, in federal and
cantonal statutes on civil, criminal or administrative procedure, and in
statutes on court organization. In addition, the federal courts as well as
the cantonal courts have passed administrative regulations on matters of
court organization.!! In the legislation one will encounter great variety,
according to the court level and the judicial branch concerned. Due to
these circumstances, from a Swiss perspective it is almost impossible to
give a review that takes into account all different aspects of the subject
of this chapter. In what follows, the author refers to the federal level
and — where data are available — to the cantonal level as well, thereby
trying to focus on the rules and regulations common to the majority of
the cantons.

Judicial independence in Switzerland is a rather complex issue as, as a
result of the federal structure, both the Confederation (Bund) and the
26 cantons (Kantone, the states) have their own judicial systems.!2 The
federal judiciary consists, on the one hand, of the Federal Supreme
Court (Bundesgericht) and, on the other hand, of the federal courts of
first instance. The Federal Supreme Court embodies the highest federal
judicial authority.’® As the court of final appeal in almost every legal
field it watches over the correct and uniform application of federal and
international law.!* On appeal, it reviews the decisions of the cantonal
courts in matters of civil, criminal and administrative law,!> as well as

11 See e.g., with regard to the Federal Supreme Court, Reglement fiir das
Bundesgericht (BGerR) (Administrative Regulation on the Federal Supreme
Court) 20 November 2006, 173.110.131 (Switz.).

12 For the federal system see e.g. R. Rhinow/H. Koller/C. Kiss/D. Thurn-
herr/D. Briihl-Moser, Offentliches Prozessrecht (2010). For the cantonal sys-
tem see e.g. D. Buser, Kantonales Staatsrecht: eine Einfithrung fiir Studium und
Praxis (2004); R. Hauser/E. Schweri, Kommentar zum ziircherischen Gerichts-
verfassungsgesetz vom 13. Juni 1976 mit den seitherigen Anderungen (2002); H.
Hausheer, Die neue Gerichtsorganisation des Kantons Bern und deren Auswir-
kungen auf den Zivil- und Strafprozess (1996).

13 Article 188 section 1 BV. See also Article 1 section 1 BGG.

14 See H. Koller, Art. 1, in: M. A. Niggli/P. Uebersax/H. Wiprichtiger (eds.),
Basler Kommentar Bundesgerichtsgesetz (in the following: BSK BGG), at pa-
ras. 37-46 (2008).

15 See Arts. 72-77, Arts. 78-81 and Arts. 82-89 BGG.
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the decisions of the federal judicial authorities.!¢ As there is no special
constitutional court, the Federal Supreme Court also serves as a consti-
tutional court when such issues are raised by litigants.”” The Federal
Criminal Court (Bundesstrafgerichr)'8 is the court of first instance in
matters of federal crimes, i.e. crimes of a specific nature assigned to the
federal jurisdiction by federal statutory law,!® whereas the Federal Ad-
ministrative Court (Bundesverwaltungsgericht) deals with appeals
against decisions of the federal administration.? There are a limited
number of specialized courts, such as for instance expropriation tribu-
nals (Schitzungskommissionen).2! The military courts are part of a spe-
cialized military judiciary entirely separate from the civil judiciary.22

At cantonal level, each of the 26 cantons has its own constitution and its
own parliament, government and court system. Although the cantonal
courts mainly apply federal civil and criminal law and a considerable
part of federal administrative law is administered by them too, the can-
tons are autonomous in the organization of their courts.?? In civil and
criminal matters there are generally two judicial levels within one can-

16 See Article 75 section 1, Article 80 section 1 and Article 86 section 1
BGG.

17 See W. Kilin/C. Rothmayr, The Judicial System, in: U. Kl6ti/P. Knoepfel/
H. Kriesi/W. Linder/Y. Papadopoulos (eds.), Handbuch der Schweizer Politik,
177, at 179 (4™ ed., 2006). See also id., at 186-192.

18 See SGG.

19 Article 26 section a SGG in conjunction with Arts. 336-337 Strafgesetz-
buch (StGB) (Federal Penal Code) 21 December 1937, SR 311.0 (Switz.): e.g.
organized crime, white-collar crime, money laundering, corruption etc.

20 See Article 33 VGG; regarding the Federal Administrative Court see B.
Ehrenzeller/R. J. Schweizer (eds.), Das Bundesverwaltungsgericht: Stellung und
Aufgaben, Referate der Tagung vom 24. Oktober 2007 in Luzern und vom 15.
Mai 2008 in Lausanne (2008).

2 See Arts. 59-65 Bundesgesetz iiber die Enteignung (EntG) (Federal Ex-
propriation Act) 20 June 1930, SR 711 (Switz.).

22 The Militirstrafprozess (MStP) (Federal Military Criminal Code) 23
March 1979, SR 322.1 (Switz.), establishes military courts of first instance (Arts.
5-8 MStP), military appellate courts (Arts. 9-12 MStP) and military courts of
cassation (Arts. 13-15a MStP). The judges are members of the (non-standing)
armed forces; the decisions of the military courts may not be appealed to the
Federal Supreme Court. See G. Biaggini, BV-Kommentar, Vorbemerkungen zu
Art. 188-191c, at para. 10 (2007).

23 Biaggini (note 22), Vorbemerkungen zu Art. 188-191c, at para. 8.
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ton. There are district courts (Bezirksgerichte, Kreisgerichte, or Amtsge-
richte) serving as courts of first instance, and a cantonal court (Kantons-
gericht, or Obergericht) serving as a court of appeal.2* As for public law
disputes, specialized administrative courts (Verwaltungsgerichte) decide
on appeals against decisions of the cantonal administration, because in
Switzerland disputes between citizens and the government are consid-
ered not as civil law proceedings but as a separate area of law. In several
cantons, there is no special administrative court and the administrative
judicial function is instead exercised by the administrative law division
of the cantonal court.” In any case, the decisions of the cantonal courts
and of the administrative courts may be appealed to the Federal Su-
preme Court.® In most cantons, there are a number of specialized
courts, such as for instance juvenile courts (Jugendgerichte), tenancy
courts (Mietgerichte), labour courts (Arbeitsgerichte) or cantonal ex-
propriation tribunals.?” In a number of larger cantons specialized divi-
sions of the cantonal courts like commercial courts (Handelsgerichte) or
economic crimes courts (Wirtschaftsstrafgerichte) serve as courts of first
instance in the specific issues assigned to them by law.2 The rules and
regulations on specialized courts vary widely among the cantons. In
general, there are no special constitutional courts at cantonal level.2? As
a result of the new unified federal codes on civil procedure and on

24 See Kilin/Rothmayr (note 17), at 182.

%5 See also P. Zappelli, Switzerland, in: Union Internationale des Magistrats
(ed.), Traité d’organisation judiciaire comparée, Volume I, 329, at 332 (1999).

26 See Article 75 section 1, Article 80 section 1 and Article 86 section 1 sub-
section d BGG.

27 See Kilin/Rothmayr (note 17), at 182-183.

28 With regard to the cantonal Wirtschaftsstrafgericht see e.g. Article 1 sec-
tion 1 subsection 1 and Article 11 subsection 2 Gesetz iiber die Organisation
der Gerichtsbehorden in Zivil- und Strafsachen (GOG) (Bern Law on the Or-
ganization of the Civil and the Criminal Courts) 14 March 1995, 161.1 (Bern).
See also O. Vogel/K. Spiihler, Grundriss des Zivilprozessrechts und des interna-
tionalen Zivilprozessrechts der Schweiz, at 129 (102) (8" ed. 2006); R. Hauser/
E. Schweri/K. Hartmann, Schweizerisches Strafprozessrecht, at 8 (6) and (9) (6"
ed. 2005).

2 For an example see Article 104 Constitution de la Républigue et Canton
du Jura (Jura Constitution) 20 March 1977, SR 131.235 (Switz.). In the Canton
of Waadt constitutional jurisdiction is exercised by a constitutional division of
the cantonal court, see Article 136 Constitution du Canton de Vaud (Waadt
Constitution) 14 April 2003, SR 131.231 (Switz.).
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criminal procedure,® cantonal court organization will lose some of its
complexity, firstly because the number of first instance courts will be
reduced rather than increased, and secondly because cantons tend to
converge rather than to diverge when harmonizing the organization of
their authorities according to the minimal standards prescribed by the
Confederation.?!

B. Structural Safeguards
I. Administration of the Judiciary

1. Organs in Charge of the Administration of the Judiciary

The responsibilities for the administration of the judiciary vary due to
the fact that the Confederation and the 26 cantons enact their own rules
on court administration. At federal level, the courts by constitutional
provision administer themselves.32 At cantonal level, there is a tendency
towards judicial self-administration;** however, in a considerable num-
ber of cantons the parliaments and the ministries of justice hold compe-

30 Schweizerische Zivilprozessordnung (ZPO) (Federal Code on Civil Pro-
cedure) 19 December 2008, SR 272 (Switz.); Schweizerische Strafprozessordnung
(StPO) (Federal Code on Criminal Procedure), 5 October 2007, SR 312
(Switz.).

31 In 2006, Switzerland was one of the European countries with the highest
number of courts per inhabitant, see European Commission for the Efficiency
of Justice (ed.), European judicial systems: efficiency and quality of justice (in
the following: CEPE] report), at 83 and at 86 (2010).

32 See Article 188 section 3 BV and Article 25 section 1 BGG (Federal Su-
preme Court); Article 14 VGG (Federal Administrative Court); Article 23 sec-
tion 1 SGG (Federal Criminal Court). For the Federal Supreme Court see C.
Kiss/H. Koller, Art. 188 BV, in: St. Galler Kommentar (note 3), at paras. 26-40;
R. Ursprung/D. Riedi Hunold, Art. 13, in: BSK BGG (note 14).

3 See e.g. Article 12 Gerichtsorganisationsgesetz Kanton Appenzell Inner-
rhoden (Appenzell Innerrhoden Law on Court Organization) 25 April 1999,
173.000 (Appenzell Innerrhoden); § 82 section 2 Verfassung des Kantons Basel-
Landschaft (Basel-Landschaft Constitution) 17 May 1984, SR 131.222.2
(Switz.); § 96 section 1 Verfassung des Kantons Aargan (Aargau Constitution)
25 June 1980, SR 131.227 (Switz.); Article 91" section 1 Verfassung des Kantons
Solothurn (Solothurn Constitution) 8 June 1986, SR 131.221 (Switz.). See also
Kiener (note 1), at 294.
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tences with regard to the administration of the judiciary. Moreover,
both at federal and at cantonal level, even the courts with the right to
self-administration remain under the high supervision (Oberaufsicht) of
the parliament.’* In addition, the federal and cantonal parliaments are
involved in the management of the budget of the courts,* as they have
to approve the draft court budget. In the Confederation and in cantons
with self-administration of the judiciary the budget is presented to the
assembly by a representative of the highest court,* whereas in cantons
with a stronger involvement of the executive branch the court budget is
part of the general state budget and therefore presented to the assembly
by the government.

2. Judicial Council

At federal level, there is no judicial council and only a few cantons —
Fribourg,” Geneva,? Neuchatel,* Jura® and Ticino* — have established

34 Article 169 section 1 BV; for the Federal Supreme Court see Article 3 sec-
tion 1 BGG. See P. Mastronardi, Art. 169 BV, in: St. Galler Kommentar (note
3), at para. 20; Kiener (note 1), at 296-297; A. Lienhard, Oberaufsicht und Jus-
tizmanagement, 1 Justice — Justiz — Giustizia (2009), available at <http://richter
zeitung.weblaw.ch/content/edition.aspx?id=587>; A. Tobler, Zur Tragweite der
parlamentarischen Oberaufsicht tiber die Gerichte — Positionen in der Rechts-
lehre, Bericht der Parlamentarischen Verwaltungskontrollstelle zuhanden der
Geschiftspriifungskommission des Stinderats (11 March 2002), BBl 2002, at
7690-7726; M. Béguelin/H. Hess/P. Schwab, Parlamentarische Oberaufsicht
uber die eidgendssischen Gerichte, Bericht der Geschiftspriifungskommission
des Standerates (28 June 2002), BBI 2002, at 7625-7640.

35 For the federal level see Article 167 BV; T. Stauffer, Art. 167 BV, in: St.
Galler Kommentar (note 3).

3 For the Federal Supreme Court see Article 142 section 3 and Article 162
section 2 Bundesgesetz iiber die Bundesversammlung (Parlamentsgesetz, ParlG)
(Law on the Federal Parliament) 13 December 2002, SR 171.10 (Switz.); see also
H. Koller, Art. 3, in: BSK BGG (note 14), at paras. 40-57.

37 Arts. 125-128 Constitution du Canton de Fribourg (Fribourg Constitu-
tion) 16 May 2004, SR 131.219 (Switz.). See A. Colliard, Le Conseil de la magis-
trature dans le canton de Fribourg: ses fondements, ses compétences et ses acti-
vités, 2 Justice — Justiz — Giustizia (2009), available at <http://richterzeitung.
weblaw.ch/content/edition.aspx?id=629>; P. Vallet, L’élection et la surveillance
des Autorités judiciaires et du Ministére Public dans la Nouvelle Constitution
du Canton de Fribourg, 3 Justice — Justiz — Giustizia, at 24-31 (2006), available
at <http://richterzeitung.weblaw.ch/content/edition.aspx?id=215>.
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such bodies. The judicial councils consist of between five (Jura) and
eleven (Geneva) members. In general, they are composed of members of
the judiciary, the prosecution authority, parliament and the government
as well as of external professionals like university professors and law-
yers.® The bodies appointing the members of the judicial councils vary
from canton to canton, as the responsibility can be given exclusively to
the parliament, but also to other bodies such as the executive or the ju-
diciary.* To the best of my knowledge, there are no rules on dismissal.*

In general, the judicial councils are entrusted just with the administra-
tive and disciplinary supervision of the courts, whereas the high super-
vision (Oberaufsicht) is exercised by the cantonal parliament.* With re-
gard to the disciplinary power of the judicial councils, two systems can
be distinguished: either the judicial council is competent to deliver even
the harshest sanction — the removal of a judge — or that power is as-

3 Article 135 Constitution de la République et Canton de Genéve (Geneva
Constitution) 24 May 1847, SR 131.234 (Switz.). See L. Peila, Conseil supérieur
de la magistrature 3 Geneve, 2 Justice — Justiz — Giustizia (2009), available at
<http://richterzeitung.weblaw.ch/content/edition.aspx?id=630>.

% Lot instituant un Conseil de la magistrature (LCM) (Law on a Judicial
Council) 30 January 2007, 162.7 (Neuchatel).

40 Loi d’organisation judiciaire (Law on the Judicial Organization) 23 Feb-
ruary 2000, 181.1 (Jura). See J. Moritz, Le Conseil de surveillance de la magis-
trature dans le canton du Jura, 2 Justice — Justiz — Giustizia (2009), available at
<http://richterzeitung.weblaw.ch/content/edition.aspx?id=649>.

4 Article 79 Costituzione della Repubblica e Cantone Ticino (Ticino Con-
stitution) 14 December 1997, SR 131.229 (Switz.). See V. Tuoni, Il consiglio del-
la magistratura del Canton Ticino, 2 Justice — Justiz — Giustizia (2009), available
at <http://richterzeitung.weblaw.ch/content/edition.aspx?id=616>.

42 See P. Zappelli, Le Conseil Supérieur de la Magistrature, instrument pour
I'indépendance des magistrats, 2 Justice — Justiz — Giustizia (2009), available at
<http://richterzeitung.weblaw.ch/content/edition.aspx?id=636>; P. Zappelli, Le
juge et le politique, en particulier la question de I’élection, in: M. Heer (ed.),
Der Richter und sein Bild, 83, at 94-98 (2008).

43 See e.g. Article 126 section 1 Fribourg Constitution. See also Zappelli, Le
Conseil Supérieur (note 42), at 31-36.

4 See Zappelli, Le Conseil Supérieur (note 42), at 31-36.
4 See e.g. Article 126 sections 2 and 3 Fribourg Constitution.

4 Arts. 127 and 104 Fribourg Constitution; Article 79 section 1 Ticino
Constitution; Article 135 Geneva Constitution.


http://richterzeitung.weblaw.ch/content/edition.aspx?id=630
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signed to the cantonal parliament.#’” In two cantons — Fribourg and
Ticino — the judicial councils are also involved in the nomination of the
judges; however, their reccommendations are not binding on the author-
ity entrusted with the formal appointment.*s In the last few years, sev-
eral attempts to introduce judicial councils have been turned down both
by the federal and the cantonal legislators.#> One of the main objections
raised is the supposed lack of democratic legitimacy and accountability
of those bodies. One might suggest that the political parties, tradition-
ally playing a crucial role in the selection and election of judges, in fact
are not willing to cede this power to any body independent of party in-
fluence.5

II. Selection, Appointment and Reappointment of Judges

1. Eligibility

In Switzerland, the formal criteria of appointment for judges are mod-
est, as democratic legitimacy is still considered more important than
professionalism, at least by the formal requirements laid down by the
constituent power. Candidates for the Federal Supreme Court must ful-
fil the same criteria of eligibility as candidates for the National Council
(Nationalrat, i.e. the House of Representatives) and for the Federal
Council (Bundesrat, i.e. the Federal Government).5! According to Arti-
cles 143 and 136 Federal Constitution, besides being vested with legal

47 See Zappelli, Le Conseil Supérieur (note 42), at 23 and 31.

4 Article 103 section 1 subsection e and Article 128 Fribourg Constitution.
See also Zappelli, Le Conseil Supérieur (note 42), at 31-32.

49 Regarding the Confederation see Ch. Bandli/M. Kuhn, Erste Erfahrungen
am Bundesverwaltungsgericht — Interne Zustiandigkeitsfragen und Beziehungen
zu anderen Staatsorganen, in: Ehrenzeller/Schweizer (note 20), 35, at 63-65; D.
F. Marty, Qui a peur du Conseil de la magistrature?, 2 Justice — Justiz — Giusti-
zia, at 3-5 (2009), available at <http://richterzeitung.weblaw.ch/content/edition.
aspx?id=638>. Regarding the Canton of Aargau, see U. Hodel, Totalrevision
des Gerichtsorganisationsgesetzes des Kantons Aargau (GOG) verbunden mit
einer Teilrevision der Kantonsverfassung, Beschluss des Grossen Rates vom 11.
November 2008 auf Riickweisung, 1 Parlament — Parlement — Parlamento 13, at
13-14 (2009).

50 See Zappelli, Le Conseil Supérieur (note 42), at 26-27; Marty (note 49), at
5.

51 See R. Kiener, Art. 5, in: BSK BGG (note 14), at paras. 17-20.
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capacity candidates need to be Swiss citizens and at least 18 years old.
In practice though, only legal professionals with significant practical ex-
perience, such as judges, lawyers and law professors, qualify as Federal
Supreme Court judges.> The same rules apply to the eligibility of
judges of the federal courts of first instance. Federal judges are recruited
either from within the judicial system, notably among the judges of the
higher cantonal courts, or from among legal professionals such as law-
yers, law professors or administrative officials.>* As for the cantonal
courts, the formal criteria of eligibility are similarly open. However,
they vary from canton to canton and may even differ between the first
instance and appeal courts within a canton. Only in a minority of can-
tons is legal education a statutory eligibility criterion. In practice, legal
experience plays a vital role, though. In almost half of the cantons only
candidates with an overall legal education and professional experience
are considered.5 Most first instance judges served as court clerks, public
prosecutors or lawyers before taking the bench.’¢ Nevertheless, there
are still cantons where district courts are composed entirely of lay
judges, the court clerks being the only trained jurists taking part in the
law-finding process.5” Furthermore, in a few cantonal courts and in
quite a number of district courts only the president is required by law
to be a professional, whereas the other members of the court — often sit-
ting as occasional judges — need not have professional legal training.

52 See A. Kley, Art. 136 BV, in: St. Galler Kommentar (note 3), at paras. 3-5;
R. Liithi, Art. 143 BV, in: St. Galler Kommentar (note 3), at paras. 2-5.

53 See Kilin/Rothmayr (note 17), at 178; Kiener (note 1), at 263-264; Kiener,
Art. 5, in: BSK BGG (note 14), at para. 23 with further reference at footnote 69;
Zappelli (note 25), at 329.

5 With regard to Federal Supreme Court judges, see W. Bosshart, Die
Wahlbarkeit zum Richter im Bund und in den Kantonen, at 62-67 (1961); Ki-
lin/Rothmayr (note 17), at 183; Kiener, Art. 5, in: BSK BGG (note 14), at para.
23; K. Sptihler/A. Dolge/D. Vock, Kurzkommentar zum Bundesgerichtsgesetz,
Art. 5, at para. 9 (2006).

55 Zappelli (note 25), at 329.

56 Bosshart (note 54), at 62-67; Kilin/Rothmayr (note 17), at 177; Kiener,
Art. 5, in: BSK BGG (note 14), at para. 23; Spithler/Dolge/Vock (note 54), Art.
5, at para. 9.

57 E.g. Grison or Appenzell Innerrhoden; see Kilin/Rothmayr (note 17), at
178; as for lay judges see R. Ludewig-Kedmi/E. Angehrn, Sind Laienrichter
noch zeitgemiss?, 3 Justice — Justiz — Giustizia (2008), available at <http://richt
erzeitung.weblaw.ch/content/edition.aspx?id=524>.
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Most cantonal constitutions set the minimum age at 18 years, although
in practice most judges are older than 30 at the time of their election. In
a couple of cantons, a higher minimum age is either required by law® or
set by the fact that a professional education is a mandatory prerequisite
for election. Neither specialized tests nor competitive exams are part of
the application procedure.” As a general rule, candidates are asked for a
personal interview, first by the political parties endorsing them, and lat-
er by the parliamentary judicial committee preparing for the election on
behalf of the assembly. In a number of cantons, these committees also
hear the cantonal court, the cantonal lawyers’ associations and the can-
tonal judges’ associations on the candidates,® whereas in cantons with
direct elections of judges there are normally no preliminary hearings at

all.

2. The Process of Judicial Selection

The political nature of judicial appointment is characteristic of the
Swiss judicial system.®! Federal Supreme Court judges are elected by
the United Federal Assembly (Vereinigte Bundesversammlung),* the
two chambers of the federal parliament specifically conjoined for this
purpose.3 At cantonal level, judges are elected either by parliament or
by plebiscite.® In 17 cantons, district court judges are elected by popu-
lar vote, whereas for the cantonal courts election by the cantonal parlia-

58 Such as for instance 25 years in Geneva; see Zappelli (note 25), at 329.
5 See also Zappelli (note 25), at 329 and 330.

%0 S. Deutsch/C. Wissmann, Neuerungen im Verhiltnis zwischen Parlament
und Justiz im Kanton Bern, 1 Parlament — Parlement — Parlamento 15, at 16
(2009).

6 Kilin/Rothmayr (note 17), at 177.

02 See B. Ehrenzeller, Art. 168 BV, in: St. Galler Kommentar (note 3), at pa-
ras. 10-19.

0 Article 157 section 1 subsection a BV in conjunction with Article 168 sec-
tion 1 BV. See A. Fischbacher, Richterwahlen durch das Parlament: Chance
oder Risiko?, 1 Parlament — Parlement — Parlamento 4, at 4 (2005).

04 See A. de Weck, Election, réélection et surveillance: rencontre des pou-
voirs judiciaire et politique, 4 Justice — Justiz — Giustizia, at 9 (2008), available at
<http://richterzeitung.weblaw.ch/content/edition.aspx?id=547>.
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ment is the rule.® In other cantons all judges are elected by plebiscite.6
There is a leaning towards election by parliament, though.s” At federal
level as well as in most cantons, there is no self-recruiting system for
judges, yet in two cantons, members of the courts of first instance are
elected by the cantonal court.®® In cantons where there are judicial
councils, these bodies are involved in the selection process, but do not
have the power to elect judges.®® The executive branch does not take
part in the process of the selection and election of judges. If judges are
elected by parliament, the process of judicial selection is generally ad-
ministered by a parliamentary judicial committee.” At federal level as
well as in numerous cantons, vacant posts are publicly announced,™ yet
there are still cantons where this is not the case. The rule of concor-
dance among the political parties (Konkordanz), which is informally
agreed upon by the relevant political actors and according to which
seats are distributed on the basis of party strength, also applies to the
selection and election of judges.”? At federal as well as at cantonal level,
candidates for the bench are therefore commonly endorsed by a politi-
cal party.”? As a consequence, party membership or at least ideological

%5 Tn 18 cantons, cantonal judges are elected by parliament; see Zappelli, Le
juge et le politique (note 42), at 86.

% For instance in Geneva, Basel-Stadt or Uri; see Zappelli, Le juge et le po-
litique (note 42), at 86.

o7 See e.g. Deutsch/Wissmann (note 60), at 16; R. Schnyder, I’elezione dei
giudici in Ticino da parte del Gran Consiglio, un modo di procedere non senza
problemi, 1 Parlament — Parlement — Parlamento 21, at 21 (2009); Zappelli, Le
juge et le politique (note 42), at 87.

68 Article 131 section 4 Waadt Constitution; Article 7 section 4 Gesetz iiber
die Gerichtsbehorden des Kantons Wallis (Wallis Law on Courts) 27 June 2000,
173.1 (Wallis). See Zappelli (note 25), at 332; Kiener (note 1), at 260.

9 See supra B. 1. 2. Judicial Council.

70 For the procedure at federal level see Article 40a ParlG and Arts. 135-138
ParlG.

" For the federal level see Article 40a section 2 ParlG; see also Zappelli
(note 25), at 332.

72 See Kiener (note 1), at 269.

73 See id.; Biaggini (note 22), Art. 188, at para. 13; N. Raselli, Richterliche
Unabhingigkeit unter Druck, Die Gefahren des geltenden Wahlsystems, 2
Justice — Justiz — Giustizia (2) (2006), available at <http://richterzeitung.web
law.ch/content/edition.aspx?id=171>.
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closeness to the party endorsing the candidate is the rule.”* Only in the
smallest cantons, where judges are elected by plebiscite and judicial
election is considered to depend solely on the personality of the candi-
date, do the political parties seem to have little or no influence on the
election of judges. Judges who owe their election to the support of a
political party habitually pay a voluntary annual contribution which
may amount to 5% of the judge’s annual income.” There are hardly any
mandatory regulations regarding minority and gender representation.”
In practice, federal judges are, among other criteria, appointed accord-
ing to linguistic criteria.”” In bilingual or multilingual cantons, linguistic
criteria matter as well, at least for judges applying for appeal courts.”
Regional and gender criteria may also play a role, but are not formalised
by the law either.” There is no formal training required (or offered) for
appointed judges before they take the bench.8

The process of judicial selection, in particular the rule of concordance,

is mostly accepted, even among scholars, as a means of representing the
foremost political tendencies within the confederation and the cantons,

7 See Kilin/Rothmayr (note 17), at 177-180; Kiener (note 1), at 189 and
269.

75 Zappelli, Le juge et le politique (note 42), at 90-91.

76 For an example see U. Meisser, GR: keine stirkere Gewichtung sprachli-
cher Kompetenzen der Richter, 2 Justice — Justiz — Giustizia, at 5 (2009), avail-
able at <http://richterzeitung.weblaw.ch/content/edition.aspx?id=634>; see also
N. Raselli, Bundesrichterwahlen und richterliche Unabhingigkeit, in: B. Lugin-
bithl/]. Schmidt (eds.), Diskriminierung und Integration, (Rechts-) Geschichten
in einem sozialen System, 33, at 35 (2006). There is no overall statistics on rep-
resentation.

77 Kiener (note 1), at 268; Ehrenzeller, Art. 168 BV, in: St. Galler Kommen-
tar (note 3), at para. 15; Zappelli (note 25), at 332; Raselli (note 76), at 35.

78 See Bern, Fribourg, Wallis or the Grisons; see e.g. Article 62 section 2
Verfassung des Kantons Wallis (Wallis Constitution) 8 March 1907, SR 131.232
(Switz.); see Kiener (note 1), at 268; Zappelli (note 25), at 330.

79 See Kiener (note 1), at 268-269; Kiener, Art. 5, in: BSK BGG (note 14), at
para. 26; W. Haller, in: J.-F. Aubert et al. (eds.), Kommentar zur Bundes-
verfassung der Schweizerischen Eidgenossenschaft vom 29. Mai 1874, Art. 107/
108, at 22 (1987-1996); A. Fischbacher, Verfassungsrichter in der Schweiz und in
Deutschland: Aufgaben, Einfluss und Auswahl, at 423 (2006); Zappelli (note
25), at 331.

80 See also CEPE] report (note 31), at 199; Zappelli, Le juge et le politique
(note 42), at 92.
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thus securing a broad representation of attitudes and perspectives with-
in the judiciary and thereby strengthening the confidence which the
courts must inspire in the public.8! But there is also severe criticism of
applying the rule of concordance to the judiciary.®2 And even those ac-
cepting the system of party endorsement strongly criticize the fact that
judges formally need to be (or need to become) members of the politi-
cal party by which they have been endorsed.83 As a consequence, quali-
fied candidates who do not want to commit themselves to a political
party merely for career reasons have a very limited chance of being
elected. And even the best qualified candidates who in fact are party
members may be passed over because the vacant post is assigned to a
less skilled person who happens to be a member of a political party ac-
tually underrepresented in the court concerned. Despite the crucial role
of the political parties within the process of selection and election of
judges, the legislator is not willing to regulate the role of the political
parties. As a consequence, the procedure remains obscure for the public
and for potential candidates, too.% However, there are some exceptions
to this rule.s

81 See H. Seiler, Richter als Parteivertreter, 3 Justice — Justiz — Giustizia
(2006); for further details see Kiener (note 1), at 270-276; see also Zappelli (note
25), at 331.

82 Among others see M. Borghi, Incostituzionalita dell’ingerenza dei partiti,
in: S. Bianchi et al. (eds.), U'indipendenza del giudice nell’ambito della procedu-
ra di elezione, in particolare nel Cantone Ticino, 61 (2004); M. Livschitz, Die
Richterwahl im Kanton Zirich, at 256-292 (2001).

8 Among others see Fischbacher (note 63), at 242-260, 278-282, 292-296
and 444-446; U. Hifelin/W. Haller/H. Keller, Bundesstaatsrecht, at 1711 (7* ed.
2009); Kiener (note 1), at 277; Kiener, Art. 5, in: BSK BGG (note 14), at paras.
23 and 28; Bosshart (note 54), at 58 and 71; K. Spiihler, Der Richter und die Po-
litikk: Die Wahlart der Richter und ihre Unabhingigkeit gegentiber den politi-
schen Gewalten, 1 Zeitschrift des Bernischen Juristenvereins (ZBJV) 28, at 31-
33 (1994).

8¢ For an example see Deutsch/Wissmann (note 60), at 17, referring to the

Canton of Bern.

85 According to Article 131 section 3 Waadt Constitution, the body respon-
sible for the election pays heed to the balanced representation of the different
political opinions (Meinungsrichtungen).
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1. Length of Office and Reappointment

Switzerland is a significant exception to the principle of appointment
for life for judges, as judges, including those of the Federal Supreme
Court, are elected for a limited but renewable term of office, usually of
between four and six years.8 There is a slight tendency towards extend-
ing the length of judicial office within the cantons.®” The principle of a
limited term of office is meant to secure the continuous democratic le-
gitimacy of the judiciary.®® However, the requirement to be re-elected
poses a certain threat to judicial independence.®” Non-reappointment
may by no means be used to “punish” a judge for his/her decisions as
otherwise there is a danger that judges, towards the end of their term,
might feel the need to consider the effects of their judgments upon their
career.” In practice, although there is no right to reappointment, reap-
pointment is the rule.? At federal level, hitherto, a request for reap-
pointment has never been definitely turned down.?2 Within the cantons,
denials of reappointment occasionally happen, but remain extremely
rare.” In practice, judges are reappointed unless there are serious
doubts about their ability to properly fulfil judicial functions. Changes
in party strength after parliamentary elections which, according to the
rule of concordance, formally lead to the overrepresentation of certain
parties within the judiciary are not considered legitimate reasons for
non-reappointment.” The criteria for reappointment are the same as

86 For the federal level see Article 168 BV; Kley, Art. 9, in: BSK BGG (note
14), at para. 2; de Weck (note 64), at 42.

87 Zappelli, Le juge et le politique (note 42), at 89.

88 See supra A. Introduction.

89 Kiener (note 1), at 279-282, 285-289 and 257-258.

% 1d., at 286.

91 See id., at 285; Zappelli, Le juge et le politique (note 42), at 90.

92 See Kley, Art. 9, in: BSK BGG (note 14), at para. 3; see also P. Zappelli,

Switzerland: L’indépendance des juges, in: Union Internationale des Magistrats
(ed.), Traité d’organisation judiciaire comparée, volume II, 491, at 498 (2004).

93 See Kilin/Rothmayr (note 17), at 178; Kiener (note 1), at 285.

94 See Kiener (note 1), at 273 and at 288; R. Kiener/B. Durrer/S. Faessler/M.
Kruesi, Verfahren der Erneuerungswahl von Richterinnen und Richtern des
Bundes: Gutachten im Auftrag der Gerichtskommission der Vereinigten Bun-
desversammlung, 3 Verwaltungspraxis der Bundesbehorden (VPB) 350, at 360
(2008) with further reference.
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those for appointment. Reappointments are decided upon by the same
body as is responsible for the election of judges. There is no supervi-
sory body monitoring the process of reappointment. At federal level,
the reappointment procedure is somewhat simplified compared to the
appointment process, as the names of the judges seeking re-election are
officially recorded in the electoral lists; also, there are no preliminary
screenings.”® However, there are no judicial safeguards for Federal Su-
preme Court judges who have been denied reappointment, as decisions
of the Federal Assembly are not subject to any review.”” One might
strongly argue that Switzerland thereby violates the right to an effective
remedy as guaranteed in Article 13 ECHR and Article 2 section 3
ICCPR.8 As for the cantonal judiciary, a judge may appeal to the Fed-
eral Supreme Court against non-reappointment for a violation of his/
her voter’s rights where re-election has been turned down by plebi-
scite.” The Federal Supreme Court has not yet decided whether there is
a federal remedy where re-election has been denied by the cantonal par-
liament. In most cantons judges whose requests for reappointment have
been rejected receive either severance pay or a pension.!%®

In general, the reappointment process is perceived as fair. It is not al-
ways sufficiently transparent, though. Judges whose reappointment is
put into question are more or less subtly forced to resign as the political
parties which previously endorsed them now informally communicate
that they will no longer do so. This approach may protect judges
against unwanted publicity going along with non-reappointment, yet at
the same time they are denied the opportunity to challenge the decision
as the event occurs on an informal level. The Swiss system is even more

95 1d. at 359-360.
9 Article 136 ParlG; see Kiener/Durrer/Faessler/Kruesi (note 94), at 360.

97 Article 189 section 4 BV; see Kiener (note 1), at 287-288, and W. Haller,
Art. 189 BV, in: St. Galler Kommentar (note 3), at paras. 55-60.

9 See Kiener/Durrer/Faessler/Kruesi (note 94), at 365-366. As to Article 13
ECHR (in conjunction with Article 10 ECHR) see e.g. ECtHR, Wille v. Liech-
tenstein, Judgment of 28 October 1999, RJD 1999-VII, paras. 71-78, regarding
non-reappointment of a judge. On Article 2 section 3 ICCPR (in conjunction
with Arts. 17, 25 lit. ¢. and 26 ICCPR) see e.g. HRC Kazantzis v. Cyprus, 7
August 2003, Communication No. 972/2001, para. 6.6, regarding non-appoint-
ment of a judge.

99 Article 82 section ¢ BGG; see BGE 131 1 366, cons. 2.1 at 367; G. Stein-
mann, Art. 82, in: BSK BGG (note 14), at para. 82.

100 Zappelli (note 92), at 498.
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questionable due to the fact that the power of reappointment in most
cases is vested in the same body which is also in charge of the supervi-
sion of the judiciary and thereby competent to impose disciplinary
sanctions. As disciplinary bodies tend to avoid formal disciplinary ac-
tion and would rather advise a judge to resign, they indirectly deny the
judges concerned the right to a fair procedure in which allegations must
be formally disclosed and the right to be heard is guaranteed.!!

I11. Tenure and Promotion

1. Tenure

Judges serve a limited term of office with the possibility of re-election.
Only in one canton (Fribourg) are judges elected for life (that is until
reaching retirement age).!?2 At federal level, the term of office is six
years.!” In the cantons, the term of office is usually between four and
six years, with a maximum of ten years (Ticino)!** and a minimum of
one year (Appenzell-Innerrhoden).!% The number of terms is not lim-
ited. If re-elected, a judge may serve as many terms as applied for until
reaching the formal retirement age (usually at 64 for women and at 65
for men;!% at 68 for Federal Supreme Court judges!?”). Throughout the

101 Kiener (note 1), at 287-289.

102 Article 121 section 2 Fribourg Constitution; see de Weck (note 64), at 42-
49; Vallet (note 37), at 23; Zappelli, Le juge et le politique (note 42), at 99.

103 Article 145 BV und Article 9 section 1 BGG (Federal Supreme Court);
Article 9 section 1 VGG (Federal Administrative Court); Article 9 section 1
SGG (Federal Criminal Court).

104 Article 81 section 1 Ticino Constitution.

105 Article 20 section 2 Verfassung fiir den Eidgendssischen Stand Appenzell I.
Rbh. (Appenzell-Innerrhoden Constitution) 24 November 1872, SR 101.000
(Switz.), concerning members of the cantonal court.

106 For the federal courts of first instance see Article 9 section 2 SGG and
Article 9 section 2 VGG, in conjunction with Article 10 section 2 subsection a
Bundespersonalgesetz (BPG) (Federal Law on Federal State Officials) 24 March
2000, SR 172.220.1 (Switz.) and Article 21 section 1 Bundesgesetz iiber die Al-
ters- und Hinterlassenenversicherung (AHVG) (Federal Law on the Old-age
and Survivors’ Insurance) 20 December 1946, SR 831.10 (Switz.).

107 Article 9 section 2 BGG; see Biaggini (note 22), Art. 145, at para. 4.
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Confederation there are no probationary periods for judges during
which they are assessed.

2. Promotion

Switzerland does not have a career judiciary; consequently there is no
procedure for promotion to higher courts. As a result, judicial office at
a first instance court is principally considered not as an office for the
first part of a judge’s professional life, but as an office for a lifetime.
Federal judges are, however, also recruited from within the judicial sys-
tem, notably among judges of the higher cantonal courts.!8 Whether
this practice influences the independence of the higher cantonal courts
(tailored judgements) one can only speculate. As candidates for the
bench are commonly endorsed by a political party, the chance to be
elected will primarily depend on party affiliation. It is, however, easily
conceivable that a party, among other factors, will also consider a
judge’s general loyalty to the party mindset — a fact which at first sight
is well able to jeopardize judicial independence. Yet, one must keep in
mind that, in practice, the political parties will present only candidates
with a moderate party profile, as otherwise their candidate will be re-
jected by the appointing body.

I'V. Remuneration

1. Remuneration

As a general rule, judicial salaries in Switzerland are equivalent to those
of civil servants in leading positions. Judges generally earn more than
public prosecutors at the same stage of their career.!” Federal Supreme
Court judges are paid 80% of the remuneration of the members of the
Federal Council, which is significantly more than any other Federal
state official with the exception of the Head of the Federal Chancel-
lery.!10 Judges of the federal courts of first instance — the Federal Ad-

108 See supra B. 11. 1. Eligibility.

109 See European Judicial Systems, table 93, at 189 (factor 1.2 at the beginning
of their careers, and factor 1.8 at the end of their careers).

10 Bundesgesetz iiber Besoldung und berufliche Vorsorge der Magistratsper-
sonen (Federal Law on Salaries and Pensions of Magistrates) 6 October 1989,
SR 172.121 (Switz.); Verordnung der Bundesversammlung iiber Besoldung und
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ministrative Court and the Federal Criminal Court — are paid like civil
servants in leading positions.!!! At cantonal level, judges are generally
well paid, too, although salaries differ from canton to canton. In the
Canton of Bern, for example, members of the cantonal court and the
administrative court respectively are scaled in the same (top) salary class
as for instance university professors,''2 whereas first instance judges re-
ceive the same salary as leading state officials such as, for instance, the
academic director of the state university. In short, judges are able to
support themselves and their families on their salary.! Salaries are paid
on time and are adapted to inflation. Advancement in salary is generally
automatic and based on neutral criteria such as the time served in office.
As a consequence, judges of different ages working in the same court
are not paid equally, a source of certain frustration for the younger
judges mastering the same workload as their older, but better paid col-
leagues.!'* There is no general system of paid leave. Judges need not
have professional risk insurance as compensation for damage caused in
the exercise of their office is secured by state liability.!15

2. Benefits and Privileges

To the best of my knowledge, there are no benefits or privileges other
than remuneration for judges. In particular, there is no productivity bo-
nus system, for such a system is considered inconsistent with the prin-

berufliche Vorsorge von Magistratspersonen (Parliamentary Decree on Salaries
and Pensions of Magistrates) 6 October 1989, SR 172.121.1 (Switz.). The gross
salary in 2008 was about 227,000 Euro, the net salary about 212,000 Euro, see
CEPE] report (note 31), at 210; see also Kiener, Art. 5, in: BSK BGG (note 14),
at para. 30.

1 See Verordnung der Bundesversammlung iiber das Arbeitsverhiltnis und
die Besoldung der Richter und Richterinnen des Bundesstrafgerichts und des
Bundesverwaltungsgerichts (Parliamentary Decree on Salaries and Pensions of
Federal Judges) 13 December 2002, SR 173.711.2 (Switz.).

112 Annex 1 Personalverordnung des Kantons Bern (PV) (Bern Law on State
Officials) 18 May 2005, 153.011.1 (Bern).

113 On the admissibility of avocations for regular Federal Supreme Court
judges see Article 7 BGG and Arts. 18-23 BGerR. See also infra D. 1. Code of
Ethics for Judges.

14 Federal Supreme Court judges are paid equally, regardless of age or time
served in office.

115 See infra B. VIII. Immunity for Judges.
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ciple of judicial independence. Presid