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Chapter 4
Disasters and Responsibility. Normative
Issues for Law Following Disasters

Kristian Cedervall Lauta

Abstract Major disasters are windows to societies’ deepest, darkest secrets.
Moments, which allow us to sneak a peek at the categories according to which, we
distribute wealth or justice and organize society as such. Law has come to play a
vital role in this regard. In this chapter, I argue that (legal) conflicts after disaster are
inevitable, as we have collectively changed our perception of what a disaster is. The
modern disaster is anything but natural in its constitution; it is a deeply political,
moral and cultural phenomenon. Accordingly, it is also legal. Furthermore, three
overall features characterize the legal cases that arise out of disasters. They all deal
with serious losses, complex causalities and tricky normative distinctions. While the
first two play to the strengths of the legal order, the third is what make these cases
controversial. Thus, in the process of solving the legal facts presented, courts face a
number of questions of a non-legal nature. In order to perform its main function (to
solve the conflict at hand) law is forced to engage with the most central questions
we are confronted with in an Anthropocene world: which processes are driven by
natural forces and which by culture, who is a citizen, and what belongs to sphere of
scientific uncertainty or misconduct?

Keywords Disaster justice - Disaster law - L’ Aquila - Disaster responsibility -
Risk regulation - Law and disasters

Law has increasingly become the approach to fixing conflicts that emerge after
disasters. After every major disaster in the last 30 years, legal cases on responsibility
for the disastrous losses have been filed. These legal cases consider all sort of con-
flicts brought on by the losses of property or life. Ownership, insurance policy
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interpretation, or damages to third-parties caused by insufficiently secured posses-
sions are recurring themes. However, often these legal cases are forced, in the throes
of solving prima facie trivial legal disputes, to address more fundamental normative
issues.

In this chapter, I will argue that by studying the (legal) decisions in these social
conflicts we get a window not only to contemporary conceptions of justice, but to
the (re-)negotiation of fundamental categories on which we base our society. That
is, as courts become the preferred platform to settle controversial issues in the after-
math of disasters, lawyers come to decide on things of a fundamentally non-legal
nature. In other words, in order to solve conflicts, which only address a very specific
sub-section of the world (e.g. what the word “flood” means in an insurance policy) —
the judge has to understand, and decide upon, all the unruly complexity inherent in
disasters.

The paper is structured in three overall parts. First, I will account for the way
disasters are understood within law. Second, I will argue that as we increasingly
interpret and approach disasters as human and social shortcomings, inevitably they
become legal conflicts, and accordingly court cases. So, even though disasters are
not rigidly defined or coherently approached in law, they play a significant role for
law. Third, I will say something general about the legal cases courts are confronted
with after disasters — about the dilemmas they pose for courts, for societies and for
legislators, and how they are presently dealt with. During this exercise, I will outline
which normative issues these cases bring up. That is, while they solve the concrete
conflicts through traditional legal doctrine and principle, the cases simultaneously
becomes a scene on which the (re)negotiation of basic societal and ethical catego-
ries takes place. Finally, I will offer my conclusions.

4.1 Disasters in Law

There is no uniform understanding of what a disaster is within international law.
While this might seem counterintuitive to the non-lawyer, it makes sense, since
there is no uniform body of international law on disasters. This is the case both at
international, and to a wide extent, regional level: even the global blue print on
disaster risk reduction, the Sendai framework, stands back from drawing up a clear
and operable definition of “disaster”.

The recently adopted International Law Commission (ILC) draft convention on
the “protection of persons in the event of disasters” uses the definition “a calamitous
event or series of events resulting in widespread loss of life, great human suffering
and distress, mass displacement, or large-scale material or environmental damage,
thereby seriously disrupting the functioning of society”. While this framework
offers some hope as to the development of an international law framework for disas-
ters, an international convention not yet in force is hardly a robust starting point for
the analysis of normative issues in disaster law. Today, we use a wide array of disas-
ter definition of more less legal nature (See Kelman and Pooley 2004).
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Nonetheless, we have, in the course of the last 50 years, seen a vast increase in
different types of regulation either directly or indirectly addressing disasters. This
legal development is driven by several factors (see more with Lauta 2015) most
importantly however, a change in the common understanding of what constitutes a
disaster. In the following section, I will suggest how this is so.

4.2 Law in Disasters

The epistemological genealogy of disasters can be, and has been, theoretically con-
strued in many different ways. The traditional approach is to describe the under-
standing of disasters in the form of acts. In this light, the understanding of disasters
have developed from acts of God over acts of an unforeseeable Nature to, now, acts
of men and women (Quarantelli 2000; Lauta 2015: 11£f). Another, equally convinc-
ing approach focuses on the epistemology of the disaster. This approach takes us
from God’s Providence over Nature’s contingency to human and social vulnerabil-
ity (Ibid). In the following, I will account for these different understandings, and
their role vis-a-vis law.

In pre-enlightenment Europe, disasters were the will of God. God had supreme
power. Not only did God know where and whom disasters would befall — She
intended it so. This meant that discussions after disasters were not on who had
caused the disaster, but rather why God chose this particular disaster site or these
particular victims. God was even put on trial in Leibniz’ Theodicy (Leibniz 1988)
to explain herself. However, beyond this fictional trial disasters were non-legal
events — something to be interpreted and acted upon within religious communities
and, largely seen (see e.g. Molesky 2015; O’Mathuina 2018), not in courtrooms.

With what the Israeli historian Yuval Noah Harari calls the scientific revolution,
often associated with the enlightenment period, disasters changed meaning. Rather
than Supreme knowledge, disasters became associated with lack of human knowl-
edge. According to Harari “[m]odern science is based on the Latin injunction igno-
ramus — ‘we do not know’. It assumes that we don’t know everything” (Harari 2015,
250). With the introduction of ignorance as the main paradigm for science, the way
we understand disasters changes accordingly. Rather than insight into God’s provi-
dence, disasters become insight into how little we actually know of nature. The
1755 earthquake in Lisbon accordingly spurred an enormous interest in the natural
sciences, an interest that even prompted the German philosopher Immanuel Kant to
write a series of essays analysing the causes of the quake (Reinhardt and Oldroyd
1983). In this optic, disasters are no longer God’s intention, but the result of an
unmoral Nature’s unforeseeable ways. Thus, a disaster is in this optic the confirma-
tion of our ignorance, something to be studied further, but not something we could
foresee or control. They are events beyond morality and law. In legal terms, disas-
ters are forces majeures or even, somewhat ironically, Acts of God (Kaplan 2007,
Kristl 2010; Binder 1996; Chocheles 2010; Hall 1993).
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In recent years, political philosophy has adopted the theoretical idea of the
Anthropocene (Bonneuil and Fressoz 2016; Heise 2009; Morton 2013, 2016; Nixon
2011). According to this theory, even geophysical forces or meteorological systems
are today made hazardous by human activity (Crutzen 2002). This idea enables us
to see that we as humans have now become a force on our own — responsible not
only for our survival, but also potential demise. This turn is likewise reflected in
disaster studies. Within disasters studies, the central term is today vulnerability
rather than hazards — a conceptual change that seems to be endorsed by an almost
unanimous global academic community.

Through this theoretical approach new causal connections come to light. Almost
every “disaster pre-condition” (Oliver-Smith and Hoffman 1999, 4) exposed by a
vulnerability analysis allows us to see human faults and/or neglect. This has major
implications for the role of law. According to a modern conception, disasters are
within human control and thereby within a moral space almost inevitably leading to
legal conflict. Accordingly, when disasters are not results of a contingent, unmoral
nature, but rather a defective, unjust culture — they also become subjects for legal
scrutiny. In legal terms, disasters result from potential negligence or omissions.

Take the L’ Aquila earthquake in 2009 as an example thereof. The shock was
rated 6 rated 5.8 or 5.9 on the Richter magnitude scale and 6.3 on the moment
magnitude scale, and eventually killed more than 300 local inhabitants. However,
while the shock(s) that hit L’ Aquila might be unpredictable and, to a certain extent,
uncontrollable, the government’s response, including the incorrect communication
of the Major Risk Commission preceding the quake, or the enforcement of build-
ing codes in the city were not — we shall come back to this later. To be sure, the
L’ Aquila earthquake is, in a modern discourse, not a disaster because of the trem-
ors of the earth, but because the effects of these tremors could have been avoided,
had someone acted or prioritized differently (e.g. Alemanno and Lauta 2014;
Alexander 2014).

This has dramatic consequences for the role of law after disasters. Today, it
seems largely expected that every disaster has some kind of a legal postlude.
Accordingly, we have seen legal cases after disasters all around the globe from
Chile (Bonnefy 2013) to Japan (Lewis 2012), and from the United States (Lauta
2014: 110 ff) to the Philippines (Reuters 2015).

With this insight at hand, it seems we can move on to the third section of the
paper, and explore what might be said in general about these legal struggles.

4.3 Disasters and Legal Responsibility

The conflicts discussed in this chapter are not only tied to the general chaos trig-
gered by emergency: looting, random violence or family disputes. Such conflicts,
though incredibly relevant and entirely crucial to the peace of the society in ques-
tion, are not tied to the character of the disaster itself (See alternatively Harper and
Frailing 2016).
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This section addresses common features of the cases that arise from the (legal)
negotiations around who is responsible for the disastrous losses of the community.
In popular terms, I am not discussing crimes during disasters, but disasters as
crimes. Furthermore, I am predominantly talking about conflicts that arise after
disaster. Thus, it is most often after disasters that these particular cases crystalize as
legal conflicts, though the recent surge of climate litigations might suggest that even
this is changing (See e.g. United Nations Environment Programme 2017).

The last 30 years have provided plenty of such case law, in particular on compen-
sation of disaster victims (Hinghofer-Szalkay 2012; Sugarman 2006; Farber and
Faure 2010; Faure and Bruggeman 2007; Organisation for Economic Co-operation
and Development 2004). After almost every major disaster in the last ten years, we
have seen legal cases discussing the responsibility for disastrous losses. This trend
cuts across continents, hazard type and size of the impact. As examples, take the
cases following from Typhoon Haiyan (Reuters 2015), the 2011 Flood of
Copenhagen (The City of Copenhagen 2012), the 2010 Earthquake in Chile
(McClean 2012; Bonnefy 2013) or even preemptively discussing a potential volca-
nic eruption of Mount Vesuvius (see Viviani and Others v. Italy 2015).

Even though these disasters, their causes, and the concrete legal conflicts are
very different in scale and character, as well as being embedded in different legal
and cultural systems, I believe that there are some commonalities we can identify —
and thereby, for the purpose of stating something general about normative issues for
“law”, single out what the major issues for law might be.

I will claim that three overall features characterize these court cases. Firstly, they
all entail realized or potential major damage and thereby serious losses for the
plaintiffs. That is, the plaintiffs have always suffered, or risked suffering, significant
economic or personal damage. Accordingly, the cases are not driven by idiosyncra-
sies, moral inclination or political ideology, but rather real, and very tangible, losses.

Secondly, they almost always entail the reconstruction of a complex assemblage
of causalities. As stated above, disasters are almost always multi-causal incidents
with high social complexity and multiple actors. Therefore, the primary issue in
most of these cases is to establish a causal link between plaintiffs’ loss and the
actions or omissions of the defendant.

Finally, they often necessitate courts to draw the line between law and central
political, scientific, moral or economic priorities or discretion. That is, in order
to create a legal decision, courts often have to distinguish, for example, negligent
behaviour from political or economic priorities or, perhaps more directly relevant to
the readership of this book, scientific uncertainty from scientific misconduct.
Furthermore, in the case of natural disasters; courts are forced to discuss, in some
detail, the limits between nature and culture. That is, which part of a given incident
is attributable to naturally occurring processes (“nature”), and which are culturally/
politically/socially induced? In direct continuation of this third characteristic, this
chapter’s main argument is presented.

In the following sub-sections, I will briefly outline the three characteristics: seri-
ous losses, complexity and the involvement of “tricky distinctions”.
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4.3.1 Serious Losses

Cases emerging from the dust of disaster sites often entail serious losses for the
plaintiffs. Losses of lives or livelihoods are defining features of disasters (Killian
1954), and accordingly also for the legal cases arising out of disasters.

While this is a commonality for this group of cases — it is hardly something
estranged from law and legal cases. Traffic accidents, inheritance cases and bank-
ruptcies all, at least for the involved individuals, involve very serious losses. These
cases are commonly accepted to be settled by courts — if anything, serious personal
losses seem to strengthen the intuition that responsibility for disaster is a matter for
law. Thus, law is commonly accepted to be able to deal with these questions in a just
and timely manner, irrespective of the severity of the loss.

4.3.2 Complexity

Modern disasters are almost per se multi-causal and complex in origin. In New
Orleans, even though it is clear that the US Army Corps of Engineers should have
paid better attention to the levee-system before Hurricane Katrina, the hurricane
itself was still a super-hazard, the people of New Orleans did not evacuate when
asked to, and the emergency plans at municipal and state level were outdated.
Disasters of a certain scope and impact always involve a multiplicity of actors, nor-
mative orders, and risks.

In disaster research, there is an increasing focus on disasters as hybrid phenom-
ena, most often constituted of both technological and natural components, some-
times referred to as NaTech disasters (e.g. Cruz et al. 2006; Salzano et al. 2013, 470)
or even technically-induced natural disasters (Ellsworth 2013). Thus, it is increas-
ingly acknowledged that modern disasters are hybrid phenomena composed of frag-
ments of very different orders: social, natural, and technological; and therefore
phenomena with multiple causes and complex constitutions. The Fukushima inci-
dent in Japan serves as the perfect example of the mess that typifies the modern
disaster. The disaster was triggered by one of most violent earthquakes ever regis-
tered, a 40.5-meter high sea wave, and a nuclear plant positioned on the Japanese
east coast. The natural, technological and cultural hazards can hardly be kept apart
in Fukushima; rather they constitute a destructive assemblage, causing the disaster
only when combined. And yet, the main responsibility was, according to the
Japanese Parliament’s own assessment, not attributed to the tremendous powers of
nature or even societal reliance on dangerous technology, but to particular trades in
the Japanese society and culture (Commission 2012): A disaster ‘made in Japan’.

In the process of attributing any form of legal responsibility, the establishment of
a plausible chain of causality is entirely central. Accordingly, to attribute responsi-
bility for a disaster, plaintiffs must demonstrate causality between the actions or
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omissions of the defendant and the loss(es) suffered. This is, post disasters, always
a particularly delicate process.

Thus, returning to Japan, liability could be attributed to many actors. This field
of potential causal violators includes the power plant operator, the owner of the
power plant, municipal authorities, the government or the Parliament (as well as, of
course, nature and/or God). This seems to lead some theorists to suggest that it
makes no sense to discuss responsibility for anyone in particular, when responsibil-
ity obviously is shared by many (Reason 1990). I disagree — and so do the most
courts addressing these cases. The fact that many could be responsible does not
mean that no one should be. Or, in other words, the fact that an individual or orga-
nization negligently has caused disastrous losses is not exculpated by the rest of
society’s contributing or overlapping negligence. It is a red herring fallacy or per-
haps rather a “two wrongs make a right”-line of argumentation.

More importantly, none of this is new to law. Insurance cases, custody cases, or
even murder cases all deal with incredibly complex social facts with multiple
causes, conflicting interests and contradictory information. Any of the true crime
aficionados, who, like myself, have enjoyed Serial, the Jinx or Netflix’s Making a
Murderer, will know that even deciding what seems to be a straight-forward crimi-
nal case is a mind-blowingly complex exercise. Thus, even in murder cases, many
often share responsibility for the wrongdoing.

The claim put forward here is not that law in general and courts in particular have
always been beyond critique in this area, or do not have potential for improvement.
The point here is merely that this is what courts already do. In most societies, it is
indeed the very essence of law to deal effectively, and in a manner contributing to
the social peace and general feeling of justice, with complex factual situations.

What makes disasters unique is that in the process of establishing these causali-
ties a number of tricky distinctions must be made — distinctions not normally made
within the realm of law, and this is the third defining feature of legal cases following
disasters.

4.3.3 Tricky Distinctions

The third feature of post disaster conflict is what I believe makes these cases special.
They all navigate a field where even the fundamental categories determining its
function are unclear. To decide what stems from nature or culture, and who should
have protection and from what, are questions entirely unsettled. Thus, the contro-
versy in establishing causality is not, I will claim, stemming from factual complex-
ity, but rather from the ambiguity in our understanding of even basic concepts like
science, agency, and culture.

In order to illustrate this ambiguity we might return to the 2009 L’ Aquila earth-
quake in Italy. In the aftermath of the earthquake, local, national and global atten-
tion was caught by a particular legal case (Alexander 2014; Lauta 2014). Six
researchers and one public official seated on the National Risk Commission had
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convened in L’ Aquila a week before the earthquake. They gathered to provide input
to authorities on the risks of a major earthquake. The commission consisted of the
leading researchers within their field as well as the top branch of the civil protection
agency. In their public appearance after the meeting, the commission informed the
public that there was no risk of a major earthquake, which, it turned out, was not in
conformity with the commission’s own findings. In other words, the representative
of commission deliberately misinformed the public, and the commission members
failed to clear up this misunderstanding, most likely with the intention of avoiding
(unnecessary) worry for the population. A group of the relatives who lost family
members in the disaster claimed that this (mis)information provided by the
Commission was what convinced them to not evacuate their houses during the
earthquake. The case caused global upheaval. The global controversy was not
because of the incredibly complicated exercise of establishing causality between the
press conference held a week before and the victims’ decision to not evacuate dur-
ing the earthquake. Nor was it caused by an inclination that courts should not settle
cases involving the loss of life. Rather, the controversy was about the general role of
scientific experts in disaster management. Accordingly, the global controversy
spurred by the criminal case was not about the potential negligence of the commit-
tee — but rather the perceived adjudication of what scientific uncertainty is.

Thus, cases involving responsibility for disaster differ from most others by the
fact that they often require courts to address problems, which are not commonly
accepted as legal and where the delineation between orders is not clearly estab-
lished. Again, they are not controversial due to the losses involved or the reconstruc-
tion of complex facts, but because they are forced to answer questions unanswered
by the regimes, to which they belong: ethics, politics and science.

Law is a binary system. In spite of being constructed to work with complexity, or
perhaps exactly therefore, law’s purpose and modus operandi is to bring clarity. A
legal judge is in no position to answer a question, even one of a complex character,
with a complex answer. She is forced to answer any question clearly: either an
action is legal or illegal; either you find for or against the claim of the plaintiffs.

The emergence of conflicts over the causes of disaster therefore drives an institu-
tionalization of the above mentioned ambiguities: in the process of settling the legal
questions, courts come to decide fundamentally non-legal issues. From the perspec-
tive of the judge(s) presiding in the case, these “decisions” are rather necessary
assumptions to be able to address the legal issues. Returning to L’ Aquila, the court
could only start discussing causality after making a number of assumptions about
the scientific findings of the committee — in a sense, assumptions only relevant in
light of the bigger issue of misinformation and the legal problem of causality.
However, this process looks very different from outside law — in this case, particu-
larly from within scientific circles.

Seen in this light, the legal cases following disasters cease being greedy grabs for
power or riches, and reemerge as epistemological, distributive struggles. These
struggles are about who is to be considered a victim, and who might qualify as a
victimizer. Thereby these legal cases seems to be the very frontier for the
Anthropocene turn of disasters — the arena in which basic concepts are established
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and challenged, and the place to address and silence the ambiguity that presently
haunts our thinking on climate change and disaster responsibility.

Simultaneously, as court cases are becoming the preferred vehicle to settle con-
troversial issues, they also force courts to settle normative issues of a fundamentally
non-legal nature. Thereby law, unwillingly, becomes the fix-all.

4.4 Conclusion

Major disasters are windows to societies” deepest, darkest secrets. Moments which
allow us to sneak a peek at the categories according to which we distribute wealth
or justice and organize society as such. Law has come to play a vital role in this
regard. I have argued that (legal) conflicts after disaster are inevitable as we have
collectively changed our perception of what a disaster is. The modern disaster is
anything but natural in its constitution; it is a deeply political, moral and cultural
phenomenon. Accordingly, it is also legal. I have suggested three overall features
characterizing the legal cases that arise out of disasters. While the first two play to
the strengths of the legal order, the third is what make these controversial. In the
process of solving the problems presented, law is confronted with a number of ques-
tions of a non-legal nature. In order to perform its main function (to solve the con-
flict at hand) law is forced to engage with the most central questions we are
confronted with in an Anthropocene world: which processes are driven by natural
forces and which by culture, who is a citizen, and what belongs to sphere of scien-
tific uncertainty or misconduct? These are all questions that must be settled before
the conflict can be addressed.

Accordingly, these cases are windows to our present societal struggles on agency,
responsibility (in the widest sense) and justice, and should therefore be objects for
legal and moral criticism, and engagement.
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