European Higher Education
and the Internal Market

Tensions Between European Policy and
National Sovereignty

Edited by Cristina Sin, Orlanda Tavares,
Sénia Cardoso and Maria J. Rosa

T - PR 2 ' " AT

ISSUES IN HIGHER EDUCATION '



Issues in Higher Education

Series Editor
Guy Neave
Saint-Germain-en-Laye, France

“Creeping competence, amazing interpretations. Here is an uncomfortable
peeling aside of the Bruxelles Commission’s stances—sometimes called higher
education policy—vis-a-vis the universities, polytechnics and teacher training
colleges in its several Member States. It is, however, an account revealing, ele-
gant and greatly necessary for both accuracy, understanding and, finally, to set
straight the historical record, strange though the latter has been this quarter
century past.”
—Guy Neave, Professor Emeritus, Centre for Higher Education
Policy Studies, Twente University, Netherlands



Issues in Higher Education is resolutely committed to advancing the
comparative dimension in the study of higher education, actively
encouraging original scholarship building on and out from the interna-
tional and comparative perspectives. Particular preference will be given
to studies of a given topic compared across a minimum of two national
higher education systems.

More information about this series at
http://www.palgrave.com/gp/series/ 14836


http://www.palgrave.com/gp/series/14836
http://www.palgrave.com/gp/series/14836

Cristina Sin - Orlanda Tavares

Sénia Cardoso - Maria J. Rosa
Editors

European Higher
Education and the
Internal Market

Tensions Between European Policy
and National Sovereignty

palgrave
macmillan



Editors

Cristina Sin

Agency for Assessment and Accreditation
of Higher Education (A3ES)

Lisbon, Portugal

and

Centre for Research in Higher Education
Policies (CIPES)

Matosinhos, Portugal

Orlanda Tavares

Agency for Assessment and Accreditation
of Higher Education (A3ES)

Lisbon, Portugal

and

Centre for Research in Higher Education
Policies (CIPES)
Matosinhos, Portugal

Issues in Higher Education

ISBN 978-3-319-91880-8

Sénia Cardoso

Agency for Assessment and Accreditation
of Higher Education (A3ES)

Lisbon, Portugal

and

Centre for Research in Higher Education
Policies (CIPES)
Matosinhos, Portugal

Maria J. Rosa

Department of Economics, Management,
Industrial Engineering and Tourism

University of Aveiro

Aveiro, Portugal

and

Centre for Research in Higher Education
Policies (CIPES)
Matosinhos, Portugal

ISBN 978-3-319-91881-5 (eBook)

hteps://doi.org/10.1007/978-3-319-91881-5
Library of Congress Control Number: 2018944363

© The Editor(s) (if applicable) and The Author(s), under exclusive license to Springer Nature
Switzerland AG, part of Springer Nature 2018

This work is subject to copyright. All rights are solely and exclusively licensed by the Publisher, whether
the whole or part of the material is concerned, specifically the rights of translation, reprinting, reuse
of illustrations, recitation, broadcasting, reproduction on microfilms or in any other physical way, and
transmission or information storage and retrieval, electronic adaptation, computer software, or by
similar or dissimilar methodology now known or hereafter developed.

The use of general descriptive names, registered names, trademarks, service marks, etc. in this
publication does not imply, even in the absence of a specific statement, that such names are exempt
from the relevant protective laws and regulations and therefore free for general use.

The publisher, the authors and the editors are safe to assume that the advice and information in this
book are believed to be true and accurate at the date of publication. Neither the publisher nor the
authors or the editors give a warranty, express or implied, with respect to the material contained herein
or for any errors or omissions that may have been made. The publisher remains neutral with regard to
jurisdictional claims in published maps and institutional affiliations.

Cover image: © Mimi Haddon/Getty
This Palgrave Macmillan imprint is published by the registered company

Springer Nature Switzerland AG
The registered company address is: Gewerbestrasse 11, 6330 Cham, Switzerland



Acknowledgements

This work is funded by national funds through the Portuguese
Foundation for Science and Technology (FCT) under the project UID/
CED/00757/2013.



Contents

Introduction
Sénia Cardoso, Maria J. Rosa, Cristina Sin and Orlanda Tavares

PartI Dominant Political Agendas in European
Higher Education

On Principles, Europe and Higher Education: Reflections
on European Higher Education as an Intersecting Normative
Space

Pauline Ravinet

Neoliberalism in European Higher Education Policy:
Economic Nexus and Changing Patterns of Power and
Inequality

Peter Streckeisen

Juridification, Judicialisation and Judicial Activism
in Higher Education: Views from the CJEU
Fausto Comandeé and Jan De Groof

21

47

73

vii



viii Contents

Differentiated Integration in the Field of Higher Education:

Between Theory and Practices of (Non)Integration
Amélia Veiga and Anténio Magalhies

The EC Communications, the Knowledge Society
and Their Influence Over Higher Education
Alberto Amaral and Andrée Sursock

The Expansion of Markets and the Rise of Skills:
Two Roads Leading to the Same Place—Higher Education

in the Current Agendas of the International Organisations
Alma Maldonado-Maldonado

Part II Tools for European Integration in Higher Education

The Bologna Process and the Unachieved Potential
for the Creation of a Common Higher Education Market
Cristina Sin and Orlanda Tavares

Higher Education as a Service: Denying the Obvious
Anne van Wageningen

Overburdening Higher Education? The Europeanisation
of the Professional Complex
Eva Hartmann

The Recognition of Professional Qualifications: The Part
Played by the European University Association in the
Alignment of EU Legislation with the Bologna Process
Howard Davies

European Policy Implementation: Challenges
for Higher Education Quality Assurance
Sénia Cardoso and Maria ]. Rosa

127

161

193

231

255

287

309

337



Contents ix

Part III Conclusion

The Visible Hand of the Market in European Higher
Education Policies 363
Orlanda Tavares and Cristina Sin

Index 379



Notes on Contributors

Alberto Amaral is a professor at the University of Porto and a
researcher at CIPES. He was the rector of the University of Porto from
1985 to 1998 and former chair of CHER. He is life-member of IAUP
and former member of the Board of IMHE/OECD. At present he is
the chair of the administration council of the Portuguese Agency for
Assessment and Accreditation of Higher Education (A3ES).

Sénia Cardoso is a researcher both at the Portuguese Agency for
Assessment and Accreditation of Higher Education (A3ES) and at
the Centre for Research in Higher Education Policies (CIPES). She
completed her Ph.D. in Social Sciences under the topic of Quality
Assurance in Higher Education. Her main research interests and publi-
cations, in reference journals and books, are within the fields of higher
education policies, quality assurance, and institutions and institutional
actors’ relation with quality assurance. She is a member of CHER.

Fausto Comande currently works at Eversheds Sutherland in Milan
(Italy), after a semester at the Inspectorate General of the European
Investment Bank (Luxembourg). He graduated at the University of
Milano-Bicocca, School of Law. He was a former visiting research

Xi



xii Notes on Contributors

student at Tilburg University (the Netherlands) on a research track
on EU legal acts on education and vocational training. Previous work
relates to, inter alia, interactions between the European Qualifications
Framework and Structural and Investment Funds, and the legal setting
of Erasmus+.

Howard Davies is a European higher education consultant, based
in the UK. He has extensive experience of working with national
agencies in Europe, with the Bologna Process and with the European
Commission. He is Senior Adviser to the European University
Association and a quality expert for the Belgian Agence pour l'évaluation
de la qualité de l'enseignement supérieur. His current activities include:
(i) a suite of project work with NUFFIC (NL) on the recognition of
academic qualifications; (ii) briefing European universities on the rec-
ognition of professional qualifications and on international trade deals;
(iii) higher education capacity building in European Neighbourhood
countries (SPHERE).

Jan De Groof is a professor at the College of Europe (Bruges,
Belgium), at the TIAS School for Business and Society (University of
Tilburg, the Netherlands) and at the National Research University—
Higher School of Economics (Moscow, Russia). He is president of the
European Association for Education Law and Policy. Jan De Groof is
a professor and visiting professor at Belgian, European, American and
South African universities. In 1987, he was appointed Government
Commissioner for Universities in the Flemish Community of Belgium.
He has been Chief of the Cabinet of the Flemish Minister of Education
(1985-1988). Jan De Groof holds the UNESCO Chair for the Right
to Education and is former UNESCO Chargé de Mission. He has
been lately elected as Deputy Chair of the Appeals Committee of the
‘European Quality Assurance Register for Higher Education’ (EQAR).

Eva Hartmann is a lecturer in the Faculty of Education at the
University of Cambridge, UK. She has widely published on the inter-

nationalisation and Europeanisation of higher education, cross-border



Notes on Contributors Xiii

recognition of higher education qualifications, and the international
labour market. Her work combines economic sociology and interna-
tional political economy with state theory and governmentality studies
with a view to studying how international markets pave the way for a
post-national state-complex. Her current research project focuses on
transnational private authority and examines the internationalisation of
further education and the role of multinational companies and private
education providers in this context.

Anténio Magalhaes is a professor at the Faculty of Psychology and
Education Sciences at the University of Porto, Portugal, where he acts
as Head of Department of Education Sciences. He is also a senior
researcher at the Centre for Research in Higher Education Policies
(CIPES). His academic interests focus on education policy analysis,
namely on the relationship between the state and higher education sys-
tems and institutions and on European higher education governance.
He has been developing national and international projects in the field
of research on higher education. He has written and coedited numerous
books and published articles in major journals in the field including
Higher Education Policy, Higher Education and Studies in Higher
Education.

Alma Maldonado-Maldonado is a researcher at the Educational
Research Department (DIE)-CINVESTAV in Mexico City. She earned
her Ph.D. at the Boston College’s Center for International Higher
Education in the U.S. From 2004 to 2009, Maldonado was an assis-
tant professor at the Center for the Study of Higher Education at the
University of Arizona. She has been in her current post since 2010.
Her research focuses on comparative policies (in particular in Latin
America), globalisation, academic mobility and international organisa-
tions. Maldonado-Maldonado is the co-editor (with Roberta M. Basset)
of International Organizations and Higher Education Policy (Routledge,
2009); and 7he Forefront of International Higher Education (Springer,
2013).



Xiv Notes on Contributors

Pauline Ravinet has been an assistant professor in Political Science at
CERAPS, Université de Lille (France) since 2010. Her research focuses
on the emergence and governance of the European Higher Education
Area, and, more generally, European knowledge policies. She is the
co-editor of the best-selling Dictionnaire des politiques publiques and
authored articles and chapters on the Bologna Process in different ref-
ereed journals and edited books. Together with Dr. Meng-Hsuan Chou
(NTU Singapore), she is now working on a research project on ‘Higher
Education Regionalisny’, comparing higher education regional initiatives
in Europe and Asia.

Maria J. Rosa is an assistant professor at the Department of
Economics, Management, Industrial Engineering and Tourism at the
University of Aveiro, a senior researcher at CIPES and a collaborator
researcher at GOVCOPP. Her main research topic is quality manage-
ment, with a special focus in higher education systems and institutions.
She has several publications on the subject, namely in different journals,
and she also co-edited different books on the theme. She is a member of
CHER and EAIR (where she has been a member of the executive com-

mittee for several years).

Cristina Sin is a researcher at the Agency for the Assessment and
Evaluation of Higher Education (A3ES) in Portugal and at the Centre
for Research in Higher Education Policies (CIPES). Her interest
areas are European higher education policies, policy influence on aca-
demic practice, teaching and learning; higher education quality assur-
ance/enhancement. She has published her research in international
peer-reviewed journals and has co-authored the book European Policy
Implementation and Higher Education. Analysing the Bologna Process.
In the past, she worked as a research associate at Lancaster University
(UK) in the Centre for the Study of Education and Training and at the
Higher Education Academy (UK) with projects for the improvement of
learning and teaching.

Peter Streckeisen is a senior lecturer at the Department of Social
Work, Zurich University of Applied Sciences, and at the Sociology
Seminar, University of Basel, Switzerland. He wrote both his Ph.D.



Notes on Contributors XV

thesis and his habilitation thesis in the field of sociology. Among his
research interests are neoliberalism, social policy and the welfare state,
labour markets, and education. Streckeisen is co-director of the project
“The State’s role in labor market segmentation: a qualitative study of the
complementary labor market in the Cantons of Basel-Stadt, Ticino and
Vaud’ funded by the Swiss National Science Foundation (2018-2022).

Andrée Sursock is senior adviser at the European University
Association in Brussels, Belgium, where she served as Deputy Secretary
General and Head of the Quality Assurance Unit between 2001 and
2009. She has written and spoken widely about quality assurance and
change in higher education, with particular interest on the link between
internationalisation, quality assurance, mission diversity, innovation and
creativity. She is the author of Trends 2015, a report that analyses devel-
opments in learning and teaching in Europe.

Orlanda Tavares is a researcher both at the Agency for Assessment
and Accreditation of Higher Education (A3ES) and at The Centre for
Research in Higher Education Policies (CIPES). She completed her
Ph.D. in Educational Research at University of Porto, Portugal. Her
main interest areas are policies in higher education, students’ expe-
riences and quality assurance/enhancement. She has published her
research in international peer reviewed journals and has co-edited the
Palgrave book Cross-Border Higher Education and Quality Assurance—
Commerce, the Services Directive and Governing Higher Education. She is
a member of CHER and EAIR.

Anne van Wageningen is an assistant-professor of European Law
& European Studies at the Department of European Studies (http://
www.uva.nl/disciplines/europese-studies), Faculty of Humanities,
University of Amsterdam, the Netherlands (since 2003). Previously
he was a researcher at the Center for Higher Education Policy Studies
(CHEPS) at the University of Twente, the Netherlands (1995-2003).
He researches European higher education law, the European Higher
Education Area, European institutional law, federalism and the con-
tribution of European higher education to European integration. His
recent works include chapter contributions and papers on European


http://www.uva.nl/disciplines/europese-studies
http://www.uva.nl/disciplines/europese-studies

xvi Notes on Contributors

higher education law, and the role of higher education in making citi-
zens and in state formation.

Amélia Veiga is an assistant professor at the Faculty of Psychology and
Education Sciences at the University of Porto, Portugal, and researcher
at the Centre for Research and Intervention in Education (CIIE) and
at the Centre for Research in Higher Education Policies (CIPES).
Her academic interests focus on education policy analysis, namely on
the Bologna process and higher education governance in areas such as
internationalisation, globalisation and quality assurance. She has been
involved in national and international projects. She has written book
chapters and coedited books and published articles on European inte-
gration and higher education governance in key journals such as Higher

Education, Studies in Higher Education and Higher Education Quarterly.



AHELO
BFUG
CBHE
CJEU
CMA
DG

DI

EC
ECA
EC]

ECTS
EEA
EEC
EHEA
ENQA

EQAR
EQF
ERC
ESCO

Abbreviations

Assessment of Higher Education Learning Outcomes
Bologna Follow-Up Group

Cross-Border Higher Education

Court of Justice of the European Union

Competition and Markets Authority (UK)
Directorate-General

Differentiated Integration

European Commission

European Consortium for Accreditation

European Court of Justice (one of the two courts of the Court
of Justice of the European Union)

European Credit Transfer System

European Economic Area

European Economic Community

European Higher Education Area

European Association for Quality Assurance in Higher
Education

European Quality Assurance Register for Higher Education
European Qualifications Framework for lifelong learning
European Research Council

European Skills, Competencies and Occupations Taxonomy

Xvii



Xviii Abbreviations

ESG

ESU

EU

EUA
EURASHE
FQ-EHEA

GATS
HE
HEI
IBRD
ICSID
IDA
IEC
IMCO

INQAAHE

MIGA
MOOCs
MS
NPM
NQF
OECD
OMC
PIAAC

PISA
QA
SGEI
SGI
SMEs
TEU
TFEU
UNESCO

WTO

Standards and Guidelines for Quality Assurance in the
European Higher Education Area

European Students’ Union

European Union

European University Association

European Association of Institutions in Higher Education
Framework for Qualifications in the European Higher
Education Area

General Agreement on Trade and Services

Higher Education

Higher Education Institution

International Bank for Reconstruction and Development
International Centre for Settlement of Investment Disputes
International Development Association

International Finance Cooperation

European Parliament’s Committee on the Internal Market and
Consumer Affairs

International Network for Quality Assurance Agencies in
Higher Education

Muldilateral Investment Guarantee Agency

Massive Open Online Courses

Member State

New Public Management

National Qualifications Framework

Organisation for Economic Cooperation and Development
Open Method of Coordination

Programme for the International Assessment of Adult
Competencies

Programme for International Student Assessment

Quality Assurance

Services of General Economic Interest

Service of General Interest

Small and Medium Enterprises

Treaty on the European Union

Treaty on the Functioning of the European Union

United Nations Educational, Scientific and Cultural
Organisation

World Trade Organisation



List of Figures

On Principles, Europe and Higher Education: Reflections on

European Higher Education as an Intersecting Normative Space

Fig. 1  From European general principles to European higher
education policy principles

Fig. 2 European higher education as an intersecting normative
space

European Policy Implementation: Challenges for Higher

Education Quality Assurance

Fig. 1 Intermediate bodies (agents) involved in quality
promotion and assurance at European level

41

42

339

Xix



List of Tables

Neoliberalism in European Higher Education Policy: Economic

Nexus and Changing Patterns of Power and Inequality

Table 1  Neoliberalism in European higher education policy
(summary of findings)

Differentiated Integration in the Field of Higher Education:
Between Theory and Practices of (Non)Integration
Table 1  Models of differentiated integration

The Expansion of Markets and the Rise of Skills: Two Roads
Leading to the Same Place—Higher Education in the Current
Agendas of the International Organisations
Table 1 IFC total commitments and percentage invested

in education (when available). Period 2000-2017
Table 2 Projects financed by the IDA, World Bank (from 2010

t0 2016)

Table 3 Projects financed by the IBRD, World Bank (from 2010
t0 2016)

Table 4 Projects financed by the World Bank (others) (from 2010
to 2016)

Table 5 Available details on projects financed by the IFC
(2000-2016)

67

132

205

207

208

209

210

XXi



XXii List of Tables

Table 6 Total World Bank (WB) educational lending in millions of
dollars divided between the IBRD and IDA (when available)
Table 7 Funding exclusively to higher education by IDA, IRBD
from 2012 to 2016 and by the IFC from 2000 to 2016
Table 8  Details available on the IFC projects

Higher Education as a Service: Denying the Obvious
Table 1 Services in general

Table 2 Services in higher education I

Table 3 Services in higher education II

Table 4  Establishments in higher education

The Recognition of Professional Qualifications: The Part Played
by the European University Association in the Alignment of EU
Legislation with the Bologna Process
Table 1 Examples of collaboration between academic (A) and
professional (P) bodies to identify core competences
in the sectoral professions

212

213
216

265
275
275
279

321



®

Check for
updates

Introduction

Sonia Cardoso, Maria J. Rosa, Cristina Sin
and Orlanda Tavares

In October 2016, A3ES (The Portuguese Agency for Assessment and
Accreditation of Higher Education) and CIPES (Centre for Research
in Higher Education Policies) organised a Douro seminar to discuss
the tensions between European competence and national sovereignty
in higher education (HE), induced by the creation of a European

S. Cardoso (X)) - C. Sin - O. Tavares
Agency for Assessment and Accreditation of Higher
Education (A3ES), Lisbon, Portugal

e-mail: sonia.cardoso@a3es.pt
C. Sin

e-mail: cristina.sin@a3es.pt
O. Tavares

e-mail: orlanda.tavares@a3es.pt

S. Cardoso - M. J. Rosa - C. Sin - O. Tavares
Centre for Research in Higher Education Policies (CIPES),
Matosinhos, Portugal

© The Author(s) 2018 1
C. Sin et al. (eds.), European Higher Education and the Internal Market,
Issues in Higher Education, https://doi.org/10.1007/978-3-319-91881-5_1


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-319-91881-5_1&domain=pdf

2 S. Cardoso et al.

internal market. Bringing together plural perspectives (political, socio-
logical, legal, economic and educational), the purpose was to explore
the multiple aspects—forces, drivers and actors—that have been shap-
ing European policy in the area of higher education. This book is the
outcome of the seminar and its purpose is to provide a comprehensive
account of these various aspects and perspectives.

The European Community has relentlessly attempted to include edu-
cation in its sphere of intervention since the signature of the Treaty of
Rome in 1957. As argued by Corbett (2005), this “is also a tale of per-
sistence, of smart civilian servants and wily bureaucrats seizing every pos-
sible opportunity to push the Commission’s proposals forward” (cited in
Amaral & Neave, 2009, p. 286). However, whenever the Commission
took a bold step forward it was always met with suspicion by the Member
States. Examples are the 1961 De Gaulle’s proposal to consider that edu-
cation and culture were a matter of national sovereignty, the difficulties in
implementing the Erasmus programme (De Wit & Verhoeven, 2001) or
the negative reaction to the presentation of the Memorandum on Higher
Education (Commission of the European Communities, 1991), seen as a
new attempt of the Commission to develop a formal responsibility in the
area of higher education (Petit, 2003).

In the early 1990s national governments were worried with what
seemed to be an unstoppable erosion of national sovereignty (Dehousse,
2002, p. 2), which resulted in the revival of the subsidiarity princi-
ple in the Maastricht Treaty. The Treaty also limited the activity of the
Community in the area of education in its Article 126. The Treaty
established that the Community must fully respect the responsibility
of Member States for the content of teaching and the organisation of
education systems and their cultural and linguistic diversity and any
incentive measures must exclude any harmonisation of the laws and

M. J. Rosa

Economics, Management, Industrial Engineering and
Tourism Department, University of Aveiro, Aveiro, Portugal
e-mail: mjoao@ua.pt
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regulations of the Member States. In the Nice Treaty this formulation
was essentially maintained, now as Article 149, which became article
165 in the Treaty on the Functioning of the European Union (TFEU).
However, despite these legal provisions inserted in the European
Treaties the Commission has been able to play an increasing role in edu-
cation, namely in higher education. As argued by Cram (2001, p. 783)
“the Commission has historically been most influential when it makes less
grandiose claims and acts quietly and efficiendy” and “the Commission
needs to learn not simply to act opportunistically in pursuit of its purpose
but also how to become a competent purposeful opportunist”. Therefore,
the Commission has been able to increase its role by moving slowly and
carefully, taking advantage of any available opportunity. This has been
nicknamed by Pollack (1994, 2000) “the creeping competence of the
Commission” (creep—to move slowly, quietly, and carefully, usually in
order to avoid being noticed, Cambridge English Dictionary). The UK Prime
Minister John Major referred to this creeping competence, as early as 1992:

One of the greatest concerns has been what many hon. Members in the past
few years have referred to as the ‘creeping competence’ that comes about
either by the abuse of articles in the treaty or by judgments of the European
Court of Justice. (Prime Minister John Major, House of Commons 1992)

The main argument of the book is that although HE is considered an area
of national competence and as such protected by the European Treaties
(article 165 of the Treaty on the Functioning of the European Union—
TFEU), it comes under the influence and remit of other European Union
legislation (Treaties and Directives) meant to drive forward the European
integration project and the creation of a European internal market.
Therefore, the influence of the European Union (EU) and the European
Commission (EC) on higher education can be seen as a collateral effect of
this ambition towards the implementation of an internal market.

The internal market is supported on four freedoms of movement—
capital, goods, services and people—across borders. The legal provisions
related to these freedoms can challenge national authority over higher
education through the intervention of the EC and the Court of Justice
of the European Union (CJEU). The explicit attempts to consolidate
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the internal market have given rise to contradictions between European
law and national provisions regulating higher education. Despite the
protection of the European treaties, legal provisions not directly related
to higher education question the national authority over this area
and give rise to tensions between European competence and national
sovereignty.

One way of dealing with such tensions and differences is through
differentiated integration (Veiga, Magalhies, & Amaral, 2015), which
refers to “the possibility for different member states to have different
rights and obligations with respect to certain common policy areas”
(Kolliker, 2001, p. 125), thus accommodating the preferences of dif-
ferent member states. Indeed, implementing European legislation is a
rather difficult task due to the high preference heterogeneity of Member
States. To muster the goodwill of Member States there is also frequent
reliance on political ambiguity (Chou & Gornitzka, 2014; Neave
& Veiga, 2013). The use of ambiguous language, written in the most
obscure legal jargon, allows for diverse interpretations of the treaties,
which the different Member States use to accommodate the meaning
of European legislation to their particular political contexts (Amaral &
Neave, 2009).

In this context the CJEU plays a very important role and in general
supports the neoliberal stance of the Commission and its staunch pro-
motion of an internal European market:

From the start, the ECJ has regarded it as its supreme duty to realise the
fundamental principles of the EU Treaty on the free movement of goods,
services, capital and persons. Whatever the politicians cannot — or dare

not — clarify, is clarified by the judges in the ECJ. (Fagforbundet, 2008,
p-4)

The CJEU, along the years, has given a very important contribution to
building the EU by interpreting European legislation and the European
Treaties, always in favour of promoting the four freedoms of circulation.
The difficulties raised by the use of ambiguous language are dealt with
by the CJEU, which issues binding legal interpretations in response
to demands from the EU Commission, in general upholding the



Introduction 5

Commission’s positions. In the case of higher education, the CJEU has
always decided in favour of promoting the free circulation of students
and their access to the HE systems of European countries. The Bressol
and Chaverot cases, which deal with the fundamental right of equal
access to education and the free movement of persons, prove that the
CJEU takes national policy demands on quality seriously, but without
agreeing with excessive restrictions on the liberty of students to study
abroad. Other example is the case Commission vs. Austria that ques-
tioned the Law on University studies where special requirements for
foreign EU students were established. Kwikkers and van Wageningen
(2012) have argued that the CJEU has developed a body of jurispru-
dence that regulates issues such as access, capacity, quality, student
allowances and labour market needs, and that should be considered
an even more important contribution to the EHEA than the Bologna
Process. The CJEU has given so many—implicit—rules about what can
be done or not, that these rulings together amount to a single European
higher education system as an inseparable part of the single market (de
Waele, 2010; Kwikkers & van Wageningen, 2012).

The Member States by implementing the Bologna Process offered the
Commission a golden opportunity to enhance its role in higher educa-
tion. The implementation of the Bologna process and the building of
the European Higher Education Area (EHEA) are significant drivers
of European higher education policy, which have challenged national
traditions of higher education (Veiga & Amaral, 2008). It is true that
the Commission was not allowed to sign the declaration and that the
term “harmonisation” was carefully removed to eliminate the spectre of
uniformity. However, as argued by Amaral and Neave (2009, pp. 287-
288), the Bologna Process was also an example of the Commission’s
creeping competence:

By feigning modesty and assuming a low profile from the very beginning,
the Commission was able to take on and take over a central role in the
Bologna process. ...Once again the Commission’s tactical modesty, its
discrete lurking in the shadows ...paid dividends. Thus, the Commission
was able to ‘buy in’, to become an important partner in the Bologna pro-
cess for only a minor outlay of resources.
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A critical view of the trajectory of the Bologna Process betrays the
influence of the neoliberal agenda of the EC and the Lisbon strategy
(Capano & Piattoni, 2011). The Bologna Process turned into a god-sent
gift to the Commission, which could finally play a legitimate role in the
agenda setting for higher education. Article 165 of the TFEU explicitly
excludes any harmonisation of the laws and regulations of the Member
States and determines that the EU should fully respect the responsibil-
ity of the Member States for the content of teaching and the organi-
sation of education systems and their cultural and linguistic diversity.
However, the Bologna Process, an initiative of European governments
beyond the EU, not from the Commission, has aimed at the conver-
gence of the national European higher education systems. It is true
that, as higher education is a domain protected by subsidiarity, hard law
cannot be used to steer higher education reform. The use of soft law
procedures, however, often entails convergence problems (Sin, 2014;
Tomusk, 2011). Therefore, despite the goal of convergence and the fact
that soft law has been a powerful shaper of higher education reforms in
Europe, there are obvious convergence problems due to supranational,
national and institutional levels playing a role in policy implementation.
Indeed, soft law is better at promoting change rather than at promoting
convergence.

The second golden opportunity came with the 2000 Lisbon strat-
egy, which allowed the Commission to claim that universities were an
indispensable component in the new knowledge society and to intro-
duce the economic rationale into the policy agenda of higher education
by linking the Bologna objectives “directly to economic gains expected
from a common education area” (Martens & Wolf, 2009, p. 91). For
Olsen and Maassen (2007, p. 4) the Commission promoted a model
of university that “is dynamic and adaptive to consumers and that gives
priority to innovation, entrepreneurship and market orientation”, while
Martens and Wolf argue “governments paid the double price of making
education an economic issue and spreading new modes of governance
which weakened their own importance” (2009, p. 91).

This book seeks to discuss to what extent and how higher educa-
tion has been caught in the European integration efforts and the ambi-
tion to consolidate the internal market of the EU. As such, it analyses
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European higher education policies and their implementation, shaped
by the tendencies coming from a threefold combination of European
drivers: the EC, despite the subsidiarity principle provided by the
European Treaties (Amaral & Neave, 2009); the CJEU; and the build-
ing of the EHEA through the Bologna Process. The European institu-
tions have been proactive in fostering the creation of an internal market,
which has ultimately affected higher education, notwithstanding its
exclusion from their legislative remit. Other influences, of neoliberal
nature, have come from international organisations (e.g. Organisation
for Economic Co-operation and Development—OECD, World Bank)
affecting education (and higher education) worldwide.

Topics in the book include the role played by European institu-
tions in defining the higher education policy agenda (e.g. the how the
CJEU shapes European HE policies and the influence exerted by the
Commission’s discourse and its legal instruments), as well as the tools
towards European integration in higher education. For example, the
Commission’s position in favour of marketisation is evident in its com-
munications on the role of higher education and in the Directives it has
issued to drive forward the free movement of professionals and services.
The Services Directive and the Directive on the recognition of profes-
sional qualifications affect higher education, even though they have not
been directly targeted at this policy area. The growing influence of the
EU over national higher education systems also poses challenges for
quality assurance (QA) from the member states’ perspective because
they see their ability to safeguard the quality of education offered in
their territories limited by the Services Directive. Finally, the discussion
of some major tendencies which have been influencing European higher
education policies in recent years is also brought to the fore in the book:
training instead of education, neoliberalism, marketisation, limits to
university autonomy (Amaral, 2017; Mokyr, 2003; Streickeisen, 2009)
or instrumentalisation of higher education (Sin & Neave, 2016).

In sum, the book aims to offer an integrated, comprehensive and
encompassing perspective on the forces, drivers and actors of higher
education policy in Europe, at the interface between European insti-
tutions and member states’ competence, all this under the umbrella of
integration efforts and the tentative creation of a EU internal market.
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The Chapters in Brief

The book is organised in two parts. The first part (chapters by Pauline
Ravinet; Peter Streckeisen; Fausto Comandé and Jan de Groof; Amélia
Veiga and Anténio Magalhies; Alberto Amaral and Andrée Sursock; and
Alma Maldonado-Maldonado) addresses the dominant political agendas
in European higher education, including the influence of neoliberalism,
the Bologna Process, the proactive efforts of European institutions to
put forward an internal market and the globalising role of supranational
organisations. In its second part (chapters by Cristina Sin and Orlanda
Tavares; Anne van Wageningen; Eva Hartmann; Howard Davies; and
Sénia Cardoso and Maria Joao Rosa) the book focuses on some of the
tools that are being used to promote European integration in higher
education, namely, the consideration of higher education as a service
(and the consequences of both the Services Directive and the Directive
on the recognition of professional qualifications), the jurisprudence
emanating from the CJEU and the Bologna Process as a potential driver
for convergence between the different national higher education system,
including through the promotion of QA mechanisms. A final chapter
presents the main findings and conclusions of this volume.

Part I opens with Pauline Ravinets chapter. The author reflects
on European higher education as an intersecting normative space, by
shading light on what is meant by European higher education policy
principles and how these have been constructed throughout the time.
To Ravinet, these principles are defined as a hybrid between EU pol-
icy initiatives and the developments driven by the Bologna Process and
the EHEA. The author looks deeper into the normative spaces in which
European higher education principles are rooted: European general
principles and university principles. She traces the former principles in
the legal foundations of the EU and in the non-legal policy principles
which have driven the European integration project. As for the latter,
the university principles, these are sought in the history of the univer-
sity and the Magna Charta Universitatum. Ravinet concludes that the
European higher education policy principles, as reflected in EU policy
initiatives, leave out the university principles illustrative of this institu-
tion’s historical identity and focus narrowly on the economic function,
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neglecting the social or political functions. In contrast, European higher
education policy principles, as reflected in the EHEA documents,
acknowledge the multiple roles of the university; furthermore, they sub-
tly combine references to the philosophical and institutional principles
from the university normative space with references to functional prin-
ciples coming from the Europe normative space.

The analysis of European higher education policy principles is fol-
lowed by a critical discussion, in Peter Streckeisen’s chapter, of the
development of European higher education policy in a context charac-
terised by neoliberalism. The author tackles the topic of neoliberalism
resorting to three different, although combined, aspects: (i) neolib-
eralism as the ascent of the economy to an ever more powerful posi-
tion, dictating its rules to society and policymakers; (ii) neoliberalism
as the rising power of economic thinking and economic science, and
the expansion of its jurisdiction to all kinds of social fields, including
education; and (iii) neoliberalism as the changing patterns of power
and inequality, reflected in the concentration of economic power in the
hands of corporations, owners, managers and investors and sustained
by political, cultural and academic powers. Using these three aspects
of neoliberalism as the backbone for his analysis, the author discusses
higher education policy development in Europe in the last decades at
four different levels: the system of higher education; higher education
institutions; the academic profession; and the students. The chapter
closes with the claim that perhaps neoliberalism comes to universities
not only from the outside, as a threat emanating from dangerous exter-
nal powers, but also from within institutions, with many academics
actively contributing to academic capitalism. This leads the author to
conclude that a redefinition of the university—which he agrees is an
urgent task—involves not only refusing their economic subordination
and challenging the power of economic ideas, but also addressing power
mechanisms and growing inequalities within higher education itself.

Fausto Comandé and Jan de Groof analyse the role of the CJEU
as an engine for European integration, including in higher education,
while discussing the juridification, judicialisation and judicial activ-
ism in higher education in Europe. The chapter takes the view that the
activist conducts of the CJEU and its expanding interpretation of the
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judiciary role find justification in the need to interpret many clauses of
the treaties, which have been drafted in a rather vague fashion in order
to build political consensus and deflate the differences of views on crit-
ical topics, and in situations where the other institutions fall short of
decisional capacity on issues belonging to the Union’s competence.
Finally, the role of the CJEU in higher education is discussed, by focus-
ing on a limited pool of concepts, which are critical to the evaluation of
the Court’s attitude when touching issues with an impact on the life of
post-secondary educational establishments, their management as well as
the rights and obligations of individuals involved therein. In their final
remarks, the authors point out that the norms specific to higher educa-
tion are still resisted to be used as basis for judicial review, as well as the
factors promoting or hampering judicial proceedings in higher educa-
tion. In this light, the authors claim that the viability and willingness of
the Court to expand the basis for its judgements, using new parameters
as autonomous references for decisions, is a hypothesis that deserves to
be considered.

An analysis of the potential of the theory of differentiated integration
to explain the difficulties of integration in higher education is conducted
in Amélia Veiga and Anténio Magalhaes’ chapter. Using differenti-
ated integration theory as a conceptual narrative to explain flexible inte-
gration, the authors analyse it as a discursive practice using the case of
Bologna. The authors use a meta-analysis of published research about the
Bologna Process to understand the extent to which flexible integration
leads (or not) to further integration. Making use of the “time”, “space”
and “matter” variables stemming from the theory of differentiated inte-
gration, the authors show that this theory, while displaying conceptual
frailties, is more a legitimating narrative of integration rather than a con-
sistent explanatory approach to the processes and accomplishments of
integration within the EHEA. In fact, the analysis of “time”, “space” and
“matter” as discursive elements of differentiated integration allow under-
standing how the institutionalisation of “flexibility” serves to justify and
legitimate the EHEA as a process of (non)integration. Additionally,
the authors conclude that conceptual narratives basing academic dis-
courses and policy-making are interrelated, which is of importance
as it enhances a reflexive approach towards political coordination.
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Actually, since the knowledge about political processes changes the
course of the very policies, the narrative approach is useful to put into
perspective integration in higher education policy as a dynamic and
integrative process.

Another dominant political agenda in European higher education
is the one put forward by the European Commission. In their chapter,
Alberto Amaral and Andrée Sursock examine a series of communi-
cations by the EC to show how this latter uses “governance by opin-
ion”, one of the three dimensions of governance proposed by Martens
etal. (2004) (by instrument, by coordination and by opinion) to shape
higher education policies in Europe. After a brief historical overview
that describes the progressive engagement of the EC in higher education
policies, namely though the Bologna Process and the Lisbon Strategy,
the chapter assesses its growing capacity to shape opinions and national
and European policies through its influential communications (issued
from 2003 to 2013). Special emphasis is given to the main ideas exposed
in these communications, considered as drivers for setting up a politi-
cal agenda and vision for European higher education. Then the authors
turn to how universities have responded to these documents through
their collective representative body, the European University Association
(EUA). They analyse the responses to specific Commission initiatives
and the declarations arising from the EUA conventions, coming to the
conclusion that the Association has tried to balance an endorsement of
the EC hegemonic discourse (i.e. an instrumental view of higher edu-
cation), mainly as a way to avoid the charges usually targeted at univer-
sities that they are ivory towers, with a more humanistic view of higher
education. The chapter concludes by stating that higher education
should not embrace in the reform rhetoric defended by the EC, which
puts forward a utilitarian view of higher education as a key element in a
strategy of economic growth and competitiveness, but rather hold on to
its humanistic values, remaining above all as a social institution.

The first part of the book closes with a discussion on the globalising
effects of supranational organisations. Alma Maldonado-Maldonado’s
chapter offers a worldwide view of the political agendas modelling higher
education nowadays, focusing on the expansion of higher education
markets and the rise of the relevance of skills. The author discusses the
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current role of some of the most relevant international organisations
working on education and particularly those that shape the higher edu-
cation policy agenda, mainly the World Bank and the OECD. The
World Bank’s and OECD’s messages are analysed through their posi-
tions taken in published documents, reports, recommendations, pol-
icies, conferences, networks and sponsored projects. Overall, two of
these messages emerge as the most important: the relevance of skills (and
competences) and the development of higher education markets (mostly
private). It becomes apparent, from the discussion in the chapter, that
the World Bank, through its private arm (IFC—International Finance
Corporation) supports the private demand-absorbing higher education
sector and contributes to building a network of stakeholders that support
it. Additionally, by emphasising skills and competences and neglecting
other ideas and possibilities (such as educating citizens), these organisa-
tions reshape the purpose of higher education. However, higher educa-
tion is too important to solely allow inter-governmental organisations
around the world to determine its development. The author concludes
by claiming that while the higher education sector may be in the middle
of ideological, political and economic storms, there is no doubt that it
will certainly continue to be relevant for the future of most societies.
Opening the second part of the book, Cristina Sin and Orlanda
Tavares provide a reflection on the Bologna Process and its potential
to act as an instrument for the creation of a European higher educa-
tion market. As put forward by the authors, in principle, the Bologna
Process convergence ambitions would help the integration efforts of
the European Union in a policy area explicitly excluded from its legal
prerogatives. Nevertheless, such ambitions have been counterbalanced
by the prevalence of member states’ sovereignty in the implementation
of the reforms proposed by the Process. The diversity of outcomes led
by the steering through soft law, national traditions of higher educa-
tion and national political agendas raises questions about the feasibility
of a common market. Starting with an analysis of the potential of the
Bologna Process to contribute to the establishment of a higher educa-
tion market, the authors offer a discussion about the marketisation pres-
sures exerted by European institutions. Particular attention is given at
this level to the European Commission’s agenda of economic growth



Introduction 13

and international competitiveness and the Bologna Process subordina-
tion to it. The barriers which might hinder the creation of a common
higher education market are then discussed, namely those arising from
both the peculiarities in the governance of the Bologna Process and the
limited convergence resulting from its uneven implementation by the
signatory countries.

Anne van Wageningen’s chapter analyses the view of higher education
as a service, which can be considered as another tool capable of promot-
ing European integration in higher education. The author problematises
this view, by discussing some of the issues resulting from the connection
of services and higher education, while attempting to clarify the meaning
of both concepts. The chapter builds around the analysis of case law and,
again, of the role of the CJEU as a way to understand, on the one hand,
the role of services within the internal market and the possibilities to lib-
eralise cross-border higher education, and, on the other hand, what is a
service and, specifically, a service in connection with higher education. In
analysing the liberalisation of cross-border higher education and its con-
nection to services and the internal market, the chapter discusses how the
service-oriented approach chosen by the CJEU to deal with higher edu-
cation affects national policy-making in this area. Some elements of the
Bologna Process and the resulting EHEA are also included in the analy-
sis, attempting to grasp the role of member-states and higher education
institutions as the offer side of higher education.

Eva Hartmann’s chapter introduces in the book the political dimen-
sion of skilled migration in Europe, namely discussing cross-border
mobility of professionals as a support for the European Union as a
political project. Particular attention is paid in this context to the role
of universities in the Europeanisation of the professions. The chapter
engages with a neo-Gramscian account of European integration, which
allows to consider skilled migrants as intellectuals. In order to get a
better idea of the role of regulated professions in this context, this per-
spective is further developed by drawing on two different accounts: a
Durkheimian account of professions, bringing their mediation role to
the fore; and a Weberian account of professions, bringing power into
the discussion and allowing to shed light on the major struggles over the
regulation of professions and the implications for Europeanising the
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“professional complex” (Parsons, 1969, p. 331). This theoretical frame-
work is used as a resort to understand the different strategies deployed
by the European Union with a view to establishing a European market
for services in the field of regulated professions. The historical analysis
of the Europeanisation of professions suggests that this was marked by
many setbacks, which forced the European Union to frequently mod-
ify its approach. Due to these difficulties, the EHEA has gained impor-
tance in recent years in advancing the European professional complex.
However, this has major consequences for the professions and their
societal role and risks overburdening higher education with new tasks it
does not have the means to carry out.

The role played by the EUA in the alignment of European Union’s
legislation with the Bologna Process in regard to the recognition of pro-
fessional qualifications constitutes the focus of the chapter by Howard
Davies. In 2007, discussions were initiated by the EUA aiming to resolve
the tensions between the outcome-based principles of the Bologna
Process and the input-based logic of European Union legislation on the
recognition of professional qualifications. The chapter first deals with
these tensions to then discuss the background leading to their apparent
resolution. Against a background of global financial crisis, European
Union enlargements, and the development of competence-based curric-
ula by professional and academic bodies active in the regulated profes-
sions, European Union legislation was ultimately amended, in 2013, in
a manner compatible with the Bologna Process. The sequence of events
that led the EUA to be proactive in driving the convergence of Bologna
and European Union law is thus set in context. The chapter argues that,
although the convergence has been limited rather than extensive, it has
made a modest contribution to the coherence of the European policies on
academic and professional recognition. Nevertheless, as it is argued at the
end of the chapter, further convergence, namely of professional and aca-
demic recognition systems, raises in-principle questions about the poten-
tial dominance of higher education by the employability imperative.

To finalise the second part of the book, Sénia Cardoso and Maria
Joao Rosa’s chapter looks at the European dimension of QA, paying
special attention to the challenges it presently faces under the frame-
work of a series of initiatives designed to establish a higher education
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market on the one hand and the EHEA on the other. The chapter
builds on the analysis of a set of documents (guidelines, reports, com-
muniqués and other official papers) thought to represent the views of
the different European and international agents on how quality can or
should be assured in the context of the recent European policy imple-
mentation regarding higher education. These agents act as “intermedi-
ate bodies” in relation to the implementation of European QA and hold
different hierarchical positions regarding their power and competence in
this field. The chapter starts by putting forward the initiatives taken at
European level to build a higher education market. Emphasis is then
given to the contributions of different European agents aiming to pro-
mote and assure quality of higher education in this new context. Trust
and cooperation emerge as “prerequisites” for the establishment of QA
as an effective tool towards European integration in higher education.
The chapter concludes with an attempt to systematise some of the chal-
lenges currently faced by European QA, as well as with some avenues
for future debate on the topic.

This overview of the main topics discussed by each author gives the
reader a feeling for the multiple accounts and perspectives broached
in the chapters and presents a broad view of the drivers and shapers
of European higher education policy. We hope that the different per-
spectives presented in this volume will offer the opportunity to open a
debate that is both enlightening and clarifying in relation to the tensions
between European policy and national sovereignty in higher education
in the context of the advancement of a European internal market.
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Introduction

More often than not, notions such as a ‘European model of higher
education’, or Bologna ‘principles’ or ‘values’ are used in the debates on
European higher education policy. But is there such a thing as a shared
understanding of the ‘European model of higher education? And what
are those supposed Bologna or European ‘principles’?

These notions do play a role—they are in a way constitutive of a sec-
tor identity. In a context of globalisation and marketisation of higher
education, it is indeed easily understandable why it is important to
brandish these ‘principles’ and ‘model’. Nonetheless, further exami-
nation of the use of these notions shows without difliculty how fluc-
tuant their contours and definitions can be. In the public debate, the
‘European model’ is, for instance, many times used to point out an
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opposition to the (imaginary) American higher education model’, but it
is almost never defined in its own right. As for the ‘Bologna principles’,
they are largely referred to, but what is behind them remains somehow
hazy, as alternatively evoking the 1999 Bologna objectives for policy
coordination, the great objectives of the European Higher Education
Area (EHEA) (employability, mobility and attractiveness), the Lisbon
objectives of building a competitive Europe of knowledge, the specific
working culture of this unusual European process (enhancing informal-
ity and voluntary participation), or the values of European higher edu-
cation institutions.

Research on European higher education policy has greatly contrib-
uted to making sense of this fluctuant model and principles. Different
works have highlighted the ‘polysemy’, ‘malleability’ and ‘ambiguity’
of these policy developments (Corbett, 2011; Keeling, 2006; Ravinet,
2014; Zgaga, 2012). This perspective has, for instance, been important
to better understand the rapid crystallisation of the Bologna process:
actors with diverging visions were able to gather around ambivalent
objectives precisely because they could interpret them according to their
own vision and strategies. The focus on malleability was very helpful as
well in accounting for the varieties of the reforms taken in the name
of Bologna (different works acknowledged how with ambiguous and/or
vague initial objectives, there has been ample room for interpreta-
tion, which partly explains why domestic implementation and usages
of Bologna have been so diverse) (Sin, Veiga, & Amaral, 2016). Yet,
by emphasising the malleability of European higher education princi-
ples as a key explanatory feature, these works have also fallen short of
questioning the bigger picture: Whereas the ‘model” and the ‘principles’
are always put forward in the debate over European higher education,
why is there so much ideational malleability and ambiguity in the story?
What about agreed and shared explicit principles? Are there really any?
If so, where do they come from?

These questions have both theory and policy relevance. Theoretically,
it seems necessary to raise conceptual propositions for analysing the
normative foundations of European higher education policy and go
beyond the observation of ambiguity mechanisms. But the normative
uncertainty of European higher education policy is not only a challenge
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for researchers. This, of course, also has crucial policy implications.
While the Bologna Process will be 20 years old in 2018, it is time for
policy makers to ask, beyond monitoring the implementation of techni-
cal objectives, where European HE policy is going, relying upon which
principles and defining which new goals for the future.

In this chapter, our objective is to provide a comprehensive frame-
work to answer the question “What are the European higher education
policy principles?’. Following a first section giving preliminary defini-
tions and details on the method, the second section presents European
higher education principles as derived from European general princi-
ples. The third section interprets them as embedded in principles and
values of the (European) University and proposes to define European
higher education as a normative space at the intersection between two
normative spaces: ‘Europe’ and ‘University’.

Puzzle and Preliminary Definitions

For a start, and before we consider and cross different perspectives to
answer the question “What are the European higher education policy
principles?” it is extremely important to characterise what we are talking
about and to give precise definitions.

The reflection presented here is first of all one about principles. The
etymology of the word (properly meaning ‘what comes first’), as well as
its common sense (general law or basic position) refers to a form of rule
that is not supposed to vary. In our case, and as mentioned above, we
are dealing with varying or at least not stable explicit ‘principles’. Our
interest is in the connection the notion makes between rule and action.
One dimension of it is legal, but our understanding of the category of
principle is not strictly legal. It is rather an extensive social science defi-
nition: principles are here taken as more or less explicitly agreed refer-
ence points for action, which encompass legal principles (dominant)
policy paradigms and underlying values.

Following this definition of principles, by European higher educa-
tion policy principles, we refer to the agreed reference points for action
of European level higher education policy developments (EU initiatives



24 P. Ravinet

in the field of higher education and EHEA policy developments). This
may include legal provisions, policy paradigms, and underlying values.
In this chapter, we argue that these European higher education policy
principles are shaped both by ‘European principles’ on the one hand,
and by ‘the University principles’ and values on the other hand. Within
the category of European principles, we understand ‘European fun-
damental principles’ (as legally defined in the EU treaties), as well as
driving principles of the European project at a given period (e.g., the
Lisbon strategy or the ‘Europe 2020’ strategy bear a formulation of the
European project relying upon principles). We will examine to which
extent European higher education policy principles can be derived from
European principles in section “Puzzle and Preliminary Definitions”.
But European higher education policy principles are also shaped by
another ideational universe that provides distinct reference points for
action: the University principles, which are also important to take into
consideration. The principles and values of the University as a social
institution (as stated for instance in the Magna Charta 1988) are equally
constitutive of the European higher education/university principles. This
is what we will focus on in the third section. We will conclude with
a proposition to define European higher education as an intersecting
normative space, i.e., at the intersection between Europe as a normative
space and the University as a normative space.

‘Normative space’ is therefore a key notion in this chapter. In accord-
ance with a long tradition of analysing public policies through an idea-
tional perspective, we assume that the principles guiding a given policy
sector are not floating freely. Rather, we state that they are anchored to
a normative space of reference. If we accept that for a given policy there
may be more than one space of reference, then the characterisation of
the different normative spaces is crucial in order to analyse how pol-
icy principles are formulated, how they might be conflicting with one
another, how they resist change or evolve over time.

In terms of method, this chapter will not include direct and system-
atic analysis of a substantial empirical material collected for the pur-
pose of this study. It mostly consists of a theoretical proposition based
upon secondary analysis. The ambition of this chapter is to rephrase the
debate on European higher education principles.
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From European General Principles to European
Higher Education Policy Principles

A first approach to answer the question “What are European higher
education policy principles?” is to consider whether they are derived
from some more general European principles: here, Europe is both
what comes first and what is above. Phrased in the wording chosen for
this chapter, here the normative space of reference is Europe, and we
should therefore expect European higher education policy principles to
be shaped primarily by their European nature. These general European
principles might be understood as legal principles or as non-legal policy
principles driving the European project. We will consider these two per-
spectives successively.

Legal Perspective

As already stated dozens of times in works on European higher educa-
tion policy, there are only very few legal provisions specific to (higher)
education in the treaties. Although the idea of a European coopera-
tion in the field is as old as the project of a European community itself
(Corbett, 2005), Member States have been reluctant to transfer any
proper competence to the EU.! In the following paragraphs, we give an
overview of European legal principles related to higher education from
the more specific to the more general.

The inclusion of (higher) education in European primary law
dates back to the establishment of the EU in 1992. Higher education
(included in ‘education’) is explicitly concerned by two articles of the
Treaty on the Functioning of the EU (TFEU), namely article 6 and
article 165 (consolidated version). In the Title of Part I (higher) educa-
tion appears as a domain of limited competence. Article 6 lists the seven
areas in which “The Union shall have competence to carry out actions to
support, coordinate or supplement the actions of the Member States’,
and higher education is included in the fifth area: ‘(e) education, voca-
tional training, youth and sport’. In Part III of the TFEU (on Union
policies), Title XII is dedicated to ‘Education, Vocational Training,
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Youth and Sport’. Article 165 paragraph 1 states that “The Union shall
contribute to the development of quality education by encouraging
cooperation between Member States and, if necessary, by supporting
and supplementing their action’, but also reminds that this should be
done by ‘fully respecting the responsibility of the Member States for
the content of teaching and the organisation of education systems and
their cultural and linguistic diversity’. Paragraph 2 specifies what ‘Union
action shall be aimed at’. Among different general aims (for instance
‘developing the European dimension in education’, ‘promoting coop-
eration between educational establishments’), one more specifically
addresses higher education and clearly puts forward European student
mobility programmes: ‘encouraging mobility of students and teachers,
by encouraging, inter alia, the academic recognition of diplomas? and
periods of study’.

We can therefore see that articles 6 and 165 of the TFEU do not
really define proper European higher education policy principles.
They rather consist of a cautious specification of the scope of potential
European actions in support of Member States, especially mobility. Yet,
we can search for a legal definition of European higher education policy
principles in two directions other than the explicit mention of the sector
in the treaties: in the jurisprudence of the European Court of Justice
(EC]), and in the statement of general EU principles and values that
would also apply to higher education.

As for the importance of the ECJ rulings in creating a space for
European higher education initiatives, the story of the 1980s successive
rulings (following the famous Gravier case in 1985), recognising higher
education as a form of training, has often been told in works on the his-
tory of European higher education policy (Corbett, 2005; Frazier, 1997).
Before the Treaties (TFEU) defined the above-mentioned minimal com-
petence in education, the EC] interpretation of higher education as
‘training’ was instrumental in setting the legal basis for the Community
education programmes of the 1980s: at that time, the EC had an explicit
competence in the market-related domain of vocational training (article
128 EEC), but not yet in (higher) education. More recently, Kwikkers
and van Wageningen (2012) have argued that the ‘ECJ body of juris-

prudence regulating issues such as access, quality, student allowances
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and labour markets needs’ is contributing to the emergence of a EHEA
more than the soft intergovernmental coordination in the Bologna
Process. In her work analysing how HEIs are subject to competition law,
Gideon (2015) equally showed how legal provisions that are not higher
education specific may affect higher education policy. EC] rulings indeed
relate European higher education initiatives to general European princi-
ples: even with very limited specific competences in the sector, regulating
free movement, labour market or competition may include rules affect-
ing higher education.

This invites us to turn to the most general EU legal principles and
values, as situated ‘above’ and indirectly framing European HE policy
principles. The ‘values of the EU’, as stated in article 2 of the Treaty
on the European Union (TEU) can, for instance, be considered as the
most general legal principles guiding European initiatives in a given
sector: ‘respect for human dignity, freedom, democracy, equality, the
rule of law and respect for human rights, including the rights of per-
sons belonging to minorities (...) pluralism, non-discrimination, toler-
ance, justice, solidarity and equality between women and men’. What
the Charter of Fundamental Rights of the EU explicitly qualifies as
‘principles’ in its preamble are ‘democracy and the rule of law’. No one
would deny that these moral and political foundations of course apply
to higher education. But they remain somehow general and distant and
it must be noted that these precise articles of the TEU and the Charter
are almost never quoted in political statements about European higher
education. In contrast, the institutionalisation of the four freedoms™ of
the internal market (free movement of goods, services, persons and cap-
ital, part III of TFEU) have elevated market and mobility to powerful
EU ‘principles’ (not qualified as such in treaties) that are pervasive in
European higher education.

Policy Perspective

As noted in the introduction, our understanding of principles is not
only legal. We understand principles as agreed reference points for
action, which also include (dominant) policy paradigms. A policy
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perspective should therefore help to understand how European higher
education policy principles are a translation of general European pol-
icy principles. Such an approach corresponds to very classical ideational
perspectives in public policy research (cf. Peter Hall’s policy paradigm
approach (1993) or Pierre Muller’s référentiel de politiques publiques
approach [1995, 2005]). When discussing European higher education,
we include both the EU and the EHEA. In the following paragraphs,
we will first consider EU general policy paradigms shaping European
higher education policy principles and then (try to) characterise the
EHEA principles.

Many works in EU studies have shown how general European pol-
icy principles revolve around the building of a European market. There
has been, for instance, a rich debate in the field on whether the mar-
ket is an end itself, or an instrument for a more integrated Europe—or
both at the same time (Jabko, 2005); on how a European social policy
might develop ‘in the name of the market’, but be trapped in the end
(Jacquot, 2015, on gender equality European policies); or on the varia-
tions and adjustments of the market principles as early as in the formu-
lation phase of European policies (Crespy & Ravinet, 2014). Following
this perspective, it is interesting to look at how these European market
principles have shaped European higher education policy principles over
time, and more precisely how the association between the European
market and higher education has moved ‘from tactical to principled’
(Ravinet, 2014).

As stated above, the first connection between higher education and
the European market in the 1980s (by interpreting higher education as
a form of vocational training) was essentially tactical: the objective was
to gain a legal basis in order to have a capacity to develop initiatives in
the field. But in the 1990s and the beginning of the 2000s, in the emer-
gence and institutionalisation of the ‘Europe of knowledge’ discourse,
there arose a new ideational context, emphasising the contribution of
higher education to economic growth, international competition and
social cohesion (yet, partly between the lines, the Europe of knowl-
edge intellectually assigns a key role to higher education, but until the
Communication on ‘the role of Universities in the Europe of knowl-
edge’ in 2003 the EU did not formulate an explicit vision and principles
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for the sector [Ravinet, 2014]). From the mid-2000s on, with the
revisited Lisbon strategy and the Europe 2020 strategy, higher educa-
tion clearly became, as other sectors, a terrain for neoliberal restructur-
ing principles. The dimension of higher education and its contribution
for the market is less prevalent, and more and more the EU vision of
the sector is one of higher education as @ market at all levels (Braband,
2014).

It is indeed obvious that the knowledge discourse has especially
shaped European higher education policy principles. While the EU
certainly did not invent the knowledge discourse and its promotion
of innovation and high-level training as keys to implementing the
post-fordist productive model, the EU was an effective sound box for
its diffusion in the region. As a sector specialised in creating, applying,
transmitting and diffusing knowledge, with the Lisbon strategy and the
concept of a ‘Europe of Knowledge’, higher education was moved ‘from
the margins of European policy-making to its core’ (Gornitzka, 2010).
In the reformulation of the Lisbon strategy after its 2004 midterm
review at midterm, and even more in the next ten-year strategy ‘Europe
2020’ for a ‘smart, sustainable and inclusive growth’, the neoliberal ori-
entation of general European principles is strengthened. The key idea
is that, facing a severe economic crisis, the EU should engage in nec-
essary structural reforms to overcome its structural weaknesses and
become more competitive. As observable in a series of Communications
defining a ‘modernization agenda’ for higher education (see Braband,
2014; Corbett, 2012a; Harmsen, 2013), the EU general guiding prin-
ciple of necessary structural reforms also applies to higher education.
Universities should ‘free their potential’, improve their governance,
develop partnerships with the private sector, diversify their resources
and attract the best researchers and students in the world. (for a detailed
analysis of these Commission communications subsequent to the two
strategies, see the chapter by Alberto Amaral and Andrée Sursock in this
volume).

European higher education policy is, however, not purely shaped by
the EU: it is characterised by its hybridity between EU initiatives and
the EHEA developments (Vukasovic, 2017). In our attempt to analyse
European higher education policy principles, we should therefore also
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engage in characterising the EHEA principles. These ‘Bologna princi-
ples’, often mentioned in the public debate on European higher edu-
cation, are anything but obvious. There is no consensually agreed set of
EHEA bprinciples, hence in the existing scholarship on the EHEA we
can find different interpretations.

A first interpretation is that Bologna principles tend to be closer and
closer to the EU ones. Bologna principles are not directly derived from
the EU: initiated and developed outside the formal EU framework,
the Bologna Process towards the EHEA is totally disconnected from
EU legal provisions, and only distantly connected to the EU great pol-
icy orientations. As has been well analysed in literature, EHEA borders
(now 48 members) go much further than the EU, Bologna objectives
reach beyond EU competence (concerning the structure of degrees,
for instance, no competence has been delegated to the EU level) and
its governance is autonomous from the EU institutions. Some authors
have argued that in spite of this initial autonomous character, i terms of
principles, Bologna has been more and more absorbed by the ‘script’ of
the Lisbon strategy (Capano & DPiattoni, 2011). This ‘Lisbonisation’
of Bologna means that the EHEA has at least conceptually lost its
autonomy and is more and more embedded in the EU project.
According to this vision, the reference points for action of the EHEA
are not alien to the EU, on the contrary they are aligned with EU policy
principles: key EHEA concerns for competitiveness and employability
are for instance tightly integrated into the ‘Lisbon script’.

A second interpretation of the evolving Bologna principles contests
the absorption argument and states that there is still a distinctiveness
of the EHEA in terms of functioning, ideas and principles. Observing
that the Commission may have had a strategy of absorbing the EHEA
does not mean that this strategy succeeded (Ravinet, 2014). Different
authors analyse the complexity and the ambivalence of the game
between the EU institutions (especially the Commission) and the
Bologna Process. National actors within the Bologna structure have
developed a ‘vigilant cooperation’ strategy: enjoying resources provided
by the Commission, but remaining extremely vigilant to contain its
ambitions of power (Muller & Ravinet, 2008), and defending a specific

working culture that emphasises the importance of informality and the
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persistence of an intergovernmental identity (LaZeti¢, 2010). Rather
than a unilateral takeover of the European Commission, what is strik-
ing is the ‘ping-pong game’ between these different actors for the leader-
ship of European higher education policy (Corbett, 2011). Accordingly,
the ideological orientation of EHEA principles reflects this distinctive-
ness. Bologna objectives and principles obviously appear less neoliberal
than the ones of the Commission in its different communications. The
founding Sorbonne and Bologna declarations can be considered as the
antithesis of a neoliberal agenda (Braband, 2014) and, in the successive
Bologna declarations, we can find a plurality of references—rather than
only indicators of a neoliberal vision of European higher education.
Bologna documents do mention employability and competiveness, but
they also refer to non-economic European values (see the famous incep-
tion of the Sorbonne declaration in 1998 stating that ‘Europe is not
only that the Euro, of the banks and the economy’). As we will elab-
orate in the next section, EHEA documents equally invoke princi-
ples such as academic freedom, institutional autonomy and the social
dimension of higher education.

These diverging interpretations of Bologna principles might be recon-
ciled by the interesting characterisation of the EHEA as an ‘agora’ rather
than a ‘philosophy’ (Zgaga, 2012). Systematically analysing the Bologna
declarations and communiqués, Pavel Zgaga observes that there is ‘no
unanimously accepted set of the EHEA principles’, but on the contrary
that these vary from one ministerial conference to the other. The main
role of this Bologna agora has been to formulate and confront ideas on
higher education in Europe and worldwide’ (Zgaga, 2012, p. 31), hence
the possible contradicting but coexisting principles mentioned above.

The University Idea and European Higher
Education Principles

We have just examined to what extent European higher educa-
tion policy principles can be derived from European principles. But
European higher education policy principles are also shaped by another
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ideational universe that provides distinct reference points for action: the
University principles, which are also important to take into consider-
ation. The principles and values of the University as a social institution
(as stated for instance in the Magna Charta 1988) are equally constitu-
tive of the European higher education policy principles.

In this section, we will first recall that the University is a power-
ful normative space of its own, and question how its values and prin-
ciples are shaping European higher education policy principles. We
will secondly examine this University normative space addressing the
reverse question, namely the presence of Europe within the idea of the
University: is it European or universal?

Looking for the University Principles in European
Higher Education Principles

European higher education policy principles are not only determined
by their embeddedness in Europe’s normative space. The University
must also be acknowledged as a powerful normative space of its own.
As has been well documented by historians of the University (for a con-
cise historical introduction, see for instance Perkin, 1984, 2007), higher
education is not only a public policy sector among many others; the
University is also a key institution of modernity and its foundations are
older than the State itself. Hence the principles for the sector are not
only coming from the political centre—be it the national state or the
European ‘quasi state’. These principles are deeply rooted in a centuries-
old history and identity. A few lines in a chapter like this one cannot, of
course, claim to summarise nine centuries, but when University prin-
ciples are addressed, this often implies mythical historical references to
this past—the historical perspective hence deserves to be evoked. As
often recalled, the concept of the University originates as far back as the
medieval times (twelfth century). After a decline and recovery in the late
medieval era, the University was at the heart of the Enlightenment in
early modern Europe: the history of humanist thought is closely asso-
ciated to that of the University. There was a second birth of the univer-
sity in the nineteenth century, witnessing the industrial revolution and
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the formation of European nation states. This was a key period in the
formulation of the University principles as we understand them today.
The idea of the University is about autonomy and academic freedom
from any power, but it is also about applied sciences and training of
elites. These principles are attached to great names such as Alexander
and Wilhelm von Humboldt and their association of teaching and
research as the core of the concept of the University. Building upon this
past, the history of the University in the twentieth century is, of course,
marked by the shift from elite to mass higher education, responding to
both socioeconomic needs and social demand. And to qualify the trans-
formation of the idea of the University in an even more recent past, we
can observe that even before the notion of knowledge society emerged,
historians suggested that the university has become a pivotal or ‘axial’
institution of post-industrial society.

So what are the University principles inherited and reformulated
from this history? And to which extent do they frame European higher
education policy principles today? The University principles today cor-
respond to a ‘normative kit' that is rather easily identifiable. We can
take this ‘kit’ as enunciated in the Magna Charta Universitatum (1988),
which certainly appears as a global reference: whereas its initial voca-
tion is European (see below), the document has been signed by 805
Universities from 85 countries. To get a confirmation that there is a
shared understanding about these principles, we can cross them with
the ‘fundamental principles’ first defined in the constitution (1950) of
the UNESCO-based International Association of Universities (IAU).

Relying upon the very remote history of the University institution,
the first one of these principles is University autonomy. “The univer-
sity is an autonomous institution (...) its research and teaching must
be morally and intellectually independent from all political author-
ity or economic power’, says the Magna Charta. The second principle
is clearly linked to the Humboldtian ideal: the Magna Charta states
that ‘teaching and research in universities must be inseparable’. This
inseparability elevates to a definitional feature of the institution: uni-
versities are institutions of teaching and research. The third principle
mentioned in the Magna Charta is academic freedom: ‘freedom in
research and training is the fundamental principle in university life’.
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We can see that the Magna Charta principles deal with the position
of the University in society (or more exactly the protection of the
University vis-a-vis political and economic influence), its institutional
form, and the freedom of its members. As for the ‘fundamental prin-
ciples’ as defined in the constitution of the IAU, even if not labelled
exactly in the same words, we find a common concern for autonomy
(‘freedom from political interference’), as well as for academic free-
dom (‘the right to pursue knowledge for its own sake and to follow
wherever the search for truth may lead’).

We can see that the ‘normative kit’ of the University appears as rather
stable and consistent. Beyond different national styles and political
systems, and diverse legal statuses for universities, there seems to be a
relatively wide spread understanding of what a university is and what
the core principles of this institution are. More substantially and as
highlighted by Stephen Lay in a very interesting in-depth analysis of
the Magna Charta, what is remarkable about the University normative
space is that principles are not articulated to a function-based definition
of the University, but rather to a ‘classical definition of the University’
which puts the ‘emphasis on institutional forms over functions’ (Lay,
2008, p. 102). We could add that these principles remain abstract and
that the type of means for enforcement are not detailed either in the
Magna Charta or in the IAU constitution (in many institutions around
the world holding the name ‘university’, one could question whether
freedom is actually the ‘fundamental principle of university life’). Both
this emphasis on institutional form over function and the distance of
rather abstract philosophical notions contribute to make these princi-
ples widespread and durable.

After characterising these University principles, we are now coming
to the core question of our chapter: we want to understand in which
ways the above-mentioned fundamental university principles are shap-
ing or framing European higher education policy principles. This is
where a basic observation of EU texts reveals a surprising finding:
they are not. There are few, if any, mentions of principles from this
University ‘normative kit in EU texts. Let us first look at the EU /legal
texts listed in the previous section. None of them mentions explicitly
the principles from the University ‘normative kit'. Neither the few legal
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provisions about higher education in the treaties, nor the jurisprudence
of the Court, nor the general provisions that eventually impact the
higher education sector refer explicitly to institutional autonomy or aca-
demic freedom.

If we turn to EU policy documents that are not of legally binding
nature (Communications, European strategies stated in the Conclusions
of the Council etc.), and look at the way they characterise higher edu-
cation and its eventual principles, it is quite clear that, contrary to the
Magna Charta, the emphasis is on functions rather than on institutional
form. To this extent, the very title of the 2003 Communication, 7he
role of Universities in the Europe of knowledge (COM (2003) 58), is very
significant: it expresses well how the EU discourse on higher education
is about the functions the sector should perform to serve the EU, and
not about institutional and philosophical principles. The Magna Charta
is not mentioned even once in the document, nor the notion of ‘uni-
versity principles’. The word ‘freedom’ is used twice to talk about the
‘freedom of funding’, and the necessary ‘freedom of access to knowl-
edge’ (pp. 16-17), and never to refer to ‘academic freedom’; whereas the
few occurrences of the word ‘autonomy’ refer to a different understand-
ing of the notion: they are there to recall that autonomy is necessary
to guarantee management efficiency, and noz to defend the principle of
‘institutional autonomy’ in the sense of the Magna Charta or the IAU.
The subsequent Communications by the Commission go further in the
functional direction, and their titles are no less explicit (for a detailed
analysis of the Communications on higher education, see Chapter
by Amaral and Sursock, this volume). In 2005, the Communication
Mobilising the brainpower of Europe: enabling universities to make their
Sfull contribution to the Lisbon Strategy (COM (2005) 152), and in 2006
the one on Delivering on the modernisation agenda for universities—
Education, research and innovation (COM (2006) 208) are about defin-
ing a modernisation agenda for European universities which need to be
reformed following managerial principles, and overcome their struc-
tural weaknesses in order to be able to contribute to EU growth and
competitiveness. The definition of the Europe 2020 strategy does con-
firm the function-oriented perspective on higher education (see the
2011 Communication Supporting growth and jobs—An agenda for the
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modernisation of Europes higher education systems (COM (2011) 567),
and the 2017 one On a renewed EU agenda for higher education [COM
(2017) 247]).

In sum, we can observe that the University principles of institu-
tional autonomy, inseparability of teaching and research, and aca-
demic freedom—the corner stones of the Magna Charta—are not
shaping EU higher education policy principles. EU principles for this
domain are completely function-oriented, and moreover with a nar-
row understanding of what the functions of the University can be (that
can be summarised in this sentence from the press release of the 2017
Communication: ‘what can be done to help higher education contrib-
ute more to innovation?’). In EU policy documents, the social and
political functions of the University do not appear as principles as such,
nor does the role of higher education in the building of Europe. As for
‘knowledge’, it is not of the same kind as the one in the expression ‘pur-
suit of knowledge for its own sake’ (in IAU Constitution), this knowl-
edge is also defined by its function: fuel EU economic competitiveness.
In short, the principles for EU higher education policy that emerge
from this review are the efliciency and accountability of higher educa-
tion policies and institutions in performing their function of generating
economic growth and competitiveness.

But the picture turns out to be quite different when examining
European higher education policy principles as defined in the EHEA
documents: there, and contrary to the EU discourse, the University
‘normative kit is clearly present, as well as explicit quotations of the
Magna Charta. From the call to join and build a Europe of universi-
ties in the Sorbonne Declaration in 1998 and the Bologna Declaration
signed in 1999 to the recent Communiqués, more or less direct ref-
erences to the University principles and idea are recurrent. We are
not going to produce a detailed tracing of these different principles
from one ministerial document to the other, nor elaborate reflections
on their eventual reformulations, or re-qualifications as ‘principles’
or ‘values’ etc. in the last two decades. This would be the object of a
full chapter in itself, and this was already and really well done else-
where (see Zgaga, 2012; Corbett, 2012b). What these works reveal as

a whole is that despite uncertainties and overlaps on what the Bologna
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‘principles’, ‘values’, and ‘objectives” are, and varying emphasis on this
or that principle, the University ‘normative kit' does matter to under-
stand the EHEA policy vision. Contrary to what we have just argued
about EU higher policy documents, it is quite clear that University
principles do contribute to shape EHEA principles. The founding
Bologna Declaration indeed states in its 6th paragraph that European
higher education institutions have accepted the challenge to play a main
role in ‘constructing the European area of higher education, also in the
wake of the fundamental principles laid down in the Bologna Magna
Charta Universitatum of 1988’. The same paragraph goes on: “This is
of the highest importance, given that Universities' independence and
autonomy ensure that higher education and research systems continu-
ously adapt to changing needs, society’s demands and advances in sci-
entific knowledge’. If we take the principle of institutional autonomy,
for instance, after this initial founding statement, references to it are fre-
quent in the EHEA texts, sometimes as an end in itself, or more often,
as a condition for the realisation of the Bologna objectives (for example
quality assurance).

Nevertheless, function-oriented principles are far from absent in the
Bologna language and EHEA documents. This makes the Bologna nor-
mative ‘flavour’ different from that of the Magna Charta. Bologna prin-
ciples are not limited to institutional and philosophical defining traits
of an institution, the University. They are indeed explicitly also func-
tion-oriented, since the EHEA discourse revolves around the functions
or contributions of the Universities and higher education as a policy
sector to the building of Europe. But the Bologna normative ‘flavour’
is also very different from that of EU policy. The Bologna definition of
Europe, not only as a market or economic space, is much broader and
more comprehensive than the EU definition in the Lisbon and 2020
strategies. The building of Europe as an economic process is not denied,
but it is many times mentioned that building Europe is also a ‘politi-
cal’, ‘social’, ‘cultural’ or ‘intellectual’ process. Hence, the understand-
ing of the functions of universities and higher education is logically
not only about serving EU economic growth and competitiveness, it is
much more diverse (and much less at odds with the University prin-
ciples). The different EHEA documents, of course, do mention the
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role of universities for the economic competitiveness of Europe, but
they extensively evoke as well the ‘European dimension of higher edu-
cation’, or the universities’ ‘mission in community service’, or ‘engage-
ment in social cohesion and cultural development’. They also, for
instance, emphasise the role of higher education in teaching ‘critical
thinking’, therefore developing political citizenship and supporting
European democratic values—a dimension that is never addressed in
EU communications.

This search for the University principles in the Bologna documents
therefore leads to the conclusion that EHEA principles are quite hybrid:
they subtly combine both references to the philosophical and institu-
tional principles from the University normative space AND references
to functional principles from the Europe normative space—but with a
broader understanding of European functions of higher education than
EU policy documents.

A European or a Universal Idea?

Before concluding this chapter, we would like to shortly address the
question of the European-ness of the University idea and principles. The
argument that we have tried to unfold all along this development would
remain incomplete, or partly biased, if we did not point at some ambi-
guity on the matter. When we are asking “Where do European higher
education policy principles come from?’ and ‘In which ways are they
rooted in the University normative space?’, we also have to question
whether the University normative space, in this chapter thought as dis-
tinct from that of Europe, is actually so exogenous to Europe. This is
a very important topic at a time of ‘globalization of higher education’,
and this would again deserve a longer study. The following paragraphs
are just some introductory reflections, as a hint to suggest that reflecting
upon Europe and University principles also invites us to question the
universality (or not) of the (European) University idea.

Is the University as an institution and as an idea so contextualised
that it is European? Or is it universal? The history of the University
is European, some would say ‘accidentally’, but does this mean that
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the University normative space and principles are European, too? Or
are they universal? Accounts from historians of different fields are
very helpful to reflect upon this question. Interesting recent works
by world historians try to connect the history of the University in
Europe to the history of higher learning institutions in other regions
and civilisations, therefore questioning its uniqueness or peculi-
arity (Dmitrishin, 2013; Moutsios, 2012). Relying upon the his-
tory of educational institutions in ancient India, Islamic schools or
Confucian schools, among others, they argue ‘the University as an
institution of higher learning is not exclusively European. Such insti-
tutions existed long before the eleventh century in other parts of the
world” (Moutsios, 2012, p. 18). Social historians have for some time
made a similar observation, namely that there is no uniqueness in the
European University in its functions; to train clerks, administrative
experts and professional elites is not specific to the University institu-
tion (see, for instance, Perkin, 1984, p. 20).

It seems that, in these works, two elements are put forward to define
the European peculiarity of the University. The first element relates,
again, to its institutional definition: what is specific (and European)
about the University compared to other higher learning institutions is
its early constitution as an autonomous and self-governed institution.
Comparative historical perspectives apparently show that institutions
of higher learning in other civilisations and societies, in spite of reach-
ing a level of institutionalisation sometimes superior to the ones in
Europe, did not show this specificity of legal and academic autonomy.
The second element, related to the first one, deals with the adaptabil-
ity of the University as an institution. Perkin, for instance, argues that
what is unique about the University is that it is ‘an immensely flexible
institution, able to adapt to almost any political situation and form
of society (...) it was able to survive for eight centuries and migrate,
eventually, to every country and continent in the world” (2007,
pp. 159-160). The same Perkin also wrote about ‘its protean capac-
ity to change its shape and function to suit its temporal and socio-
political environment while retaining enough continuity to deserve its

unchanging name’ (Perkin, 1984, p. 18). This ‘protean capacity’ of the
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University is, for instance, visible in its relation to political power: the
University emerged in a context of weak political power in Medieval
Europe, but became an instrument of the European states and the
capitalist economies in the nineteenth century (while always stating its
autonomy). The ambivalent relationship between the University and
European colonisation is another example of this protean capacity: it
was the European colonisation that spread the University to other con-
tinents, but the University also turned out to be the ‘instrument of the
anticolonial reaction against western domination of Asia and Africa
(Perkin, 2007, p. 160).

In other words, we can see that the University is not a fixed European
institution by essence. Its European history rather demonstrates that
its autonomous flexibility is its main defining feature. This flexibil-
ity would therefore be what makes it possible for the University to be
both European and universal. Nevertheless, at a time of ‘globalization
of higher education’, a more articulated discourse on what is universal
about the University idea and principles beyond its European history is
certainly needed. In the Magna Charta, often presented as a document
that has acquired a global dimension (there are hundreds of non-Euro-
pean signatories), this tension between the European-ness or the univer-
sality of the University actually transpires. Some elements would argue
for the European-ness of the University principles, like the context in
which the Magna Charta was written and signed. Different authors (for
instance Corbett, 2012a) usefully recall that the Magna Charta was writ-
ten at the period of the Single European Act and can be understood as
a statement from the European Universities (‘the undersigned Rectors
of European Universities’) to counterbalance the project of Europe as
solely the completion of a single market. We can also note that the doc-
ument explicitly positions the University within the European centuries-
old history (by stating ‘A university is the trustee of the European
Humanist tradition’). Yet, the general emphatic tone and different sen-
tences in the text also suggest that the constitutive principles are valid
not only for Europe, but for the whole world; the Magna Charta indeed
includes evocations of notion such as ‘international society’ or ‘future of
mankind’.
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Conclusion: European Higher Education
as an Intersecting Normative Space

In this chapter, our objective has been to answer the question “What
are the European higher education policy principles?’. We have adopted
a definition of European higher education policy principles including
principles both from EU policy initiatives and EHEA developments.
Our analytical perspective has been to consider that principles guid-
ing a given policy sector are not floating freely, but rather that they are
anchored to a normative space of reference and that, for a given policy,
there may be more than one space of reference.

We have first examined how European higher education policy
principles can be derived from European general principles, i.e., how
they are embedded in the Europe normative space. This could be rep-
resented in a vertical way (Fig. 1). This first perspective has led us to
observe how European market principles have shaped European
higher education principles. In the EU policy vision, higher educa-
tion has become, as other sectors, a terrain for neoliberal restructuring
principles—contrasting with the EHEA principles, which also refer to
non-economic European values and appear less neoliberal.

71 European general

European policy
- sectors principles

Policy sector x
Policy sector y
Policy sector z

Agriculture

Transport
Higher ed®

> European HE
- policy principles

Environment

Fig. 1 From European general principles to European higher education policy
principles
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We have then examined how European higher education policy
principles, especially the EHEA ones, are also shaped by another idea-
tional universe, that of the University, which provides distinct reference
points for action. Adopting this second perspective, we characterised the
University ‘normative kit' (covering institutional autonomy, academic
freedom and inseparability between teaching and research principles).
We were able to observe that these principles are absent from the EU
policy vision—or used with a different functional understanding (i.e.,
serving the objective to make the EU more competitive), but frequently
mentioned in EHEA documents. We finally raised the question of the
European-ness of the University idea in itself, which remains an open
and fascinating question that would deserve more investigation.

In conclusion, we can say that European higher education is better
understood as a normative space at the intersection between the Europe
and the University normative spaces. This intersecting space could be
represented in a horizontal way (Fig. 2).

This reflection leads us to revisit from a different angle the tension
between EU driven higher education policy initiatives and the EHEA,
since EU higher education policy principles remain primarily anchored
to the Europe normative space, while EHEA principles are hybrid and
anchored to both the Europe and the University normative spaces.

From this perspective, ‘Bologna’ is not only an agora (Zgaga, 2012),
it is also a meaningful label for this intersecting space, which epito-
mises the whole European higher education policy. This labelling, or

B
University/HE \‘-‘
Principles |
Magna Charta /;'

Fig. 2 European higher education as an intersecting normative space
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even ‘branding’ effect around Bologna bears a plurality of normative
references. Bologna is not the random place where the eponymous
1999 Declaration was signed; Bologna is the city where one of the old-
est universities in the world was founded in 1088. This institution was
the very first one in history to bear the name ‘university’. In the recent
history, Bologna is of course also the place where the Magna Charta
Universitatum was signed at the occasion of the 900th anniversary of
the University. In the end, from the perspective of European public
policies, Bologna both refers to the Europe of Knowledge and to the
University principles.

Notes

1. We can for instance observe that there is not a single occurrence of
‘higher education’ or ‘university’ (and only one of ‘student’) in the 154
pages of the Treaty on the Functioning of the EU.

2. ‘Recognition of diplomas’ is also mentioned in article 53 of the TFEU
related to the right of establishment. Diplomas are not understood there
as part of higher education policy; rather the objective of mutual recog-
nition of professional diplomas (for self-employed persons) is a condi-
tion of the right of establishment. This is why there has been a series of
directives on the recognition of professional diplomas for self-employed
professions starting from the 1970s on (see chapter by Howard Davies).
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Neoliberalism is a complex and multidimensional phenomenon. This
contribution focuses on three different, although combined, aspects
of the topic. First, the term neoliberalism designates the ascent of
the economy to an ever more powerful position, dictating its rules
to society and policymakers. This perspective is in line with Polanyi’s
(2014) concept of ‘disembedding.” We are talking about the economy
as a social system proper. Polanyi showed that the emergence of such
a system was a sociohistorical innovation bearing tremendous conse-
quences on the functioning of the social fabric. The process might lead
to a situation where society would be a mere appendix of the economy.
However, Polanyi also highlighted the fact that society defended itself
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protect workers against the laws of the market. Thus, there is a back
and forth movement in the conflictual relationships between market
and society. In this perspective, neoliberalism appears as an era when
the economy reaffirms its power and expands its domination. Since the
1980s and 1990s, we observe a displacement in the overall balance of
power between the economy on one side, and society, politics, and cul-
ture on the other side. Among the factors triggering this displacement,
globalization may be mentioned, as well as new information and com-
munication technologies, or the rise of finance capital.

Second, neoliberalism means the rising power of economic think-
ing, and more specifically, of economic science. This perspective is in
line with Foucault (2008). Economic science is not limited to the anal-
ysis of the economy any longer. It has expanded its jurisdiction to all
kinds of social fields, from politics to culture, from the family to educa-
tion. The conquest of hitherto inaccessible research and policy fields is
called economics imperialism (Fine & Milonakis, 2009; Radnitzky &
Bernholz, 1987). Human capital theorists such as Gary S. Becker are
leading economics imperialists. While Pareto limited economics to the
study of rational behavior (leaving irrational behavior to sociological
scrutiny), Becker and his friends have extended the notion of rational-
ity to such a degree that no field of human action may escape from it.
Furthermore, economic science comprises not only economics, but also
business administration. In many respects, these are antithetical disci-
plines. With reference to Bourdieus (1998a) field of higher education,
they can be situated in a twofold opposition: economics represents the
autonomous pole, displaying theoretical coherence and mathematical
modeling, whereas business administration is situated at the heteron-
omous pole, displaying conceptual eclecticism and a pronounced prox-
imity to practical matters. Likewise, economics appears to be a matter of
technical power (the power of numbers and models), whereas business
administration can be described as a power technique. Whatever the
differences, both disciplines have shown imperialistic tendencies dur-
ing the last decades. Economics has expanded its scientific jurisdiction,
whereas business has expanded its conceptual and practical jurisdiction
to organizations outside the economy. Moreover, there has been some
economization of business during the last decades, at least in the U.S.
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(Fourcade & Kurana, 2013). At any rate, the relationships between the
economy and economic science have been contingent and changing. If
globalization of the economy goes hand in hand with globalization of
economic science (Fourcade, 20006), these are distinct, although intercon-
nected, processes: it is impossible to infer one from the other. Hence there
is a need to focus on economic science as a specific dimension of neolib-
eralism, not reducible to the power of the economy as a social system.

Third, the term neoliberalism designates the changing patterns of
power and inequality. Marxists such as Harvey (2005) are right to insist
on social class: neoliberalism is not only about the power of the econ-
omy, but even more about the concentration of economic power in the
hands of corporations, owners, managers, and investors. But Marxists
tend to neglect other forms of power, notably political, cultural, and
academic power sustaining neoliberalism. Wacquant’s (2010) analysis of
the neoliberal state helps us understand that neoliberalism is not only a
bunch of policies, but also a dramatic transformation of the state itself,
reaffirming the power of the state nobility opposed to the lower ranks of
public sector staff, producing a remasculinization of the state, merging
workfare and prisonfare, and so on. His description of the centaur-state,
with a liberal face turned toward the middle classes and an authoritar-
ian policy when it comes to control the poor, might show some analogy
with tendencies in higher education policy. For today, universities are
more and more constrained to deal with very heterogeneous audiences,
and pushed to separate a higher academic track for a small elite from
the very crowded degree programs resulting from extended access to
higher education.

With these three aspects of neoliberalism in mind, this contribution
discusses European higher education policy with respect to the follow-
ing four levels: the system of higher education, higher education insti-
tutions, the academic profession, and the students. Special attention
will be paid to the European Commission’s communications: in a pol-
icy field where sovereignty rests with member states, European discourse
proves to be an indispensable policy instrument (Sin, Veiga, & Amaral,
2016, pp. 48-56). However, notably concerning the academic profes-
sion and the students, the Commission’s papers are not very substantial
and my analysis draws on a variety of additional sources.
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The System of Higher Education

In today’s Europe, higher education systems are quite different from one
country to the other. Since the rise of the nation state in the nineteenth
century, universities have been nationalized. They have become part of
national systems of education, culture, and knowledge, moving away
from a more European medieval tradition. Having this long history of
universities in mind (Vilimaa, 2014), the Bologna Process appears to be
an ambitious project, aiming at reversing the secular trend from nation-
alization back to Europeanization. However, the implementation of
Bologna faces many problems and shortcomings (Sin et al., 2016).

In this process of making a European system, a powerful economic
nexus exists with regard to the relations between the economy and the
higher education system. Every paper of the European Commission
insists on the same urgency: universities must change in order to
increase the competitiveness of the European economy. The EU univer-
sities modernization agenda is part of the Lisbon strategy, with its target
of Europe ‘becoming the most competitive and dynamic knowledge-based
economy in the world, capable of sustainable economic growth with more
and better jobs and greater social cohesion’ (EC, 2003, p. 2), and of the
Europe 2020 program. Thinking about the future in terms of a knowl-
edge society inevitably leads to focusing the role of universities, because
they are ‘situated at the crossroads of research, education and inno-
vation’ (EC, 2003, p. 5). Therefore, the European Commission was
eager to start a debate on higher education in the aftermath of its 2000
Lisbon conference. ‘Making European universities a world reference’
(EC, 2003, p. 11) is not an end in itself. Rather, universities should
contribute to the success of this Europe of knowledge that policymak-
ers are imagining: “The knowledge society depends for its growth on
the production of new knowledge, its transmission through education
and training, its dissemination through information and communica-
tion technologies, and on its use through new industrial processes or
services. Universities are unique, in that they take part in all these pro-
cesses, at their core, due to the key role they play in the three fields of
research and exploitation of its results, thanks to industrial cooperation
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and spin-off; education and training, in particular training of research-
ers; and regional and local development, to which they can contribute
significantly’ (EC, 2003, p. 2).

The subordination of higher education to economic policy is a key
feature of neoliberalism. Foucault (2008, pp. 215-238) shows that in
neoliberalism, the goal of promoting economic growth addresses very
diverse policy areas: with human beings conceived of as machines
investing in their human capital, every aspect of social life must contrib-
ute to economic competitiveness. Education is particularly important
in this regard, and human capital theory first developed with reference
to this policy field. In EU higher education policy, urgency is claimed
because Europe is supposed to face a serious threat of lagging behind
its most prominent contenders, the U.S., Japan, and other emerging
Asian countries. In its communication about ‘mobilizing the brain-
power of Europe, the Commission (EC, 2005a, p. 3) makes the point
on ‘human capital and investment gaps’: in EU countries, ‘only 21%
of the working-age population has achieved tertiary education, signifi-
cantly lower than in the US (38%), Canada (43%) or Japan (36%), as
well as South Korea (26%).” Regarding enrolment rates, the EU (52%)
is ‘slightly ahead of Japan (49%) but lags behind Canada (59%), and far
behind the US (81%) and South Korea (82%).” Worst of all is ‘research
performance’: “While the EU educates more graduates in science and
technology and produces more PhDs overall, it employs only 5.5
researchers per 1000 employees, which is marginally less than Canada
and South Korea, but much less than the U.S. (9.0) and Japan (9.7).
This communication was released in the aftermath of the publication of
the first Shanghai Academic Ranking of World Universities, displaying
an overwhelming dominance of U.S. institutions.

With this urgency in mind, several points concerning the relations
between universities and the economy score high in the EU modern-
ization agenda. According to the European Commission, universities
must produce more human capital (i.e. more graduates and researchers),
better match labour market skills, and engage much more in business
partnerships. In order to achieve this, they need more autonomy and
higher funding. The Commission acknowledges that many European
universities are severely underfunded. The funding gap between Europe,
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the U.S. and Japan is said to be primarily due to the weak contribu-
tion of private funding in Europe. While private funding reaches
0.6% of GDP in Japan and 1.2 of GDP in the U.S., figures for the
EU show a meagre 0.2% of GDP (EC, 2003, p. 12). For this reason,
the European Commission urges universities to diversify their funding
base. In a context of austerity, nation states will not spend more money
on higher education. Universities therefore are supposed to increase
income through higher tuition, business partnerships and cooperation
with philanthropic foundations. It is interesting to see how the U.S. has
become the leading example for European universities today, whereas
at the beginning of, and still in the middle of the twentieth century,
American universities tried to follow the path invented by the European
research university (above all, the German model).

Competition, an economic notion of crucial importance, ﬁgures as
a key word of European higher education policy today. But there is no
clear-cut answer to the following question: Is the European higher edu-
cation area supposed to be a competitive market or an area of cooper-
ation, aiming at increasing the common attractiveness of European
universities facing their American and Asian competitors? In the
European Commission’s communications one finds more reason-of-
state thinking than economic reasoning about markets and compe-
tition within Europe. The Bologna Process rests on political rather
than market coordination in the sense of Clark (1983, pp. 145-171).
Nevertheless, several priorities of the modernization agenda concerning
academic governance and funding aim at creating a more competitive
environment within the European higher education area. The institu-
tional autonomy of universities is supposed to be enhanced in order to
allow for more entrepreneurial behavior. Funding mechanisms are to
become more performance based, replacing the old regime of histori-
cally evolving budgets. Research shows that university reform in many
member states followed this kind of orientation already between 1995
and 2008, that is before the Commission launched its modernization
agenda (Jongbloed & de Boer, 2012).

A trade-off between political coordination and market coordina-
tion might be at stake in the debate about system differentiation. The
U.S. has a highly differentiated system. There is competition between
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public and private universities, and there exists a very strong hierarchy
between a large number of institutions for the mass and a small num-
ber of research universities for the elite. The U.S. has some 4000 higher
education establishments, but only 550 issuing doctorates, and 125
being considered as research universities (EC, 2003, p. 5). Thus, elite
formation and high quality research are strongly concentrated. In sharp
contrast to this situation, the European higher education area is far less
differentiated. There is a lot of diversity between national systems, but
each national system is rather homogeneous. In communications of the
European Commission, this ‘uniformity’ and ‘egalitarianism’ are per-
ceived as obstacles: ‘(T)here are deficiencies stemming from insufficient
differentiation. Most universities tend to offer the same monodiscipli-
nary programs and traditional methods geared toward the same group
of academically best-qualified learners—which leads to the exclusion
of those who do not conform to the standard model. Other conse-
quences are that Europe has too few centers of world-class excellence,
and universities are not encouraged to explain at home and abroad the
specific value of what they produce for learners and society’ (EC, 2003,
pp- 3-4).

Maassen (2012) argues that market competition often tends to
decrease differentiation because of isomorphism, each university trying
to imitate the leading institutions. Therefore, there is a case for political
coordination (a ‘master plan’) if the Commission wants to promote sys-
tem differentiation. But what kind of differentiation does the European
Commission aspire to? Reading its different papers, one hardly finds an
answer to this question. In its 2006 communication, the Commission
seems to subscribe to a thorough Americanization of the European sys-
tem: ‘Research should remain a key task of the system as a whole, but
not necessarily for all institutions. This would allow the emergence of
an articulated system comprising world-renowned research institutions,
plus networks of excellent national and regional universities and colleges
which also provide shorter technical education. Such a system would
mobilize the substantial pool of knowledge, talent and energy within
universities and would merit—and be in a position to generate—the
increased investment needed to make it comparable with the best in
the world” (EC, 2006, p. 4). However, in its 2011 communication,
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the Commission hardly insists on system differentiation anymore (EC,
2011; see also Winckler, 2012). In the meantime, the EU sponsored
a new ranking system reflecting the variety of higher education insti-
tutions. This tool, called U-Multirank, compares institutions not only
with reference to research, but also to teaching quality, university busi-
ness partnerships and contribution to regional development. While
U.S. universities outperform their European and Asian competitors
in research, they score less good in the other categories. On grounds
of such diversified comparison, a case can be made in order to defend
European specialties, for example, the comprehensive Humboldt uni-
versity model or the universities of applied sciences. At any rate, and
regardless of its current technical shortcomings, U-Multirank is an
example of European policy trying to create alternatives to international
competition based on criteria of American dominance. However, it
relies on values (such as teaching, cooperation with business and con-
tribution to regional development) which have a lower standing than
research within the academic world. Hence, there is a dimension of
making a virtue of necessity, and such a tool will not be able to chal-
lenge the hegemony of U.S. universities (Marginson, 2008).

Higher Education Institutions

If at the system level, neoliberalism tends to subordinate higher edu-
cation to economic policy, this means that universities are urged
to develop closer ties with the economy. In the eyes of the European
Commission, however, the aim is not to subjugate public institutions
to private interests. Rather, university—business cooperation is supposed
to create new opportunities for universities to enhance their agency
and impact: ‘Structured partnerships with the business community
(including small and medium enterprises) bring opportunities for uni-
versities to improve the sharing of research results, intellectual property
rights, patents and licenses (for example through on-campus start-ups
or the creation of science parks). They can also increase the relevance
of education and training programs through placements of students
and researchers in business, and can improve the career prospects of
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researchers at all the stages of their career by adding entrepreneurial
skills to scientific expertise. Links with business can bring additional
funding, for example, to expand research capacity or to provide retrain-
ing courses, and will enhance the impact of university-based research on
SMEs and regional innovation’ (EC, 2006, p. 6). This optimistic out-
look is based on the assumption that convergence of interest between
higher education institutions and private business outweighs the con-
flict of interest. A recent EU survey on university—business cooperation
describes eight types of cooperation: collaboration in R&D, academic
mobility, student mobility, commercialization of R&D results, curric-
ulum development and delivery, lifelong learning, entrepreneurship
and governance. Ninety-two percent of all institutions were engaged in
some kind of cooperation, with approximately 65% of institutions dis-
playing at least a medium level of engagement. As for individual aca-
demics, however, 40% were still not engaged in any cooperation at all
(Todd, Baaken, Galan Muros, & Meerman, 2011, p. 10).

Economic nexus at the institutional level, however, is not only about
closer ties with the business community, but even more about transfor-
mation of universities themselves. They are supposed to become enter-
prises, or at least enterprise-like organizations. This is a case of business
imperialism: models and philosophies of management are transposed
from private business to higher education. It is true that thinking of
universities as enterprises is not entirely new. Clark (1983, pp. 116—
119) already noted that American universities had a long tradition of
enterprise-based forms of authority. In the U.S., higher education insti-
tutions have been far less integrated to public administration than in
most European countries. Boards of trustees and university presidents
with strong leadership, supported by a solid management apparatus, are
important forms of enterprise-based authority in this context. But even
in the U.S., critical scholars observe a radicalization of enterprise-like
behavior (Slaughter & Leslie, 1997; Slaughter & Rhoades, 2000),
notably in the aftermath of the Bayh-Dole Act permitting publicly
funded research institutions to claim ownership on their inventions
and to make business based on intellectual property rights. The tradi-
tion is very different in continental Europe, where universities strongly
rely on discipline-based and bureaucracy-based forms of authority.
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In many European countries, the chair system prevailed for a long time.
It leads to the creation of very small academic units, each one headed by
a single professor, whereas in the U.S., departments form the basic unit,
gathering several professors. The tradition of bureaucratic authority is
most important in countries where senior academics are civil servants.
Thus, transforming universities to enterprise-like organizations has dif-
ferent meanings from one country to the other.

The European Commission deplores political overregulation and
micro-management of universities. In this perspective, higher educa-
tion institutions are currently under-managed: governments must grant
more autonomy to universities, and universities must build up stronger
management and leadership. In the same vein, universities must become
accountable for their performance, according to policy goals. A recent
EU report on university governance reform (Enders & File, 2012,
pp- 10-11) describes four types of institutional autonomy. Organizational
autonomy allows universities to decide on internal organization and
leadership; policy autonomy refers to staff and student selection, and to
the ability of universities to develop teaching and research programs on
their own; financial autonomy includes the ability to decide on the inter-
nal allocation of funds, to diversify income sources, to build reserves and
to borrow money from capital markets; and interventional autonomy
protects universities from accountability requirements. The authors state
that institutional autonomy of European higher educations increased
‘to different degrees in different countries’ between 1995 and 2008
(Enders & File, 2012, p. 101). While financial autonomy in many cases
reached high levels, organizational autonomy often remains rather low.
Interventional autonomy of universities has decreased because of ever
stronger quality control and reporting requirements. The authors con-
clude that ‘the balance between autonomy and accountability needs
to be re-visited. What seems to have been gained in terms of auton-
omy might too easily be lost to excessive accountability requirements.
Traditional means of state regulation and state micro-management tend
to be replaced by new methods of accountability and reporting to other
authorities. It is timely to assess the means and ends of accountability in

European higher education’ (Enders & File, 2012, p. 101).
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Business imperialism in university governance reform is related to
new public management (NPM). Ferlie, Musselin, and Andresani
(2008) argue that transformations in higher education are similar to
those of other public services, because they are related to a broader
redefinition of the role of the nation state in society. Nevertheless, they
see NPM only as one out of three narratives of governance reform.
While NPM brings to the fore a stronger top-down control of the
public sector, network governance favors a hollowing out of the state,
and neo-Weberian concepts advocate ideas of democratic revitaliza-
tion (for instance by the way of decentralization). Clearly, the network
concept creates more possibilities for universities to behave like enter-
prises, whereas NPM somewhat paradoxically calls on entrepreneur-
ial behavior without granting much institutional autonomy. A survey
among academics in 12 European countries indicates substantial differ-
ences between countries with regard to governance reform: ‘In conclu-
sion, while the tidal wave of NPM-inspired reforms has swept over the
European higher education landscape, it broke differently and with var-
ying intensity in each national context, partly also dismantling academic
self-governance along its way. While some countries have been hit ear-
lier (UK), some are in the midst of a reform process (AT, IRL) and some
were barely touched by reforms at the time of the survey (HR, IT). In
some countries, reforms encountered resistance by more resilient struc-
tures and traditions (DE); in others, this wave met with strong coun-
tercurrents such as network governance (NL, CH). In many countries,
only certain elements of NPM were implemented, with each system
adapting in its unique and specific way, resulting in an array of institu-
tional provisions across Europe’” (Park, 2013, p. 202).

Both the European Commission and the OECD put forth an
entrepreneurial university concept which insists on the necessity to
strengthen the agency of universities, not subordinating them to state
control or economic influence (see their ‘Guiding framework for entre-
preneurial universities (EC & OECD, 2016)). The entrepreneurial
university concept was first elaborated by Clark (1998). According to
his model, university reform must address five critical issues. First, the
‘steering core’ must be strengthened, that is universities should build up
stronger management and leadership. Second, they must expand their
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‘developmental periphery, reaching across traditional boundaries in
order to better cooperate with outside organizations and groups. This
includes different aspects, from outward-reaching research centers and
technology transfer to interdisciplinarity, life-long learning, fundraising
or alumni affairs. Third, entrepreneurial universities look for a diversi-
fied and discretionary funding base. They recognize the current trend
of shrinking government funding and ‘turn it to advantage. They step
up their efforts to raise money from a second major source, research
councils, by more vigorously competing for grants and contracts. They
set out to construct a widening and deepening portfolio of third-stream
income sources that stretch from industrial firms, local governments
and philanthropic foundations to royalty income from intellectual
property, earned income from campus services, student fees and alumni
fundraising. Third-stream resources represent true financial diversifi-
cation. They are especially valuable in providing discretionary money,
beyond overhead charges and top-sliced sums extracted from research
grants.” Fourth, it is very important to stimulate the ‘academic heart-
land,” that is the traditional academic units which are most likely to
oppose change. They must be transformed into entrepreneurial units
too. Finally, yet importantly, successful transformation requires the
development and the incorporation of an ‘integrated entrepreneurial
culture, a new system of beliefs shared by the whole university
community (p. 6).

More and more higher education institutions have adopted shared
governance models. Whatever the differences may be, all of these rely
on cooperation between internal and external actors in some kind of
university boards. Veiga, Magalhaes, and Amaral (2015) argue that in
Europe most often these reforms ‘are decreasing the academics’ power in
governance practices, while in the United States a shift in power balance
is moving in the opposite direction” (p. 402). In other words, whereas in
the American context shared governance often stimulates the academics’
participation in governance practices, in European universities, the same
concept generally weakens traditional forms of collegial governance by
senior academics. According to the authors, the United Kingdom and
the Netherlands are forerunners in Europe, displaying a strong pattern
of top-down new public management reform, whereas Norway and
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Portugal are latecomers in ‘boardism,” and in France, Germany and Italy
the weakening of the academics’ power has been more limited. At any
rate, far-reaching governance reforms might still come in the future.
They will probably reflect a growing diversification of business models
in higher education: for instance, a recent OECD chapter outlines four
basic business models according to different ‘value propositions” and
funding models (Mangeol, 2014, p. 76). Between the ‘comprehensive
university (public or private) with government or tuition as main source
of revenue’ (traditional model), the ‘vocational college focused on fields
with high local labour market demand’ (mixed model), the ‘comprehen-
sive university (public or private) with diversified funding sources and
shared services with partners’ (mixed model) and the ‘online provider
delivering pay-as-you-go competency-based programs targeted to life-
long learners’ (innovative model), there will be important differences in
governance. Thus, there can be no general conclusion concerning the
autonomy of higher education institutions vis-a-vis the market: the
degree of autonomy will vary strongly according to business models and
governance forms (see also the typology in Marginson, 2008, p. 306).

The Academic Profession

The Commission advocates more entrepreneurship for the academic
profession: universities should stimulate ‘an entrepreneurial mindset
among students and researcher’ (EC, 2006, p. 7). ‘Cross-fertilization
with the business community’ is supposed to stimulate entrepreneurial
behavior. The Commission deplores a current ‘lack of openness to the
business community [which] is also seen in the career choices of doctor-
ate holders, who tend to pursue their whole careers in either academic
circles or industry, and not as entrepreneurs’ (EC, 2006, p. 4). But what
does it mean for academics to behave like entrepreneurs? At the core
of the academic profession’s traditional ethos, we can find an ostenta-
tious negation of material or economic profit. The academic world is
one of those fields of action where disinterested acts are very profita-
ble, because they increase the social and symbolic capital of agents. In
such an economy of symbolic goods (Bourdieu, 1998b, pp. 92-126),
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everybody wants to work with colleagues in search for truth, not profit.
Academic prizes and honors go to scholars with outstanding scientific
performances, not for university—business cooperation, nor patenting
research results. The question therefore arises if this academic world is
withering away today, under ever-stronger pressure from the economy.
Is Homo economicus replacing Homo academicus? (see, for instance,
Miinch, 2011, pp. 94-131).

I do not think so. Neoliberal higher education policy does not want
to bury Homo academicus. Its aim is a reinvention of this traditional
character, rearticulating it with the figure of Homo economicus. This
interpretation is consistent with a growing literature on academic capi-
talism in the U.S. and elsewhere in the world (Cantwell & Kauppinen,
2014). Certainly, a growing number of academics engage in market-like
behavior. Competition for research grants has spread across all disci-
plines, whereas the development of marketable products, research and
technology transfer or the creation of spin-offs and start-ups remains
more limited. The surge of these activities shows that the taboo of com-
bining economic and academic practices is weakened. The literature on
academic capitalism is stimulating because it shows that neoliberalism
comes to universities not only from the outside, but is also promoted
from within. The emerging academic entrepreneur resembles the mana-
gerial heroes described by Boltanksi and Chiapello (2007) in their book
on the ‘new spirit of capitalism.” They are in search of maximizing their
academic capital through projects and partnerships ignoring traditional
frontiers. They engage in network cooperation bypassing bureaucratic
or hierarchical structures. However, this academic entrepreneurialism
does not equal any fading away of Homo academicus. It is not just
imposed from the outside but created by new structures and strug-
gles within the academic field. For all the changes, the old opposition
between an autonomous and a heteronomous pole in the scientific field
remains crucial. Academic capital remains the currency needed to climb
at the top of academic positions and honors. The opposition between
pure academic capital and institutional academic capital (Bourdieu,
1998¢, pp. 31-37) still helps to explain many things when it comes to
analyzing universities. Nevertheless, there are growing opportunities to
engage in academic competition by accumulating economic resources.
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The reason for this is evident: today, the endowment of academics, and
academic units, with financial resources is predetermined to a far lesser
extent than before by bureaucratic or political decisions.

The debate on academic capitalism highlights not only the spread of
market-like behavior, but also a dramatic recomposition of academic and
university staff. Two main trends are the rise of managerial professionals
and the growth of contingent academic staff (Rhoades, 2014). The rise
of managerial professionals is closely linked to governance reform and
university—business cooperation. Higher education institutions recruit an
increasing number of staff who are professionals but non-academic. They
are needed in order to build up internal management capacity, to develop
evaluation and accountability practices, student and career services,
technology transfer, marketing and branding and other non-academic
activities (i.e., not teaching and research). These staff claim professional
authority, but their autonomy is more limited than the one granted to
academics, who often perceive them as a threat to academic freedom.
Because of the influence of managerial professionals, academics see
themselves more and more as ‘managed professionals’ (Rhoades, 2007,
pp. 120-125), losing part of their traditional influence and autonomy.
This feeling of reduced professional prominence might help explain why,
at least in the U.S., unionism is gaining ground among academic staff.

While the rise of managerial professionals can be seen as an expression
of business imperialism, the surge of contingent academic staff reflects
a more general trend in capitalist labour markets at the beginning of
the twenty-first century: the spread of precarious or part-time employ-
ment without secure future perspectives. In U.S. higher education, the
problem concerns primarily the denial of tenure to a growing number
of faculty working on (short-)term contracts and/or with part-time
arrangements (AAUD, 2016). In some European countries, we observe
a rapid growth of junior academic positions without any reasonable
future perspectives. Many of these staff are doctoral students. In Austria,
Switzerland, Germany and Norway, 62-74% of junior academics have
fixed-term contracts without long-term prospects, whereas this concerns
less than 10% in Ireland, Poland and the UK (Ates & Brechelmacher,
2013, p. 27). The problem seems to be most acute in countries with
very long career ladders such as Germany and Switzerland, where after
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doctorate a second thesis is required for senior positions, and where pro-
fessors represent less than 20% of academic staff (Ates & Brechelmacher,
2013, p. 25). If there is a proletarization of the academic profession, it is
not linked so much to a declining status of university professors (even if
some countries may show signs of that phenomenon) but concerns pri-
marily the growing number of contingent staff.

To what extent senior academics really have lost influence and power
due to recent governance reforms? Based on a large survey among aca-
demics in Europe, Aarrevaara and Dobson (2013) present some interest-
ing findings. Where academics have lost influence, this is most often for
the benefit of university managers rather than external stakeholders like
the state or private firms. Loss of control can be observed at the level of
higher education institutions, whereas at the faculty or department level
academics still control their work to a very high degree. In many cases
probably governance reform mainly affected the institutional level and
did not, or only to a lesser extent, transform basic units. There are dif-
ferences between countries: academic self-governance seems to remain
strong in Croatia, Italy, the Netherlands or Portugal, whereas Austria,
Germany and other countries show a more mixed picture. Teaching
seems to be far less exposed to external reviewing than research. There is
a relationship between the proportion of direct public funding and exter-
nal stakeholder influence. But the overall conclusion is clear and some-
what at odds with many widespread ideas about the consequences of
university reform. The ‘academic core’ of activities remains largely under
the control of senior academics. ‘External stakeholders are not threaten-
ing academic freedom in the first place, but internal management prac-
tices could do so’ (Aarrevaara & Dobson, 2013, p. 179). In the light of
these findings, threats to academic freedom might emanate as well—if
not more often—from the inside rather than from the outside.

Students

In the 1990s when I was a student in Lausanne, we mobilized against
university reform, claiming that neoliberalism would restrict access to
higher education (Alternative Solidaire, 1996). Today the picture is



Neoliberalism in European Higher Education Policy ... 63

quite different: European neoliberal policy advocates higher enrolment
rates. Almost 20 years ago, the OECD (1998, p. 37) already adopted
the slogan ‘tertiary education for all.” The 2009 Leuven European min-
isterial conference on the Bologna Process included this sentence in its
declaration: “The student body within higher education should reflect
the diversity of Europe’s populations.” In line with the ‘new spirit of
capitalism’ (Boltanski & Chiapello, 2007) mentioned above, neo-
liberalism responds to certain claims of the student movement of the
1960s, just as it has included feminist concerns (Fraser, 2009). If there
is a ‘business case for diversity’ (EC, 2005b), there are also economic
reasons for enlarging access to higher education. Opening universities
toward society, another claim of the student movement at the time, now
means to make them better servicing the economy. Historically speak-
ing, the mission of universities was the training of small elite groups: the
liberal professions and academics, and later on civil servants too. Now
more and more graduates are trained for the private sector. A growing
part of graduates does not or cannot aspire to high leadership positions.
In some countries, unemployment among graduates has reached con-
siderable levels. According to the OECD (2017), the unemployment
rate among 25- to 34-year-olds with tertiary education reaches 6.6%
in its member states. In some countries such as Germany, the United
Kingdom and the United States, graduate unemployment is around
only 3%, whereas France (6.7%) scores close to the average and Italy
(15.3%), Spain (16%) and Greece (28%) display very high unemploy-
ment rates (p. 103).

As universities have evolved toward mass production, the training of
students is seen as human capital production, increasing the competi-
tiveness of the economy. European Commission papers insist that this
production must become far more effective and efficient. Two major
concerns are ‘a high dropout rate among students, standing at an aver-
age of around 40% in the Union, and ‘a mismatch between the supply
of qualifications (...) and the demand for qualified people’ (EC, 2003,
p. 14). Hence, the call for higher enrolment rates does neither include
the idea that everyone should engage in university education, regardless
of academic vocation, nor the willingness to let students choose their
disciplines without setting incentives from above. There is a tension
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between the competition aiming at attracting ‘the best and the bright-
est’ students on the one hand, and mass production of graduates on
the other. This tension is difficult to deal with for university teachers in
institutions with a very diverse student body. In order to cope with this
problem, the European higher education system might well evolve in a
way which gives it two very different faces, like Wacquant’s (2010) neo-
liberal ‘centaur-state’: a liberal face turned toward the future elite, and
a bureaucratic face turned toward the future mass human capital stock.
Whether these two faces will be separated institutionally or integrated
in the same institutions remains to be seen.

Employability of graduates has become a central topic. This reflects
the fact that university degree does not guarantee job access or job
security anymore. In the meantime, it expresses the economy’s affirma-
tion of power vis-a-vis the higher education system. A recent EU study
tries to summarize the perspective of employers (Humburg, van der
Velden, & Verhagen, 2013) on employability. Accordingly, general aca-
demic skills are not very high on the agenda. Employers consider them
important but expect all graduates to have them anyway. What makes
a difference is professional expertise, that is subject-specific knowledge
and expert thinking. It is considered to be the most important skill for
employability ‘but there are concerns among employers about the extent
to which higher education curricula develop specific knowledge along-
side more general academic skills.” Interpersonal skills (communication,
teamwork, etc.) are becoming more and more important. Work expe-
rience can be of some importance, as well as international orientation
and experience. Strategic and organizational skills are needed not to
get a job but to climb career ladders. Somewhat at odds with current
debates, employers do not consider innovative and creative skills as well
as commercial and entrepreneurial skills to be essential for all graduates:
‘Employers indicate that in an organization or in a team it may be suf-
ficient to have just one or two persons who are strong in innovative/
creative skills or commercial/entrepreneurial skills, so here there is clear
room for specialization among graduates” (pp. v—vi).

A central concern in European higher education policy is mobility.
The Bologna Process aims at increasing student mobility in Europe.
Beyond this perspective, the European Commission sees mobility as
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a means of competition among Europe, Northern America and Asia:
‘European universities are functioning in an increasingly globalized
environment and find themselves competing with universities of the
other continents, particularly American universities, when it comes to
attracting and keeping the best talent from all over the world. While
European universities host only slightly fewer foreign students than
American universities, in proportion they attract fewer top-level stu-
dents and a smaller proportion of researchers’ (EC, 2003, p. 21). Thus
mobility, too, is not just about attracting many students, but the best
ones first of all. The Erasmus Mundus program (EM), created in 2004,
serves this goal. ‘EM is a regional scholarship program aimed at recruit-
ing the best and brightest non-European talent to pursue graduate-level
study (masters and doctorates) in the European region. One distinct
characteristic of the EM program includes joint degree programs,
wherein at least three partner universities (in the European region)
coordinate curriculum, a student mobility plan, and joint recognition
of credits leading to a joint degree. This unique joint degree programs,
coupled with a lucrative scholarship scheme, attract many international
students seeking master’s and doctoral degrees. The EM program does
not have regulations requiring participating international students to
return to their home country, providing students the opportunity to
stay within the region after graduation’ (Kauppinen, Mathis, & Weimer,
2014, pp. 254-255). These authors describe mobility as an interna-
tional market where governments and universities are selling education
and buying students, whereas students are buying education and selling
themselves.

The ever-stronger economic nexus in higher education policy con-
stitutes students in a contradictory, twofold manner, corresponding
to the double meaning of the term subjectivation: students are seen
not only as raw material exposed to economic valuation, but also as
entrepreneurial selves investing in their human capital. Even if not all
employers consider entrepreneurial skills essential for all graduates,
the Commission exhorts universities to stimulate an ‘entrepreneurial
mindset among students and researchers’ (EC, 2006, p. 7). In prac-
tice, this will mean different things for different fractions of the student
body. While in the mass production field, entrepreneurship rhymes
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with adaptation to changing labour market situations, at the level of
elite production the challenge consists of articulating entrepreneur-
ial mindset with academic vocation and ambition. Following the aca-
demic career path, from student to junior academic to senior academic,
the Foucauldian figure of the entrepreneurial self will gradually lose its
prominence for the benefit of the academic entrepreneur fitting the
‘new spirit of capitalism’ (Boltanski & Chiapello, 2007). The enlarge-
ment of access to higher education has created a deep class divide inside
the student body, and universities in their present state of mind and
functioning are neither willing nor able to ease this fracture. A grow-
ing number of students from lower social origin currently do not feel
at home in higher education institutions, they behave like ‘big pupils’
searching for skills to get a job rather than ‘real students’ expressing
academic vocation. In the meantime, an economic approach to dis-
crimination, largely consistent with human capital theory, replaces soci-
ological critique of inequality reproduction (Streckeisen, 2009, 2013):
Neoliberalism opposes discrimination only to the extent that it violates
the principle of the individual’s free and rational choice. This way of
looking at inequality makes its workings largely invisible.

Conclusion

Neoliberalism is both more and less than privatization, or marketiza-
tion. It does not necessarily need privatization in order to be effective,
and the market (to be more precise: a specific conception of markets)
is only part of its workings. Table 1 presents a summary of the findings
carved out in this contribution. We should not think of neoliberalism as
a uniform reality. Rather we observe a bunch of forces and ideas often
converging, but sometimes also at odds or even conflicting.

Regarding the power of the economy, universities certainly face a
serious threat to be forced to simply servicing the economy through
human capital production, university—business cooperation and so on.
On the other hand, let us not ignore the fact that the knowledge soci-
ety paradigm assigns a crucial role to them, including opportunities to
reaffirm academic power. At any rate, the economic subordination of
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higher education institutions is no all-over process. The more power-
ful universities are able to defend their autonomy or even to strengthen
it. There is no reason to think that the opposition between an auton-
omous pole and a more heteronomous pole in the academic field will
simply disappear. In this respect, differences of power and inequality
within higher education matter more than ever. Neoliberalism strongly
accentuates inequalities between countries and institutions, rendering a
growing number of universities particularly vulnerable to economic sub-
ordination. In the same vein, the subordination to economic impera-
tives does not attain all students to the same degree or with the same
force: It depends on university, discipline and grade. In the future, cri-
tique of neoliberalism should be more concerned with the problems of
mass production rather than solely defending academic freedom for the
academic elite.

Maybe the most important finding of this contribution is that neo-
liberalism comes to universities not only from the outside, as a threat
emanating from dangerous external powers. First, the power of eco-
nomic ideas has been fostered by economists and business scholars, as
well as by many other scholars from a broad variety of disciplines, intro-
ducing economic reasoning into their own fields of academic work. It
comes from within rather than from the outside. What is more, many
academics actively contribute to academic capitalism, because it pro-
vides them with career opportunities and additional money. Senior
management, which usually consists of (former) academics, has been
strengthened through governance reform. More generally, senior aca-
demics benefit from the growth of contingent faculty and junior aca-
demics in precarious positions placed largely at their disposal. In the
1960s, the defense of academic freedom was a weapon turned against
the more radical claims of the student movements. Today it serves
to not only confront neoliberalism, but also the growth of the stu-
dent body comprising more and more students from lower social ori-
gin. Certainly ‘redefining the public university’ (Burawoy, 2010) is
an urgent task. It involves not only refusing economic subordination
of universities and challenging the power of economic ideas, but also
addressing power mechanisms and growing inequalities within higher
education.
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The enormity of a similar goal becomes apparent if we consider that a his-
torical overview would risk embracing the entirety of EU education law,
given the pre-eminent role of the CJEU’s case law in the early birth of
the discipline. A comprehensive analysis of the existing body of sentences
should be conducted. This would consist both of a thematic classification
of cases—which should have the priority in a subject-matter-identified
area of law—and of underlining the methodological trends adopted by
the Court. The prerequisite of any such work should be a panoramic
understanding of the general performance of the Court throughout the
European integration process and its material contribution to the build-
ing of the EU. At the same time, the ground level situation of higher
education institutions in different domestic contexts should also be taken
into account, including how receptive (or resistant) such institutions
are to solicitations originating from the European Union, and from its
Court in particular, on the basis of their expertise and capacities, their
experience-related background and their own institutional setting,

For the sake of accuracy, this contribution will focus on a limited
pool of concepts, which are critical to the evaluation of the Court’s
attitude when touching upon issues with an impact on the life of post-
secondary educational establishments, their management, as well as the
rights and obligations of individuals involved therein. A certain level
of knowledge will be assumed with respect to themes typical of higher
education. Nevertheless, the consideration of phenomena such as judi-
cial activism, judicial creativity and judicialisation will be reconnected
to the evergreen debate about the Court’s role in general EU law and
political science. Going through the elements which make such a dis-
cussion a sensitive and often divisive one will allow for a second view on
a debate which already features an abundance of scholarly literature. We
will consider the concepts of juridification, legalisation, judicial activ-
ism, judicial creativity and juridification, highlighting the multiplicity
of meanings and stressing their reciprocal differences.

Of course, these profiles compose only a part of a wider picture.
Higher education is currently a restless working site, where policy-makers
are sometimes engaged in building educational, research and admin-
istrative facilities, sometimes in demolishing them in order to secure
space for newer instruments. What role the Court of Justice should play
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in this enterprise is yet to be concluded, but the answer arguably lies
somewhere in the nature of its own statutory ‘job description’: ensur-
ing that ‘in the interpretation and application of the Treaties the law is
observed’.!

Debating and Redebating an EU Institutional
Commonplace: The Court of Justice
as the Engine of Ever Closer Integration

According to Rasmussen’s On Law and Policy in the European Court of
Justice (Rasmussen, 1986), the first scholar whose work was principally
devoted to the peculiar impact of the Court’s activity in the European
integration process was Stuart A. Scheingold, with his 1965 7he Rule
of Law in European Integration. Of course, he was not the only author
to pay attention to the Court’s work (even though those were just the
heydays of the European project) but he was arguably the first to raise
reflections around the issue of judicial policy-making by the Court
itself, taken as a theme worthy of autonomous attention. Based on
Scheingold’s own research perspective, he attempted to transpose the
paradigm of the school of legal realism to which he belonged to the
factual material offered by the Luxembourg judges, the goal being to
identify ‘the extra-judicial, largely economic, social and political cir-
cumstances which affect the Court’s interpretative handling of conflicts’
(Rasmussen, 1986, p. 155) and which, as such, may have turned cru-
cial in the judicial outcome of the single case before the Court. In the
author’s view, the space enjoyed by the judges to accommodate circum-
stances external to the proceeding was principally due to the vagueness
of provisions contained in the Rome treaty. The institutional balance
within the system put in place by the six founding Members needed to
be assessed, in Scheingold’s view, just with regard to that initial vague-
ness, which was specially designed to build a consensus among the
High Contracting Parties which could not have been reached other-
wise. The idea was that too wide a distance existed among the signa-
tory States with respect to what Scheingold called ‘the fundamental
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principles’ on which the Community should have been devised. Pivotal
questions about the foundational, constitutional and juridical aspects of
the institutional framework coming to light would have had ‘explosive’
results, and could not therefore be disentangled. Hence, pragmatism
prevailed. This consisted of dealing with the practical problems of the
Community’s construction, while agreeing on a legal setting sufhicient
to make forthcoming decisions workable (Scheingold, 1965, p. 19).

It goes without saying that such a choice from the Member States
of the newly founded EEC was merely a deferral of major decisions.
However, it will never be possible to spot if the intention was to pro-
duce a deferral 7z time—where those knots would have been solved at
a later moment, by the signatories themselves—or a deferral in place,
where, conversely, the governments were conscious that leaving crucial
points unsettled amounted to a green light for some other authority
to solve them instead.? Regardless of which was the correct alternative
from a historical viewpoint, the temporary decision to freeze disagree-
ment involved adopting clauses featuring a great deal of vagueness and
meant transplanting the existing political doubts on certain core aspects
of the construction from the negotiation into the legal text. Reasoning
about spaces left open by the drafters of the Rome treaty, Scheingold
conjectured that ‘[I]t is, of course, in instances of textual ambiguity that
the Court’s opportunities to influence the development of the political
system are most marked’ (Scheingold, 1965, p. 19).

After more than 60 years from its formulation, this sentence sounds
to us as the plain admission, however obvious it may seem in retrospect,
that the Court of Justice unwillingly found itself in a privileged posi-
tion to leverage its role as mandatory jurisdiction for controversies on
EEC law. As a result, the Court defined several main characteristics of
the Community and steered its future evolution. The first necessary
condition to transform the judges of Villa Vauban (see endnote 2) into
major strategic players in the European integration process occurred:
the opportunity to do so.

Pushing the reasoning further in the same direction, Scheingold
argued that ‘the extent of judicial activism is likely to be a reflection of
the judges’ conception of the nature and function of courts and law’.
While conceding that ‘the continental judge does not conceive of his
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role as expansive and directive’, he nevertheless opposed that ‘the Court
of Justice has engaged on occasion in its own variety of judicial activism’
(Scheingold, 1965, p. 19). His analysis, though coming well in advance
of expectations for an age when the Court was still a newcomer in the
European legal panorama, is marked by a great deal of precision. There
we find, clearly spelled out, the terms of what would later be the core
of the criticism about the EU judges trespassing the institutional limits
usually associated with the judicial authority.

Those considerations indicate how the earliest judgements issued by
the Court already suggested concerns about the role which the judges
intended for themselves, when facing particularly sensitive cases.
Moreover, it did not pass unnoticed that the most-forward-pushing
Court’s jurisprudence featured a dual profile in terms of ‘expansion’
and of ‘directior’, in Scheingold’s own words (1965, p. 19). These con-
cepts are distinct and may well be separated, but in his analysis they are
associated in a hendiadys. ‘Judicial activism’ seems to be the common
denominator of the two; although this was described not as an attitude
of the Luxembourg Court alone, but a common denominator of an
ever-spreading vision in the judicial culture. Today’s scholars, so focused
on the CJEU alone, seem sometimes to lose this wide perspective on the
evolution of judicial activity (Bossuyt, 2015, p. 31). Such an inquiry led
to the conclusion that, establishing a ‘stable pattern of norms’, the Court
contributed to the creation of an ‘integrated social order at the suprana-
tional or regional level” (ibid., p. 297) and that in order to prompt fur-
ther steps on the putatively irreversible road of integration it had to show
‘a vigorous federal image’ (ibid., p. 308) of itself as an institution.

Having said this, the impression of a contemporary reader is to find
in these statements not much other than ‘obvious truths” (Feeley, 2013).
Nonetheless, we should neither misunderstand the exact meaning of
those early reflections, nor underestimate the fertility of the years which
Scheingold was working on. On the one hand, with the term ‘judi-
cial activism, reference was made to a teleological interpretative method
which substantiated resorting to the final goals expressed by the treaty
when the text alone was seen as not satisfactory (Scheingold, 1965,
p- 19). Remarkably, this hermeneutic technique is nowadays commonly
undisputed—rightly or wrongly—in legal practitioners’ circles.
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On the other hand, at the completion of that study the Court of
Justice was already 13 years in existence, considering its first inaugura-
tion as the judicial organ of the European Coal and Steel Community
in 1952. Based on a cautious approach, we may leave out the initial
years of work under the ECSC, by virtue of the thesis that a disconti-
nuity exists between that first lapse of time and the EEC Court which
would be established later (Tamm, 2013). Even so, the covered period
would amount to almost a decade of judicial practice. Most notably, the
first cases which would then be seen as landmark stones in European
Community law, up to the point of being regarded as a sort of second
birth to its constitutional building, had then already been pronounced.
Namely, both the sentences of Van Gend and Loos (Case 26/62) and
Costa vs. ENEL (Case 6/64) had been released and their legal effect
and prospective significance were starting to reverberate. Such material,
together with the already abundant (Scheingold, 1965, p. vii) academic
production about the Court itself, was surely enough to draw ambitious
conclusions. What remains striking is, conversely, Scheingold’s ability
to formulate such far-reaching intuitions and with such a foretelling
vocabulary.

The fact that his study was essentially neglected by his contemporar-
ies must be attributed to a series of reasons. The most understandable
(and yet stunning) one might be Scheingold’s American nationality, due
to which he was seen with diffidence, as an outsider. His background
of political science probably contributed to this, whereas the scholarly
environment that was supposed to be the audience of his work was
mainly made of lawyers rather than legal sociologists. The first study
by a European ‘indigenous’ author of juridical extraction was published
the next year under the emblematic title Le gouvernement des juges dans
les Communautés européennes (Colin, 1966). Notwithstanding the rela-
tively numerous scholars who had been working on similar themes from
a legal viewpoint, this fact cannot divert from the admission that the
overall attention attracted by the Court must have undoubtedly been
limited. The unlikelihood of the Court itself and of the EEC as a whole
to gain prominence in the research trends of the 50s and 60s should be
seen as a matter of fact of those decades.
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The Court as a Focal Point for General EU Studies

The contemporary critique about the way in which the Court of Justice
has intended its own role in the EU institutional framework started in
the late 1980s and flourished in the next decade into a fully fledged
debate, in the context of a wider analysis of the legal evolution of the
technical and political structures associated to the European project.
Here the assessment of the CJEU’s work became pivotal for the apprecia-
tion of the understated dynamics of integration, which appeared to clash
with the traditional notions of judicial review and separation of powers.

The image of a Court of Justice exercising an expansive judicial role
emerged with reference to a number of features which were interpreted
as evidence of the attitude of the Luxembourg judges to go beyond the
boundaries of the existing law in their activity of interpretation. Equally,
the Court was seen as pushing its work beyond the scope of the sin-
gle case submitted to its attention. This tendency to expand either its
own role and the field of its jurisdiction, or the relevant area covered by
EU primary or secondary legislation, was eventually seen as having the
unitary output of enhancing the power vested with the EU ‘suprana-
tional”? institutions, including the Court itself, at the expense, typically,
of Member States. Accordingly, a certain kind of pro-active judgement
promoted by the Court got the national governments in a corner, either
taken as self-standing international actors or as Council members.

As such, if imbalances had been caused by the Court’s judicial atti-
tude, they also had an extensive impact on the shape of the Community
as initially conceived by the founding Members. Specifically, a juris-
prudence overlooking, misreading or altering the terms of the trea-
ties entailed not only a shift from the institutional model set forth
therein, but also a departure from the allocation of decisional capac-
ity between national and European-level actors, where the Court was
instead demanded to do nothing more than its job: to judge and not to
legislate.

The negative connotation of the discourse is quite apparent. It depicts
a judiciary that abuses its position, modifies the margins of manoeu-
vre of the regular owners of political decision in the EU setting and,
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ultimately, misrepresents the sovereign will of the ‘masters of the trea-
ties’. Even without such a dissenting undertone, the peculiarity of the
resulting institutional construction is noteworthy, showing an unex-
pected distance between the order prospected in the treaties and the
actual balance of powers in the real world. A similar discrepancy is
always of relevance for lawyers and attracts the attention of researchers
for the purpose, at least, of its better understanding. The typical out-
come of such analysis is the outline of new paradigms in the existing
conceptions of constitutional systems and the juridical techniques of
expressing them. This is to say that, even with the most positive atti-
tude possible towards judicial activism and judge-made law, a European
Court of Justice behaving as a heavyweight in the EU rule-making sys-
tem could not have gone unnoticed, and has been the subject of exten-

sive coverage.4

Underlying Disputes About Judicial Leadership

Today the view that the Court of Justice has historically assumed a
most prominent role in the evolution of the European Union is com-
monly accepted, and describing it as the ‘driving force’ or the ‘engine’
of European integration summarises this reality. However, such expres-
sions hide a variety of conjectures about what this in fact means: the
preference for the expansion of its jurisdiction, even in those territories
being explicitly precluded to its activity, such as the Common Foreign
and Security Policy (Case C-91/05) or in cases raising serious theoreti-
cal doubts about the existence of jurisdiction, such as in cases of treaty
reforms operated by means of procedures internal to the treaties them-
selves (Case C-370/12); the preference for the expansion of the scope
of application of EU primary and secondary law and, in particular, the
expansion of the decisional competence of the Union’s institutions to
the expense of Member States; the availability to enforce solutions to
specific problems which could not be achieved in the legislative branch
of the Union, for example for lack of consensus among the involved
political actors or in situations of deadlock; the attitude to promote
solutions accentuating the ‘federalist’ or ‘supranational’ (see endnote 3)
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or ‘majoritarian” characters of the Union and to marginalise those of
‘intergovernmental’ inspiration. Famous are the words by Pescatore,
according to whom not only has the Court shown a pro-active approach
in furthering solutions which are not contemplated in the treaties but,
in doing so, its policy orientation has been so specific that one can
claim that the judges pursue ‘une certaine idée de 'Europe’ (Pescatore,
1983, pp. 155, 157). While allowing that it would go too far to sustain
that the Court’s activity responds to the motto “When in doubt, opt for
Europe’,® de Waele underlines the virtually uninterrupted series of ver-
dicts embodying the judges” stance for centralisation of decisional power
(De Waele, 2010, p. 22).

Now, it would be redundant to cover for the umpteenth time the
whole sequence of rulings which are usually considered the turning
points in the history of European integration or those marked by a
non-hidden activism of the Court to put forward far-reaching solutions.
A number of these impactful decisions could have well been avoided,
resorting to the most classical judicial restraint. Authors have already
successfully contended with the compilation of overviews of case law.”
Instead, it is useful to our analysis to draw some transversal considera-
tions before moving on.

Nowadays it is taken for granted that CJEU case law has been a
major propulsive factor in the shaping of the Union’s configuration,
due to its activist behaviour. However, it should be pointed out that this
very recognition is the (rather generic) distillate of an academic discus-
sion which has seen scholars featuring as reciprocal opponents for a cer-
tain time. On one side, it has always been quite unlikely to refuse the
idea that a number of Luxembourg’s judgements played an important
part in the forthcoming EU juridical framework from the early days
of the EEC. Yet the multi-faceted aspects encompassed in the label of
‘judicial activism’ make everything more complicated.

Assessing whether in advancing European legal integration the
judges have exceeded their duties, created institutional imbalances or
frustrated the expectations of Member States has proven a highly divi-
sive task. It entails the evaluation of what the limits of the EU judicial
function effectively are, to what extent the Court is bound to attain the
objectives provided for by the treaties, and how the Court’s decisions
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have eventually impacted the EU legal and institutional setting.
Unfortunately, much of the terminology related to these issues implies a
high degree of ambiguity. This is the case, strikingly, with the very con-
cept of ‘judicial activism’.

Associating the CJEU with ‘judicial activism’ may be too far-reaching
for some, and too little for others. In this sense, it should be no surprise
that the debate over the exact definition of the Court’s involvement in

the EU construction has been flourishing in subsequent waves.®

Political Sensitivity

There is another reason for divergence, though, which should be spelled
out: political sensitivity. This is something that should also lead to cau-
tion. The increasing awareness of the centrality of the Court’s steady
influence in determining the actual power balance in the EU and the
range of different tones employed in ‘judging Europe’s judges’ (Adams
etal., 2014; Arnull, 2006, Chapter 18) have become so widespread that
they have left the academic circles and reached the general public.’
Varying with the sensitivity of the audience, the activist role of the
EU judiciary in delivering decisions which, on occasion, contrast with
the previous determinations by the political bodies may have some-
times been seen as the demonstration of an inability to act by politi-
cians themselves. In this view, the political inability to act originates in
turn an undesired but inevitable substitutive role for the Court. Equally
frequent, to say the least, has nevertheless been the discourse that the
judges would be grabbing a power which was not assigned to them. The
result would be an encroachment of the democratically expressed will of
Europe’s peoples, as voiced by their national governments in their qual-
ity of signatories of the treaties. This view, which may in fact be well
founded even if rarely expressed with sufficient clarity, does not refer
to the intrinsic ‘undemocratic’ character of an unelected judiciary body
(De Waele, 2010, p. 21); this is something that is inherent in any judi-
cial system based on unelected professionals, appointed to their office
on the basis of their juristic qualification.!® It refers, instead, to the
foundational relationship of obedience linking the European magistrates
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as individuals, and the CJEU as an institution, to the provisions set
forth in the treaties. One has to assume—the argument goes—that this
obedience may well lessen, as has been the case in several adventurous
pronouncements.!! From a similar remark the idea arises that at the
heart of a number of landmark sentences, that then assumed the value
of constitutional cornerstones of the Union’s system, there may be a
betrayal in the exercise of the judges’ power and responsibility.

Needless to say, this makes any analysis of the Court’s role in the
integration process, even when put forward in academic environments,
subject to an eminent risk of being misread or attached an additional
meaning which it did not intend to have. This can be extraordinarily
frequent in times of fierce polarisation on the overall assessment of the
Union’s construction and on the direction where the block should be
heading to: the more forceful the polarisation is, the more insisting
attempts will be to pull any possible reflection into one of the contend-
er’s fields. Moreover, the academic community should not presume to
be immune to the temptation of favouring one side or the other at any
step. Scholars may on occasion more strongly perceive the public rele-
vance of the topics they deal with, and they may feel in an authoritative
position to exercise a leverage to influence other people’s views. While
a passionate debate often impels us to side with one of the opponents,
yet there are occasions when we do not really see the need to do so, and
where reflections pertaining to a specific topic should not be misrepre-
sented as arguments in other, more popular discourses.

Reasons (or Justifications) for the Court’s Attitude

The reasons invoked by those apologising for an expanded interpreta-
tion of the judiciary function respond to various instances and could
hardly be encapsulated into a unitary claim. Several of them are cov-
ered by the general supposition that the Court assumes an activist con-
duct with respect to its hermeneutic activity because of an impossibility
to behave otherwise. Gaps in the legal framework designed by political
actors, who would in theory be in a better position to assume pivotal
decisions, is often crucial in those arguments.
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One consideration is that (positive) primary law has proved unable
or insufficient to supply solutions to the many legal questions which the
Luxembourg judges are faced with. The reference is, therefore, to the
‘open nature” of many clauses of the treaties, which have been drafted in
a rather vague fashion in order to build political consensus and deflate
the differences of views on critical topics. The conception of the treaties
as a ‘traité-cadre’ (De Waele, 2010, p. 9), as opposed to ‘traité-loi’, high-
lights the alleged necessity to go beyond a literal approach to the legal
text and integrate its provisions with a jurisprudential law, in order to
deliver case-by-case rulings.

A comparable position, but shifting the reasoning from primary to
secondary legislation, is that the Court has intervened with far-reaching
verdicts in situations where the other institutions fell short of decisional
capacity on issues belonging to the Union’s competence. This may in
fact have been quite a persistent situation, based on the political cli-
mate in the bodies involved in the legislative procedure, including the
Council (Arnull, 2006, pp. 639, 644-645). The case is best represented
by political deadlocks for the lack of any positive majority among the
Member States (or, especially in the pre-Lisbon framework, the insur-
mountable veto of a Member where unanimity was required). Of
course, such hypothesis is grounded on the assumption that a great deal
of the Union’s action is needed to attain general or sectoral objectives as
set forth, again, by the treaties. Namely, this need of action can easily
clash with the inability to shape a common position by the legislature.
On this ground, no inaction shall be tolerated, and it would be up to
the Court, as the occasion arises, to draw a solution addressing any
particular failure to act.

Another argument, closely connected to the previous one, lies in the
inclusion of the Court of Justice in the list of the EU institutions pro-
vided for by Article 13 TEU. According to the provision, the Union’s
institutional framework ‘shall promote its values, advance its objectives,
serve its interests, those of its citizens and those of the Member States,
and ensure the consistency, effectiveness and continuity of its policies
and actions’.!? If this Article is to be applied to the full extent and on
an equal standing with all the enlisted institutions, including the Court,
then Kirchberg’s judges could be under a legal constraint to pro-actively
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promote the Union’s objectives and, in the light of the ever closer
Union clause, ultimately to advance European integration as such.

If the previous arguments engage with the reasons for which the
Court showed a prominent attitude towards judicial law-making,
another set of reasons argues that the very peculiarity of an activist
Court is, upon deeper research, unfounded, poorly demonstrated or,
if existing, completely physiological in judicial activity, especially for
higher instances.

In short, the fundamental job of any judiciary consists in interpreta-
tion of law, which always comes with an unavoidable amount of discre-
tion, a marginal unpredictability, and therefore gives way to ineluctable
but undeserved criticism. The recognition of such inherent character of
judicial activity should be the starting point of any further considera-
tion. It follows that a judicial decision cannot be dismissed as invasive
or abusive only because it appears unexpected or not intuitive in light
of the interpretation given until then to the pertinent provisions. In
substance, this approach invites ‘a second look’ at those decisions hav-
ing been hastily categorised as proofs of activism, and tends to narrow
the number of decisions with an evolutive or creative imprint to a level
which is natural in legal practice.

A similar suggestion certainly meets our contemporary attitude to
accept innovative or landmark judicial rulings as part of the function-
ing of the legal system. Still, it cannot be conclusive for all the cases
under fire. There is, in fact, a core of sentences which resists this test,
because the principles affirmed therein by the Court admittedly have no
bond with any norm of positive law: the whole case law on fundamental
rights, especially prior to the entry into force of the Lisbon Treaty and
Article 6 TEU, is highly emblematic.

The assessment of the effects of the most forward-pushing decisions,
and notably of national governments’ reaction to them, seems pivotal
to many. Finding that the content of major rulings from Luxembourg
has met a substantial acceptance from the Member States, albeit with
some range in terms of enthusiasm, strengthens the conviction that
the creative dynamic put in place by the judges is eventually a healthy
one. It should thus be narrated with more leniency, if not as a ‘success
story’.
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The fact that principles of paramount constitutional nature such as
the supremacy of EU law, vertical responsibility of the State and direct
effect have been implemented at national level is a sign of ultimate
agreement with the merit of the solutions. It is indeed true that, in case
of radical opposition, States” executives could have found ways to build
insurmountable walls against them, instead of placidly letting them
pass. The same goes when, after certain courageous rulings, the political
choices which followed around the same issues did not put themselves
on a contrastive line, but virtually shared the same vision which had
inspired the Court. That is the case of the numerous action programmes
inaugurated by the Council upon the proposal of the Commission, after
the Gravier ruling (Case 293/83). And again, the later insertion (De
Waele, 2010, p. 17) in the body of the treaties of various Court’s pre-
dicaments, although with light adjustments, is the best confirmation of
an ex-post approval of the outcome of judicial activism. This is arguably
the admission that a ‘mine of legal expertise’ such as the Luxembourg
machinery was sometimes in a favourable position to decide questions
deeply entrenched with juridical considerations. While serious con-
frontations on fundamental principles of EU law affirmed by the Court
have taken place over the years, national governments let such episodes
be raised by domestic courts,'? usually abstaining from fuelling or inter-
fering and waiting for each case to deflate on its own.

Such description would require much deeper analysis around the
interaction between a controversial judgement and the attitude of
Member States to counteract. The two interconnected points on this
profile are the dynamics of amendment of primary law and, addition-
ally, the overall position of a supreme court in constitutional systems
(Stone Sweet, 2011, pp. 128-131). However, it should be noticed that
unequivocal signals have already been sent by the States.

In detail, Lisbon’s High Contracting Parties introduced in the final
act of the intergovernmental conference and in its annexes numer-
ous clauses aimed at circumscribing the phenomenon of ‘competence
grabbing’.!* Tt would be naive to believe that these formulas, which all
together form a persistent and emphatic voice pervading all the treaties,
are not addressed also to the Court of Justice, among others. Even the
notorious declaration 17,1° concerning the principle of primacy of EU
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law over national law, can be considered either as an implicit recogni-
tion of the jurisprudence of the Court or as a testimony of the unwill-
ingness to draft it as a binding rule of positive law.

Conjectures on a Recurring Controversy

The debate about the role of the CJEU has known several ‘rounds’—
to use the word by de Waele—all taken place in a narrow time frame,
approximately corresponding to the last 15 years of the past century and
later followed only by occasional contributions in a season when collec-
tive attention was caught by more cumbersome constitutional events.
Therefore, it sounds obvious that such a flare-up of interest for the
Court does not go along with the wider life story of the judicial organ
and it does not match with the multiple phases outlined by Arnull in
order to describe a body which was reacting to different environmen-
tal stimuli during its history (Arnull, 2006, pp. 639-667). The Court’s
practice has grown from an early age when the most compelling neces-
sity was ‘making the system work’, dealing with questions which were
‘self-evidently fundamental to the functioning of the Treaty system’
(ibid., p. 639), to a phase when the challenge is to discover the applica-
tions of the systematic approach to institutional design adopted in the
Lisbon treaty.

One should conclude that the phases of the Court are shaped by
the general evolution of the EU rather than by the judges’ own iso-
lated policy stances.!® Nonetheless, the widely discussed critical review
which the CJEU’s work underwent has concerned cases from the full
repertoire of its decisions. Commentators keep on engaging, with equal
strength, both with recent rulings and with rulings from the early dec-
ades of activity, especially those traditionally regarded as cornerstones of
Community law.

What strikes one’s attention is, eventually, the unexpected perseverance
in resurrecting old landmark cases which previous scholars had taken
for granted, in order to contest their soundness and their legitimacy. In
effect, this is even more surprising to anyone aware of the usual legal
culture underpinning the wider lawyers and legal scholars’ community.
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In detail, this is known to be informed by an attitude which is virtually
opposite to a stubborn resentment for any unsatisfactory ruling: that
is, the attitude to generally and rather uncritically welcome unexpected
sentences, as a sign of anti-dogmatism and anti-legalism. A similar open-
ness is rooted in the sense of appreciation typical of those waiting for the
positive law to be redressed so as to better suit the needs of the real world.
This is possible due to the fact that commentators usually feel to belong
to that same homogeneous intellectual group to which the judges also
belong. Therefore, the two professional categories are conscious to share,
approximately, the same world view and set of preferences.!”

Instead, it looks here that a rift exists between the CJEU judges, on
the one hand, and legal scholars promoting a literature of criticism and
delegitimation on the other. One would conclude that either the two
categories do not share the same ideological ground anymore, or aca-
demics have all of a sudden grasped the importance of judiciary compli-
ance with the law and thus common belonging to a same lawyers’ guild
no longer matters.

In this sense, it is remarkable that the 1990s were the decade of
Maastricht and its rather distressed ratification process, which has today
been forgotten just because of the even worse breakdown of the 2004
constitutional treaty. That was the moment when a newly discovered
‘mood of public scepticism created a climate among some specialists in
European law in which the legitimacy, not only of new developments
but also of well-established doctrines, began to be questioned’ (Arnull,
2006, p. 653). As such, it is arguably a new orientation from the public
opinion, and not a change in the Court’s attitude, to bring about the
urgency to re-examine retrospectively the judges’ activity with renewed
attachment to the limits proper to the judiciary function. Stone Sweet,
discussing the commitment of the Court to an individual rights-based
approach, underlines that, without such approach, ‘Article 267 TFEU
does not develop into a decentralized enforcement mechanism; the legal
system does not organize the kinds of feedback effects that have given
European integration its inherently expansionary character; the Single
Act is not signed in 1987; the common market is not completed in
1992; and the social provisions of the Treaty of Rome may well have
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remained virtual dead letters, instead of evolving an extraordinary life of
their own’ (Stone Sweet, 2011, p. 143). Taking stock of the tremendous
evolution which general and substantive EU law has experienced is thus
the point of departure for any further reasoning involving the Court as

a legal and policy player.

Multiple Tiles of the European Judiciary’s Role
in Higher Education

Discourses regarding the performance delivered by the Court of Justice
of its own function seem especially suited for discussions of general pro-
files, addressing issues of a constitutional kind, the first of which is the
nature of the relationship between the EU institutional setting, where
the Court is such a heavyweight, and each Member State.

As a result, sectoral analyses are sacrificed. Even when the attention is
focused, e.g. on the rather generic area of internal market, such restric-
tions may turn out uncomfortably. Notwithstanding the traditional
special status which the implementation of market-related objectives
has always had among the crowd of existing policy fields, it looks that
all assessments of the invasive or self-constrained activity of Kirchberg’s
judges touch, by vocation, chords so transversal to potentially cover
every EU policy, and none in particular.

Even so, a slightly more meditative sight is sufficient to spotlight a
certain degree of conceptual confusion, which sometimes seems to con-
stitute the very thread of the debate. As already mentioned (see p. 81),
the ambiguity of certain terms commonly employed in the debate is
itself the origin of much misunderstanding. This is even truer when
transposing the discussion from the general level to a narrower field
such as EU higher education, insofar as it is largely dominated by sec-
tor-specific issues which do not intuitively relate to ampler dynamics of
governance. What happens in these cases is that a gap exists between the
issues lived at the ground level of higher education institutions, espe-
cially by insiders, and a general narrative on the theory and practice of
EU judicial function which, in the absence of further specification, risks
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appearing unrelated to perceived reality. Furthermore, several topics
higher education establishments deal with effectively entail governance
capacity, in terms either of executive delivery or of strategic planning.
Topics of this kind frequently require reference to juridical categories.
Yet, the relation between these themes and those described above is
most of the time not apparent, and a bridge needs to be built, an expli-
cation to be provided.

Juridification

The propagation of legal paradigms and their sometimes penetrating
character in higher education institutions is a well-known phenomenon,
and in principle it has no strict relationship with the interpretive job of
the EU Court of Justice on European primary and secondary legislation.

The juridification of universities has been observed as an ongoing
process for at least three decades (Durand-Pringborgne, 1988, p. 105),
regardless of their governmental or non-governmental status, albeit with
differing modalities and intensities based on the specificity of the higher
education system of each country. Its diffusion has been part of a wider
trend which has invested the whole operational and legal setting of pub-
lic administrations, consisting of a shift in the conception of authori-
tative activity by lawyers and decision-makers. This has meant, in part,
the introduction of juridical modules where they had never existed
before, and in part the external enforceability of those modules allowed
by a new overall legal framework that viewed public powers as fully and
definitively subject to the imperative to respect the law. Needless to say,
this process of transformation is arguably not completed yet, and it
relates to a consolidation of the rule of law as a doctrinal and a legisla-
tive ideal.!8

This has notably raised widespread impatience among university
staff and more generally in individuals already involved in the institu-
tional machinery. It is not uncommon to spot such disappointment
still nowadays; while it originally flowed from a radical lack of sharing
of the positive value that the administration could be held account-
able for public or private law infringements,!” it persisted under the
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opinion that informal arrangements or discretion exercised resorting to
the special sensitivity of the academic personnel would still be the best
instruments to resolve an internal controversy or assume decisions hav-
ing impact on the whole university community.?’ Such views are clearly
grounded in the existing experience in the daily management of the
educational establishment.

On one side, as already claimed in the 1990s, ‘administrators, coun-
sel, public policy makers, and scholars have increasingly reflected on
law’s role on the campuses’ and as a consequence their initial criti-
cism, ‘while frequent, is becoming more perceptive and more balanced’
(Kaplin & Lee, 2013b, p. 15). On the other side, though, distress is
often voiced for the overload of provisions coming from the central gov-
ernment or anyway from outside the institution, sometimes on highly
detailed issues (De Groof, 2012a, pp. 29-30). A crowded, highly spe-
cific and fast-changing normative environment makes an unfortunate
formula for a grasping management and an ineffective compliance.?!

These practical reasons, and the paramount necessity to strike the right
balance between the multi-faceted phenomenon of institutional auton-
omy and public accountability of educational establishments, have long
paved the way to an armamentarium of regulatory modules alternative to
an over-regulated and centralised administration. Deregulation strategies
have widely been enacted, together with enhanced delegation of powers
to the single institutions (De Groof, 2012a, p. 29; 2013, p. 81), with the
goal of both expanding the scope of university autonomy and better ful-
filling the autonomy which had possibly been set forth by constitutional
or legislative provisions. Contractualisation and use of private law models
have largely spread (De Groof, 2012a, p. 29) coherently with an analo-
gous process that has invested the public sector as a whole.

It should be said, however, that this has not erased the proliferation
of norms in higher education contexts, as it has sometimes even turned
into an increase of their overall amount and complexity. Deregulation is
not equal to delegification. The first is to be intended as a general reduc-
tion in the number and extent of norms applicable to higher education
institutions and therefore as a form of dejuridification, while the second
is meant here as a reduction in those sources of law coming from the
national level of government, or anyway from policy-makers external
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to single institutions. In this sense, strengthening university autonomy
is connected with delegification, but it does not automatically produce
deregulation.

The reason for this is dual. The deflation in the number and inva-
siveness of national rules usually matches a parallel and opposite move
of autonomous institutions to regulate the areas left uncovered by the
State. In a way, this should be seen as a natural evolution, as single insti-
tutions take profit from the possibility to shape provisions better fit-
ted to the specific needs of their own educational community, to their
strategic vision and to the material and human resources concretely
available in each context. This means, ultimately, that when the local
culture is one acquainted with an intensive regulatory model, it is not
immediate that the implementation of higher education autonomy will
immediately bring a less complicated and more straightforward legal
framework. Local educational managers, indeed, tend to replicate, to a
certain extent, the pre-existing normative and organisational modules,
and it may even result that more regulation is produced that the one
existing before under a national unitary codification (De Groof, 2012a).

In the second instance, the withdrawal of the government from its
traditional directive role should not be confused with a sudden abdi-
cation of any possible centralised control on the way the whole higher
education system works, as well as on how single academic institutions
are run. It rather consists of a move from a model where the centre sup-
plied the periphery with uniform and detailed instructions on how to
carry out their duties, to a model of external assurance on performances
to be delivered by each educational establishment, where the central
authority is ‘steering from a distance’ (De Groof, 2012a, p. 28; 2013,
p. 81; in De Groof, 2012b, p. 131, this is referred to as ‘remote steer-
ing’). This does not entail the plain and simple cancellation of existing
legislation, but conversely the introduction of national legal frameworks
designed to enact such a pattern, which institutions equally have to
abide by. In this sense, the increasing delegation of powers to the insti-
tutional level is accompanied by an increasing power and number of
norms issued by the central authority. Even in times of decentralisation,
life on campuses has hardly ever been so dominated by rules (De Groof,
2012a, p. 30; 2013, p. 82).
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It has been noticed that the term ‘juridification’ usually bears pejora-
tive overtones, affecting the capacity of each administration to supply
decisions and settle its own disputes internally, according to practice,
traditions and customs proper of the academic guild and its bureau-
cratic machinery (De Groof, 2012a, p. 27; 2013, p. 89). This is con-
sistent with the view of juridification as involving ‘recourse to legal
judgement to enforce, under the threat of penalty, what has otherwise
proved unacceptable by negotiation’ (Neave, 1994, pp. 115, 124).
Kaplin and Lee attribute the development of a ‘legalistic and litigious
environment’ to ‘an increasing adversarial mindset, a decrease in civil-
ity, and a diminishing level of trust in societal institutions’ as well as
to strategic litigation tactics by advocacy groups (Kaplin & Lee, 2013b,
p- 12). However, juridification is also related to a broader process which
brought education institutions into the formal ambit of either admin-
istrative or constitutional law (De Groof, 2012a, p. 27; 2013, p. 80;
De Groof, Neave, & Svec, 1998, p. 19) and as a pathway to shape
autonomy, its boundaries and its modes of accomplishment (De Groof,
2012a, pp. 27-28; 2013, p. 80).

Nonetheless, the concrete unfolding of legalisation and juridification
seems to vary according to the organisational background of each edu-
cational institution, usually shaped around country lines. It follows that
some authors name certain phenomena, such as extensive coverage by
meticulous legislation and administrative directives, as quintessential of
European continental systems (De Groof et al., 1998, p. 19), where an
‘avalanche of ministerial circulars, decrees and arrétés’ forms a ‘plethora
of instruction and demands which ensured cohesion, compliance and
the continual distraction of the University President’ (Neave, 1998,
pp- 118, 134). The weight of the judiciary in these dynamics, and more
narrowly that of the EU Court, is yet to be explored but it cannot be
underestimated.

It has been written that ‘[O]of all the forums available for the resolu-
tion of higher education disputes, administrators are usually most con-
cerned about court litigation” (Kaplin & Lee, 2013b, p. 65). This is due
to manifold reasons, including the high risk linked with the unforeseea-
ble outcome of any serious proceeding, as well as the deeply penetrating
and extensive impact which a verdict can turn out to have on the life
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of an academic community. The implications of ‘going to court’, which
are nowadays part of the natural horizon of post-secondary establish-
ments, are typical of controversies where the reference to legal param-
eters reaches a maximum of intensity and eventually absorbs the entire
question on the table. Unsurprisingly, lodging a judicial suit scraps all
profiles of discussion oriented towards finding a concrete balance of
interests or pursuing the best form to attain the institutional functions
of the university. This is why litigation usually coincides with ‘a peak in
juridification’.

However, it should be made clear that addressing the point of the
judiciary’s role under the label of litigation refers to a judicial activity
of a confrontational kind. This can take the form of the judicial review
of an act issued by the educational institution, or of a civil law dispute
where the administration, either as plaintiff or as defendant, has the
same judicial standing of the other parties in the trial. In both options,
the proceeding is of foremost significance because the institution is
usually among the addressees of the final decision. The outcome of the
judicial procedure is therefore specific and individualised.

Needless to say, such features are unlikely in proceedings in front of
the CJEU. Here, even when considering both the Court of Justice and
the General Court, the room for direct litigation directly involving sin-
gle higher education institutions is negligible. The completely different
paradigm of preliminary rulings, where on occasion educational estab-
lishments have played a role in their capacity of parties in front of the
referring national judge, is designed to make the most of the general
reach of the answer provided by the Luxembourg judges. The pre-
eminent consideration is that a preliminary ruling procedure is configured
as a trail on the law.

What remains common, though, to the two kinds of proceedings is
the nature of the contribution of the court from the viewpoint of the
higher education institution. The judiciary body works, at the end
of the day, as a transmission shaft from the law to the institution. In
this light, the final perception gained by the administration is argua-
bly that the sentence is an instrument of enforcement of that ‘rule of
law’, sometimes still not completely digested by universities and other
post-secondary establishments. This is even truer insofar as rule of law is
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commonly at risk to be shaded in organisations perceiving themselves as
communities. Here, it tends to be substituted by different arrangements
and it is hardly seen as a top priority by academic circles.

The juridification brought about by the ruling either corresponds
to the scope of the substantive law which has been applied in the pro-
ceeding or strictly depends on the way the magistrates have used their
interpretive power in the single case. The (putative) transmission of the
normative message from the law to the institution is delivered directly
to higher education administrations in the case of national litigation,
because of the individual character of the suit. Conversely, when a rul-
ing is issued by the European Union Court of Justice on higher edu-
cation issues, the degree of juridification injected in the educational
establishment by a single verdict is to be assessed with respect to every
sentence. In particular, the scope of the interpreted primary or second-
ary legislation, as read by the judges, and the avoidance from or the
willingness to create new obligations from no self-evident legal basis are
pivotal for understanding if new rules are actually forged by the Court’s
activity, in each single case.

Judicial Activism, Creativity

The fact that ‘judicial activism’ is not a unitary concept has been fairly
demonstrated by Kmiec with reference to the US experience, moving
from a historical excursus on the enduring use of the expression, and
outlining a number of definitions (Kmiec, 2004, p. 92). What is impor-
tant to underline from that research is that such definitions attempt
to define different paradigms of activism by judiciary organs, i.e. dif-
ferent modalities which judicial activism can operate through. This
means, concretely, that such definitions are, so to say, alternative to one
another, in the sense that they consist of distinct notions of activism,
provided in order to pin down and put an order in the proliferation
of ideas on a topic central in many scholarly discussions. What is not
suggested by Kmiec’s analysis is, instead, a transversal approach to all
the outlined meanings. There is, in fact, no aspiration to identify what
is, ultimately, the character shared by all the definitions, their common
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denominator, the one which gathers all of them under the umbrella of
‘judicial activism’.

More precisely, no reference is made to an evaluation of the judi-
cial activity carried out by means of confrontation between the princi-
ples stated in the sentence, on one side, and those emerging from the
legal basis of the case, on the other. No hypothesis is made, in other
words, to use as parameter the law itself, as plain as simple, and with
that sole regard to decide ‘if activism took place, or not’. Adopting such
a method would point straight to the assessment of the quality of the
judges work and, virtually, their loyalty to the law. The substantive and
procedural provisions applicable to each proceeding initiated in front
of the court would therefore be the reference for ‘judging the judges’
performance’. Do the judges abide by the law which shall form the
basis for their decision? Otherwise, are the judges practising ‘judicial
activism’?

Admittedly, this is a test we are hardly willing to perform. Various
reasons are discouraging. First: the unreliability of any normative and
interpretative appraisal, even if with the ambition of being a definitive
one. The consideration that the behaviour of a judging organ should be
evaluated by entering the full merit of the question under review argu-
ably touches a sore point. Such an intellectual operation is, at the same
time, a requirement for the understanding of the case and the ground
for the alternative formulation of the sentence ‘how it should have been
decided’. It requires, in the last instance, a virtual interchange or an
identification with the court itself by the commentator.

Moreover, a split should be drawn between the two faces to which
such an endeavour gives rise: the objective evaluation of the case ‘as if
you were the judge’ (1) and the subjective rating of the judges’ deliv-
ery (2). It should be self-evident that, while we can perfectly decide to
‘play judges’ and, in that capacity, to put forward the solution which we
deem the correct one, we cannot expect the ‘true judges’ to agree with
us. Our personal solution cannot be bullet-proof. This means, conclu-
sively, that, while in the first phase—the one where the allegedly correct
decision is outlined—we can safely presume to be 100 percent right, in
the second phase—the one where we dwell on the judges’ conduct—a
great deal of flexibility is needed. Our fancy game is likely to end up
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discovering that this margin of appreciation is of difficult determina-
tion, and that we may anyway conclude that the Court were ‘in good
faith” in pursuing the allegedly wrong settlement. In short, no method
could be more demanding to perform and more uncomfortable for sub-
sequent discussions on the appropriateness on the one settlement or the
other.

There is no reason to believe that this method should not be valid
for the EU Court of Justice. It is a case-by-case process that only at a
later moment can lead to global considerations on the general attitude
or mode of reasoning22 of the Court, by connecting a constellation of
sentences into a one single greater landscape. Of course, any current
discussion on the Luxembourg Court being an activist judiciary does
nothing more than rely on previous analyses of this kind, carried out
on the existing body of jurisprudence and providing evidence-based
assurance that the research outcome has been determined solely by sys-
tematic observation. Putting aside for an instant the negative connota-
tion attached to the concept of activism (Kmiec, 2004, p. 1442), the
fact that several degrees of judicial pro-activity are possible should be a
paramount factor here. The existing dichotomy between activism and
self-restraint may be less linear than usually depicted.

There is sometimes the unspoken idea that a judicial body’s approach
to legal interpretation should be as flat and as mainstream as possible,
given the impact that a judgement has on ‘real cases’ concerning ‘real
people’. Remarkably, the idea of ‘how flat’ a court should be in inter-
preting or applying the norm apparently refers to a strict abidance to
the contents of the normative material itself, but eventually turns out
to be based on the expectations concerning that material. Do we label a
specific solution elaborated by the Court as ‘activist’ or ‘restrained’ on
the basis of its punctual observance of the legislative text, or instead on
the basis of what the attended result was to our eyes?

In other words, we like to imagine an ideal judge supplying a
non-upsetting sentence in a case where the facts, however complex or
emotively controversial, must and can be subsumed under the provi-
sions provided for in EU primary or secondary law. However, reassuring
the picture of a Court writing a predictable verdict may be, saying to
the parties “This is the law, you knew it, and now you have to comply’,
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what is relevant in such a vision is not the correctness of the decision
per se, but its foreseeability, its adherence to pre-established beliefs on
how a certain legal framework should be read.

Still, self-restraint does not necessarily coincide with a low profile.
In a way, the expectation that the Court of Justice follows an approach
whose primary aim is to ‘minimise earthquakes’ in the application of
EU law derives from its misunderstood international setting. The par-
ties in the trial before the Court are often the Member States and the
common institutions, either as main parties of the trial or by the way
of intervention. Even if they do not participate in the procedure, still
the idea that the Member States are anyway viewing the trial from afar,
although not formally involved in it, leads to a sense of oversight by the
‘masters of the treaties’ in any proceedings. The procedural equality of
the parties is maximised by the sovereign quality of Member States and
European institutions. This gives rise to the impression that the mag-
istrates, caught in between such heavyweights, should have little space
left for prima-donna behaviours and for coming up with inventive solu-
tions, and they should instead grab on to a literal interpretation of the
treaties, which may even be a lifeline against hypothetical reprisals from
the States. Even so, the idea that an international tribunal should avoid
at all costs rulings containing unexpected solutions, and ‘resort to seda-
tives’ when writing sentences, should be regarded with suspicion.

Article 128 of the Rome treaty, one of the few mentioning vocational
trainings, represented, in the Court’s view, a self-standing legal basis for
the adoption of fully fledged juridical acts by the Community’s institu-
tions (Case 242/87). This conclusion contravened the common sense—
or, better, the expectations—of legal counsels of the time, but from the
Court’s perspective this was arguably the plain consequence of an hon-
est reading of that provision. Such a decision represented the acknowl-
edgement that Article 128 would not remain a dead letter. A plenty
of judicial decisions regarding the prohibition of discrimination in a
variety of profiles in higher education (Case 9/74; Case 293/83; Case
24/86; Case 263/86; Case C-337/97; Case C-224/98; Case C-184/99;
Case C-65/03; Case C-147/03; Case C-209/03; Case C-158/07) have

been driven by the same premise.
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The drafting of that Article of the treaty suggested, at a first read-
ing, that its future implementation would take place through positive
actions undertaken by the competent institutions other than the Court,
and therefore the instinctive reaction had been to conceive of these
prospected initiatives as the only reasonable effect allowed by the provi-
sion. Notably, a previous theoretical category came into play here: voca-
tional training was identified as a social-oriented area of policy, which
could be enacted in no other way than through measures left to the dil-
igent but unquestionable discretion of political bodies—a construction
well known in constitutional theory. In front of Article 128, a sort of
‘erudite resignation’ came into play. Implementation of such kinds of
clauses was left to the goodwill of the Member States and, as a result, it
would prove highly unlikely. Resignation changed into incredulity when
the Court explained that would not be the case.

The critical impact of the principle of effectiveness in the CJEU’s case
law should at least be mentioned. Its centrality and versatility in the
method of the Court has widely been spotlighted by doctrine and it has
been raised to the status of ‘garant de 'intégrité de 'ordre juridique de
I'Union Européenne’. Regarding its legal foundation in the treaties, it is
described as ‘indissociable du devoir de coopération loyale qui simpose
aux Ertats membres et A leurs autorités’, but more correctly it is stated
that ‘Cest la nature méme de 'ordre juridique de 'Union [...] qui con-
fere au principe son importance singuliere et lui réserve un réle décisif
dans la réalisation des missions de I'Union’ (Cruz Vilaga, 2013, pp. 279,
280). Having a multi-faceted meaning, it impacts on the scope of appli-
cation of the treaties (ibid., pp. 303—-304) with the result of including
therein all concrete situations possibly responding to the definitions of
the concerned norms. This turns into as extensive an interpretation of
law as possible, given the normative basis for each decision of the Court.

It remains true that the boundary between a positively pro-active
behaviour and the misinterpretation of judicial functions is often a
blurred one. Trespassing that distinction means, for a court, develop-
ing into a ‘judicial legislator’ (Kmiec, 2004, p. 1441). This boundary
should be identified resorting to an unequivocal and pertinent legal
basis in each case, that legal basis being the guiding criterion for spot-
ting abuses. This is why it can be useful to refer to a notion of ‘judicial
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creativity’, narrower than ‘judicial activism’, in order to signify the
extraction of complex and self-executive sets of rules from unsatisfactory
legal parameters in primary or subordinated legislation, or their outline
from possibly no positive legal basis, or even in explicit disregard for the
need of a specific legal basis to spell out substantive obligations.

The Court’s case law is notoriously abundant with such kind of
decisions, and the aforementioned jurisprudence on the protection of
fundamental rights at the EU level makes a prominent example of this
phenomenon. In the field of higher education, one example particularly
exposed to critique of judicial creativity is arguably the Cassis de Dijon
case law (Weale, 2010, pp. 6-7; Torchia & Clarizia, 2010, p. 361).

Judicialisation

This is also an ‘umbrella-like’ (Hirschl, 2011, pp. 253-254) expression
which gathers a plurality of different meanings. This is due sometimes
to non-meditative usage by legal and political science commentators,
sometimes to the objective borderline character of some of these mean-
ings and the subsequent attitude to generate confusion. However, some
conceptual distinctions have already been proposed before and, there-
fore, we can capitalise on what has already been pointed out.

Hirschl names three diverging definitions of fjudicialisation’, of
which the first refers to ‘the spread of legal discourse, jargon, rules,
and procedures into the political sphere and policy-making fora and
processes’ (ibid., pp. 254-255). Under this meaning, ‘(M]matters that
were formerly negotiated in informal—or non-judicial—ways gradu-
ally come to be dominated by legal rules’ (Sieder, Schjolden, & Angell,
2005, pp. 1, 5). This notion signifies nothing else than juridification
(Hirschl, 2011, p. 255) or legalisation of political life. In this sense,
using the expression ‘judicialisation’ instead of ‘juridification’ is just the
verbal consequence of the perception that advancement of law in areas
formerly not dominated by law proceeds chiefly by judicial activity. This
eventuality with reference to the CJEU, in contrast with national litiga-
tion and judicial review, has already been spelled out above (p. 93).
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Further distinctions seem more a question of niceties, but can be
addressed conceptually. Vallinder alludes, at least in principle, to a dual-
ity of the concept of judicialisation, putting on one side ‘the spread of
judicial decision-making methods outside the judicial province proper’
and, on the other, ‘the transfer of decision-making rights from the
legislature, the cabinet, or the civil service to the courts’ (Vallinder,
1994, p. 91). In this second connotation, in particular, the dichotomy
between the judiciary and the legislature stands for the juxtaposition
between a dimension of protection of individual rights (entrusted to
the courts) and that of promotion of collective aspirations (the field of
politics) (ibid., p. 92). In this speech, the legislature should be identi-
fied with democratically representative bodies at large, governed by
majoritarianism.

Apart from this sketch taken by far, Vallinder’s intuition is arguably
in distinguishing between a move from the judiciary organs, on the
one hand, and a move from political decision-makers, on the other. We
may intend judicialisation as an advancement operated by the courts,
and in this case by the Court of Justice, in a decisional area pertain-
ing to political representative bodies, to wit the Union’s legislative insti-
tutions for higher education issues or, on a higher level, the Member
States themselves in their capacity as signatories of the treaties. In this
case, we are embracing the idea of a tribunal deciding, instead of those
allegedly legitimated to do so by means of political investiture. This is
the case where a court ‘judicialises politics’. Conversely, judicialisation
can be intended as a form of delegation to assume decisions, with regard
to topics falling institutionally and legally within the ambit of compe-
tence of representative bodies. In this case, we are describing a move
which is virtually opposite. In this second hypothesis, it is not the court
grabbing policy-making capacity but rather the legislature creating
formal or factual mechanisms according to which concrete or abstract
determinations will be assumed by the judges. This happens, it is pre-
sumed, because the latter ones are believed to be in a better position to
do so than politicians, in light of their better knowledge of law, their
fact-checking capacity, as well as for a number of other considerations
typical of the principal-agent theory (Stone Sweet, 2011, p. 123).
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The question may well be the following: ‘Judicialization of politics or
politicization of the judiciary?” (Domingo, 2004, p. 104). Translating
this through our previous reasoning, the alternative is between a move
from the European Court to appropriate land belonging to political
bodies or to assume political overtones, and quite the opposite move
from political bodies to delegate decisions to the Court.

A politicised judiciary (1) incorporates in its decisional logics valu-
ations and reasons pertaining to options of opportunity (and, as such,
extraneous to legal assessments and proper of political debates) or (2)
extends its jurisdiction to themes falling outside its judicial competence
(and, thus, belonging to other constitutional branches).

We are already acquainted with the last of these concepts with ref-
erence to the CJEU’s general expansionary attitude. This, concretely,
occurs either in broad sectors of the Union’s legislation excluded from
its scrutiny where, nevertheless the Court asserts its jurisdiction (p. 80)
or, more subtly, with the application, especially in preliminary rul-
ings, of existing norms well beyond their scope, even when they are
read through the effect utile methodology (p. 99). But the first option
might be familiar as well, if one recalls criticism of the centralising pref-
erence by Kirchberg’s judges, or otherwise their alleged federal stand-
ing (p. 77). Insofar as those accusations were confirmed, and were not
contradicted by the recourse to the ‘ever closer union” clause,?® such
positions should be regarded as implying choices proper of the politi-
cal domain. They would appear as forms of, to some extent, arbitrary
judgement and, therefore, alien to the Court’s ‘job description’. It
should be clear that these two symptoms of politicisation of the judici-
ary complement the phenomenon of judicial activism or creativity.

The other profile remaining from the question above—‘judicialisa-
tion of politics—splits the two opposite processes of appropriation by
the Court and delegation by legislative bodies. In the first case, poli-
tics as a domain finds itself judicialised because of an invasive or aggres-
sive approach by judicial chambers who climb over certain limits and,
as a result, create an issue for other institutional decision-makers. On
other occasions, a Court’s ruling restricts or extends the options availa-
ble to the legislature, or sets the agenda and priorities of Member States
or other common institutions. It follows that ‘the expansion of the
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province of courts and judges in determining public policy outcomes’,
which Hirschl mainly associates with ‘administrative review, judicial
redrawing of bureaucratic boundaries between state organs, and “ordi-
nary” rights jurisprudence’ (Hirschl, 2011, p. 255), features a Court
engaged in steering politics from the outside. It consists, in particular,
of a variable degree of judiciary influence or control on forthcoming
decisions by the Commission, the Parliament or the Member States,
either in the Council or in intergovernmental or domestic settings when
higher education issues arise.

This conception sees judicialisation as concerning ‘how judicial
law-making—defined as the law produced by a judge through norma-
tive interpretation, reason-giving, and the application of legal norms to
facts in the course of resolving disputes—influences the strategic behav-
iour of non-judicial agents of governance’ (Stone Sweet, 2010, pp. 1, 7).
Upon a closer look, a similar situation should be expected every time
judicial activism is exercised effectively, and with results that do not
leave the political establishment unresponsive. As a consequence, the
two concepts of ‘activism’ and ‘judicialisation of politics’, the latter
being described as above, should be regarded like phases of a unitary
sequence, with post-secondary education policies, too.

A couple of things should, however, be added here. The first is that
EU political choices may be affected by the CJEU’s decisions not only
in a conflicting direction, but also in agreement with the pathway indi-
cated by the judges. One could reasonably expect that, in those cases
where the Court provides for arrangements which have been under-
taken or endorsed neither by the Member States nor by the EU legis-
lature, some initiative should be put in place to restore the situation as
it was originally desired. This belief is grounded in the double assump-
tion that, on one hand, the mechanisms of political decision-making
are absolutely efficient and invariably bring about a decision every time
and only when that decision corresponds to the preferences of those in
charge and that, on the other hand, effective procedures are available
to dismantle at will the impact of the Court’s rulings. Since none of
the two conditions are in place, it is well possible that no initiative is
launched to contrast the effects of unwelcome sentences, including epi-
sodes of judicial activism.
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While this means that no reaction occurs and therefore, by defini-
tion, no judicial influence on policy-makers can be identified, in other
instances it may well be that a reaction exists, but, rather than pulling
in the opposite direction of the ruling, it heads in the very same one.
Political evaluations on the merit of a sentence do not necessarily cross
those on judicial activism as a general phenomenon, and may well result
in appreciation of a certain evolutive trend in the case law. The impact
of the Gravier sentence on legislative activity has already been referred
to (p. 86), where subsequent political initiatives started to use Article
128 of the Rome treaty as an initial, although insufficient, legal basis
for operating the first action programmes. This is indeed an example of
judicial influence on the legislature, and thus of ‘politics judicialised’,
where, however, the Court and the Member States turned out be in
substantial agreement, at least from a retrospective viewpoint (Pépin,
2006, p. 103).

The second point to be noted is that judicial influence on other
institutional players does not occur only in cases of invasive or abu-
sive judicial creativity. It can also flow from a judiciary who sheds light
on the actual scope and meaning of previously issued rules and, for
the part of EU legislative judicial review, scrutinises and invalidates
legal acts by virtue of a recognised contrast with hierarchically superior
norms. This undoubted expression of judicial influence is physiologi-
cal in constitutional systems, as far as ‘constitutional law, as it unfolds,
creates the conditions for the judicialisation of policy-making’ (Stone
Sweet, 2011, p. 130).

A much debated example, destined to attract increasing attention, is
the impact of the Court of Justice’s sentences on the freedom of move-
ment of students and the prohibition of discrimination with respect to
the access to university education. As exactly pointed out by Kwikkers
and van Wageningen, such decisions raise interrogatives that ‘concern
more than it would appear’, as the ‘key question is whether or not a
Member State should pay for students from another Member State’. To
put it harshly, ‘(I]it is about money’ (Kwikkers & Wageningen, 2012,
pp- 39, 41). Similar decisions hide a potential to re-orient higher edu-
cation policies and internationalisation strategies which is huge, and can
provoke major shifts in the allocation of resources to territorial areas,
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services collateral to the teaching activity, attribution of funds to single
academic establishments and even the financing and operational man-
agement of specific educational tracks. All of these consequences do not
derive automatically from the implementation of a sentence, but may
come as immediate or long-meditated reactions to one or more Court’s
verdicts.

Let us come now to the opposite form of ‘judicialisation’, where
some legal or de facto competence of the judicial branch to settle cer-
tain issues of non-judicial nature is a repercussion of choices enacted
by political decision-makers themselves. As such, this hypothesis deals
with those cases where a transfer of decisional power and policy-making
capacity willingly happens from representative bodies to the courts.
Here judicialisation is conceived as ‘the reliance on courts and judges
for dealing with [...] core political controversies that define (and often
divide) whole polities’ (Hirschl, 2011, p. 254). The conceptualisation
of this eventuality under the principal-agent theory has already been
cited. ‘Judicialization is a dynamic process organized by trigger mecha-
nisms and feedback effects’ (Stone Sweet, 2010, p. 7)24 and thus it can
well encompass not only the influence from the judiciary to the polit-
ical, but also the contrary. Nevertheless, apart from this rather generic
proposition, this dimension seems largely and questionably neglected by
doctrine.

When dealing with the choice of delegating law-making power to
international courts, it has been said that three situations can occur:
explicit delegation, implicit delegation and non-consensual law-making
(Ginsburg, 2004, pp. 631, 640). While leaving behind the third cate-
gory, it appears that the most common kind of delegation is the implicit
one, enacted through the mere attribution of interpretative and applica-
tive tasks upon the judicial organ (ibid., p. 643).

To be more precise, the most popular fast track for empowering
judges is the adoption of a series of textual tools, well-known by legis-
lative drafters, heightening the degree of unpredictability of the appli-
cation of a provision or a set of provisions to a real case. Techniques
exist to force a tribunal to carry out tasks normally performed by par-
liamentary committees, and to ultimately determine the scope and con-
tent of an obligation established by law. They often consist of checked
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textual vagueness or ambiguity, and the insertion of the so-called
‘blank clauses’. Analogous results can be attained, more sophisticatedly,
through the elaboration of a whole normative framework which is con-
ducive to a central role of the interpreter and where the effect of the
single provision dropped therein remains hardly foreseeable even to the
trained reader because it depends on its interaction with a wider net-
work of norms.

This can plausibly be the case of Articles 13 and 14 of the EU
Charter of fundamental rights, respectively providing for the right to
academic freedom and the right to education. Here, the general draft-
ing technique and the overall outline of the Charter are crucial for any
pre-assessment of how the document is meant to be read in judicial
fora. What is striking about the Charter is that it has been drafted as a
plain and simple catalogue of rights, with no apparent indications on
how these relate to one another. The whole normative outline is inter-
twined with astounding, almost totemic statements such as ‘Academic
freedom shall be respected’, ‘Everyone has the right to education’, “The
Union shall respect cultural, religious and linguistic diversity’ and the
like. By virtue of their immense purview and of their unconditional
wording, these propositions represent a safe guarantee of overlap both
with other articles of the Charter, and with the provisions set forth in
the treaties, which—it should be kept in mind—share the same legal
value of primary law. A large, virtually unlimited room is left to the
judges in Kirchberg to determine the balance among contrasting pro-
visions. There exists an explicit link between the EU Charter of funda-
mental rights and the European Convention of Human Rights, as long
as all the rights enshrined in the Charter which correspond to rights
guaranteed by the convention shall have the same meaning and scope
as those laid down by the convention itself (according to the Article 52
of the Charter). Of course, this supplementary value attributed to the
provisions of the Strasbourg treaty works as a partial compensation to
the great discretion left to the Luxembourg judges in interpreting the
Charter. This is also valid for the articles of the Charter relating to edu-
cational rights, whose interpretation should be oriented by the jurispru-
dence of the European Court of Human Rights on Article 1 protocol 1,
equally relating to education. One could hardly pretend, however, that
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this element represents any serious restriction to the EU judges’ posi-
tioning to assume a quasi-political role.?>

The Room for Silence in Higher Education Policies

As mentioned earlier (p. 84), one of the reasons often invoked to
explain an intrusive or creative behaviour by the Court of Justice is the
alleged inability of the competent institutions of the Union to assume
decisions. In particular, a situation of systematic disagreement among
political players, a deliberative deadlock on specific topics or the impos-
sibility to form political majorities due to bargaining dynamics are
sometimes taken as sufficient justifications for the Court to enact its
own point of view, where necessary decisions are unable to emerge from
other ‘more competent’ bodies.

Such reasoning is arguably founded on the recognition that the
Union’s institutional and juridical construction is designed around
the inescapable duty to attain the objectives set forth in the Treaty on
the European Union and, for the part relating to each EU domain of
action, in the various sections of the Treaty on the Functioning. It fol-
lows from this framework that any inability or ineffectiveness to issue
a decision which is required with a view to fulfilling those goals would
represent a failure of the involved institutions to carry out their pri-
mary law obligations. Those advocating for the legitimacy of pro-active
Luxembourg jurisprudence argue that on such occasions the Court has,
if not a duty, at least the viable option to affirm that certain normative
requirements are inherent in the already existing obligations, and they
shall therefore be enforced by operation of law.

A similar analysis, however, asks for a careful consideration of the
meaning of inactivity by the legislature. In fact, this argument fails to
address the complexity and specificity of multi-layered regulation, espe-
cially when coming to sectors such as higher education. In particular,
there are occasions when a given policy proposal has been put forward
in the public or legislative debate and, as a result, the Court is tempted
to take it into consideration when dealing with a case regarded by that
proposal (see, for instance, De Waele, 2010, p. 5). Siill, a failure to
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reach a consensus among decision-makers about any such policy cannot
be assumed, almost by definition, as a failure in attaining the Union’s
objective. A similar conjecture does not take into account the evidence
of political disagreement, connected with diverging opinions on the
opportunity or usefulness of a definite action. No automatic conclu-
sion can be inferred that a given solution was in fact the needed one.
A thorough multi-faceted comparison between the proposal and the
legal objectives to be pursued by it appears unavoidable to embark on a
similar hypothesis. Furthermore, any commentator aware of general cat-
egories of CJEU procedural law would recognise in such an analysis the
typical conceptual elements of the action for failure to act.?® This judi-
cial procedure, unduly overlooked by scholarly doctrine, is the proper
‘way to go’ for raising similar concerns.

The main point of doubt, however, is not procedural but substan-
tive. It relates to the viability of non-deliberative options in the context
of higher education policies. The very core activity of academic estab-
lishments is education and research delivery, much of which is actu-
ally left to the ability, sensitivity and vision of the staff, both as single
professionals and as a collegial entity. This should draw attention to
the peculiarity of higher education institutions and to their resistance
to in-depth regulation by an external authority. Usual regulation in the
higher education sector deals with all sorts of organisational profiles,
covering administrative and financial issues, external juridical and finan-
cial powers, internal governance, staffing, public procurement, gen-
eral requirements for accreditation of courses, release of official titles,
general, thematic and territorial planning of educational and research
activity. Even so, the bold impact of all of these aspects on teaching,
learning and research performances is always at the forefront of policy
assessments. Major parameters indicate that a restrained and attentive
legislative and regulatory sensibility is the safest way to undertake mod-
ifications in the existing normative environment, especially if the envis-
aged direction is to create new obligations or requirements or expand
those already in place.

Autonomy of post-secondary establishments is invariably discussed
at this point, both as a past and an ongoing European-wide trend.
In essence, it introduces and safeguards areas of decision-making
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reserved for the single institutions, at the same time facilitating a major
re-shaping of the relationship with governmental authorities competent
for education and research policies. It involves detailed aspects of
services supplied by universities as much as the definition of strategic
orientations on the educational offering and the research directives of
each academic community. It equally includes the substantive margins of
decision vested with each administration and the operative instruments
to act, either in terms of administrative delegation or in terms of stat-
utory imputation of powers (De Groof, 2012b, p. 131). In this sense,
there should be no hesitation to acknowledge that ‘no go’ areas exist for
legislators, as well as for national authorities charged with supervisory
tasks.

It has been pointed out that the adoption of institutional autonomy-
driven models does not necessarily match with a globally de-regulated
environment, nor does it originate an indiscriminate withdrawal of
the government from issues pertaining to the higher education sector.
Indeed, autonomy of post-secondary education institutions has never
meant an absence of law or rules (ibid., p. 130). The fierce juxtaposi-
tion of the concepts of autonomy and accountability has been the key
to relocating centralised regulation, control and steering capacity with
regard both to general objectives and to the legal tools. The penetrating
character of external supervision has not been erased (De Groof, 2012a,
p- 28; 2013, p. 81).

Autonomy and academic freedom are distinct concepts (De Groof
2013, pp. 153, 157) and there should be no attempt to put one of the
two under the encompassing umbrella of the other, yet their interrela-
tion underlines the fact that institutional autonomy is instrumental to
a variety of prerogatives attached to universities (Easterman & Nokkala,
2009, p. 7). ‘As a crucial guarantee of academic freedom, institutional
autonomy is simultaneously the best insurance of the freedom to pro-
vide for education and the right to education’ and ‘instrumental both
for the interpretation and application of laws and for the resolution of
competing claims between governments, universities, scholars, admin-
istrative staff and students’.?” Consistently, ‘independence’ of academic
institutions comes into play as a general consideration in the higher
education field (De Groof, 2012b, p. 87) and the fact that different
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approaches to the same issues can be found in different national regu-
latory contexts should be seen as a demonstration that multiple options
are possible when it comes to sketching a balance between centralised
assurance and local specificities. In this light, calls for proportionality of
governmental interventions assume a special weight.

Deregulation has been identified as an overall goal (De Groof, 2012a,
p. 29; 2013, p. 81), transforming higher education at all governance
layers. Furthermore, the legal framework for the action of the EU in the
field of education and vocational training, to which university teaching
notoriously belongs by a large part, is particularly conducive to a restric-
tive approach in issuing new rules by the common institutions.

Mentioning every limitation to legislative and non-legislative initia-
tives in the field of higher education, provided for in the EU primary
law corpus, would already make a long list. Taking into account the
discrepancies between the provisions regarding education and those
on training, specific restrictions include the obligation to limit the
Union’s action to encouraging cooperation®® and to supporting and
supplementing Member States’ actions,” the duty to respect national
responsibility for the content of teaching and training and the organi-
sation of higher education systems,?® the constraint on any EU action
to pursue specifically enlisted goals.’! Additional limitations exist
regarding the preservation of cultural and linguistic diversity,> the safe-
guard and enhancement of Europe’s cultural heritage,?” the respect of
Member States’ national identities,>* the prohibition of harmonisation
of laws and regulations,? the prohibition to supersede higher education
national competences®® and the impossibility to cover higher education
other than at the European level,” as well as the applicable principles
of subsidiarity®® and proportionality.?® The aforementioned Articles 13
(academic freedom) and 14 (right to education) of the Charter work as
further restrictions to the EU legislative and executive bodies.

Far from stating that no regulatory initiative can take place at the
European level, common normative guidance is indeed required by the
overall treaties framework applicable to higher education, in order to
attain the aims set therein to the fullest. Still, the point made here is
that, given a legal basis so influenced by such a multitude of limits and
deterrents, invoking legislative inactivity as a ground for legitimising a



Juridification, Judicialisation and Judicial Activism in Higher ... 111

creative case law by the CJEU appears highly audacious, especially when
post-secondary education matters are concerned.

Putting Tiles Together and the Sectoral Perspective

Two major, interconnected risks emerge from the above discussion of
concepts and terminology commonly employed when coming to the
Court of Justice’s role in the higher education sector.

The first risk is an excess of theoreticism. Assessing the general
parameters for evaluation of judicial activity and applying them to the
European case law on post-secondary education issues may easily result
in a focus on notions that seem, on one hand, rather descriptive, and,
on the other, possibly unrelated to one another. Of course, there is
nothing bad in this approach if it is functional to methodological con-
siderations on the analysis of case law, its impact on legislation and the
political agenda. Yet, it may cause some distress if giving the impression
of detaching those arguments from perceived reality—especially when
otherwise admitting that the influence of the Court’s jurisprudence on
educational management is huge. Unfortunately, the concepts analysed
before are often provided a different reading by different authors and in
any different situations they come into play. This brings about confu-
sion and misunderstanding, and calls for treating those concepts with
special care.

The second risk is that this discussion be one of a general kind. The
substance of the topics debated before belongs to a general theory on
judiciary, judicial activity and its relations with the other branches of
power. As such, one may pretend that they do not refer to the field
of higher education except marginally. It is true that various expla-
nations can be provided from a general viewpoint rather than from a
sectoral one, and arguments on judicial activism, judicialisation and
to a certain extent even on juridification seem to embrace an appreci-
ation of the legal system as a whole, as they even exceed the scope of
EU law framework. On one hand, though, a purely general approach
would be deceptive, since it would fail to recognise implications and
meanings which are specific to educational and academic regulation.
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This is particularly relevant for those characteristics which are tradition-
ally regarded as peculiar marks of the world of universities and other
higher education institutions: cultural, economic and social relevance;
processes of self-representation of society with respect to education;
autonomous and communitive organisation. These are the elements by
virtue of which this sector of policy is rightly depicted as a non-purely
technical one.

On the other hand, as this contribution aims to underline, the fact
that certain judicial outcomes observed in the higher education field
can be described as part of a wider picture sheds a different light on
them. Notably, it helps to understand that judicial activism is not to be
seen as an attack targeting the world of universities alone, but should be
intended as a transversal attitude of the Court of Justice and beyond.
Moreover, such an awareness does not impede stressing those concerns
which are specific to higher education instances.

Pondering the legality of the EU’s involvement in higher education,
Tomusk critically argues that the CJEU ‘seems to have adopted an ide-
ological approach to making justice in Europe’, not simply because of
the attitude to promote its own solutions to claims of integration in
education-related cases, but because its rulings appear ‘less driven by the
ideas of justice than the interests of a particular vision of the European
integration—federalism’ (Tomusk, 2011, p. 40). This speech resumes
one of the typical allegiances formulated against the Court (p. 80).
Nevertheless, a conviction sometimes emerges that, plain and simple,
no legal basis would exist for the Union’s initiative in higher education,
and as a result the whole EU’s action in the field would be abusive.
When a similar argument becomes the basic assumption lying behind
indisposition towards the Court’s job, then the global reliability of such
criticism is severely called into question.

A great effort has been made to stress the distinct and autonomous
nature of juridification, judicial activism and creativity, and judicialisa-
tion. The relationships existing among these phenomena are uneven and
often asymmetrical. Judicial activism and judicial creativity belong to
a same progression of judicial pro-activity, where a straight line should
however be drawn between those cases where the Court formulates
judgements which simply contravene what could be predicted by its
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audience, and those cases where it effectively delivers rulings which do
not find correspondence with the applicable legal basis. It is true that
judicial creativity can turn out to be a form of judicialisation of poli-
tics. This occurs when having a judiciary in a position to influence the
agenda of EU political institutions as well as Member States, and one
willing to use this position accordingly. At the same time, though, this
invasion of the legislature’s land is particularly likely to happen when
the judiciary is ‘politicised’. It goes without saying that this expression
does not refer to the fact that judiciary organs may share concerns for
those kinds of issues making the political headlines in newspapers.
Instead, ‘politicisation of the judiciary’ should be seen in a rather more
technical sense, as the adoption by judges of logics extraneous to their
compliance with EU primary law.

When tackling ‘competence creeping’, it has correctly been observed
that ‘[T]the use of ambiguous language, written in the most obscure
legal jargon, allows for diverse interpretations of the treaties’ and that this
‘enhances and reinforces the supranational role of the European Court of
Justice’ (Amaral, Tavares, Cardoso, & Sin, 2016, pp. 48, 52; Amaral &
Neave, 2000, p. 282). This fact, largely acknowledged with respect to pri-
mary law, matches with the observation that today’s universities increas-
ingly show a ‘hybrid’ nature which tends to place them in a position of
‘ambiguity’ regarding their status under secondary legislation, t00.4? This
strengthened role for the EU Court due to certain features in primary
and secondary legislation should be seen as a form of judicialisation con-
sisting, in its essence, of the conscious shift of decision-making power
from Member States (for primary law) and the common institutions
involved in the ordinary legislative procedure (for secondary law) towards
the magistrates. It is, therefore, a technique of implicit delegation.

Needless to say, the latter phenomenon, so pivotal in areas where a
consensus can hardly be reached either on general principles or on
detailed provisions, incorporates an inherent attitude to induce in the
Court a more active or creative standing, especially if reiterated as a gen-
eral blueprint of legislative drafting. The consequences of delegation-like
judicialisation can be far reaching and go beyond the single regulation
where more room for judicial discretion was intended to be left by
legislators. This process results in an enhanced readiness for activist or
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creative ruling on the side of the Kirchberg’s judges. This readiness, in
turn, highlights the availability of the judiciary as a systemic resource to
which the elaboration of case-tailored decisions in complex or conten-
tious topics can be entrusted. The nexus between the two aspects can
prove to be recursive.

While it has been argued that, in principle, juridification of academic
life is independent from performances by judicial bodies, and by the
CJEU in particular, it must be said that, almost by definition, a Court
acting as a ‘judicial legislator’ gives a crucial contribution to the norma-
tive environment and, thus, to the advancement of law on campuses,
too.

Furthermore, the perception may vary significantly depending on the
point of view we adopt to look at the whole picture. Juridification and
legalisation have long been important trends in higher education insti-
tutions, and continue to operate as factors of innovation. From the per-
spective of a post-secondary education administration, this fact is easily
seen as the true ‘distillate’ of everything said up to here, and as the only
distinguishable ‘morale’ at the end of the day. After many words, we
should not be surprised that a university manager perceives the implica-
tions of European judicial activism or of judicialisation at the EU level
just as phases of a wider fact, to be labelled as ‘juridification of higher
education’. Ultimately, it can easily happen that all legal directives com-
ing from outside the academic community, regardless of their source,
are viewed as belonging to one single corpus of rules which educational
establishments shall abide by.

On the contrary, it seems more intuitive to link critical assessment of
the Court’s role in post-secondary education to a perspective of general
governance of the sector. This coincides, concretely, with the national
government’s perspective. It is the Member State’s government who is
in an institutional position to supervise the activity of the EU institu-
tions, including the Court, and to spot abuses when they occur. It is the
Member State’s government who has the statutory right to intervene in
any proceeding in front of the Court of Justice and the General Court#!
and who shall be notified of each case lodged.

This discrepancy between the university and the governmental per-
spectives assumes a double meaning. A university whose only worry was
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the intensification of punctual obligations and legal requirements might
well be committed to its everyday delivery of educational and research
services, but would appear as an actor largely unaware of institutional
dynamics governing the higher education sector as a whole. Such an
academic establishment would therefore be dramatically alienated from
the prominent role which it would be supposed to perform in the pub-
lic arena according to the specific degree of independence recognised
to it. Perhaps, one could even conclude that an administration so cen-
tred on its own delivery would be unfit to bear the responsibility asso-
ciated with general educational planning and strategy. It is no surprise
that certain strategic and analytical functions are often assigned, within
the administration, to personnel attached to internal governing bodies
and specifically designated to attend to corporate, institutional and legal
issues.

Indeed, the efforts by single educational establishments to address
high level issues regarding higher education policy are paramount, and
are often expressed in networks and associations of universities with
national and continental reach. Yet, national governments remain the
first interface between the CJEU’s work and the internal reality of each
State. This suggests a second consideration: in a governance system fea-
turing academic autonomy among its cornerstones, the central adminis-
tration retains a set of competences renovated but still highly material.
If an autonomy-oriented governance, as it has been said before (see
p. 107) entails a certain ‘distance’ between the government, on one side,
and decisions taken on the ground by universities on the other, such a
distance also consists of an ongoing prominent role of central national
authorities in EU affairs. While autonomy is afforded to single insti-
tutions, in the framework of surveillance ‘from afar’, the government
retains its full role of national representative in front of the Union’s
instances. In this sense, it seems appropriate to view governmental posi-
tioning as a form of limitation of university autonomy when dealing
with high level policies. This is why any consideration about the role of
the Court of Justice and the need to preserve the Union’s institutional
balance belongs more easily to the perspective of governments than to
the one of academic establishments.
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Final Remarks

A thesis exists that the Court of Justice is not the ‘engine of European
integration’ anymore, but it has assumed the role of ‘guardian of the
constitution’ of the Union (Schwarze, 2013, p. 258). Even so, its cen-
trality seems not destined to fade, for also in this presumptive new
capacity the Court would function as a point of contact among differ-
ent EU and domestic institutional actors, and would provide a synthesis
in each new situation. In this regard, a paradigm is sometimes intro-
duced, according to which the essence of the Court’s work is to provide
a balance among diverging interests, and chiefly between the evolutive
pathway of an ever closer European integration, legally incorporated
by the attainment of the institutional aims set forth in the treaties, and
domestic interests of Member States on the other side (ibid., passim).

This thread of reasoning is borrowed from the experience with
national constitutional courts, which are today largely depicted as bal-
ancing interests, both in constitutional litigation concerning rights and
in cases of inter-institutional or centre—periphery conflict. Although we
have repeatedly referred to the proper performance of the judicial func-
tion as an ideal which the Court’s activity should be tending to, the very
idea of what the judicial function consists of is uncomfortably disputed.
The approach viewing the CJEU as balancing opposite interests is
plainly different from one centred on the punctual analysis of the legal
basis applicable to each case and, virtually, in a process of identification
with the judge’s position of interpreter of the norm (p. 96).

Namely, the divergence is not only theoretical. Comments of case
law laying on the assumption that the final aim of the Court should be
to strike a balance between domestic and Union interests, if read with
the glasses of the punctual legal analyst, result in a loud dissonance. It
immediately turns out that the proposed ‘best balance’ between existing
interests easily clashes with applicable provisions of law, or simply over-
looks to take the latter in full consideration?? and vice versa.

The two approaches, however, are fed by the complexity of the
normative material, on one hand, and of the extent of the area cov-
ered by it, on the other. These elements should be viewed, ultimately,
as the fertile soil enabling judicial activism to grow in Luxembourg.
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Nonetheless, the correlation between the importance of positive EU
higher education law, on the one hand, and judicial production in the
same area, on the other, is rather disappointing. Innovation brought by
the Maastricht treaty in the field of education and vocational training,
then transplanted to the Lisbon treaty, overtly covered post-secondary
education, both in the light of previous Court rulings and of explicit
primary law clauses. As from 2009, the entry into force of the Nice
charter in its new binding status has represented a wave of new life-
blood for European regulation on academic, research and educational
activity. As a result, an increase in the Court’s jurisprudence would be
expected on higher education issues, either through the lens of educa-
tion-tailored primary norms or through those regarding the internal
market when interacting with the newly drafted parameters.

This has not been observed in any remarkable proportion. Article
13’ academic freedom has never been activated, and Article 14 has
been inconclusively quoted only a couple of times (Case C-523/12 §19;
Case T-52/15 §107). A mine of information such as Articles 165 and
166 TFEU has largely remained a terrain cultivated by statutes com-
mentators rather than by barristers. Instead, the Courts judgements
touching higher education profiles have remained anchored to the tradi-
tional paradigms associated with such segment of law. Remarkably, the
prohibition of discrimination based on nationality features in the first
place. The attitude or resistance of the norms specific to higher edu-
cation to be used as basis for judicial review and, more widely, factors
promoting or hampering judicial proceedings in higher education are
points as relevant as still unattended. In this light, the viability and will-
ingness of the Court to expand the basis for its judgements, and to use
new parameters as autonomous references for decisions, is a hypothesis
deserving specific attention in future legal analyses.

Notes

1. Article 19, paragraph 1, sub-paragraph 1, TEU.
2. Villa Vauban, an elegant neoclassical mansion just outside Luxembourg’s
city centre, was the first seat of the Court, from 1952 to 1959.
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The concept of ‘supranational’ opposed to ‘intergovernmental’ can be
spotted, for instance, in Alec Stone Sweet (2011). The European Court
of Justice. In Paul Craig and Grdinne de Burca (Eds.), The Evolution of
EU Law (pp. 121, 134). Oxford: Oxford University Press.

See, just to cite a few, Takis Tridimas (1996); J. Bengoetxea,
N. MacCormick and L.M. Soriano (2001); Jiirgen Schwarze (2013).
Compare the use of the expression ‘majoritarian activism’ standing for
the systematic approach of the Court to label as a quantitative restric-
tion on imports any measure which is not shared by Member States,
by broad lines and at large, under the Cassis de Dijon case law. The
empirical analysis and formulation of this conclusion is carried out by
M.P. Maduro (1998, Chapter 3).

Im Zweifel fiir Europa’ Frankfurter Rundschau (Frankfurt, 7 December
1992). Commented in G.E Mancini (2000, pp. 31, 44).

A somehow sharp and effective overview of the Court’s activist case law
from the first landmark decisions to the first decade of the new millen-
nium can be found in De Waele (2010, pp. 4-9).

De Waele refers to three different ‘rounds of debate’ around the func-
tion performed by the Court of Justice and the related accusation of
‘judicial activism’ and of ‘running wild’. The first started in 1986 with
the study from Rasmussen (1986), the second in 1995 and the third
in the following year, where all the academic commentators engaged
in responding to the critiques raised by the others. De Waele seems
to aspire to inaugurate the fourth one. See De Waele (2010, p. 3) and
footnotes 1 and 2 therein. The notorious claim about the Court ‘run-
ning wild’ comes from Mauro Cappelletti (1987, p. 4).

In the recent press, see Kate Day (2016) and James Crisp (2016).

. On the impact of different and contrasting factors in the procedure for

the appointment of the CJEU judges and advocates general, including
the pivotal role retained by national governments in the selection pro-
cess, see Jean-Marc Sauvé (2013, p. 99), and the bibliography therein.
The attitude of a supreme court to conform to the limits of its man-
date, especially when bounded by a limited accountability to other
actors of the institutional framework, is discussed both in Arnull
(2006, pp. 27-32) and Stone Sweet (2011, p. 122).

Article 13, paragraph 1, TEU reads: “The Union shall have an insti-
tutional framework which shall aim to promote its values, advance
its objectives, serve its interests, those of its citizens and those of the
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Member States, and ensure the consistency, effectiveness and continuity
of its policies and actions. The Union’s institutions shall be: [...] the
Court of Justice of the European Union [...]". But compare paragraph
2: ‘Each institution shall act within the limits of the powers conferred
on it in the Treaties, and in conformity with the procedures, conditions
and objectives set out in them. The institutions shall practice mutual
sincere cooperation’.

Paul Craig and Grdinne de Burca (2011, Chapter 9, paragraph 3);
Mattias Kumm (2005). Episodes of conflict between the CJEU and
national tribunals did not involve national constitutional courts only,
but also judges at lower levels: Case 112/83 Société des produits de mais
SA v Administration des dowanes et droits indirects.

Article 3 paragraph 6, Article 4 paragraph 1 and Article 5 paragraph 2
TEU; Declaration 18 in relation to the delimitation of competences;
Article 51 paragraph 2 Charter of Fundamental Rights; declaration 1
concerning the Charter of Fundamental Rights of the European Union.
Declaration 17 annexed to the Final Act of the Intergovernmental
Conference which adopted the Treaty of Lisbon, signed on 13
December 2007, concerning primacy.

This idea is well represented, for instance, by the self-restraint observed
in the Court’s activity after the de facto loosening of the Luxembourg
compromise that had so heavily impeded a majoritarian competition
within the Council, and even more after the Single European Act; see
Arnull (20006, pp. 644—645).

Compare Shapiro (1999, pp. 321, 325), pointing out that judicial policy-
making ‘is successful in part because it is disguised, protected, and fur-
thered by a powerful, quasi-autonomous lawyer community with strong
ideological and material interests in protecting the judiciary’.

Compare Jan De Groof (2012a, pp. 25, 27), Jan De Groof (2009,
pp- 79-80).

Going back to the nineteenth century and a large part of the twenti-
eth, Kaplin and Lee (2013b, p. 6) observe: “Those in the higher educa-
tion world, moreover, tended to think of themselves as removed from
and perhaps above the world of law and lawyers’ and again, ‘Higher
education (particularly private education) was often viewed as a unique
enterprise that could regulate itself thorough reliance on tradition and
consensual agreement’.



120

20.

21.

22.
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24.
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26.
27.

28.
29.
30.
31.

32.
33.
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Compare, again: ‘Not only was the academic environment perceived
as private; it was also thought to be delicate and complex. An outsider
would, almost by definition, be ignorant of the special arrangements
and sensitivities underpinning this environment. William A. Kaplin
and Barbara A. Lee (2013a, vol. 1, section 1.2).

Interestingly, scholars have long underlined how an overabundant and
confused normative production is one of the factors, although not the
only one, contributing to the downward trend in the legislature’s repu-
tation, also in the educational sector. See: ‘In our time we find a strong
distrust of legislators and in the law-making process. In a certain way
we are familiar with some inconvenient consequences of legislative
action: too many laws and lack of coordination, sometimes the result
of political consensus, but not possible to implement in daily prac-
tice. That justifies proposals for de-codification, de-legalization and
de-regulation’. Antdénio Pedro Barbas Homem (2000, pp. 155, 161).
Failure to use appropriate interpretive tools is referred to by Kmiec as a
cause for judicial activism (Kmiec, 2004, p. 1473). Specifically, on the
legal reasoning and interpretation by the CJEU, see Bengoetxea et al.
(2001) and Arnull (2006, Chapter 16).

This eventuality was earlier discussed at p. 84.

Compare: ‘judicialization is spillover: it proceeds only to the extent that
specific feedback loops—connecting judicial law-making to policy pro-
cesses and back again—institutionalize as stable practises’ (Stone Sweet,
2011, p. 145). The analysis proposed by Stone Sweet, however, does
not focus specifically on cases of attribution of powers on purpose from
the Member States or common institutions to the CJEU.

Compare Roland Winkler (2005, pp. 60, 61-63).

Article 265 TFEU.

Case Tarantino and others v. Italy, no. 25851/09, 29284/09 and
64090/09, ECHR, 2013, partly dissenting opinion of judge Pinto de
Albuquerque.

Article 165, paragraph 1 TFEU.

Articles 165 and 166, paragraph 1, TFEU.

Articles 165 and 166, paragraph 1, TFEU.

Articles 165 and 166, paragraph 2, TFEU. See also Article 5, paragraph
2, TEU.

Article 165 TFEU; Article 5, paragraph 3, sub-paragraph 3 TEU.
Article 5, paragraph 3, sub-paragraph 3 TEU.
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34. Article 4, paragraph 2 TEU.

35. Article 2, paragraph 5, sub-paragraph 2, 165 paragraph 4 and 166 par-
agraph 4 TFEU.

36. Article 2, paragraph 5, sub-paragraph 1 TFEU.

37. Article 6 TEU.

38. Article 5, paragraph 3, sub-paragraph 1 TEU.

39. Article 5, paragraph 3, sub-paragraph 2 TEU.

40. See, for instance, Jan De Groof (2016, p. 117), paragraphs 5 and 7.

41. Articles 40 and 53, protocol 3 annexed to the Lisbon treaty.

42. See, for instance, the discussion in Schwarze (2013, p. 273).
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of Higher Education: Between Theory
and Practices of (Non)Integration

Amélia Veiga and Anténio Magalhaes

Introduction

The creation and consolidation of the European Higher Education Area
(EHEA) has been a privileged policy driver for European integration in
higher education. Research on the EHEA and on the Bologna Process has
shown that European integration has been developing at different rates
and paces (e.g. Heinze & Knill, 2008; Veiga, 2012; Veiga, Amaral, &
Mendes, 2008; Witte, 2006). European integration is a process led
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by the European Union that aims to combine into an integral whole
the industrial, economic, social, political and cultural dimensions of the
member states. In spite of its common use, the meaning of integration
is far from consensual and it is continually redefined (e.g. the Europe
2020 strategy for growth and jobs). In higher education, this redefini-
tion is being shaped by setting up of targets related to the principles of
competition, efficiency, competence-based education, developing ties—
regional, national and transnational—with the community, institutional
development of economic resources and responsiveness to industry-based
requirements for skills, research and retraining.

Differentiation is at the core of integration, and the literature on
European studies refers to differentiated integration (DI) as

the process whereby European states, or sub-state units, opt to move
at different speeds and/or towards different objectives with regard to
common policies. It involves adopting different formal and informal
arrangements (hard and soft), inside or outside the EU treaty framework
(membership and accession differentiation, alongside various differenti-
ated forms of economic, trade and security relations). In this way relevant
actors come to assume different rights and obligations and to share a dis-
tinct attitude towards the integration process — what it is appropriate to
do together, and who belongs with whom. (Dyson & Sepos, 2010b, p. 4)

DI developed at the national and sub-national levels involving time
scaling, the concern over bringing together heterogeneity of member
states, the assumptions on differentiating rights and obligations and
on the designing models of flexibility. DI as a theory aims to under-
stand both the decisions that are made by the states under the unanim-
ity rule, and the role of ‘state-level factors’ and ‘sub-systemic factors’
(Schimmelfennig, Leuffen, & Rittberger, 2011) in managing flexibility.
The theory of DI has been used to analyse the Bologna Process as a
vehicle of European integration in the field of higher education (Furlong,
2010; Veiga, Magalhaes, & Amaral, 2015). Bologna is a major case of
flexibility as variations and disparities between the member states, higher
education institutions and disciplinary areas are at the core of the polit-
ical goal to further European integration. The categorisation of different
forms or models of flexible integration, as proposed by the theory of DI
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(Holzinger & Schimmelfennig, 2012), was explored in a previous study
that brought to the fore inconsistencies between the EHEA as an inte-
gration project and Bologna as a set of differentiated integration practices
developed at the national and institutional levels (Veiga et al., 2015).

DI is construed, legitimised and justified by policy processes work-
ing under a pragmatic form. Practices of DI are policies embedded in a
range of discursive processes and instruments materialised in the social
contexts (Wodak & Fairclough, 2010). DI discursive practices compre-
hend practices and discourses as the latter actively and dynamically con-
struct, in a continuous interaction among the narrative, the audiences
and the contexts they share (Wagenaar, 2011), i.e. practices are dis-
courses and vice versa. The discursive construction of higher education
policies is a key to understanding the workings of the political processes
and their (in)coherences and contradictions.

This chapter assumes the theory of DI as a conceptual narrative to under-
stand practices of DI. Conceptual narratives are used by social scientists and
researchers to approach their subjects (Somers & Gibson, 1996) (e.g. sys-
tems, institutions, organisations, actors and so on). Narratives are construed
on the basis of discursive ‘constellations of relationships (connected parts)
embedded in time and space’ (Somers & Gibson, 1996, p. 59) and reflect
how discourses are appropriated by actors or institutions to make sense of
social action and the decisions actors make in social contexts.

To analyse the potential of the theory of DI to explain integration in
higher education, we start by identifying the features of this theory as a
conceptual narrative. In what follows, we analyse DI as a discursive practice
using the case of Bologna. Drawing on a meta-analysis of published research
about the Bologna Process, we argue that the explanatory potential of the
theory of DI is subsumed to its legitimising function in building the EHEA.

Differentiated Integration as a Conceptual
Narrative

DI emerged in the political science and European studies literature to
pinpoint a strategy of integration aiming to reconcile heterogeneity of

member states (Stubb, 1996). It refers to ‘the possibility for different
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member states to have different rights and obligations with respect to
certain common policy areas’ (Kélliker, 2001, p. 125) and it is expected
to be a means to achieve more integration in the long run (Kélliker,
2001). As a political strategy, it was translated into discursive practices,
i.e. policies and instruments, pushing forward, legitimising and justify-
ing the political processes of European integration. DI is also a theo-
retical endeavour that emerged as a heuristic construct to understand
European integration policy processes (e.g. European Monetary Union,
Schengen agreement).

Flexible integration mechanisms (flexibility or DI) are often used
interchangeably. Leo Tindemans used economic and financial contexts
to explain variation in the integration processes and the need to assume

flexibility in EU policy decision-making:

It is impossible at present time to submit a credible programme of action
if it is deemed absolutely necessary that in every case all stages should be
reached by all the States at the same time. The divergence of their eco-
nomic and financial situations is such that, were we to insist on this pro-
gress would be impossible and Europe would continue to crumble away.
(Tindemans, 1976, p. 20)

Variations and disparities between the member states are often asso-
ciated with the diversity of interests, the growing complexity of deci-
sion-making and diverging expectations with regard to integration
(Emmanouilidis, 2007). Literature also refers to cultural, institutional
and socio-economic factors as relevant for cross-national policy conver-
gence (Heinze & Kanill, 2008).

The theory of DI, as a conceptual narrative, convenes elements such
as ‘time’, ‘space’ and ‘matter’, often referred to as ‘variables’ in the liter-
ature, to give substance to the diverse strategies of flexibility (e.g. mul-
ti-speed: time, variable geometry: space, A la Carte: matter). In line
with Alexander Stubb, ‘the result is that flexibility has taken on its own
language, which is partly theoretical and partly practical’ (Stubb, 2002,
p. 27). As argued by Goetz referring to ‘time’:
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If we try to think systematically about the nature of the linkages between
time and differentiated integration, at least two facets deserve explora-
tion: the temporal properties of differentiated integration; and the ana-
lytical status of time in explanatory accounts of differentiated integration.
(Goetz, 2010, p. 67)

‘Time’ refers to the idea that each country is bound by agreement to
the common final objective of integration (Tindemans, 1976) and it
is used to manage the integration processes. In the theory of DI, it is
a key to identify who is responsible for setting a time scale for coun-
tries to reform. This responsibility extends beyond the nation-state as
judgments based on the supranational and cross-national comparison of
performance act as a lever for reform. Those countries most advanced
in reforming their own systems were also most advanced in the bench-
marking process. This form of comparison can be seen as a substantial
move both towards forging the concept of DI and, more to the point,
a fundamental change in the techniques, points of application and the
agencies in charge of setting up indicators of institutional performance,
administering and circulating them. The time element of DI emphasises
the operationalisation of national differentiation at the cross-national
level.

In the theory of DI, ‘space’ allows understanding permanent or irre-
versible separation between hard-core and lesser-developed integra-
tive achievements of EU countries with regard to specific policies (e.g.
Schengen Agreements). In turn, ‘matter’, allows for understanding strat-
egies whereby ‘Member States are able to pick-and-choose, in which
policy area they would like to participate, while at the same time hold-
ing only to a minimum number of common objectives (Stubb, 1996,
p. 285), as in the cases of the UK and Denmark with regard to the
European Monetary Union.

In the literature on European studies, an excess of terminology
(e.g. two-speed, multi-speed, step-by-step, strengthened solidarity, grad-
uated integration, hard core, variable integration, concentric circles, two-
tier, multi-tier, multi-track, two-track, ‘swing wing’, circles of solidarity,
variable speed, imperial circles, pick-and-choose, overlapping circles,
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structural variability, opt-in, opt-out, opt-up, opt-down, bits-and-pieces,
ad libitum integration, multilevel, two-level, restrained differentiation,
flying geese, magnetic fields, hub-and-spoke and many circles) highlights
the conceptual contested nature and underpins the debates on DI. DI is,
in this sense, a floating signifier ‘replete with terminological and seman-
tic confusion (Edwards and Phillipart, 1997, p. 1) (Dyson & Sepos,
2010b). A floating signifier is a sign that ‘different discourses struggle
to invest with meaning in their particular way’ (Phillips & Jorgensen,
2002, p. 28), contingent to contexts (Laclau, Mouffe, & Zizek, 1999).
The relationship between DI as a conceptual narrative and DI as a dis-
cursive practice triggers a mutual legitimating process between descriptive
and explanatory perspectives. While reinforcing the explanatory poten-
tial, practices of DI reflect a tactical ‘use of differentiation as a tool in
the pursuit of state interests in securing their power and influence within
Europe’ (Dyson & Sepos, 2010b, p. 12).

Katharina Holzinger and Frank Schimmelfenning (2012, p. 296)
further developed the elements of ‘time’, ‘space’ and ‘matter’ and
proposed 10 models of DI (see Table 1) based on polar dimensions
such as:

Table 1 Models of differentiated integration

Dimensions
1 Temporary | Permanent
2 Territorial Functional
3 Differentiaion at national-level Multi-level differentiation
Only inside
4 Only inside EU-treaties Also outside EU-treaties EU treaties | Also outside EU-treaties
5 EU-decision making Club-decision making (i nmental)
Alsonon- | Only member OnlY | po jurisdictions outside
Only member states v Also non-member states | member 1
member states states EU
states
6
1 2 3 4 5 6 7 8 9 10
X ! Core Europe, ) ) Optimal )
Multi- Multiple Avantgarde P Flexible Variable | Europe a la Flexible co-
Models | peed standards Europe Concentric | tegration eomet are | O | operation | O
P P circles 8 8 Y jurisdiction | P
Manyin | Insecondary | EMU, basic EMU;EEA; | Enhancedco- | Schengen | Bologna |Competence | EUREGIOS |No example
secondary law, e.g. rights charta | associated operation, allocation in
Examples law environmental states Bologna (at the Lisbon
policy start) Treaty
Grabitz | Scharpf (1999) | Clubvon | Schaubleand | Centrefor | Stubb (1996) |Dahrendorf| Fischerand | Holzinger | Freyand
(1984); Florenz (1996) | Lamers (1984) | Economic Policy (1979) Schley 2001 | Eichenbrger
References|  Stubb Research (1995) (1999) (1996,
(1996, 19997)
2002)

Source Holzinger and Schimmelfennig (2012, p. 298)
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1. ‘Permanent’ versus ‘temporary differentiation’ underlining that the
pursuit of European goals by member states can have different rates
and paces;

2. “Territorial” versus ‘purely functional integration’ bringing in the ter-
ritorial range of authority and control;

3. ‘Differentiation across member states versus ‘multi-level differentia-
tion’ underlining the role of institutions placed at different levels;

4. ‘Differentiation takes place within the EU treaties’ versus ‘outside the
EU treaties’ bringing in differentiation in the enactment of European
goals outside EU borders;

5. ‘Decision-making at the EU level’ versus ‘at regime level’ bringing in
the issue of legitimacy and the workings of non-hierarchical systems;

6. Differentiation ‘only for member states’ versus ‘also for non-member’

underlining the geographical blurring of borders.

It is interesting to note that nine out of the 10 models assume ‘per-
manent differentiation’, while ‘temporary differentiation’ is covered by
only one model, which might reveal the importance of the discursive
struggle to fix the meaning of DI as an explanation and legitimation
of the integration project. In fact, ‘permanent differentiation’ puts at
risk integration in the long run. In a previous work (Veiga et al., 2015),
we argued that these models hardly cover the complexity of the imple-
mentation processes of integration in higher education as the EHEA
cannot be explained by only one or two models of DI as proposed by
Holzinger and Schimmelfennig (2012). Actually, the authors built the
grid with polarised dimensions that do not conceal all the features of
policy enactment of the Bologna Process. Bologna was pointed to as
an example of Flexible Integration (at the start) and as Europe a la carte
model (Holzinger & Schimmelfennig, 2012). In these models, Bologna
is featured as ‘permanent differentiation’ (see Table 1). However, since
the deadline of 2010 was established to set up the EHEA, we might
question Bologna as ‘permanent differentiation’. Actually, the emphasis
on time landmarks induces a contradiction between ‘permanent differ-
entiation’ and ‘temporary differentiation’ that grounds the expectation
for higher levels of integration in the long run.
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As argued by Paul Furlong:

Differentiated integration is built into Bologna. The process now is mul-
tispeed, and variable in format. Participants have agreed criteria in HE
teaching standards, but they progress at different paces and in different
ways depending on a variety of factors. What will be important in future
developments in Bologna is how this differentiation relates to the aim the
‘Sorbonne Four’ shared at the outset, to use the approach to promote the
emergence of a small number of world-class universities. It is not clear
now to what extent Bologna can still help towards this aim. The differ-

entiated integration achieved so far is not what was envisaged in 1999.
(Furlong, 2010, p. 3006)

Bologna as a policy process is featured simultaneously by ‘differentia-
tion at the nation-state-level’ and ‘multi-level differentiation’, by ‘club
decision-making (intergovernmental)’ and ‘EU decision-making’, sug-
gesting that dichotomies should be replaced by a continuum between
the polar dimensions (Veiga et al., 2015). This underlines the contested
nature of the concept of integration and the struggle to fix its mean-
ing in higher education policy. As argued, DI as a conceptual narrative
brings together ideas, concepts and perspectives whose internal consist-
ency must be questioned.

The EHEA as a political endeavour is the ground on which different
discourses invest in feeding and fixing their meaning. The fixation of
the meaning of DI can be found in the tension between the integra-
tion discourse and the DI discursive practices. These practices might, or
might not, undermine the coherence of the integration project. This is
why it is important to look more thoroughly at the concept of flexibility
and its translation in the theory of DI as Europe a la carte, Multi-speed,
Variable Geometry, Flexible Cooperation to refer only these models.

DI as a conceptual narrative aims to explain the processes of differen-
tiated integration and at legitimising these very processes. On the one
hand, the theory of DI convenes ‘time’, ‘space’ and ‘matter’ to explain
the political management of non-integration. On the other hand,
the theory of DI is used to legitimise the process itself. Whether its
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explanatory potential is subsumed to its legitimising function is what
will be discussed in the next sections.

Differentiated Integration as a Discursive
Practice: The Bologna Case

The development of a EU system of governance ‘is the result of a pro-
cess guided by the logic and practice of differentiated integration’ (De
Neve, 2007, p. 504) also visible in the political coordination of higher
education. In spite of the fact that European higher education has been
assumed as an area of national remit, in the last 15 years, the EU con-
cern with the political coordination of the sector has increased. This
brought to the fore a multi-layered system of decision-making respon-
sible for enacting and taking stock of the processes of integration and,
simultaneously, persuading relevant policy actors at the national and
institutional levels to coordinate the fulfilment of European policy goals.

European higher education policies have been coordinated on the
basis of soft law, namely the Open Method of Coordination (OMC).
The Bologna policy framework, while prescribing the degree structure
as a recommended configuration, acts and responds to the beliefs and
expectations that actors have at the different levels. Bologna illustrates
what has been designated as framing integration as it

neither prescribes concrete institutional requirements nor modifies
the institutional context for strategic interaction, but affects domestic
arrangements even more indirectly, namely by altering the beliefs and
expectations of domestic actors. (Knill & Lehmkhul, 1999, p. 2)

This framing integration may put at risk the establishment of a more
complete and far-reaching Europe, as indeed Bologna has ‘resulted in
47 Bolognas with common traits’ (Rudder, 2010, p. 18). This process of
establishing the EHEA is a case of a practice of DI as Bologna policies
and instruments are discursively construed in the tension between fur-
ther integration and non-integration.
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The Bologna Process, although voluntarily enacted, has been sup-
ported at national and institutional levels and has been promoting
discretionary decisions and practices nuancing integration based on
flexibility. Actually, national agendas reflect, more or less directly, cul-
tural, institutional and socio-economic factors that might promote
integration or differentiation depending on the ‘cognition and percep-
tions concerning problems and their solution’ (Heinze & Knill, 2008,
p. 495). From the perspective of integration, the specificities of national
higher education systems emerge as ‘an illegitimate brake upon the
drive by Europe towards a multinational system of higher education’
(Neave & Amaral, 2012, p. 15). These national brakes correspond to
the enactment of national discretionary decisions and practices feeding
differentiated integration. Therefore, critical attention must be paid to
the fact that the theory of DI has pointed out Bologna as illustration of
the model of Flexible Integration (at the start) and, later, of the model of
Europe a la carte on the assumption that differentiation is a long-lasting
feature.

Promoting Bologna’s principles is foremost a primary responsibil-
ity of national institutions (e.g. governments) as they set up the legal
framework. However, higher education institutions transpose and inter-
pret the Bologna precepts according to their own priorities. As Johan
Olsen (2001) pointed out:

A major historic development in Europe is the emergence of differenti-
ated and partly autonomous institutional spheres with distinct logics of
action, meanings and resources. Each sphere legitimizes different partici-
pants, issues, and ways of making, implementing and justifying decisions.
(Olsen, 2001, p. 340)

Actually, at the institutional level, policy actors reconstruct policies, as
they adjust the policy framework to their own agendas (Veiga & Neave,
2013).

DI discursive practices at the national and institutional levels allow
legitimising both integration and differentiation as illustrated by the
Bologna case. However, as the theory of DI is not explicitly referred
to in the scholarship on the EHEA, it is necessary to look at other
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conceptual approaches to identify the role of ‘time’, ‘space’ and ‘mat-
ter’ in explaining and legitimising integration in higher education
research.

Conceptual Narratives Between Theory
and Practices

To establish the corpus of the meta-analysis, we built a database of the
scientific production indexed in Web of Science, using ‘Bologna process’
as a keyword. We collected 1,666 works and we have selected 25 arti-
cles on the basis of two criteria: number of publications in the journal
and its scope. The journals Revista de Educacion, International Journal of
Engineering Education and European Journal of Education published 34,
26 and 25 articles, respectively. On the basis of the scope of the jour-
nals, we have selected the European Journal of Education as it publishes
the results of European research projects and explores the key topics of
concern to policy makers and international organisations in Europe and
further afield. As the Revista de Educacién and the International Journal
of Engineering Education are either very much focused on the Spanish
higher system or on a specific disciplinary field, we assumed that
European Journal of Education would be more adequate for the purpose
of this chapter. However, it must be underlined that the Spanish case
can be later on used as a diagnosis case for the national/institutional
implementation of the EHEA and engineering education as a case of
teaching and learning reforms promoted by Bologna.

In this chapter, political coordination of European policies con-
venes ‘time’, ‘space’ and ‘matter’ as elements giving substance to the
workings of the EHEA. In the analysis, these elements are used as
analytical categories to examine the research on the EHEA. Between
1999 and 2016 (April), more than 1000 indexed papers were pub-
lished on the topic of the EHEA using a wide range of theoretical and
methodological frameworks. In this chapter, we undertook a meta-
analysis of the articles published in the European Journal of Education
(see Appendix 1) to identify how the conceptual narratives on the
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establishment of the EHEA mobilize their discursive elements to deal
with the issues brought about by ‘time’, ‘space’ and ‘matter’. In other
words, in the thematic meta-analysis, the tension between the major
goal of convergence and the institutionalisation of ‘flexibility’ is inher-

ent to the development of EHEA.

‘Time’, ‘Space’ and ‘Matter’ in the Analysis of the EHEA
‘Time’ and Flexible Strategies Towards Integration

In the surveyed articles, ‘time’ appears both as an instrument to man-
age the integration process of HE and as an explanation for the (non)
integration of higher education. Actually, the temporal properties of DI,
using Goetzs argument, focuses on ‘Sequencing—notably the order in
which member states assume political commitments and integrate into
the EU-wide institutional arrangements’ (Goetz, 2010, p. 67)—being
of central importance for the progress of Bologna in identifying which
states advanced first and which were the laggards. The initiative taken
by a core of member states (Germany, Italy, France and the United
Kingdom), in 1998, to build the EHEA based on comparable degrees,
aiming to promote student mobility and employability and making
Europe more attractive for non-European students, was expected to be
followed by other countries as a principle:

we argue that it comes as no surprise that all the countries representing
the ‘leading group’ in the development of national qualifications frame-
works are member states of the EU. They represent powerful systems that
have been central in creating images of the new architecture of higher
education. It appears unthinkable that Georgia, Turkey, Estonia and
Russia could have been among the ‘founding fathers’. This means that the
different nation-states may be embedded in the same cultural scripts, even
though how they act and the space of action offered to act upon are not
the same. This represents certain power relations that set the norms for
others as well as for oneself. (Karseth & Solbrekke, 2010, p. 573)
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Hence, the temporal properties of DI in the context of Bologna under-
line the political ‘time’ of the integration process in higher education
marked by countries’ power relationships. These relations reflect on the
speeds of policy implementation as there is the risk of losing political
momentum by the laggards:

there was increasing awareness of the gap between countries in the
North-West of the continent which implemented many higher education
reforms and other countries mostly in the East of the EHEA which strug-
gled to reform their systems. (Lazetic, 2010, p. 557)

Non-member states look at ‘time’ as a strategic approach for the project
of their integration in EHEA as they (e.g. Turkey) ‘do not want to risk
being left out” (Yagci, 2010, p. 589).

Furthermore, timing and speed are important when making use
of the OMC. The impact of the OMC methodology in the stocktak-
ing process, used to measure the progress of the implementation of
the Bologna Process, also raised the question of further integration in
higher education policies opening the way to accept a ‘soft’ notion of
convergence even if at the expense of some of the strategic objectives of
the Bologna declaration, such as the establishment of the EHEA (Veiga
& Amaral, 2009). Actually, as argued by Pauline Ravinet:

These tools and activities [OMC] are not officially binding, but they
are also far from neutral. They allow for comparison, and create effects
of socialisation, imitation, and shame — which can be powerful means
of coercion. These mechanisms are even more effective because they are
made legitimate by the myth of the Bologna Process as a mode of vol-
untary, extra-EU intergovernmental cooperation, in which obligations are
elastic, and elaborated collectively, not just by the four major European
powers. (Ravinet, 2008, p. 365)

Timing and speed are the key in the implementation process as, on the
one hand, they allow locating countries in the progress of Bologna and,
on the other hand, provide instruments for the pursuit in their integra-
tion process, as:
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Implementation according to development in other European countries
was certainly relevant for the progress of policy as discourse, which itself
stemmed from the forging of policy instruments based on normative and
cultural-cognitive dimensions. (Veiga, 2012, p. 383)

As argued, ‘time’ also assumed an explanatory account of DI. In the sur-
veyed articles, the political issues associated with the tension between
the assumption of ‘flexibility’ versus the goal of unity, are explained
using the concept of cooperation to justify both flexibility and further
integration. In fact, ‘flexible cooperation based on voluntary participa-
tion of 1999 slowly evolved into a system of monitored coordination’
(Ravinet, 2008, p. 365).

Additionally, the analyses of DI political practices underlined
the institutionalisation of flexibility endangering or challenging the
achievements in building the EHEA. Karseth and colleagues underline
that:

There is an embedded contradiction in the rhetoric of the policy docu-
ments: diversity on the one hand and a ‘common face’ and compatibility
on the other. (Karseth & Solbrekke, 2010, p. 571)

And Gornitzka reinforces that:

to understand the developments of such governance sites we should take
into consideration that periods of transition and attempts of coordination
can produce inter-institutional imbalances and invasions, but also contes-
tation and defence against intrusion (...) (Gornitzka, 2010, p. 544)

As recognised by Goetz (2010), DI must consider ‘time’ to better
understand it as a political strategy for deepening and enlarging the
EU. The analysis showed that one needs to consider a spatial differenti-
ation in time as, on the one hand, national contexts matter in the pace
of reforms. For instance, referring to Russia, Telegina and Schwengel

identified:



Differentiated Integration in the Field of Higher Education ... 141

a range of systemic factors influences the speed of internationalisation.
These include: substantial differences in the degree systems; the heteroge-
neous character of the educational system; the lack of a coherent strategy
for human resources development, supported by adequate budgets; the
misbalance between the graduation degree structure and the demands of
the national and global economies. (Telegina & Schwengel, 2012, p. 46)

In turn, different timings in developing the Bologna Process are justified
on the basis of national and political contexts. Within national systems,
there are specific institutional arrangements that influence the speed of
the reforms:

Turkey has almost doubled the number of its universities. 68 (almost
half) were established in the last five years. This created two speeds of
implementation of the reforms. The new universities developed according
to the Bologna reforms and are able to avoid many overlaps that older
universities are experiencing. However, many lack human and financial

resources and physical infrastructure. (Yagci, 2010, pp. 589-590)

‘Space’ and Flexible Strategies Towards Integration

According to Keating (2010), the spatial dimensions relevant to under-
stand the social, economic and political processes of DI are useful
taking into consideration the case of Bologna and the building of the
EHEA. ‘Space’ takes into account geostrategic issues (e.g. the enlarge-
ment of the EU), economic developments (e.g. the single market and
the mobility of labour and capital), national/cultural factors (e.g. spe-
cificities and domestic agendas), and political-institutional characteris-
tics (e.g. arrangements focusing on the emergence of institutions at new
spatial levels, above and below the state (Dale, 2007)). These dimen-
sions of ‘space’ open up new spaces ‘giving rise to a complexity that calls
for a differentiated response’ (Keating, 2010, p. 56).

In terms of geostrategy, ‘space’ is pointed out by West and Frumina
(2012) as representing moves from the Russian system towards
European standards. As a key element of the EHEA, the economic
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dimension of ‘space’ is underlined by Schmidt and Gibbs (2009) as an
imagined space. Actually, the common European framework for work-
based learning is legitimising the links between EHEA and the eco-
nomic sustainability of the EU:

An expanding network of interactive spirals is generated as university,
industry, and government promote economic development and academic
research. An entrepreneurial university created from this constellation has
missions which encompass and transcend any previous academic missions
of education and research, and which increasingly add economic develop-
ment on top of reproduction of the knowledge base and systematic pro-
duction of scientific novelty. (Schmidt & Gibbs, 2009, p. 403)

The national and cultural dimensions of ‘space’ appeared as key in the
articles we analysed (Ballarino & Perotti, 2012; Giret, 2011; Sin &
Saunders, 2014). On the one hand, they refer to national appropri-
ations and recontextualisation of the EHEA and of Bologna; on the
other hand, they assumed the national borders as a taken-for-granted
element of DI.

The reform processes of the degree structure, lifelong learning and
the political governance of the EHEA (e.g. institutional autonomy
and quality) are envisaged from within, i.e. from the configuration of
national contexts. For instance, the specificity of the Spanish degree
system is underlined (Mateo, Escofet, Martinez-Olmo, Ventura, &
Vlachopoulos, 2012) and the implementation of European Standards
and Guidelines (ESG) assumed to ‘recognise the primacy of national
systems of higher education and the importance of institutional and
agency autonomy within those systems’ (Stensaker, Harvey, Huisman,
Langfeldt, & Westerheijden, 2010, p. 579).

Furthermore, the centrality of national/cultural ‘space’ is visible in
the comparisons made between states:

We compare the vocational and higher education systems in France
and Germany as they implement endogenous reforms and respond to
the Bologna and Copenhagen initiatives. The effects of European poli-
cies seem to go deeper in Germany than in France, yet it is too early to
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measure all the (un)intended consequences of on-going internationalisa-

tion and Europeanisation processes. (Powell, Graf, Bernhard, Coutrot, &
Kieffer, 2012, p. 405)

As for the role of political and institutional dimensions of ‘space’ in DI,
the articles under analysis used this dimension to explain flexibility as
an instrument in practice:

In order to accommodate a wide diversity of higher education traditions
and cultures and overcome the fear of standardisation, the quality culture
offers flexibility within universities, in a particular context either at the
institutional, faculty, subject or programme level. (Gvaramadze, 2008, p.

454)

Moreover, diversity is assumed as a ‘principle’ guiding the develop-
ment of practices within the EHEA. In the case of quality, Gvaramadze
(2008) underlines that:

diversity of higher education is the main principle in implementing
the Quality Culture project—Diversity of higher education in this case
implies diversity of institutional profiles, missions as well as legal regula-
tory frameworks. (Gvaramadze, 2008, p. 445)

This concern with diversity is pointed out as a cornerstone for the devel-
opment of political coordination within the EHEA. Flexibility is to be
counterbalanced by more structured governance, aimed at further inte-
gration (Ravinet, 2008). At the same time, flexibility is convened to
explain the emergence of an (imagined) ‘space’ to manage DI as “The
Bologna Process provided a fine new platform because it was intergov-
ernmental and not subject to the constraining processes of the EU’
(Corbett, 2011, p. 49).

This (imagined) ‘space’ is built as constituted of new and rescaled
institutions and actors triggering the reconfiguration of (new) locations
for further integration. For instance, European higher education institu-
tions are
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positioned in a zone of tension between different understandings of their
role: between their cultural and economic role and between a utilitarian
and non-utilitarian idea of the university and between a national, regional
or global role. (Gornitzka, 2010, p. 535)

This relocation process impinges on the national and institutional contexts
as the articles surveyed underlined. The perceptions of the actors about
Bologna impact on their work and on their perceptions on the policy pro-
cess (Sin, 2012; Veiga, 2012). The role and the status of academics, stu-
dents and staff are relevant for the consistency of the EHEA. For instance,

the role of university lecturers is key to the success of European conver-
gence. It requires new habits and, above all, a change in the perception
of academics and their role. (...) The teacher’s job does not only consist
in the transmission of knowledge, but is also aimed at promoting learn-
ing skills, offering guidance and acting as a tutor. (Salas Velasco, Sanchez
Martinez, & Rodriguez Ferrero, 2012, pp. 463-475)

‘Matter’ and Flexible Strategies Towards Integration

According to Kolliker, ‘matter’ refers to issues of policy implementa-
tion, issue areas, and policies framing DI (Kélliker, 2010). These issues
encompass goals, instruments and drive justifications for the integration
processes. In the articles surveyed ‘matter’ is reflected in the identifica-
tion of issues that Bologna reforms brought to the front stage: peda-
gogical reform, lifelong learning and vocational education and training,
internationalisation, evaluation, quality and the strategic use of the
EHEA by non-EU countries.

The pedagogical reform appears as an issue at least in four out of the
25 articles analysed. On the one hand, the changes in the teaching and
learning processes are pointed out as a mean to promote further inte-
gration, i.e. to understand ‘the extent to which the perceptions [at the
institutional level] are contributing to achieving the policy goal associ-
ated with Bologna' (Veiga, 2012, p. 379).

On the other hand, the articles focus on the monitoring processes of
convergence:
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The evaluation of policy implementation dominated the context of prac-
tice of Bologna. The exercises (e.g., stocktaking) used assumptions of line-
arity of policy implementation giving primacy to the national level, while
from the perspective of those surveyed interaction between institutions at
different levels of analysis revealed the institutional level. In contrast, ped-
agogical considerations dominated policy interpretation in the surveyed
universities, thus reflecting the possibility of having distinctive policy
cycles of Bologna at different levels of analysis. (Veiga, 2012, p. 387)

Furthermore, lifelong learning and vocational education and training
appear as a policy driver of Bologna underlining the economic relevance
of higher education:

For most EU Member States, the WBL approach to learning and its
implications for the relationship between academic learning and learning
in the workplace present a tremendous challenge to the traditional con-
cept of knowledge acquisition through classroom and textbook learning,
which still prevails in higher education institutions. Much of the resist-
ance to the introduction of work-based learning programmes is due to
academia’s reluctance to accept knowledge acquired outside the university,
a reluctance which may be motivated by its claim for exclusive knowledge
transmission. (Schmidt & Gibbs, 2009, p. 408)

Nemeth (2010) also recognises the impact of this policy driver in the
national context:

In Hungary, higher education institutions have recognised a role for life-
long adult learning. Yet it is used to increase the number of students and
change structure through the Bologna reform. Another requirement of
lifelong learning is to work closely with the community and with eco-
nomic organisations and institutions. (Nemeth, 2010, p. 454)

Flexibility drives the national reforms and promotes DI across countries
and disciplines, e.g., economics (Salas Velasco et al., 2012).

The Process was thus interpreted flexibly and used as a reform lever in the
overhaul of the Portuguese higher education system. Not least, Bologna was
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creatively invested with a pedagogical dimension at a time when European
discourses still had a weak pedagogical focus. (Sin & Saunders, 2014, p. 539)

While looking at further integration, the articles also enlarge the scope
of pedagogical reforms to other political issues associated, for instance,
with the configuration of the degree structure and employability:

The recent Finnish policy discussions do consider the possibility of limit-
ing students’ access to master’s level studies after completion of the bach-
elor’s degree. Whether or not this course of action will be taken in the

future and the effect it will have on the graduate employment remains to
be seen. (Lindberg, 2014, p. 259)

One of the objectives of the Bologna Process was to boost the power and
the attractiveness of the EHEA, an objective closely linked to policies for
the internationalisation of higher education. This policy area is driven by
economic rationales, as attractiveness and competitiveness of European
higher education systems were acknowledged within the Bologna Process.
Simultaneously, it reinforced the functional imperatives related to the idea
of competition between higher education institutions. In the articles sur-
veyed, internationalisation appeared both as a political goal and as a stra-
tegic instrument for nations, higher education systems and institutions:

The effects of European policies seem to go deeper in Germany than in
France, yet it is too early to measure all the (un)intended consequences
of on-going internationalisation and Europeanisation processes. (Powell

etal., 2012, p. 400)

Internationalisation is also summoned as a strategic instrument for
non-EU countries:

As in Europe, the Bologna Process in Russia was driven by at least three
relatively independent agendas: the cultural, political and economic.
These three major impulses have generated specific reactions in Russian
society, illustrated by the directions of internationalisation: top-down and
bottom-up. (Telegina & Schwengel, 2012, p. 47)
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Another issue emerging from the articles surveyed is quality. The con-
tested nature of the concept is being dealt with by a pragmatic approach
narrowing its meaning to accreditation and quality assurance devices:

Specifically trained teaching and tutoring staff with high academic qual-
ifications as well as social awareness and human sensitivity must be
employed in this field. They must be familiar with both the concepts and
procedures of accreditation of prior experiential learning and European
developments in adult education and lifelong learning. (Schmide &
Gibbs, 2009, p. 408)

Evaluation also appeared as a political issue associated with the concept

of quality:

The new era of higher education requires the establishment of a com-
prehensive quality assurance system at every European educational insti-
tution. As part of this new system, universities and programmes must
demonstrate that their graduates have achieved a set of learning outcomes
in each discipline. (Mateo et al., 2012, p. 435)

Quality is also perceived by the non-EU countries as a strategy to cope
with the challenges of Bologna in the broader higher education land-
scape. This political issue plays a major role in driving and justifying
the adoption of quality procedures not explicitly aligned with the ESG.
These standards are to promote further integration of quality assurance
systems in higher education:

Russia has begun to develop procedures for carrying out regular, system-
atic and objective university evaluations that are comparable to those of
the UK’s Quality Assurance Agency for Higher Education: expanding
participation in international education also requires changes in the sys-
tem used to evaluate education quality. (West & Frumina, 2012, p. 51)

Finally, with regard to the strategic use of the EHEA by non-EU coun-
tries, there are two articles that underline Kolliker’s assumption that
‘when non-EU members adopt EU policies, a differentiated partici-
pation is the rule rather than the exception’ (Kélliker, 2010, p. 49).
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Even though the Bologna Process and the political goal of establishing
the EHEA was not originally an EU policy, but rather an intergovern-
mental initiative, it was perceived as having an echo beyond European
higher education, as it is the case of Ibero-America:

This analysis may lead us to think that the region is disregarding the
Bologna experience. However, if we observe the phenomenon more
closely, we see certain echoes of this process. Between 2004 and 2006,
the Tuning-Latin America project was developed to identify and exchange
information and improve cooperation between higher education insti-
tutions to promote quality, effectiveness and transparency (Gonzdlez,
Wagenaar, & Beneitone, 2004). A total of 62 institutions in 18 countries
took part in the project, motivated by the need to improve the compat-
ibility, comparability and competitiveness of higher education. (Tiana
Ferrer, 2010, p. 6006)

And in the United States, Adelman, analysing the US response to
Bologna, refers to the Tuning project as

the most felicitous entry point to the task of rendering the meaning of
degrees more transparent and learning-outcome oriented because it
involved faculty in the roles with which they identify most strongly, the
roles for which they were trained, and the roles in which they are organ-
ised: as instructors and researchers in their disciplines. Tuning is thus
< 3 . .

seen as a ‘bottom-up’ path to that portion of the Bologna portfolio that
addresses accountability issues in the US. (Adelman, 2010, p. 620)

Questioning the Added Value of Theory of DI in Explaining
Integration in Higher Education

In spite of the fact that the articles under analysis did not use the the-
ory of DI, their thematic meta-analysis showed that the research focus-
ing on the development of the EHEA highlight ‘time’, ‘space’ and
‘matter’. These elements of DI were a key to grasping the practices
and the explanatory potential of the theory of DI. Actually, by mobi-
lising theoretical frameworks such as institutional and organisational
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studies (Karseth & Solbrekke, 2010; Stensaker et al., 2010), governance
(Gornitzka, 2010) and governmentality (Karseth & Solbrekke, 2010)
theories, and the ‘triple helix’ metaphor (Schmidt & Gibbs, 2009), the
added value of the theory of DI is to be questioned.

While underlining the relevance of collaboration between industry
and the academy, the use of ‘triple helix’ metaphor emphasised a policy
issue that can be identified as ‘matter’. For instance, Schmidt & Gibbs
(2009), by convening the demands of economic pragmatism to pro-
mote the collaboration for further integration, underlined DI practices,
namely that:

As the documentation from the EU shows, there is an intense need to
develop skills and knowledge in the workplace where skills are used, as
well as in higher education institutions. This economic pragmatism of the
triple helix will encourage collaboration between industry and the acad-
emy which will spark changes in the form of knowledge that is created.
(Schmidt & Gibbs, 2009, p. 407)

In turn, Gornitzka (2010) mobilised the governance theories to under-
line how the political driver of a ‘Europe of Knowledge’ impacted on
higher education and other sectors. To this account, ‘space’ is brought
forward to emphasise the DI effects of rescaling governance activities:

European level differentiation can be observed in the organisation of
political administrative institutions, in the ideational underpinnings and
in the differentiated sets of instruments used for HEIs. (...) This has been
interpreted as a sign of sectoral differentiation at the European level that
has taken place incrementally and led to several governance sites that per-
tain to European HEIs, some directly, others indirectly. (Gornitzka, 2010,

p. 544)

Furthermore, Karseth and colleague (2010) looked at the policy issue
related to the development of national qualifications frameworks.
While recognising cultural differences across countries, in their study of
Scandinavian cases, they found that, beyond national and institutional
‘footprints’, there is a main political rationale driving reforms:
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(...) by drawing on Meyer’s approach, one can conclude that, although
we find national ‘footprints’ which need to be factored into the makeup
of national qualifications framework, they are all embedded in the same
transformation process which represents a scientised logic which con-
structs a rationalised and empowering script of action. (Karseth &
Solbrekke, 2010, p. 572)

Therefore, neo-institutionalism appeared as supporting research to
explain the processes of integration, while national and institutional
‘footprints’ justify flexible strategies of DI.

The analysis also revealed that the meaning of EHEA appeared simul-
taneously as a taken-for-granted objective and a political goal, and a
process to be governed at the European, national and institutional lev-
els (e.g. Gornitzka, 2010; Karseth & Solbrekke, 2010; Powell et al.,
2012; Ravinet, 2008; Salas Velasco et al., 2012; Stensaker et al., 2010;
Veiga, 2012). Furthermore, the EHEA emerges as possessing consen-
sual subjective or ideal value as it is viewed as (i) a reference for national
higher education reforms beyond Europe (e.g. the United States of
America and Ibero-America) (Adelman, 2010; Tiana Ferrer, 2010); (ii)
an opportunity for national and institutional strategic action envisaging
the political integration in the EU (e.g. Turkey and Russia) (Motova &
Pykko, 2012; Telegina & Schwengel, 2012; West & Frumina, 2012;
Yagci, 2010); and (iii) legitimating national specificities within the
EHEA (e.g. France, Italy, Germany) (Ballarino & Perotti, 2012;
Lindberg, 2014; Powell et al., 2012; Sin & Saunders, 2014).

Interestingly enough, 14 of the 25 articles focused on an instru-
mental perspective, confirming previous research that underlined the
pragmatic use of ideas in implementing the EHEA (Veiga, 2015). The
analysis identified policy drivers that ascribed meaning to the EHEA,
i.e. they assume issues of policy implementation, such as pedagogical
reform, lifelong learning and vocational education and training, inter-
nationalisation, evaluation, quality and the strategic use of the EHEA
by non-EU countries. Furthermore, three articles addressed specifically
the appropriation of Bologna (Ballarino & Perotti, 2012; Giret, 2011;
Sin & Saunders, 2014) to legitimate national reforms, on the one hand
and, on the other, to underline the weight of national specificities.
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The analysis also showed that the Bologna Process is shaped by dis-
cursive practices promoting a set of implementation tools: national
qualifications frameworks (Karseth & Solbrekke, 2010), quality
(Gvaramadze, 2008; Motova & Pykko, 2012), guidelines and standards
(Schmidt & Gibbs, 2009; Stensaker et al., 2010), learning outcomes
and evaluation systems (Mateo et al., 2012), changes of teaching meth-
odologies (Salas Velasco et al., 2012) and changes in the teaching lan-
guages (West & Frumina, 2012), the degree systems (Lindberg, 2014;
Powell et al., 2012), and the flexibility and informality as an agreement
and incentive-based approach (Lazetic, 2010).

Looking at the Bologna Process as a vehicle towards the EHEA, it is
visible that ‘flexibility’ challenges convergence within the EHEA. The
reason is that while the meaning of the EHEA is being fixed by the
instruments identified above, it turns it into a pragmatic endeavour hin-
dering the prime goal of higher education further integration.

Conclusion

This chapter analysed the potential of the theory of DI in the field
of higher education. As a conceptual narrative, it proposes mod-
els to explain flexible integration based on ‘time’, ‘space’ and ‘matter’.
Drawing on a meta-analysis of published research about the Bologna
Process, we aimed to question the relevance of the theory of DI in
explaining the processes of European integration in higher education.

Actually, the analysis on the basis of ‘time’, ‘space’ and ‘matter’ con-
tributed to understanding how the institutionalisation of ‘flexiblity’
serves better to justify and legitimate the EHEA as a process of (non)
integration. These findings are not in line with the theory of DI that
assumes ‘flexibility’ as the cornerstone of common policy areas, key for
more integration in the long run.

The theory of DI is a conceptual narrative more prone to legitimising
political practices of flexible integration rather than a consistent theoret-
ical framework to explain integration in higher education as a political
major goal. Actually, the analysis showed that the theory of DI is not as
helpful in explaining national and institutional integration; it appears
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to have little persuasive grip in promoting integration and, ultimately,
risks making (non)integration legitimate. Furthermore, the process to
fix the meaning of DI results from the tension between its strategic use
‘that domestic and European actors make of space and time’ (Dyson &
Sepos, 2010a, p. 350) and the need to provide a political rationale con-
cealing the European Union project and the national and institutional
agendas and priorities.

This chapter also emphasised how conceptual narratives stemming
from academic discourses and policy-making are interrelated. This is of
importance as it enhances a reflexive approach towards political coordi-
nation. Actually, since the knowledge about political processes changes
the course of the very policies, the narrative approach also contrib-
uted to put into perspective integration in higher education policy as a
dynamic process.
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The EC Communications, the Knowledge
Society and Their Influence Over Higher
Education

Alberto Amaral and Andrée Sursock

Introduction

This chapter examines a series of communications by the European
Commission (EC) to show how it shapes higher education policies in
Europe. Its starting point is the work of Martens, Balzer, Sackmann,
and Weyman (2004) who distinguish three dimensions of governance—
by instrument (e.g. issuing legislation), by coordination (e.g. organising
initiatives) and by opinion (e.g. generating visions and values that shape
policy-making). Because the EC is bound by the Treaty of Maastricht,
it cannot directly apply ‘governance by instrument’ in higher education
but can use the other two methods. After a brief historical overview that

A. Amaral (D<)

Centre for Research in Higher Education Policies (CIPES), Matosinhos,
Portugal

e-mail: alberto.amaral@a3es.pt

A. Sursock
European University Association, Brussels, Belgium
e-mail: andree.sursock@eua.be

© The Author(s) 2018 161
C. Sin et al. (eds.), European Higher Education and the Internal Market,
Issues in Higher Education, https://doi.org/10.1007/978-3-319-91881-5_6


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-319-91881-5_6&domain=pdf

162 A. Amaral and A. Sursock

describes the progressive engagement of the EC in higher education
policies, the paper assesses its growing capacity to shape opinions and
national and European policies through its influential communications;
it then turns to how universities have responded to these developments
through their collective representative body, the European University

Association (EUA).

Dimensions of Governance

Martens et al. (2004) distinguish three dimensions in governance: gov-
ernance by instruments, governance by shaping opinion, and govern-
ance by coordination. These dimensions correspond roughly to those
of the classification proposed by Bemelmans-Videc and Vedung (1998),
namely sticks (regulation), sermons (information) and carrots (economic
means). To what extent does the EC deploy these three dimensions?
Governance by instruments ‘encompasses the regulations to which
states need to adhere due to their membership in the organization’
(Majone, 1996, p. 230). This includes the capacity of passing legisla-
tion and the power of the purse, that is, the capacity to provide finan-
cial support. It is true that the Commission cannot resort to passing
European-level legislation as education is protected by the subsidiarity
principle (see Sin, Veiga, & Amaral, 2016). However, it can pass legisla-
tion in areas not protected by the subsidiarity principle, which have an
indirect influence over education, such as the Services Directive.
Governance by coordination is the ‘ability of an international organi-
sation (IO) to provide the means of organising and handling procedures
which promote certain initiatives in a policy field’ (Martens et al., 2004,
p. 2), which includes ‘managing, directing and speeding up programmes
and projects’ (ibid.). The role of the Commission in the implementa-
tion of the Bologna Process is a good example of governance by coor-
dination. Initially excluded from the Sorbonne meeting, and even not
allowed to sign the Bologna Declaration, the Commission was invited to
join the Bologna Follow-Up Group (BFUG) under the Swedish presi-

dency as it was necessary to have a coordination organ.
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Governance by opinion formation is the capacity of an IO to ‘ini-
tiate and influence national discourses on educational issues (ibid.)
by laying down a set of distinctive norms and practices, grounded in
what is desirable and appropriate (Henderson, 1993). It sets out the
role institutions should assume in developing and handing on those
norms that cause actors in a given community to switch to the logic
of appropriateness (March & Olsen, 1998). Given the Commission’s
restricted capacity of statutory intervention—passing European legis-
lation is not possible—the use of communications stands as an exhor-
tation and persuasion vehicle by which the Commission takes position
and exerts influence on member states’ higher education policies (Sin
etal., 2016).

In this chapter, we analyse how the Commission uses communica-
tions to govern by opinion formation. Communications make pub-
lic and promote the Commission’s vision for higher education and, as
such, are policy instruments based on information. Following Vedung,
information is not to be understood exclusively as objective knowl-
edge and facts; it also covers ‘judgements about which phenomena are
good or bad, and recommendations about how citizens should act and
behave’ (Vedung, 1998, p. 33). Keeling (2006, p. 209) described the
Commission’s discourse on higher education as ‘a widening pool of
“common sense” understandings, roughly coherent lines of argument
and “self-evident” statements of meaning about higher education in
Europe’—all features indicative of its normalisation.

A Brief History of European Law

European law has limited the prerogatives of the EC in matter of
higher education (it is not the case for research, which is not the focus
of this chapter, although this is addressed in passing). However, the
Commission has used available opportunities—particularly the Bologna
Process and the Lisbon Strategy—to shape and influence European
higher education policies.
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From the Treaty of Rome to the Treaty of Maastricht

The role of the EC in the definition and promotion of education pol-
icies has always been a contested matter. Initially, it was agreed that its
intervention would be limited to the area of vocational training (Article
128 of the Treaty of Rome):

Article 128

The Council shall, acting upon a proposal from the Commission and
after consulting the Economic and Social Committee, lay down general
principles for implementing a common vocational training policy capa-
ble of contributing to the harmonious development both of the national
economies and of the common market.

However, the rulings of the European Court of Justice considered that
higher education, in general,was also a form of vocational training. In
the Gravier and others vs. city of Li¢ge case (case 293/83), the European
Court of Justice referred to vocational education as follows: ‘any form of
education which prepares for a qualification for a particular profession,
trade or employment or which provides the necessary skills for such a
profession, trade or employment is vocational training whatever the age
and level of pupil or student’. In the Blaizot vs. University of Li¢ge case
(case 24/86), the Court maintained this sweeping definition of vocation
education, the only exceptions being ‘certain special courses of study
which, because of their particular nature, are intended for persons wish-
ing to improve their general knowledge rather than prepare themselves
for an occupation’.

These rulings of the Court, combined with the new possibility of
enforcing legal acts by majority vote, substantially increased the power
of the Commission in the higher education sector. The Commission
took advantage of this situation to present the Memorandum on higher
education in the European Community (European Commission, 1991).
This was probably too much for the Member States who feared an
increasing intervention of the Commission in what was traditionally an
area of national sensitivity (Gornitzka, 2009). Therefore, the Maastricht
Treaty, signed in 1992, reconsidered the idea of a common vocational
training policy and proposed instead:
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Article 126

1. The Community shall contribute to the development of quality edu-
cation by encouraging cooperation between Member States and, if
necessary, by supporting and supplementing their action, while fully
respecting the responsibility of the Member States for the content of
teaching and the organisation of education systems and their cultural
and linguistic diversity.

Article 127

1. The Community shall implement a vocational training policy, which
shall support and supplement the action of the Member States, while
tully respecting the responsibility of the Member States for the con-
tent and organisation of vocational training.

4. The Council, acting in accordance with the procedure referred
to in Article 189c and after consulting the Economic and Social
Committee, shall adopt measures to contribute to the achievement of
the objectives referred to in this Article, excluding any harmonisation
of the laws and regulations of the Member States.

The Treaty of Maastricht clearly protected higher education, which was
maintained under the exclusive political control of the nation state and even
excluded any attempt at the harmonisation of national laws and regulations.
However, in the late 1990s, the field of higher education policy came sud-
denly to the fore due to a number of initiatives such as the Sorbonne decla-
ration, the Bologna Declaration and, above all, the Lisbon strategy.

The Sorbonne Declaration, the Lisbon Strategy
and the Bologna Process

The Sorbonne Joint declaration on harmonisation of the architecture
of the European higher education system, signed by the four Ministers
in charge of higher education from France, Germany, Italy and the
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United Kingdom in Paris, in 25 May 1998, solemnly stated that
‘Europe is not only that of the Euro, of the banks and the economy: it
must be a Europe of knowledge as well’. Almost one year later, on 19
June 1999, the Bologna Declaration went further by stating:

A Europe of Knowledge is now widely recognised as an irreplaceable fac-
tor for social and human growth and as an indispensable component to
consolidate and enrich the European citizenship, capable of giving its cit-
izens the necessary competences to face the challenges of the new mil-
lennium, together with an awareness of shared values and belonging to a
common social and cultural space.

In April 2000, the European Council held a special meeting in Lisbon
to agree a new strategy for the European Union (EU), aiming to
strengthen employment, economic reform and social cohesion as part
of a knowledge-based economy. This became the well-known Lisbon
strategy, which promised to transform the Union into ‘the most com-
petitive and dynamic knowledge-based economy in the world, capable
of sustainable economic growth with more and better jobs and greater
social cohesion’ (Lisbon European Council, 2000). However, for some,
‘Lisbon looks like the quintessential contemporary utopia’ (Creel,
Laurent, & Le Cacheux, 2005, p. 4), while others (Iversen & Wren,
1998) argued that offering simultaneously employment, income equal-
ity and fiscal restraint was just impossible.

The emergence of knowledge-based economies makes a well-educated
workforce the major resource of the post-industrial society and explains
why the Lisbon strategy, aiming to implement a knowledge-based econ-
omy, had a pressing need to include a component of human capital
development (Lisbon European Council, 2000):

People are Europe’s main asset and should be the focal point of the
Union’s policies. Investing in people and developing an active and
dynamic welfare state will be crucial both to Europe’s place in the knowl-
edge economy and for ensuring that the emergence of this new economy
does not compound the existing social problems of unemployment, social
exclusion and poverty. Europe’s education and training systems need to
adapt both to the demands of the knowledge society and to the need for
an improved level and quality of employment.
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The Lisbon strategy was a heaven-sent opportunity, allowing the
Commission to play a more important role in higher education poli-
cies that were apparently protected from Brussels influence due to the
subsidiarity principle. This allowed the Commission to come back into
play after the initial flop of the Memorandum on Higher Education in the
European Community (European Commission, 1991).

In 2002, the European Council approved a Detailed work programme
for the education and training systems in Europe (European Council,
2002) aiming to bring ‘coherence to the various sectoral policies in edu-
cation and training while respecting the input and the particular focus
of each’ (European Council, 2002, p. 6). The programme had three
major strategic objectives: (a) improving the quality and effectiveness
of education and training systems; (b) facilitating the access of all; and
(c) opening the education and training systems to the wider world.
The Commission proposed the application of the Open Method of
Coordination' to education and training.

In parallel, the EC got involved in the Bologna Process, which
strengthened the role it could play in higher education and its capacity
to influence European and national higher education policies. This went
against the political expectations of those governments who tried to use
the Bologna process to overcome internal opposition to reform their
higher education systems. As explained by Martens and Wolf (2009),

some governments resorted to:

international organisations not only to pursue substantial policy goals but
also because it was in their strategic interest to use the intergovernmen-
tal policy arena to manipulate the existing distribution of formal insti-
tutional competencies in their domestic political systems. They thereby
sought to enhance the sovereignty of their respective nation’s executive
in order to outmanoeuvre domestic opposition to their own policy goals.

(Martens & Wolf, 2009, p. 77)

Contrary to expectations, the Bologna Process made the economic
rationale ‘more important than the political, educational and cultural
rationales’ (Huisman & Van der Wende, 2004, p. 350). Although the
boomerang of instrumentalising the EU was intended to strengthen
the initiating national governments at the expense of their domestic
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institutional opponents, it landed in economic territory ‘bringing a
new rationale of degovernmentalisation to policies of higher educa-
tion which is likely to weaken the role of government steering at all lev-
els, including the national level’ (Martens & Wolf, 2009, 87). And, as
argued by Huisman and Van der Wende, the EU exerted tremendous
influence, as ‘national views on the role of higher education gradually
grew closer—not necessarily intentionally—to the EC’s perspective’
(Huisman & Van der Wende 2004, p. 350).

Indeed, the Bologna Process was initially associated with the generous
idea of a unified landscape of European higher education, honouring
the European character of unity in diversity and looking beyond eco-
nomic objectives. In the words of Riittgers, ‘higher education has to
be connected to values... with the foundations of our western culture’
(Riittgers, 2013, p. 2). The Lisbon strategy, however, introduced an eco-
nomic rationale to the creation of the European Higher Education Area,
which ended up permeating the Bologna Process and distorting its loft-
ier inspiration.

The EC Capacity to Shape European Higher
Education: The Communications

Following the approval of the 2001 work programme (European Council,
2002), the Commission presented, in 2003, two communications:
Investing Efficiently in Education and Training: An Imperative for Europe
(10.01.2003) and 7he Role of Universities in the Europe of Knowledge
(05.02.2003). The first communication addresses the objective of ‘making
the most efficient use of resources’ set in the Detailed work programme on
the objectives of education and training systems (European Council, 2002),
and analyses the implications of the Lisbon European Council’s call for a
substantial annual increase in per capita investment in human resources.
This call was made more pressing by the 2010 work programme which
aimed at making the EU ‘a world reference for the quality and relevance
of its education and training and (...) the most attractive world region
to students, scholars and researchers’, an ambitious objective already pro-
posed in the Barcelona European Council (2002).
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Investing Efficiently in Education and Training:
An Imperative for Europe

The communication (European Commission, 2003a) recognises the need
to increase the level of investment in human resources, although it shows
that the gap between Europe on the one hand and the US and Japan on
the other results mainly from a deficit of private funding, public funding
being at the same level as in the US and higher than in Japan. However,
the communication discusses ways of making investment more efficient
by focusing on priority areas such as training and retention of education
staff, new basic skills, ICT, social inclusion, guidance and counselling
and avoiding inefficiencies such as high failure and dropout rates, grad-
uate unemployment, low achievement levels, excessively long degrees and
educational dead ends. Moreover, the communication considers that effi-
cient investment needs to be anchored in the European context, which
the Commission considers a critical factor for efficiency.

The Role of Universities in the Europe of Knowledge

The second communication (European Commission, 2003b) presents
a critical analysis of the problems of European universities which, in
general, have less to offer and lower financial resources that their coun-
terparts in developed regions of the world, such as the US and Japan.
The Commission proposes ‘to start a debate on the role of universi-
ties within the knowledge society and economy in Europe and on the
conditions under which they will be able to play that role’ (European
Commission, 2003b, p. 2).

The communication lists a number of problems such as lack of sufh-
cient and sustainable resources and a low level of private funding, lack
of efficient management structures and practices, lower capacity than
their American counterparts to attract students and researchers and to
offer post-doctoral opportunities, absence of career prospects for young
people from scientific and technical studies and difhiculties with trans-
disciplinary work. The Commission considers it is necessary to reinforce
the cooperation between universities and industries. Available data show
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that only a very small percentage of innovative companies consider
research institutes and universities as an important source of informa-
tion; the creation of spin-off companies is considered insufficient and
European universities in general do not have adequate structures for
managing research results.

The European university landscape is still very fragmented, with a
high level of heterogeneity, as it is primarily organised at national and
regional levels, which is a challenge for the capacity of the Bologna
Process to become an efficient instrument for organising ‘that diver-
sity within a more coherent and compatible European framework’
(European Commission, 2003b, p. 5).

The Communication recognises the importance of universities for the
Lisbon strategy and proposes several measures to make European uni-
versities a world reference, which include increasing the funding level
of universities and providing multiannual budgets; increasing the effi-
cient use of financial resources (decreasing dropout rates, avoiding mis-
matches between the supply and demand of qualifications, reducing the
excessive duration of studies and eliminating the disparity and condi-
tions of recruitment and work of pre- and post-doctoral levels); promot-
ing a more effective use of research results; increasing the quality and
efficiency of management; and promoting interdisciplinary capacity.

However, the document also contains some inconsistencies such as argu-
ing, on the one hand, that ‘the aims must be to bring all universities to the
peak of their potential, not to leave some behind’ (European Commission,
2003b, p. 16), while proposing, on the other hand, to create centres and
networks of excellence with the ‘concentration of research funding on a
smaller number of areas and institutions [leading to] increasing specialisa-
tion of the universities’ (European Commission, 2003b, p. 18).

Mobilising the Brainpower of Europe: Enabling
Universities to Make Their Full Contribution
to the Lisbon Strategy

In 2005, the Commission produced a new communication (European
Commission, 2005). This communication reiterates the argument that
‘European universities, motors of the new, knowledge-based paradigm,
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are not in a position to deliver their full potential contribution to the
relaunched Lisbon strategy’ (European Commission, 2005, p. 2) and
considers that European higher education faces three main challenges:
achieving world-class quality, improving governance, and increasing and
diversifying funding. And it concludes by proposing a modernisation
agenda for universities.

The document identifies a number of important challenges, some of
which had already been identified in the earlier communications, such
as the pressures for uniformity in several Member States, difficult access
of disadvantaged social groups to higher education, mismatches between
graduate qualifications and the needs of the market, high unemployment
rate of graduates in many European countries, administrative obstacles
to mobility, lack of interdisciplinary research, deficient cross-fertilisation
with the business community and society and a huge funding deficit for
both education and research. The Commission clearly abandons, how-
ever, the idea that no universities should be left behind by proposing
that ‘research should be a key task of the systems as a whole, but not
necessarily for all institutions’, leading to ‘an articulated system com-
prising world-renowned research institutions, plus networks of excellent
national and regional universities and colleges which also provide shorter
technical education’ (European Commission, 2005, p. 4).

The Commission suggests a number of measures, such as achiev-
ing the major Bologna reforms by 2010, in order to promote mobil-
ity; ensuring real autonomy and accountability for universities which
also need to be provided with new internal governance systems based
on reinforced professional management; recognising the strategic
importance of links with the business community; providing the right
mix of skills and competencies for the labour market to enhance the
employability of graduates; and reducing the funding gap. Other rec-
ommendations propose enhancing interdisciplinarity and transdiscipli-
narity, reinforcing the dialogue with stakeholders, rewarding excellence
to attract the best academics and researchers and making the European
Higher Education Area more attractive.

In 2007, the Council of the EU adopted a resolution on Modernising
Universities for Europes Competitiveness in a Global Knowledge Economy
(European Council, 2007). This resolution upholds the findings and

recommendations of the Commission’s communication.
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Supporting Growth and Jobs—An Agenda
for the Modernisation of Europe’s Higher
Education Systems

In 2011, the Commission published a new communication (European
Commission, 2011a), which does not contain significant new ideas. The
communication, referring to the Europe 2020 strategy, considers that
higher education ‘plays a crucial role in individual and societal advance-
ment, and in providing the highly skilled human capital and the articu-
late citizens Europe needs to create jobs, economic growth and prosperity’
(European Commission, 2011a, p. 2). However, it considers once more
that ‘the potential of European higher education institutions to fulfil
their role in society and contribute to Europe’s prosperity remains under-
exploited’ (ibid.). The Commission argues that to maximise the contri-
bution of higher education to smart, sustainable and inclusive growth,
a number of reforms are necessary to increase the number of graduates,
enhance the quality and relevance of human capital development, create
effective governance and funding mechanisms and strengthen the knowl-
edge triangle between education, research and business.

The Commission proposes a number of key issues for member states
and higher education institutions. These include increasing student par-
ticipation in higher education (attracting disadvantaged and vulnerable
groups), reducing dropout rates, increasing the number of researchers by
attracting more doctoral candidates and imparting research skills to the
existing workforce. Improving quality and relevance of higher educa-
tion is a recurrent theme closely linked to the need of aligning the cur-
ricula with labour market needs, occasionally involving employers and
labour market institutions in the design and delivery of programmes.
At the same time, researcher training also needs to be industry-relevant
and coherent with the needs of the knowledge-intensive labour market,
including the requirements of Small and Medium Enterprises (SMEs).
Mobility comes again to the fore with the aim to ‘attract the best stu-
dents, academics and researchers from outside the EU and developing
new forms of cross-border cooperation’ (European Commission, 2011a,
pp- 8-9). Creating ‘close, effective links between education, research
and business” (ibid., p. 10) is once more an objective associated with the
development of entrepreneurial, creative and innovative skills and the
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encouragement of the development of ‘partnerships and cooperation
with business as a core activity of higher education institutions’ (ibid.,
p. 11). Lastly, the theme of improving governance and funding is
addressed without new proposals.

The Communication also includes a reference to the EU contribution:

The Commission can support transparency and excellence through evi-
dence-based policy analysis. It can support mobility of learners, teachers
and researchers. It can support strategic cooperation between European
institutions and, in a context of increasing global competition for talent,
provide a common framework to support the interaction of European
higher education with the rest of the world. (European Commission,
2011a, p. 14)

The Commission equates evidence-based policy analysis with the imple-
mentation of U-Multirank, ‘a performance-based and information tool
for profiling higher education institutions’ (European Commission,
2011a, p.15). However, sometimes very poor results of U-Multirank
transforms this suggestion into a sad joke.? Mobility promotion encom-
passes the traditional ERASMUS and Erasmus Mundus programmes
and there is a proposal of a ‘European Framework for Research Careers’
(European Commission, 2011b), which is just another piece of
European bureaucracy. Fostering the central role of higher education in
innovation, job creation and employability will be regulated in the 2011
Strategic Innovation Agenda of the European Institute of Innovation
& Technology, while the Marie Curie actions will include a European
Industrial Ph.D. Scheme. As for internationalisation, the Commission
makes a pledge to explore the possibility of designing a ‘specific strategy
for the internationalisation of higher education’ (European Commis-
sion, 2011a, p. 21).

European Higher Education in the World

In 2013, the Commission issued a last communication (European
Commission, 2013), which ‘analyses the mutually beneficial oppor-
tunities offered by the broader international context and promotes,
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where appropriate, the use of European processes and tools to a global
audience’ (European Commission, 2013, p. 2). After considering that
many higher education institutions have defined internationalisa-
tion strategies primarily focused on student mobility, the communica-
tion argues that a comprehensive internationalisation strategy should
include three areas: ‘international student and staff mobility; the inter-
nationalisation and improvement of curricula and digital learning; and
strategic cooperation, partnerships and capacity building’ (European
Commission, 2013, p. 4).

To promote mobility the communication refers to transparency and
recognition of learning acquired elsewhere as a key priority, raises the
problem of rules on immigration of third-country nationals and pro-
poses to change ‘Directives 2005/71/EC (on the conditions of admis-
sion of third-country nationals for the purposes of scientific research)
and 2004/114/EC (on the conditions of admission of third-country
nationals for the purposes of studies, student exchange or unremu-
nerated training) to make it easier and more attractive for non-EU
national researchers and students to enter and stay in the EU for periods
exceeding 90 days’ (European Commission, 2013, p. 5). On the inter-
nationalisation and improvement of curricula and digital learning, the
communication refers to the need of integrating a global dimension in
the design and content of all curricula, increasing multilingualism and
widening the use of digital learning with a special focus on the emer-
gence of Massive Open Online Courses (MOOCs). Lastly, the com-
munication stresses the economic importance of international higher
education and suggests that European higher education institutions
should develop partnerships within and outside Europe, without ignor-
ing cooperation with developing countries. Reference is also made to
the importance of joint and double degrees.

The communication also refers to the EU contribution to the inter-
nationalisation of higher education by focusing on ‘increasing the
attractiveness of European higher education by improving quality and
transparency; and by increasing worldwide cooperation for innovation
and development through partnerships, dialogue and capacity build-
ing’ (European Commission, 2013, p. 11). On the first objective, the
Commission wants to improve the recognition of foreign qualifications,
increase cooperation in quality assurance and complement information
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to market Europe as a high-quality study and research destination.
Moreover, the Commission insists in presenting U-Multirank as a tool
to increase the transparency, comparability and benchmarking opportu-
nities between higher education institutions, despite the obvious flaws
of this instrument.

On the second objective, the Commission proposes to increase the
support of joint and double programmes and the establishment of knowl-
edge alliances, to pursue bilateral and multilateral policy dialogues with
non-EU countries or regions, to support international capacity-building
partnerships with non-EU countries and to strengthen evidence-based
policy-making in the field of international education (hopefully not using
U-Multirank).

The Position of European Universities

How did European universities respond to these developments? Two
types of documents from the EUA are analysed: the responses to spe-
cific Commission initiatives and the declarations arising from the EUA
conventions.

The EUA is an organisation of about 850 members (universities
and national associations of universities) located in 47 countries. Its
two decision-making bodies are the Council, which gathers the presi-
dents and executive heads of national associations of universities, and
the Board, which includes nine current and former university heads.
The association seeks to ensure that the voice of universities is heard
in European higher education policy discussions. EUA has reacted, on
behalf of its members, to some of the Commission’s communications
and responded to its consultation exercises. Both the responses to the
EC communications and the declarations resulting from the EUA con-
ventions are prepared by the EUA Board and approved by the EUA
Council. The conventions gather a good part of the EUA member-
ship; they take into account Bologna Process developments, EC policy-
making (on research) and pronouncements (on higher education) and
international developments in higher education. Thus, they have a
much broader scope and do not necessarily constitute a response to a

specific EC position.
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EUA's Positions

EUA’s founding convention took place in Salamanca in 2001, at a time
when the notion of creating European areas for both higher education
and research was still very new and before a wave of reforms increased
the scope of university autonomy in many European countries. The
convention affirmed the following four principles:

e ‘Autonomy with accountability’: given the autonomy deficit that
existed in 2001, the Salamanca participants voiced what seems like a
basic demand today, namely that ‘universities must be able to shape
their strategies, choose their priorities in teaching and research, allo-
cate their resources, profile their curricula and set their criteria for the
acceptance of professors and students’ (EUA, 2001, p. 7). This was
in line with the EUA’s mission statement at the time, which opened
with the aim ‘to promote and safeguard values and the case for uni-
versity autonomy’ (EUA, 2001, p. 1).

¢ ‘Education as a public responsibility’: this is about promoting access
and fostering education for personal development and citizenship ‘as
well as short- and long-term social relevance’ (EUA, 2001, p. 7).

o ‘Research-based education’: convention participants gave support to
the creation of a European Research Area and emphasised the link
between research and education.

e ‘Organising (the) diversity... of languages, national systems, insti-
tutional types and profiles and curricular orientation’ (EUA, 2001,
p. 7), i.e. finding the right balance between diversity, on the one
hand, and harmonisation and comparability, on the other.

Furthermore, the Salamanca convention identified ‘Quality (as) the
basic underlying condition for trust, relevance, mobility, compatibil-
ity and attractiveness in the European Higher Education Area’ (EUA,
2001, p. 8). These themes would resonate in subsequent EUA com-
munications. Thus, two years later, the Graz Convention developed in
more detail the Salamanca themes by stressing:
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(...) universities need (...) to ensure that they remain central to the devel-
opment of European society by:

e maintaining universities as a public responsibility,

consolidating research as an integral part of higher education,
improving academic quality by building strong institutions,

furthering mobility and the social dimension,

supporting the development of a policy framework for Europe in
quality assurance, and, of course,

* pushing forward the Bologna Process. (EUA, 2003a, p. 5)

Central to many of these aspects was the notion of institutional
autonomy.

The same year, EUA responded to the EC’s communication on 7he
role of Universities in the Europe of Knowledge (European Commission,
2003b) by emphasising the following aspects (and implicitly criticising
the EC document for its economic rationale):

(...) the role of the universities in the wider debate on the construction of
Europe, and the promotion of European values, culture and linguistic diver-
sity which we consider particularly important in the present international
environment. When it comes to building Europe and ensuring the well-
being of its citizens, we firmly believe that promoting cultural and social
innovation is as important as the purely scientific and technical progress
emphasised in the Communication. (EUA, 2003b, §2)

EUA criticised the EC communication for its loose use of the term uni-
versities, which, it argued, should be confined to the institutions award-
ing the doctorate, and for a skewed view of higher education systems
focused on a limited number of top research-intensive universities. The
association noted the imprecise use of international benchmarks and
the need for Europe to ‘develop a specific European approach, and its own
framework and models for its universities based on diversity, shared
European values, higher education as a public responsibility, equity and
access, the link between teaching and research, quality, inter-institutional
partnerships and networking (for joint degrees and research).
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EUA also pointed to the need of preparing carefully the enlarge-
ment of the EU (it should be noted that EUA members at the time
came from 45 countries in Europe) and laid down a picture of how
the system should look like: ‘the goal in Europe should be #o increase
the number of universities which are excellent in what they do in specific
areas, and not merely to concentrate more resources on an increasingly
limited number of institutions at the expense of the others’ (EUA,
2003b, p. 13).

While acknowledging the economic rationale (particularly for
the research activities), the EUA tipped the discourse towards a more
humanistic view of higher education and demanded—once again—
university autonomy, as well as a stable policy and funding environment
in order to ensure that higher education was capable of responding to
societal demands.

The Glasgow Convention, in 2005, marked a change in the EUA
Board. The new leadership expressed a clear commitment to strength-
ening the governance and leadership of European universities. This
was reflected in the title of the Glasgow Declaration Strong universities
for a strong Europe (EUA, 2005). This third declaration, like the first
two, underlined both a humanistic and instrumental view of higher
education:

Universities' multiple missions involve the creation, preservation, evalu-
ation, dissemination and exploitation of knowledge. Strong universities
require strong academic and social values that underlie their contribu-
tions to society. Universities share a commitment to the social underpin-
ning of economic growth and the ethical dimensions of higher education
and research. (EUA, 2005, p. 2)

In effect, the Glasgow Declaration appealed to policy-makers to ensure
the appropriate conditions for universities to deliver on their policy
agenda, as in the following statement for instance: ‘Universities are open
to working with society. Institutional autonomy and mission diversity
are essential prerequisites for ensuring effective engagement (EUA,
2005, p. 2). However, the Declaration also exhorted policy-makers to
focus on the ‘social dimension” when it stated:
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In refocusing the Bologna Process, universities undertake to give a higher
priority to the social dimension as a fundamental commitment, to
develop policies in order to increase and widen opportunities for access
and support to under-represented groups, and to promote research in
order to inform policy and target actions to address inequality in higher
education systems. (EUA, 2005, p. 3)

The EUA reaffirmed the need to provide research-based education and
welcomed the plan to create the European Research Council (ERC). It
implicitly acknowledged that this new player would be changing the
rules of the game and introduce more competition. Therefore, it recom-
mended that policy-makers recognise the importance of research activi-
ties for all universities:

Universities accept that there is a tension between the necessary strength-
ening of research universities and the need to ensure resources for
research-based teaching in all universities. Governments are called upon
to recognise the particular role of universities as essential nodes in net-
works promoting innovation and transfer at regional level and to make
the necessary financial support available to strengthen this process. (EUA,
2005, p. 4)

The Glasgow Declaration also stressed the need to invest at a higher
level in higher education. This issue became central two years later in
EUA’s Lisbon Declaration (EUA, 2007), which reiterated the same
themes as in Glasgow, albeit witha new emphasis on internationalisa-
tion. The latter theme received a more important treatment than before
(no reference in Graz, one reference in both Salamanca and Glasgow vs.
three paragraphs in Lisbon) as an acknowledgment that the EUA—six
years after its creation—was ready to play an active role internationally
and recognised the growing importance of both internationalisation and
globalisation for its members.

While expressing a commitment to democratic values (access and
equity), the EUAs Lisbon Declaration tilted to a somewhat more
instrumental view of higher education, although in speaking about uni-
versities in the knowledge society it purposely avoided referring to the
knowledge economy:
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The central task is to equip Europe’s populations—young and old— to
play their part within the Knowledge Society, in which economic, social
and cultural development depends primarily on the creation and dissem-
ination of knowledge and skills... Universities therefore look forward to
playing a pivotal role in meeting the innovation goals set by the Lisbon
Agenda and in particular through their commitment to the European
Higher Education and the European Research Areas. (EUA, 2007, p. 2)

University—enterprise partnerships also received a larger treatment in the
EUA’s Declaration, notably at the doctorate level:

University-business collaboration is a process of ‘Co-Innovation’ with
knowledge transfer seen as a core mission of universities. EUA will con-
tinue to work to improve the university-business dialogue including, for
example, in relation to doctoral programmes and in helping to develop
the EU-proposed European Institute of Technology (EIT). (EUA, 2007,
p-5)

The notion of collaborative doctorates was further promoted in the
Salzburg II Recommendations for doctoral education:

All stakeholders should engage in measures to facilitate cooperation
between providers of doctoral education and the non-academic sectors to
the mutual benefit of all partners. It is essential to create awareness about
the qualities of doctorate holders as well as to build trust between univer-
sities and other sectors. Such trust is, for example, built on formalised but
flexible research and research training collaboration between industry and
higher education institutions, including joint research projects, industrial
doctorates or similar schemes. (EUA 2010, p. 7)

By 2009, the impact of the financial and economic crises became
evident in many parts of Europe as universities in some countries
were starting to see drastic reductions of their budgets. The Prague
Declaration (EUA, 2009) was written under the responsibility of yet
again a new board. In the first part of the document, it targeted its mes-
sage to policy-makers asking them to take a range of measures to allevi-
ate the economic crisis, while “The second part of the Declaration sets
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out a long-term strategic agenda for universities identifying 10 factors
that will determine [its] future success’ (EUA, 2009, p. 3). To justify
continued financial support for higher education, the Declaration
started out by stating the ‘humanistic’ role of higher education:

through knowledge creation and by fostering innovation, critical
thinking, tolerance and open minds we prepare citizens for their role in
society and the economy and respond totheir expectations by providing
opportunities for individual development and personal growth. Through
research-based education at all levels we provide the high-level skills and-
innovative thinking our modern societies need and on which future eco-
nomic, social and cultural development depends. (EUA, 2009, p. 4)

Paragraph 2, however, appealed to decision-makers in setting out an
instrumental view of higher education and talking of universities as
‘motors for economic recovery':

... by striving for excellence in teaching, research and innovation, by
offering opportunities to diverse groups of learners, and by providing
the optimal creative environment for the talented young researchers that
Europe needs, universities are increasingly central to future growth and to

the consolidation of Europe’s knowledge society. (EUA, 2009, p. 4)

Two years later, the EUA membership met in Aarhus to celebrate
EUA’s 10th anniversary in the context of a deepening economic crisis
and at a time when the EC set out its 2020 agenda, driven by great
challenges (such as the energy crisis, the environment, etc.). The
Aarhus Declaration (EUA, 2011) echoed the structure of the Prague
Declaration by speaking about the humanistic view of higher education
in its first paragraph, and balancing it with the next one, which states
that universities are ‘motors for economic recovery’ (EUA, 2011, p. 1).
Now that the EC had identified the great challenges (European
Commission, 2010), and given the financial crisis, there was an urgent
tone to the Aarhus Declaration in appealing to governments to invest
in the future by investing in higher education. The universities for their
part committed to 11 goals, starting with ‘widening accessto higher
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education (EUA, 2011, p. 3). Many of these commitments had been
expressed in previous declarations but they found slight variations as
when the Aarhus Declaration spoke about the need to promote vibrant
academic communities and to provide attractive careers to all university
staff (EUA, 2011, respectively, pp. 3 and 5).

This was followed by the Antwerp Declaration (EUA, 2015), which
basically reiterated the Prague Declaration. Universities had been hurt
by the economic crisis; they could contribute to economic growth but
they needed a stable policy framework and adequate funding. EUA also
warned about growing funding disparities across Europe that hindered
Europe’s competitiveness and endangered the cooperation that was the
bedrock of quality higher education and research.

Finally, EUA’s response to the revision of the EU modernisation
agenda (2016) reiterated the same arguments about the growing dispar-
ities in Europe in the context of a weakened Union, the need to increase
funding of public higher education, and to be mindful of institutional
autonomy (which had been eroded through the economic crisis). It pro-
posed to focus on increasing access through lifelong learning and inclu-
siveness (notably of migrants and refugees), digitalisation of research
and learning, prioritising global citizenship, strengthening the link
between research and teaching, regional social and economic regenera-
tion, and international cooperation.

Observations About EUA

It is clear from the preceding analysis that EUAs positions have had
to avoid several pitfalls and overcome a number of constraints. The
Association has sought to reflect a consensual view of all types of uni-
versities (from the most research-active to those that lack that capacity)
that are the products of vastly different trajectories and political and
economic circumstances. Thus, on the hot-button issues, it has not been
unusual to have heated discussions within EUA’s decision-making bod-
ies that reveal a split between north and south or east and west. The
results have been statements that reflect a compromise between some-
what opposing views. Furthermore, EUAs positions have needed to
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avoid the charges that are systematically levelled at universities when
they oppose policies, however misguided these might be: that these are
defensive institutions, ivory towers, resistant to change, etc. Therefore,
many EUAs statements appear to be endorsing the hegemonic discourse
(i.e. an instrumental view of higher education) only to find that these
are balanced by other statements that promote a more humanistic view
of higher education.

To understand why the EUA’s discourse shows quite a bit of continu-
ity it is important to consider the changes that have occurred in Europe
since EUA’s creation in 2001. The most important change driver has
been the economic crisis, which has had an effect not only on higher
education budgets but also on European governance (with a renewed
struggle between the EC and the Member States). Perhaps, because all
the recent economic and political developments weakened the EC, its
initiatives have not been as ambitious as they were at the turn of the
twenty-first century and the Commission has tended to present the
same proposals in a recurrent manner. The nature of European policy-
making has been such that EUA has been bound to repeat over and over
again the same principles and reaffirm the same values. The continuity
in the message was also helped by continuity in the EUA Board mem-
bership for the past 15 years, with overlapping members who served in
two different boards.

Conclusions

The role of the EC in European higher education has gone through sev-
eral phases, with several ups and downs, but with the overall result of
creeping competence. As argued by Amaral and Neave:

Rarely does the European Commission concede defeat. Rather, it returns
time and again with new proposals for the same agenda, tirelessly quest-
ing for, and alert to, the favourable opening that will allow it to slip past
the sometimes lowered guard of member states whose opposition is nei-
ther persistent nor obdurate and still less systematic. (Amaral & Neave,
2009, p. 282)
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The Bologna Process and the Lisbon strategy were just two of those
favourable openings that have allowed the Commission to set a firm
foot into the European Higher Education Area despite the provisions
of the Maastricht Treaty. In this chapter, we have analysed one of the
policy instruments used by the Commission: its communications or, as
Bemelmans-Videc and Vedung (1998) call them, its ‘sermons’, which
can be either affirmative (encouragements) or negative (warnings).

The Commission is worried with ‘the perceived incapability of her
[Europe’s] universities to meet the fast-growing demand for higher-level
skills and competencies, and research-based commercial technolo-
gies’ (Olsen & Maassen, 2006, p. 3) and claims to know the recipe for
solving the problem: “The challenge for Europe is clear, but so is the
solution’ (Schleicher, 2006, p. 2). The solution lies in a new organisa-
tional paradigm, derived from the New Public Management and neo-
liberal reforms (Hood, James, Peters, & Scott, 2004) or, as argued by
Commissioner Figel: “We need a new model—we need something
which can demonstrate to countries where university models still hark
back to the days of Humboldt, that today there are additional ways of
doing things’ (Figel, 2006, p. 12). The proposed model ‘emphasizes
leadership, management and entrepreneurship more than individual
academic freedom, internal democracy and the organising role of aca-
demic disciplines’ (Olsen & Maassen, 2006, p. 8). However, there is lit-
tle hard evidence showing that New Public Management reforms have
successfully contributed to academic success (Amaral, Fulton, & Larsen,
2003, pp. 292-293).

The new model also proposes ‘the differentiation of the functions of
the higher education sector and the diversification of the activities of
the university’ (Dale, 2014, p. 25), ‘with the first element of the knowl-
edge triangle (skills, competences) being labour market-related and
‘inward-looking’ and the other two (interdisciplinarity and competi-
tion) research-oriented and operating in a global context, possibly to a
point where the differentiation of the sector becomes more likely” (Dale,
2014, p. 34). Or, as argued by Olsen and Maassen: “The Commission
also opens for a further separation of teaching from research and for
more differentiation and stratification among universities’ (2006, p. 9).
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The reform rhetoric pays far more attention to the knowledge
economy than to the knowledge society. The Commission has a utilitar-
ian view of higher education as a key element in a strategy of economic
growth and competitiveness (Sin & Neave, 2016). Higher education
institutions are supposed to supply the labour market with the grad-
uates having the skills needed for the short-term needs of the econ-
omy. Research is seen as producing direct benefits for society, which
explains the Commission’s preference for applied research. As argued
by Keeling, ‘a key message embedded in the Bologna objectives and
the EU’s research policy is that higher education leads somewhere—for
the individual and for wider society’ (Keeling, 2006, p. 209)—even if
Commissioner Figel felt the need to say ‘T don’t want to give the impres-
sion today that I see universities as a purely economic instrument’
(Figel, 2000, p. 10).

For Keeling, the Commission propagates a discourse that constructs
higher education as purposeful, its activities and outputs as measura-
ble and higher education institutions ‘as organisations like any other,
participating in and competing on an open market, and measurable in
terms which transcend the education sector’ (Keeling, 20006, p. 209).
This discourse leaves little space for other objectives of higher educa-
tion beyond the economic ones, as proposed by Newman—socialising
students for their role in society, encouraging social mobility and pro-
viding a safe place for disinterested scholarship and unfettered debate
(Newman, 2000).

The Commission was able to combine the Bologna Process with the
EU’s research agenda as indispensable ingredients of the Lisbon strategy,
which was reflected in a decisively economic-led agenda. Its policy texts
present a view of higher education where ‘knowledge is produced and
then traded’ while ‘education is presented as a product, the researcher
as a manufacturer, the student as a consumer, and ECTS credits as the
currency of exchange’ (Keeling, 2006, pp. 209-210). However, ‘the
Commission has still not articulated a coherent vision of European
higher education... Driving concepts such as ‘globalisation’, the rise of
the ‘knowledge economy’, the ageing workforce, international mobility
and the ‘information revolution’ are presented variously (and vaguely)
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as threats, as solutions and as context’ (Keeling, 2006, p. 215), which
makes the Commission’s argumentation frequently inconsistent.

Furthermore, the Bologna Process has lost momentum, particularly
since 2010. As this cooperation framework weakens, European higher
education has seen the growing importance of internationalisation and
global competition (partly signalled by the emergence of international
rankings). This makes the work of EUA particularly challenging, as it
tries to represent vastly different universities with different ambitions
and capacities. Nevertheless, the principles enunciated in Salamanca
have endured—autonomy, public responsibility, research-based edu-
cation and diversity—even when EUA has had to find a compromise
position, particularly with the deepening of the economic crisis. While
embracing the instrumental view of higher education, EUA has never-
thelesstried to hold on to these principles and to the humanistic values
of higher education. Now that the economic crisis has been replaced by
multiple political crises, the notion of global citizenship and a humanis-
tic view of higher education are reappearing as one of the best ramparts
to ensure a peaceful future and an opportunity to recognise the role that
universities—everywhere and together—can play in meeting this formi-
dable challenge.

Guy Neave (1995) warned about the risky nature of the activity of
prophets and seers, as too short-span prophecies run the risk of being
contradicted by reality, while too-long span prophecies run the risk of
being seen as irrelevant. Making predictions about the future of the
EU is indeed a risky business due to worrisome signs of disaggregation
(Brexit) and increasing signs of discontent of many of its citizens. The
economic crisis, the recent and still unsolved crisis of immigration,
a sense of incapacity to deal with terrorism, the rise of populist move-
ments against the Euro and even against the EU, the lack of solidar-
ity and, in many cases, the lack of political tact of the Commission, all
create a sense of discomfort. There is an obvious lack of confidence in
the capacity of European politicians and institutions to solve the succes-
sive crises and to transform Europe in the promised ‘most dynamic and
competitive knowledge-based economy in the world, capable of sus-
tainable economic growth with more and better jobs and greater social
cohesion, and respect for the environment.
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It is in this time of uncertainty and disaggregation that universities
may play an important role in the promotion of European ideals, offer-
ing a critical view of the present political difficulties and presenting
new and innovative solutions. In his inaugural speech at the celebra-
tions of the 900th anniversary of the University of Bologna, Giovanni
Agnelli (1988) argued that modern society is the final product of a sta-
ble relationship between universities and society and that our debt to
the university is visible in our level of civilisation and well-being. Neave
(1995, pp. 8-9) has written that ‘the university was in the world but
was not of it and that this detachment from society allowed the uni-
versity ‘to entertain a view on society and its own part in it, sub specie
aeternitatis—that is, from a long-term perspective. Put succinctly, the
university was the major institution through which society, before an
age of planning, viewed itself in a long-term perspective’.

However, to do this, the university must remain a social institution,
avoiding the trap of being transformed into a mere social organisation
(Amaral & Magalhaes, 2003). This means that the university needs to
avoid the trap of the Bologna Process that ended up promoting a util-
itarian view of higher education as a key element in a strategy of eco-
nomic growth and competitiveness (Sin & Neave, 2016), looking
instead to more sublime objectives.

Notes

1. The Open Method of Coordination is a soft law mechanism used in the
EU. The OMC does not produce binding agreements or rules and, as
argued by the delegation theory, may under certain circumstances be an
effective way for states to control their uncertainty over the future desira-
bility of legal rules adopted today (Guzman & Meyer, 2009).

2. U-Multirank produced some unbelievable results in the Portuguese case.
For instance, the best-ranked Portuguese university in research is a small
public institution where more than 50% of the Ph.D. programmes did
not get accreditation due to insufficient research production; and the
best-ranked school of medicine is an institution with recruitment prob-
lems of medical academic staff. In its first edition U-Multirank even
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placed a private university located in Porto as the worldwide leading
university in regional relevance, which is the result of poorly chosen
indicators. The indicator for regional relevance of publications is author-
ship by people from at least two institutions located in a radius of 50 km.
While that university publishes mainly in Portuguese and there are many
research institutions in Porto, one of the very regionally relevant poly-
technics placed in isolated regions near the border of Spain does not have
another research institution in a radius of 50 km. The indicator for fund-
ing considers the contribution of regional funds which, in the case of the
mentioned private institution, come from the fees of students who are
mainly local, while those public polytechnics get most of their budget
from the central government, as there are no regions in Portugal.
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The Expansion of Markets and the Rise
of Skills: Two Roads Leading
to the Same Place—Higher Education
in the Current Agendas
of the International Organisations

Alma Maldonado-Maldonado

Introduction

Current robust challenges to the idea of globalisation (not only
economic but also cultural and social) have not come from thinkers,
scholars or philosophers from the left or the right wings, but from
people who voted for very conservative politicians who, for example,
question the economic integration of countries. There are at least four
recent examples. Firstly, the Brexit vote in the United Kingdom on 23
June 2016 resulted in 51.8% of voters casting their ballots in favour of
leaving the European Union. Second, on 8 November 2016, Donald
Trump was elected as the 45th President of the U.S. in a shocking result
for many people inside and outside the country. Trump won with a very
aggressive political agenda on issues regarding immigration, free trade,
economic integration and globalisation in general. Third is the rise of
the ‘Alternative for Germany' (AfD) in the latest local German elec-
tions, which is an arch-conservative coalition that in the last elections
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(24 September 2017) won more than 13% of the total vote becoming
the first overtly nationalist party with an important victory in German
elections in over 60 years. The AfD is clearly against Angela Merkel’s
positions, who is well known for her support of the European Union,
her promotion of economic integration and her strategies to try to
solve the European immigration crisis (Mudde, 2017). Finally, France
held presidential elections in 7 May 2017, and the far right candidate
Marine Le Pen gained more votes for her political party (the National
Front) than in the past elections; in a period of five years, she doubled
the support of her political party from obtaining 17.8% of the national
votes to 35% (Schultheis, 2017). Le Pen has been recognised as a pol-
itician who uses hate speech against immigrants and what she defines
as the ‘enfettered’ globalisation, implying an opposition against the idea
of ‘open globalisation’ (Pasha-Robinson, 2016). The movements of the
far right or the so-called ‘alternative right’ (alt-right) are gaining unex-
pected electoral victories while employing hostile anti-globalisation and
nationalist messages.

In this context, the role of the international organisations [e.g. the
World Bank (WB), the United Nations Educational, Scientific and
Cultural Organisation (UNESCO), the Organisation for Economic
Cooperation and Development (OECD), among other], together with
other traditional stakeholders of globalisation (such as the Group of
Seven or the World Economic Forum), is questioned. International
organisations have been criticised for their participation in promoting
a certain paradigm of development, economic growth and worldwide
integration closely related to the free market. More specifically, inter-
national organisations have had an important role in shaping educa-
tional policies around the world, including higher education (Bassett &
Maldonado-Maldonado, 2009; Coraggio & Torres, 1997; Ilon, 1996;
Samoff, 1996). Considering the large diversity among the governmental
international organisations in terms of scope and mission, for instance
between those that provide financing and those that only offer ideas
and recommendations (e.g. think tanks), the understanding of what
their influence has been in education worldwide deserves much more
attention and research given their increasingly controversial presence.
The storm concerning their work did not reach its highest intensity
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when they were facing public protests in Seattle in 1999 or in Madrid
in 2002, but as Stephens (2016) summarises: “The liberal rules-based
system established after 1945 is under unprecedented strain, including
the role taken by Vladimir Putin in Russia, Marine Le Pen in France,
Nigel Farage in the UK among others’ (p. 9). Since all the international
organisations are post-war institutions, there is no doubt that they are
part of this umbrella of the questioned liberal rules-based system, and it
is an opportune time to critically examine their contributions.

The aim of this chapter is to discuss the current agendas of some
of the most relevant international organisations working on educa-
tion and particularly those that shape the higher education policy
agenda, mainly the World Bank Group [formed by five institutions:
the International Bank for Reconstruction and Development (IBRD),
the International Development Association (IDA), the International
Finance Cooperation (IFC), the Multilateral Investment Guarantee
Agency (MIGA) and the International Centre for Settlement of
Investment Disputes (ICSID)] and the OECD. The chapter contrib-
utes to the debate of their presence and future in the European (but
also in a worldwide) context. It is important to remember that while
the higher education sector is in the middle of ideological, political and
economic storms, it will certainly continue to be relevant for the future
of most societies; more specifically, these two international organisations
emphasise in some ways the role of higher education markets and skills
impacting the economic competence and growth of countries.

International Organisations: What Is Next
in Higher Education?

On paper, ‘education’ has always been important for most of the
international organisations but the amount of resources these inter-
national agencies truly invest in education is a different story. As it
is known, only development banks (e.g. regional banks such as the
American, Asian and African Development Banks and of course the
World Bank) provide loans, credits, grants and technical assistance.
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International foundations operate differently since they are non-
governmental organisations. In the case of the World Bank, in the
fiscal year 2016, education represented only 6.6% of the total IBRD
and the IDA lending (World Bank, 2016a). In the case of the Inter-
American Development Bank (IDB), it only allocated about 8% of its
budget to education in 2015 (IDB, 2016). The Asian Development
Bank (AsDB) reported having spent 4.3% on education loans and
about 4.1% on education grants (AsDB, 2016). Finally, the African
Development Bank (AfDB) reported having assigned only an esti-
mated 9.4% of its budget to the social sector, which may include
education spending (AfDB, 2016). But even organisations that do
not provide funds to education demonstrate similar trends in terms
of financing educational projects. For example, the only international
organisation that has the word ‘education’ in its name—UNESCO—
only spends about 18% on educational projects (UNESCO, 2014).
In the case of the OECD, human and social capital (where educa-
tion is included) represented 1.8% of the total final budget in 2015
and 3.8% of the total expenditure. The final budget of programmes
related to education accounted for 18% of the total OECD budget
and 14% of the total expenditure; the programmes included are the
Centre for Educational Research and Innovation, the Programme for
the International Assessment of Adult Competencies, Programme on
International Student Assessment and the Programme on Institutional
Management in Higher Education (OECD, 2016b). Independently
on who decides, the amounts provided to education and higher educa-
tion it is not only responsibility of the international organisations but
also of its boards and country member’s; however, these percentages do
reflect the place education has within these institutions.

One difference between the World Bank and other organisations is
that it periodically publishes an Education Sector Strategy (1995, 1999,
2005 and 2011). These documents, unlike the hundreds of publica-
tions by the World Bank, are considered strategic as they set priorities
for the organisation as a whole. According to Verger and Bonal (2012):
“The education sector strategies are probably the most outstanding pol-
icy documents contributing to positioning the Bank as the intellectual
leader of education reform in the field of development aid’ (p. 125).
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The Education Sector Strategy 2011 establishes the agenda for the next
20 years and stresses a change in the idea of ‘education for all’ towards
‘learning for all’ (World Bank, 2011). This slight shift in the policy edu-
cation agenda makes sense because of its implications for educational
effectiveness: learning is assumed to be something that can be meas-
ured. The World BanK’s positions on higher education have changed
historically, as do the policies of most international organisations.
These organisations are many things but static. The 1994 publication of
Lessons of the Experience by the World Bank (World Bank, 1994) placed
the institution at the forefront of key criticisms of the classic idea of
public universities. The document indicates that higher education insti-
tutions need to diversify, find other sources of financing besides pub-
lic funds, modify governance and improve evaluation and assessment
mechanisms. Then Peril and Promise (Task Force on Higher Education
and Society, 2000), written by external people but jointly published by
the World Bank and UNESCO, modified that position. This report
brought back the relevance of higher education for developing countries
and strongly criticised the most important approach used by the World
Bank to understand higher education: the rate of returns. Later, with
the publication of the report Constructing Knowledge Societies (World
Bank, 2002), the World Bank focused the discussion on the role of
knowledge as a main economic driver, which in many ways was implied
in the notion of ‘knowledge-based economies’ promoted by the OECD.
This summary of different positions on education by the World Bank
demonstrates that the term ‘learning for all’ is not accidental and its use
has many implications.

Wording is not used naively in the space of international educa-
tion and can generate some tensions, which occurred at the last World
Conference of Higher Education in 2009 organised by UNESCO that
debated whether higher education should be considered a public good
or not (Maldonado-Maldonado & Verger, 2010). In the case of the
World Bank, the organisation has preferred to use ‘knowledge’ instead
of ‘education’. Stiglitz—quoted by Olssen and Peters (2007, p. 336)—
argues that ‘knowledge is a public good because it is non-rivalrous, that
is, knowledge once discovered and made public, operates expansively to
defy the normal ‘law’ of scarcity that governs most commodity markets’.
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However, the debate over knowledge concerns the point at which it
materialises and acquires some value:

Yet once material embodied or encoded, such as in learning or in appli-
cations or processes, knowledge can be differentiated from the low cost of
its dissemination, resulting from improvements in electronic media and
technology, although there may be congestion effects and waiting time (to
reserve a book, or download from the Internet). (Olssen & Peters, 2007,
p- 336)

Indeed, Samoff (2012) points out that the World Bank regularly uses
the term ‘knowledge’ when in common language it means ‘informa-
tion’. In any case, the debate over the definition of knowledge currently
seems to be ‘learning’ and ‘skills’, which is discussed below.

In the case of the OECD, the organisation does not publish any edu-
cational strategy like the World Bank, but it does publish documents
with frameworks on educational reforms, such as the one on evalua-
tion and assessment that has been followed in studies in many countries
since 2011. More than learning, the OECD particularly emphasises
‘skills’ and has developed three instruments that target different popu-
lations in order to assess learning and the most important skills. The
first is the Programme for International Student Assessment (PISA),
which has become an instrument of global governance shaping many
educational reforms. Its latest edition in 2015 compares the assessment
of about 540,000 15-year-old students across 72 countries in the areas
of reading, mathematics and science (OECD, 2016d). The second
instrument is the Programme for the International Assessment of Adult
Competencies (PIAAC). Its first round took place in 2008 with the par-
ticipation of 23 countries, and it is currently conducted in 40 countries
with the participation of about 200,000 individuals between 16-
and 65-years old (OECD, 2016¢). PIAAC measures ‘the key cognitive
and workplace skills needed for individuals to participate in society and
for economies to prosper (such as literacy and numeracy skills and the
ability to solve problems in technology-rich environments)” (OECD,
2016c, para. 1). The third initiative has been the Assessment of Higher
Education in Learning Outcomes (AHELO), which currently is on
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a pause and perhaps it is a project that will not be implemented ever.
The purpose of AHELO is to have an assessment that ‘aims to be direct
evaluation of student performance at the global level and valid across
diverse cultures, languages and different types of institutions’ (OECD,
2017, para. 2). The test included three areas: generic skills, economics
and engineering. It was implemented in 249 higher education institu-
tions in 17 countries with the participation of about 4900 faculty mem-
bers and 23,000 students (OECD, 2017). The OECD’s Institutional
Management in Higher Education (IMHE) proposed AHELO in
January of 2010 which was an expensive project: according to Altbach
(2015, p. 2), its cost was about 10 million dollars and ‘this comes at a
time when the OECD has systematically cut its programming in higher
education by eliminating Higher Education and Policy, an excellent jour-
nal, and other initiatives’ (established in 1997 and closed in 2012).
Many questions about AHELO were concerned with how viable the
project was. The main problems reported in AHELO were: lack of stu-
dent interest in responding the tests; securing full financing, a represent-
ative sample and the appropriate time frame for the tests; making sure
to have an adequate translation of instruments; adapting to culture and
contextualise the tests (OECD, 2013). The OECD decided to close its
Higher Education Programme (IMHE) in December 2016, which was
substituted by a new one named ‘Enhancing higher education system
performance’. It has two components: benchmarking higher education
systems performance and in-depth analysis of higher education topics.
The reasons to not renew the IMHE and change the programme are
not clear but seem to be related to the need to offer better services to
the country members, develop a more relevant agenda and perhaps the
aforementioned problems AHELO experienced.

The Rise of Skills

According to the OECD (2016e, p. 18), ‘skills have become the global
currency of twenty-first-century economies, but this “currency” can
depreciate as the requirements of labour markets evolve and individuals
lose the skills they do not use’. The Secretary General of the OECD,
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José Angel Gurria, has also stated that ‘poor skills severely limit peo-
ple’s access to better-paying and more rewarding jobs’ (OECD, 2016e,
p- 3), and on the other side, ‘that future innovators and entrepreneurs
will require a large range of skills to be able to meet the demands of
the changing economy’ (Hoidn & Kirkkidinen, 2014, p. 7). The World
Bank also stresses the relevance of learning and skills; the best example
is the recent publication of the World Development Report focusing on
learning (World Bank, 2018).

The Bank suggests classifying skills in cognitive, social and behav-
ioural and technical areas (Bodewig et al., 2014). The World Bank has
expressed that every region is facing challenges in terms of skills and
most countries need to develop assessment systems, from Asia to Latin
America or Africa. The European and Central Asia region has been rec-
ognised as having a shortage of skilled workers, which has become an
important constraint (Sondergaard, et al., 2012). In particular, regard-
ing Eastern Europe and Central Asia, the World Bank classifies coun-
tries in groups in the following manner:

e Group 1: ‘Not started, very early stages, no, or rare participation in
international assessments’. This group includes Armenia, Azerbaijan,
Belarus, Bosnia and Herzegovina, Kazakhstan, Kosovo, Kyrgyz
Republic, Tajikistan, Turkey, Turkmenistan and Uzbekistan.

e Group 2: ‘Early piloting of own assessment instruments, some par-
ticipation in international assessments’. It includes Albania, Croatia,
Czech Republic, Estonia, Georgia, FYR Macedonia, Moldova,
Montenegro, Poland, Russian Federation, Slovak Republic and
Ukraine.

e Group 3: ‘Several years of experience with own assessments and reg-
ular participation in international assessments’. It includes Bulgaria,
Hungary, Latvia, Lithuania, Romania, Serbia and Slovenia.

e Group 4: ‘Several years of experience in measuring, analysing, and
making use of learning results to improve education policy’. The
countries in Eastern Europe and Central Asia do not have any coun-
tries in this group (Sondergaard et al., 2012, p. 10).

A recent OECD higher education project Enhancing Higher Education

System Performance considers the relevance of skills as the ‘intermediate
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outcome’ of the educational performance dimensions (OECD, 2016a,
p- 17). One important question is to what extent the promotion of
quality assurance systems implemented in Europe is related to the same
idea of skills promoted by the OECD. At least in both cases there are
continuous references to each other. In the last 30 years, the OECD
has worked on a major international study of evaluation and assessment
policies in school systems with heavy participation of some European
countries. In the preparation of country background reports, there
were 25 countries participating, 20 of which were European: Austria,
Belgium (Flemish and French), the Czech Republic, Denmark, Finland,
France, Hungry, Iceland, Ireland, Italy, Luxemburg, the Netherlands,
Norway, Poland, Portugal, the Slovak Republic, Slovenia, Sweden and
Northern Ireland (the UK). Only five European countries of those pre-
viously mentioned by the World Bank are also working with the OECD
in this project (the Czech Republic, Hungry, Poland, Slovenia and
Slovak Republic). Additionally, 11 European countries out of 20 have
presented a country review on the same project. Actually, the document
The State of Higher Education states that even when this framework on
evaluation and assessment is not directly related to higher education, it
has served as a background to discuss what to do in other educational
levels (Glass, 2014).

It is possible to say that the OECD’s conception on skills and their
evaluation coincides with that of the European Union than the World
Bank. There are many similarities between the OECD agenda, in
particular PISA and the Definition and Selection of Competencies
(DeSeCo) Programme, and the European Union agendas, specifically
the European national qualifications frameworks (NQS) developed in
39 countries and also the European Centre for the Development of
Vocational Training; all of them centre on the idea of skills and com-
petences. An OECD document actually uses the definition of skills and
competences from a document by the European Commission. Skills are
defined as ‘the ability to perform tasks and solve problems’ while the
authors seem more comfortable with the word ‘competence’, defined as:

the ability to apply learning outcomes adequately in a defined context
(education, work, personal or professional development). A competence
is not limited to cognitive elements (involving the use of theory, concepts
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or tacit knowledge); it also encompasses functional aspects (involving
technical skills) as well as interpersonal attributes (e.g. social or organisa-

tions skills) and ethical values. (Ananiadou & Claro, 2009, p. 8)

The European Higher Education Area (EHEA) currently consists of 47
countries with different political, cultural and academic traditions that
‘cooperate on the basis of open dialogue, shared goals and common
commitments (Yerevan Communiqué, 2015, p. 1). Indeed, the case of
European higher education not only becomes more complex because
part of the debate in the region has to do with academic mobility but
also goes beyond that to include the recognition of professional quali-
fications and the equivalence of professional education (Davies’ chapter
in this book). In many ways, the debate is concerned with the possibil-
ity of creating a European higher education market.

Some of the criticisms of the European Commission’s work are
related to its priorities. As Amaral and Sursock (chapter in this book)
point out that there is a utilitarian view on the purpose of higher edu-
cation and its role in terms of economic competence. Higher educa-
tion has been appreciated by its role producing graduates to supply the
labour market more than contributing to the common good of society.

Other chapters in this book discuss the meaning of these instru-
ments in Europe more in depth; what this paper stresses is the connec-
tion between the OECD’s and the European Commission’s discourse
on skills, and additionally that the analysis of higher education mar-
kets inevitably involves discussing skills (and competences). While
the OECD stresses the importance of skills, in its more recent World
Development Report, the World Bank (2018) decided to focus the
report on ‘learning’. The World Bank decided to put in the centre of its
flagship report a topic that is closely related to the ‘sustainable develop-
ment goals’, specifically the fourth goal—Ensure inclusive and quality
education for all and promote lifelong learning'—but also this report
is coherent with the Education Sector Strategy 2011 and its agenda of
‘learning for all’. In any case, some of the main international organi-
sations are paying more attention to what can be compared, tested,
showed, used and/or measured (learning or skills) than to how this
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knowledge is better taught or transmitted, the conditions in which such
processes take place or the characteristics of the actors involved, which
makes sense in terms of policy-making but not necessarily in terms of
creating a better understanding of the educational phenomena. The
conclusion seems clear for the World Bank and the OECD: A popula-
tion with better skills means a country can experience better economic
growth.

The Rise of Markets

The International Finance Corporation is the second largest World Bank
organisation (with 184 members) among the World Bank Group. The
IFC is ‘the largest global development institution focused exclusively on
the private sector in developing countries’ (IFC, 2017b, para. 1). Most
research on educational financing of international organisations focuses
on projects financed by the IBRD and the IDA (what normally is known
as ‘the World Bank’). Naturally, these two organisations have the largest
investments in development worldwide and are important in supporting
education at all the levels. However, this chapter analyses the role of a
more recent educational actor among the World Bank Group, the IFC,
whose role in private educational investment of the World Bank has been
less researched. Although the IFC was created in 1956, it did not have
a strong presence in education until more recently: Among the most
significant shifts in IFC work since 2000 has been the expansion of its
work in health and education, which grew from less than 1% of its total
investments, to 3% of the IFC’s portfolio in 2010’ (Mundy & Menashy,
2014, p. 17). The IFC was created when member governments became
concerned that multilateral lending agencies were not effectively sup-
porting private entrepreneurs. ‘The IFC also grew out of the belief that
economic development, and thereby poverty alleviation, was dependent
on a robust private sector’ (Robertson, 2012, p. 194). Based on the IFC
Annual Reports, the total commitments signed (also reported as ‘IFC’s
own account’ or in other cases ‘IFC or total long-term finance’) leave
no doubt about the robust budget investments made lately by the IFC.
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Unfortunately, it is not always possible to obtain the percentage or the
amount invested in education, as this was possible only in certain periods
(see Table 1); therefore, other data have to be inferred.

The percentage of the financing provided to education (and health)
was available only in nine years, so it is difficult to picture the total pro-
portions committed to these sectors. In these nine years (2001, 2002,
2003, 2004, 2005, 2007, 2008, 2009 and 2010), the total amount
invested in education reported was 67,376 million dollars (a bit more
than 67 billion). This represents only 2.09% of the total IFC commit-
ments or IFC account (or total long-term finance) dedicated to edu-
cation. Three problems of the IFC Annual Reports are: the amounts
reported by the IFC are inconsistent year to year and the IFC keeps mod-
ifying the amounts in every report (in this case, the most updated amount
was the one considered); the ways the information is presented changes in
the reports (the concepts used to describe the type of financing); finally,
the information about education and/or health is not always available.

The IFC can be described as the ‘private sector investment arm’,
which is playing a more central role in education as ‘an emerging mar-
ket' (Robertson, 2012, p. 190). An important principle of the IFC is
the estimation that the private education sector now has a market size of
over $400 billion dollars (IFC, 2010a). The World Bank actually recog-

nises this:

Individual private income is not the only source of funding for private
education providers, as multilateral agencies, bilateral agencies and gov-
ernment are also subsidizing and contracting with private sector schools
and colleges to provide education on their behalf. In case of some gov-
ernments this is done through Public Private Partnerships (PPPs). (IFC,
20102, p. 6)

Why is it important to pay attention to what the IFC has done? Two
quick answers: first it has to do with the fact that the IFC (which is part
of the World Bank) has been promoting the development of higher
education markets mostly in emerging economies that may have bet-
ter chances of growth and success than investing in poorer countries.

The World Bank (through the funding of the IBRD and the IDA) was
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Table 1 IFC total commitments and percentage invested in education (when

available). Period 2000-2017

Year Budget Amount Area Percentage  Millions of

identification (millions assigned dollars
of dollars,
latest year)

2000 Total com- 3909 Not available Not Not
mitments available available
signed

2001 Total com- 3934 Health 3.5% 137.69
mitments care and
signed education

2002 Total com- 3494 Health 1.71% 60
mitments care and
signed education

2003  Total com- 5037 Health 0.73% 37
mitments care and
signed education

2004 Total com- 5632 Education 0.17% 10
mitments services
signed

2005 Total com- 6449 Education 0.60% 39
mitments services
signed

2006  IFC's own 6703 Not edu- Not Not
account cation available available

reported

2007  Total com- 8220 Healthand 2.4% 197.28
mitments education
signed

2008 Total com- 11,399 Healthand 3% 341.97
mitments education
signed

2009 Total com- 10,547 Healthand 2% 210.94
mitments education
signed

2010 For IFC'sown 12,664 Healthand 3% 379.92
account education

2011 For IFC'sown 7, 491 No educa- Not Not
account tion sector available available

2012  For IFC's own 9, 241 No educa- Not Not
account tion sector available available

2013  For IFC'sown 11, 008 No edu- Not Not
account cation available available

reported

(continued)
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Table 1 (continued)

Year  Budget Amount Area Percentage  Millions of
identification (millions assigned dollars
of dollars,
latest year)
2014 IFC commit- 9, 967 No educa- Not Not
ments tion sector available available
2015  IFC commit- 10,539 No educa- Not Not
ments tion sector available available
2016  IFC commit- 11,117 No educa- Not Not
ments tion report  available available
2017  Total long- 11,854 No educa- Not Not
term tion report  available available
finance
Total 149,205

Source Annual reports of International Finance Corporation (2001, 2002, 2003,
2004, 2005, 2006, 2007, 2008, 2009, 2010b, 2011, 2012, 2013, 2014, 2015, 2016,
2017a)

already supporting countries like India, Indonesia, Mexico, Colombia,
Turkey and Tunisia (Maldonado-Maldonado & Cantwell, 2009), but
now the IFC’s work is more evident than ever. Second, these emerging
economies eventually will expand potential micro-markets of higher
education services when some of their students will look to continue
studying a graduate degree in developed countries and/or decide to live
in these countries (highly skilled migration). Today, developed countries
increasingly require highly skilled personnel and also need the active par-
ticipation of students from emerging economies to continue with their
work in some areas of basic research and graduate education (Cantwell,
2011). The development of a potential market for international students
who continue to look for opportunities to study in high-income coun-
tries has been profoundly studied in the past, including all its economic,
social, political and cultural advantages (Giiriiz, 2008).

From 2012 to 2016, the top five countries that received higher edu-
cation financing from IDA which serves the world poorest countries
were: India (receiving 27% of the total financing), Vietnam (14%),
Bangladesh (14%), Pakistan (11%) and Mozambique (2.7%). Two
regions obtained important funds from IDA: Western Africa (14%) and
Eastern Africa (6%) (see Table 2).
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Table 2 Projects financed by the IDA, World Bank (from 2010 to 2016)
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Country

No. of projects Money spent on higher

education (millions of
dollars)

Afghanistan
Bangladesh
Burkina Faso
Cambodia
Chad
Democratic Republic of
Congo
Eastern Africa
Ethiopia
The Gambia
Georgia
Ghana
Guinea
Guyana
India
Kosovo
Liberia
Malawi
Maldives
Mali
Mozambique
Nepal
Nicaragua
Pakistan
Rwanda
Senegal
Solomon Islands
Sri Lanka
Tajikistan
Tanzania
Tuvalu
Uganda
Uzbekistan
Vietnam
Western Africa
Republic of Yemen
Total

A aNUVTW

NNDa o aN=aN=Ul == aa N e s WW = s s

31.9
359.75
20
11.04
1.35
50

145
2.6
.825
7.8

2.8

8.6
12.04
720.18
.882
2.1
40.72
1.5
19.8
71.95
59.8
7.25
300
17.5
90.13
1
66.45
15

51

.6

1.3

35
376.79
105
12.62
2650.27

1.20
13.57
0.75
0.41
0.05
1.88

5.47
0.09
0.03
0.29
0.10
0.32
0.45
27.17
0.03
0.07
1.53
0.05
0.74
2.71
2.25
0.27
11.32
0.66
3.40
0.03
2.50
0.56
1.92
0.02
0.04
1.32
14.21
3.96
0.47

Source The World Bank (2016b)
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The top five countries that received financing for higher education
by the IBRD, which ‘provides loans and other assistance primarily to
middle-income countries were Colombia (18%), Costa Rica (17%),
Peru (13%), Tunisia (11%) and Chile (8%) (see Table 3).

There is another category classified as ‘others’, for which the top five
countries were Afghanistan (40%), Democratic Republic of Congo
(14%), Ghana (13.4%), Ethiopia (9.7%) and Kosovo (2.6%) (see
Table 4).

Data from the IFC indicate that since 2000 there have been 63
approved projects for colleges, universities and professional schools dis-
tributed in 27 countries, two regions (East Asia and Pacific Region and
Latin America) plus the West Bank and Gaza (see Table 2). The total
investment approved by the Board dedicated to these projects was 1.3
trillion dollars and loans represented 934.5 million dollars (World Bank,
2016b) (see Table 1). Because the IFC was created to support private
initiatives, the ‘higher end colleges’ are defined by the IFC (2010a) as:

Table 3 Projects financed by the IBRD, World Bank (from 2010 to 2016)

Country No. of projects Money spent only on higher education %
(millions of dollars)
Armenia 3 15.88 1.37
Brazil 1 50 4.34
Chile 2 88 7.64
China 1 1 0.08
Croatia 1 20.68 1.79
Colombia 2 202.5 17.59
Costa Rica 1 200 17.37
El Salvador 1 28.2 2.45
Indonesia 1 70.3 6.10
Kazakhstan 1 12.27 1.06
Macedonia 1 1.92 0.16
Mexico 1 56 4.86
Montenegro 1 7.99 0.69
Morocco 3 64 5.56
Peru 2 146.75 12.68
Romania 1 60.77 5.27
Tunisia 2 125 10.86
Total 1151.26

Source The World Bank (2016b)
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Table 4 Projects financed by the World Bank (others) (from 2010 to 2016)

Country No. of projects Money spent only on %

higher education (millions

of dollars)
Afghanistan 1 50 40.3
Africa 1 2.64 2.1
Democratic Republic of 1 17 13.7

Congo

Ethiopia 2 12.04 9.71
Ghana 1 16.61 13.40
Kosovo 1 3.22 2.59
Mauritania 1 1.98 1.59
Mali 1 2.5 2.01
Serbia 2 7.59 6.12
Somalia 1 2.8 2.25
Vietnam 1 .846 0.68
West Bank and Gaza 2 3.18 2.56
Western Africa 2 3.38 2.72
Republic of Yemen 1 .106 0.08
Total 123.9

Source The World Bank (2016b)

those private universities and colleges which aim to fill the unmet
demand for places in higher education that the State cannot afford to
finance. They are often not-for-profit and many are faith-based. Very
often the universities are reliant on foreign academic support and accredi-
tation of their programmes by a foreign university. (p. 12)

This definition assumes the incapacity of the State to fulfil the demand
of higher education, which is important to take into consideration.
According to Olssen and Peters (2007):

While some economists and policy analysts have argued that there are
new grounds for reappraising the role for the state in the knowledge econ-
omy (Stiglitz, 1999; Thurow, 1999), most governments have pursued pol-
icies that have followed a process of incremental and parallel privatization
designated to blur the boundaries between the public and the private,
learning and work. (p. 339)

Table 5 shows that Brazil is the country with the most IFC funding,
receiving 403.63 million dollars (30% of the worldwide projects).
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Table 5 Available details on projects financed by the IFC (2000-2016)

Country No. of For guar-  For loan For equity Total IFC %
projects antee (in  (in mil- (in mil- invest-
millions of lions of lions of ment
dollars) dollars) dollars) approved
(in mil-
lions of
dollars)
Argentina 2 50 20 1.4
Antiguay 1 30 30 2.2
Barbuda
Brazil 12 12.7 369.26 21.68 403.63 30.1
Chile 3 29.29 30 59.29 4.4
China 3 87.72 1.6 89.32 6.6
Colombia 12 38 38 2.8
Dominican 1 20 20 1.4
Republic
East Asia 1 61.89 61.89 4.6
and
Pacific
Region
Egypt 1 15.78 15.78 1.1
Ghana 1 2.5 2.5 0.1
India 2 .25 .25 0.01
Indonesia 2 19.03 19.03 1.4
Jordan 2 9.99 11.08 21.07 1.5
Kenya 1 7.4 7.4 0.5
Latin 1 65 65 4.8
America
Mexico 2 72.84 72.84 5.4
Morocco 1 7 7 0.5
Namibia 1 10.8 10.8 0.8
Nigeria 2 6.5 6.5 0.4
Pakistan 1 3.38 3.38 0.2
Peru 3 10 7 25 42 3.1
Philippines 1 3.99 16.22 20.22 1.5
Saudi 1 30 30 2.2
Arabia
South 2 20.93 20.93 1.5
Africa
Trinidad 1 5 5 0.3
and
Tobago
Turkey 7 111.5 111.5 8.3
Uruguay 1 5 5 0.3

(continued)
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Table 5 (continued)

Country No. of For guar-  For loan For equity Total IFC %
projects antee (in  (in mil- (in mil- invest-
millions of lions of lions of ment
dollars) dollars) dollars) approved
(in mil-
lions of
dollars)
Vietnam 1 7.5 7.5 0.5
West Bank 1 16 16 1.1
and Gaza
World 3 125 125 9.3
Region
1336.83
Total 183.57 934.5 248.76

Source World Bank (2016b)

Turkey is the second (8.3%), followed by China (6.6%), Mexico
(5.4%) and Chile (4.4%). The regions supported were in the follow-
ing order: World Region (9%), Latin America (4.8%) and the East Asia
and Pacific Region (4.6%) (see Table 2). More importantly, the top five
countries (Brazil, Turkey, China, Mexico and Chile) received 55% of
the total financing provided by the IFC dedicated to colleges, universi-
ties and professional schools with 736.58 million dollars.

Mundy and Menashy (2014) reported that the IFC investments in
education were still small, at about $500 million dollars over 11 years,
‘as contrasted to total lending of $5 billion for education form IBRD/
IDA in the single 2010 fiscal year’ (p. 22). However, more updated
research shows that in 9 years, the IFC’s commitments increased a bit
more than 1.4 billion (see Table 5). Still it seems interesting to compare
the World Bank educational lending (IBRD and IDA) in the following
fiscal years where there have been some considerable reductions such as
IDA lending from 2014 to 2016 or IBRD lending from 2012 to 2014
although it has been recovered in 2016. In general, the total lending
from the World Bank was 500 million dollars more than 2015 with
respect to the following year (2016) (see Table 6).
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Table 6 Total World Bank (WB) educational lending in millions of dollars
divided between the IBRD and IDA (when available)

2010 2011 2012 2013 2014 2015 2016 Total

IDA lending 1663 1666 2334 2057 1309 9029

IBRD lending 1296 1065 1123 1477 1754 6715

WB total 4945 1733 2959 2731 3457 3543 3063 22,431
lending

Source The World Bank (2014a, 2015, 2016a)

Table 7 illustrates another estimation based on the analysis of IDA
and IRBD funding exclusively dedicated to tertiary education compared
to the IFC.

The amounts presented in Table 7 are put into perspective when
compared to the total amount spent by the IFC since 2000, which was
1.3 billion dollars. This amount would represent only .89% dedicated
to higher education of the total IFC commitments (149.20 billion).
While there are difficulties in obtaining information for the same period
(2012-2016), the 2000 data provide some sense that this amount is
not minimal. Clearly the countries supported by the IFC are middle-
income economies with potential higher education markets. The
situation with India is interesting since the country receives the most
funding from the World Bank. Although India is part of the so-called
group of BRICS (Brazil, Russia, India, China and South Africa) its lim-
ited level of development has allowed it to receive funds from IDA until
very recently (see Table 2); also India does not receive financing from
the IFC given its legal framework and its restrictions to let the estab-
lishment of for-profit higher education institutions. Actually, the World
Bank recently decided to move its Lead Global Solutions Group on
Tertiary Education from Washington, DC to India where the person in
charge also will become the Lead Education Specialist for India which is
a noteworthy message of reorganisation within the international organi-
sation with respect to higher education.

The IFC’s higher education financing clearly supports the idea of
privatising higher education or at least a recognition from the World
Bank that the private sector may be more promising in responding
to the higher education demand than the public sector. According to
Shugurensky and Davidson-Harden (2013):
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Table 7 Funding exclusively to higher education by IDA, IRBD from 2012 to
2016 and by the IFC from 2000 to 2016

International organisation Millions of dollars Percentage of total investment
for all education levels

IDA (2012-2016) 1543.91 17%

IRBD (2012-2016) 1050.91 15.6%

Other (2012-2016) 123.9 Not available

IFC (2000-2016) 1336.83 Not available from that period

Source The World Bank (2014a, 2015, 2016a)

The Bank’s involvement with the International Finance Corporation
(IFC) and its “Edivest” initiative (IFC, 2002) supporting private sector
involvement in education in developing countries acts as a leveraging
mechanism for supporting a marketising and privatising agenda in educa-
tion systems globally. (p. 334)

Besides the recognition of how uncomfortable the concept of profit
can be in the context of globalised higher education (Fazackerley &
Worthington, 2007), the promotion of private higher education has
important implications in countries with large populations and emerg-
ing economies (see Table 5). Low-income countries or lower middle-
income countries do not represent a particular interest to the IFC in
terms of supporting their higher education development (Mundy &
Menashy, 2014), especially if the creation of higher education markets
requires more resources in both time and money than only supporting
some key private higher education institutions. Indeed, the interest of
the IFC to help these countries increase the private higher education
markets could be related to the following four aspects: (1) it is a profit-
able business; and (2) it is a way to ensure the production of necessary
graduates in these economies that respond to the skills' demands;
(3) it is recognition of some kind of failure of the public higher
education system; and/or (4) it is eventually a contribution to a larger
market of graduates from emerging countries where some of them may
become part of the highly skilled migrants that some developed coun-
tries continue to need.

These aspects might be part of the explanation (or at least they are
part of the context) to understand why the IFC announced in 2013
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a huge investment of ‘$150 million in Laureate Education Inc., giv-
ing the international development organisation a small stake in the
Baltimore-based global higher education company’ (5%) (Kilar, 2013,
para. 1). This amount represented the largest single IFC investment ever
and caused some surprises for that reason. Laureate reports a revenue
of 4 billion, still it ‘is eager to have the backing of an investor led by
members of international governments’ (Kilar, 2013, para. 3). Perhaps
the loan was less about money (although 150 million is a considerable
amount) and more about legitimacy. Laureate operates more than 70
institutions in 25 countries around the world and is the largest global
network of degree-granting higher education institutions and the larg-
est company to become a public benefit corporation, which is the way
they are defined legally. Their mission is to ‘deliver professional-oriented
programmes in a wide range of disciplines that generate strong interest
from students and provide attractive employment outcomes’ (Laureate,
2016, para. 2). According to Laureate, they have presence in all the
regions of the world: five institutions in North America, 30 in Latin
America, 15 in Europe (although it is only possible to identify 13; three
in the UK, two in Germany, three in Spain, one in Portugal, two in
Italy, one in Turkey and one in Cyprus), 10 in Middle East, 13 in the
Asia Pacific and two in Africa.

As Runde (2016) mentioned, the IFC ultimately made investments
that ‘helped expand higher education in developing countries while also
providing IFC a financial return’ (para. 9). Since the IFC operates in a
for-profit market they would not invest resources ‘into a poorly run or a
money losing company’ and as a consequence they also would not invest
in less profitable initiatives (Runde, 2016, para. 9). According to Kilar
(2013, para. 8): ‘Laureate is focused on expanding affordable, career-
creating higher education in emerging countries and often deals with
governments in its work’, and they ‘only invest in companies that will
help expand emerging economies’. A justification on why they invest
in such institutions has to do with the fact that they ‘offer accounting,
computer training, hotel management and general business degrees.
These schools skip the football stadium, don’t offer art history or soci-
ology, and stay away from campus politics (Runde, 2016, para. 6).
The students acquire skills to improve their lives and the lives of
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their families. Indeed, the IFC explains its work financing private higher
education using examples such as India where this sector ‘provides the
country with almost all its engineers and is also producing a growing
percentage of medical students. Even in the United Kingdom, private
providers dominate the market in postgraduate education in law’ (IFC,
2010a, p. 4).

Although the information of all the projects sponsored by the IFC
from 2012 to 2016 is not always available, there are some examples
of higher education institutions that received support from the IFC,
and naturally in most cases, they are for-profit institutions, companies or
enterprises (Table 8). Although the purpose of the IFC is to invest in pri-
vate entities that are able to have financial capacity to pay, it is interesting
to note the diversity of the institutions supported; some are old private
universities (some Jesuit) others are for-profit companies and others are
simply enterprises that invest in higher education. Unfortunately, the
lack of information about all the sponsored projects hinders a complete
analysis of the impact of the IFC in higher education.

What message does the IFC send by sponsoring these institutions?
In many ways, it suggests that they are betting very hard on the private
education sector with important implications, some of which are sum-
marised by Mundy and Menashy (2014, p. 6): ‘Private education provi-
sion is argued to expand a country’s capacity for service delivery when
government is low, especially when combined with demand-side financ-
ing that allows publicly funded students to go to private schools’. Under
this logic, it is believed that if there is competition between public and
private providers there will be more quality, efficiency, innovation and
diversity. Also, private education is presented as improving the size
and the conditions of middle class, and eventually as a way to blur the
distinction between rich and non-rich (Mundy & Menashy, 2014).

Again, the debate on the IFC and its work requires more research and
analysis. The relationship between the financing of the IBRD, IDA and
the IFC needs to be studied in depth, including the ways these organi-
sations relate. Another important aspect about markets and higher edu-
cation concerns the work developed by the World Trade Organisation
(WTO) since they are participating in the regulation of higher educa-
tion services. Even when the trade in commercial services is less than
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four trillion dollars (versus the trade of merchandises which is more
than 16 trillion) (WTO, 2016), we still need to learn more about the
details of the market and in particular the higher education services.
Researchers have studied how many countries and the European Union
have declared their commitments to opening their higher education
services; however, there is less knowledge about the actual commer-
cial transactions. This is definitely another pending aspect to continue
studying, especially in some of these middle-income countries that are
fiercely looking to expand their higher education markets. Some gov-
ernments feel pressure to develop higher education systems that are able
to produce learners who are ‘enterprising, agile and risk takers, on the
one hand, and engage the private sector in a wider range of education
activities (such as on-the-job training, publishing, technology initia-
tives and education provision), on the other’ (Robertson, 2012, p. 193).
Perhaps this is another explanation about why recent support to some
institutions has been through the IFC and not their traditional backers
(such as IDA and the IRDB). Perhaps the World Bank is moving from a
supportive attitude towards development through higher education to a
more neglecting attitude that will only support for-profit initiatives that
guarantee certain types of higher education services.

Final Remarks

Because international organisations like the OECD or the World Bank
cannot establish international regimes such as those related to sea lim-
its, nuclear weapons or commerce regulations (Kratochwil & Ruggie,
2001), the main activities they can do to influence policy is to produce
effective messages, coherent and well-grounded suggestions to their
members and shape the distribution and priorities of international aid.
The OECD looks to influence at a much more selective level and the
World Bank at a more extensive scale. However, Henry, Lingard, Rizvi
and Taylor (2001) considered that in some occasions the OECD devel-
ops policy recommendations that later the World Bank looks to apply
in developing countries. In any case, the success of the World Bank
and the OECD has to do with the way they construct and disseminate
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their knowledge, by publishing documents, reports, recommendations,
policies, conferences, networks and sponsored projects. This chapter
presented the case of two important issues: the relevance of skills (and
competences) and the development of the higher education markets
(mostly private) while highlighting the complexity of understanding the
internal changes that occur in these international organisations as well
as in their positions on the way higher education should be expanded.
These institutions have never been static.

Nevertheless, these are not only messages sent by international organ-
isations. These are two devices that outline the global governance of
education at two different scales: the financing and the comprehension
of education. As it has been mentioned before (Maldonado-Maldonado
& Cantwell, 2009), the multilateral and bilateral aid are influenced to
each other and they seem to follow similar tendencies so there is noth-
ing naive about the World Bank promoting private markets of higher
education in emerging economies. The World Bank could deny the way
they contribute to increase the development of higher education mar-
kets, especially when there are policy documents where they do not
necessarily embrace the relevance of for-profit higher education but
emphasise the importance of its regulation (Marmolejo, 2016; World
Bank, 2014b). Nevertheless, this chapter presents an analysis on financ-
ing data because it is also recognised that, one hand, there is a debate
on what the World Bank suggests to do and, on the other hand, there
is a discussion on how does the World Bank and similar organisations
decide to spend their money. The discourses can point at somewhere
but the financing indicates other directions. In this sense, there is a
smooth shift when the World Bank is leaving low-income countries to
look for funding to their higher education systems/institutions some-
where else (to other regional banks or international foundations). In the
case of the emphasis on skills to understand the educational processes
(particularly from the OECD), there are key implications on: what
policy makers pay attention when they design policies; what forms of
education and indicators are used to do worldwide comparisons and
ultimately how education is studied.

In sum, through its private arm (the IFC), the World Bank supports

the private demand-absorbing higher education sector and contributes
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to building a network of stakeholders that maintain it (Ball, 2012). By
focusing on the skills and competences over other ideas and possibil-
ities (such as educating citizens), these organisations give a particular
meaning and purpose to higher education and point out the type of
knowledge that can be measured and compared. It means that higher
education is relevant to train future professionals that actively partici-
pate in the labour market in certain countries. This short-term view
on higher education has been a consistent criticism to international
organisations. It could be considered a simplistic view but the World
Bank and the OECD are contributing to reaffirm this idea. Two differ-
ent indications of other ways to do things could be: (1) imagining the
World Bank seriously committing financial resources to promote higher
education beyond building markets in emerging economies and in other
poorer nations; (2) envisioning the OECD suggesting other forms of
valuing education in shaping public policy to promote alternatives of
what currently exists.

In addition to the criticisms of the role of international organisa-
tions from left wing parties and civil society’s organisations, there are
new critical positions about their role in the context of the criticisms
against globalisation. Therefore, one would think that international
organisations would be more open to diverse voices but perhaps it is
only a naive request. Two organisations such as the World Bank and
the OECD have to respond to their members, investors and clients,
which may explain why, at the end, the financing provided to educa-
tion is not very impressive. But another key consideration is to what
extent these organisations are willing to discuss their agenda. Are these
institutions ready to debate the real budget provided to their educa-
tional activities and/or loans and credits (to each level of education) and
the policy implications given the type of knowledge they value? Or is
there an obstacle to do that given their own organisational constraints
and bureaucratic structure? Or do their interests and agendas simply lay
elsewhere?

More than ever it is clear that the scaffolding of globalisation
seems weak; perhaps it is time for some of their ‘architects’ to also pay
more attention. Higher education is far too important to solely allow
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international governmental organisations to constrain it to its economic
impact in countries. This may be a good time to start magnifying its
social benefits to all nations despite how much potential they have or
how rich or poor they are.
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The Bologna Process and the Unachieved
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Introduction

The Bologna Process was launched in 1999 when the higher education
ministers of 29 European countries signed the Bologna Declaration
(currently with 49 signatory countries). Its ultimate objective was to
create the European Higher Education Area (EHEA) by 2010, through
a series of measures that would bring more synergy and convergence
among national qualifications and higher education systems in order to
improve student mobility and employability in this shared area, as well
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as the attractiveness and competitiveness of European higher education
in the world. Although voluntary, the Bologna reforms have generated
deep transformations of the higher education sectors of signatory coun-
tries, including reorganisation of degree structures, a new architecture of
qualifications and quality assurance reforms.

This chapter suggests some arguments why the Bologna Process, by
pursuing its convergence ambitions, could have the potential to act as
an instrument for the creation of a common higher education market.
This would help the integration efforts of the European Union (EU) in
a policy area explicitly excluded from its legal prerogatives. However,
the political ambitions of convergence have been counterbalanced by
the prevalence of member states’ sovereignty in the implementation of
the reforms proposed by the Bologna Process. The steering through soft
law, national traditions of higher education (HE) and national politi-
cal agendas have led to a diversity of outcomes which raises questions
about the feasibility of a common market. The Bologna Process is con-
ceptually understood here as a Europeanisation process (see Olsen,
2002) towards the creation of a unified Europe (yet leaving aside the
political union dimension implied in the definition, since the Bologna
Process reaches beyond the borders of the EU). According to the defi-
nition proposed by Musselin (2009), extending Radaelli’s definition of
Europeanisation (2002), we view Bolognas ‘a process of construction,
diffusion and institutionalisation of formal and informal rules, proce-
dures, policy paradigms, styles, ways of doing things and shared beliefs
and norms, first defined and consolidated in the making of intergovern-
mental public policy and politics and then incorporated in the logic of
domestic discourses, identities, political structures and public policies
of EU countries and other European countries (Musselin, 2009, p. 184,
original italics).

The chapter starts by looking into the potential of the Bologna
Process to contribute to the establishment of a HE market, in line with
the marketization pressures exerted by European institutions, which are
discussed next. Then this chapter discusses barriers which might hinder
the creation of a common market, deriving from the peculiarities in the
governance of the Bologna Process and the limited convergence follow-
ing the uneven implementation observed in its signatory countries.
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The Potential of the EHEA as a Higher
Education Market

The Bologna Declaration (1999) and its predecessor, the Sorbonne
Declaration (1998), both envisaged the creation of a European space
of HE. The subtitle of the Sorbonne Declaration ‘Joint declaration on
harmonisation of the architecture of the European higher education sys-
tem’ is suggestive of the ambitions of creating a unified system of HE
across Europe, to be constructed around two main cycles, undergrad-
uate and postgraduate, expressed in credits meant to enable study flex-
ibility. According to the Sorbonne Declaration, ‘an open European area
for higher learning carries a wealth of positive perspectives, of course
respecting our diversities, but requires on the other hand continuous
efforts to remove barriers and to develop a framework for teaching and
learning, which would enhance mobility and an ever closer cooperation’
(Sorbonne Declaration, 1998, p. 1). A year later, the countries which
signed the Bologna Declaration, while committing themselves to the
creation of a European area of higher education, avoided using the term
‘harmonisation’, which would have implied too high a risk of nation
states ceding power over the organisation of their systems of HE, there-
fore too intrusive for national sovereignty (Croché, 2009).

In this early stage of the Bologna Process, the creation of the EHEA
was expected to improve Europe’s competitiveness worldwide and,
at the same time, strengthen cooperation among signatory countries.
This was to be achieved through the creation of common structures
and frameworks guiding the reorganisation of national HE systems: a
common degree architecture based on tiered study cycles; the Diploma
Supplement as a tool to ensure readability of the degrees; common
degree descriptors in the form of credits and learning outcomes; and
cooperation in quality assurance with a view to developing comparable
criteria and methodologies. These common structures and references,
beyond facilitating the creation of the EHEA, also had the poten-
tial of configuring this area into a common market whose commodi-
ties were the degrees. Musselin (2009) already argued that one notable
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feature of the Bologna Process was that it did not intend to transform
national HE settings (e.g. status of universities, relationships with gov-
ernments, funding, university governance, etc.), but ‘to change the
“products” of HE (i.e. the degrees) and to normalise them by recognis-
ing three main degrees: the bachelor, the master and the doctorate” and
‘to transform the HE “production processes” through the introduction
of the European Credit Transfer System (ECTS), modularisation, etc.,
and also through the promotion of coherent quality assurance pro-
cesses among countries (Musselin, 2009, pp. 181-182). Dill, Teixeira,
Jongbloed, and Amaral (2004), too, considered that the adoption of a
common degree framework by the Bologna signatory countries rede-
fined the nature and contents of academic programmes, thus transform-
ing what were state monopolies over academic degrees into competitive
international markets.

Several aspects were present to facilitate the constitution of a HE
market. First, the common degree architecture, expressed in the
Framework for Qualifications in the European Higher Education
Area (FQ-EHEA) and then reflected in the national qualifications
frameworks, ensured not only the compatibility, but also the com-
parability of HE degrees. Since comparability between products is an
essential condition in any market in order to allow consumers to make
informed rational choices (Dill & Soo, 2004), the Bologna Process,
through the promotion of degree comparability, represented, in the-
ory, a step towards the creation of a HE market. According to Karseth
and Solbrekke (2010), the document A Framework for Qualifications
of the European Higher Education Area (Bologna Working Group on
Qualifications Frameworks, 2005) left ‘little space for alternative inter-
pretations other than that the “new style” qualifications described in
terms of workload, cycle or level, learning outcomes, competence and
profile are deemed necessary’ (Karseth & Solbrekke, 2010, p. 565) and
that this approach was the only viable one for HE institutions to assume
public responsibility for the employability of students and their prepara-
tion for the world of work.

Second, comparability of degrees as ‘products’ was facilitated by
the introduction of common degree descriptors, capable of acting as a
common currency: ECTS and learning outcomes. Beyond enabling
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student mobility and international curriculum development (Berlin
Communiqué, 2003), ECTS had the potential to fulfil an additional
role: that of a ‘currency’ which allowed students to assess the degrees’
‘value’ at the moment of making educational choices. Adopting this
new currency appeared imperative for universities to ensure the trans-
parency and comparability of their degrees, as otherwise they would
‘be unable to attract students from both home and overseas markets,
who will not enter programmes if the resultant qualifications have
limited recognition elsewhere’ (Karran, 2004, p. 412). ECTS and learn-
ing outcomes have already been associated with the neoliberal agenda
(Gleeson, 2013), which introduced market-oriented changes in pub-
lic services and reconceptualised public service users as consumers.
Learning outcomes testify an increased concern with the end result of
education rather than with processes (Sin, 2014). In the Bologna dis-
course, learning outcomes have been promoted to improve mobility
and employability by providing an easy-to-grasp overview of student
knowledge, abilities and skills. Thus, outcomes-based education emerges
as fundamental for the alignment of education to the marketplace,
with associated accountability criteria. According to Gleeson (2013),
ECTS—to which we would add learning outcomes as well—may be
the “Trojan horse’ that legitimates the neoliberal performativity agenda
in education. Additionally, the Diploma Supplement, proposed by the
Bologna Declaration in order ‘to promote European citizens’ employ-
ability and the international competitiveness of the European higher
education system’, could be seen as equivalent to the visiting card of
a degree, making evident its exchange value on the labour market or,
potentially, for further studies. Again, similar to the reasoning above, it
makes explicit graduates’ learning outcomes.

Finally, the cooperation in quality assurance (QA) in order to develop
comparable criteria and methodologies—ultimately aiming at conver-
gence in QA practices—could, from a market perspective, ensure that
HE degrees (as products) underwent similar procedures for validation
and certification across the EHEA. To this end, the European Standards
and Guidelines for QA (ENQA, 2009) were adopted in the early phases
of the Bologna Process, offering ample guidance to the institutions and
QA agencies on the aims and processes which should guide internal and
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external QA. Such homogenisation would result in trust in the quality
of degrees and their recognition across the Bologna signatory countries,
as indispensable conditions in a common market which permitted stu-
dents and graduates’ free circulation for study and work purposes.

Young (2003, p. 236) saw these developments as reflections of ‘pow-
erful political and economic forces” which ‘go to the heart of debates
about the nature and purposes of education and training’, aiming ‘to
extend the market principle to a wider range of activities and services’.
Thus, the adoption of common structures, frameworks or references
to enable comparison between degrees and homogeneity in validation
procedures have implied not only graduate employability and student
mobility across borders (for a specific example of how this was achieved,
Collins and Hewer (2014) and Davies (2008) provide a good account
for nursing education), but also a great potential for the EHEA to
evolve into a common education market. Yet, such a goal was not nec-
essarily among the intentions of signatory ministers. Rather, the EHEA
was intended to be an attractive education space worldwide, a means of
raising the status of European higher education. Competitiveness on the
global market, not necessarily a competitive common market, was the
initial ambition of the Bologna Process. In fact, the emergence of mod-
els inspired by the Bologna Process on other continents and the growing
interest in the EHEA (Brunner, 2009; Ferrer, 2010; Zeng, Adams, &
Gibbs, 2013) over the course of the reforms subsequently created addi-
tional opportunities for European higher education as an export com-
modity (Dunkel, 2009).

Global competitiveness was indeed the main rationale for the
national reforms driven by the Bologna Process in many countries
(Lazeti¢, 2010). As an unintended consequence of such ambitions,
scholars have noted that Bologna, in addition to cooperation, also
favoured the emergence of competition between its signatory countries
and between HE institutions. As stated by Charlier (2006, p. 28), the
Bologna Process ‘has placed the states and the universities in a com-
plex game of cooperation—competition: they cooperate to make more
attractive the system in which they are embedded, but they are ready
to work each for oneself to seduce as many students as possible who
were attracted by the new European higher education architecture’.
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This mirrors European institutions’ ambitions: competitiveness has been
one of the most powerful messages of official European policies, which
have promoted the vocationalisation and the marketization of European
higher education, for a long time fiercely opposed by member states.

Marketization Pressures in European
Higher Education

Unsurprisingly, when the Bologna Declaration was signed, educa-
tion ministers adopted a defensive attitude in relation to the European
Commission (EC), wary of this latter’s previous attempts to subordi-
nate HE to the economy (European Commission, 1991). The Bologna
Declaration portrayed a Europe of knowledge as ‘an irreplaceable fac-
tor for social and human growth and as an indispensable component to
consolidate and enrich the European citizenship’ (Bologna Declaration,
1999, p. 1) and acknowledged that HE served a higher purpose than
economic utilitarianism. Thus, the Declaration ‘signalled a very real
departure’ from Brussels’ ‘single-minded subordination of HE to the
vocational imperative’ (Neave, 2005, p. 13). Action reflected discourse,
and the Commission was excluded from the Bologna Process. Although
allowed to participate in the elaboration of the Declaration, the UK and
French ministers insisted that this was to be an intergovernmental pro-
cess (Corbett, 2011).

This was an expression of European member states’ long-standing
opposition to the extension of European institutions’ legal remit to edu-
cation (Croché, 2009), a policy area which was explicitly placed under
the member states’ competence in the European treaties. Since mem-
ber states decide on the structural set-up of their education systems,
finance education for their citizens and are accountable for both suc-
cesses and failures, Garben (2010, p. 210) finds ‘natural for the state
to defend its position as the decider, internally as well as externally’.
According to the principle of subsidiarity guaranteed by the founding
treaties of the EU, member states have responsibility ‘for the content
of teaching and the organisation of education systems and their cul-
tural and linguistic diversity’. Article 165 of the Lisbon Treaty limits
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the Union’s contribution to encouraging cooperation between member
states and to supporting and supplementing their action, if necessary, in
order to address common challenges. The article also explicitly excludes
any harmonisation of the member states’ laws and regulations in this
domain. Garben (2010, p. 210) stressed that the prohibition of harmo-
nisation constituted ‘the first explicit negative limitation of competence
in the history of European law, which the Maastricht Treaty introduced
together with similar prohibitions in the fields of culture and health’, in
an attempt ‘to draw clear lines in the sand, or to “clip the wings” of the
EC.

The European Commission and the Bologna Process

In 2003, the Commission was eventually integrated in the Bologna
Follow-Up Group (BFUG) because of its financial and logistic capacity
to sustain the continuation of the Process which was short of resources
(Corbett, 2011; Croché, 2009; Martens & Wolf, 2009). This opened
the door to the Commission’s intervention in HE, an area formally
outside the EU’s legal competence. According to Corbett (2011), the
Commission’s inclusion in the Bologna Follow-Up Group set off a
‘ping-pong’ competition between itself and the Bologna Process over
the leadership of the reform of European higher education. Through
its participation in decision-making, the Commission largely influ-
enced the direction of the Bologna reforms and acquired great purchase
over HE, which turned into a valuable vehicle for European integra-
tion and competitiveness. The Lisbon strategy of 2000 set the goal of
transforming Europe into the most competitive and dynamic knowl-
edge-based economy in the world, which was capable of sustainable
economic growth with more and better jobs and greater social cohe-
sion, by 2010. Higher education, a key sector for the achievement of
the strategy, was in urgent need of modernisation to be able to fulfil the
purpose assigned to it. As a result, the European Commission’s vision
for HE has been economically driven, failing to contemplate equally its
economic, political, social and cultural role in Europe (Keeling, 2006;
Maassen & Musselin, 2009). As a consequence, the Bologna Process,
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too, became subordinated to the Commission’s agenda of economic
growth and international competitiveness (Sin, Veiga, & Amaral, 2016),
as a means towards the modernisation of HE, made very explicit in
the European Commission’s contribution to the London ministerial
meeting (European Commission, 2007). One vehicle through which
Bologna and Lisbon increasingly converged was the Open Method of
Coordination (OMC) (Garben, 2010; Sin et al., 2016; Veiga & Amaral,
20006).

The ‘Lisbonisation of European higher education’ and the ‘Lisbonis-
ation of Bologna’ (Capano & Piattoni, 2011) added a new dimension to
the European-wide higher education reforms which so far had pursued
convergence to facilitate student and scholar circulation. In the name of
modernisation, Lisbon sought to promote convergence towards a cul-
ture of QA and competitiveness, for which institutional autonomy and
accountability became fundamental pillars (Capano & Piattoni, 2011).
This aimed at changing the steering and governance patterns of HE
systems in Europe, with governments assuming a more indirect role,
while universities assumed a role as corporate institutions, responsive
to socio-economic demands (Capano & Piattoni, 2011). The European
Commission displayed ‘an articulated preference for market-based
instruments’ (Dobbins & Knill, 2009, p. 402), an orientation which
also spilled over into the Bologna Process. As a result, in some central
and eastern European countries, Bologna became ‘increasingly perceived
as means of legitimization of such market-based strategies and has hence
accelerated their spread at the national level’ (Dobbins & Knill, 2009,
p. 425).

An example of the reinforced economic dimension and the inte-
gration of the market logic in the Bologna Process is the discourse on
teaching and learning. This topic came to the forefront of the politi-
cal agenda in 2007, at a time when employability became a priority of
the Bologna Process (Sin, 2015). The London Communiqué of 2007
underlined the importance of curricular reform leading to qualifica-
tions better suited to the needs of the labour market. Chronologically,
this roughly coincided with the more explicit urges of the European
Commission which recommended that study programmes should fos-
ter entrepreneurship and employability and that curricula and teaching
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methods should be directed at the development of employment-related
skills (European Commission, 2006, pp. 3, 5-6). Garben (2010) crit-
icised the tone of the reforms jointly driven by Bologna and Lisbon
because they seemed to ‘regard education almost exclusively as an eco-
nomic commodity, therefore arguing that ‘both policy projects contrib-
ute to a commercialisation of higher education’ (Garben, 2010, p. 209).

Legal Leverage in Favour of Marketization

Besides the intervention of the European Commission in the Bologna
Process, the European Court of Justice (ECJ) also played a part in the
commodification of European higher education. In 1964, the ECJ
stipulated that the Community’s common laws and regulations took
precedence over the law of member states (Sin et al., 2016). Generally,
European laws are vague and ambiguous to accommodate the diffi-
culty of reaching consensus among a large number of actors, but the
ECJ has the final word in case of conflicting understandings. However,
the ECJ rulings are passed in the logic of an internal market (Garben,
2010) and uphold the free movement of persons, goods, services and
capital (Fagforbundet, 2008, p. 20). The ECJ has already created a body
of jurisprudence on issues related to HE access, quality or labour mar-
ket needs (Kwikkers & van Wageningen, 2012), frequently invoking the
free circulation of students and the European citizenship. Kwikkers and
van Wageningen (2012) argue that ECJ case law, in its efforts to defend
the internal market, has contributed to the creation of a European area
of higher education just as much as the Bologna Process, although in
an indirect manner. For example, it has qualified ‘privately funded’ edu-
cation as a ‘service’ within the meaning of the Treaty, it has demanded
equal treatment of foreign EU students, including with regard to main-
tenance grants, and has condemned legislation which aimed at prevent-
ing the entrance of large numbers of foreign students who were trying
to escape national numerus clausus regimes (Garben, 2010). Such case
law often infringes the competence of national governments, even
though education is an area of national sovereignty. Garben (2010)
explains that the achievement of the objectives of the EU, i.e. the
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creation of a common market, is likely to affect policy areas not initially
intended as ‘EU business’, even in the absence of explicit legal compe-
tence. In this sense, ‘the Court has made it abundantly clear that edu-
cation is not an area outside the scope of the Treaty, and that it can be
deeply affected by the application of internal market freedoms as well as
EU legislation’ (pp. 211-212).

The directives issued by the European Commission, such as the
Services Directive or the Directive on the recognition of professional
qualifications (discussed more detail in Chapters “Higher Education
as a Service: Denying the Obvious”, “Overburdening Higher Edu-
cation? The Europeanisation of the Professional Complex” and “The
Recognition of Professional Qualifications: The Part Played by the
European University Association in the Alignment of EU Legislation
with the Bologna Process”), are a clear example of how the application
of internal market freedoms and EU legislation can affect education.
These directives, obeying a common market logic, have been another
means towards the commodification of HE. For instance, the Services
Directive urged countries to remove barriers to the free movement of
services across borders and allowed the possibility of treating education
as a service. The Directive applies only to services of general economic
interest and not to services of general interest. Although in theory the dis-
tinction between the two is based on the presence or absence of remu-
neration, the ambiguity of the language allows education to fall in either
of the two categories. In the case of HE, private educational services can
be classified as services of general economic interest because of the size
of the student contribution towards education, thus falling within the
scope of the Directive. In fact, in previous rulings by the EC]J, private
university courses have been considered as services of general economic
interest (Sin et al., 2016). This implies the unrestricted movement and
offer of such courses abroad, which can pose problems for safeguarding
the quality of provision in cross-border higher education (Rosa, Sarrico,
Tavares, & Amaral, 2016). The directive thus fosters the liberalisation of
education in which a tension is created between free trade in an educa-
tion market and the member states’ right to have full control over their

HE system and its quality (Sin et al., 2016).
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In brief, we can argue that the functional powers of European insti-
tutions to pursue the ambition of establishing a EU and a common
market have also affected HE, although this policy area is protected
from European legal intervention by the principle of subsidiarity. The
Bologna Process was also infused by these European-wide develop-
ments, adopting an economic rhetoric and economic objectives. This
change of focus, coupled with Bologna’s potential to create a EHEA, as
shown above, represented a favourable ground for the establishment of a
common market in HE.

Why Has the Creation of a Common Education
Market Failed?

Formal Versus Substantial Convergence

The convergence of degrees through the implementation and the
embedding of the common structures proposed by the Bologna Process
was an essential condition not only for the establishment of the EHEA,
but also for the creation of a common market. However, extensive liter-
ature has highlighted that convergence has been achieved superficially,
rather than in substance (CHEPS and INCHER-Kassel and ECOTEC
consortium, 2010; Dunkel, 2009; LaZeti¢, 2010; Rauhvargers, 2011;
Soltys, 2015; Vogtle, 2014). According to Dobbins and Knill (2009,
p. 426), ‘isomorphism induced at the transnational level comes in dif-
ferent shapes and can generate different results, even in a highly integra-
tive transnational normative environment’.

Key Bologna promoters themselves have acknowledged the lim-
ited success regarding convergence. At the last Bologna conference in
May 2015, ministers recognised that ‘implementation of the struc-
tural reforms is uneven and the tools are sometimes used incorrectly or
in bureaucratic and superficial ways’ and that ‘non-implementation in
some countries undermines the functioning and credibility of the whole
EHEA’ (Yerevan Communiqué, 2015, p. 1). The 2015 Trends report of
the European Universities Association (Sursock, 2015), prepared for the
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same conference, and a European Commission/Eurydice study revealed
the gaps between the EHEA policy objectives and institutional reali-
ties in the area of national qualifications frameworks (NQFs): only 19
countries had self-certified their NQFs' compliance with the FQ-EHEA
and in several countries institutions were not aware of their national
qualifications framework. Even in countries which were pioneers in the
implementation of NQFs (Scotland, Denmark or Germany), the imple-
mented frameworks represent ‘different mindsets and signify translation
processes that reflect continuation of established institutional practices’,
despite the establishment of new structures and an apparent acceptance
of the Bologna script (Karseth & Solbrekke, 2010, p. 572).

Similarly, studies have exposed problems concerning credit rec-
ognition, an issue which ‘remains an enduring obstacle to mobility’
(Sursock, 2015, p. 12). Others have drawn attention to the diversity
in degree structures (Dunkel, 2009; European Commission/EACEA/
Eurydice, 2015; Sin, 2012, 2013, 2016) which prejudices recognition.
Learning outcomes have proven to be a particularly problematic tool
to implement and embed in institutions (Karseth & Solbrekke, 2010;
Reichert, 2010; Sin, 2014). Such findings about the mismatch between
political ambitions and effective achievements on the ground floor mir-
ror previous studies which have highlighted the gap between legislative
implementation and institutional action:

Most ‘architectural’ elements of the EHEA, i.e. those involving legisla-
tion and national regulation, have been implemented in most countries.
The impact of the established architecture on substantive goal achieve-
ment at the level of higher education institutions and study programmes
is still wanting; however, institution-level impacts are not easily shown in

our assessment of goal achievement at the level of the EHEA and coun-
tries. (CHEPS and INCHER-Kassel and ECOTEC consortium, 2010,

p.5)

Vogtle (2014) similarly observed that there was a remarkable degree
of policy convergence for the adoption of policies, but convergence in
instrumental design and degree of implementation was much lower,
thus accentuating the difference between policy levels. According to her:
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Although we are confident to state that the Bologna Process, even though
it rests on voluntariness, has aroused factual HE policy convergence in
countries with different institutional and structural preconditions, con-
vergence is less obvious once we dig deeper by investigating policy con-

vergence beyond adoption patterns. (Vogtle, 2014, p. 179)

Quality assurance seems to be one action line with some success
(Reichert, 2010; Stensaker, 2014), as countries have developed their
QA systems around the European Standards and Guidelines for Quality
Assurance as an ideal type. However, convergence in form is not always
replicated by convergence in substance (Hsieh & Huisman, 2013;
Smidt, 2015). According to Smidt, ‘an image emerges that points
to both convergence and divergence in approach and to remaining
challenges—and this is perhaps not surprising given the diversity of the
EHEA and the global challenges’ (Smidt, 2015, p. 635).

Implementation Challenges

Rather than the effective convergence of structural elements, which
would have created the conditions for a potential HE market, the con-
sequence of the Bologna Process seems to have been the creation of a
common language which has eased communication between partic-
ipating countries and higher education stakeholders (Lazeti¢, 2010).
Such outcomes derived greatly from the peculiarities which have charac-
terised the implementation of the Bologna Process, principally the Open
Method of Coordination as its governance model. On the one hand, the
OMC functions through reliance on ‘transnational communication,
as a structured platform driven by norm- and rule-oriented problem-
specific coordination’ which results in the elaboration of norms and
common solutions (Dobbins & Knill, 2009, p. 401). The benchmarks
and indicators of the OMC had the capacity to set off-national reforms,
especially as the scorecards, by monitoring progress, allowed compar-
ison and created ‘effects of socialisation, imitation and shame’ acting
as ‘powerful means of coercion’ (Ravinet, 2008, p. 365) for countries to
commit to the Bologna objectives. But despite the OMC’s capacity to
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induce policy emulation and policy formation, it offers little guarantee
that convergence in the outcomes of the reforms will be achieved (Veiga &
Amaral, 2009). In this sense, Capano and Piattoni (2011, p. 588) distin-
guish between change in policy outputs and change in policy outcomes,
stating that ‘the former may result from a formal adoption of common
curricular formats and procedures, while the latter necessarily implies a
deeper transformation of the day-to-day working of the entire national
higher education system’.

Therefore, policymakers’ naive belief in linear implementation
and their assumption that intentions formulated at top level will be
smoothly translated into practice are counterbalanced by the complexity
of policy reception and enactment at national and institutional levels.
While ‘the storyline in main policy documents indicates that reforms in
HE can be institutionalised as a rational process with the help of guide-
lines defined at a European level’ (Karseth & Solbrekke, 2010, p. 563),
policymakers underestimate the degree of institutional and cultural
change necessary to embed educational reforms. This is a direct conse-
quence of the multilevel nature of the Bologna Process, another feature
with a profound impact on the implementation of reforms. Reinforced
by the non-binding, voluntary nature of Bologna, this led to uneven
participation and implementation across Bologna signatories, as testified
by accounts of varying degrees of implementation in countries such as
Switzerland (Bieber, 2010), Spain (Ariza, Quevedo-Blasco, Ramiro, &
Bermudez, 2013) or the former socialist countries (Soltys, 2015).

A variety in implementation can be partially explained by internal
problems of the national higher education system, such as lack of effi-
ciency, quality or participation (Lazeti¢, 2010) and by different political
and historical traditions, such as in eastern European countries (Kwiek,
2004). However, another explanation commonly put forward in the
scholarly literature is that governments have used Bologna as a pretext
to advance their own priorities. National political agendas and prefer-
ences turned engagement with the Bologna Process into a dissimulated
game, driven not necessarily by a genuine desire to achieve the stated
objectives of the Process, but by subjective reasons and domestic inter-

ests (Garben, 2010; Lazeti¢, 2010; Musselin, 2009; Ravinet, 2008).
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National reforms were promoted under the umbrella of the Bologna
model, irrespective of whether or not this was true. Thus, the Bologna
Process was politically attractive for countries because it allowed
them ‘to pursue their own agendas, labelling them as European and
Bologna-inspired in national contexts’, even though Bologna’s legally
non-binding character gave countries flexibility to implement only those
policies which were deemed feasible (Lazeti¢, 2010, p. 588). Garben
(2010) pushed the argument even further, suggesting that, in order to
pursue unpopular domestic measures, governments took advantage by
the confusion in national circles about the origins of Bologna: ‘per-
haps the Member States even created, or conveniently did not resolve,
the mistake that the Bologna Process was imposed by “Europe”, taken
to mean the EU’ (Garben, 2010, p. 222). Scholarly literature is testi-
mony to the country-specific particularities in the implementation of
Bologna reforms which reflect nationally oriented interpretations of the
common European agenda (see for example, Dunkel, 2009; Karseth &
Solbrekke, 2010; Musselin, 2009; Sin, 2013; Witte, 2006). As Kupfer
(2008) argued, nation states retain power while operating in interna-
tional settings, despite the fact that off-national decision locations create
the impression of a power superior to the national government’s power.
The discretion in implementation is replicated at an institutional level,
where the actors ultimately responsible for enacting the Bologna reforms
are situated. This bottom-heavy nature of Bologna has diluted even fur-
ther the policy ambitions formulated in high-level forums. Universities
are historical institutions marked by continuity, whose ‘institutional
memory and underlying norms may constitute barriers to the adop-
tion of external polices. According to Dobbins and Knill (2009, p. 402),
‘even external models viewed as successful might face resistance and
inertia if they challenge dominant beliefs and institutional identities’.
Academics, in turn, thanks to the autonomy enjoyed by the profession,
have considerable leeway in the effective enactment and embedding of
externally driven policies (Duran, Moon, & Giraldo, 2009; Sin, 2014;
Sin & Amaral, 2016; Sin & Manatos, 2014). A deficient understand-
ing of Bologna’s action lines has often been put forward as an expla-
nation for the gaps in implementation (Bucharest Communiqué,
2012; Sursock, 2015; Yerevan Communiqué, 2015). The evolution of
Bologna reforms over time ‘did not always facilitate an understanding
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of the important links between its various elements, or motivate aca-
demics to engage meaningfully in curricular renewal’, according to the
latest 77ends report (Sursock, 2015, p. 70). But other authors attrib-
ute the modest progress to the ‘embedded contradiction in the rheto-
ric of the policy documents: diversity on the one hand and a “common
face” and compatibility on the other’, which ‘creates conflicting argu-
ments and thereby resistance’ during implementation (Karseth &
Solbrekke, 2010, p. 571). Thus, Karseth and Solbrekke (2010,
p. 571) suggest that the slow progress is due not to ‘the lack of under-
standing in an instrumental sense, but the lack of shared understand-
ing in a cultural and epistemic sense’. This is compounded by the fact
that policies are formulated as vague and abstract statements of intent,
remote from practice, and by ambiguous concepts (Lazeti¢, 2010; Sin &
Neave, 2016), which favours even further the phenomenon of interpre-
tive dispersion (Neave & Veiga, 2013).

Persistence of National Differences Invalidating
the Establishment of the Common Market

The specificities which have characterised the Bologna Process have
therefore failed to lead to the expected convergence, engendering
instead a diverse array of national and institutional interpretations
and adaptations of the reforms. The freedom of manoeuvre granted to
countries in the process of implementation led to an ‘implementation
a la carte’ (Lazeti¢, 2010) and to unclear results, since policy outcomes
have been influenced by national policy legacies and prevailing national
interests (Capano & Piattoni, 2011). Additionally, countries have been
implementing the reform at different speeds, ‘depending on their basic
position, political creativity and resonance in the higher education
systems  of the goals of the Bologna Process (Dunkel, 2009, p. 189).
Consequently, despite ‘the ritual signature of a new communiqué every
two years' by the participating countries re-affirming their commitment
to the implementation of the Bologna objectives, ‘the local adaptations,
national translations and side effects attached to each domestic imple-
mentation weaken the convergence potential of Bologna® (Musselin,

2009, p. 198).
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Diversity in the outcomes of implementation, also visible in the
diversity of degrees, does not constitute, in itself, an obstacle to the cre-
ation of a common market. However, diversity without the possibility
of comparison does represent an obstacle. When potential consumers
are not able to compare between ‘products’ (the degrees), because of
an uneven adoption of the ‘currency’ (the degree descriptors—ECTS,
learning outcomes or the Diploma Supplement), the market fails to
realise its potential.

Conclusion

This chapter has argued that the Bologna Process, aiming at the con-
vergence of higher education systems in a common EHEA, had the
potential to act as an instrument for the creation of a higher educa-
tion market through the adoption of common structures, frameworks
or references, although a common market did not appear among the
ambitions of the Bologna Process. This was an ambition nurtured by
European institutions.

A common market, as an unintended consequence of Bologna,
would have assisted the integration efforts of the EU in a policy area
explicitly excluded from its legal prerogatives. In fact, despite the prin-
ciple of subsidiarity, the functional powers of European institutions to
pursue the creation of the EU and a common market have also affected
HE. On the one hand, the European Commission contributed to the
formation of an economically driven vision for HE, especially after the
launching of the Lisbon Strategy which turned to HE as a key sector
for a competitive knowledge economy. On the other hand, in the name
of the free movement of people and services upheld by the European
treaties, the jurisprudence of the ECJ and the EC Directives have con-
tributed to shaping a market-like space for education. At the same time,
they have impinged on member states’ capacity of organising their HE
systems. Apart from posing a legal problem by ignoring the subsidiarity
principle, this fails to ‘respect the fact that, in education, considerations
that are not economic—and that might very well be at odds with eco-
nomic efficiency—play an important role’ (Garben, 2010, p. 228).
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The Bologna Process has not escaped unaffected by the discourse
promoted by European institutions. It, too, has become infused by an
economic rhetoric and economic objectives, thus changing its ration-
ale from a social/cultural one to an economic one (Sin & Neave, 2016).
This change of focus, coupled with Bologna’s ambition to create a EHEA
with comparable degrees, common degree descriptors and an overarch-
ing framework of qualifications guiding the organisation of national HE
systems, created optimal conditions for the creation of a common mar-
ket in HE. Nevertheless, the political ambitions of convergence have failed
to materialise to an extent which would make a common market feasible.
The prevalence of member states’ sovereignty in the implementation of the
Bologna reforms, the steering through soft law, the force of national tradi-
tions of HE and the prioritisation of national political agendas have led to
a diversity of outcomes. For better or for worse, such diversity, when it is
not accompanied by the possibility of comparing the degrees as the prod-
ucts, because of the absence of a shared and established use of currency,
becomes a barrier to the successful creation of a common market.
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Higher Education as a Service: Denying
the Obvious

Anne van Wageningen

Introduction

Hidden just beneath the surface of the European Union’s treaty law lies
a European Union (EU) area of higher education, emerging from the
mist. As such, this emergence is seen as a partial miracle. Education has
always been considered an area of national sensitivity (Gornitzka, 2009)
and the Member States have been clear about blocking any transfer of
powers in this area to the EU. As has been asserted in Article 165 of
the Treaty on the Functioning of the European Union (TFEU), the
EU shall only adopt incentive measures, excluding any harmonisation
of the laws and regulations of the Member States. Furthermore, Article
165 TFEU should prevent liberalisation of cross-border higher edu-
cation and keep each Member State in control of its higher education
system and the access to that system. So why dive into the connection
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between services and cross-border higher education? And why discuss
liberalisation of education?

Article 165 TFEU is not the only provision of the European Treaties
regulating (higher) education. Several articles of the TFEU regulating
the internal market and European citizenship, and subsequent sec-
ondary law that has been established in regulations and directives to
specify Treaty provisions, also determine the EU law of higher educa-
tion. The Court of Justice of the European Union (CJEU), through
provisions invoking the right to free movement of persons and services,
has added elements to the construction of this area of higher educa-
tion. Furthermore, association treaties with Ukraine, Moldova and
Georgia have given a firm legal base for EU higher education law (van
Wageningen, 2017). This has opened new avenues for the development
of the EU area of higher education. Moreover, it has put higher educa-
tion policy under the legal scrutiny of an independent judge.

However, the CJEU needs other actors to be able to render judge-
ments. European citizens, students, pupils and the European Commis-
sion are these actors who were and are actively lodging cases to the
CJEU (van Wageningen, 2015), thus using the only option to involve
the Court. However, European citizens have not lodged cases in a
logical order, but rather in a random way, giving the CJEU’s contribu-
tion a case-to-case impression, reinforced by the Court’s only mode of
operation—deciding individual cases.

In addition, (higher) education is a service (Hancher & Sauter, 2017,
p. 543; O’Leary, 2011, p. 531). As has been judged by the CJEU in the
Humbel and Edel case (Case C-263/86), education provided under the
national education service is a Service of General Interest (SGI), but not
a service for remuneration falling under the scope of Article 57 TFEU.
Therefore, the analysis may have stopped here as if the question was
irrelevant. However, Gideon has signalled the importance of the EU
law on services for European higher education (Gideon, 2015, 2017).
Certainly, in the earlier days of European cooperation the freedom to
use or provide services was used as an argument to discuss and decide
cases. The CJEU has still been shown to respect Member State auton-
omy in (higher) education, probably because the legal framework for
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action of the EU in this field is particularly conducive to a restrictive
approach in issuing new rules by the common institutions (Comande
and de Groof, this book). Nevertheless, Member States have offered
much opportunity to the Court to interfere, not necessarily because the
latter wished to do so, but because the Member States’ legislation left no
other options (De Groof, 2016, p. 124).

This interference has not always been well perceived by Member
States (Garben, 2010b, p. 1496), but strangely enough these have
started a tremendous harmonisation endeavour with the Bologna
Process and the creation of the European Higher Education Area
(EHEA) (Garben, 2011). Harmonisation is a forbidden word in
European higher education, so the process is framed under the term
‘convergence’, although it will still smell the same. The reason to men-
tion this process here