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Preface

With much excitement, we offer the third volume in the Advances in Psychology
and Law book series. The initial vision for the series was to contribute to the legal
psychology field by providing a book series that publishes thorough reviews of
existing research with legal and policy implications. The two previous volumes
have done just that—and the current volume continues this theme by providing nine
chapters on some of the most current legal issues. We would like to thank Springer,
and especially Sharon Panulla and Sylvana Ruggirello, for helping make this book
series a reality.

This volume contains nine chapters, each focusing on a different topic within
psychology and law. Each chapter provides a thorough but focused review of the
legal issue, including a discussion of relevant laws, case law, and legal procedures.
Then, the chapters provide a synthesized review of the psychology research and
apply it to the relevant legal issues, leading to suggested reforms to the legal system.
Authors for each chapter conclude by identifying gaps in the literature that are ripe
for further investigation.

This volume’s first two chapters address topics related to juries. Ruva reviews the
research on the effects of pretrial publicity (PTP), with a focus on how the media
landscape has changed due to social media and the Internet. Based on a review of
the mechanisms that underlie the PTP effects, Ruva offers some remedies that could
prevent PTP from improperly influencing jurors’ verdicts.

Myers, Johnson, and Nufez review the three U.S. Supreme Court decisions con-
cerning the permissibility of victim impact statements, which are testimony that
jurors hear regarding the effects the crime has had on the victim and family. They
then discuss the legal and psychological controversies: (1) whether impact state-
ments are relevant to the defendant’s blameworthiness and capacity, (2) whether
they distract jurors from their principal role as decision makers, and (3) whether
their inflammatory nature promotes arbitrariness in jurors’ decisions.

The next four chapters address issues related to justice for defendants, suspects,
and trial litigants. Kelly and colleagues review the law and psychology surrounding
Miranda warnings. The tension between suspects’ rights (e.g., to remain silent and
request a lawyer) and the mission of law enforcement (e.g., to obtain a confession

vii



viii Preface

or evidence to help solve crime) has created a body of law fraught with inconsisten-
cies and requirements that are difficult to translate into psychological terms and
principles. The body of work reviewed here highlights the implications of these
court rulings for suspects.

In the fourth chapter, Brank and Groscup provide an overview of the law and the
psychology related to the U.S. Constitution’s Fourth Amendment protection from
unlawful “search and seizure.” The case law in this area makes psychological
assumptions about behavior that are not always supported by research. Current
issues in this area include the use of canines to search a person and his possessions
and the validity of a suspect’s consent to be searched.

The next chapter investigates the possibility that litigants (including defendants,
but civil litigants as well) might be disadvantaged by biased mental health assess-
ments. Neal and colleagues challenge the assumption that mental health experts
who testify in court are “objective” and untainted by bias. They review relevant
research from cognitive neuroscience, cognitive psychology, and social psychology
to support their contention that forensic experts are likely affected by a variety of
cognitive biases that affect their judgments.

The final chapter in this grouping discusses the increasing use of restorative jus-
tice principles in legal systems worldwide. Saulnier and Sivasubramaniam provide
an overview of the academic literature associated with restorative justice, with a
focus on the discrepancy between legal and lay notions of justice and how this dis-
crepancy can hinder the advancement of restorative justice procedures.

The next two chapters address issues related to juveniles who are involved in the
legal system. In chapter “Examining the Presenting Characteristics, Short-Term
Effects, and Long-Term Outcomes Associated with System-Involved Youths,”
Taylor and colleagues discuss the variety of ways in which the juvenile justice sys-
tem can be detrimental to juveniles’ short-term and long-term life outcomes. Short-
term outcomes include mental health issues, substance abuse, and suicidal
tendencies. Long-term outcomes include persistent offending, challenges in obtain-
ing employment, and difficulties establishing relationships.

Pfeifer and colleagues next provide an overview of the research and programs
related to Indigenous youth crime across four jurisdictions that have substantial
Indigenous populations (Australia, Canada, New Zealand, and the United States).
Authors provide a conceptual framework that identifies the various factors that con-
tribute to youth crime and categorizes these factors as systemic or individual. The
analysis highlights the role of culture in providing for the needs of youth in each
country.

Finally, Reed and colleagues provide a thorough assessment of publication pat-
terns in legal psychology-themed scholarly journals. Their analysis identifies the
substantive topics and types of articles published, as well as author characteristics.
This analysis helps readers, as well as researchers working in the area, gauge the
current state of the law-psychology field.

As this preview of the chapters included in Volume 3 illustrates, the field of psy-
chology and law encompasses a wide variety of diverse topics, which involve the
actions of suspects, offenders, witnesses, litigants, factfinders (e.g., juries and
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judges), and others. These topics invoke a number of different psychological theo-
ries and processes and legal issues. It is our hope that this series will continue to be
useful to academics, students, and those in legal occupations.

As with the others in the series, this third volume of Advances in Psychology and
Law will interest researchers in legal psychology and related disciplines (e.g., crimi-
nal justice) as well as practicing attorneys, trial consultants, and clinical
psychologists

Reno, NV, USA Monica K. Miller
Lincoln, NE, USA Brian H. Bornstein
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From the Headlines to the Jury Room:
An Examination of the Impact of Pretrial
Publicity on Jurors and Juries

Christine L. Ruva

Pretrial publicity (PTP) encompasses all media coverage of a case occurring prior
to trial (Greene & Wade, 1988; Studebaker & Penrod, 1997). There is great variance
in the amount and type of pretrial coverage that cases receive (Bruschke & Loges,
1999). More serious crimes are likely to receive greater amounts of PTP, and this
PTP is likely to be anti-defendant (Lieberman & Sales, 2007; Simon & Eimermann,
1971) and contain information that the American Bar Association (ABA, 2016; see
ABA Standards, Rule 3.6) regards as potentially prejudicial (Imrich, Mullin, &
Linz, 1995; Tankard, Middleton, & Rimmer, 1978). Importantly, substantial PTP
that is prejudicial and anti-defendant in nature can bias jurors’ opinions of the
defendant’s character and increase the likelihood of a guilty verdict (see Steblay,
Besirevic, Fulero, & Jimenez-Lorente, 1999 for review).

Over the past decade there have been dramatic changes in how the media covers,
and the public follows, criminal and civil cases. Coverage of cases by nontraditional
media sources (e.g., blogs, Facebook, Twitter, Netflix, YouTube, and Internet news
sources) has increased the public’s access to case information and removed geo-
graphical boundaries. The public’s interest in, and the media coverage of, some
high-profile cases have resulted in these cases being treated similar to popular TV
dramas—with both traditional and social media following them from time of arrest,
through the trial process, and beyond (e.g., Arizona v. Arias, 2013; Florida v.
Anthony, 2011; Florida v. Zimmerman, 2013; and Wisconsin v. Avery, 2007). In
such high-profile cases, the clash between citizens’ First Amendment right of free-
dom of speech/press and a defendant’s constitutional Sixth Amendment right to a
fair trial is highlighted. All of these factors present new challenges for the courts
that might not be resolved by traditional court remedies (Brickman, Blackman,
Futterman, & Dinnerstein, 2008; Mastromauro, 2010).

C. L. Ruva (i)
Department of Psychology, University of South Florida Sarasota-Manatee, Sarasota, FL., USA
e-mail: ruva@usf.edu
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In consideration of the above, this chapter begins by providing a summary of
important court decisions involving PTP, as well as the American Bar Association’s
ethical rules for the dissemination of pretrial information by litigating attorneys (see
ABA Standards, Rule 3.6). The second section of this chapter explores the amount
and type/slant of PTP (negative-defendant, positive-defendant, and negative-victim)
found in various media sources. This section also covers the changing media land-
scape resulting from the birth of Internet and social media coverage of cases.

The chapter then turns to reviewing the social science research. The third section
of the chapter examines methods used by social scientists to explore PTP’s effects
on juror and jury decisions, summarizing their benefits, limitations, and general
findings. The chapter’s fourth section explores mechanisms through which PTP
influences jurors’ decisions, given that in order to make educated decisions regard-
ing how to address PTP bias, researchers must understand the mechanisms that
underlie it. In the fifth section of the chapter, the current remedies available to
address PTP bias are examined. These remedies are examined in regard to the fol-
lowing: past research, mechanisms responsible for PTP’s biasing effects on juror/
jury decisions, and the increasing accessibility of pretrial information. Finally, the
chapter concludes with future directions for PTP research and policy implications.

The Courts and Pretrial Publicity

This section of the chapter begins by reviewing important Supreme Court decisions
involving PTP. It then examines the American Bar Association’s ethical rules for the
dissemination of pretrial information (see ABA Standards, Rule 3.6). The Supreme
Court’s decisions, and the ABA’s ethical rules, focus on the prejudicial influence
PTP can have on a defendant’s right to a fair trial.

Important Court Decisions Involving Pretrial Publicity

In criminal cases, a defendant’s right to a fair trial is guaranteed under the Sixth
Amendment of the US Constitution, and the Fifth Amendment’s Due Process
Clause. The First Amendment of the US Constitution guarantees freedom of press/
speech and the public’s right to be informed of criminal proceedings. In high-profile
trials containing large amounts of anti-defendant pretrial publicity (PTP), these con-
stitutional amendments are likely to clash. The courts in such cases must decide
how to balance these conflicting rights. These attempts to balance defendants’ right
to a fair trial with the public’s right to free speech have, at times, made it to the
Supreme Court, which during the 1960s and 1970s made several significant deci-
sions regarding PTP. These decisions spoke to the problems arising from pervasive
prejudicial PTP, guidelines for applying remedies for PTP bias, and who has the
burden of demonstrating harm from pretrial information.
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The first significant Supreme Court decision in the 1960s that dealt with PTP was
Irvin v. Dowd (1961). The defendant, Leslie Irvin, was granted a change of venue,
but then claimed that the widespread inflammatory PTP had also adversely impacted
the jury pool in the new venue. The defense requested a second change of venue,
which was denied. The Court in Irvin v. Dowd (1961) ruled that if a defendant’s
right to a fair trial would be threatened as a result of adverse effects of PTP, then a
defendant’s motion for a change of venue should be granted. In addition, the Court
ruled that a trial by jury is not fair unless the jury members are impartial. The Court
voided the conviction of Leslie Irvin and remanded the case back to District Court
for further proceedings. The second major Court ruling in the 1960s was in Rideau
v. Louisiana (1963), which concluded that when highly prejudicial PTP, as deter-
mined by its content and pervasiveness, creates a prejudicial environment, then a
change of venue is required to protect a defendant’s due process rights.

Following the Rideau v. Louisiana (1963) ruling, the Court reversed two lower
court convictions due to substantial, pervasive, and prejudicial publicity surround-
ing the trials. In the first of these cases, Estes v. Texas (1965), the Court reversed the
swindling conviction of Billy Sol Estes, stating that Mr. Estes’ right to a fair trial
was violated—mostly due to the large amount of publicity surrounding a televised
two-day pretrial hearing. In this decision the Court expressed that “[T]he freedom
granted to the press under the First Amendment must be subject to the maintenance
of absolute fairness in the judicial process, and, in the present state of television
techniques such freedom does not confer the right to use equipment in the court-
room which might jeopardize a fair trial, the atmosphere for which must be pre-
served at all costs” (U.S. 539-540, p. 381). Then, in Shepard v. Maxwell (1966), the
Court reversed the murder conviction of Dr. Samuel Shepard, stating that it was
impossible for Dr. Shepard to receive a fair trial given the pervasive and massive
amount of prejudicial publicity surrounding his trial.

In Murphey v. Florida (1975) the court found that defendants could challenge a
court’s denial of change of venue, but to be successful this challenge must pass the
“totality of the circumstances” test. Specifically, the defense has the obligation at
voir dire of proving that potential jurors hold “actual” or “inherent prejudice” that
makes the granting of a fair trial impossible.

Since the 1970s, there has been only one significant Supreme Court decision in
reference to prejudicial PTP, and it was in Mu’Min v. Virginia (1991). Mu’Min had
been convicted of murder and sentenced to death for killing a woman while out of
prison on work detail. Extensive pretrial publicity surrounded the case, and eight of
the 12 jurors on his jury admitted, during voir dire, to having seen or heard some-
thing about the case. Mu’Min asserted that his right to a fair trial had been violated
because the trial judge refused to question prospective jurors as to the specific pre-
trial information they had been exposed to. The Supreme Court held that the
Fourteenth Amendment’s due process clause does not mandate that prospective
jurors be queried about specific case information they have seen or heard. Further,
the Sixth Amendment’s impartial jury requirement is satisfied when prospective
jurors refrain from stating that they have been prejudiced by pretrial publicity. This
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ruling clarified the extent to which the voir dire need delve into specific PTP infor-
mation and juror bias.

American Bar Association and Pretrial Information

Along with the Supreme Court’s decisions in regard to PTP’s potential to impede a
defendant’s right to a fair trial, the American Bar Association has formulated ethical
rules for the dissemination of pretrial information by litigating attorneys (ABA,
2016; see ABA Standards, Rule 3.6). These ethical rules indicate categories of
information considered prejudicial, and that should therefore not be disseminated to
the press (Rule 3.6—Comment). These categories include: (1) character, credibility,
reputation, or criminal record of the accused; (2) possibility of guilty pleas, exis-
tence of a confession, admission, or statement or refusal to make statement; (3)
performance/results on or refusal of any tests (e.g., DNA, polygraph); (4) opinions
of guilt or innocence of defendant; (5) information that is likely inadmissible as
evidence in courts; and (6) statement that the defendant is accused of crime, unless
accompanied by statements that this is merely an accusation and defendant is inno-
cent until proven guilty. Under Rule 3.8 (ABA, 2016), prosecutors have the addi-
tional obligation to refrain from making statements that are likely to increase
condemnation of the defendant.

The ABA Standards (2016) also include a “Right to Reply” (Rule 3.6)—a lawyer
may “make a statement that a reasonable lawyer would believe is required to protect
a client from the substantial undue prejudicial effect of recent publicity not initiated
by the lawyer or the lawyer’s client.” This right of reply, however, is limited only to
“such information as is necessary to mitigate the recent adverse publicity.” This
right has come into question in recent high-profile cases (e.g., see Mosteller, 2007
for a review of the 2006 Duke Lacrosse Case; FL v. Zimmerman, 2013), and will be
discussed further below.

Amount and Types of Pretrial Publicity in High-profile Cases

Cases making their way towards trial vary widely in the amount and type of pretrial
media coverage they receive (Bruschke & Loges, 1999). This section of the chapter
explores how the amount and type/slant of PTP (negative-defendant, positive-
defendant, and negative-victim) affects juror bias. It also examines how the chang-
ing media landscape is influencing the amount and type of pretrial information
disseminated to the public (Mastromauro, 2010).

Although the Supreme Court and the ABA have provided strong statements as to
the threats that prejudicial publicity imposes on a defendant’s right to a fair trial,
there are ample examples of recent cases in which the pervasiveness of highly preju-
dicial PTP call into question the violation of this fundamental right (e.g., Scott
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Peterson’s 2004 first-degree murder conviction and subsequent death sentence, Phil
Spector’s 2009 conviction for second-degree murder at his second trial, Rod
Blagojevich’s 2011 convictions on 17 corruption charges, and Jodi Arias’ 2013 first-
degree murder conviction and subsequent life sentence without possibility of
parole). Also of concern, content analyses of media sources have found that more
serious crimes are likely to receive greater media coverage than less serious crimes,
and news stories about crime are likely to contain information that the ABA (2016)
has indicated impedes a defendant’s right to a fair trial (i.e., negative statements
about the defendant’s character, reference to the defendant’s guilt, reports of confes-
sions, and prior criminal record of the accused; Imrich et al., 1995; Simon &
Eimermann, 1971; Tankard, Middleton, & Rimmer 1978).

How the Amount of Publicity Affects Juror Bias

Shaffer (1986) suggests there might be a cumulative effect of PTP on jurors’ atti-
tudes and decisions, which is supported by the small amount of research exploring
the influence of PTP quantity on juror bias. For example, DeLuca (1979) found that
mock-jurors exposed to three pieces of anti-defendant information were more likely
to render guilty verdicts than jurors exposed to only one or two pieces of this infor-
mation. In a more recent study, Daftary-Kapur, Penrod, O’Connor, and Wallace
(2014) exposed jurors to either five (low amount condition) or ten (high amount
condition) pretrial news stories that were either anti-defendant, pro-defendant, or
unrelated to the case. They found that, for jurors exposed to anti-defendant articles,
those receiving high amounts of PTP were more likely to vote guilty than those
receiving low amounts of PTP. For the pro-defendant PTP, jurors exposed to high
amounts were less likely to vote guilty than those exposed to low amounts of PTP.

Surveys of potential jurors also indicate that as the amount of PTP exposure
increases, so does potential juror bias. For example, surveys of jury eligible adults
conducted by Costantini and King (1980/1981; three murder cases) and Moran and
Cutler (1991; two drug cases) found that, as potential jurors’ reported knowledge of
a case increased, so did bias against the defendant. Importantly, Moran and Cutler
found that potential jurors’ knowledge about a case was not related to their self-
reported ability to be impartial. Finally, Shaffer (1986) found that, for the five mur-
der cases explored, the number of PTP articles appearing in a newspaper, as well as
respondents’ estimates of their amount of PTP exposure, were predictors of attribu-
tions of guilt.

The research above suggests that, as the quantity of PTP increases, so does its
biasing effect on jurors’ decisions, supporting both the Supreme Court’s decisions
and the ABA’s ethical rules regarding the biasing influence of pervasive anti-
defendant PTP. Importantly, the pervasiveness of PTP in high-profile cases is likely
to increase in the future. This is due to changes in how high-profile cases are cov-
ered, especially the implementation of both Internet and social media, which the
chapter now turns.
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The Changing Media Landscape

The Supreme Court’s decisions regarding PTP, in the 1960s and 1970s, came at a
time of dramatic change in the manner in which trials were covered by the press.
The emergence of broadcast journalism—radio in the 1930s followed by television
in the 1950s and 1960s (New York Film Academy, 2015)—not only allowed jour-
nalists to reach a much larger audience but also allowed for the broadcasting of
pretrial hearings and entire trials. In recent history, the media landscape has once
again dramatically changed—mostly resulting from the birth of the Internet and
social media—allowing for new forms of communication and ways of broadcasting
information surrounding trials (e.g., Facebook, Twitter, personal websites and
blogs, YouTube, iTunes podcasts, and Netflix).

These new forms of pretrial coverage have increased the reach of prejudicial
pretrial information, and in recent years have outpaced traditional news sources
(Mastromauro, 2010). The Pew Research Center for Internet, Science, and
Technology (2017a) found that today nearly 70% of Americans use some type of
social media “to connect with one another, engage with news content, share infor-
mation and entertain themselves,” which is up from just 5% in 2005 when they
began tracking social media use (see also, Greenwood, Perrin, & Duggan, 2016).
Americans’ Internet use has also increased dramatically over the past 16 years, from
approximately 50% of all American adults being online in 2000 to 90% in 2016
(Pew Research Center, 2017b).

Not only do these nontraditional news sources have the potential of reaching
greater numbers of people, experiencing no geographical bounds, but they also
allow for the dissemination of pretrial information that is more prejudicial, grue-
some, erroneous, and that makes direct accusations of the defendant (Mastromauro,
2010). Nontraditional Internet news sources do not have the same standards as tra-
ditional media sites and are often unchecked or uncensored (Mastromauro, 2010).
In addition, online media sources often contain comment sections, which encourage
viewers/readers to provide their opinions of the case and defendant. Therefore,
these online sources contain opinions and information not found in traditional
media sources (Ward, 2008). High-profile trials also provide the perfect fodder for
bloggers, who can work for newspapers, be ordinary citizens, or legal professionals/
attorneys (Duncan, 2009). The American Bar Journal coined the term “blawggers”
to refer to law bloggers (McDonough, 2015) and has published articles informing
attorneys on how to develop and promote legal blogging (Lear, 2015). The end
result of these commentary pages and blogs is that ordinary citizens (potential
jurors) and attorneys are not only consumers of the news but also reporters of it and
commenters on it (Rainie, 2005; Ward, 2008).

Finally, neither traditional nor nontraditional media websites are confined to a
specific moment in time. Instead, the Internet allows access to pretrial information
days, weeks, or even years after the original posting, and allows for an individual to
access the material over and over again. This makes it more complicated for the
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courts, in high-profile cases, to seat a jury that has not been exposed to prejudicial
media coverage.

In some high-profile cases, the social media coverage began in force prior to
arrest, and might have played a role in securing an arrest. For example, on March
8th of 2012, the parents of 17-year-old Trayvon Martin, who was shot and killed in
Sanford, Florida on February 26th 2012, created a petition on Change.org. This
petition called for a full investigation of their son’s death and the arrest of George
Zimmerman, who was the acknowledged shooter. On March 17th 2012, after the
release of the 911 call, the Zimmerman case became the first story of the year to
have more traditional media coverage (19% of available newspaper and broadcast
space) than the presidential race (14% of available newspaper and broadcast space;
Pew Research Center, 2012). Also during this time, 21% of Twitter conversation
expressed outrage at Zimmerman/calls for justice (Pew Research Center, 2012). By
March 22, 2012 the Change.org petition had more than 2.2 million signatures that
were presented to the Sanford City Commission by civil rights leader Jesse Jackson.
Subsequently, a special prosecutor appointed by Florida Governor Rick Scott
charged George Zimmerman with murder. Hence, this pre-arrest/pre-indictment
publicity might have been influential in securing a murder charge in this case.

The anti-defendant media coverage of George Zimmerman followed the defen-
dant throughout his trial and beyond. To counter the “avalanche of misinformation,”
George Zimmerman’s attorney, Mark O’Mara, used the Internet and social media,
setting up a Legal Defense website (http://gzlegalcase.com/), Twitter page, and
Facebook account (Brook, 2012; Weis, 2012). The judge in the Zimmerman case
refused the prosecution’s request for a gag order that would prevent Mr. O’Mara
from blogging. As mentioned above, the ABA Standards do provide litigating attor-
neys with the “Right to Reply” (Rule 3.6) to substantial prejudicial PTP in order to
mitigate adverse effects caused by such PTP.

As the Zimmerman case demonstrates, the increasing use of the Internet and
social media by the public and attorneys is likely to result in significant changes in
the amount and types of pretrial information surrounding cases. How these new
forms of pretrial coverage will affect juror bias, and the courts’ ability to success-
fully protect defendants’ right to a fair trial, are questions that the chapter will delve
into below.

Types of Slants of PTP

The prosecution typically has the advantage regarding media coverage in high-
profile cases (Dexter, Cutler, & Moran, 1992), with most PTP being pro-prosecution
or anti-defendant (Imrich et al., 1995; Lieberman & Sales, 2007). As the media
coverage surrounding FL v. Zimmerman (2013) demonstrates, some media savvy
defense attorneys and defendants are taking the initiative to counter the anti-
defendant coverage, getting their version of the story out. For example, some defen-
dants and/or defense attorneys have set up websites, used Facebook, Twitter, blogs,
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YouTube or radio, and TV interviews (e.g., George Zimmerman, Casey Anthony,
and Steven Avery) in an attempt to present themselves in a positive light, or portray
the victim in a negative one. In their article on PTP’s influence on the courtroom,
Lofink and Mullaney (2013) suggest that defense attorneys deal with PTP by “fram-
ing the media narrative early in the process” through the use of blogs, social media,
and the Internet. They also suggest that defense attorneys “challenge the prosecu-
tion’s narrative and the public’s presumption about facts” by using these forms of
media, and in essence pushing the limits of the ABA’s guidelines for contact with
the media and right to reply. Therefore, these new forms of media, and attorneys’
increasing knowledge and use of them, has resulted in multiple types or slants of
prejudicial PTP (e.g., anti-defendant, anti-victim, or pro-defendant) in some high-
profile cases. The chapter now examines the research exploring how these various
types or slants of PTP can influence jurors’ decisions and impressions.

Negativity Bias

Research on the negativity bias has found that negative information has a greater
effect than positive or neutral information on people’s perceptions of others and
impression formation (Kisley, Wood, & Burrows, 2007; Rozin & Royzman, 2001;
Vaish, Grossmann, & Woodward, 2008). Ruva and McEvoy (2008) found some
evidence for negativity bias, with negative-defendant PTP having a larger effect on
guilt measures than positive-defendant PTP. In contrast, Daftary-Kapur et al. (2014)
found that pro-defense PTP had a greater impact on guilt decisions than anti-
defendant PTP. Also of interest, Bornstein, Whisenhunt, Nemeth, and Dunaway
(2002) examined whether PTP could bias jurors against defendants or plaintiffs in a
civil trial. They found that anti-defendant PTP had a stronger effect on liability
judgments and perceptions of plaintiff sympathy, as compared to anti-plaintiff
PTP. Therefore, the relative influence of different PTP slants might be case- or
defendant-specific. Some defendants might benefit greatly from positive-defendant
PTP or anti-plaintiff PTP, while others will not. The research discussed below sug-
gests that all types or slants of PTP can significantly influence jurors’ impressions
of defendants and guilt decisions.

Negative-defendant PTP: Given that negative-defendant PTP is most prevalent
and can threaten a defendant’s right to a fair trial, especially in high-profile cases, it
is not surprising that PTP researchers have focused most of their attention on
negative-defendant PTP. Extensive research supports the contention that negative-
defendant PTP can bias juror decision making by rendering a juror incapable of
determining a verdict based solely on trial evidence (see Steblay et al., 1999 for
review). Specifically, research has found that jurors who are exposed to negative-
defendant PTP are more likely to find the defendant guilty and view the defendant
as less credible than jurors who are not exposed to PTP (Kerr, Niedermeier, &
Kaplan, 1999; Kramer, Kerr, & Carroll, 1990; Otto, Penrod, & Dexter, 1994; Ruva,
McEvoy, & Bryant, 2007). Negative-defendant PTP also influences jurors’
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interpretation of trial evidence (Hope, Memon, & McGeorge, 2004; Otto et al.,
1994; Ruva, Guenther, & Yarbrough, 2011; Ruva, Mayes, Dickman, & McEvoy,
2012) and the way jurors discuss ambiguous trial evidence during jury deliberations
(Ruva & Guenther, 2015; Ruva & LeVasseur, 2012), pushing both toward an anti-
defendant slant. In addition, negative-defendant PTP elicits negative emotional
responses in jurors (Kramer et al., 1990; Ruva et al., 2011). Finally, exposure to
negative-defendant PTP can influence jurors’ memory for trial evidence by making
it difficult for jurors to distinguish information obtained prior to trial (PTP) from
information obtained during trial (source memory errors; Ruva & Guenther, 2015;
Ruva & McEvoy, 2008; Ruva et al., 2007).

Positive-defendant PTP: As compared to negative-defendant PTP, far less
research has focused on the biasing effects of positive-defendant or pro-defendant
PTP. Positive-defendant PTP paints the defendant in a positive light, and is most
likely to exist in trials involving rape or murder, as well as those in which the defen-
dant is a celebrity or police officer (Daftary-Kapur et al., 2014). Some of the research
examining how positive-defendant PTP influences jurors’ decisions and impres-
sions has used general PTP (not case-specific; Greene & Wade, 1988; Kovera, 2002;
Woody & Viney, 2007). Research using case-specific positive-defendant PTP has
found that it too influences jurors’ decisions, impressions, interpretation of trial
evidence, and memories. Specifically, jurors exposed to pro-defendant PTP are
more likely to vote not guilty and perceive the defendant as more credible when
compared with no-PTP controls, thus resulting in a pro-defense bias (Daftary-Kapur
et al., 2014; Ruva, Dickman, & Mayes, 2014; Ruva et al., 2011; Ruva & McEvoy,
2008). In addition, jurors exposed to pro-defendant PTP are more likely, compared
to jurors exposed to negative-defendant PTP or no-PTP controls, to misattribute the
source of this PTP information to the trial (Ruva & McEvoy, 2008) and interpret
trial evidence in favor of the defendant (Ruva et al., 2011; Ruva et al., 2012).

Negative-victim PTP: Negative-victim PTP involves using negative language to
describe victims and/or portraying their actions as contributing to their victimiza-
tion. While it is common for the media to focus on the accused, in certain cases the
media has focused on blaming the victim by portraying the victim, at some level, to
be at fault for the alleged crime (Taylor, 2009). Negative-victim PTP is prevalent for
certain types of crime (e.g., rape, sexual assault, and domestic violence), and has
been found to have an effect on jurors’ decisions (Franiuk, Seefelt, Cepress, &
Vandello, 2008; Taylor, 2009). For example, Franiuk et al. (2008) found that when
mock-jurors were presented with anti-victim stories, as opposed to pro-victim sto-
ries, they were more likely to believe that the defendant was not guilty and that the
victim was lying. In addition, Daftary-Kapur et al. (2014) found that jurors in the
pro-defense PTP condition (consisting of a mixture of pro-defendant and anti-
victim PTP) were less likely to find the defendant guilty than the no-PTP controls.
Similarly, Ruva and Guenther (2017) found that jurors exposed to anti-victim PTP
were more likely to find the defendant not guilty, rate the defendant as more credi-
ble, and the trial evidence as being more supportive of the defendant than jurors not
exposed to PTP. They also found that the effect of PTP on guilt ratings was medi-
ated by jurors’ ratings of trial evidence and defendant credibility. Specifically, PTP
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imparted its biasing effects on jurors’ guilt ratings by pushing their ratings of defen-
dant credibility and trial evidence in the direction of the PTP bias (toward favoring
the defendant if jurors were exposed to anti-victim PTP). Caution should be taken
in interpreting the effect of negative-victim PTP on juror bias, given the small
amount of research examining its influence on jurors’ decisions.

Mixed PTP exposure: In their review of naturally occurring PTP, Daftary-Kapur
et al. (2014) and Franiuk et al. (2008) discovered that, for some high-profile cases,
multiple types of PTP (e.g., anti-defendant and anti-victim) are present. The preva-
lence of multiple types of PTP in high-profile case is only likely to increase as the
accessibility to, and use of, nontraditional media outlets increases (e.g., Facebook,
Twitter, and YouTube), as well as their implementation into the litigation process.
Therefore, along with understanding how each type of PTP independently influ-
ences jurors’ decisions and impressions, it is also important to understand how
exposure to multiple PTP slants influences them.

Only two studies (Ruva et al., 2012, 2014) have explored how PTP effects on
guilt decisions differ for jurors exposed to pure-PTP (e.g., exposure to only negative-
defendant PTP) as opposed to jurors exposed to mixed-PTP (e.g., exposure to both
negative-defendant and positive-defendant PTP). Ruva et al. (2012, 2014) exposed
participants to either pure PTP or a mixture of pro-defendant and anti-defendant
PTP over a period of 10-12 days. The mixed PTP exposure occurred either in an
alternating (exposure episodes alternated between pro-defendant and anti-
defendant) or blocked (jurors were exposed to all of the PTP articles of one slant
before being exposed to the articles of the other slant) fashion. Both studies found
that pure negative-defendant PTP jurors were more likely to vote guilty than pure
positive-defendant PTP jurors. These studies also found that mixed PTP exposure
presented in an alternating fashion resulted in a reduction of PTP bias (resembling
no-PTP controls). However, Ruva et al. (2012) found that mock jurors who received
a blocked mixture of negative-defendant PTP followed by positive-defendant PTP
showed a primacy effect (i.e., negative-defendant PTP had the greatest impact), and
their verdicts did not differ from pure negative-defendant PTP jurors. Interestingly,
jurors in the blocked condition who received pro-defendant PTP first were most
similar to jurors in the no-PTP control, suggesting a leveling of PTP bias. Ruva
et al.’s (2014) findings differ from Ruva et al.’s (2012) in that the former found a
reduction of PTP bias on verdicts for both the blocked and alternating groups.
However, Ruva et al.’s (2014) guilt rating analyses (combination of guilt and confi-
dence) suggested a recency effect, with those receiving negative-defendant PTP last
closely resembling those in the pure negative-defendant PTP condition.

Although the results of these mixed PTP studies suggest that juror exposure to
certain combinations of differing PTP slants might result in a reduction of bias, it
should be noted that it is unlikely that equal amounts of negative-defendant and
positive-defendant PTP would surround an actual case. Even more unlikely would
be for traditional or social media to present these two types of PTP in an alternating
fashion, and then for jurors to be exposed to this information in an alternating fash-
ion. Therefore, much more research is needed before conclusions can be made on
how various slants of PTP work in combination to bias jurors’ decisions.
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The research above suggests that all types or slants of PTP can influence jurors’
guilt decisions, with negative-defendant PTP being especially problematic given its
ability to bias the jury pool against the defendant-hence denying the defendant his/
her right to a fair trial by an impartial jury. That being said, both positive-defendant
and negative-victim PTP challenge the associated burden of proving guilt, which is
placed on the prosecution. Therefore, understanding the influence of all PTP types/
slants on juror bias is important. Social scientists have various methods they can
employ to study these influences, with each having its benefits and limitations.
These methods are the focus of the next section of this chapter.

Research Methodologies Used to Explore Pretrial Publicity’s
Biasing Effects

The effect of PTP on juror bias has been examined using three main methods: (1)
surveys of actual or potential jurors, (2) jury simulation research/experiments, and
(3) meta-analysis. Given that most of the research using these various methods is
presented elsewhere in this chapter, only a brief discussion of the methodology will
be presented here.

Survey Research

Survey studies exploring PTP’s effects on prospective juror bias can be conducted
solely for research purposes, but many have been conducted to assess the level of
anti-defendant bias held by potential jurors in actual criminal cases (Studebaker &
Penrod, 1997). Several of these survey studies have shown a strong relationship
between the amounts of case information prospective jurors can report and their
perceptions of defendant guilt (Costantini & King, 1980/1981; Moran & Cutler,
1991; Nietzel & Dillehay, 1983). For example, Moran and Cutler (1991) conducted
surveys of prospective jurors in two high-profile cases and found a significant
correlation between knowledge of case specifics and perceived culpability of the
suspects. However, knowledge of case specifics was not correlated with prospective
jurors’ self-reported ability to be impartial. The authors concluded that negative-
defendant PTP could prejudice potential jurors against a defendant and that self-
reports of impartiality should not be taken at face value.

Surveys of prospective jurors benefit from high verisimilitude or realism, in that
they query actual potential jurors about case relevant information. Realism is impor-
tant given that judges might highly value it and some have dismissed scientific
research due to a lack of it (e.g., Ballew v. Georgia, 1978; Lockhart v. McCree,
1986). Survey research also has several limitations. First, survey research does not
clearly link exposure to PTP with biased jury decision making. The impact of PTP
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could be attenuated by the presentation of evidence at trial and jury deliberations.
Therefore, the relationship between exposure to negative-defendant PTP and jury
decision making might not be as strong as would be expected from survey research
(Otto et al., 1994). Second, survey research does not allow for exact measurement
of types and amounts of PTP that prospective jurors are exposed to. Instead, survey
research relies on self-reports or indirect measures (e.g., memory reports) of PTP
exposure. Finally, surveys suffer from a lack of control over extraneous variables,
and without this control, researchers cannot make causal inferences (e.g., that expo-
sure to PTP causes bias). Properly conducted jury simulation research does not
suffer from these limitations, and has consistently shown that trial evidence presen-
tation alone cannot eliminate the biasing effects of PTP (see Steblay et al., 1999 for
review). That being said, no research method is perfect and below we review both
the benefits and limitations of jury simulations.

Jury Simulation Research

Much of the research cited in this chapter consists of jury simulations or controlled
experiments, which involve manipulations of variables under controlled conditions,
resulting in increased internal validity over survey research. This control allows
researchers to determine causal relationships between exposure to PTP and juror
bias. One major advantage of jury simulations is that they allow researchers to sys-
tematically vary the amount and type of pretrial publicity that participants are
exposed to, obviously something that is not possible with actual jurors. This system-
atic manipulation of amount and type of pretrial publicity makes it possible to deter-
mine their effects on juror decisions and impressions.

Another major advantage of jury simulation research is that it allows for the
examination of the processes that influence jurors’ and juries’ decisions. As
Bornstein et al. (2017) point out, it is important to explore not only the types of deci-
sions jurors and juries make but also how they arrive at these decisions. At the juror-
level these processes include, but are not limited to, how individual jurors’
impressions, attitudes, memories, perceptions, and emotions influence their deci-
sions. At the jury level the focus is on the deliberation process and how both indi-
vidual and group-level mechanisms (e.g., group polarization, leniency shift,
collaborative memory, and social decision schemes) influence jury decisions. As the
review of mechanisms responsible for PTP’s influence on guilt decisions will reveal,
much has been learned about these processes through jury simulation research.

Experimental simulations do come with some costs. First, the systematic control
over variables, which is the hallmark of experiments, results in lowered ecological
validity and realism than field research (e.g., research on actual juries in a court-
room setting). That being said, most jury simulations attempt to create a realistic
trial experience in a controlled experimental setting. These jury simulations differ
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widely in the degree of ecological validity or realism. It is a balancing act in which
researchers need to maintain control over variables studied (internal validity), in
order to infer causation, while at the same time attempting to make their stimuli and
procedures as close to the real world as possible (ecological validity). PTP research-
ers can increase the ecological validity of their jury simulations by using actual
news stories surrounding an actual trial. Additionally, they can have jurors deliber-
ate to attempt to come to a unanimous verdict. The ecological validity of the trial
stimuli can vary from trial transcripts (e.g., Daftary-Kapur et al. 2014; Hope et al.,
2004) to videotape footage of actual trials (e.g., Otto et al., 1994; Ruva et al., 2007)
to simulated reenactments with the roles of judges and attorneys being played by
actual judges and attorneys (e.g., Kramer et al., 1990). The modality of PTP presen-
tations can also vary from several written news articles (e.g., Daftary-Kapur et al.,
2014; Ruva & McEvoy, 2008) to audiotaped presentations (e.g., Kramer et al.,
1990) to videotaped television broadcasts (e.g., Ogloff & Vidmar, 1994; Wilson &
Bornstein, 1998).

A second limitation of simulation research is that much of it uses college stu-
dents as mock-jurors, which brings up questions regarding the representativeness of
these samples, and hence their generalizability to the population of interest (i.e.,
actual jurors). In a recent meta-analysis of 53 jury simulation studies (40 criminal
and 13 civil: N=17,716), Bornstein et al. (2017) examined whether type of sample
(student vs. nonstudent) had an effect on various outcome measures for criminal
(i.e., guilty verdicts, continuous guilt/culpability, and sentencing) and civil (i.e.,
liability verdicts, continuous liability, and damages) cases. Bornstein and colleagues
found no significant differences between samples for guilty verdicts, culpability
ratings, and damage awards. That is, students were not more likely to find the defen-
dant guilty, rate the defendant as more culpable, or award more in damages than
nonstudents. The only statistically significant differences found between sample
types were for liability judgments (both dichotomous and continuous measures),
which had contradictory effects and therefore make the results difficult to interpret.
Specifically, when compared to nonstudents, students were more likely to find
defendants liable (liability verdict d = 0.19), but rated defendants lower in liability
(d = —0.11). As for moderator effects, the authors note that “with the exception of
trial presentation medium, moderator effects were small and inconsistent” (Bornstein
etal., 2017, p. 13). Trial presentation medium (written summaries vs. others) mod-
erated the effect of sample type on both guilty verdicts and culpability ratings.
Specifically, student samples were more likely to render guilty verdicts and rate the
defendant as more culpable when written summaries were used; however, no differ-
ences between sample types were found when other types of trial stimuli were used.
This finding suggests that trial stimuli having greater ecological validity (e.g., vid-
eotaped trials or live trial simulations) might eliminate sample differences in regard
to verdicts and culpability ratings. Bornstein et al. suggest that their findings could
help to lessen the concern associated with the use of student samples in jury simula-
tion research.
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Meta-Analysis

Meta-analysis is a statistical procedure for combining the results from multiple
studies in order to determine the overall effect of a variable (PTP) on a number of
outcome variables (verdicts and impressions). To date, only one published meta-
analysis on PTP effects has been conducted (Steblay et al., 1999). This meta-
analysis included both jury simulation and survey research from 23 studies. These
studies consisted of 44 empirical tests representing 5755 participants. Consistent
with the research reviewed above, Steblay et al. found that mock-jurors exposed to
negative-defendant PTP were significantly more likely to find that defendant guilty
than those not exposed to PTP. Additionally, Steblay et al. found larger PTP effects
in studies that included the following: nonstudents as opposed to students, actual
PTP, multiple PTP components (e.g., crime details, arrest information, confession,
prior record, and incriminating evidence), exposure to PTP at multiple points in
time, a more serious charge (e.g., murder or sexual abuse), a greater delay between
PTP exposure and decision, and surveys as opposed to jury simulations. They also
observed that while PTP’s effect was greatest prior to trial presentation, it persisted
throughout pre- and post-deliberation verdict decisions.

In summary, all of the methods discussed above converge on a single conclu-
sion—exposure to negative-defendant PTP biases jurors against the defendant. The
chapter will now explore the important question of how PTP influences jurors’
decision.

Mechanisms Responsible for PTP’s Influence on Jurors’
Decisions

It has been well established that PTP can have powerful effects on jurors’ decisions
regarding a defendant’s guilt. To inform the courts on the types of remedies that will
be most effective in reducing PTP bias, social scientists must understand the mecha-
nisms that are responsible for this bias. Research has found that PTP imparts its
biasing effects on jurors’ decisions by influencing jurors’: interpretation of trial
evidence (Carlson & Russo, 2001; Hope et al., 2004; Ruva et al., 2011), impressions
of defendants and attorneys (Kramer et al., 1990, Otto et al., 1994; Ruva & Guenther,
2015), emotional responses (Kramer et al., 1990; Ruva et al., 2011), and ability to
discriminate the source of case information (PTP vs. trial; Ruva et al., 2007; Ruva
& McEvoy, 2008). Therefore, research suggests that multiple mechanisms are
responsible for PTP’s biasing effects. Each of these mechanisms is reviewed in the
subsections below.
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Evidence Interpretation

It is a common assumption that people can be unbiased if they set their mind to it.
Unfortunately, there is a wealth of social science research and theory that suggests
otherwise (Kramer et al., 1990; Nisbett and Wilson 1977). Exposure to PTP biases
jurors’ processing of subsequent case information. Specifically, exposure to PTP
influences what trial evidence jurors pay attention to, how much weight they give to
this evidence, and whether they interpret this evidence as supporting the defense’s
or prosecution’s case.

Primacy effects: Primacy effects have been found in a variety of situations and
simply refer to early information being better remembered, or having greater influ-
ence on decisions and impressions, than later information (see Hurlstone, Hitch, &
Baddeley, 2014 for review). Recency effects refer to situations in which information
presented last has a greater influence on decisions and impressions than information
presented earlier (Hurlstone et al., 2014 for review). Importantly for the discussion
of PTP bias, research suggests that recency effects disappear with the institution of
a delay, but primacy effects remain (Craik, 1970; Greene, 1986; Luchins & Luchins,
1970; Mayo & Crockett, 1964; Tan & Ward, 2000). The attention decrement hypoth-
esis has been employed to explain how primacy effects occur. Specifically, when
only a single judgment is required at the end of information presentation (e.g., ver-
dict), primacy effects result from the reduced attention to information presented
later, after an impression or decision is formed (Anderson, 1971). These primacy
effects have also been explained via belief perseverance. Once an idea/belief is
formed, it is resistant to change even after the basis for the belief has been refuted
(Anderson, Lepper, & Ross, 1980; Anderson & Lindsay, 1998; Ross, Lepper, &
Hubbard, 1975). All of this suggests that case information presented first (PTP) will
have a greater influence on jurors’ impressions and decisions than case information
presented later at trial.

There is evidence of early case information having an influence on jurors’ evalu-
ation of later case information. For example, Schum (1993) found that 48% of his
participants either ignored testimony that conflicted with prior evidence or inter-
preted it as agreeing with the earlier testimony. Schum attributed these findings to a
type of primacy effect in which early information biases the interpretation and
weight given to subsequent information. PTP is not trial evidence and therefore its
effect on the jurors’ interpretation of later case evidence might operate differently.
That being said, Davis, Spitzer, Nagao, and Stassen (1978) found that jurors’ pre-
trial biases (pro-prosecution or pro-defense) influenced the evaluation and weight
given to the trial evidence. The results from both of these studies are consistent with
Anderson’s (1971) discounting explanation discussed above. Also consistent with
the discounting explanation, Devine and Ostrom (1985) found that mock-jurors dis-
counted inconsistent testimony in order to create a story that explained the trial
events. This desire of jurors to create a coherent and complete trial story is explained
by the story model, which the chapter now discusses.
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The story model: The story model provides an explanation of how PTP influ-
ences jurors’ decisions (Pennington & Hastie, 1986, 1993), which incorporates pro-
cesses related to primacy effects discussed above. The story model posits that jurors
use both information presented at trial and information that they come to trial with
(e.g., PTP and knowledge about crime categories) to create cognitive frameworks
through which all subsequent trial information is filtered and interpreted. Jurors
have a desire to create a complete and coherent trial story. If jurors can create a
complete story from early PTP information, later PTP or trial information that does
not fit this story might be ignored or devalued, resulting in a primacy effect in which
early information (PTP) has a greater effect on jurors’ judgments than later informa-
tion (Trial). Predecisional distortion theory also posits that early case information
can bias jurors’ interpretation of later case information.

Predecisional distortion theory: Predecisional distortion theory (Carlson &
Russo, 2001) proposes that rather than weighing trial evidence according to its
actual probative value, jurors will distort evidence to support their favored side
(prosecution or defense). Research has shown that this distortion increases through-
out the trial, as jurors’ confidence that the favored side will win increases, and ulti-
mately influences verdicts (Carlson & Russo, 2001; Russo, Meloy, & Medvec,
1998; Russo, Meloy, & Wilks, 2000). Jurors who are exposed to PTP are likely to
come to trial with a favored side (e.g., negative-defendant PTP = prosecution
favored), and might begin distorting trial evidence to support their favored side
early during trial evidence presentation.

In order to examine whether PTP does result in predecisional distortion in the
direction of the PTP bias, Hope et al. (2004) and Ruva et al. (2011) exposed mock-
jurors to either negative-defendant PTP or unrelated news stories. Results from both
studies found significantly higher levels of predecisional distortion (biased toward
the prosecution) for jurors exposed to negative-defendant PTP, as well as an increase
in the percentage of guilty verdicts. Both researchers suggested that primacy effects
played a role. Specifically, when jurors are exposed to negative-defendant PTP and
then early at trial favor the prosecution’s case, it will be very difficult for mitigating
evidence to be accurately weighed due to predecisional distortion. Additionally,
Ruva et al. (2011) found that jurors exposed to positive-defendant PTP had signifi-
cantly lower predecisional distortion scores (biased toward the defense), and were
less likely to vote guilty than jurors in the no-PTP and negative-defendant PTP
conditions. Importantly, both sets of researchers found that predecisional distortion
of trial evidence mediated the effect of PTP on juror decisions. Therefore, exposure
to PTP resulted in jurors interpreting trial evidence to favor the side that was favored
in the PTP (prosecution or defense), and these biased interpretations influenced
their guilt decisions. It should be noted that Ruva et al.’s findings suggest that both
negative-defendant and positive-defendant PTP influence jurors’ decisions through
predecisional distortion.

The research above focuses on juror-level decisions, but there is also jury-level
research that suggests predecisional distortion (or similar primacy effects) can affect
how jurors discuss trial evidence during deliberations. As part of their analyses for
two large jury studies, Ruva and associates (Ruva & Guenther, 2015; Ruva &
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LeVasseur, 2012) content analyzed the videotaped deliberations of 60 mock-juries
(30 per study). Half of these juries consisted of mock-jurors who had been exposed
to negative-defendant PTP and the other half were exposed to unrelated news sto-
ries. They found that during deliberations, jurors who were exposed to negative-
defendant PTP were significantly more likely, compared to no-PTP controls, to
discuss ambiguous trial evidence (which did not support either side or was neutral)
as if it supported the prosecution. Additionally, Ruva and Guenther (2015) found
that discussion of ambiguous trial information in a pro-prosecution manner signifi-
cantly mediated the effect of PTP on juries’ guilt decisions. Therefore, jurors
exposed to negative-defendant PTP were more likely to discuss ambiguous evi-
dence in a pro-prosecution manner, and this biased discussion of evidence influ-
enced juries’ guilt decisions.

The research and theory above suggests that, in cases having a lot of PTP, it is
likely that trial information will be distorted in a way that favors this PTP, regardless
of its true probative value. As the discussion below will reveal, predecisional distor-
tion, belief perseverance, and similar primacy effects are some, but not all, of the
hurdles that the defense would have to overcome when pervasive negative-defendant
PTP exists.

Impression Formation

The primacy effects described above are also important to this discussion of impres-
sion formation. Jurors who are exposed to PTP are likely to come to trial having
already formed an impression of the defendant. Most of the research focusing on
PTP’s effects on jurors’ perceptions of a defendant’s credibility has focused on
negative-defendant PTP. This research has found that jurors exposed to negative-
defendant PTP rate the defendant as less credible, or have more negative impres-
sions of the defendant, than jurors not exposed to PTP (Dexter et al., 1992; Kramer
et al., 1990, Otto et al., 1994; Ruva et al., 2007). That being said, the small amount
of research exploring the effect of positive-defendant PTP on jurors’ impressions
has found that exposure to pro-defendant PTP results in jurors rating the defendant
as more credible than no-PTP controls (Ruva et al., 2011; Ruva & Hudak, 2013;
Ruva & McEvoy, 2008). Importantly, these defendant credibility ratings have been
found to mediate PTP’s effect on jurors’ guilt decisions (Ruva et al., 2011; Ruva &
McEvoy, 2008). Thus, PTP influences jurors’ impressions of the defendant and
these impressions then influence jurors’ guilt decisions.

In addition to influencing jurors’ impressions of defendants, exposure to PTP influ-
ences jurors’ impressions of litigating attorneys. Ruva and McEvoy (2008) found that
jurors exposed to negative-defendant PTP rated the prosecuting attorney more favor-
ably (higher in likability and ability), and the defense attorney less favorably (lower in
likability and ability), than jurors exposed to positive-defendant PTP or no PTP. They
also found that jurors exposed to positive-defendant PTP provided less favorable rat-
ings of the prosecuting attorney than no-PTP controls. Similarly, Ruva and Guenther
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(2015) found that jurors exposed to negative-defendant rated the prosecuting attorney
as more favorable, and the defense attorney as less favorable, than the no-PTP con-
trols. In both of these studies, jurors’ ratings of the prosecuting attorney mediated the
effect of PTP on guilt decisions. As with the defendant credibility ratings, exposure to
PTP influenced jurors’ impressions of key trial players (prosecuting attorney), and
these biased impressions influenced their guilt decisions.

Ruva and associates suggest that Pennington and Hastie’s (1988, 1993) story
model can explain how jurors’ impressions of defendants and attorney can mediate
PTP’s influence on jurors’ decisions. Jurors exposed to PTP used this information
as a framework for analyzing subsequent case information (i.e., trial evidence) in
order to create a coherent story. Those jurors exposed to negative-defendant PTP
come to court with a story that the defendant is not credible and is likely guilty. This
results in subsequent trial evidence being encoded in a manner that agrees with this
anti-defendant original story.

Emotional Responses

Recently, researchers have begun to explore the influence of emotions on jurors’
decisions and impressions (see Nunez, Estrada-Reynolds, Schweitzer, & Myers,
2016 for review). According to Feigenson and Park (2006), emotions can affect
jurors’ decisions by biasing information processing in the direction of the emotion
and providing informational cues. Therefore, PTP could influence verdict outcomes
by eliciting negative emotional responses (e.g., anger, hostility, disgust, and anxi-
ety) that then influence jurors’ processing of trial information and ultimately their
verdicts (Salerno & Bottoms, 2009). Obviously, emotional responses elicited by
PTP are extralegal in nature, and become problematic when they bias jurors’
decisions.

Negative-defendant PTP elicits negative emotional responses in jurors and influ-
ences both juror (Kramer & Kerr, 1989) and jury (Kramer et al., 1990) decisions.
Much of this research suggests that emotional PTP has a more damaging effect on
jurors’ decisions than factual PTP. For example, Kramer et al. (1990) found that
during voir dire mock-jurors exposed to negative-defendant PTP reported more
negative emotions and held a stronger bias against the defendant than jurors exposed
to factual PTP. They also found that a time delay between exposure to PTP and voir
dire was only able to reduce the effects of factual PTP, whereas the effects of emo-
tional PTP did not diminish over time.

Honess, Charman, and Levi (2003) examined jurors who were naturally exposed
to PTP by having them recall the PTP they were exposed to. They then evaluated the
content of these recalls as either factual or affective/evaluative. Jurors were then
exposed to a briefing by the trial judge, along with prosecution and defense opening
statements. Jurors who recalled affective/evaluative PTP showed more bias against
the defendant in their reasoning, evaluations of the defense’s arguments, and
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confidence in the defendant’s guilt. Contrary to these findings, Wilson and Bornstein
(1998) found that, when controlling for the information’s diagnosticity, both factual
and emotional PTP biased jurors’ decisions, with no significant difference between
them in regard to jurors’ verdicts.

According to the Appraisal-Tendency Framework (Lerner & Keltner, 2000,
2001), not all negative emotions (e.g., anger, disgust, anxiety, and sadness) are
equally influential on judgments and decisions (see Feigenson & Park, 2006, for
review). Anger influences perceptions, beliefs, reasoning, choices, and punitiveness
(Bodenhausen, Sheppard, & Kramer, 1994; Lerner, Goldberg, & Tetlock, 1998;
Lerner & Tiedens, 2006). Importantly, anger can carry over to judgments and deci-
sions regardless of whether the emotional state is related to the final decision
(Loewenstein & Lerner, 2003; Zillmann, 1983).

Unfortunately, the research discussed above exploring the effects of emotional
PTP on juror bias did not employ measures that could distinguish among different
types of emotions. It only addressed whether the response was affective/emotional,
and in some cases its valence (negative, neutral, or positive). Therefore, the specific
emotions elicited by PTP in each study are unknown, and it is possible that the emo-
tions elicited across the studies differed, resulting in conflicting findings. To rectify
this, and explore whether anger acts as a unique emotional mechanism, Ruva et al.
(2011) used two different emotional measures: (1) Spielberger’s State-Trait
Personality Inventory (STPI; Spielberger, 1983; Spielberger & Reheiser, 2003) and
(2) a PTP recall and emotional response task. The STPI measures both the state and
trait forms of anger, anxiety, depression, and curiosity, with Ruva and colleagues
focusing on the state or transitory form (Spielberger & Reheiser, 2009). The emo-
tion measure associated with the PTP recall task required participants to select emo-
tion words, from an emotion word list (each word was part of a specific emotion
category), that described their emotional responses to the PTP information they
recalled. The jurors in Ruva et al.’s (2011) study were exposed to either negative-
defendant PTP, positive-defendant PTP, or no PTP. Jurors exposed to negative-
defendant PTP were angrier after viewing the trial than those in the positive-defendant
or no PTP conditions. This anger acted as an emotional mechanism through which
PTP influenced jurors’ decision—with those exposed to negative-defendant PTP
being angrier, which resulted in a greater propensity to vote guilty. In addition,
jurors exposed to positive-defendant PTP were significantly more likely than jurors
in the negative-defendant and no PTP conditions to use positive emotion words to
describe their PTP recalls. The proportion of positive emotion words used to
describe PTP recalls mediated guilt decisions. Positive emotional responses to PTP
also acted as an emotional mechanism through which PTP influenced jurors’ deci-
sion—with those exposed to positive-defendant PTP indicating more positive emo-
tional responses, which resulted in a greater propensity to vote not guilty.

Dumas, Lepastourel, and Testé (2014) also explored whether anger mediated
PTP’s effect on jurors’ decisions. They found that jurors were more likely to find the
defendant guilty after reading negative-defendant PTP containing both incriminat-
ing (includes implicating evidence against the accused, such as results of a search
warrant or admissions of guilt) and crime story information (details of the crime
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committed). They also found that the amount of anger jurors expressed increased as
the number of crime story elements increased, while the amount of incriminating
evidence did not influence the level of anger. Mediation analyses showed that
incriminating evidence had a direct effect on verdicts; crime story information indi-
rectly affected verdicts by eliciting negative emotional responses. Therefore, con-
sistent with Ruvaet al. (2011), this study suggests negative-defendant PTP influences
jurors’ verdicts by increasing juror anger, which then increases the likelihood of
voting guilty.

Why does anger result in such biased decisions? People who are made to feel
angry are less cautious in their decision making than those who feel other forms of
negative affect, such as sadness (Bodenhausen et al., 1994; Tiedens, 2001). When
deciding guilt, angry people are more influenced by stereotypes than people who
express neutral emotions or sadness (Bodenhausen, et al., 1994; Tiedens & Linton,
2001). Therefore, anger can lead to automatic, superficial, and heuristic processing
which could result in jurors’ feeling increased confidence in their preconceived
judgments and less likely to consider further information (Feigenson & Park, 2006;
Lerner & Keltner, 2001; Lerner & Tiedens, 2006).

Source Memory

Memory might also be an important means by which PTP imparts its biasing effects
on jurors’ guilt decision. How information is encoded (brought into the memory
system) has a significant effect on how strong and durable memory will be. In addi-
tion to the strength of the memory trace, the accuracy of people’s source attributions
(Johnson, Hashtroudi, & Lindsay, 1993) regarding where they learned particular
facts about the case has important implications in regard to PTP’s influence on juror
bias, as well as jurors’ ability to correct for this bias. Finally, as already discussed,
cognitive biases such as predecisional distortion and belief perseverance can bias
how jurors encode trial information. This section focuses on source memory, given
that it is a mechanism through which PTP imparts its bias on jurors’ decisions.
Otto et al. (1994, p. 457) discuss two methods by which PTP can bias jury deci-
sion making:
Pretrial publicity may operate ... by leading potential jurors to spontaneously form an
impression of the defendant, which may then influence their judgments. ... Jurors may not
use the information received from the pretrial publicity in forming an impression, but might
instead simply encode this information into long-term memory. Jurors would then be mak-
ing memory-based judgments ... in which they would have both the information gained

from the pretrial publicity and the evidence actually presented in the trial to draw upon in
making their judgments.

If in fact jurors do encode PTP and later retrieve it when making decisions about
guilt, are they aware of the source of this information? This question pertains to the
area of source monitoring, which “refers to a set of processes involved in making
attributions about the origins of memories, knowledge, and beliefs” (Johnson et al.,
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1993, p. 3). Memories are not tagged or labeled with specific sources, but instead
contain informational clues that allow us to distinguish their source (Lindsay, 1994).
At times, people consciously struggle to identify a source, but more often they are
not conscious of this process (Lindsay, 1994). Source misattributions can arise
because recollecting information about an event and the source of that information
are believed to be two separate cognitive acts (Johnson et al., 1993), and memory
performance for event information (e.g., PTP information) is generally better than
memory for source information (Kelly, Carroll, & Mazzoni, 2002).

Ruva and associates have examined source monitoring in jurors exposed to PTP
by using the reverse suggestibility paradigm. Research has demonstrated that peo-
ple’s memory for an event can be significantly influenced by information presented
before (PTP) the to-be-remembered event (Trial), which is labeled the reverse sug-
gestibility effect (Rantzen & Markham, 1992; Ruva et al., 2007). Ruva and associ-
ates have explored whether jurors exposed to PTP are more likely to misattribute
information provided only in the PTP to trial, and refer to these errors as critical
source memory errors. They have found that mock-jurors exposed to PTP are more
likely than no-PTP controls to believe with a high level of confidence that informa-
tion presented only in the PTP was presented at trial (Ruva & Guenther, 2015; Ruva
& McEvoy, 2008; Ruva et al., 2007). In addition, jurors who deliberated made as
many of these errors as the no-deliberation controls (Ruva & Guenther, 2015; Ruva
et al., 2007). Also of interest, these source misinformation effects were found
regardless of the slant/type of PTP exposure (i.e., negative-defendant or positive-
defendant; Ruva & McEvoy, 2008). Importantly, these source misattributions were
found to be a mechanism through which PTP biases juror decisions. That is, research
suggests that mock-jurors do misattribute information presented in the PTP to the
trial and these source misattributions influence guilt decisions.

Ruva and associates warn that source memory tasks of actual jurors, as compared
to mock-jurors, are likely more difficult due to the increased delay between PTP
exposure and trial testimony, as well as the increased delay between evidence pre-
sented early in trial and jury deliberations. A longer time delay between encoding
and retrieval of information increases source misattributions (Frost, Ingraham, &
Wilson, 2002; Hekkanen & McEvoy, 2005). To explore this using a mock-juror
paradigm, Ruva and McEvoy (2008) manipulated the delay (no delay vs. 2 days)
between trial exposure and completion of the source memory test. They found that
jurors who experienced a delay made three times as many critical source-memory
errors as those who did not experience a delay.

Also of interest, the jurors in Ruva and Guenther’s (2015) study all experienced
a 2-day delay between viewing the trial and jury deliberations, after which they
completed the source memory test. Such a delay had not been instituted in prior jury
deliberation studies exploring the effect of PTP on source-memory errors. Ruva and
Guenther (2015) found that the PTP-exposed jurors made nearly three times the
critical source-memory errors as jurors in previous research without a similar delay.
In addition, the level of critical source memory errors was similar to those found in
Ruva and McEvoy’s (2008) delay condition. These findings are also interesting
given that Steblay et al.’s (1999) meta-analysis found PTP effects increased as the
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delay between PTP exposure and verdict decision increased. Thus, the increased
effects of PTP with increased delays could be at least partially due to increases in
source memory errors.

In summary, there are multiple mechanisms responsible for PTP’s biasing effects
on juror and jury guilt decisions. These mechanisms are likely to be outside of
jurors’ awareness and therefore outside of their control (Feigenson & Park, 2006;
Johnson et al., 1993; Wilson & Brekke, 1994; Wilson, Centerbar, & Brekke, 2002).
In order to effectively remedy the effects of PTP on juror and jury decisions, it is
important for the courts to be aware of the mechanisms responsible for theses
biasing effects. It is also important for the courts to realize that jurors are unlikely
to be able to self-correct for the effects of PTP, and are likely unaware of how this
bias will influence their impressions of the defendant and their interpretation and
memory for trial evidence.

Effectiveness of Court Remedies in Reducing or Ameliorating
PTP Bias

Trial motions related to the effects of prejudicial PTP on defendants’ right to a fair
trial are prevalent and have increased over time (Minnow & Cate, 1991; Spano,
Groscup, & Penrod, 2011). The courts have several remedies that can be used to
combat the biasing effects of prejudicial PTP (e.g., continuance, voir dire, jury
deliberations, judicial instruction, change of venue, and bench trial as opposed to
jury trial). Many of these remedies are addressed, or alluded to in the significant
decisions handed down by the Supreme Court. PTP researchers have examined the
effectiveness of continuance, voir dire, deliberations, and judicial instruction. This
section of the chapter focuses on this research and related theory. It also covers how
the increasing Internet and social media coverage of cases making their way towards
trial could impact the effectiveness of these remedies.

Continuance

Common sense might suggest that the influence of PTP should diminish over time.
That is, a delay or continuance of a trial might be enough to significantly reduce or
eliminate the bias associated with PTP. This is the stance that some courts have
taken by refusing to accept the notion that the biasing effects of PTP can persist over
a long period of time (Irvin v. Dowd, 1961). Therefore, in some cases a continuance
or delay has been instituted to remedy the effects of prejudicial PTP (United States
v. Dioguardi, 1956). Although Rideau v. Louisiana (1963) does not directly speak to
continuance, it does refer to the effect of a delay on PTP bias. It suggests that a delay
should be expected to alleviate PTP bias, “[U]nless the adverse publicity is shown
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by the record to have fatally infected the trial.” This remedy of a delay is also
thought to be effective, given that the majority of PTP surrounding a case occurs at
the time of incident and arrest (Sheppard v. Maxwell, 1966).

Contrary to the courts’ beliefs that a delay will diminish or eliminate the biasing
effects of pervasive and prejudicial PTP, social science research suggests it is
unlikely to be an effective remedy. In cases having large amounts of PTP, in which
the exposure to the PTP is repeated over a long period of time, memory traces can
be so strong that such memories could last over several years, if not a lifetime. The
reasons for this are many. First, as already discussed above, emotional PTP is resis-
tant to delay (Kramer et al., 1990). Second, research going back over a century has
found that when learning episodes are spaced across time, rather than presented
only once or over a short period of time, memory is enhanced, resulting in increased
retention over longer periods of time (see Cepeda, Pashler, Vul, Wixted, & Rohrer,
2006 for review). The size of this distributed or spaced learning effect is often large
(see Donovan & Radosevich, 1999 and Janiszewski, Noel, & Sawyer, 2003 for
reviews), making these memory traces strong enough to withstand significant
delays. Third, one problem with a continuance as a remedy for PTP bias is that, in
the real world, the media typically reinstates the PTP at the time of pretrial hearings
and just prior to trial (Dexter et al., 1992; Moran & Cutler, 1991).

Finally, given that the majority of American adults are now online (90%), and
that the average Internet user accesses news through online media sources, blogs,
and social media (Mastromauro, 2010; Pew Research Center, 2017b), the effective-
ness of a continuance is questionable. This is because people can readily access
stories and videos (e.g., YouTube, Netflix, iTunes podcasts) about a case from the
distant past, and hence the influence of PTP might not fade with time due to contin-
ued exposure. Therefore, even if in the past the courts could count on the majority
of PTP occurring at the time of the incident and arrest, nontraditional media sources
could easily keep the PTP going throughout the delay or continuance.

Voir Dire

In cases having pervasive prejudicial PTP, the voir dire is used to assess potential
jurors’ knowledge of the PTP surrounding the case and potential bias against the
defendant. In high-profile cases it might be difficult, if not impossible, to find jurors
who have not seen or heard anything about the case. In such cases, the courts may
allow more extensive questioning of potential jurors and additional peremptory
challenges (see United States v. Meredith, 1987). Such focused questioning is
thought by the courts to be an effective remedy for PTP bias (Kramer et al., 1990).
The use of voir dire to remedy PTP bias assumes that attorneys and judges are able
to determine whether potential jurors can be impartial, and that potential jurors can
assess their own bias and honestly report on it (Shahani, 2005). The latter is of great
importance, given that a juror is often defined by the courts as being free from
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prejudice if he/she reports the ability to set aside opinion and render a verdict based
solely on the evidence presented at trial.

The social science research exploring the effectiveness of voir dire as a remedy
for PTP bias suggests that it is unlikely that potential jurors can adequately assess
their own bias. For example, Sue, Smith, and Pedroza (1975) found that jurors who
were exposed to PTP and answered “yes” to the question, “Can you, in view of the
publicity you have seen, judge the defendant in a fair and unbiased manner,” were
more likely to find the defendant guilty than jurors not exposed to PTP. Thus, despite
the belief that they could put aside bias associated with exposure to PTP, these
jurors could not and this was reflected in their verdicts. It should also be noted that
jurors who answered “no” to this question, and hence believed that PTP had biased
them, also were more likely to find the defendant guilty than the no-PTP controls.

Similarly, Kerr, Kramer, Carroll, and Alfini (1991), during voir dire, asked jurors
exposed to PTP, “[C]an you put out of your mind any information you might have
received from the newspapers or television and decide this case solely upon the
evidence to be presented in court?” They found no relationship between jurors’
responses to this question and their verdicts. That is, jurors who believed they could
set aside bias associated with PTP exposure convicted the defendant at similar rates
to those who doubted their ability to set aside PTP bias. It is not clear from this
study, or Sue et al. (1975) above, whether jurors were unaware that PTP had influ-
enced them, erroneously believed that they could correct for PTP bias, or were dis-
honest in their reporting of PTP’s influence on them. Thus, jurors’ assertions of
being unbiased are clearly not enough.

Can attorneys and judges accurately assess potential juror bias associated with
PTP exposure? Kramer et al. (1990) explored this question by having a sample of
experienced defense attorneys, prosecutors, and judges evaluate videotapes of
mock-jurors responding to questions during voir dire. These judges and attorneys
also had access to background questionnaires and PTP summaries. They were to use
all of this information to make decisions regarding which of the potential jurors they
would excuse in their role as judge or attorney. Kramer and associates found that
neither judges nor attorneys’ exclusion decisions were related to juror verdicts. That
is, jurors excused by judges and attorneys were no more likely to render guilty ver-
dicts than those accepted, with jurors exposed to PTP being more likely to convict
than no-PTP controls.

The effectiveness of voir dire as a remedy for PTP bias rests on a number of
assumptions related to jurors’ ability to identify and correct cognitive biases, many
of which are also required for remedies of judicial instruction and deliberation.
First, it presumes that potential jurors are aware that such bias exists. Second, poten-
tial jurors must understand how this bias can influence their decisions (size and
direction of bias). Third, prospective jurors must be willing to report any bias they
are aware of. Fourth, it presumes that once exposed to PTP, jurors are capable of
disregarding it, and then encode trial information as if never exposed to PTP (see
discussion on primacy effects, predecisional distortion theory, and story model
above). Fifth, after being exposed to PTP and trial evidence, jurors would have to
accurately identify the source of these two types of information (see discussion on
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source memory above). The research presented in previous sections of this chapter
suggests that jurors exposed to PTP will find it difficult, if not impossible, to meet
any, let alone all of these assumptions (see also Wilson & Brekke, 1994; Wilson
et al., 2002), suggesting that traditional voir dire is likely ineffective at alleviating
PTP bias.

The question now turns to whether more elaborate probing of juror bias and/or
attempts to educate jurors about potential bias are effective remedies. Dexter et al.
(1992) examined the effectiveness of an extended voir dire as a remedy for jury bias
caused by negative-defendant PTP. In the extended voir dire the defense attorney
sought to educate prospective jurors about their potential biases rather than to elimi-
nate those biases. The attorney warned jurors that it would take “conscious effort to
monitor one’s thinking and to censor oneself” (p. 824). In the minimal voir dire,
superficial questions were asked of the mock juries and there was no attempt to
educate jurors. Despite the juror education, the extended voir dire did not reduce the
effect of negative-defendant PTP on verdict decisions, which again is expected
given the cognitive biases discussed above.

Qualls (2015) suggests that the courts should use more “‘well-developed’ ‘and’
‘widely accepted’ assessment instruments to determine whether prospective jurors
hold bias against the defendant, as well as the amount of juror bias. Qualls suggests
that such survey instruments should use Likert-type scales or semantic differentials
to assess prospective jurors’ attitudes toward the defendant, case, and crime, which
would be a dramatic improvement over questions requiring only a “‘yes’ ‘or’ ‘no’”
response. Whether this type of questioning would be better able to ferret out juror
bias in cases involving pervasive and prejudicial PTP has not been thoroughly
tested.

Others have suggested that Internet and social media research could help identify
juror bias during voir dire. In addition to the Internet and social media being a
source for pretrial information, both have been extensively employed to conduct
research on prospective jurors (Browning, 2016). Although it cannot correct for
cognitive biases that jurors are unaware of, some have called for the use of the
Internet (“voir Google”) and social media (“Facebooking the jury”) to investigate
juror dishonesty during voir dire (see Browning, 2016 for review). The courts have
a variety of opinions in regard to litigating attorneys conducting online or social
media research on prospective jurors. Some judges have banned online research
during voir dire, fearing that it could have a “chilling effect on jury service,” result-
ing in citizens being unwilling to participate for fear that their privacy would be
violated (Browning, 2016). A survey of federal judges conducted in 2014 found that
26% of respondents indicated that they banned social media use by attorneys during
voir dire (Dunn, 2014). The main reasons provided for these social media bans were
protecting jurors’ privacy, fear that its use would be distracting and prolong the voir
dire process, and the belief that traditional voir dire would be sufficient to uncover
juror bias.

Although 26% of judges ban Internet and social media research, the courts are
increasingly recognizing the right of attorneys to use them when conducting juror
research (Dunn, 2014), and in some jurisdictions (e.g., New Jersey, Missouri, and
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Florida) have suggested an imposition of their use (Browning, 2016). For example,
in Carino v. Muenzen (2011; medical malpractice case) the New Jersey appellate
court indicated that the lower court acted unreasonably by prohibiting the use of the
Internet by the plaintiff’s counsel during voir dire. In Johnson v. McCullough (2010;
medical malpractice case), the Missouri Supreme Court indicated that competent
representation in the digital age implied a duty to conduct online juror research dur-
ing voir dire. Specifically, the court stated that “a party must use reasonable efforts
to examine the litigation history on Case.net of those jurors selected but not empan-
eled and present to the trial court any relevant information prior to trial” (p. 559).

In addition to legal decisions regarding the use of online research during voir dire
(see Browning, 2016 for review), the ABA has provided guidance in Formal Opinion
14-466, “Lawyer Reviewing Jurors’ Internet Presence” (ABA, 2014). The ABA
opined that it is not unethical for litigating attorneys to conduct a review of prospec-
tive jurors, so long as they do not have direct or indirect contact with them, and the
law or court order does not prohibit it. The ABA also noted that there is a strong
public interest in identifying biased or tainted jurors.

Clearly, the use of the Internet and social media to conduct juror research is still
in its infancy, and it is likely to see dramatic changes over the next several years.
Given that much of the bias associated with PTP exposure is a result of cognitive
mechanisms outside of conscious control, it is unlikely that such research will ferret
out all, or even most, of the PTP bias in prospective jurors. That being said, it could
provide insight into how much pretrial information jurors have been exposed to and
whether they have posted biased comments about the case online or on social media.
The question now turns to whether, given voir dire’s likely ineffectiveness at elimi-
nating PTP bias, PTP bias can be corrected by court remedies occurring after voir
dire; specifically, jury deliberation and judicial instructions.

Jury Deliberations

It is commonly assumed that jury deliberation enables jurors to correct errors, reject
irrelevant information, and control biases. However, research suggests that this
assumption is idealistic in that deliberation intensifies PTP bias (Kramer et al.,
1990; Otto et al., 1994; Ruva et al., 2007; Studebaker & Penrod, 1997). This results
in the responses of groups being more extreme than those of individuals, an effect
which has been labeled group polarization (Moscovici & Zavalloni, 1969).
Consistent with group polarization effects, Kerr et al. (1999) found that jurors
exposed to PTP were more likely to vote guilty after deliberation than prior to it. In
a similar study, Kramer et al. (1990) found that PTP’s biasing effect was stronger in
juries than jurors.

Other research has found that deliberation does not increase or reduce the PTP’s
biasing influence on verdicts. Across two large jury studies, Ruva and associates
(Ruva & Guenther, 2015; Ruva et al., 2007) found that jurors who were exposed to
PTP and then deliberated did not significantly differ in guilty verdicts from jurors
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exposed to PTP who did not deliberate (nominal jurors). Similarly, Otto et al. (1994)
found that deliberation did not significantly reduce PTP-induced biases. Although
deliberation did not increase the number of guilty verdicts, Ruva et al. (2007) found
that it did increase PTP bias, in that jurors who deliberated rated the defendant more
negatively than those who did not deliberate.

Also of interest, Ruva and Guenther (2015) found that jurors who were not
exposed to PTP were less likely to vote guilty after deliberation than prior to it,
which has been referred to as a leniency shift (Kerr, 1993). This leniency shift was
not found for jurors exposed to negative-defendant PTP. Instead, these PTP-exposed
jurors were just as likely to vote guilty after deliberations as they were prior to them.
One explanation for the leniency shift is that, during jury deliberations, the defen-
dant protection norm and reasonable doubt standard are highlighted (Kerr, 1993;
Waters & Hans, 2009). The defendant protection norm is the preference of erroring
on the side of acquitting a guilty defendant, as opposed to convicting an innocent
one (Davis, Stasser, Spitzer, & Holt, 1976). This norm is thought responsible for the
finding that initial majorities favoring not guilty verdicts prevail more often than
those favoring guilty verdicts (see MacCoun & Kerr, 1988 for review). Interestingly,
Ruva and Guenther (2015) found that juries exposed to PTP spent significantly less
time, compared to juries not exposed to PTP, discussing jury instructions and the
fact that there was a lack of evidence to convict. This could explain why deliberation
had no effect on PTP-exposed jurors’ verdicts, but did affect the verdicts of jurors
not exposed to PTP. These results, along with those mentioned above, suggest that
the corrective effect of juries on their individual members might not occur when
jurors had been exposed to PTP.

Why are deliberations ineffective at reducing PTP bias? First, as noted above, the
bias associated with PTP influences how trial evidence is encoded. By the time
jurors begin deliberations, they have formulated a trial story and have encoded trial
evidence in a manner consistent with this story. Then, according to persuasive argu-
ment theory, during deliberations jurors will spend more time discussing, and mak-
ing better arguments for, the side they prefer (e.g., prosecution; Vinokur & Burnstein,
1974), which could result in polarization effects. Such biased interpretation and
discussion of trial evidence was supported by Ruva and associates’ finding that,
when compared to no-PTP controls, juries whose members were exposed to
negative-defendant PTP were more likely to discuss ambiguous trial evidence as if
it supported the prosecution and were less likely to discuss it as supporting the
defense (Ruva & Guenther 2015; Ruva & LeVasseur, 2012).

Additionally, PTP’s influence on jurors’ decisions can persist after deliberations
due to jurors mistaking PTP for trial information (source memory error), and then
discussing PTP during deliberations as if it came from the trial. Ruva and associates
(Ruva & Guenther, 2015; Ruva & LeVasseur, 2012) found that jurors do discuss
PTP during deliberations, and often fail to identify it as PTP and thus treat it as trial
evidence. Such discussion can also result in jurors who were not originally exposed
to PTP being exposed to it during deliberations, or it could act as a memory cue for
jurors who might have forgotten some of the PTP they were exposed to. A recent
study by Ruva and Guenther (2017) demonstrated that, during deliberations, PTP
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bias can be spread from PTP exposed jurors to those not previously exposed to
PTP. Specifically, no-PTP jurors who deliberated with jurors exposed to negative-
defendant PTP were more likely to vote guilty after deliberations, as compared to
no-PTP jurors who deliberated on juries made up only of no-PTP jurors. Thus,
instead of reducing PTP bias, deliberations can result in a spread of PTP bias. The
discussion of PTP during deliberations and the spread of bias are further explored in
the section on judicial instructions that follow.

Judicial Instructions

The remedy of judicial instructions assumes that jurors are aware of any potential
bias from PTP and are able and willing to correct for it. The discussion above has
already provided evidence that this is unlikely due to a number of cognitive biases
and errors. Research examining the effectiveness of judicial instructions to disre-
gard PTP provides further evidence that such judicial admonishments are ineffec-
tive at combating PTP bias (see Lieberman & Arndt, 2000 and Steblay, Hosch,
Culhane, & McWethy, 2006 for reviews). In fact, research has found that jurors are
likely to discuss PTP during jury deliberations even when admonished not to (Kline
& Jess, 1966; Kramer et al., 1990; Ruva & Guenther, 2015; Ruva & LeVasseur,
2012). Ruva and LeVasseur (2012) and Ruva and Guenther (2015) videotaped and
content analyzed 60 mock-jury deliberations. Prior to deliberations, these juries
were admonished not to discuss PTP or use it to make verdict decisions. Ruva and
LeVasseur (2012) found that all 14 of their PTP-exposed juries discussed PTP dur-
ing deliberations, and spent, on average, 6.53% of their total deliberation time dis-
cussing PTP. These PTP-exposed juries rarely corrected their members who
discussed PTP (only 10% of the time). Instead of correction, a common reaction to
the mention of PTP was for jury members to acknowledge that the information
being discussed was PTP, and then continue to discuss it anyway (occurred 44% of
the time). Similarly, Ruva and Guenther (2015) found that all 15 of their PTP-
exposed juries discussed PTP during deliberations, spending, on average, 8% of
their total deliberation time discussing PTP. These jurors offered some form of cor-
rection only 28% of the time, with this correction working (jurors stopped discuss-
ing the PTP) only 19% of the time. Thus, contrary to the courts’ assumption that
judicial instruction is an effective remedy, the majority of the time that PTP was
discussed no correction was made.

Why would jurors discuss PTP during deliberations after being admonished not
to? Jurors might unknowingly discuss PTP during deliberations due to source con-
fusions. That is, they unknowingly discuss information they have been instructed
not to use. Kramer et al. (1990), Ruva and LeVasseur (2012), and Ruva and Guenther
(2015) all suggest that some instances of PTP discussion during mock-jury delib-
erations, as well as failure to correct discussion of PTP, might have been due to
source errors (i.e., confusing PTP with trial evidence).
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Jurors might knowingly discuss PTP because it corresponds with their initial
assumption about the defendant’s culpability (Story Model; Pennington & Hastie,
1988, 1993). In addition, jurors might knowingly discuss PTP and not correct fellow
jurors because they consider PTP information to be vital to the trial and their
decision-making process (Devine, Clayton, Dunford, Seying, & Pryce, 2001). For
example, Sommers and Kassin (2001) found that mock-jurors are likely to selec-
tively comply with judicial instructions to disregard inadmissible evidence due to
their motivation to arrive at a “just” verdict. According to Sommers and Kassin
(2001) a “just” verdict indicates accuracy regarding whether the defendant commit-
ted the crime and is deserving of punishment. They found that jurors were likely to
disregard judicial instructions regarding inadmissible evidence they deemed reli-
able, but would adhere to instructions when this same evidence was considered
unreliable. This same selective compliance might be used for PTP, with jurors using
what they consider reliable PTP information during jury deliberations, even when
admonished not to.

Interestingly, both Davis (1986) and Ruva and Guenther (2015) found that jurors
exposed to negative-defendant PTP discussed judicial instructions at a significantly
lower rate than jurors exposed to unrelated or neutral PTP. That is, discussion of
judicial instructions varied as a function of PTP exposure. It is not clear why jurors
exposed to PTP discussed judicial instructions less frequently than juries not
exposed to PTP. Perhaps, the negative-defendant PTP exposed juries avoided dis-
cussion of judicial instructions because these juries believed the defendant to be
guilty, and therefore wanted to avoid discussion of information that would favor a
not guilty verdict (e.g., reasonable doubt) or prohibited the discussion of case infor-
mation pointing toward guilt (PTP).

Change of Venue

Although Irvin v. Dowd (1961), Rideau v. Louisiana (1963), Murphy v. Florida
(1975), and Sheppard v. Maxwell (1966) all speak to change of venue in cases
involving pervasive PTP, historically changes of venue are infrequently granted
(Moran & Cutler, 1991). This could be partially due to the courts’ use of the “total-
ity of circumstances” test established by Murphy v. Florida (1975). This test places
on the defense the burden of demonstrating that PTP resulted in juror bias that
would make a fair trial impossible.

The effectiveness of change of venue has not been experimentally explored by
social scientists. That being said, social scientists have explored, through field
research involving actual trials, prospective juror bias as a function of whether these
people resided inside or outside the trial venue. For example, Nietzel and Dillehay
(1983) conducted venue survey studies for five murder trials. They found that
respondents residing within the trial venues reported reading or hearing more about
the case than those residing in other counties. Those residing within the venue coun-
ties also knew more case details (both admissible and inadmissible), and were more
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likely to believe the defendant was guilty than those residing outside of the trial
venues.

The small amount of research on change of venue, as well as research showing
that, as PTP exposure increases so does bias against the defendant, suggests that
change of venue might currently be the most promising remedy for reducing PTP
bias. That being said, caution should be taken in regard to the general acceptance of
any remedy’s effectiveness. It is also important to consider the significant costs of a
change of venue, relative to any potential benefit. Advances in technology have
affected how civil and criminal cases are covered by both traditional and nontradi-
tional media. These relatively new media outlets suggest that changes might be
needed in how the courts protect a defendant’s Sixth Amendment right to a fair trial
in cases having substantial amounts of prejudicial PTP. As mentioned above,
Internet and social media coverage of cases have removed geographical boundaries,
and for those cases that capture the nation’s attention, finding a venue where a
defendant can receive a fair trial might prove extremely challenging.

Conclusions and Future Directions

Given the present media culture, the threats of prejudicial PTP on defendants’ right
to a fair trial are only likely to increase. No longer are citizens passive participants
of the news—through social media, media websites, and blogging they are now
active agents in the news—they share, comment on, and in some cases report on
cases making their way to trial. How might this more interactive form of news trans-
mission affect the jury pool and jurors’ ability to decide a verdict based solely on the
evidence presented at trial? What can the courts practically do to remedy or reduce
bias associated with PTP? Traditional and nontraditional media coverage are not
going away—instead they are likely to increase and become more accessible.
Therefore, the courts need to find a way to reduce, if not eliminate, PTP’s influence
on juror/jury decisions. All of this opens up new areas to be explored by PTP
researchers, with questions unique to the changing media landscape surrounding
how people are exposed to news, and the almost inescapable nature of PTP in high-
profile cases.

For example, although social media coverage of both criminal and civil cases has
increased over the past decade, PTP researchers have yet to explore whether expo-
sure to PTP via social media has similar effects as exposure via traditional news
outlets. Also of importance is whether PTP exposure via social media outlets affects
jurors’ decisions through the same mechanisms as traditional PTP exposure? In
addition, content analyses of PTP surrounding actual trials, which include both tra-
ditional media and social media, are needed. The content analyses of media sources
discussed in this chapter were conducted over 20 years ago (Imrich et al., 1995;
Simon & Eimermann, 1971; Tankard et al., 1978), long before jurors could follow
and comment on cases via social media. Along with a comparative analysis of the
content of these different media sources, research should examine the relative
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amount of PTP exposure jurors receive through the various media sources and the
perceived influence of them on decisions and impressions. Finally, the multiple
sources from which prospective jurors can receive pretrial information could result
in juries being composed of jurors who are exposed to different types of PTP (e.g.,
negative defendant, negative victim, or pro-defendant). Ruva and Guenther (2017)
explored differences between heterogeneous and homogeneous PTP exposure at the
jury level and found evidence of both bias transfer and reduction. More research on
heterogeneous PTP exposure at the jury level is needed. This research should
explore outcomes and biases using different trials, in juries having different major-
ity or minority biases (e.g., majority negative defendant vs. negative victim), and
should then content analyze these jury deliberations to explore how bias is trans-
ferred or reduced.

Also of interest, is how the effect of PTP coverage outside of the courtroom dif-
fers from coverage inside the courtroom. For high-profile cases having several pre-
trial hearings, or multiple defendants whose trials are severed, prospective jurors
have the opportunity to observe the defendant in a courtroom setting prior to trial.
This could be especially problematic when the defendant acts out (verbally or phys-
ically), demonstrates low emotional involvement or is shown in restraints (Antonio,
2006; Pryor and Buchanan 1984) or a prison (jail) orange jumpsuit. How does expo-
sure to pretrial hearings influence prospective jurors? Does the effect of these hear-
ings vary as a function of whether cameras are inside or outside of the courtroom?
How does exposure to a trial of a co-defendant affect juror bias? In addition to bias-
ing impressions of defendants, these pretrial hearings (or coverage of co-defendant
trials) could impact prospective jurors’ memory for trial. Source memory research
finds that the more similar two sources of information are, the more difficult it is for
people to discriminate between these sources (Johnson et al., 1993). Therefore, any
pretrial footage of court proceedings could be especially problematic for jurors
discriminating between pretrial and trial information.

On a positive note, over the past decade a lot has been learned about the mecha-
nisms responsible for PTP bias. Therefore, PTP researchers and the courts are
armed with valuable information regarding how PTP influences the decisions of
jurors and juries. Understanding these mechanisms is just the first step in combat-
ting PTP bias. Researchers must now explore whether it is possible to reduce PTP
bias in the tainted juror. This will be extremely challenging, given that multiple
mechanisms are responsible for PTP’s biasing effects on jurors, many of which are
out of the conscious control of jurors.

In summary, in cases that attract a lot of publicity and public interest, the courts
have their work cut out for them in regard to protecting defendants’ Sixth Amendment
right to a fair trial. The methods for informing the public of both criminal and civil
cases have dramatically changed over the past decade and are likely to continue to
evolve in the future. Therefore, both the courts and social scientists have much work
ahead of them if they are to ensure that defendants are provided the fair trial they are
guaranteed by the Constitution.
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Victim Impact Statements in Capital
Sentencing: 25 Years Post-Payne

Check for
updates

Bryan Myers, Sarah Johnson, and Narina Nufiez

In the penalty phase of the trial State v. Fain, the mother of the murder victim had
the following exchange with the prosecutor: “Q: Could you tell the Court, Mrs.
Johnson, how the loss of Daralyn Johnson has affected you personally? A: I would
say probably devastation is the best description. I think someone could probably
have cut off my right arm, and I would not have missed it as much as my daughter”
(cited in Joh, 2000, p. 17).

The above quote exemplifies Victim Impact Statements (VIS) introduced in capi-
tal trials. They are personal and often emotionally compelling accounts of the suf-
fering experienced by relatives or close friends or associates of the victim (i.e.,
victim survivors). Since Payne v. Tennessee (1991) was decided more than 25 years
ago, VIS have elicited substantial controversy, with both legal scholars and psycho-
legal researchers devoting considerable attention to the merits of that decision.
These statements are controversial because their relevance to the sentencing deci-
sion jurors must make is unclear, and because both justices and scholars contend
their emotional appeal invites irrationality and capriciousness into the sentencing
process (e.g., Booth v. Maryland, 1987, Austin, 2010; Logan, 1999; Shanker, 1999).
We begin with a description of VIS and trace their development in capital sentenc-
ing proceedings. We then proceed to address the issues of controversy surrounding
VIS, focusing specifically on the three U.S. Supreme Court decisions regarding
their constitutionality: Booth v Maryland, South Carolina v. Gathers, and Payne v.
Tennessee. Next, we consider the empirical research that has addressed the impact
of VIS on jurors; much of this research consists of juror simulation studies. We end
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with a discussion of how the research on VIS can inform the debate surrounding
admissibility, and we identify areas that warrant important future research
directions.

Victim Impact Statements: Definition and Admissibility

VIS refers to statements given in court that detail the impact of crimes on victims or,
in the case of capital crimes, victim survivors. Typically, they indicate economic and
psychological hardships experienced as a consequence of the crime (e.g., see Booth
v. Maryland, 1987; Myers & Greene, 2004; Schroeder, 2010). VIS may come in the
form of written statements read either by witnesses or court officials, or they may
come in the form of witness allocution testimony arising from direct examination by
prosecutors.

Victims were not always granted such a prominent place in capital trial proceed-
ings. The role victims have in the sentencing process has evolved and continues to
evolve as both state and federal courts grapple with the competing goals of allowing
both the families of victims and the community an opportunity to express their loss,
while simultaneously protecting the rights of the accused (Logan, 2006). Prior to
the 1970s, there was little opportunity for victims to be involved in the criminal
justice process. While minimal attention was paid to victims of crimes in the form
of “victim compensation” in the 1960s, it was not until the mid-1970s that victims
began to play an active role in the outcome of criminal trials (Henderson, 1985). The
2004 Crime Victims’ Rights Act guarantees crime victims the right to participate in
virtually all public criminal proceedings in federal courts (Kyle, Twist, & Higgins,
2005). As of 2009, all 50 states provide expansive participatory and protective rights
for victims and many have extended these rights for inclusion in their state constitu-
tions (Roberts, 2009). Currently, 29 of the 31 states that enforce the death penalty
allow for VIS during the penalty phase of the trial (Death Penalty Information
Center, 2017).

In rare cases, state legislators have imposed restrictions on the content or manner
in which VIS are introduced into the trial (Logan, 2005). One restriction that has
been imposed infrequently is that VIS may not refer to defendants, and witnesses
may not present their opinion regarding appropriate punishment.! While other
restrictions exist in some jurisdictions, for the most part, witnesses are given wide
latitude in a VIS (see Logan, 1999, 2005; Sanderford, 2012).

'Tt is typical for most states that allow VIS to limit content to include the characteristics of the
victim and the effects of the crime (e.g., N.C. Gen Stat. § 15A-833(a)). In some instances, courts
limit threats directed at or characterizations of the defendant, including recommendations for pun-
ishing the defendant (Robert Montgomery, Senior Deputy Attorney General, North Carolina
Criminal Division, personal communication, November 7, 2016).
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Debate Surrounding VIS and Capital Sentencing

Victim impact statements are controversial—particularly so for capital trial pro-
ceedings. Much of the controversy surrounding VIS and capital sentencing has been
raised by the U.S. Supreme Court in the three instances in which they decided on the
constitutionality of VIS, and legal commentators have, for the most part, echoed
these sentiments. Central to the debate surrounding VIS in capital sentencing is
whether information concerning the victim is relevant to the jury’s task of determin-
ing the blameworthiness of the defendant (Myers & Greene 2004). On the side of
those advocating for the inclusion of these statements, issues of balance and fairness
pervade much of the discussion (Deise & Paternoster 2013). Supporters have con-
tended that allowing testimony of this nature balances the scales of justice as there
are precious few limits on testimony concerning the defendant during this phase of
the trial (see fuller discussions surrounding this point in Logan, 2006; Sullivan,
1998). In comparison to unfettered access to information concerning the defendant,
allowing testimony concerning the victim is important because it “keeps the balance
true” (Payne v. Tennessee, 1991, p. 827), portrays the victim as more than a “face-
less stranger” (p. 825), and provides jurors with more than a “quick glimpse of the
life” (p. 822) of the victim. Others have taken the imbalance in attention a step fur-
ther and have suggested that greater attention to the victim could improve the qual-
ity of sentencing decisions. This view suggests that providing the jury with
information concerning the harm experienced by victims or even victim survivors is
necessary to determine blameworthiness and thereby achieve fairer sentencing deci-
sions (Cassell, 2009; Kilpatrick & Otto, 1987; Mulholland, 1995; Shanker, 1999)
and that decisions will be more in line with the principle of proportionality (Erez,
1999).

Ultimately, for some (e.g., Cassell, 2009), VIS in capital sentencing are viewed
as just a small element in a greater movement toward expanding the role of victims
in the criminal justice system. The Victims’ Rights Movement can be traced to the
1970s as crime victims became increasingly frustrated with their role in the criminal
justice process (Hall, 1991; Henderson, 1985; Hillenbrand & Smith, 1989;
President’s Task Force on Victims of Crime, 1982). The growing support for greater
participation by crime victims in the criminal justice process culminated in the
Crime Victims’ Rights Act ( 2004) which allows victims “to be reasonably heard”
at any public legal proceeding. In this vein, advocates have argued that VIS affirm
the dignity of the victims by allowing them some role in the process (Mulholland,
1995), or aiding victim catharsis by allowing closure (Mosteller, 2003). For some,
the introduction of a VIS into the sentencing process is beneficial because it edu-
cates the defendant about the consequences of his acts (Cassell, 2009). For others,
the introduction of VIS is justified and necessary because of the benefits it provides
to victims and their relatives, and not merely because it assists the jury in recom-
mending an appropriate sentence (Roberts, 2009).

However, the benefits of VIS on victim survivors have not been clearly estab-
lished (Bandes, 2009). Although allowing a witness to make a VIS has been
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suggested to provide such benefits as improved emotional recovery (Lens,
Pemberton, & Bogaerts, 2013), victim closure and related cathartic effects
(Mosteller, 2003), support for these benefits has been questioned (Bandes, 1999,
2009; Davis & Smith, 1994). More critically, some have contended that prosecutors
have used victims as a tool to achieve their own crime control goals (Henderson,
1985). They argue that prosecutors have their own agenda which may override the
wishes of the victim survivors (Bandes, 2009). Some fear that many prosecutors
employ VIS for the sole purpose of securing a death penalty verdict (Flamm, 1999),
and regard the use of victim survivors in this role as “exploitive” (Burr, 2003). This
perspective suggests that prosecutors would be far less interested in victims were
their opinions less effective in promoting harsh sanctions.

Chief among the criticisms surrounding the introduction of VIS into capital sen-
tencing is the belief that this information is irrelevant (see Blumenthal, 2001).
According to this perspective, VIS are irrelevant because the suffering and harm
experienced by the victim survivors was unknown to the defendant at the time of his
act, and so this information arises from fortuitous circumstances and is unrelated to
the defendant’s decision to kill (Hills & Thomson, 1999). Further, by focusing on
characteristics of the victim, a VIS serves as a distraction from the characteristics of
the defendant, which should be the chief focus during sentencing. VIS distract
jurors because they change the focus to the victim, and therefore allow sentencing
decisions to be arbitrarily made according to qualities of the victim, rather than
according to the qualities of the defendant (Greene, 1999). Moreover, victim char-
acter information is relatively unimpeachable evidence and nearly impossible for
the defense to rebut (Blume, 2003; Curry, 2011; Logan, 1999). Attempting to chal-
lenge this testimony would only lead to a “mini-trial” that would distract the jury
from their critical role in considering the defendant’s character and crime circum-
stances (Frankel, 2008, p. 95). By directing attention to the victim, VIS signal an
abrupt turn away from the offender’s characteristics and toward the pain of the vic-
tim. This normally prompts a need for vengeance that naturally accompanies this
focus (Joh, 2000). By introducing the story of the victim, jurors may be inclined to
identify with the victim’s perspective, and are therefore less willing to consider the
perspective of the defendant (Minot, 2012). VIS are, according to this view, not only
a possible distraction, but they also bias jurors toward the perspective of the victim
and leave jurors comparatively deaf to the perspective of the defendant. This shift in
focus toward the plight of the victim is seen by some as part of a larger progression
toward greater punitiveness toward offenders (Haney, 1997); a so-called ever-
expanding “empathic divide” that is already prominent in capital sentencing proce-
dures (e.g., see Lynch & Haney, 2012).

While relevance figured prominently in the three U.S. Supreme Court decisions
regarding the constitutionality of VIS in capital sentencing proceedings, a second
matter of debate concerned the potential for the emotionality accompanying these
statements to prejudice jurors and lead to arbitrary and capricious decisions. These
decisions will be reviewed with a focus on the matters that have framed much of the
empirical research conducted on VIS that follow in later sections of this chapter.
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The Constitutionality of Victim Impact Statements: Booth,
Gathers, and Payne

Three critical U.S. Supreme Court decisions have addressed the constitutionality of
VIS in capital sentencing proceedings. Rarely does the U.S. Supreme Court return
to the same issue three times in a four-year span, and as in this case, overturn earlier
opinions. Thus, this triad of decisions in this brief span reflects the degree to which
the Court struggled with the constitutionality of VIS. The first of these decisions
was Booth v. Maryland (1987), in which the U.S. Supreme Court reviewed the
Maryland Court of Appeals’ decision to uphold a lower court’s refusal to bar the
VIS from the sentencing phase of the trial. In the original trial, the jury found the
defendant, John Booth, guilty of two counts of murder. Booth had robbed and killed
two of his elderly neighbors, Irvin and Rose Bronstein. Although his initial goal was
robbing the elderly couple, Booth ultimately decided to stab the couple to death
after having first bound and gagged them. As required by law, a pre-sentence report
which included a VIS was introduced into the penalty phase of the trial. The VIS
was based principally on interviews conducted with four members of the Bronsteins’
family. The statement that arose from these interviews contained information sur-
rounding the degree to which the couple would be missed, how family members
experienced psychological harm such as depression, constant fear and anxiety, and
how a family member’s wedding was ruined because the bride canceled the honey-
moon in order to attend the Bronsteins’ funeral. In hearing the VIS, the jury learned
the opinions of the victims’ relatives about such matters as the crime itself and the
defendant’s deserved punishment. For example, it was noted that the defendant
“butchered them like animals” and that the defendant “could never be rehabilitated”
(p. 500). The official who conducted the interviews and prepared the statement
ended by adding that, to the Bronstein family, the murder of this couple “permeated
every aspect of their daily lives” and that they would be “haunted by the memory”
of the attack (Booth v. Maryland, 1987, p. 500). The jury sentenced Booth to death,
and the Maryland Court of Appeals upheld the conviction.

In a 5-4 vote, the U.S. Supreme Court in Booth v. Maryland (1987) reversed the
decision of the Maryland Court of Appeals and ruled that “the Eighth Amendment
prohibits a capital sentencing jury from considering victim impact evidence”
(p. 502). Justice Powell wrote the majority opinion and outlined the Court’s ratio-
nale for prohibiting VIS in capital sentencing proceedings. The information con-
tained in the VIS prompted two areas of concern. The first area of concern was
information that described the victim and focused on the victim’s individual charac-
teristics and on the emotional damage experienced by the surviving family. The
second area concerned the family’s opinions about the defendant and his crimes.
However, the Court failed to specifically identify which of the two types of informa-
tion they were referring to when they ultimately concluded that “this information is
irrelevant to a capital sentencing decision, and its admission creates a constitution-
ally unacceptable risk that the jury may impose the death penalty in an arbitrary and
capricious manner” (p. 503).
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The Booth Court argued that VIS are unconstitutional because they promote arbi-
trariness in sentencing. Arbitrariness in sentencing is a violation of the cruel and
unusual punishment clause of the 8th Amendment, as articulated years earlier in
Furman v. Georgia (1972). In the Furman decision, the Court overturned Furman’s
death sentence based on the grounds that capital sentencing decisions had become
“wantonly and freakishly imposed” (Furman v. Georgia, 1972, p. 238). At this time,
capital sentencing lacked explicit guidance from the court, leading to selective and
irregular use of the death penalty (Costanzo & Costanzo, 1994). With the decision
in Furman, death sentences imposed without statutory guidelines were invalidated
(Dorland & Krauss, 2005). In Gregg v. Georgia (1976) the U.S. Supreme Court
established directions for proper considerations during sentencing proceedings
(e.g., weighing aggravating and mitigating factors; Shaked-Schroer, Costanzo, &
Marcus-Newhall, 2008) with the goal of reducing the substantial variability and
apparent arbitrariness with which death sentences were imposed. The Booth Court
contended that ruling VIS as inadmissible in sentencing proceedings because they
are unrelated to defendant blameworthiness would ultimately reduce arbitrariness in
sentencing.

In South Carolina v. Gathers (1989), the U.S. Supreme Court again visited the
constitutionality of VIS in capital sentencing, and in so doing, reaffirmed the ruling
in Booth that VIS be barred from the capital sentencing penalty phase. Demetrius
Gathers had attacked a homeless man in the park and brutally beaten him until he
died. The issue that drew the Court’s attention was not a particular statement by a
witness, but rather, information provided by the prosecutor. The prosecutor, in
addressing the jury during the penalty phase of the trial, insisted that while the vic-
tim was a homeless man of little means, he nevertheless was a citizen of this country
and deserved the right to enjoy the public parks without fear. He then read exten-
sively some literature found in the victim’s possession that was designed to convey
the victim’s personal philosophy and his values. In their 5-4 decision, the Court
noted that the prosecutor’s statement bore little relevance to the sentencing task, and
they added that it mattered little whether this information came in the form of a
statement by the prosecutor or from testimony by a witness. The Gathers decision
mirrored the earlier position the Court took in Booth by emphasizing that VIS share
little relevance to sentencing and their inflammatory nature posed a threat that their
capacity to invite prejudice might outweigh any probative value (see Myers &
Greene, 2004).

In Payne v. Tennessee (1991) the U.S. Supreme Court again addressed the consti-
tutionality of VIS in capital sentencing. In this case, the defendant, Pervis Payne,
had entered the apartment of a neighbor and single mother, Charisse Christopher,
whom he attacked after she refused his sexual advances. In his attack, he repeatedly
stabbed her, inflicting 84 separate wounds which lead to her death. Payne also bru-
tally attacked Christopher’s two-year-old daughter, Lacie, who also died as a result
of stab wounds to multiple areas on her body, including her head. Only 4-year-old
Nicholas Christopher managed to survive, despite enduring multiple stab wounds
that led to massive and critical blood loss. During the victim impact statement, the
mother of Charisse Christopher, Mary Zvolanek, spoke of raising a grandson who
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was forced to live with the loss of a mother and a baby sister. “He cries for his mom.
He doesn’t seem to understand why she doesn’t come home. And he cries for his
sister Lacie. He comes to me many times during the week and asks me, Gandmama,
do you miss my Lacie. And I tell him yes. He says, I'm worried about my Lacie.”
(p. 814).

In question was whether information that the small boy still missed and asked
about his mother and his sister was relevant to the sentencing decision. Once again,
the Court also questioned the inflammatory potential of the victim impact state-
ment. However, in this instance, their 6-3 decision overruled Booth and Gathers,
and in doing so argued that VIS is “simply another form or method of informing the
sentencing authority about the specific harm caused by the crime in question, evi-
dence of a general type long considered by sentencing authorities” (Payne v.
Tennessee, 1991, p. 825) . Chief Justice Rehnquist, in delivering the opinion of the
Court, challenged the contention in Booth and Gathers that the information con-
tained in a VIS is irrelevant because it is unrelated to the defendant’s blameworthi-
ness. He noted that “wherever judges in recent years have had discretion to impose
sentence, the consideration of the harm caused by the crime has been an important
factor in the exercise of that discretion” (Payne v. Tennessee, 1991, p. 820). He fur-
ther argued that VIS represent just another method of informing the factfinder about
the consequences of the defendant’s actions. “Two equally blameworthy criminal
defendants may be guilty of different offenses solely because their acts cause differ-
ing amounts of harm” (p. 819). Consequently, the Court reasoned that barring VIS
is overly restrictive and prevents the jury from hearing relevant information. In
quoting Gregg v. Georgia (1976), Rehnquist reiterated the long tradition of avoiding
unnecessary restrictions on information that will aid the factfinder: “We think it
desirable for the jury to have as much information before it as possible when it
makes the sentencing decision” (p. 821), and that a VIS “is designed to show instead
each victim’s ‘uniqueness as an individual human being’” (p. 823). The Court’s
apparent abrupt pivot in Payne v. Tennessee (1991) surprised many and was regarded
as an endorsement of VIS in capital sentencing, but in reality it only supported the
introduction of VIS so long as this testimony did not invite prejudice (Levy, 1993).
The Payne Court therefore ruled that there may be instances in which the VIS serves
no purpose other than to inflame the passions of the jury, but there is no constitu-
tional basis for restricting all VIS, and consequently VIS are not per se inadmissible
in capital sentencing proceedings.

Empirical Research on Victim Impact Statements and Juror
Judgments

The extensive debate surrounding VIS therefore largely centered around whether
the introduction of VIS promotes arbitrariness and capriciousness in capital sen-
tencing. These possibilities emerge when evidence is introduced that is irrelevant
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and distracts jurors from their principal role of assessing the blameworthiness of the
defendant, or when the evidence promotes a mindset in jurors which impedes their
capacity to remain impartial and reasoned in their decision making. These are con-
cerns that lend themselves to empirical examination, and a number of studies by
psycholegal researchers have shed important light on these questions.

Whereas much of the empirical research on VIS relies on jury simulation meth-
odology (for reviews, see Myers & Greene, 2004; Nufez, Estrada-Reynolds,
Schweitzer, & Myers, 2016), some studies have investigated the effects of VIS using
information obtained from actual capital sentencing decisions or post-trial inter-
views with capital jurors. For example, Eisenberg, Garvey, and Wells (2003) exam-
ined capital sentencing cases from South Carolina in the period between 1985 and
2001. The analysis consisted of post-trial interviews with jurors and analysis of jury
verdicts. They found that the introduction of VIS correlated with jurors’ self-
reported ratings of the degree to which the victim was admired, which in turn was
related to the perceived seriousness of the offense. However, neither perceptions of
the victim nor the presence or absence of VIS was directly related to sentencing
judgments. In a more recent analysis of VIS in capital trials, Aguirre, Davin, Baker,
and Lee (2010) examined 154 capital cases in California comprising the years just
prior to Payne and the years immediately following the Payne decision. They noted
that prosecutors in California were reluctant to introduce VIS prior to Payne, and so
when looking only at post-Payne cases (n = 75), juries were nearly 1.5 times more
likely to vote for death when a VIS was present than when it was not; this difference
was statistically significant. Specifically, 70.5% of juries who were presented with
a VIS voted for death, whereas 48.4% of juries voted for death when a VIS was not
presented.

Emotions and VIS: Are VIS Inflammatory?

A mother of a 14-month-old daughter who died in the explosion of the Oklahoma
City Federal Building in 1995 delivered this message in her VIS during the Timothy
McVeigh trial: “And I think in the end, by the time they finally told us that they
found her body, it had been seven days, and I was just so incredibly thankful that
they found her at all; and I felt lucky that I got to hold her wrapped in a beautiful
receiving blanket made by my friend, Joyce. And that’s the last thing I held” (cited
in Burr, 2003, p. 524).

Evidence of this sort carries the potential to move jurors emotionally. The
U.S. Supreme Court certainly recognized this potential. Citing Gardner v. Florida
(1977), the Court in Booth noted that capital sentencing decisions must “be, and
appear to be, based on reason rather than caprice or emotion” (Booth v. Maryland,
1987, p. 508). In the Payne decision, despite ruling that VIS are not per se inadmis-
sible, the Court still warned of the dangers that the emotionality of VIS might over-
whelm jurors. Justice O’ Connor, in referencing the VIS in the Payne case, conceded:
“I have no doubt that the jurors were moved by this testimony—who would not have
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been?” (p. 832). But, while recognizing the emotional appeal of VIS, the majority
in Payne did not see anything in the Eighth Amendment that justified an outright bar
of VIS from all capital sentencing penalty phases. Instead, the Court argued that
should VIS be “so unduly prejudicial that it renders the trial fundamentally unfair,
the Due Process Clause of the Fourteenth Amendment provides a mechanism for
relief” (p. 825).

Much of the legal commentary critical of VIS has addressed the emotional appeal
of this testimony (Deise & Paternoster, 2013; Myers & Greene, 2004). According to
Blumenthal (2001), those who fear VIS believe that the jury “could be so inflamed
by emotion that it does not make its decisions rationally” (p. 77). This is a common
assumption: within the legal community, an emotional juror is typically seen as an
irrational juror (Feigenson, 2000; Shaunessy, 1992). Little question exists that VIS
can be moving, and prosecutors encourage this (Bandes, 2009; Burr, 2003). A field
study of 125 transcripts containing VIS was conducted where the researchers ana-
lyzed both emotional content using the Linguistic Inquiry and Word Count program
(LIWC; Pennebaker, Francis, & Booth, 2001) along with subjective ratings of par-
ticipants who read the transcripts. The findings revealed that: (1) linguistically,
emotional language pervades most VIS, and (2) a high proportion of participants
who read these transcripts reported experiencing sadness (Nufiez, Egan-Wright,
Kehn, & Myers, 2011).

Regardless of the widespread belief that VIS promote irrationality in jurors, there
is a need to examine the issue empirically. The questions surrounding the inflamma-
tory appeal of VIS can be evaluated and informed both by basic science research on
emotions and judgment and with more applied research on juror decision making.
This research indicates that, while VIS might elicit emotional responses in jurors,
all emotions do not necessarily interfere with rational decision making, and there is
a need to understand the complex effects of different emotions and how they might
impact judgments. As Bandes and Blumenthal (2012) aptly put it: “the folk concept
of emotions as unknowable and untamable is incorrect” (p. 171). Instead, in certain
contexts, some emotions can detract from jurors’ ability to reason and fully process
information in their decision either as a result of reduced cognitive processing, more
rapid judgments, or a biased search for information in making their judgments (see
Feigenson & Park, 2006, for a review). However, in other instances, emotions can
actually enhance information processing and jurors’ capacity to reason (Bandes &
Blumenthal, 2012; Myers, Weidemann, & Pearce, 2006; Wiener, Bornstein, & Voss,
2006). Some of the basic social-cognitive theories on emotions and judgment will
be explored prior to examining the research in the jury decision-making literature.

Social Cognition Research on Emotions and Decisions

How emotions affect juror judgments regarding punishment and sentencing is an
issue worthy of empirical analysis, and we will only briefly examine this issue as
this topic has been addressed in much greater detail elsewhere (e.g., see Feigenson
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& Park, 2006; Nuifiez et al., 2016). A variety of social-cognitive theories explain the
manner and degree to which distinct emotions (as well as moods and affect in gen-
eral) influence judgments. For example, the Affect Infusion Model (AIM; Forgas,
1995) suggests that emotions are most likely to influence decision making when the
decisional task is either substantive (e.g., a complex decisional task in which accu-
racy is required) or heuristic (e.g., a task in which quick judgments are required or
motivation to process information is low). Both conditions can arise in a trial con-
text. Multiple theories of emotion and judgment suggest that the emotional valence
and the decision are consonant, either because the decision maker uses the emotion
to inform the judgment (e.g., affect-as-information; Schwarz & Clore, 1983) or
because the emotions activate thoughts consistent with that emotion (e.g., affective
priming; Bower, 1981).

Research on emotions and judgment also indicates that specific emotions could
have unique effects on decisions (Keltner, Ellsworth, & Edwards, 1993). According
to the Appraisal Theory by Tiedens and Linton (2001), emotions such as anger
prime feelings of certainty, whereas sadness evokes feelings of uncertainty. Feelings
of certainty promote a heuristic processing style in which individuals have little
motivation to carefully process information but are instead motivated to act
(Feigenson & Park, 2006). By contrast, sadness and corresponding feelings of
uncertainty promote careful and extensive information processing as individuals
seek to gather information, presumably to restore a greater sense of certainty.
Indeed, research has shown that angered individuals rely more on expertise or ste-
reotypes and less on the strength of argument when making judgments—a finding
that supports the theory that anger promotes heuristic processing (Tiedens & Linton
2001). Supporting evidence also comes from research indicating that information
processing is less systematic when the individual is experiencing anger
(Bodenhausen, Sheppard, & Kramer, 1994). According to this perspective, jurors
might be expected to be less rational in their judgments (if we equate extensive
information processing as more rational) when VIS promote angry responses than
when VIS promote sad responses.

Other models suggest that emotions can guide the search for information and
suggest how that information is weighed in judgments. Feigenson and Park (2006)
characterize these models as affective valence models whereby emotions promote
judgments consistent with the valence of that emotion (e.g., good or bad) and do so
relatively automatically. According to this view, any rational information processing
that arises serves only to justify the decision post-hoc rather than to inform the deci-
sion. Haidt’s (2001) Moral Intuitionist Model and Alicke’s (2000) Culpable Control
Model are two examples of affective valence models.

Other related models suggest that the specific emotion motivates individuals to
find information that might support their need to act on emotions (e.g., punish when
angered). For example, the Intuitive Prosecutor Model (Tetlock, 2002) suggests that
when angered, individuals shift into “intuitive prosecutor” mode, whereby events
that specifically evoke anger lead individuals to judge a perpetrator’s acts as more
responsible for the harm and warranting harsher punishment (Goldberg, Lerner, &
Tetlock, 1999). Haidt’s, Alicke’s and Tetlock’s models share the view that specific
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emotions (rather than emotion in general) will influence what information is sought
and attended to, and consequently influence judgments. The appraisal model pro-
posed by Tiedens and Linton suggests that specific emotions (such as anger) pro-
mote less rational judgments because individuals are directed to make quicker
judgments based on less information processing. None of these theories indicate
that all emotions are antithetical to reasoned and impartial decisions.

Consequently, it is clear from the research on emotions and judgments that it
would be inappropriate to paint emotions with a broad brush in the way justices and
legal scholars have done thus far. Not all emotions are equally detrimental to the
decision-making process of jurors, and so the effects of emotions on how informa-
tion is processed and integrated into sentencing judgments is not uniform across
emotions. Moreover, in the few studies conducted on emotions and judgments in the
context of VIS and sentencing, a pattern of findings has emerged recently that mir-
ror the findings in the social cognition literature.

VIS, Emotions, and Juror Judgments

A number of studies have focused specifically on the emotional appeal of VIS and
the potential to influence juror sentencing judgments (e.g., Myers, Lynn, &
Arbuthnot, 2002; Nufiez, Myers, Wilkowski, & Schweitzer, 2017; Nuiez,
Schweitzer, Chai, & Myers, 2015; Paternoster & Deise, 2011; Platania & Berman,
2006; Tsoudis & Smith-Lovin, 1998; Wevodau, Cramer, Kehn, & Clark, 2014).
Evidence for the prejudicial effects of VIS would more appropriately come from
demonstrating that VIS elicit emotional responses in jurors, and these emotions can
be directly linked to their sentencing decisions. A handful of studies on VIS have
measured how jurors’ emotions varied in response to VIS, but many of these studies
have failed to differentiate among the different emotions and instead showed only
that jurors’ affective states predicted sentencing. A more recent pattern of findings
suggest that when discrete emotional states are assessed, jurors who experience
anger show a greater tendency to punish the defendant whereas sad jurors do not
appear to be more punitive.

One of the first studies to examine emotionality associated with VIS was con-
ducted by Tsoudis and Smith-Lovin (1998). In this investigation, college students
read vignettes that included VIS that varied according to the emotional demeanor of
the victim. They manipulated witness emotionality by embedding nonverbal expres-
sion cues into the transcript (e.g., “lifts head, eyes tearing”). Participants were told
these descriptions were included to help them better visualize what took place dur-
ing the testimony. Although the emotion displayed by the witness appeared to be
sadness, the researchers did not assess emotional responses to the testimony. Jurors
rated their perceptions of the victim’s emotion, and their beliefs about the victim’s
identity (e.g., good—bad), beliefs about the criminal act (e.g., how serious), and
recommended a sentence for the defendant. They found that the emotional display
by the victim led to differences in how positively they perceived the victim’s identity
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to be, which in turn was related to sentencing judgments. However, contrary to pre-
dictions, victims who displayed greater sadness were not judged to have experi-
enced a more severe crime. Because the findings indicate that emotions displayed
by the witness were related to sentencing, but not to beliefs about the criminal act,
they support the contention that the emotionality of VIS might promote decisions
based on factors that are irrelevant to the blameworthiness of the defendant.
However, it is unclear whether jurors themselves became emotional, and thus it is
difficult to trace the sentencing decision back to the emotionality of the jurors.

An early study that examined the emotional responses of jurors as a result of VIS
comes from Myers et al. (2002). In this study, they randomly assigned participants
to one of four trials containing a victim impact statement that crossed harm informa-
tion (mild/severe) with the demeanor of the witness (stoic/emotional) and measured
punishment ratings along with negative affect as measured by the PANAS (Watson,
Clark, & Tellegen, 1988). Harm information, not emotional demeanor, significantly
affected sentencing judgments. Although harm information also significantly
affected negative affectivity, emotion ratings failed to mediate the relationship
between harm and sentencing judgments. Instead, harm had a direct effect on sen-
tencing (rather than because it led to strong emotions). Moreover, although the
demeanor of the witness influenced jurors’ emotions, it failed to influence their
sentencing judgments. Importantly, the researchers failed to measure the discrete
emotional responses in participants, so it is difficult to determine whether the emo-
tion evoked in jurors was one of sadness or anger. But, post-hoc evaluation of the
content of the statement and witness demeanor suggests that the jurors likely expe-
rienced sadness as a result of the VIS.

Two additional studies that have examined emotions and VIS have failed to find
convincing evidence that VIS might be inflammatory. For example, Platania and
Berman (2006) randomly assigned participants to watch a videotaped VIS which
varied the emotional demeanor of the witness. The two emotional demeanor groups
failed to differ significantly from one another on sentencing. Moreover, an instruc-
tion to use caution when considering the VIS negated any sentencing differences
that emerged between a VIS and a No-VIS control. More recently, Wevodau et al.
(2014) investigated the effects of VIS and measured overall negative affectivity
along with sentencing. Although VIS produced significant changes in negative
affect, these emotional responses did not significantly predict sentencing judg-
ments. Consequently, studies have consistently shown that VIS can elicit emotional
reactions in jurors. However, these same studies have not measured discrete emo-
tional responses to victim impact testimony, nor have they demonstrated that gen-
eral emotional reactions in jurors are directly related to the sentencing judgments
they recommend.

Affective valence models of emotion and judgment argue that the effects of emo-
tion on judgment depend on the particular emotion elicited. Accordingly, sadness
has little effect on sentencing, but anger might promote harsher sentencing judg-
ments. The studies reviewed thus far have failed to identify the particular emotion
jurors experienced as a result of the VIS. In those that have assessed emotions but
have found the emotions unrelated to sentencing (e.g., Myers et al., 2002; Wevodau
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et al., 2014), there is reason to contend that the impact testimony mainly evoked
feelings of sadness in participants. In the studies reviewed next, there emerges a
pattern of findings indicating that anger (but not sadness) influences sentencing
judgments.

For example, Paternoster and Deise (2011) exposed mock jurors to a videotaped
penalty phase that varied the presence of VIS. They found that, when jurors watched
the trial containing this testimony, they were four times more likely to vote for death
(62.5%) than were participants in the control condition (17.5%). In this study, nei-
ther harm nor the emotional aspect of the VIS was varied. However, the emotional
responses of the death-qualified jury eligible participants were measured. The
researchers found that when a VIS was present, there were greater reported feelings
of anger and vengefulness on the part of jurors, and those emotions partially medi-
ated the relationship between the VIS and sentencing judgments.

Further support for the effects of anger on sentencing comes from Georges,
Wiener, and Keller (2013), who asked jurors to read a transcript of a capital case.
Researchers measured their emotional responses (e.g., anger and sadness) at various
points throughout the trial. Although this study examined capital trial sentencing but
did not involve VIS, the authors nevertheless found that increased anger was associ-
ated with a greater likelihood of rendering death penalty decisions, whereas
increased sadness was not related to sentencing. Similarly, Nufiez et al. (2015) pre-
sented jurors a penalty phase of a trial that included a VIS. The researchers held the
content of the VIS constant and measured the specific emotions that mock jurors
reported feeling during the trial (as measured by the PANAS-X pre- and post-trial).
They found that participants who reported increases in anger during the trial were
more likely to sentence the defendant to death, whereas increases in sadness had no
effect on sentencing decisions.

In each of these instances in which anger led to more punitive sentencing, VIS
was not manipulated in order to elicit a discrete emotional response. However, most
recently, Nufiez et al. (2017) randomly assigned death-qualified mock jurors to
watch one of six videotaped trials that crossed three levels of victim impact state-
ment (No-VIS, Sad-VIS, Angry-VIS) with two levels of mitigating factors (weak
vs. strong). The researchers pilot tested more than a hundred actual VIS from capital
cases, and identified those testimonies that exhibited high emotional content using
linguistic software that measures the emotional content in language (i.e., LIWC;
Pennebaker et al., 2001). These same statements were given to jury eligible adults
who rated their level of anger and sadness after reading each statement. Finally, a
script containing a VIS was produced that contained numerous quotes from various
VIS that were identified (based on both linguistic scoring and subjective ratings) as
highly emotional. A videotaped penalty phase for a capital trial was produced in
which the victim impact testimonies (control, sad, angry) varied. The distinct emo-
tion of sadness versus anger was manipulated by altering the demeanor of the wit-
ness who played the mother of the deceased victim. The researchers found that
participants who saw the angry witness were significantly more likely to sentence
the defendant to death than participants who saw no victim impact witness or a wit-
ness who was sad. Participants rated their level of anger and sadness using the
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PANAS-X (Watson & Clark, 1994), and individuals who became more angry after
witnessing the VIS were more likely to sentence the defendant to death compared to
those who became more sad after the VIS. Moreover, those who became angry after
witnessing the statement rated the mitigating evidence as less important to their
decision.

Therefore, while the U.S. Supreme Court in Booth and later in Payne highlighted
the potential inflammatory effects of VIS, only a small number of the published
empirical studies on VIS and sentencing have focused on the emotionality sur-
rounding VIS, and only a few of these have assessed the specific emotions partici-
pants experienced after they were exposed to victim impact evidence. Content
analysis of transcripts containing VIS reveals that these testimonies are often rich in
emotion-laden language and evoke emotional responses from participants who read
these statements, but that the most typical emotion experienced is sadness (Nufiez
etal., 2011). There is mounting evidence to suggest that statements that elicit anger
in jurors are more likely to result in death penalty judgments than statements that
either fail to evoke an emotional response, or statements that elicit sadness (Nufiez
et al., 2017; Paternoster & Deise, 2011).

Relevance of VIS to Blameworthiness: Victim and Defendant
Characteristics

As previously noted, the second major issue of contention in U.S. Supreme Court
cases concerning VIS and capital sentencing was whether information about the
victim is relevant to judgments of defendant blameworthiness. Information con-
cerning the characteristics of the victim and the loss suffered by the family holds
little relevance to sentencing because the defendant typically has no knowledge of
the victim’s family or their characteristics when engaging in the criminal conduct.
As a consequence, VIS might invite the jury to base their decision on information
that arises fortuitously but is nevertheless unrelated to the defendant’s culpability.
Justice Powell, in delivering the majority opinion in Booth, noted that during sen-
tencing, the focus must remain on the defendant and his acts, whereby the jury
assesses whether the death penalty is warranted “based on the character of the indi-
vidual and the circumstances of the crime” (p. 502, in citing Zant v. Stevens, 1983).
Consistency in sentencing can be further eroded by the degree to which some victim
survivors can articulate their suffering and loss. The personal and idiosyncratic
nature of the statement might introduce arbitrariness in sentencing decisions, as the
Justices noted in Booth: “We are troubled with the implication that defendants
whose victims are assets to their community are more deserving of punishment than
those whose victims are perceived to be less worthy. Of course, our system of jus-
tice does not tolerate such distinctions” (Booth v. Maryland, 1987, p. 506 in citing
Furman v. Georgia, 1972, p. 242).
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In writing the majority opinion in Payne, Justice Rehnquist clarified his position
that victim character information should not lead to perceptions of worth when he
argued: “as a general matter, victim impact evidence is not offered to encourage
comparative judgments of this kind—for instance, that the killer of a hardworking
devoted parent deserves the death penalty, but the murderer of a reprobate does not”
(Payne v. Tennessee, p. 823). Still, the Payne Court reasoned that information con-
cerning the loss of the victim should not be distinguished from other information in
the trial that conveys the harm produced by the defendant’s actions. Here it was
noted that a VIS “is simply another form or method of informing the sentencing
authority about the specific harm caused by the crime in question” (Payne v.
Tennessee, 1991, p. 825). In other words, VIS are relevant if they convey the harm
produced by the defendant’s act.

If information fails to convey harm but instead alters perceptions of the value of
the decedent (i.e., social value; see Myers & Greene, 2004), decisions could turn on
factors that are irrelevant. Blame attributions have long been related to the charac-
teristics of both those who cause harm and those who experience harm. Defendant
personal characteristics have consistently been found to influence both punishment
and guilt ratings (e.g., Kaplan & Kemmerick, 1974; Nadler & McDonnell, 2012;
Nemeth & Sosis, 1973). Comparatively less research has addressed victims, but it
nevertheless suggests that individuals are less opposed to punishing perpetrators
who harm more likeable victims than less likeable victims (e.g., Deitz, Littman, &
Bentley, 1984; Jones & Aronson, 1973). Supportive evidence for this finding comes
from an examination of court records, which reveals that killing disreputable vic-
tims tends to be treated more leniently than when the victims are more reputable
(Baumer, Messner, & Felson, 2000).

In the VIS literature, the identity and character of the victim can influence critical
judgments. For example, gender of the victim might be important in juror sentenc-
ing judgments generally (Curry, Lee, & Rodriguez, 2004). Forsterlee, Fox,
Forsterlee, and Ho (2004) examined the gender of the victim and sentencing judg-
ments in the context of VIS. The researchers manipulated the presence or absence
of a VIS along with the gender of the defendant and the gender of the victim. A
defendant gender by VIS interaction emerged so that while participants punished
the male defendant more severely, the disparity in punishment between the genders
was significantly smaller when a VIS was present. The authors reported no signifi-
cant main effects or interactions concerning the gender of the victim. Importantly,
other than varying the gender of the victim, no other characteristics of the victim
were varied in this study.

In two early studies on VIS (Greene, 1999; Greene, Koehring, & Quiat, 1998),
researchers manipulated various personal qualities of the victim, and measured
mock jurors’ beliefs about the severity of the crime, their level of compassion for
the victim’s surviving family, as well as their opinion of the defendant. Greene et al.
(1998) discovered that when victims were described as high in respectability (mar-
ried and never previously divorced, prominent members of the community), partici-
pants rated the crime as more severe and expressed greater sympathy for the victim
survivors than when the victim was described as less respectable (divorced and
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remarried, unemployed with little financial means, and minimal communication
with family). Later, Greene (1999) confirmed this pattern, finding again that charac-
teristics of the victim influenced a number of beliefs that could ultimately impact
sentencing decisions. Specifically, when the victim was characterized as a loyal
friend and devoted father, victim likeability, compassion for the surviving family,
and perceptions of harm were all significantly higher than when the victim was
characterized as a convicted felon who had minimal contact with family. Therefore,
variations in victim respectability--information that is unrelated to the blameworthi-
ness of the defendant--nevertheless influenced judgments that could directly affect
sentencing.

These studies by Greene and her colleagues point to the dangers of VIS com-
municating aspects of “victim worth” that could ultimately influence sentencing
judgments. One of the advantages of jury simulation research is that it reveals deci-
sions based on factors of which jurors might be unaware. When Sundby (2003)
conducted a large post-trial survey of jurors on the factors that influenced their
sentencing judgments, respondents indicated that most victim characteristics were
unlikely to influence their decisions. While this may cause one to doubt the effects
of victim characteristics on sentencing, it is important to note that responses on
post-trial surveys, while useful, might also be plagued by impression management
(e.g., social desirability) goals which might mask respondents’ true opinions.

A recent study by Mitchell, Myers, and Broszkiewicz (2016) affirm the findings
by Greene (1999) and Greene et al. (1998), while narrowing the type of victim char-
acteristics that have the greatest impact on sentencing judgments. Mitchell et al.
(2016) examined how information about the victim provided in VIS was directly
related to sentencing decisions, and how perceived harm mediated this relationship.
The researchers distinguished between information which reveals the character of
the victim (i.e., good/bad) and victim information which relays their significance to
the surviving family. Information about the personal qualities of the victim is con-
sidered to be irrelevant to sentencing, unless it conveys the degree of harm the fam-
ily experienced. Mitchell et al. (2016) crossed information about the personal
character of the victim with information concerning the victim’s significance to the
surviving family (e.g., degree of presence in their lives and extent to which they
were dependent on him) in trial summaries presented to mock jurors in the form of
a VIS. They discovered that when victims were described as highly significant or
essential to the overall well-being of the surviving family, participants rated the
murder as more harmful to the family, and they were significantly more likely to
sentence the defendant to death than when they read about a victim with low family
significance. By contrast, whether the victim had good character (e.g., admirable
doctor and philanthropist) or bad character (e.g., corrupt doctor accused of fraud)
had no significant effect on mock jurors’ perceptions of harm, nor on their sentenc-
ing decisions. In other words, victim information that communicates the level of
harm the surviving relatives will experience due to the loss of the victim is most
likely to affect sentencing decisions.

Testimony that identifies unique personal characteristics of the victim might
allow the jury to see the victim as more than a “faceless stranger” (see Payne v.
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Tennessee, 1991, p. 825), but it also opens up the possibility that jurors might reach
conclusions about the social worth of the victim. For example, a recent study by
Schweitzer and Nufiez (2017) examined how VIS might convey irrelevant informa-
tion about the victim’s social class, and whether information of this sort might influ-
ence sentencing decisions. They varied the VIS presented by the victim’s daughter,
which conveyed information regarding the victim’s social class (either middle or
working class). The testimony was delivered by a theater major who presented the
testimony in either a working class or middle class speech style. Details about the
deceased victim were altered by changing her occupation (salesperson or manager
at a furniture store), housing (trailer or house), and a recent vacation she had taken
(camping trip or cruise). The education level and occupation of the victim’s daugh-
ter were also varied. The researchers found that mock jurors were significantly more
likely to give the death penalty to the defendant who killed the middle class rather
than the working class victim. Thus, it appears that differences in the social class of
the victim, which was gleaned from the VIS (and reflected in juror’s estimates of the
victim’s SES), ultimately affected sentencing decisions. The findings by Schweitzer
and Nuifiez (2017) provide an interesting empirical counterpoint to Chief Rehnquist’s
remarks in Payne that VIS are “not offered to encourage comparative judgments of
the kind—for instance, that the killer of a hardworking, devoted parent deserves the
death penalty, but the murderer of a reprobate does not” (Payne v. Tennessee, 1991,
p- 823). Indeed, when considered in light of the earlier studies described in this sec-
tion, these findings support the argument that VIS which communicate information
about the characteristics of the victim might promote sentencing decisions that arise
in an arbitrary manner.

In some cases, VIS can offer the witness an opportunity to characterize the
defendant, and not just the victim. Some scholars have noted the concern that the
capital sentencing process is already structured in a way that eases our natural reluc-
tance to kill others (Haney 1997, 2005; Haney, Weill, & Lynch, 2015; Osofsky,
Bandura, & Zimbardo, 2005). The introduction of an angry witness who delivers a
VIS in a fashion that dehumanizes the defendant has the potential to exacerbate
jurors’ already developing reluctance to regard the defendant as human and worthy
of compassion. Dehumanizing a punishment target prompts a degree of moral dis-
engagement which counters our efforts not to harm others (Bandura, Barbaranelli,
Caprara, & Pastorelli, 1996; Bandura, Underwood, & Fromson, 1975; Kelman,
1973). Examples of dehumanizing language applied to defendants include terms
such as “parasite” (Williham v. State, 1997) and “piece of trash” (Conover v. State,
1997). Indeed, Duncan (1994) notes that metaphors for filth and slime are routinely
directed at defendants during the course of the trial.

In one of the few studies to examine VIS and the effects of dehumanizing lan-
guage on punishment, Myers, Godwin, Latter, and Winstanley (2004) randomly
assigned mock jurors to read one of four brief summaries of a VIS that crossed
defendant dehumanization (present/absent) and victim humanization (present/
absent) along with a fifth condition in which participants did not read a
VIS. Dehumanizing language included wording that portrayed the defendant in
less-than-human terms (e.g., “a monster,” a “piece of filth”), whereas humanizing
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language portrayed positive human qualities about the victim (e.g., “warm” and
“caring”). Humanizing language directed toward the victim had no significant effect
on sentencing judgments. However, the researchers found a significant effect of
dehumanizing language on sentencing, as there was a significantly greater propor-
tion of death penalty judgments selected when the defendant was dehumanized than
when he was not.

Overall, it appears that jurors may be willing to consider factors unrelated to the
defendant when judging the appropriate punishment. Studies that have varied char-
acteristics of the victim have demonstrated significant effects on measures such as
victim sympathy and perceived harm (e.g., Greene, 1999; Greene et al., 1998).
Moreover, when participants learn that the victim has played a significant role in the
lives of the surviving relatives, they judge the harm produced by the crime as signifi-
cantly greater and are more willing to sentence the defendant to death (Mitchell
et al., 2016). Indeed, even information about the qualities of the victim survivors
(e.g., SES)—information that surely fails to establish relevance to sentencing judg-
ments--nevertheless impacts the severity of the penalty imposed (Schweitzer &
Nufiez, 2017). While this greater scrutiny toward the victim might be designed to
balance the virtually unrestricted information that can be offered on behalf of the
defendant, the greater focus on the victim could come at a cost to the fairness by
which life and death decisions are made.

Victim Impact Statements and Jurors: How Trial and Juror
Characteristics Moderate Effects

A number of studies have been conducted on VIS and juror judgments that have
focused on aspects of the trial in which a VIS is introduced, or individual character-
istics of the jurors that may play a role in how a VIS is perceived and processed
(e.g., Boppre & Miller, 2014; Luginbuhl & Burkhead, 1995; Myers, Roop, Kalnen,
& Kehn, 2013). In some cases, these studies have tended to focus on specific ele-
ments within the trial that accompany VIS and potentially enhance or attenuate the
effects on sentencing. In other instances, researchers have focused on specific judg-
ments jurors must make during the course of the trial, and how VIS might influence
those judgments (e.g., how mitigating factors are weighed). In addition, procedural
variations in how a VIS is introduced (e.g., who may present a VIS, the inclusion of
limiting instructions, etc.) could affect juror sentencing judgments. Other studies
concerning VIS have focused on individual difference measures and how these juror
characteristics may interact with VIS on sentencing. These areas all merit careful
scrutiny in order to understand the effects of VIS in capital sentencing cases.
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Trial Characteristics

VIS have the potential to inform jurors about the extent of suffering experienced by
the victim’s family. In some jurisdictions, witnesses are afforded the opportunity to
describe aspects of the crime they found upsetting, and this could include aspects
about the brutality of the event. Researchers have considered how the effects of VIS
could interact with the brutality of the crime. For example, in the earliest published
study on VIS and juror judgments, Luginbuhl and Burkhead (1995) asked 100 par-
ticipants to read brief vignettes about either a murder case that was moderately
aggravated (an innocent bystander was killed during the robbery of a fast-food
store), or a case that was severely aggravated (an elderly victim was stabbed repeat-
edly while tied to a chair). The vignette also manipulated the presence or absence of
a VIS. The statement was based on the Booth case, and contained extensive infor-
mation about the characteristics of the victim along with the grown children’s reac-
tions to their parent’s death. The researchers found that participants presented with
a VIS were significantly more likely to vote for death (51%) than were those in the
control group (20%). Importantly, the presence of a VIS interacted with the crime
such that the relationship between the VIS and death penalty judgments was sub-
stantially higher in the severely aggravated condition (29% chose death when a VIS
was absent and 74% chose death when it was present) than was the relationship in
the moderately aggravated condition (24% chose death when a VIS was absent ver-
sus 55% when it was present).

In the Payne decision, Justice O’Connor addressed the belief that the impact of
VIS may vary to some extent according to the characteristics of the crime. Here, she
noted: “T do not doubt that the jurors were moved by this testimony—who would
not have been? But surely this brief statement did not inflame their passions more
than did the facts of the crime” (Payne v. Tennessee, 1991, p. 832). This argument
implied that any effects of VIS on sentencing are likely to be overwhelmed by the
brutality of the crime itself, suggesting that VIS are likely to have the greatest effects
on jurors when the crime is not particularly heinous. Myers et al. (2013) tested this
hypothesized interaction by varying the heinousness of the crime along with the
presence or absence of a VIS. The statement was provided by the victim’s spouse
who detailed the experience of finding her husband’s dead body, her emotional dev-
astation since his murder, and the financial strain she experienced as a result of his
death. In the less heinous condition, the victim died of a single gunshot to the heart,
whereas in the more heinous condition, the victim was pistol whipped and then shot
14 times in various parts of the body and then sodomized with an umbrella in a man-
ner similar to the case in South Carolina v. Gathers (1989). They found that hei-
nousness significantly predicted death penalty sentencing, and the effect of the VIS
was only marginally significant. Further, the VIS failed to interact with crime hei-
nousness on sentencing judgments. Jurors were not significantly more likely to
choose a death sentence when a VIS came in the context of a less heinous crime than
when it came in the context of a more heinous crime.
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Elements present in a capital trial other than the brutality of the crime might
ultimately enhance or detract from the influence of VIS on juror judgments. One
example is testimony that might provide a counterbalance to the effects of VIS.
Execution Impact Evidence (EIE) refers to statements presented during the penalty
phase of a capital trial in which relatives of the defendant describe how they would
likely be affected by the execution of the defendant, as well as their opinions regard-
ing why the defendant deserves to live. These statements have frequently arisen in
capital sentencing proceedings since the mid-1990s (Wolff & Miller, 2009). Not
surprisingly, EIE is controversial and, as Logan (1999) has argued, it might allow
for some balance against the effects of VIS. Boppre and Miller (2014) tested the
possibility that EIE might promote positive views of the defendant and crossed EIE
testimony with a VIS on a sample of death-qualified participants who read a trial
scenario and, depending on condition, read a 200-word VIS and/or a 300-word EIE
statement. While no main effects emerged for sentencing for either EIE or the VIS,
those who read the EIE statement judged the defendant to be more remorseful than
those not exposed to the EIE. Moreover, while the VIS led to more positive impres-
sions of the victim, this effect did not emerge for participants who had also read the
EIE statement.

In some instances, researchers have focused on critical decisions jurors must
make during the penalty phase of the trial in addition to sentencing. One measure of
critical importance is the degree to which jurors are willing to consider mitigating
factors (i.e., reasons why the death penalty should not be imposed). Lockett v. Ohio
(1978) addressed the importance of jurors properly considering mitigating evidence
when sentencing the defendant in capital cases. In this decision, the U.S. Supreme
Court ruled that jurors must consider “any aspect of a defendant’s character or
record and any of the circumstances of the offense that the defendant proffers as a
basis for a sentence less than death” (p. 604). Indeed, one of the concerns regarding
VIS is that by focusing on characteristics of the victim, the jury’s attention is
diverted from their intended role of considering the more relevant aspects of the
defendant (Bandes, 1996; Phillips, 1998). Mitigating factors represent one of the
more critical factors jurors must consider during the penalty phase of the trial.
Focusing on the victim may detract from a juror’s capacity to focus on the defendant
and properly evaluate the mitigating evidence. One fear, according to Arrigo and
Williams (2003), is that as jurors begin to feel closer to the victim as a consequence
of hearing the VIS, their capacity to empathize with the defendant may ultimately
be reduced. Indeed, in his dissent in Payne, Justice Marshall noted that VIS could
have “an inherent capacity to draw the jury’s attention away from the character of
the defendant and the circumstances of the crime” (Payne v. Tennessee, 1991;
p. 846).

The degree to which jurors are willing to use mitigating evidence in forming
their decisions about whether a defendant should receive the death penalty has been
examined by researchers in a number of instances. For example, Brewer (2004)
analyzed sentencing judgments for 865 respondents as part of a large grant-funded
study on sentencing called the Capital Juror Project. Brewer reported that, as
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receptivity to mitigation increased a single unit, the odds that the defendant would
not get the death penalty increased more than 100%.

In some instances, researchers have employed jury simulation approaches to
examine the degree to which jurors are receptive to mitigating factors and how VIS
influence acceptance of mitigators. For example, Gordon and Brodsky (2007) var-
ied the presence or absence of a VIS and found that they had no effect on partici-
pants’ ratings of mitigating factors. In the previously reported study by Nuiiez et al.
(2017), the researchers crossed a VIS (no-VIS/VIS-Sad/VIS-Angry) with the
strength of mitigating evidence (Weak/Strong) and found that when a VIS elicited
anger (but not sadness), mock jurors rated the mitigating evidence as less important
to their decision. Although more research in this important area is clearly needed,
this most recent finding by Nuiiez et al. (2017) suggests that when VIS provoke
anger responses, receptivity to mitigation evidence will be negatively affected.

Procedural Factors

There are a number of procedural factors that could either amplify or reduce the
effects of VIS on sentencing decisions, and only a small proportion of these issues
have been given empirical scrutiny. For example, many states grant wide latitude
regarding who and how many witnesses may testify to present victim impact evi-
dence (Logan, 2005). McGowan and Myers (2004) held the content of the VIS
constant, but varied the identity of the witness who delivered it (no-VIS control,
spouse, coworker, first-responder). Although the testimony by the spouse led to the
highest ratings of harm the defendant inflicted, sentencing judgments for this group
failed to differ significantly from the no-VIS control group. Unexpectedly, they
instead found that only testimony by the coworker led to significantly more death
penalty judgments. The researchers argued that perhaps some of the influence of
VIS on sentencing might be related to the degree to which harm and suffering infor-
mation is unexpected. As Weidemann (2008) later theorized, jurors likely assume
the spouse of the victim would experience extensive harm as a result of the crime,
but that coworkers and friends might experience considerable loss is less expected
and, for that reason, more influential. However, this remains conjecture, and so the
explanation for the findings in McGowan and Myers (2004) remain unclear and
warrant follow-up investigation.

Jurors frequently have difficulty understanding their responsibilities in capital
cases (Eisenberg & Wells, 1993; Garvey, Johnson, & Marcus, 2000; Wiener,
Pritchard, & Weston, 1995), particularly surrounding their use of aggravating and
mitigating factors (Garvey, 1998). The capital trial process might be uniquely com-
plicated due to the bifurcated process and the fact that some of the procedures in the
penalty phase differ from the guilt phase of the trial. Consequently, how to integrate
VIS into their sentencing decisions represents a considerable challenge for jurors.
VIS are not aggravating factors, but they are likely to be misjudged as such. For a
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number of reasons, jurors might benefit considerably from greater instruction
regarding how to use VIS in their decision making.

Platania and Berman (2006) investigated the effects of specific judicial instruc-
tions concerning VIS on mock juror sentencing judgments. Specifically, they ran-
domly assigned death-qualified college participants to watch a videotaped trial in
one of six conditions crossing a VIS that varied in emotional content (VIS-high
emotion/VIS-low emotion/no-VIS) with type of instructions (standard/specific). In
the high emotion condition, jurors witnessed the decedent’s mother sobbing while
testifying, whereas the same testimony was given in a stoic manner in the low emo-
tion condition. In the specific instructions, jurors were informed they were free to
assign the VIS whatever weight in their decision that they felt appropriate, but that
the VIS could not substitute for state-enacted aggravating factors. The researchers
found that the VIS did not affect sentencing judgments. However, instructions were
significantly related to sentencing, as 60% of participants who heard general instruc-
tions voted for death, whereas only 40% did so when specific instructions were
used. Moreover, specific instructions lowered the importance jurors assigned the
VIS to their sentencing judgments.

Blumenthal (2009) examined how expert testimony might serve to attenuate the
impact of VIS on sentencing. Specifically, he noted that the research findings on
affective forecasting (see Wilson & Gilbert, 2003) indicate that judging future emo-
tional impact for events is frequently overestimated. He hypothesized that expert
testimony informing participants about the research on affective forecasting would
reduce the effects of VIS. To test this, a sample of death-qualified college students
were asked to read a modified summary of the facts used previously in Butler and
Moran (2002) and were randomly assigned to one of three conditions that varied
VIS along with expert testimony about affective forecasting (i.e., no-VIS/VIS/
VIS + expert). Although the introduction of expert testimony about affective fore-
casting negated the effects of the VIS, he was unable to replicate these findings in a
second study in which expert testimony increased death penalty judgments relative
to those who heard a VIS without expert testimony. Although the findings do not
present conclusive evidence that expert testimony might attenuate the effects of
VIS, by focusing on misconceptions individuals have about future emotional suffer-
ing, Blumenthal (2009) addressed an important gap in the literature surrounding
VIS: namely, that more research should be directed toward understanding what
aspects of VIS jurors find influential in their sentencing judgments.

An additional procedural factor that might moderate the influence of VIS is the
deliberation process. Deliberation could influence juror judgments for a number of
reasons. For example, post-deliberation juries are more apt to follow the judge’s
instructions (Kerwin & Schaffer, 1994; London & Nightingale, 1996), and they are
more likely to remember the evidence (Ellsworth, 1989) than are individual jurors.
Biased attitudes jurors hold could be less likely to affect final judgments after a
period of group deliberation (Kaplan & Miller, 1978), and juries show improved
reasoning following deliberation (McCoy, Nufiez, & Dammeyer, 1999), in addition
to showing a reduced likelihood of relying on inadmissible evidence (London &
Nufiez, 2000). Nevertheless, researchers have generally failed to examine the role
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group deliberation might play on VIS and sentencing. One exception is a study by
Myers and Arbuthnot (1999), who performed a rather crude analysis that showed
that post-deliberation death sentences were significantly more likely when a VIS
was present (compared to when it was not), while this effect failed to emerge for
pre-deliberation sentencing judgments. However, systematic analysis of the content
of the deliberations was not provided, and so little is known about what jurors dis-
cussed during deliberations.

Juror Characteristics

Any analysis of juror decision making would be incomplete without examining
individual difference characteristics and how those characteristics can shape inter-
pretation of evidence and decision making. One of the more critical individual dif-
ference characteristics in capital sentencing judgments is attitudes toward the death
penalty. For capital trials, the voir dire includes the death qualification process
whereby individuals are removed from serving if their attitudes “impair” their abil-
ity to carry out their duties (Wainwright v. Witt, 1985). Yet, despite this initial screen-
ing process, substantial variation in attitudes toward the death penalty remain even
in death-qualified juries (Unnever, Cullen, & Roberts, 2005).

Death penalty attitudes have been shown to be a robust predictor of sentencing in
capital cases (Haney, Hurtado, & Vega, 1994). The degree to which death penalty
attitudes influence perceptions of VIS was first explored by Luginbuhl and Burkhead
(1995) in a study that was described previously in this chapter. Participants who
rated themselves as neutral or moderately supportive of the death penalty were most
likely to show the effects of VIS on their sentencing judgments. Only this subgroup
of participants was significantly more likely to vote for death in the presence of a
VIS (than when a statement was absent). By contrast, when attitudes toward the
death penalty were strong, no differences in sentencing emerged between partici-
pants in the VIS and the no-VIS groups.

Butler (2008) examined the relation between death qualification status, VIS, and
sentencing. A sample of 200 jury eligible community members read a summary of
a murder case that either did, or did not, contain a VIS. The statement included tes-
timony by multiple witnesses who all described the emotional devastation they
experienced as a result of the crime. While the victim impact evidence did not
directly predict sentencing judgments, VIS interacted with death qualification status
such that death-qualified participants were more likely to sentence the defendant to
death when a VIS was present than when it was not, but these differences did not
emerge for the nonqualified participants. Similarly, Myers et al. (2004) also found
that VIS predicted sentencing, but only for those who were death-qualified. With the
exception of the study by Weidemann (2008), who was unable to find that VIS inter-
acted with death penalty attitudes, the findings in this area generally show that VIS
might require a narrow window of moderate support for the death penalty in order
for VIS to produce significant effects on sentencing.
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Because VIS are typically delivered in an emotional fashion, the degree to
which individuals are receptive to emotional appeals could be important in under-
standing the effects of VIS (Nadler & Rose, 2003). Need for Affect (NFA: Maio &
Esses, 2001) reflects the degree to which individuals seek emotional experiences,
process emotional information, and are affected by emotions in their judgment
processes. Wevodau et al. (2014) investigated whether the effects of VIS on sen-
tencing judgments might be moderated by individual differences in NFA. They
found that jurors high in NFA made lengthier sentencing recommendations than
those low on the scale, but these individual differences failed to interact with the
presence or absence of VIS.

Individuals better able to empathize with victims might also be more impacted
by VIS. Butler (2008) found the presence of a VIS led participants to experience
greater empathy for the victim’s survivors and to rate the survivors as signifi-
cantly more likable. One question which emerges is whether the presentation of
a VIS directs individuals to empathize with the victim to the defendant’s detri-
ment. As Arrigo and Williams (2003) have argued, empathy may be a zero-sum
game in which increased empathy for the victim comes at the expense of the
defendant. Support for this notion comes from Paternoster and Deise (2011),
who found that, in the presence of a VIS, participants reported significantly
greater empathy and sympathy for the victim, and viewed the victim’s family
more positively, but they regarded the defendant less positively. Similarly, Henry
et al. (2014) found that individual differences in Empathic Concern (EC), as
measured with the Interpersonal Reactivity Index (IRI: Davis, 1983), signifi-
cantly and negatively correlated with death penalty judgments. Moreover, indi-
viduals exposed to a VIS reported a significantly greater discrepancy between
their rated empathy for the victim and their empathy for the defendant. However,
individual differences in EC failed to significantly moderate the relationship
between VIS and sentencing.

To summarize, a number of researchers have explored the role of individual
difference variables that tap a general willingness to attend to or experience
emotional information or the emotions of others (e.g., Need for Affect, Empathy,
Empathic Concern). While these studies have generally found that these mea-
sures tended to predict how either the defendant or the victim was judged, and in
some instances have predicted the final sentencing judgment, there has been lit-
tle evidence to date that these measures have interacted with VIS on sentencing.
By contrast, measures of death penalty attitudes have both directly predicted
sentencing judgments, and also interacted with VIS, such that VIS have the
greatest impact on sentencing when jurors hold moderate attitudes toward the
death penalty.
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VIS and Capital Sentencing: Implications and Future
Directions

As Myers and Greene (2004) noted earlier, while the Payne decision ruled that VIS
is not per se prejudicial, the Court nevertheless provided little guidance on how VIS
might be administered in capital trials in a way that would reduce the likelihood of
prejudice. Consequently, individual states have varied considerably in how VIS
have been implemented. The variability in how VIS are administered only adds to
the concern that those who receive the death penalty and those who do not might
vary according to arbitrary factors. Moving forward, in order for researchers to bet-
ter account for the effects of VIS on juror decision making, greater focus on these
various procedural factors (e.g., who may testify, how many, and any restrictions
placed on testimony) is warranted. Moreover, establishing a clear model of how VIS
influence capital sentencing decisions remains an unfulfilled goal. A number of pos-
sible models exist that could account for the effects of VIS on sentencing (e.g., an
affect model, a harm model). As we note in the next section, clarifying and refining
these models represents a critical next step in understanding VIS and juror
judgments.

Diversity in Methods and Models

The literature on VIS, to date, suffers from a lack of diversity in approaches as it has
primarily relied on jury simulation research. Limitations with this approach have
been articulated elsewhere (e.g., Diamond, 1997), including the research specifi-
cally devoted to examining VIS (e.g., Myers et al., 2006), and will not be detailed
here. Consequently, there is a need for other approaches that could provide support
for the findings obtained through simulation methodology. This could rely on data
from court transcripts, or on examination of actual jury decisions and post-trial
interviews with jurors (e.g., see Eisenberg et al., 2003 for an excellent example).
While the alternative approaches we mention here suffer from their own limitations,
some degree of convergence in findings between trial simulations and these alterna-
tive approaches would enhance our understanding of VIS and the potential effect on
capital sentencing decisions.

Some diversity in the proposed models by which VIS render their effects on
jurors have been observed. For example, some studies have suggested that VIS
affect sentencing by eliciting emotions such as anger which promotes a prosecuto-
rial mindset (e.g., Nufiez et al., 2017). Indeed, this model has been supported by a
number of studies (e.g., Nuifiez et al., 2015; Paternoster & Deise, 2011). But other
models exist that could explain the effects of VIS on sentencing that do not rely on
emotion. As we noted, some studies have suggested that VIS influence sentencing
judgments because they effectively communicate harm information, and perceived
harm is related to sentencing (e.g., Mitchell et al., 2016). Moreover, VIS which
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violate our initial expectations about experienced harm are likely most impactful
(McGowan & Myers, 2004). Although this proposition needs further testing (see
Weidemann, 2008), researchers have noted the importance of expectancy violations
in juror judgments (Ask & Landstrom, 2010; Hackett, Day, & Mohr, 2008; Lens,
van Doorn, Lahlah, Pemberton, & Bogaerts, 2016; Rose, Nadler, & Clark, 2006).
Other models suggest that researchers consider the characteristics of who was
harmed in understanding how jurors form blame assessments. In line with social
psychological research on blame attributions, it may be that jurors seek to punish
defendants who have harmed victims who are liked more than they are willing to
punish defendants who harm victims who are less liked. Empirical findings on
actual jury decisions (Baumer et al., 2000), as well as jury simulation research sug-
gesting that status of the victim matters (e.g., Greene et al., 1998; Schweitzer &
Nuiiez, 2017), would indicate that perceptions of the qualities of the victim do guide
judgments about the case.

Moving forward, there is a need to begin to test the limits of these models. As this
chapter suggests, the effects of VIS on sentencing are not robust, and this illustrates
the need to move toward a better understanding of why jurors might be influenced
by this testimony. What is the information contained in a VIS that jurors regard as
relevant to their sentencing? A recent study by Johnson et al. (2016) suggests that
when participants were asked if they felt it was important to hear a victim’s mother
testify prior to rendering a sentencing judgment, 30% indicated they would prefer
not to hear a VIS. Interestingly, their reported reasons for not wanting to hear a
statement mirrored the arguments that the courts have expressed when arguing
against the admissibility of VIS testimony (e.g., irrelevant to decision, emotions
could bias judgments).

Procedural Discrepancies Regarding VIS

What the research on VIS and juror judgments has thus far failed to adequately mine
is the potentially rich source of data surrounding the variability by which VIS are
implemented procedurally. Because there is a concern that VIS might invite arbi-
trariness in sentencing (see Booth v. Maryland, 1987), the effects of the numerous
variations in how VIS are implemented merit investigation. For example, to our
knowledge, no studies have investigated how the number of statements could impact
sentencing. Yet, as Logan (2005) has noted, courts generally place few restrictions
on how many can testify. In cases of crimes that lead to multiple victims such as the
bombing of the Federal Building in Oklahoma City in 1995 (see Logan, 2000), or
the bombing during the Boston Marathon in 2013 (Seelye, 2015), a large number of
witnesses provided lengthy and gripping accounts of the grief and suffering experi-
enced by numerous relatives, friends, and even emergency first responders. In their
field study which examined more than a hundred VIS taken from capital trials,
Nufiez et al. (2011) found that there were many instances of multiple witnesses
presenting VIS for a single victim. Ogul (2000) has suggested that as more
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witnesses testify, the odds that a given witness will provide testimony that invites
prejudice also increase. This specific concern was raised in New Jersey v. Muhummad
(1996), in which the court expressly limited the number of witnesses who may tes-
tify. Multiple victim impact witnesses might have greater impact on sentencing than
a single witness for a number of reasons (e.g., greater perceptions of harm, enhanced
credibility of testimony). Moreover, the likelihood that a particular witness’s story
will resonate with a juror increases as the number of individuals testifying increases.
Alternatively, jurors might reach an early saturation point with respect to victim
survivor suffering, and added testimony by victim survivors could do little to change
their initial beliefs about the case. Indeed, multiple witnesses might desensitize
jurors to the suffering or, even worse, produce a level of cynicism in jurors as they
begin to feel manipulated by these emotional appeals. Consequently, empirical evi-
dence is needed to assess the potential for the numerous possible outcomes associ-
ated with statements from multiple victim survivors.

Another procedural variation on the administration of VIS which has generated
controversy is the introduction of videos, pictures, and music to accompany a
VIS. Currently, courts have not dealt with this issue uniformly (Kennedy, 2008;
Schroeder, 2010). For example, Schroeder (2010) notes that in People v. Kelly
(2007), the court permitted a VIS that involved a 20-minute display of photos cover-
ing the life of the victim accompanied by music by Enya. But, by contrast, in United
States v. Sampson (2004) and in Salazar v. State (2002), similar videos and picture
montages set to music were deemed to be unduly prejudicial. Harden (2010) agrees
that these video montages are “unduly prejudicial” and should be disallowed under
Federal Rule of Evidence 403. One court disallowed pictures of the victim because
they failed to depict the victim as he was at the time of the murder. Here, the court
reasoned that the excessive childhood photos were apt to send the message that the
defendant “killed this laughing, light-hearted child” (Salazar v. State, 2002, p. 330).
Despite substantial discrepancies in the restrictions placed on photos, videos, and
music to accompany VIS, little empirical research has explored this issue.

Emotionality and VIS

The concern that VIS may be inflammatory and influence capital sentencing judg-
ments because jurors might fail to decide in an impartial and rational fashion due to
strong emotions is frequently addressed by legal commentators. Most recently, a pat-
tern of results indicates that anger is the specific emotion associated with harsher
sentencing. Sadness, by contrast, appears to have little impact on sentencing judg-
ments. Research on VIS and emotions has overlooked other emotions and how they
might influence judgments. Fear appears to be a worthy candidate for investigation.
The research on mortality salience and Terror Management Theory (TMT) suggests
that a capital sentencing task might be particularly likely to encourage individuals to
aggress against others to maintain their worldview (e.g., see Judges, 1999; Kirchmeier,
2008). Moreover, as Jones and Weiner (2011) note, the effects of TMT are most
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pronounced when the jurors consider their own death rather than that of the victim or
the defendant. The degree to which jurors identify with the victim, a process Arrigo
and Williams (2003) argue is aided by VIS, could promote a focus on one’s own mor-
tality and a corresponding tendency to use aggression in response to these feelings.
The fact that researchers have restricted their focus to anger and sadness is partly
justified as anger and sadness appear to be the dominant emotions jurors experience
(e.g., see Nuiiez et al., 2011). A critical next step would be to apply closer scrutiny
to the content of VIS, and identify the types of information most frequently associ-
ated with angry reactions. Only a few studies thus far have addressed the content of
VIS and how it relates to emotions. Some recent data by Myers, Nufiez, Mitchell,
Kehn, and Wilkowski (2017) indicate that VIS typically describe surviving rela-
tives’ emotional suffering and financial harm, and they frequently relate to the jury
the positive aspects of the victim’s character. Englebrecht and Chavez (2014) found
other commonalities such as the experience of grief and how the witness has
mourned the loss of a loved one. These findings are perhaps not surprising, and
similar results have been observed by Younglove, Nelligan, and Reisner (2009). But
some unexpected themes have emerged when examining victim impact statement
content. One example was the tendency for witnesses to share their experience of
first learning of the fate of the deceased (Myers et al., 2017). It may be that wit-
nesses (and prosecutors) recognize this experience as a fear that individuals univer-
sally contemplate, and so this narrative consistently finds itself in victim survivors’
testimony. Identifying specific content that triggers problematic emotional states in
jurors may be the critical next step if research is to influence policy regarding VIS.

Concluding Remarks

Victim impact statements remain highly controversial in capital sentencing and con-
tinue to generate lengthy debate among legal scholars regarding their admissibility.
Furthermore, because VIS often concern issues that are highly emotional, the topic
itself represents an area that has long been considered ripe for investigation and
empirical analysis by psychologists (e.g., Myers & Greene, 2004). Some important
developments in this area have emerged, particularly with regard to our understand-
ing of how specific emotions such as anger may promote a greater tendency to
endorse the death penalty. However, other findings of critical importance to this
debate have emerged as well, such as the tendency for victim character information
to influence sentencing decisions, particularly when the information informs jurors
about the level of harm the victim survivors have experienced. Other areas of impor-
tance to the debate about VIS and capital sentencing have garnered much less study
and warrant greater focus. These include procedural matters such as restrictions on
who, how many, and the manner in which testimony is introduced (e.g., with accom-
panying photo montages). These issues, along with a greater need to investigate VIS
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utilizing research methods other than jury simulations, represent new directions that
could generate important findings in years to come.
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“You have the right to remain silent.” So begins nearly every version of the Miranda
warnings—the set of advisements given to people who are being interrogated by
police. In doing so, the warnings intend to convey the cornerstone of the right
against self-incrimination: Suspects in criminal investigations do not have to speak
to the police. The statement, “You have the right to remain silent,” and the ones that
follow (in one variation or another) might seem easy to understand—you do not
have to speak with the police; if you do speak with the police the statements you
make can be used as evidence against you; you have the right to an attorney; if you
cannot afford one, an attorney will be appointed to represent you; and you can exer-
cise these rights at any point during the interrogation. However, these statements—
and the Constitutional rights they convey—are deceptively complex. That
complexity, and its effect on the suspects who hear or read the Miranda warnings,
is the focus of this chapter.
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This chapter provides an overview of the legal and psychological landscape of
the Miranda warnings. It begins with Miranda’s inception in 1966 and the cases that
shaped the warnings over the following decades. Then, it covers the translation of
Miranda’s legal requirements into psychological criteria suitable for evaluation by
forensic mental health professionals. Based on this foundation, it covers recent
advances in the Miranda warnings, both in terms of the contributions of researchers
in measuring and identifying fundamental problems in understanding and appreci-
ating the warnings and the judiciary’s treatment of the Miranda decision over the
past decade. Finally, the chapter concludes with recommendations for future
research and policy work.

The Law Surrounding Miranda Warnings and Waivers.

In Miranda v. Arizona (1966), the Supreme Court of the United States issued a deci-
sion about when suspects’ confessions could be used as evidence against them at
trial. The following sections discuss the Miranda decision, place this landmark case
in the broader context of confession and criminal procedure law in the twentieth
century, and describe how the Miranda holding was refined and applied in subse-
quent decades.

Miranda v. Arizona

Miranda v. Arizona (1966) represents the Supreme Court’s decision in four separate
cases that were consolidated because they all presented the same fundamental ques-
tion: Are statements made by suspects during police interrogation admissible as
evidence if the suspects were not informed of their rights to silence and counsel? In
each of these four cases, the defendants (Ernesto Miranda, Michael Vignera, Carl
Calvin Westover, and Roy Allen Stewart) had been interrogated by police without
being informed of their rights. And, in each case, the defendants ultimately made
incriminating statements that were used against them at trial.

The central question in Miranda v. Arizona (1966), and the focus of this chapter,
concerns a balancing act. On one side of the scale are the rights of individuals when
they are questioned by police about a crime, and on the other side are the authority
and rights of the state (i.e., police, prosecutors, and the public) when investigating
and prosecuting criminal offenses. As one might imagine, a confession—a state-
ment in which a suspect admits that he or she committed a crime—and other incrim-
inating statements are extremely powerful evidence and potentially the most
important form of evidence (e.g., Kassin & Neumann, 1997). Thus, police seek
confessions, often zealously, and in ways that have the potential to jeopardize indi-
viduals’ rights. As a result, in the Miranda decision, the Supreme Court of the
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United States recognized an imbalance in the scale that favored the state and
attempted to correct it with a set of warnings.

Like the Miranda warnings, the Miranda decision is more complex than many
people appreciate. A simple summary of Miranda v. Arizona’s holding is: To secure
the admissibility of a suspect’s statements at trial, (1) police must inform the suspect
of his rights, specifically the right to remain silent, intent to use a suspect’s state-
ments as evidence against him, the right to counsel—even if he is indigent—and the
ability to assert rights at any time; and (2) if the suspect waives (i.e., gives up) the
rights, that waiver must be provided knowingly, intelligently, and voluntarily to be
considered valid. The set of rights about which suspects have to be informed, now
known as the Miranda warnings, and the waiver requirements form the basis of
forensic mental health evaluations of Miranda waivers (i.e., did the suspect have the
capacity to execute a knowing, intelligent, and voluntary waiver?).

Miranda is better understood with some context and nuance. The law on the
admissibility of confessions had been developing for 30 years prior to Miranda,
beginning with a 1936 case in which the Court held that the state’s use of confes-
sions that had been extracted through physical torture violated the Fourteenth
Amendment’s Due Process clause (“[N]or shall any State deprive any person of life,
liberty, or property, without due process of law”; Brown v. Mississippi, 1936).
Thereafter, courts would look to the fotality of the circumstances—all of the factors
surrounding the interrogation and confession—to determine whether a confession
was voluntary, that is, whether the defendant’s “will was overborne” by law enforce-
ment (Haynes v. Washington, 1963, p. 513). The totality of the circumstances analy-
sis is, by definition, case specific and done after the interrogation—which made it
nearly impossible for police or prosecutors to predict which statements would be
admissible in court.

The Miranda decision was issued by the Supreme Court in 1966, the height of
the Warren Court’s criminal procedure revolution, and authored by Chief Justice
Earl Warren himself. The decision followed a line of cases that gradually expanded
rights for suspects and defendants, such as: expanding the definition of involuntary
confessions (e.g., Haynes v. Washington, 1963; Spano v. New York, 1959), establish-
ing that evidence from illegal searches and seizures would be excluded from trial
(Mapp v. Ohio, 1961), recognizing the right to counsel for indigent suspects (Gideon
v. Wainwright, 1963), and determining that suspects have the right to counsel during
interrogations (Escobedo v. Illinois, 1964). Chief Justice Warren came to the bench
with 22 years of law enforcement experience (18 as a district attorney and 4 as state
attorney general), giving him a “keen awareness of the opportunities for coercion
and exploitation of confusion in the custodial interrogation setting” (Kamisar, 2005,
p. 11). Thus, he was cognizant of actual police interrogation tactics: the third-degree
(i.e., infliction of physical pain) practices of the 1930s, and the more subtle—yet
still intimidating—psychological strategies that had risen to prominence by the
1960s. As explained by popular interrogation manuals of the time (e.g., Inbau &
Reid, 1962), the crux of this latter set of strategies involved isolation of the suspect
augmented by persistent, often lengthy questioning, hostility, and deception.
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Against this backdrop, the Miranda court articulated the primary holding of the
case—not the Miranda warnings—but the fact that the Fifth Amendment’s prohibi-
tion of compulsory self-incrimination (“Nor shall any person ... be compelled in
any criminal case to be a witness against himself””) applies to informal pressure to
speak during a custodial interrogation. Put another way, the inherently coercive
environment of a custodial interrogation is equivalent to being compelled to testify
against oneself. The Court stated,

It is obvious that [the] interrogation environment is created for no purpose other than to
subjugate the individual to the will of his examiner. The atmosphere carries its own badge
of intimidation. To be sure, this is not physical intimidation, but it is equally destructive of
human dignity. The current practice of incommunicado interrogation is at odds with one of
our Nation’s most cherished principles—that the individual may not be compelled to
incriminate himself (pp. 457-458).

The Court could have stopped there, holding that the privilege against self-
incrimination applies to custodial interrogations. This would have left it up to
Congress, the states, or individual police departments to craft appropriate safe-
guards. However, in the wake of the fotality of the circumstances framework and the
Escobedo v. Illinois (1964) holding that only vaguely described the new scope of a
defendant’s right to counsel—both of which left police, prosecutors, and judges
with substantial uncertainty and discretion—the Court elected to describe a safe-
guard that would sufficiently dispel the coercion of police interrogation: a set of
advisements of suspects’ rights, since coined “‘the Miranda warnings.”

Thus, the Miranda warnings were offered as a practical solution so that police,
prosecutors, and judges could easily distinguish statements that were admissible
from those that were not. This point brings into focus two other, related aspects of
the Miranda decision. First, it articulates a rule of admissibility, not a rule of police
conduct. Police are not required to read suspects the Miranda warnings as a general
rule; they only have to do so to preserve a prosecutor’s ability to admit the suspect’s
statements into evidence at trial. Although this framework generally incentivizes
officers to read suspects their rights (but see Clymer, 2002), it is quite different from
requiring it as a matter of course. Second, as referenced above, it reflects the Court’s
attempt to balance suspects’ rights with the needs of law enforcement—not an
attempt to tip the scales in favor of suspects. Thus, in many ways, the decision was
designed to allow interrogations to proceed, but with better-informed suspects and
better-prepared police officers.

Of course, interrogations were only supposed to proceed once the suspect waived
the Miranda rights. Like other waivers of constitutional rights, a waiver of the
Miranda rights must be knowing, intelligent, and voluntary in order to be consid-
ered valid. Generally, knowing and intelligent refer to the suspect’s comprehension
of the warnings, and voluntary refers to the absence of coercion in waiving the
rights. Subsequent cases elaborated on the meaning of these waiver components,
and some jurisdictional differences emerged with respect to the knowing and intel-
ligent requirements. While some states require only a basic understanding of the
warnings (e.g., lllinois v. Bernasco, 1990; Michigan v. Daoud, 2000), others also
require evidence that the suspect appreciated the personal significance of the rights



Review of Research and Recent Case Law on Understanding and Appreciation... 81

and the consequences of waiving them (Arkansas v. Bell, 1997; Pennsylvania v.
DeJesus, 2001). The Supreme Court issued a definitive opinion on the voluntariness
requirement in 1986, holding that a statement is only involuntary if it is the product
of governmental coercion (Colorado v. Connelly). Thus, the Court effectively fore-
closed broader inquiries into the suspect’s free will.

One year after the Miranda decision, the Supreme Court addressed the rights of
juvenile suspects (In re Gault, 1967). Gault extended several due process protec-
tions (e.g., right to counsel, right to confront witnesses) to juveniles, including, by
implication, the Miranda warnings and waiver requirements. The following decade,
the Court also held that juvenile waivers would be evaluated using the totality of the
circumstances approach used for adult waivers (Fare v. Michael C., 1979).

The Aftermath of Miranda

Despite Miranda’s potential to dramatically change the landscape of interrogations
and courts’ admissibility analyses, in many ways it did not (Leo, 2001). Prior to the
decision, many law enforcement agencies, including the Federal Bureau of
Investigation, were already in the habit of administering a set of warnings prior to
interrogation (Kamisar, 2005). After the decision (and a relatively brief adjustment
period) other police departments followed suit. Nevertheless, many suspects waived
their rights, meaning that any challenge to the validity of their waivers or admissi-
bility of their statements was analyzed using the familiar totality of the circum-
stances framework (i.e., the same framework used prior to Miranda).

Under this flexible framework, no specific factors are required to be considered,
and no one factor is dispositive across all cases. When courts evaluate the fotality of
the circumstances of a Miranda waiver, they generally focus their inquiry on two
broad categories: characteristics of the suspect and situational conditions of the
interrogation. Cases using this approach have referenced suspect-specific factors
such as age, intelligence, apparent comprehension of rights, prior experience with
police, and interrogation-specific factors such as length of questioning, promises of
leniency, or denial of basic needs (e.g., food, drink, sleep; Coyote v. United States,
1967; West v. United States, 1968). The relationship between these factors and
Miranda comprehension are discussed further in the following sections.

From the outset, Miranda’s scope was limited to suspects subjected to custodial
interrogation, and the Court elaborated on these terms in subsequent cases.
Specifically, custody was subsequently defined as whether a reasonable person
would have felt he or she was at liberty to terminate the interrogation and leave
given the circumstances surrounding the interrogation (Thompson v. Keohane,
1995). The Court defined interrogation as “any words or actions on the part of the
police ... that the police should know are reasonably likely to elicit an incriminating
response from the suspect” (Rhode Island v. Innis, 1980, pp. 301-302). Thus, cer-
tain situations, including traffic stops (Berkemer v. McCarty, 1984) and even inter-
views at the police station in which the suspect is technically free to leave (Oregon
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v. Mathiason, 1977), are outside of Miranda’s scope. Additionally, through a series
of cases, the Court also clarified that there were uses for un-Mirandized statements.
For instance, when police elicit un-Mirandized statements from a suspect under the
auspices of public safety, those statements can be introduced as part of the prosecu-
tion’s case-in-chief (New York v. Quarles, 1984), meaning the portion of the trial in
which the prosecution presents evidence in an effort to satisfy its burden of proof
(i.e., beyond a reasonable doubt). Further, un-Mirandized statements can be used to
impeach (i.e., undermine the credibility and reliability of) a defendant’s testimony
at trial (Harris v. New York, 1971). In all of these cases (i.e., cases in which Miranda
does not apply and cases in which un-Mirandized statements are used), the only
requirement is that the suspect’s statement must have been voluntary.

Although the impact of Miranda was less significant than anticipated (see Leo,
2001), Congress passed a federal statute shortly after the decision that made the
admissibility of suspects’ statements turn on voluntariness only (18U.S.C. § 3501).
However, the statute was not used to challenge Miranda until over three decades
later. Given the substantial narrowing and carving-out of Miranda, described above,
there was some speculation that the Miranda decision might be overturned.
However, the Supreme Court rejected the attempt to legislatively “overrule”
Miranda, holding that 18U.S.C. § 3501 was unconstitutional and reaffirming the
constitutionality of the 1966 decision in Dickerson v. United States (2000).

Translating Legal Requirements into Psychological Constructs

Psychological testing and evaluation can help inform a court’s fotality of circum-
stances analysis of whether a suspect’s waiver of rights was valid. Forensic evalua-
tors typically assess the “cognitive” requirements: whether a waiver was knowing
and intelligent (Goldstein & Goldstein, 2010; Oberlander & Goldstein, 2001;
Oberlander, Goldstein, & Goldstein, 2003). Voluntariness may also be assessed by
forensic evaluators; however, because of the primary focus of voluntariness on situ-
ational aspects rather than suspect features (Colorado v. Connelly, 1986), voluntari-
ness challenges cannot contain cognitive questions (Grisso, 1998). This section,
therefore, focuses on translation of the knowing and intelligent requirements.

The knowing, intelligent, and voluntary waiver standard, like many other con-
cepts in criminal law, developed out of case law and analysis of legal principles, not
out of empirical investigation of police interrogations. It is the nature of the law as
an idiographic field to develop constructs in this manner, just as it is the nature of
psychology as a nomothetic field to develop constructs empirically. This difference
between the fields is not a problem, per se, but it does lead to the need for translation
of terms and concepts. Legally meaningful terms like “insanity” have no direct
equivalent in psychology; rather, legal concepts must be understood at the opera-
tional level and then linked to relevant concepts in psychology.

As with other questions of defendant abilities to take part in the criminal justice
system (e.g., competence to stand trial), the knowing and intelligent requirements
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indicate the need for a person to be able to function in a certain legal context. Grisso
(2003) clearly describes the functional and contextual nature of legal
competencies:

Legal competence constructs focus on person-context interactions. A legal competence
question does not merely ask the degree of functional ability or deficit that a person mani-
fests. It asks further, “Does this person’s level of ability meet the demands of the specific
situation with which the person will be ... faced?” Defined more formally, a decision about
legal competence is in part a statement about the congruency or incongruency between (a)
the extent of a person’s functional ability and (b) the degree of performance demand that is
made by the specific instance of the context in that case. Thus an interaction between indi-
vidual ability and situational demand, not an absolute level of ability, is of special signifi-
cance for legal competence decisions ... The individual’s level of ability will be important
to consider, yet the fact finder can assess its significance only when it is weighed against the
demands of the individual’s specific situation (pp. 3233, emphasis in the original).

With this general framework in mind, scholars have looked to case law to discern
the functional abilities in which courts seem interested for each legal context and
identified several broad abilities that are particularly relevant to most legal compe-
tencies. Appelbaum and Grisso (1988) identified four abilities that appeared to be of
interest to the courts in cases in which the ability to make medical treatment deci-
sions was at issue. The four “tiers” of ability are sufficiently general, however, that
they have proven to be a sound basis for many other legal competencies. Depending
on the context, a competence standard might require just one of the abilities, some
of the abilities, or all four abilities. The following are the four competence-related
abilities:

e Communicating choices refers to the basic ability to convey a choice consistently
as evidence of decision-making ability.

e Understanding relevant information is the ability to comprehend information
relevant to decision making.

e Appreciating the situation and its consequences is a concept that encapsulates
the need for a person to grasp what information means in his or her own case.

* Manipulating information rationally is the ability to use logical thinking (rea-
soning) to weigh risks and benefits of options.

For Miranda waiver analyses, the knowing and intelligent components of the
legal standard have been equated by scholars to the understanding and appreciation
components in the Appelbaum and Grisso (1988) model of necessary abilities for
legal decision making (Goldstein & Goldstein, 2010; Grisso, 1981). In the context
of Miranda waivers, understanding denotes an individual’s ability to understand the
basic meaning of the warnings, and appreciation refers to an individual’s ability to
grasp the importance of the warnings in the legal context and to recognize the con-
sequences of waiving the rights (Grisso, 1981, 2003). Drawing a distinction between
knowing and intelligent is important from a theoretical standpoint, as it creates a
need for distinguishing and operationally defining two constructs. It is significant in
practice also because it establishes a context in which a suspect can meet one
requirement but fail another (e.g., a suspect may understand that she has a right to
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have an attorney present before and during questioning, but fail to appreciate the
consequences of waiving that right; Frumkin & Garcia, 2003; Grisso, 1998). What
is more, distinguishing between knowing and intelligent establishes a hierarchy of
comprehension in which understanding basic details is necessary before someone
can appreciate the significance of the rights and rights waivers.

The theoretical work just described is sound, yet it is important to recognize that
it is based upon a general model of legal decision-making ability and that Miranda
case law, unfortunately, does not provide a detailed or consistent operationalization
of knowing and intelligent. As noted in the prior section of this chapter, lower courts
have varied in their descriptions of knowing and intelligent, and the United States
Supreme Court has not provided detailed guidance. Appellate decisions in many
states appear to require two distinct abilities (e.g., Arkansas v. Bell, 1997; Clay v.
Arkansas, 1994; Pennsylvania v. DeJesus, 2001; In re Patrick W., 1978; Tennessee
v. Stephenson, 1994). Additionally, a distinction between the knowing and intelli-
gent requirements appears in United States Supreme Court opinions, as well—per-
haps most notably in Moran v. Burbine (1986) where the Court indicated that an
individual must be aware of both the nature and consequences of a Miranda waiver
(see also Brady v. United States, 1970; Escobedo v. Illinois, 1964; Fare v. Michael
C., 1979).

Although an operational legal definition of knowing and intelligent remains elu-
sive, some state courts require only a basic understanding of the Miranda rights in
order to find a waiver valid (e.g., Michigan v. Daoud, 2000; Michigan v. Cheatham,
1996; Illinois v. Bernasco, 1990). Some of those courts, though, demonstrate ambiv-
alence across opinions. In Illinois v. Young (2006), the Appellate Court of Illinois
held that a waiver would be valid if the suspect had an awareness of the basic parts
of the warning (i.e., that he could remain silent, he could request a lawyer, that his
statements could be used against him). Yet, two years later, the same court seemed
to describe a somewhat higher level of required comprehension in which a suspect
had “a full awareness of both the nature of the right being abandoned and the con-
sequences of the decision to abandon it” (In re Dante W., 2008, p. 1044).

In between these poles, several courts have outlined intermediate approaches to
Miranda waiver requirements—for example, holding that a suspect should have
some understanding of waiver consequences but stating that a suspect does not need
to be aware of every potential consequence (e.g., Colorado v. Al Yousif, 2002; New
Hampshire v. Bushey, 1982). The Supreme Court also offered what seems to be an
intermediate definition. The year after Moran v. Burbine, the Court noted that a
suspect does not need to “know and understand every possible consequence of
waiver of the Fifth Amendment privilege;” rather, recognition of at least some con-
sequences of revocation of rights would suffice (Colorado v. Spring, 1987, p. 574).
The Court also seemed to suggest that recitation of the Miranda warnings was suf-
ficient to protect the Fifth Amendment privilege, however, even though the warn-
ings do little to explain the consequences of a waiver. So, it seems that the Court
requires appreciation of consequences, but namely just the consequence of having a
suspect’s statements used against him, as that was the only consequence described
in the warnings used in that case (Colorado v. Spring, 1987; King, 2006).
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To date, it appears that the Court does not consider the terms knowing and intel-
ligent to be synonymous, but it has done little to establish operational definitions
that distinguish them clearly (Grisso, 2003). A survey of state court judges, how-
ever, did find that the large majority of judges (1) reported that their state required
both knowing and intelligent as two different types of comprehension and (2) that
knowing and intelligent, as distinct types of comprehension, should be required to
find a waiver valid (Zelle, 2012). In addition, the judges’ responses to case scenarios
with varied levels of comprehension indicated that they found a waiver in which the
suspect had good understanding and good appreciation to be significantly more
valid than a waiver in which the suspect had good understanding but poor apprecia-
tion, which further suggests that judges look for both understanding and apprecia-
tion when considering waiver validity.

Given the general, if at times vague, direction of the courts and the soundness of
the theoretically based translation of knowing and intelligent to understanding and
appreciation, it remains good practice for the psychological assessment of waiver
capacity (whether for legal cases or for research) to address both understanding and
appreciation. Grisso (1998) developed the Instruments for Assessing Understanding
and Appreciation of Miranda Rights in order to assess both constructs. Based upon
the theoretical distinction between understanding and appreciation, he created four
individual tools that target the two constructs separately (Grisso, 1998; the instru-
ments were recently updated and maintain the four distinct instruments aimed at the
two constructs, though they were renamed as the Miranda Rights Comprehension
Instruments [MRCI], Goldstein, Zelle & Grisso, 2014). Each of the instruments is
scored independently from the others, and normative data are available for each.
The first instrument, the Comprehension of Miranda Rights (CMR), addresses
understanding by asking evaluees to paraphrase each of the five warnings in their
own words. Because paraphrasing the warnings requires evaluees to demonstrate
understanding through verbal expressive abilities that might be beyond what some
evaluees possess, the Comprehension of Miranda Rights—Recognition (CMR-R)
instrument also assesses understanding but by a different method: evaluees are
asked to recognize whether a variety of sentences mean the same thing or something
different from the warnings. Assessing understanding via the two methods also
helps identify errors that might not have been apparent on one of the instruments
(e.g., an evaluee might not express confusion about the difference between an attor-
ney and a social worker when paraphrasing the rights, but might demonstrate the
error when presented with a sentence that equates appointment of a social worker
with appointment of an attorney). The Comprehension of Miranda Vocabulary
(CMYV) instrument includes 16 words that often appear in warnings and, if misun-
derstood, could lead to misunderstanding of the rights. Although originally thought
of as another measure of understanding, research suggests vocabulary comprehen-
sion is actually a prerequisite for understanding and appreciation (Zelle et al., 2008).
Finally, the Function of Rights in Interrogation (FRI) instrument assesses apprecia-
tion by asking evaluees about how the rights apply to relevant legal contexts.
Evaluees are presented with scenarios (e.g., a suspect being questioned by police, a
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suspect meeting with his attorney before interrogation) and asked what should hap-
pen if, for example, the vignette suspect tells police that he does not want to talk.

A second set of instruments is now also available, the Structured Assessment of
Miranda Abilities (SAMA; Rogers, Sewell, Drogin, & Fiduccia, 2012). The SAMA
includes measures of Miranda understanding (the Miranda Comprehension
Template), misconceptions about Miranda rights (the Miranda Quiz), Miranda
vocabulary (the Miranda Vocabulary Scale), and response style (the Miranda
Acquiescence Questionnaire). Interestingly, the SAMA also includes an instrument
aimed at assessment of “Miranda reasoning” (the Miranda Reasoning Measure),
despite the courts’ stated interest in, at most, only the appreciation of consequences
of waiving the rights—not the ability to weigh risks and benefits when making a
waiver decision. Assessment of and research concerning rational decision making in
the context of Miranda may be important, however, for underscoring the shortcom-
ings of the Miranda warnings as a prophylactic device. As the next two sections
respectively discuss, there is far from universal comprehension of the Miranda
warnings, undercutting their stated aim of balancing the scales between suspects
and police, and recent case law has made the warnings more complicated to under-
stand and to invoke. Evidence of people’s misunderstandings and uninformed rea-
soning, therefore, might be quite relevant to future Miranda research and policy, if
not evaluation practice.

Understanding and Appreciating Miranda Warnings:
The State of the Science

The Miranda holding did not radically shift criminal investigations in the way that
some might have anticipated, in large part because most people waive their Miranda
rights. Based on observations of police interrogations and interviews with defen-
dants, approximately 80% of adults and 90% of juveniles waive their rights and
speak with police (Grisso & Pomicter, 1977; Leo, 1996; Viljoen, Klaver, & Roesch,
2005). The frequency of waivers raises questions about how they measure up against
the knowing and intelligent standards. In this context, a review of the research on
the factors associated with understanding and appreciation of the Miranda warnings
is particularly important.

Beginning with Grisso’s seminal work in the 1970s, decades of research have
consistently shown that the Miranda warnings could be more difficult to compre-
hend than anyone might have predicted. As one might expect, certain individuals
(e.g., juveniles, individuals with intellectual disabilities), as a group, have greater
difficulties than others. In addition, other factors that might reasonably seem related
to Miranda comprehension (e.g., prior legal experience, exposure to the warnings
through television programs) have proven surprisingly unhelpful in predicting
understanding or appreciation of legal rights. This section provides an overview of
“the state of the science”—what nearly 40 years of research tells us about the factors
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that best predict Miranda comprehension, the parts of the warning that are most
problematic, and how situational demands of police interrogation contribute to poor
comprehension. The discussion is organized by common factors courts consider in
a totality of the circumstances analysis and those identified by research as having
some bearing on Miranda comprehension. These include suspect factors (e.g., age,
prior legal experience) and situational factors (e.g., the language and delivery of the
Miranda warnings).

Suspect Factors

Miranda comprehension is determined, in part, by characteristics of the individual
hearing or reading the warnings. These individual characteristics, or suspect factors,
can range from rather indelible qualities like intelligence to more dynamic factors
such as symptoms of mental illness. The most salient suspect factors, as determined
by research and court opinions, are reviewed below.

Intelligence: Across decades of research, intelligence has emerged as an impor-
tant factor—and perhaps the most important factor—in Miranda comprehension.
Among studies of justice-involved youth, for instance, IQ has consistently been
associated with Miranda understanding and appreciation (e.g., Colwell et al., 2005;
Goldstein et al., 2003; Grisso, 1981; Viljoen & Roesch, 2005). Though the full
range of intellectual abilities (often reflected, operationally, as a Full Scale 1Q score)
has a strong relationship with Miranda comprehension, verbal intelligence has a
particularly strong association with both understanding and appreciation (Colwell
et al., 2005; Viljoen & Roesch, 2005).

Available research suggests that the importance of 1Q in Miranda comprehen-
sion among youth may vary depending on age, though the specific nature of this
interaction differs by study. Grisso’s (1981) research indicated that IQ might be
most influential for youth ages 14—16 because younger youth, as a class, were gen-
erally unable to demonstrate understanding or appreciation of rights and older
youth, as a class, generally demonstrated understanding and appreciation compa-
rable to adults. By contrast, Viljoen and Roesch (2005) found that intelligence was
more important for younger than older youth.

Among adults, IQ has consistently been the most consistent predictor of Miranda
comprehension. Unlike youth, for whom developmental status (for which age is
often the best proxy) has the potential to strongly influence Miranda comprehen-
sion, adults’ understanding and appreciation of legal rights seems to hinge more
directly on intellect. For instance, Grisso (1981) found that IQ had the strongest
relationship with Miranda understanding, even when controlling for age, gender,
race, and socioeconomic status. Perhaps not surprisingly, adults with cognitive
impairment show significant deficits in Miranda comprehension. In absolute terms,
many individuals with intellectual disabilities demonstrate profound misunder-
standings of the Miranda warnings as reflected in an inability to paraphrase the
warnings or accurately categorize statements as conveying information that is either
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the same or different from one of the Miranda rights. For instance, in one study of
Miranda comprehension among individuals with mild intellectual disability, 50%
were unable to adequately paraphrase any component of the warnings, and only 2%
scored significantly greater than chance when classifying statements as either mean-
ing the same thing as or something different than a statement from the warnings
(O’Connell, Garmoe, & Goldstein, 2005). In relative terms, individuals with intel-
lectual disabilities often perform significantly worse on measures of Miranda com-
prehension than youth and the overwhelming majority of other adults (Fulero &
Everington, 1995; O’Connell et al., 2005).

Age: Research has consistently revealed age as one of the most important factors
in Miranda comprehension (e.g., Oberlander and Goldstein, 2001; Grisso, 1981;
Colwell et al., 2005). Across the board, youth have more difficulty than adults with
all elements of Miranda understanding and appreciation. Specifically, youth are less
able to paraphrase or recognize the meaning of the rights, define vocabulary terms
used in the Miranda warnings, or appreciate how the rights to silence and counsel
function in practice (e.g., Grisso, 1981; Kelley, 2014). In addition to the distinction
between youth and adults, there are important distinctions between younger and
older youth. Across most studies that have explored the age-Miranda comprehen-
sion relationship, the greatest deficits are seen in youth under age 15, particularly in
youth under age 13. By around age 15, most youth reach a plateau in their Miranda
understanding, such that the ability to understand the basic meaning of one’s legal
rights does not seem to markedly improve past mid-adolescence (Abramovitch,
Peterson-Badali, & Rohan, 1995; Goldstein, Condie, Kalbeitzer, Osman, & Geier,
2003; Grisso, 1981). In contrast, appreciation of the rights to silence and counsel
and the ability to define critical Miranda vocabulary continue to improve through-
out adolescence and into adulthood (Grisso, 1981; Kelley, 2014).

The types of errors youth tend to make often reflect fundamental misconceptions
about the nature of rights. In the body of research on children’s reasoning about
rights, Melton (1980, 1983) described an age-related progression from egocentric-
ity, perceiving rights in terms of what one can have or do (e.g., something allowed
by an authority figure) to abstraction, considering rights based on morality and
intangible principles (e.g., freedom of speech). Subsequent research has shown that
this progression does not necessarily occur in a linear manner and certain develop-
ments may occur later than expected, depending on the context. Ruck et al. (1998)
found that the majority of youth (ranging in age from 8 to 16) continued to define
“right” as something one can or is allowed to do, not an entitlement. And, in contrast
to some earlier findings, this research revealed that older children were more likely
than younger children to believe that rights can be taken away. Additionally, whereas
younger children most frequently contemplated that rights could be removed by
parents, older children often conveyed that their rights could be revoked if they did
something wrong (Ruck, Keating, Abramovitch, & Koegl, 1998).

Moving from the development of reasoning about rights generally to reasoning
about Miranda rights specifically, the research reveals how these fundamental mis-
conceptions can play out in a specific legal context. For instance, regarding the right
to silence, Grisso (1981) found that the majority of youth did not recognize that
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police should stop questioning if a suspect refuses to talk. Multiple studies have also
revealed errors in youths’ appreciation of the right to counsel and the attorney-client
relationship. For example, youth often mistakenly report that defense attorneys only
protect innocent clients and that attorneys play a fact-finding role and reveal all cli-
ent communications with the judge (Abramovitch, Peterson-Badali, & Rohan,
1995; Goldstein et al., 2003; Grisso, 1997). Finally, youth often struggle with cer-
tain Miranda vocabulary terms, an issue that is revisited below in the section on
Miranda wording. In particular, youth have the most trouble defining the terms
“consult,” “interrogation,” “entitled,” and “right” (Grisso, 1981; Zelle, Riggs
Romaine, & Goldstein, 2015).

Importantly, although adults’ Miranda comprehension is generally strong in a
relative sense (i.e., when compared to youths’ Miranda comprehension), their
understanding and appreciation of rights is often far from perfect (e.g., Grisso,
1981; Kelley, 2014; Rogers, Rogstad, et al. 2010b). Further, because many Miranda
abilities plateau in mid-to-late adolescence or early adulthood, age is not a useful
predictor of Miranda comprehension among adults. Finally, among youth and
adults, individual differences abound—particularly when other factors, such as
intelligence, are taken into account—emphasizing the importance of individualized
evaluations of Miranda waivers.

Developmental factors: Given the robust relationship between age and Miranda
comprehension, some research has explored different aspects of development—
cognitive, psychosocial, and neurological—to better understand the factors that
account for this association. Certainly, as a prerequisite to even a rudimentary
understanding of the Miranda warnings, one must have developed basic cognitive
abilities such as verbal abilities to comprehend the language used in the warnings,
attention to focus on the warnings sufficiently enough to comprehend them, mem-
ory to recall the warnings after they have been administered, and executive abilities
to reason about the warnings and make a decision about waiving or invoking them.
Cognitive abilities develop throughout childhood and adolescence and partially
explain the relationship between age and Miranda comprehension. Specifically,
Viljoen and Roesch (2005) found that general intellectual abilities mediated the
relationship between age and youths’ abilities to paraphrase the Miranda warnings,
recognize statements conveying the same content as the Miranda warnings, define
Miranda vocabulary, and appreciate how the rights to silence and counsel function
during interrogations and court proceedings. Research has also revealed that, of the
array of cognitive abilities, verbal abilities have the strongest relationship with
Miranda comprehension (Colwell et al., 2005; Viljoen & Roesch, 2005).

Mapping these results onto the age findings discussed in the section above, cog-
nitive abilities are an important part of the age-Miranda comprehension picture.
Remember that most youth reach a plateau in Miranda understanding around age 15
or 16 (Abramovitch et al., 1995; Goldstein et al., 2003; Grisso, 1981). This is
roughly the age at which many basic cognitive abilities crystallize. For instance,
research suggests that basic logical abilities are generally in place by age 16
(Cauffman & Steinberg, 2000), giving youth the capacity to use rational algorithms
to make decisions just as adults do (Quadrel, Fischhoff, & Davis, 1993). Thus, the
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development of basic cognitive abilities seems to account for improvements in
Miranda understanding over time. The continued development of other Miranda
abilities, namely the ability to define key vocabulary and appreciate the function and
significance of rights, must, then, involve additional capacities.

Another aspect of development is psychosocial maturity, or maturity of judg-
ment, which refers to three broad categories of psychosocial factors that influence
the process of decision making: responsibility, perspective, and temperance
(Cauffman & Steinberg, 2000). Responsibility refers to autonomy, clarity of one’s
identity, and independence. Perspective refers to the ability to consider situations
from multiple viewpoints and examine the short- and long-term consequences of
decisions. Temperance refers to the ability to evaluate situations before acting and
inhibit impulsive behavior. Early research in this area revealed that higher levels of
psychosocial maturity were associated with more mature, socially responsible deci-
sion making (i.e., decision making that resulted in less antisocial or risky behavior;
Cauffman & Steinberg, 2000). Research has also shown that younger adolescents
are less likely to recognize the risks associated with legal decisions or recognize the
long-term consequences of legal decisions (Grisso et al., 2003). Subsequent research
on the relationship between psychosocial maturity and Miranda comprehension
specifically indicated that responsibility significantly predicted youths’ understand-
ing and appreciation of the Miranda warnings (Colwell et al., 2005). Youth at lower
levels of psychosocial maturity have also demonstrated significantly greater mis-
conceptions about the Miranda rights and greater difficulty recalling the Miranda
warnings than their more psychosocially mature peers (Rogers, Steadham, Fiduccia,
Drogin, & Robinson, 2014).

Finally, the last couple of decades have seen remarkable advances in the under-
standing of neurological development, specifically age-related changes in both
brain structures and connections. Much of this research has focused on the frontal
lobes of the brain, the seat of executive functions such as decision making, regulat-
ing impulsivity, attention, planning, and problem solving (e.g., Gogtay et al., 2004;
Steinberg, 2008). Imaging research has shown that these are the last part of the brain
to reach maturity and that many important parts of frontal lobe development do not
happen until the mid-twenties (e.g., Gogtay et al., 2004). At the same time, the lim-
bic system, or socio-emotional center of the brain, is developed and highly active
during adolescence (Kambam & Thompson, 2009). The activity of limbic system
structures, such as the nucleus accumbens, seems to partially account for the
increase in risky behavior seen in adolescence. The dopaminergic system—part of
the brain’s reward circuitry—is also remodeled during puberty, leading to a “rapid
and dramatic increase in dopaminergic activity within the socioemotional system,”
followed by a decrease in activity and redistribution of dopamine receptors
(Steinberg, 2008, p. 1764). This phenomenon has important implications for reward-
seeking behavior in adolescence. The active, reward-sensitive limbic system com-
bined with the immature frontal lobes—the structures that eventually control and
regulate decision making—means that adolescents are more prone to risk-taking
and reward-seeking behaviors than adults (Steinberg, 2008).
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In the context of Miranda comprehension, these aspects of neurological develop-
ment certainly have the potential to influence not only how youth understand and
appreciate their rights, but also how youth make waiver decisions. For instance,
under-developed frontal lobes can influence how youth appreciate the function of
rights and the consequences of a waiver, both in terms of short-term outcomes (e.g.,
police questioning designed to elicit a confession) and long-term outcomes (e.g.,
incarceration). Additionally, police officers bring social (e.g., authority) and emo-
tional (e.g., fear, stress) demands to an interrogation that are likely far more salient
to youth than the purely logical calculus of reasoning about the meaning of the
Miranda warnings and weighing the pros and cons of waiving rights.

Academic achievement: Academic skills, like intellectual abilities, can influence
Miranda comprehension. In contrast to the larger body of literature on the relation-
ship between age, 1Q, and Miranda comprehension, the research on academic
achievement is relatively sparse. Nonetheless, the studies that have investigated aca-
demic achievement found strong associations with Miranda understanding and
appreciation (Kelley, 2014; Zelle, Riggs Romaine, & Goldstein, 2015). Indeed, it
appears that skills specific to language comprehension—Ilistening and reading com-
prehension—are the most important academic skills for Miranda comprehension,
as might be expected. As further support of this premise, results from one study
have shown that adults with a specific language impairment (i.e., SLI, language
impairment in the absence of cognitive or neurological impairment) demonstrated
significantly poorer understanding and appreciation of Miranda rights than peers
without a SLI (Rost & McGregor, 2012).

Research on the relationship between placement in special education program-
ming and Miranda comprehension has yielded conflicting results. One study found
that youth with a history of special education demonstrated significantly lower com-
prehension than those without a special education history (Goldstein et al., 2003),
but a larger study found that special education was not related to Miranda compre-
hension (Zelle et al., 2015). The authors of the second study noted that students can
receive special education services for a wide variety of reasons, not all of which are
related to learning disabilities (e.g., mental health issues, behavior problems).
Therefore, academic skills relevant to Miranda, such as reading and listening com-
prehension, discussed above, are likely clearer indicators of comprehension
(Goldstein & Goldstein, 2010).

Mental illness: Symptoms of mental illness can also influence Miranda compre-
hension, though research outcomes depend on the diagnosis and specific symptoms
in question. Generally, available research suggests that symptoms of psychosis
(e.g., hallucinations, delusions, disorganization) in psychiatric inpatients are related
to Miranda understanding and appreciation, even after controlling for IQ (Cooper &
Zapf, 2008; Viljoen, Roesch, & Zapf, 2002). In relative terms, Cooper and Zapf’s
(2008) study revealed that psychiatric inpatients generally performed worse than
adults from Grisso’s (1981) sample, either worse or comparable to Grisso’s (1981)
juveniles, and slightly better than offenders with intellectual disabilities from
another study (Fulero & Everington, 1995). However, one study did not find an
association between psychosis and Miranda comprehension, instead finding that
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cognitive and academic achievement variables were the most significant predictors
of Miranda comprehension, even among an inpatient sample (Rogers, Harrison,
Hazelwood, and Sewell, 2007a).

Beyond psychosis, other symptoms certainly have the potential to influence
Miranda comprehension. For instance, the cognitive slowing, negative distortions
about one’s self and abilities, and hopelessness about the future associated with
depression could negatively affect one’s motivation to evaluate the rights or the
consequences of waiving them (Goldstein & Goldstein, 2010). Similarly, individu-
als with clinical anxiety, which can lead to cognitive processing difficulties, might
have difficulty evaluating the meaning of their rights, particularly during a stressful
interrogation (Covington & Omelich, 1987). There is limited research on these
symptoms, and the studies that have evaluated the relationship between depression
or anxiety and Miranda comprehension have not found significant associations in
juveniles (Olubadewo, 2009; Viljoen & Roesch, 2005). In fact, Viljoen and Roesch
(2005) found that the only symptoms that were related to Miranda comprehension
among youth were markers of psychomotor excitation associated with Attention-
Deficit/Hyperactivity Disorder.

Finally, substance use also has a strong theoretical relationship with Miranda
comprehension. Studies have demonstrated the impact of intoxication on executive
functioning skills, such as decreased inhibition, attention, reasoning, and self-
monitoring and increased impulsivity and risk-taking (e.g., Fromme, Katz, &
D’Amico, 1997)—all of which have the potential to influence the cognitive and
psychosocial abilities needed to understand and appreciate legal rights. This rela-
tionship is particularly important given evidence that a significant proportion of
youth and adults are intoxicated while being questioned by police or used illicit
drugs in the 24 hours prior (Ferguson & Douglas, 1970; Pearse, Gudjonsson, Clare,
& Rutter, 1998; Viljoen, Klaver, & Roesch, 2005). However, as with research on
other aspects of mental illness and Miranda comprehension, there is a dearth of
work in this area. One study found that substance use problems were associated
with significant deficits in Miranda comprehension among justice-involved youth
(Olubadewo, 2009). However, with respect to relative performance, a study that
examined comprehension of rights to silence and counsel among psychiatric inpa-
tients found that adults with substance use disorders demonstrated significantly bet-
ter understanding than adults with psychotic or affective disorders (Viljoen, Roesch,
& Zapt, 2002).

Prior exposure to the Miranda warnings: There is, perhaps, no other factor for
which commonsense notions differ so dramatically from results of research than
prior experience with police. Often, courts assume that a history of arrests provides
suspects with opportunities to learn their Miranda rights through repeated exposure
to the warnings and, perhaps, the implications of waiving their rights (Grisso, 1981).
Research, however, has consistently refuted the idea that history of arrests has a
relationship with Miranda comprehension.

Researchers have investigated this relationship in a number of different ways.
Conventionally, research participants are asked about their number of prior arrests
(among other relevant demographic and personal history questions) and complete
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measures of Miranda understanding and appreciation. Statistical analyses then
determine whether there is a significant relationship between the variables. Done
this way, research has revealed that that understanding and appreciation of Miranda
rights are unrelated to history of arrests for justice-involved youth (Grisso, 1981;
Zelle et al., 2015), justice-involved adults (Grisso, 1981; Kelley, 2014; Rogers,
Rogstad, Steadham, & Drogin, 2011), undergraduate students (Eastwood & Snook,
2010), and adults with mental illness (Cooper & Zapf, 2008; Rogers, Harrison,
Hazelwood et al., 2007a; Viljoen & Roesch, 2005). In a more recent study, research-
ers administered five versions of the Miranda warnings in one sitting (interspersed
with other tasks) and tested whether participants—pretrial detainees—demonstrated
improved comprehension at the end of the session and again 2—4 weeks later
(Rogers, Fiduccia, Robinson, Steadham, and Drogin, 2013b). Results revealed that,
in general, improvements in comprehension were negligible at posttest (i.e., the end
of the first session) or follow up (2—4 weeks later). Of low-performing partici-
pants—those who had most room to improve—Iess than one third (32%) improved
with repeated administrations.

Finally, a small body of research recently investigated Miranda comprehension
among the general population to address whether exposure to the rights—typically
through popular media—has resulted in actual understanding of rights. As Zelle
et al. (2015) summarized, “Despite the appeal of an osmotically based knowledge
of rights, research suggests that exposure has not improved our Miranda compre-
hension” (p. 293). Results of other studies revealed that college students hold mis-
conceptions about the Miranda warnings similar to those held by defendants, and
jury-eligible adults similarly made significant errors both in terms of ability to recall
the warnings and in their misconceptions (Rogers, Fiduccia, Drogin, et al., 2013a;
Rogers, Rogstad, et al. Shuman, 2010b).

Although research does not support the notion of a relationship between prior
arrests and global Miranda comprehension abilities, some studies have found a rela-
tionship between prior arrests and specific capacities. Among justice-involved
youth, history of arrests has demonstrated a significant association with apprecia-
tion of the right to counsel (Grisso, 1981; Viljoen & Roesch, 2005). Among adults,
number of prior felony arrests was significantly related to one aspect of Miranda
understanding: ability to paraphrase rights, but unrelated to other aspects of under-
standing or any aspects of appreciation (Grisso, 1981). In sum, research suggests a
few, narrowly carved relationships between arrests and certain aspects of Miranda
comprehension, but generally refutes the notion that a history of arrests and police
contact results in meaningful gains in understanding and appreciating legal rights.

Despite the general lack of association between arrest history and Miranda com-
prehension, research does suggest a positive relationship between Miranda compre-
hension and contact with attorneys. Viljoen and Roesch (2005) found that, among
justice-involved youth, the number of hours spent with defense attorneys predicted
multiple components of understanding and appreciation. Further, this contact was
most important for youth with lower IQ scores. More recently, Zelle et al. (2015)
observed a relationship between justice-involved youths’ recollection of discussing
Miranda rights with an attorney and recognition of the meaning of rights. Thus,
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while interactions with police do not appear to bolster Miranda comprehension,
contact with attorneys might—perhaps because it allows for direct exposure to the
meaning of rights, significance of waivers, and first-hand appreciation of how
defense attorneys function (Goldstein & Goldstein, 2010).

Innocence and guilt: The final suspect factor we review is somewhat different
than the others because it cannot be known with certainty (in contrast with age, for
example) or otherwise assessed (in contrast with factors such as intelligence or aca-
demic achievement). Thus, this final factor also cannot be evaluated as part of a
forensic mental health assessment of a defendant’s Miranda waiver, nor can it be
considered in a court’s fotality of the circumstances analysis. Nevertheless, research
has shown that suspects’ guilt or innocence is relevant to their interrogation
experience.

The relationship between guilt/innocence and Miranda comprehension has not
been a topic of direct inquiry. Indeed, one would not expect systematic differences
in understanding of legal rights between guilty and innocent suspects. However,
one’s status as guilty or innocent can influence stress during interrogation, which,
as described in the Situational Factors section below, can influence understanding
and appreciation of Miranda rights. Research has shown that guilty “suspects” (i.e.,
participants in laboratory settings) experienced more stress than innocent suspects
when confronted with an accusation of wrongdoing, potentially because innocent
suspects believed that their innocence would be apparent, and therefore, they per-
ceived less need to engage in self-protection (Guyll et al., 2013). Differences in
physiologic stress levels, however, diminished over the course of interrogation.
Further, among innocent suspects, the act of resisting confession over the course of
interrogation led to elevated activation of the sympathetic nervous system, sugges-
tive of cognitive resource depletion (Guyll et al., 2013). Generalizing these lab-
based findings to actual interrogations, guilty and innocent suspects might be
differentially affected depending on when Miranda rights are administered in the
course of speaking with police.

Research has also revealed different rates of rights waivers among guilty and
innocent suspects, with innocent suspects generally executing waivers at much
higher rates. For instance, in a laboratory study in which participants were assigned
to either guilty or innocent conditions, Kassin and Norwick (2004) found that, while
only 36% of guilty suspects waived their rights, 81% of innocent suspects did so.
And, although participants across both groups cited concerns about looking guilty
if they did not waive their rights, nearly three-quarters (72%) of innocent suspects
who waived their rights cited innocence as a factor in their waiver decisions. This
result has been replicated in more recent research (Scherr & Franks, 2015). Findings
such as these, paired with research on false confessions, has led to a body of work
on the phenomenology of innocence, or the ways in which “innocence may put
innocent people at risk” (Kassin, 2005, p. 215) of waiving their rights and ultimately
offering a false confession. Interestingly, some of this research has shown that a
suspect’s guilt or innocence influences not only waiver rights, but how interroga-
tions proceed after a Miranda waiver (for a review, see Kassin, 2005).
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Although a detailed discussion of the relationship between innocence and false
confessions is outside the scope of this chapter, recent research has attempted to
“unpack” the phenomenology of innocence and its effect on Miranda waivers.
Overall, this research has shown that strong just world beliefs (i.e., the belief that
people’s actions are generally met with appropriate consequences) are associated
with increased rights waivers (Scherr & Franks, 2015) and that innocent suspects’
willingness to waive their rights was positively associated with endorsement of just
world beliefs (Scherr et al., 2016). Research that has explored the effect of just
world beliefs and a particular interrogation strategy among guilty and innocent sus-
pects revealed that the effect of the interrogation strategy depended not only on the
suspect’s guilt or innocence, but also on the strength of their just world beliefs
(Scherr et al., 2016). The results of this research are reviewed in more detail in the
Delivery of the Warning section, below.

Situational Factors

Miranda comprehension is not entirely determined by individual characteristics.
The circumstances surrounding the interrogation and the Miranda warnings can
influence how well suspects understand and appreciate their legal rights. These con-
textual influences, or situational factors, include how the warnings are worded and
the stress associated with custodial interrogations. The most relevant situational fac-
tors, as determined by research and legal decisions, are reviewed below.

Miranda wording: The language used to convey the Miranda warnings varies
across, and even within, jurisdictions. In fact, Rogers and colleagues (Rogers,
Harrison, Shuman et al., 2007b; Rogers, Hazelwood, Sewell, Harrison, et al., 2008a;
Rogers et al., 2012) collected 945 unique general Miranda warnings and 371 unique
juvenile-specific Miranda warnings from 888 jurisdictions. Several important find-
ings have come out of this line of research. First, the length and reading level of
these different warnings vary dramatically, from 49 to 547 words, and from warn-
ings that require a third grade reading level to warnings that require post-college
education (i.e., an eighteenth grade reading level; Rogers, Hazelwood, Sewell,
Harrison et al., 2008a). Additionally, Miranda warnings often include vocabulary
words that require at least a tenth grade education such as “accord,” “alleged,” and
“coerced” (Rogers, Hazelwood, Sewell, Harrison et al., 2008a). Second, these
wording differences result in variability in the content of the warnings. For instance,
some warnings only mention the rights, while others provide an explanation (e.g.,
You have the right to remain silent, that means you have no obligation to talk with
police). Others specify, sometimes incorrectly, the timeframe in which the right to
counsel and ability to reassert rights operate. For example, some suspects are told
that attorneys are available only during questioning or that silence can only be
asserted until an attorney is available (Rogers, Harrison, Shuman et al., 2007b).
Third, juvenile Miranda warnings are typically longer and more difficult to read



96 S. Kelley et al.

than their adult counterparts (Rogers, Hazelwood, Sewell, Shuman et al., 2008b;
Rogers et al., 2012).

Far from being concerned with this variability, the Supreme Court has repeatedly
held that it will not scrutinize the precise language used to convey the Miranda
warnings. Instead, the Court only considers whether a particular set of warnings
reasonably “conve[ys] [to a suspect] his rights as required by Miranda” (California
v. Prysock, 1981, p. 361) or “touched all of the bases required by Miranda”
(Duckworth v. Eagan, 1989, p. 203). In these and other decisions (e.g., California v.
Prysock, 1981; Duckworth v. Eagan, 1989; Florida v. Powell, 2010), the Court
reminded the parties that the warnings themselves are not constitutionally pro-
tected—the right against self-incrimination is—and, therefore, analysis of the lan-
guage used to convey the warnings is somewhat relaxed.

Although variations in Miranda warnings do not always carry legal significance,
researchers have investigated whether these variations might have practical signifi-
cance. In other words, do changes in the wording of Miranda warnings influence
comprehension? The research in this area is limited, but suggests that certain word-
ing changes, for certain populations, have limited significance. Three studies have
compared participants’ Miranda comprehension after hearing two different ver-
sions of the warning. The first study (Ferguson & Douglas, 1970) compared adoles-
cents’ comprehension of the Miranda warnings used by the San Diego Police
Department to a simplified version created by the authors. The other two studies
compared comprehension of the Miranda warnings used in Grisso’s (1998) original
Miranda instruments to Goldstein and colleagues’ (2012) version in the updated
instruments that had a lower reading comprehension level among psychiatric inpa-
tients (Cooper & Zapf, 2008) and detained youth (Messenheimer et al., 2009). In
brief, all three studies found that simpler versions of the warning did not lead to
improved comprehension.

In addition to addressing the relative complexity of entire Miranda warnings,
research has also identified certain words and phrases that are most problematic.
Rogers et al. (2011) identified the most challenging Miranda vocabulary as: “coer-
cion/coerced,” “demand,” “proceedings,” and “right”; depending on the word, from
56 to 86% of pretrial defendants in the study produced errors when defining these
words. Some of the most problematic phrases were: (regarding the right to free legal
services) “Have him present to advise you before we ask you any questions (86.1%
made errors); (regarding the ability to reassert rights) “When you so desire, before
or during the questioning” (73.9% made errors); and (regarding the right to silence)
“This fact cannot be used against me” (60.4% made errors).

More recently, Gillard et al. (2014) explored the Miranda wording that framed
the basis for the challenge in Florida v. Powell (2010) that conveyed, in relevant
part, that suspects “have the right to talk to a lawyer before answering any [police]
questions” (p. 1200, emphasis added). The defendant’s contention, which was
rejected by the Court, was that the law required police to inform him that he also had
the right to an attorney during questioning. Gillard et al. (2014) found no differ-
ences in understanding between participants informed using the Powell language
and those informed of the right to an attorney before and during questioning.
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Delivery of the warning: Compared to research on other areas of Miranda com-
prehension, minimal research exists on how police actually administer or deliver the
Miranda warnings. Based on review of numerous interrogation transcripts, Leo and
White (1999) described three categories of delivery. In the first, officers deliver the
Miranda warnings in a neutral manner, typically reading the warnings off of a pre-
printed card, often before engaging in any conversation with the suspect. In this
way, officers are simply “conveyors of legal information” (p. 433). In the second,
officers de-emphasize the significance of the warnings. Leo and White (1999)
observed that officers implemented this strategy in a multitude of ways, for exam-
ple: (1) reading the warnings in a perfunctory tone; (2) rushing through the warn-
ings without pausing or looking at the suspect; (3) explicitly calling to the suspect’s
attention the formality of the warnings, thereby conveying their unimportance; (4)
referring to the warnings’ dissemination in popular culture; (5) focusing the sus-
pect’s attention on the importance of sharing his side of the story and implying that
the warnings are the sole impediment to him doing so; or (6) creating the appear-
ance of a nonadversarial relationship in which the officer is there to help the suspect.
Finally, in the third category, officers implicitly offer some benefit in exchange for
the rights waiver. For example, similar to one of the de-emphasizing strategies, they
might focus attention on the suspect being able to share his side of the story or pro-
vide a compelling justification for his actions. Skillful interrogators convey—with-
out explicitly stating—that doing so may lead to reduced charges or a lighter
sentence.

Delivery of the warnings certainly has the potential to influence both how sus-
pects interpret the warning and how they make decisions about speaking with
police. In fact, some legal scholars have argued that, despite the actual meaning of
the Miranda rights—which serve as a warning or caution about speaking with
police—delivery of Miranda can encourage suspects to cooperate, that is, to waive
their rights:

Skillfully presented, the Miranda warnings themselves sound chords of fairness and sym-
pathy at the outset of the interrogation. The interrogator who advises, who cautions, who
offers the suspect the gift of a free lawyer, becomes all the more persuasive by dint of his
apparent candor and reasonableness (Malone, 1986, p. 371, cited in Leo, 2001).

Although researchers have not systematically investigated how each of these dif-
ferent delivery styles might influence suspects, recent studies have addressed two of
these strategies using samples of “wrongly accused” (i.e., innocent) participants:
trivializing the importance of a set of legal warnings and treating the opportunity to
speak with the police (and provide one’s own “side of the story”) as a scarce, time-
limited resource. With respect to trivializing, results indicated that participants who
heard the rights and associated waiver form described in unimportant terms were
more likely to execute a waiver and demonstrated worse comprehension of the
rights than participants who heard the rights and waiver form described as signifi-
cant (Scherr & Madon, 2013). In contrast, researchers found that the “scarcity” ploy
did not influence whether participants waived or invoked their rights (Scherr,
Alberts, Franks, & Hawkins, 2016).
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Another set of studies investigated whether “social proof pressure,” or influenc-
ing others to believe that certain behaviors (e.g., rights waivers) are normal, affected
rights waivers of “guilty” and “innocent” participants. Results revealed that social
proof pressure did influence rights waivers, but affected guilty and innocent partici-
pants differently based on their endorsement of just world beliefs. Social proof pres-
sure led to increased waiver rates among guilty participants with strong just world
beliefs and innocent participants with weak just world beliefs (Scherr & Franks,
2015). Interestingly, in a subsequent study, researchers initially employed social
proof pressure among innocent participants, but then gave a subset of participants
information inconsistent with that expectation (i.e., they were explicitly told they
had a choice about whether to sign the rights waiver form). Results indicated that
this disruption of participants’ cognitive fluency—by explicitly informing them of
their choice—led to decreased rights waivers (Scherr et al., 2016). In a similar
experiment, participants who were specifically asked whether they wanted to waive
their rights had lower rates of waivers (17%) than participants who were not (86%;
for the latter set of participants, researchers read the Miranda warnings and imme-
diately began questioning without asking for an explicit waiver decision; Gillard
etal., 2014).

Other research in this area has explored basic questions about both delivery and
the effect of delivery on comprehension. A large-scale survey of American and
Canadian investigators found that 67% of officers informed suspects of the Miranda
warnings orally and 29% did so in writing (Kassin et al., 2007). The studies that
have evaluated how mode of delivery affected comprehension of rights found results
at odds with officers’ typical mode of delivery: participants’ comprehension of
rights improved (sometimes dramatically) when they were delivered in written, as
opposed to oral, format (Eastwood & Snook, 2010; Rogers et al., 2011; Rogers,
Fiduccia, Robinson et al., 2013b). A likely contributor to the difficulty with oral
warnings is the rate at which law enforcement officers read them. Research suggests
that rates of speech beyond 150-200 words per minute are problematic for under-
standing (e.g., Jester & Travers, 1966, cited in Snook et al., 2010). Problematically,
Snook et al.’s (2010) study of administration of rights in Canada revealed that the
average speed of delivery was 262.6 words per minute for the right to silence and
204.7 words per minute for the right to counsel. Such speedy delivery is likely to be
particularly problematic for nonnative English speakers and individuals with low
intelligence or little formal education.

What about suspects who are informed of their rights multiple times during the
same interrogation? As referenced above in the “Prior Exposure to the Miranda
Warnings” section, Rogers, Fiduccia, Robinson and colleagues (2013b) found that
hearing multiple versions of the Miranda warning within one session did not result
in any meaningful benefits, and actually produced short-term detriments.
Specifically, after hearing multiple versions of the warnings, significantly more pre-
trial detainees inaccurately believed that statements could be retracted if law
enforcement used deception and that police could not falsely inform a suspect about
an eyewitness identification.
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Stress: Police interrogations are stressful, often by design (Kassin et al., 2010).
Most important in the context of Miranda comprehension, a body of literature sup-
ports the premise that stress can compromise cognitive functioning, particularly
working memory (for a brief review, see Scherr & Madon, 2012). In short, stress
consumes valuable cognitive resources that might otherwise be used for attending
to, processing, and recalling novel information, leading individuals under stress to
make more errors and rely more on cognitive shortcuts.

Research on Miranda comprehension specifically has found that stress (typically
induced in experimental settings by an accusation of wrongdoing) undermines the
ability to understand and appreciate legal rights (Rogers, Gillard, Wooley, &
Fiduccia, 2010a; Scherr & Madon, 2012, 2013). When considered in the context of
the linguistic and conceptual demands of the Miranda warnings, these findings are
perhaps unsurprising. However, the magnitude of these results should also be con-
sidered. For instance, in one study, participants in the stressful condition demon-
strated Miranda comprehension on par with juveniles and with adults with psychotic
disorders (Scherr & Madon, 2012).

Presence of parents (for juvenile suspects): Requiring parents (or legal guard-
ians) to be present for interrogations of their children has been a logical outgrowth
of the documented problems with youths’ poor comprehension of rights.
Nevertheless, state laws vary tremendously regarding whether parents need to be
notified of their child’s interrogation or present during it, and they are often contin-
gent on the youth’s age (for a review see Cruise, Pitchal, & Weiss, 2008).
Additionally, departments have their own local policies and practices—not codified
as law—that influence whether parents might be present, though internal agreement
about and implementation of these polices can vary (Meyer, Reppucci, & Owen,
2006). Parental presence laws and policies, as well as common calls to either imple-
ment or expand them (e.g., Huang, 2001), have posed interesting questions for
researchers about whether parents will educate their children about important gaps
in knowledge identified by research (i.e., the meaning of the rights and implications
of waiving or invoking them).

Research on this topic suggests that parental presence is far from the panacea
hoped for by advocates and theorized by scholars. Early research based on observa-
tions of interrogations of youths with their parents present found that most often
(70% of the time) parents did not offer any advice about the youths’ legal rights, a
finding influenced by the fact that, about two-thirds of the time (66%), the parents
and youth did not speak to one another at all (Grisso & Ring, 1979). Of the one-third
of parents who did offer advice, 60% of them encouraged youth to waive their
rights; only 16% of this group (4% of all parents) advised against waivers (Grisso &
Ring, 1979). The results of a more recent study (Viljoen, Klaver, & Roesch, 2005)
were similar when juvenile defendants were asked to report on their experiences
during interrogation. Roughly one-quarter of defendants had one or both parents
present during interrogation. Of this group, 40% reported that they did not know
what their parent wanted them to do. Of the other 60% who indicated that they did
know their parents’ wishes, nearly 80% perceived that their parents wanted them to
speak with the police (to confess [57%] or to “tell the truth” [11%]).
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Though decades apart, these studies both found that, during their children’s
interrogations, parents often fail to embody the role of legal advocate. Some
researchers have questioned the premise of these laws and policies—whether par-
ents have the capacity to compensate for youths’ interrogation-related deficits.
Results of this research revealed that, although parents generally demonstrated bet-
ter understanding of the Miranda rights than their children, both parents and chil-
dren demonstrated significant misunderstandings about police practices (e.g.,
whether police are permitted to lie to suspects) (Woolard, Cleary, Harvell, & Chen,
2008). Thus, available evidence suggests that parents generally do not protect the
legal rights of their children and that they have limited abilities to do so. Admittedly,
legal advocacy is a role many parents have neither prepared nor asked for, and some
parents may perceive their child’s moral development (taking responsibility for a
guilty act by confessing) as paramount to a legal defense. Therefore, other protec-
tions for youthful suspects must be explored.

Recent Miranda Jurisprudence and Implications for Research

Two years before the Miranda decision, the Warren Court expressed concern about
a criminal justice system too dependent on confessions:

We have learned the lesson of history, ancient and modern, that a system of criminal law
enforcement which comes to depend on the ‘confession’ will, in the long run, be less reli-
able and more subject to abuses than a system which depends on extrinsic evidence inde-
pendently secured through skillful investigation. ... We have also learned the companion
lesson of history that no system of criminal justice can, or should, survive if it comes to
depend for its continued effectiveness on the citizens’ abdication through unawareness of
their constitutional rights. No system worth preserving should have to fear that if an accused
is permitted to consult with a lawyer, he will become aware of, and exercise, these rights. If
the exercise of constitutional rights will thwart the effectiveness of a system of law enforce-
ment, then there is something very wrong with that system

(Escobedo v. Illinois, 1964, pp. 488-490).

The quote above clearly conveys the Court’s motivation to establish that consti-
tutional protections apply not only to court settings but to interrogation settings as
well. Escobedo was a Sixth Amendment (right to counsel) case, as opposed to the
Fifth Amendment focus of Miranda, but the evocative language presages Miranda
well as the Court grappled with how to establish a mechanism, standard, or rule that
would provide protection beyond the basic voluntariness standard that applied—all
too amorphously—to suspects’ statements to police. Escobedo captures the spirit of
Miranda well, therefore, through its direct expression of the need to avoid abuses
not only in terms of physical force but also in terms of exploitation of citizens’
unwitting interactions with government agents. The quote above puts into relief the
most expansive sense of Miranda’s aim and provides a sharp contrast to how the
case law has since evolved.
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As Part I noted, cases subsequent to Miranda (only some of which are covered in
this chapter) whittled away at the precedent, assuring a more modest impact. Part I
ended with Dickerson v. U.S., which seemed to cement Miranda as foundational and
robust against further efforts to revert back to the voluntariness-only approach to
suspect interactions with police. Miranda has been contracted further within the
past decade, however, by several Supreme Court opinions, to the point that some
scholars argue that case law has effectively returned to a voluntariness-only regime
(e.g., Primus, 2015). Lower courts, including federal Circuit Courts, have struggled
with, and in many cases abridged, Miranda in recent years. This section: (1) reviews
recent Supreme Court cases, (2) reviews issues raised by exemplar lower court
cases, and (3) highlights what these developments indicate for research.

Recent Supreme Court Case Law

Focusing on the past decade, the first Supreme Court case of interest is Montejo v.
Louisiana (2009). This case concerned a change in the Court’s perspective on
whether the right to counsel should be presumed to be invoked during questioning
if the defendant had exercised the right by obtaining counsel at a previous arraign-
ment or similar proceeding. A prior opinion, Michigan v. Jackson (1986), had con-
cluded that a waiver of the right to counsel after invocation at arraignment would be
presumed invalid; however, in Montejo, the Court overruled Jackson and held that
individuals would still be required to invoke their rights even if they had previously
requested counsel at an arraignment. The decision is somewhat complex because it
involves developments that cross over between Fifth Amendment rights during
interrogation and Sixth Amendment rights during arraignment, with the Court ulti-
mately determining that the protections already in place for the Fifth Amendment in
the interrogation context were sufficient. For the purposes of this section, Montejo
is noted because it was, perhaps, the first decision of the Roberts Court to suggest
that the Court was headed toward reversing any outward expansion of Miranda. It
also exemplifies how recent Miranda-related cases have created a labyrinth of nar-
row decisions that impact how suspects’ rights may be exercised but that few people
probably understand.

The following year, 2010, three Supreme Court opinions directly addressed the
Miranda rights. One, Florida v. Powell, was relatively straightforward in that it reaf-
firmed the Court’s standing position on the wording of the warnings: no particular
form or wording is required—the warnings must merely “reasonably convey” the
rights (p. 1201). The defendant in Powell argued that the warnings administered to
him did not make it clear that he had a right to counsel during questioning because
the warnings only mentioned a right to counsel before questioning.

A second 2010 case, Maryland v. Shatzer, set a sort of “expiration date” on
Miranda rights invocations. The Court reasoned that the purpose of the warnings
was to alleviate the inherent pressure that an interrogation context conveys and that
such pressure dissipates after someone is released from police custody because the
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person is no longer in the interrogation context and, what is more, the person can
seek advice from others. Thus, the Court reasoned, if a suspect invokes his rights
during interrogation but is then released from custody, the rights invocation should
be assumed to extend only for up to 14 days; after that time, if the person is again
questioned by police, the person must re-invoke his rights if he wishes them to apply
again.

The third and perhaps most impactful 2010 case was Berghuis v. Thompkins. In
a previous case, North Carolina v. Butler (1979), the Court concluded that a rights
waiver could be inferred based on a suspect’s “course of conduct indicating waiver”
(p- 373). In 1994, the Court held that an invocation of the right to counsel during
interrogation must be explicitly made (Davis v. United States, 1994). This implicit
waiver/explicit invocation paradigm was cemented in Berghuis v. Thompkins, which
applied the same standard to the right to silence during interrogation. In other words,
a suspect must now speak in order to remain silent, as remaining silent for nearly 3
hours (as the defendant in Berghuis did) is not sufficient to invoke the right to
silence. And, as the Court’s cases concerning invocation of the right to counsel have
made clear, the Court expects that such explicit invocations be clear and unambigu-
ous—suspects stating that they think they need a lawyer or otherwise seeming to
question whether they do want to invoke either right will not be interpreted as invo-
cations. The Miranda Court had envisioned a broader definition of invocation: “If,
however, he indicates in any manner and at any stage of the process that he wishes
to consult with an attorney before speaking, there can be no questioning. Likewise,
if the individual is alone and indicates in any manner that he does not wish to be
interrogated, the police may not question him” (pp. 444—45). Berghuis, however,
has made clear that the modern Court is not interested in such a wide application of
Miranda and the onus is on citizens to know the intricacies of how the rights, and
waivers of those rights, actually work. What is more, citizens must be able to affir-
matively, even forcefully, assert those rights in the face of the inherent coercion
against which they want those rights to protect them.

Three years later, in Salinas v. Texas (2013), the Court again emphasized indi-
viduals’ responsibility to invoke their rights during police interactions. The defen-
dant in this case participated in a noncustodial interview—such that he was not
informed of his Miranda rights—and when he remained silent but acted unusually
in response to a question (he looked at the floor, shuffled his feet, bit his lip, clenched
his hands, and “began to tighten up”), that silent reaction was later admissible in
court as evidence of his guilt (p. 2178). Thus, the case underscored the limited
application of Miranda as a protection for suspects (i.e., only suspects who are in
custody are entitled to be informed of their rights to silence and counsel) and made
clear that it is incumbent on citizens to invoke their right to silence.

Another recent Supreme Court case of interest, J.D.B. v. North Carolina (2011),
concerned adolescents. The case was not directly about Miranda waivers; rather, it
focused on whether an adolescent’s age should be considered when applying the
objective “reasonable person” standard to determine whether a suspect was in cus-
tody (and, thus, whether the Miranda warnings must be administered). Among the
recent Miranda-related cases, J.D.B. is the one case that expands Miranda. The
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Court held that adolescent age should be considered in the custodial determination
based on the premise that youth are more likely than adults to believe they are in
custody and unable to leave when faced with authority figures.

In contrast to the custody definition in J.D.B., the Court in Howes v. Fields (2012)
held that an adult prisoner who was removed from the general population and ques-
tioned about incidents unrelated to the charges for which he was sentenced was not
in custody and, therefore, Miranda did not apply. The opinion is narrow in that it
addressed whether inmates who are lawfully imprisoned upon conviction will be
automatically considered “in custody” for purposes of Miranda. Nevertheless, the
factual findings made by the Court demonstrate how narrowly the Court is restrict-
ing the application of Miranda. The prisoner, Fields, was taken from his cell by
armed deputies during the night and taken to an interrogation room. Despite his
requests to stop the interrogation, he was questioned for 5—7 hours. Nonetheless, the
Court pointed to the fact that deputies told Fields he could ask to go back to his cell,
the fact that he was not restrained or threatened, and the fact that the door was some-
times open as countering the idea that Fields was in custody. Moreover, the Court
reasoned that prisoners are used to restrictions on their freedom, so questioning of
the type that Fields experienced does not involve the inherent coercion about which
Miranda precedent is concerned.

Although we will not review the cases in detail, it is worth noting that a parallel
line of case law has developed concerning the use of un-Mirandized statements to
impeach defendants when they choose to testify at their trials. As mentioned, the
Supreme Court seemed to cement the constitutional status of Miranda in
Dickerson v. United States (2000). However, the Court in that opinion was careful
to describe Miranda as providing “constitutional guidance,” and after that case, the
Court quickly returned to emphasizing the Miranda warnings as a prophylactic
measure, not a constitutional right. By characterizing the Miranda case law in this
way, it allows the Court to hold that the use of un-Mirandized statements at trial is
not a violation of the constitution; rather, it is simply a violation of a constitutionally
related prophylactic rule. The distinction allows for a line of reasoning in which use
of the statements for impeachment of a testifying defendant (i.e., to undermine the
defendant’s reliability as a witness), rather than for evidence of guilt, is permissible
(see, e.g., Kansas v. Ventris, 2009; O’Neill, 2010; Todd, 2013). Although the differ-
ence between using evidence for impeachment rather than as evidence of guilt is an
important legal distinction, in practice jurors have difficulty following the limiting
instructions that direct them to make this distinction during deliberations (Tanford
& Cox, 1988). In short, there is yet another angle of Miranda case law that circum-
scribes the protections—an angle about which few people are probably aware.

Collectively, these cases offer the following lessons. First, the Court requires
suspects to be explicit with respect to invoking their rights: Witnesses not involved
in custodial interrogations must assert the privilege against self-incrimination with-
out first being informed of it (Salinas v. Texas, 2013), and suspects in custodial
interrogations must unambiguously invoke their rights to silence and counsel
(Berghuis v. Thompkins, 2010). Second, whereas invocations of rights must be
explicit, waivers of Miranda rights may be implicit (Berghuis v. Thompkins, 2010).
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Third, the Court will not scrutinize the language of Miranda warnings (Florida v.
Powell, 2010). Fourth, the custody analysis remains highly contextual (e.g., being
incarcerated, per se, does not amount to being “in custody;” childhood is a reason-
able factor to be considered) (Howes v. Fields, 2011; J.D.B v. North Carolina, 2010).
Finally, certain layers of prophylaxis around invocations of rights have been refined
or removed, again placing a greater burden on suspects to assert their rights (Montejo
v. Lousiana, 2009).

Lower Courts’ Case Law

Review of a few lower court cases can help highlight how the Supreme Court’s (lack
of) precedent has led to (1) further narrowing of Miranda at the state court level, (2)
differences between states in the application of Miranda, and (3) accidental and
strategic administration variations by officers that undermine the purpose of the
Miranda warnings.

The Supreme Court of the United States is not the only court to have hemmed in
Miranda by focusing on the “underlying police-regulatory purpose” of the opinion
(Garner v. Mitchell, 2009, p. 263). In Garner v. Mitchell (2009), the United States
Court of Appeals for the Sixth Circuit considered appeals by the defendant, Garner,
arguing that he did not validly waive his rights because his intellectual deficits led
him to not understand the warnings. In short, the court found that Garner had know-
ingly and intelligently waived his Miranda rights based on his “‘conduct before and
during the interrogation” and, more consequentially, established an “objective”
police-perspective-based test for a suspect’s misunderstanding of the warnings
(p. 261). In determining that Garner’s conduct was indicative of a knowing and
intelligent waiver, the court noted a variety of externally-focused details, such as the
fact that Garner “appeared ‘perfectly normal’ and ‘very coherent,”” that the officers
read the warnings at least twice, that Garner signed and dated a waiver form, that the
officers asked after each warning if Garner understood the warning, and that
Garner’s statements about the crime indicated he knew of its wrongfulness (p. 272).
The court also pointed to observations made by a psychologist in a competence to
stand trial report, despite the focus of that report on a different topic (one for which
it is common to educate an evaluee about the material) and different situational
context of that evaluation. (As an aside, the case can also serve as an example of
how some courts utilize apparent awareness of wrongfulness or attempts to lie to
police as proxies for understanding constitutional rights, a nonempirical supposition
that eases the way to finding a waiver valid.)

Ultimately, the court found that “even if Garner’s mental capacity, background,
age, and experience did somehow prevent him from actually understanding the
Miranda warnings ... the officers questioning Garner had no way to discern the
misunderstanding in Garner’s mind” (p. 262). The court supported its reasoning by
focusing solely on the “police-regulatory” purpose of Miranda, wholly discounting
the idea that police conduct was to be regulated by meaningfully informing
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citizen-suspects, arming them with knowledge that they could comprehend and uti-
lize (p. 263). The Sixth Circuit concluded that waiver “circumstances be examined,
in their totality, primarily from the perspective of the police” (p. 263). The holding
seems contrary to the Miranda v. Arizona approach that was concerned with the
suspect’s perspective and also raises questions about when police would ever find
reason to believe that a suspect misunderstood the warnings. Given the often rote
and administratively toned delivery of the warnings, it may be only the rare case in
which someone demonstrates misunderstanding so great that it cannot be over-
looked. Or, as some cases mentioned below suggest, it seems that when suspects do
ask questions, officers might respond with confusing responses and suspects might
end up signing waivers in resignation. In sum, the Garner case is noted here because
of the pains it goes to in order to restrain the application of Miranda and ultimately
turn the prophylactic rule to serve interrogators rather than suspects. We encourage
interested readers to review the case in full, including Judge Moore’s thoughtful
dissent.

The Garner case is not only illustrative of the ways that lower courts have nar-
rowed Miranda; it also provides a foil for a conflicting line of case law in Illinois,
demonstrating one instance of lower court conflict over the application of Miranda.
Illinois cases have led to a policy under which Miranda waivers “can be invalid
based solely on the subjective inability of a suspect to understand the warnings”
(O’Neill, 2010, p. 429). Although the Garner majority cited an opinion by the cir-
cuit court that covers Illinois (the Seventh Circuit), it seems that their reliance on
that circuit’s precedent may have been misplaced (see Judge Cole’s partial dissent),
and it appears to be settled case law in Illinois that Miranda waivers can be found
invalid based on the subjective comprehension of the suspect-defendant. We will
forego in depth review of the Illinois case law for the sake of space (see O’Neill,
2010 for a review), but the conflict is worth identifying because it demonstrates how
lower courts are grappling with differing interpretations and that not all courts have
accepted the narrow “police-regulatory” purpose approach to Miranda.

The Supreme Court’s firm refusal to provide detailed guidance or expectations
about how the warnings must be phrased has led to some startling exchanges
between suspects and officers. It also seems that many officers might be unclear on
how the rights function, and even if they mean well, can end up misleading suspects
who ask questions about the rights. For example, the defendant in United States v.
Gray (2015) seemed to have been talked out of asserting his rights due to a confus-
ing conversation that took place after the defendant said “I want a lawyer present.”
Instead of stopping the interview, the officers talked with him about how he would
get a lawyer and told him that he would only get an attorney appointed if he was
arrested, which was not going to happen that day. The court noted that the defendant
“said in apparent resignation: ‘[s]o fuck it. Let me sign that [waiver] then, I guess.””
(p. 2). Ultimately, the court suppressed his statement in that case. The Ninth Circuit
Court of Appeals addressed similar problems in several cases. In one case, Doody v.
Ryan (2011), an adolescent was administered the Miranda warnings using a
juvenile-specific form with relatively uncomplicated language, including explana-
tory parentheticals. Nevertheless, the transcript of the warnings administration was
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12 pages long because “of the detective’s continuous usage of qualifying language”
(p- 991) and deviations from the language of the form that were misleading. The
Circuit Court ultimately found Doody’s waiver to be invalid in that case, as well.
(For additional examples, see Alvarez v. Gomez, 1999; Sessoms v. Grounds, 2014;
State v. Mayer, 2015).

Finally, as noted in the Translating Legal Requirements section, state courts
appear to be split on how they interpret the knowing and intelligent standard—
whether it requires one level of understanding or two distinct levels. More generally,
it is worth underscoring just how low the bar seems to be set by many courts. As the
Seventh Circuit has noted, “It is only when the evidence in the case shows that the
defendant could not comprehend even the most basic concepts underlying the
Miranda warnings that the courts have found an unintelligent waiver” (Collins v.
Gaetz, 2010, p. 588). Recognizing this, many scholars have begun to view the tra-
jectory of Miranda and related confession law as returning to a focus solely on
voluntariness (e.g., Primus, 2015) or to point out that Miranda v. Arizona (1966)
effectively just incentivized officers to Mirandize suspects because Mirandized
statements are virtually always found to be voluntary and admissible (Todd, 2013).
There is also the interesting development of the Ninth Circuit utilizing the volun-
tariness standard for confessions in a relatively proactive way to suppress state-
ments made by a young man with intellectual disability who was questioned using
legal but problematic strategies (United States v. Preston, 2015), which falls in line
with the presaged return to a focus on confession voluntariness. Any or all of these
developments/realizations have implications for research, which, to date, has largely
focused on assessing the knowing and intelligent prongs of the waiver standard.

Implications for Current Research

Why review so much case law? We feel it is imperative for social science research-
ers to attend to developments in the law because they have important implications
for research, particularly given the apparent momentum toward substantive changes
in Miranda precedent that had seemed relatively settled for decades. The psychole-
gal constructs appear to be evolving, or at least becoming increasingly complex and
multifaceted, and the points for investigation are multiplying. The final part of this
chapter points up future directions more specifically, but as a close to this part, we
offer a brief review of what seem to be the most salient research implications from
the case law.

First, researchers, us included, should broaden their view beyond examining the
knowing and intelligent prongs of the waiver standard as laid out in Miranda v.
Arizona. The focus on knowing and intelligent has been the keystone of Miranda
research, and rightfully so given the apparent match of those cognitively-focused
prongs to psychological constructs and psychologists’ ability to provide relevant
assessment of cognitive functioning. The courts, however, do not set the bar for
knowing and intelligent very high, continue to differ in how they define the terms,
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and seem to accept the fact of Miranda administration as sufficient to establish a
“knowing, intelligent, and voluntary” waiver in a number of cases. There may still
be a need to advance research on this facet if social scientists can figure out how to
effectively impress upon the courts that the many people do not actually know their
rights or how they function—but the assumption of widespread knowledge of the
rights has proved to be incredibly intractable. One new point to the knowing and
intelligent research comes from the recent cases that have complicated how the
rights function; in addition to measuring how much (or little) people know about
what the rights mean, there is a need to measure how much (or little) people know
about how to invoke their rights. The shrinking scope of the knowing and intelligent
prongs also suggests against trying to expend research energies on assessing peo-
ples’ reasoning behind decisions to waive because the courts seem to have made
clear how little they are interested in examining the “subjective” experience and
considering the actual suspect. If nothing else, researchers should consider how
courts might apply the voluntariness standard (e.g., United States v. Preston, 2015;
Primus, 2015) rather than continuing with the general assumption that voluntariness
is about police conduct and therefore does not leave much for psychologists to
assess.

Not all research has been so focused on the knowing and intelligent aspects of a
valid waiver, of course. As the research section of this chapter highlighted, many
researchers have contributed important, novel work that broadens the scope of
Miranda research. As some of the case law makes clear, there is definite need for
this work—for example, further examination of the actual mechanics and practices
of Miranda administration is clearly needed. The variation in how the warnings are
administered, both procedurally and substantively, has led to the warnings effec-
tively being just one more tool in officers’ armament of interrogation strategies
rather than a meaningful equalizer and protection for suspects. Courts often treat the
mere fact of Miranda administration by officers as a proxy for finding that suspects
knowingly, intelligently, and voluntarily waive the rights. Thus, more research is
needed on how officers administer the rights and the impact of those practices on
understanding, as well as the human factors that are at play when a person is faced
with an authority figure using multiple strategies to induce compliance. As Smalarz,
Scherr, and Kassin (2016) insightfully noted, for example, research is needed to
examine “whether the act of eliciting a waiver by signature implies a contractual
and irrevocable forfeiture of rights” (p. 458).

Some final upshots concern context: the context of interrogations and the context
of today’s criminal justice system. As the case law review section, and particularly
the Supreme Court case law review section, highlights, courts are keen to restrain
the application of Miranda by strictly defining what “in custody” means. The Court
defined, over 20 years ago, what it meant to be in custody by applying a “reasonable
person” standard, yet there is virtually no research that examines when the average
person, let alone someone from a more vulnerable population, might feel at liberty
to terminate an interrogation and leave. The current state of case law and police
interrogation strategies leaves plenty of room for the artful creation of “noncusto-
dial” interviews because it is presumed that most people feel at liberty to stop police
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questioning and leave. An escalating set of requests from police can lead to some-
one agreeing to go to the police station, and officers can defuse suggestions of cus-
tody with a statement that the person is free to go or that the interrogation room door
is unlocked. Yet we do not actually know how citizens perceive these or other inter-
actions with officers. The second context-related implication concerns taking into
account the differences between the criminal justice system of the 1960s and now;
because it is broader and less tied to the case law reviewed here, we discuss it in the
next section.

Future Directions

Despite changes in the landscape of Miranda since the Supreme Court’s decision
decades ago, there are still many issues ripe for empirical examination and policy
work. Future work in this area is reviewed below, organized by three broad domains:
suspects, law enforcement, and the legal system.

Suspects

Perhaps one of the most consistent and important findings from the knowing and
intelligent line of research is the vulnerability of certain populations to offering
unknowing and unintelligent Miranda waivers. Youths and individuals with intel-
lectual disabilities, in particular, struggle to understand language used to convey the
warnings as well as the conceptual principles at stake (e.g., Fulero & Everington,
1995; Goldstein et al., 2003; Grisso, 1981; O’Connell et al., 2005). Research (e.g.,
Cooper & Zapf, 2008; Viljoen et al., 2002) suggests that individuals with certain
mental health symptoms have difficulty fully comprehending the Miranda rights as
well, though more research is needed on how such symptoms influence understand-
ing and appreciation of legal rights.

Extant research underscores the need for enhanced protections of vulnerable
populations during the Miranda warning and waiver process. It also indicates that
merely having a parent or guardian present for interrogations of juveniles is insuf-
ficient (Grisso & Ring, 1979; Viljoen et al., 2005). Thus, future research and policy
work should explore other options. Because there are questions about the develop-
mental capacities of youth to sufficiently grasp the concepts conveyed in the
Miranda warnings, regardless of whether they are clearly conveyed, researchers and
advocates might explore possibilities such as a nonwaivable right to attorney or
requiring consultation with counsel before effectuating a waiver (particularly for
children and younger adolescents). Additionally, research could potentially assist
law enforcement in identifying suspects vulnerable to poor Miranda comprehension
through the development of brief screening instruments (of course, determining
what to do following a problematic score on such an instrument would require
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additional policy work and consensus-building between advocates and law
enforcement).

Developments from recent case law also raise concerns about members of the
general population that are not part of these vulnerable groups. As a broad point, it
would be interesting to explore people’s beliefs, more generally, about exercising
constitutional rights in the face of government authority (for a review of people’s
beliefs in the context of Fourth Amendment searches, see the chapter by Brank and
Groscup in this volume). And, as discussed above, a narrower line of inquiry more
directly related to case law involves perspectives on custodial interrogation.
Research could then inform how a “reasonable person’ appraises his or her circum-
stances when being questioned by the police. Finally, moving forward, research
should assess individuals’ understanding of implicit waivers and explicit invoca-
tions as set forth in Berghuis v. Thompkins (2010).

Law Enforcement

The Supreme Court essentially delegated to local law enforcement the task of deter-
mining when and how to convey the Miranda rights to suspects. Although the Court
prescribed “custody” as a threshold condition for the Miranda warnings and later
provided a working definition of this term, in all practicality law enforcement offi-
cers are the ones to decide, in the moment, whether a suspect is in custody and,
therefore, whether to administer the warnings. This has led to a practice of officers
conducting “noncustodial” interviews (as in J.D.B. v. North Carolina, 2011) under
conditions in which (arguably) a reasonable person would not feel at liberty to ter-
minate the interrogation (Leo, 2001). This phenomenon speaks to a need for research
on how police officers operationally define custody in the course of their work and
the accuracy of their perceptions of relevant factors (e.g., a youth’s age).

Regarding how Miranda rights are conveyed, the Court’s laissez-faire attitude
has produced considerable variability in terms of the language used and how the
warnings are administered. Some research has explored how wording and delivery
affect comprehension, but there are a number of avenues still worthy of exploration.
Although previous studies revealed nonsignificant effects of Miranda wording on
comprehension, much more research is needed. In particular, future research might
explore how deliberate changes in wording—reflected in objective measures of
readability and listenability—affect comprehension in different populations.
Clinicians performing evaluations of Miranda waivers should also be attuned to
meaningful discrepancies between the suspect’s reading comprehension level and
the reading level of the warnings he or she was administered. Other variations in
mode of administration could be explored as well. For instance, researchers might
investigate whether giving the suspect time to read the warnings to themselves, fol-
lowed by oral administration, produces meaningful improvements in
comprehension.
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Research, like actual interrogations, should also extend beyond a fixed set of
warnings administered by a law enforcement officer. Given the fact patterns in
United States v. Gray (2015) and Doody v. Ryan (2011), discussed above, police
may (inadvertently or not) mislead suspects about the meaning and function of their
rights. These cases point to a need for both evaluation of how well law enforcement
officers understand the Miranda rights, as well as training for officers so that they
can answer suspects’ questions accurately. Evaluating, more broadly, officers’ per-
spectives of the Miranda warnings could also reveal biases about the rights of sus-
pects in criminal cases that could potentially be rectified with training and
mentorship. Finally, given the holding in Garner v. Mitchell (2009), researchers
could evaluate the accuracy of officers’ conclusions about suspects’ Miranda com-
prehension against other metrics, such as existing Miranda assessment tools.

The Legal System

Finally, it is worth considering whether the vast difference between today’s criminal
justice system and the criminal justice system in place at the time of the Miranda
opinion calls for a new facet of Miranda research. The justice system context at the
time of the Miranda opinion was one defined by the Warren Court’s expansion of
constitutional rights for criminal defendants, but also was one in trials were more
common than they are today (see, e.g., Galanter, 2004; Bureau of Justice Statistics,
2013). When a defendant goes to trial, there is the opportunity to challenge state-
ments and, perhaps, have them suppressed on invalid Miranda waiver grounds dur-
ing a pretrial hearing—or at least to challenge the reliability of the statements if they
are determined admissible. With so many cases resolved through plea bargaining in
the current context, there are new areas for research. Research on plea bargaining
has expanded rapidly in recent years (e.g., Daftary-Kapur & Zottoli, 2014;
Kutateladze, Andiloro, & Johnson, 2016; Redlich, Bushway, & Norris, 2016), and
innocence work has demonstrated that both false confessions and plea bargaining
have roles in some convictions that are later overturned. Without pretrial hearings or
a trial, it is unclear how inculpatory statements, that might otherwise have been
found inadmissible because of an invalid waiver, are used. Are inculpatory state-
ments leveraged by prosecutors regardless of their likely admissibility? If so, how
often? Are plea bargains pushed in some cases because of concerns that statements
might not be admissible at trial but seem damning enough to use as leverage during
plea bargaining? As with other questions about Miranda waivers and the plea bar-
gaining process, these concerns and others remain in shadow but should be brought
into the light through research.
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Conclusions

The Supreme Court’s decision in Miranda v. Arizona (1966) entitled suspects in
custodial interrogation to be informed of their rights to silence and counsel, an
eponymous notification now known as the Miranda warnings. In many ways, the
decision reflected the Court’s appreciation of the psychologically coercive nature of
police interrogation, which it viewed as problematic enough to warrant an effort to
level the playing field between suspects and law enforcement. Not long after
Miranda was decided, the requirement that waivers of Miranda rights be executed
in a knowing, intelligent, and voluntary manner served as a call for psychological
research about how well individuals—particularly individuals from vulnerable pop-
ulations—understand and appreciate their rights during police interrogations. Early
research efforts paved the way for a rich body of literature on individual factors
(e.g., intelligence, age) and situational factors (e.g., Miranda wording and delivery,
stress) that influence Miranda comprehension.

Over time, the courts have interpreted the Miranda decision in an increasingly
narrow manner and underscored the obligation that individuals have to unambigu-
ously assert their rights during interactions with police. The shift in jurisprudence
creates an obligation for researchers to adjust lines of inquiry accordingly. Just as
courts have tended to assume widespread knowledge of the Miranda warnings due
to the passage of time and their presence in popular culture, researchers have argu-
ably become somewhat complacent in assuming that Miranda jurisprudence is set-
tled. Recent federal and state case law demonstrates the dynamic nature of Miranda,
however, and researchers and policymakers should recognize the opportunity and
obligation to inform jurisprudence with relevant empirically based material. In cer-
tain respects, researchers have responded to this call by developing studies to spe-
cifically address recent Supreme Court holdings (e.g., Gillard et al., 2014). In other
respects, there is much work left to be done, particularly with respect to law enforce-
ment (e.g., comprehension and delivery of Miranda rights) and the criminal justice
system (e.g., given the increase in plea bargaining since the Miranda decision).

The Miranda Court set out to address the psychological coercion evident in
police interrogation practices, and in doing so clearly noted that the issue was not
about favoring suspects but about striking a balance between individuals® Fifth
Amendment rights and society’s interests in identifying and prosecuting offenders.
The Miranda Court’s admonition that “the accused must be adequately and effec-
tively apprised of his rights and the exercise of those rights must be fully honored”
(p- 467) is a modestly phrased one, which has proved to have hidden depths when
put into practice. Consequently, there is a continuing need to unpack that principle
empirically as law enforcement practices and court jurisprudence develop.
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Psychology and the Fourth Amendment

Although a great deal of law-psychology research and attention is focused on crimi-
nal law (Wylie, Hazen, Hoeter, Haby, & Brank, 2018), very little attention has
focused on the Fourth Amendment to the U.S. Constitution. This neglect is surpris-
ing given the Amendment’s colorful legal history, relevance to law enforcement,
and clear behavioral implications. The Fourth Amendment to the U.S. Constitution
provides that people are to be “secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” It further requires that warrants to per-
form such searches and seizures are based on probable cause with specific descrip-
tions of what will be searched or seized.

Whereas the rest of the Bill of Rights provides absolute language guaranteeing,
inter alia, speedy trials, free speech, and the right to counsel, the Fourth Amendment
distinctively includes the word “unreasonable,” thereby indicating that some
searches and seizures may be reasonable (Loewy, 1983). At its core, the Fourth
Amendment is precisely what law-psychology is about—behavioral assumptions in
the law and subjective determinations. Add to that the Supreme Court’s attention to
the Fourth Amendment, especially considering how many cases focus on psycho-
logical assumptions and do not have majority opinions (Blumenthal, Adya, &
Mogle, 2009; Bradley, 1985), and the area seems begging for empirical attention
from law-psychology scholars.
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In the current chapter, we provide both the legal and psychological history. We
focus on the current status of the Fourth Amendment and the empirical research that
has addressed Fourth Amendment issues. In doing so, we provide a foundation for
future research in this area.

Fourth Amendment Background

Historically, the Fourth Amendment spoke to what was essential to the American
Revolution. Indeed, many historians point to the colonists’ protests against writs of
assistance as the beginning of the revolutionary movement (Sklansky, 2000). Under
English common law, any person who had a “reasonable suspicion” of another’s
felonious activity could arrest and take that person into custody even if doing so
required breaking into the offender’s home to retrieve him or her (Barrett, 1960). No
such sweeping permission existed for searches. English common law staunchly pro-
tected property rights with only robbery victims permitted to apply for a warrant.
That warrant then sanctioned a law officer to go with the victim and search for the
stolen property (Barrett, 1960).

In the mid-1700s, the colonists were tightly controlled by the British crown yet
these scrappy new-world dwellers were creative in their efforts to circumvent what
many viewed as unreasonable taxation and restrictions on trade. Most of their creative
efforts involved smuggling and therefore hiding contraband within their homes and
businesses. Enter writs of assistance — a form of warrant that required no specific sus-
picion or declared location of the search. With these easily granted writs, British offi-
cials could search shops and homes with little-to-no legal hurdles. In 1761, James Otis
legally challenged the writs of assistance and although he lost the legal battle, he drew
more attention to and anger toward the injustice of such general warrants (Davies,
1999). In fact, by the mid-1770s as the fires of independence were fanning, few British
officials were dauntless enough to use the writs of assistance (Taslitz, 2006).

Within the next few years, the U.S. was no longer subject to the British crown.
Once U.S. independence was won and the Constitution in place, memories of those
writs of assistance and other British injustices led to concerns about the Constitution’s
neglect of personal protections. Indeed, the fact that there was no protection against
general warrants was one of the major apprehensions with the Constitution as writ-
ten. James Madison, a member of the U.S. House of Representatives, drafted a list
of amendments for the First Congress to approve and the states to ratify. A subset of
ten of these original amendments is now what we refer to as the Bill of Rights with
the Fourth Amendment addressing the colonists' fears of arbitrary searches.

During the next century, law enforcement violations of the Fourth Amendment, if
addressed at all, were done by categorizing the violation as a false imprisonment or
trespass rather than focusing on the Fourth Amendment directly (Barrett, 1960).
That ended in the early 1900s with the Supreme Court in Weeks v. United States
(1914) excluding evidence illegally obtained and thereby removing law enforcements’
incentive to disregard the Fourth Amendment. The Exclusionary Rule, as it is now
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known, was born because police and other government officials entered Fremont
Weeks’ Kansas City home without a search warrant and took papers that implicated
Weeks’ mailing of lottery tickets — a federal offense. Weeks’ attorney argued that the
Fourth Amendment was only lip service and not true protection unless the Court
excluded illegally obtained evidence. In a unanimous decision, the Court agreed and
held that the illegally gained papers must be excluded as evidence. A few years later
in Silverthorne Lumber Co. v. United States (1920) the Court extended the
Exclusionary Rule to evidence that was obtained because of illegally acquired infor-
mation, which was later referred to as “fruit of the poisonous tree” (Nardone v.
United States, 1939, p. 341). The rule was further extended and applied not only to
federal prosecutions but also to state courts by Mapp v. Ohio (1961).

The goal of the Exclusionary Rule is to disincentivize government officials from
ignoring the law to search and seize evidence that they could not lawfully obtain.
Although not based on empirical evidence or empirically tested, the rule is meant to
“prevent, not to repair” (Elkins v. United States, 1960, p. 217). A modern era of
Fourth Amendment jurisprudence began with Weeks in the early part of the twenti-
eth century, which led scholars to question and strongly criticize the quality and
consistency of decisions courts were making about Fourth Amendment issues. For
example, Dworkin (1973) called Fourth Amendment cases “a mess!” (p. 329). A
decade later, Bradley (1985) characterized it as a “sticky” area for the Supreme
Court (p. 1468). Two decades later, Amar (1994) called Fourth Amendment juris-
prudence “an embarrassment” (p. 757) and a “sinking ocean liner—rudderless and
badly off course” (p. 759). These criticisms originated mostly because there was a
lack of a clear guiding rule or theory on which courts were making Fourth
Amendment decisions, and a lack of clarity about guiding rules makes it unclear
how future cases will be decided.

Despite the criticisms, very little empirical research has examined Fourth
Amendment issues. Instead, modern Fourth Amendment research has largely been
theoretical in scope. We focus on a few key areas within Fourth Amendment juris-
prudence that deserve more (or any) empirical attention. We start by examining
when a search or seizure becomes a Fourth Amendment issue including reasonable
versus unreasonable expectations of privacy and searching and seizing people
instead of places. Next, we focus on the warrant requirement and some exceptions
to that requirement. We turn then to the infusion of digital technology, which may
be influencing privacy notions. Finally, we examine people’s willingness to consent
to search requests and whether even subtle situational effects may have an influence
on someone’s willingness to consent to a search. We will address each of these theo-
retical and jurisprudential issues in turn, including what psychological research
there is on each. In most instances, there is no specific psychological research and
we will use this platform as an opportunity to suggest possible avenues for new lines
of work. Because the legal landscape in Fourth Amendment jurisprudence relies
almost exclusively on what nine (actually, a mere majority of five) Supreme Court
justices say, it is an area ripe for new approaches that can be informed by law-
psychology research findings.
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Search and Seizure for the Purposes of the Fourth Amendment

The Fourth Amendment applies to both searches and seizures; therefore, the first and
seemingly most simple question is whether a Fourth Amendment-invoking search or
seizure has transpired (Dworkin, 1973). For nearly 200 years, defining a search or
seizure was fairly straightforward and relied on the common understanding of physi-
cal intrusions. In fact, as late as 1928, the Supreme Court was still relying on a
concrete understanding of physical intrusion and privacy when it ruled in Olmstead
v. United States. Based on evidence obtained from a warrantless telephone wiretap,
Olmstead was convicted of bootlegging in violation of the National Prohibition Act.
Olmstead argued, unsuccessfully, that the incriminating evidence should have been
excluded at his trial because the police violated his Fourth (and Fifth) Amendment
rights. A five-justice majority of the Supreme Court disagreed, saying the wiretap
did not constitute a search and seizure under the meaning of the Fourth Amendment.
This physical notion of trespass remained for about four decades.

A Test beyond Physical Trespass: Reasonable Expectations

Justice Brandeis provided a dissent in Olmstead (1928) that focused on more subtle
and, arguably, psychological definitions of intrusion. In his dissent, Brandeis argued
that there should be no legal difference between government agents reading a sealed
letter and listening to a phone conversation. Instead of concrete and physical defini-
tions, Brandeis focused on Americans’ “right to be let alone” (p. 478). Going sev-
eral steps further, he also noted that “every unjustifiable intrusion by the Government
upon the privacy of the individual, whatever the means employed, must be deemed
a violation of the Fourth Amendment” (p. 478).

In hindsight, the Brandeis dissent provides poignant foreshadowing to Katz v.
U.S. (1967). The Supreme Court in Katz rejected the physical trespass requirement
of the Olmstead majority decision. In so doing, the Court abandoned the antiquated
Olmstead construal of the Fourth Amendment and steered the Court toward a new
understanding of Fourth Amendment rights. Although the majority opinion has
largely been ignored (Winn, 2009), Justice Harlan’s concurring opinion outlined a
two-prong test that became the basis for future legal precedent in determining if the
Fourth Amendment protections were triggered. The first consideration was whether
the individual claiming an expectation of privacy had an actual, subjective
expectation that the searched area or item was private. The second consideration
was whether that subjective expectation is one that society is willing to recognize as
reasonable (p. 361). As Dworkin (1973) notes, a search under Katz was defined not
by what the searcher does, but instead by the “justifiability of the expectations of the
person subjected to the search” (p. 335). In other words, a search only occurred if
the searchee expected privacy and such expectation was justifiable. Unfortunately,
this is an extremely difficult judgment for a police officer to make in the field, and
that difficulty is compounded because the Court did not provide a basis for deter-
mining what would be justifiable (Dworkin, 1973).
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Many academics have criticized Harlan’s standard as circuitous at best and based
on judicial decision-making whimsy. In contrast, Winn (2009) argued that Harlan’s
concurrence was much deeper and more nuanced than most critics recognize.
Indeed, Winn (2009) focused specifically on one part of Harlan’s opinion where he
wrote, “As the Court’s opinion states, ‘the Fourth Amendment protects people, not
places.” The question, however, was what protection it affords to those people.
Generally, as here, the answer to that question required reference to a ‘place’
(p. 361). With that, Harlan indirectly invoked a core social psychological principle
first introduced by Kurt Lewin (1943). That is, behavior is a function of the person
and his or her environment. In other words, privacy is situation specific. Therefore,
even though the new privacy test established in Katz focused on protecting people
rather than places, the place and situation still played an integral role in invoking the
Fourth Amendment. The Supreme Court has applied the Katz logic in a variety of
places finding that the Fourth Amendment does not apply to searches involving the
police digging through garbage at the curb (California v. Greenwood, 1988), wired
police informants (U.S. v. White, 1971), bank-maintained account records (U.S. v.
Miller, 1976), a pen register on a telephone that records the phone numbers called
(Smith v. Maryland, 1979), or the area beyond the curtilage of a home (Oliver v.
U.S., 1984). We detail later whether the Court’s assumptions in these cases match
those of laypersons.

As it turns out, most scholars believe that the Supreme Court’s “reasonable” test
ends up being anything but one simple reasonable test (Kerr, 2007). Kerr (2007)
explains that there are four distinct models for the reasonable expectation of privacy.
Even though these models are different, the Supreme Court seems to mix and match
from the four when determining whether a person has a constitutionally protected
expectation of privacy. Those four models are: probabilistic, private facts, positive
law, and policy. We will detail these below and, when relevant, describe the psycho-
logical implications for each of these models.

According to Kerr (2007) the probabilistic model relies on the chance that a per-
son would believe he had privacy in that situation. This model gets us the quintes-
sential public opinion poll view of the Fourth Amendment. That is, if we ask 100
people whether the item being searched is private, do most of them think it is?
Psychological research is well-suited to help in this model because of the skilled abil-
ity to accurately measure social norms and expectations. Additionally, psychologists
are well-versed on matters of statistical probabilities. One clear problem for this
model is the possibility that enough government intrusions could lead to people not
expecting privacy. For example, if it was known that the government was listening to
phone calls, then it would not be reasonable to expect one’s phone calls to be private.
According to Kerr (2007) the Supreme Court only relies on this model occasionally
and often rejects it.

Kerr’s (2007) second model he calls the private facts model because when the
Court uses this model, it bases the search determination on whether the information
collected is private. As such, this model moves away from how the information was
obtained and focuses on what was obtained. It focuses more on what the justices
believe to be private. The public opinion poll will not answer this question. Instead,
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psychological research on third-person versus first-person perspectives could pro-
vide empirical rationales for the justices and demonstrate that the justices’ concep-
tions of what is private are unlikely to be absolute.

Kerr’s (2007) third model, the positive law model, simply asks whether the govern-
ment had to break the law to get the information. Said another way, the government
obtaining information that is available to the general public does not violate a reason-
able expectation of privacy. Although this model does not have obvious psychological
footings, it should be noted that the government may have greater capabilities to con-
duct these legal activities. For example, one of the cases Kerr explains is that of
Florida v. Riley (1989) in which investigators observed a marijuana greenhouse while
flying a helicopter over the defendant’s property at 400 feet altitude. Although not
illegal to fly a helicopter over Riley’s house, the opportunity to do so rested on having
a helicopter, which is not especially common outside law enforcement circles.

Lastly, Kerr’s (2007) fourth model is the policy model that relies on a policy
question of whether a particular practice should fall under the warrant requirement
because of the legal and practical consequences if the practice did not fall under the
warrant requirement. This model rests on balancing between civil liberties and
unnecessarily restricting government investigations. For example, courts have bal-
anced the amount of privacy violation resulting from the use of technology to obtain
massive amounts of data about a suspect’s activities with the effect of restricting the
use of such technologies on the ability to investigate (see Kyllo v. U.S., 2001). Kerr
argues that there is no one size fits all model for Fourth Amendment jurisprudence
and having these four different models is appropriate and provides the most sensible
outcomes in each of the particular cases. For at least two of Kerr’s models, the lay
public’s opinion on the issue should play a role in judicial decisions. Indeed, we
detail next the empirical research that has addressed the lay public’s perceptions.

Slobogin and Schumacher (1993) conducted empirical research to examine what
“society is prepared to recognize as reasonable” (p. 731, citing Harlan’s concur-
rence from Katz). More precisely, the researchers sought to examine people’s
expectations of privacy for specific searched areas and in what kind of situations
people would feel restrained by police action. In so doing, the study asked partici-
pants to read 50 search scenarios similar to court cases varied as to first- versus
third-person and a description of the specific evidence being sought versus no
description. The descriptions varied from looking at foliage in a public park to a
body cavity search. For a number of the scenarios, the research findings suggest a
disconnect between the Supreme Court holdings and public opinion. The research-
ers suggest that the Supreme Court should use the research as an impetus for a new
Fourth Amendment standard that rests on how the public views the intrusiveness of
searches. In addition, the results demonstrate that when people assess the intrusive-
ness of a search, they will see a search of themselves as more intrusive than that of
a third person. Of course, a judge will always be making third-person assessments.
Further, searches were rated as more intrusive when the purpose of the search was
not articulated (i.e., no description of specific evidence sought).

Blumenthal et al. (2009) expanded and replicated the work of Slobogin and
Schumacher (1993) by utilizing multidimensional scaling and focusing on other
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dimensions of privacy beyond intrusiveness. Although their results were consistent
with the results of Slobogin and Schumacher (1993) on intrusiveness ratings,
Blumenthal and colleagues also demonstrated with their college-student partici-
pants that privacy perceptions have multiple dimensions in determinations of what
is private and reasonable. In addition, the seriousness of the crime also mattered to
the participants such that they viewed the searches as less intrusive when the crimi-
nal activity was more serious.

As noted above, the first step is determining if the search is one that falls within
the Fourth Amendment’s purview. Moving away from an actual physical trespass
requirement, the Court moved into the muddier area of reasonable expectations of
privacy in their Fourth Amendment jurisprudence. Although Kerr’s (2007) four
models described above help clarify the Court’s reasoning, what little empirical
research that has been done demonstrates a potential disconnect between the
Supreme Court and lay people’s perceptions and expectations of privacy. We turn
next to focus on searching and seizing people rather than places.

Searching and Seizing People Not Places

In contrast to searches of papers and effects, many searches are of a suspect’s body.
With the Court in Katz (1967) noting that the Fourth Amendment protects people,
not places, it would follow there would be a bubble of safety around a person’s body
protecting from searches. But, as is often the case with Fourth Amendment jurispru-
dence, the cases do not always follow intuitive logic. The Court has said that no
Fourth Amendment relevant seizure occurs when a reasonable person would feel
free to leave the interaction with the police (Florida v. Bostick, 1991). That is, not
every police seizure of a person will be unreasonable. In Bostick, the defendant was
riding on a bus from Miami to Atlanta. A short while into the trip, two police offi-
cers boarded the bus, asked Terrance Bostick for his ticket and identification, and
then asked to search his luggage. The officers found cocaine in the searched luggage
and proceeded to arrest Bostick.

At the Florida Supreme Court level, the court held that this type of police action
was an impermissible seizure. The court highlighted the fact that the officers had no
“articulable reason” for boarding the bus and questioning passengers (p. 431). The
U.S. Supreme Court reversed, noting that the officers gave Bostick the option to
refuse and the officers were not threatening (e.g., they did not remove their guns as a
“gun-wielding inquisitor” p. 432), therefore there was no seizure. Justice O’Connor,
writing for the majority, did not ignore the tight quarters of the bus, but said such
cramped confines were only one factor to be considered in determining if a seizure
occurred. The Court said that Bostick’s feeling that he was not free to leave was sim-
ply because he was a passenger on the bus and not because of the police encounter.

The dissent in Bostick seemed to rely on their basic understanding of human
nature by focusing on the intimidating nature of these bus sweeps. Specifically, the
dissent noted that they “occur within cramped confines, with officers typically plac-
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ing themselves in between the passenger ... and the exit of the bus” (p. 442). The
dissent also noted the authority reigned from the officers’ clothing, the presence of
a weapon, and the physical positioning of the officers on the bus. Both the majority
and the dissent made behavioral assumptions about how free a person would feel to
leave or to end the police encounter; in both instances, they focused on the behav-
iors of the law enforcement agents.

In addition, the Supreme Court has developed a particular set of standards for
body searches starting with the case of an Ohio detective suspicious of three men in
downtown Cleveland, Ohio (Terry v. Ohio, 1968). After watching John Terry and
two others appear to “case” a store for a “stick-up,” the officer approached the three
men, patted down the outside of Terry’s clothing, and felt a pistol on Terry. Terry
was charged with carrying a concealed weapon. The Supreme Court held that there
was no Fourth Amendment violation and the weapon need not be excluded from
evidence. The Court articulated that the Fourth Amendment applied even when
there is no formal arrest. The Fourth Amendment is triggered “whenever a police
officer accosts an individual and restrains his freedom to walk away” (p. 16).
Additionally, a patting down of the outside of a person’s clothing is a search. The
question then became whether this search and seizure violated the defendant’s
rights. As such, the Court highlighted that the police action was “swift ... . on-the-
spot” (p. 20) and therefore did not fall under the warrant requirement, but rather the
determination was whether the police action was an unreasonable search and sei-
zure. The Court balanced the government’s interest in crime control and the officer’s
safety against the intrusion of a search. For the Court, the scale tipped toward pro-
tecting the officer such that police can conduct what is now called a “stop-and-frisk”
or Terry stop when police have a reasonable suspicion of criminal activity; to do so
the police need not have probable cause to arrest. The Court’s analysis focused on
the fact that the officer in the Terry case was not searching to gather evidence, which
would have made it unreasonable, but rather, was searching for other purposes such
as protecting the police officer’s own safety.

Once again, the Court seems to rely on very specific case facts in their decision
making while ignoring psychological factors and making behavioral assumptions
that may not be accurate. For example, Carbado (2002) argues that the suspect’s
perspective and personal characteristics such as race are important factors excluded
from the Court’s analysis in Bostick. Indeed, Carbado explains that ‘“racial
vulnerability” (p. 977) leads to more police encounters for people who are Black
and therefore they are likely to react differently to these encounters. Although the
majority in Bostick did not note the race of either Bostick or the officers, Bostick
was Black and the officers were White. O’Connor and the majority indicated that
the officers’ behavior was routine and not coercive, but Carbado argues that
Bostick’s race creates an underlying circumstance that fundamentally changes the
interaction for him. Similarly, in Immigration and Naturalization Service (INS) v.
Delgado (1984), where INS officers surveyed Latina/o workers at a garment fac-
tory, the Court held that a seizure did not take place. Again, according to Carbado,
the Court did not consider how race would contribute to the experience and change
the situation for those being questioned. Other legal scholars make similar arguments
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relying on the disproportionate number of traffic stops minorities endure compared
to nonminorities (MacLin, 1998; Thompson, 1999).

Although we know of no empirical research that has yet examined the influence
of race on defining whether a Fourth Amendment search or seizure has occurred,
research in other areas would suggest that race of the suspect plays a role in whether
someone felt free to leave and free to deny consent. For example, Najdowski (2011)
examined the effect of stereotype threat in Black suspects falsely confessing. In
short, the fear of confirming a negative stereotype about one’s group can lead to an
increase in stereotype-confirming behaviors. As Najdowski notes, stereotype threat
increases anxiety, physical arousal, cognitive load, and self-regulatory efforts.
Although Najdowski was comparing the similar effects of stereotype threat to that
of deception, it is clear that the effects of stereotype threat can have a real impact on
how suspects interpret a situation and understands whether they are free to leave.

For almost two centuries, a Fourth Amendment search or seizure was defined in
concrete ways relying on the physical dimensions of police activity. Although the
Court has drifted from that focus somewhat by broadening the definition of intru-
sion, the justices have not fully embraced in their analyses the more nuanced psy-
chological effects. There are glimmers the Court may move in that direction in the
future. For example, the Bostick dissent detailed above highlighted in their seizure
determination the cramped physical surroundings and their potential effects on how
the suspect would interpret the situation. These types of questions from the Court
(even if only in the dissent at this point) provide a call for law-psychology research
to determine more nuanced definitions of a search or seizure.

Warrant Requirement

The plain language of the Fourth Amendment provides a warrant requirement based
on probable cause. Although there is an academic debate about whether “reason-
ableness” was meant to apply to the whole amendment or only the second clause
(Amar, 1994), the Fourth Amendment is generally regarded as two separate clauses:
the Warrant Clause and the Reasonableness Clause. Historically, the Supreme Court
focused on the Warrant Clause as the main crux of the issue (Sundby, 1994). So it
would seem that once we establish there is a Fourth Amendment invoking search or
seizure then there must be a warrant. Simply put, it is impossible to achieve agree-
ment about this requirement beyond accepting that some of the time there will be
some sort of warrant requirement. The Supreme Court’s attention to the warrant
requirement is anything but clear. The Court examined the warrant requirement in a
1948 case that involved illegal distilling and a search following an arrest (Trupiano
v. U.S.). Waving high the flag of a warrant requirement, the five-Justice majority
held that the evidence seized had to be excluded because the officers had ample
opportunity to obtain a search warrant but did not do so. In so deciding, the Court
noted that the point of the Fourth Amendment was to ensure that “the right to search
and seize should not be left to the mere discretion of the police, but should as a
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matter of principle be subjected to the requirement of previous judicial sanction
wherever possible” (pp. 709-710). The requirement was said to be at the “very
essence” of the Fourth Amendment (p. 710).

With such a strong declaration in Trupiano (1948), it would seem warrants must
be widely and broadly required. Although that seems the likely outcome, a case 2
years later heard by a Court that included a couple of new Justices involved a man
selling forged postage and overturned Trupiano. In U.S. v. Rabinowitz (1950) the
Fourth Amendment warrant requirement got sidelined after the Court declared war-
rants unnecessary if a search is reasonable and conducted during a lawful arrest.
What, then, does “reasonable” mean? The Court in Rabinowitz says that there is no
“fixed formula” (p. 63) for determining reasonableness and that always requiring a
warrant is not a good solution. Instead, the Court held the facts and circumstances
of the particular case would determine reasonableness. In the case, Rabinowitz was
arrested in his small office, and the office was searched when he was arrested. For
Rabinowitz, the reasonableness of the office search rested on the fact that the arrest
was valid, that the search occurred as part of the arrest, and that the area searched
was public and small enough to be under the control of the defendant.

Many legal scholars have discussed the warrant requirement and reasonableness.
Davies (2008) advocates that the Fourth Amendment Framers did not separate the
warrant requirement from the reasonableness requirement. According to Davies, the
Framers were most concerned with the general warrants that were commonly used
by the British at the time and to them, any search or seizure made pursuant to a
general warrant was unreasonable. As such, Davies argues that the Framers would
have never considered that the reasonableness standard would be used to conduct
warrantless searches and the Framers would not have been able to fathom a world
where warrantless searches were so commonplace. In contrast, Stuntz (1991, 1995)
argues that a warrant requirement is an aberration in our legal culture because pre-
screening of conduct is more costly than a review after the conduct has taken place.
In other words, it is more cost effective and efficient to only review offending con-
duct rather than pre-screen for offending conduct. Further, Stuntz (1991) argues that
a warrant is less fair because defendants have no representation during a warrant
request, whereas they would during a suppression hearing.

In contrast to Stuntz (1991), Slobogin (1991) proposed a new system for Fourth
Amendment jurisprudence that was intended to guide police in their decision making
by requiring pre-authorization. Slobogin’s basic premise is that the government agent
would have to obtain third-party authorization prior to any nonemergency search or
seizure. That third-party decision should then be guided by the proportionality prin-
ciple such that the level of certainty to authorize a search should be relatively propor-
tional to the intrusiveness of the search or seizure. One caveat to Slobogin’s proposal
is that it was based in a time before modern, instant communication. Slobogin notes
his new system would work by having one police officer wait with the car while the
other officer took the suspect to the station to obtain a warrant. Of course, today it
would be possible to have more instant approval through electronic communication.

The two proposals set forth by Stuntz (1991) and Slobogin (1991) set up an inter-
esting empirical comparison question. Which option would lead to fewer unreason-
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able intrusions on privacy — a more universal warrant requirement (Slobogin, 1991)
or the threat of suppression hearings (Stuntz, 1991)? Empirically this could be
examined predictively from both the first- and third-person perspective. Of course,
one basic question is what the public believes is private. This question seems to be
evolving rapidly with each new technological advancement.

Expectations of Privacy in the Digital Age

One particularly important and timely context for Fourth Amendment jurisprudence
is that of online communication and data storage. Supreme Court justices from just
a few decades ago could have never imagined the scope of communication and data
available today. When balancing the government’s intrusion against its interest in
conducting the search, some distinctions arise between outside or inside spaces
(e.g., out in the open versus inside a suspect’s home) (Kerr, 2010, 2012). But, as a
searched item becomes more technological and virtual, the outside versus inside
distinction is increasingly blurred. Does a person have a reasonable expectation of
privacy to a picture on their laptop in the same way they would if the picture was
inside their home? For instance, is a laptop sitting open at a restaurant searchable
because it is in “plain view”? What if an incriminating picture was a desktop image
(Bector, 2009)? Do the laptop’s privacy and password settings matter? Despite how
individuals may answer, at least one court held that a suspect did not have a reason-
able expectation of privacy when police officers were able to view passwords on a
computer screen over the suspect’s shoulder (U.S. v. David, 1991). Indeed, pass-
word protection on a device is not dispositive, but only one factor considered in
determining reasonable expectations of privacy (U.S. v. Barrows, 2007). Clearly, the
inside versus outside distinction provides very little guidance with technology and
the area seems ripe for empirical contributions. In addition, it seems the Court is
moving away from relying on reasonable expectations because of the fear of how
much and how efficiently information can be obtained with the use of technology.
The Supreme Court seemed particularly concerned with the efficiency of data
collection in Kyllo v. U.S. (2001) when they held that obtaining data from thermal
imaging was a search for the purposes of the Fourth Amendment. Government offi-
cials used thermal imaging outside Danny Kyllo’s home to measure the level of heat
emitting from his home. He was suspected of growing marijuana, the growing of
which emits a large amount of heat. The officials used the imaging device from a
public vantage point and only measured heat levels—no pictures, conversations, or
other human activities. Because the results showed a great deal of heat coming from
Kyllo’s house, the officers obtained a search warrant to search his home for mari-
juana growing, which they did find. Kyllo argued the thermal imaging was an
unlawful search and the Supreme Court agreed, noting that the officials did not have
a search warrant when they used the thermal imaging device. The Court also noted
that the thermal imaging device is not something commonly available and that con-
tributes to the unreasonableness of the search. Justice Scalia seemed particularly
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concerned with the future technology that could be even more invasive than the
thermal imaging device used on Kyllo’s house and that the Fourth Amendment is
particularly protective of the inside of the home.

With Kyllo (2001) there is a clear fear for what technology could do and how
much information could be gleaned easily from a person’s home with such technol-
ogy. It seemed to provide a circle of protection around the home and not anything
else, but United States v. Jones (U.S. v. Jones, 2012) demonstrates that the concern
in Kyllo may have been less about the home and more about the technology. In the
course of investigating Antoine Jones for narcotics violations, the police placed a
Global Positioning System (GPS) device on Jones’s car. They did so without obtain-
ing a warrant beforehand and monitored Jones’s movements for 24 hours per day for
4 weeks. Eventually, Jones was arrested for his involvement with possessing and
distributing cocaine. His case made its way to the Supreme Court to determine if
installing and using a warrantless tracking device on a car violates the defendant’s
Fourth Amendment rights.

In a departure from their lack of protection of cars on public roads (U.S. v. Knotts,
1983), the Supreme Court majority held that installing the GPS tracker was a tres-
pass and therefore a search. Although the majority opinion in Jones stayed on the
high ground of trespass, Justice Alito’s statements during oral arguments foreshad-
owed his concurring opinion. Similar to the fear present in Kyllo, Justice Alito
stated, “You know, I don’t know what society expects and I think it’s changing.
Technology is changing people’s expectations of privacy. Suppose we look forward
10 years, and maybe 10 years from now 90% of the population will be using social
networking sites and they will have on average 500 friends and they will have
allowed their friends to monitor their location 24 hours a day, 365 days a year,
through the use of their cell phones. Then—what would the expectation of privacy
be then?” (p. 44). Following this line of reasoning, the concurring opinion written
by Justice Alito focused on the duration of the surveillance and contrasted the short-
term monitoring with the month-long monitoring that occurred in Jones, saying that,
“short-term monitoring of a person’s movements on public streets accords with
expectations of privacy that our society has recognized as reasonable” (p. 934). He
went on to write, “the use of longer term GPS monitoring in investigations of most
offenses impinges on expectations of privacy. For such offenses, society’s expectation
has been that law enforcement agents and others would not ... secretly monitor and
catalogue every single movement of an individual’s car for a very long period”
(p- 934) Justice Sotomayor also wrote a separate concurrence and rather than focus-
ing on how long the monitoring occurred, focused on the efficiency with which any
government monitoring can “ascertain, more or less at will, their political and reli-
gious beliefs, sexual habits, and so on” (p. 925) of the people being monitored.

The concurring opinions in Jones hinted that the Court was moving toward
adopting what Kerr (2012) has called the “Mosiac Theory” of privacy. In previous
cases, courts had considered each action taken by the police as part of a search inde-
pendently. In Jones, the concurring opinions introduced the idea that a series of
police actions could be considered a search when considered together, even if each
individual action would not rise to the level of a search. Such a “mosaic” of infor-
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mation creates a picture of the suspect’s activity that each individual search would
not provide independently. However, as Kerr (2012) notes, in the past the practice
of bringing together many sources of nonsearch information was considered appro-
priate and “good police work™ (p. 328). Additionally, it is unclear what level of
aggregation will offend the Court’s sensitivities. Justice Alito said that the Court
“need not identify with precision the point at which the tracking of this vehicle
became a search, for the line was surely crossed before the 4-week mark™ (p. 13).
He went on to concede that other cases may be more difficult to decide, but failed to
explain where a line might be drawn. Additionally, the Court did not provide any
information about what level of aggregation was needed to trigger the exclusionary
rule. Of course, changing technologies will forever continue to complicate the
Court’s job as developing technologies quickly outpace our court system.

Once again, the Court seemingly departed from long-standing Fourth Amendment
precedent in Riley v. California (2014) because the case involved technology. Since
the 1969 case of Chimel v. California, police have been permitted to search without
a warrant the body and area where the suspect may reach in order to protect material
evidence or the officer’s safety. This rule is generally referred to as the search inci-
dent to a lawful arrest, as discussed above as an exception to the warrant require-
ment. The Riley case was a consolidated case of two separate cases (Riley v.
California, 2014 U.S. v. Wurie, 2013) involving police searches of cell phones inci-
dent to a lawful arrest. In separate situations, Riley and Wurie were being arrested,
and in both cases the contents of their cell phones were searched without a warrant
as incident to the arrest. In Riley, The Supreme Court noted that once the cell phone
was determined not to be a threat to the officer’s safety there should be no further
searching. The Court was further unsympathetic to police desires to preserve mate-
rial evidence stored on a phone. Instead, the Court called modern cell phones the
“privacies of life” (p. 2495). What seemed to create the most consternation for the
Justices was the vast amount of information available on modern cell phones.

In a sense, the Supreme Court seems to be trying to protect citizens from them-
selves. As the quote from Alito above notes, people’s expectations are changing and
that could mean that they have very little expectation for privacy. For example, many
people use their cell phones as a way to let their friends and others know where they
are and what they are doing, thinking, and eating. The Supreme Court seems uncom-
fortable letting the changing tides dictate what should be considered private. This
shift effectively takes the power of determining privacy away from the public and into
the hands of nine or fewer justices. How are the police who engage in searches to
know what behaviors are appropriate? In today’s society, more than ever before, com-
munication is much less about a specific place or even a specific person. No longer
are we concerned with letters through the mail and phone calls in phone booths, but
the “cloud” around us that contains millions and millions of highly private bits of
data. Should all searches and seizures be subject to a warrant requirement?

Slobogin (2013) argues a statutory provision is key to addressing the mire of
technology that will continually confound at a rate much more rapidly than Court
decisions. His proposed statutory language starts by saying that a search is “an
effort by government to find or discern evidence of unlawful conduct” (p. 17). He



132 E. M. Brank and J. L. Groscup

then distinguishes a targeted (i.e., focused on a specific person or place) versus a
general (i.e., not about a specific target) search. In Slobogin’s definition of a search
he does not distinguish between searching with and without technological aid. He
equates a search of a file drawer of papers as the same as a search of computer files.
Although Slobogin details quite specifically the warrant and court order require-
ments for a search, he still provides a consent exception in his statutory language.
We address at length below the issue of people consenting to searches, but it is
important to note here that the vast majority of people consent to searches when
asked. Should that be of concern as we consider the possibility of legislative lan-
guage regarding searches? Should we be concerned that the over-sharing of life
details through technology may even increase a person’s willingness to consent?
Slobogin does a thorough job codifying what the Court seemed to be limping toward
and addressed the sticky nature of courts deciding privacy issues related to technol-
ogy; however, the proposed statutory provision still provides a consent exception
and as we will detail below, people’s willingness to consent to search requests may
be among the greatest threats to privacy rights.

Law Enforcement Dogs: A Special Type of Searching
“Technology”

Law enforcement dogs are a key aspect to many criminal investigations. Dogs can
be trained to detect and alert to the presence of many different items, including most
commonly drugs, explosives, and cadavers. Bomb-sniffing dogs are often used in
airports and large public events to protect the public’s safety. Bomb- and drug-
sniffing dogs also are often used to identify people engaged in illegal behavior. In
the past, the Supreme Court has determined that dog sniffs in a variety of situations
are not searches (City of Indianapolis v. Edmond, 2000; Illinois v. Caballes, 2005;
U.S. v. Place, 1983), and therefore they do not require probable cause to conduct. In
Place, the Court determined that a dog sniffing for drugs does not invade a legiti-
mate privacy interest because a dog only detects illegal contraband that is hidden
from view, and people do not have a legitimate privacy interest in illegal material.
In Edmond and Caballes, the Court determined that a dog sniff is not a search and
does not invade privacy when conducted during a traffic stop. However, a frequently
used means of obtaining probable cause to search is a “sniff” for the presence of
illegal materials by a law enforcement dog, and the sniff itself requires little justifi-
cation. When a dog alerts to illegal substances, this alert can be used as probable
cause to justify a search. Therefore, law enforcement dogs are an important tool for
the police to identify otherwise invisible illegal behavior.

The Supreme Court has recently placed some limitations on the use of drug-
sniffing dogs in cases that raise interesting psychological questions. In Florida v.
Jardines (2013), the Court determined that a dog sniff conducted in the space around
a house constituted a search requiring a warrant. In Jardines, the police had an offi-
cer walk up to the front door of a house for which they received an anonymous tip
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that the house was being used to grow marijuana. An anonymous tip is not sufficient
information on its own to conduct a warrantless search (Florida v. J.L., 2000) or
obtain a search warrant ({/llinois v. Gates, 1983). When the dog approached the front
door, it alerted to the presence of marijuana, and the police used the evidence of the
dog’s alert to obtain a warrant to search the house. The Supreme Court was asked to
consider whether a dog sniff in this circumstance was itself a search requiring a war-
rant. The Court ruled that this particular dog sniff was a search because it trespassed
onto the property, or more specifically encroached on the “curtilage” around the
house. However, the Court did not expand their ruling beyond the area immediately
surrounding the house, and it did not address how issues that have been raised in
past dog sniff cases might differ for a house sniff, such as privacy expectations,
embarrassment, anonymity, government interest, and public safety.

In another recent case, the Court addressed the reliability of drug sniffing dogs
(Florida v. Harris, 2013). In Harris, the Court considered whether the reliability of
the dog could impact the validity of any subsequent searches based on the dog’s
alert. The Court considered the relative impact of training quality, testing accuracy,
field accuracy, and certification on the validity of a dog’s alert to illegal substances
in the field. Rules regarding certification and training vary widely by jurisdiction.
The Court determined that training quality and testing accuracy were the most
important determinant of a dog’s reliability, with certification and field accuracy
being less important. This case raised questions about how perceptions of the accu-
racy of a law enforcement dog can potentially impact people’s feelings of their pri-
vacy being invaded during a dog sniff.

The Supreme Court also has considered whether the circumstances under which
a dog sniff occurs at a traffic stop make the sniff unreasonable. In the past, courts
have ruled that asking a driver to exit the vehicle, asking “off-topic” questions, and
conducting a dog sniff of the vehicle are not intrusive and do not require reasonable
suspicion to conduct during a traffic stop. For example, the Court ruled that a dog
sniff conducted during a traffic stop is not an unreasonable search or seizure in
llinois v. Caballes (2005). In U.S. v. Rodriguez (2014), the Court considered whether
holding a person after the completion of a traffic stop to wait for a dog sniff is more
than a de minimis intrusion requiring at least reasonable suspicion. Rodriguez was
pulled over for a traffic violation by a K-9 unit, and a ticket was issued. The police
officer asked if his dog could sniff the car, and Rodriguez said no. The officer detained
Rodriguez for 7-8 minutes until another officer arrived, at which time the dog sniffed
the car and alerted to the methamphetamine that was later found when the car was
searched based on the alert. Rodriguez’s detainment after the ticket was issued to
perform the dog sniff was found to be acceptable by the trial court and by the lower
appellate courts. The Supreme Court ruled that a traffic stop cannot be extended to
conduct a dog sniff without reasonable suspicion. However, the Court did not deter-
mine whether reasonable suspicion was present in this case or provide any guidance
on reasonable time limits for a dog sniff co-occurring with a traffic stop.

In sum, courts have determined that dog sniffs are not searches requiring probable
cause to conduct, unless they are conducted within the curtilage of a home. However,
there has been little empirical research examining what factors impact expectations
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of privacy for dog sniffs. Slobogin and Schumacher (1993; described above) included
as one of their 50 court case scenarios that participants rated for intrusiveness, a case
involving a dog sniffing a person’s body for drugs. Although the Court has held that
a dog sniff does not constitute a search, participants ranked the dog sniff scenario as
equally intrusive to a “frisk,” which the Court has ruled to be a search. Therefore,
there appears to be some disagreement between people’s expectations of privacy in
a dog sniff situation and how the Court views privacy and dog sniffs.

Addressing the issues raised by the Supreme Court decisions in Jardines and
Harris, some research has been conducted on the location of the search and the
accuracy of the dog. Research on actual dog sniffs has demonstrated the problem
with field accuracy addressed by the Court in Harris, finding that dogs are only
around 50% accurate in the field (Hinkel & Mahr, 2011). Some research also has
been conducted on how perceptions of dog sniffs can be influenced by the accuracy
of the dog and the location of the sniff. Bambauer (2012) conducted a survey of law
students about privacy expectations during dog sniffs and whether they thought a
dog sniff was a search in various situations. Participants read scenarios in which the
dogs were either drug-sniffing, bomb-sniffing, or cadaver-sniffing. Within the mul-
tiple scenarios presented to the participants, the accuracy of the dog (100, 99, or
90%) was varied, and the location of the sniff was varied (car or home). Drug-
sniffing dogs were perceived as more invasive than bomb- or cadaver-sniffing dogs,
and this perception of invasiveness increased as the accuracy of the dog decreased.
Participants were more likely to think the dog sniff was a search when the sniff
target was a house compared to a car (Bambauer, 2012).

Bambauer (2013) also surveyed laypersons about invasions of privacy by dog sniffs.
Participants were presented with a dog sniff scenario in which the dog was either sniff-
ing for drugs or cadavers. The dog’s field accuracy also was varied (100% accurate,
99%, or 90%). Similar to the results from law students in Bambauer (2012) laypersons
felt the drug-sniffing dogs were more invasive than the cadaver-sniffing dogs, and the
invasiveness increased as the accuracy of the dog decreased. The less accurate the dog
was, the more invasive the sniff was perceived to be (Bambauer, 2013). Overall,
Bambauer’s research indicates that the context of the search and the perceived or actual
accuracy of the dog can affect perceptions of privacy and intrusiveness.

In our own research on perceptions of dog sniffs, we have found results similar
to Bambauer on the effect of the location searched and accuracy of the dog on per-
ceptions of intrusiveness. In one study, we presented participants with vignettes in
which the location of the search was varied to be either a home, apartment, hotel
room, office, car during a traffic stop, luggage at an airport, or compartment on a
train. Similar to Bambauer and consistent with the Court’s ruling in Jardines, we
found that sniffs by drug dogs of a home were perceived as more intrusive and more
likely to be a trespass than searches of all other locations (Groscup, Rivera, Hoetger,
& Brank, 2014). However, we also found that people expect the same amount of
privacy for their cars and their homes, which is contrary to the Court’s reasoning
that a dog sniff of a car during a traffic stop does not violate perceived privacy. In a
second study, we presented participants with a vignette about a traffic stop similar
to the Harris case facts in which we varied the training, certification, and accuracy
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during testing of a drug-sniffing dog (Rivera & Groscup, 2014). Contrary to
Bambauer’s results, none of those factors affected the perceived intrusiveness of the
dog sniff. However, good training, up-to-date certification, and higher levels of
accuracy did increase perceptions that the dog was reliable and that the dog’s alert
indicated the presence of drugs (Rivera & Groscup, 2014). Taken together, this
small body of extant research indicates that the Court’s reasoning about the intru-
siveness of dog sniffs may differ from laypersons’ perceptions.

Overall, the Supreme Court in addressing law enforcement dogs has focused on
the potential limits on the use of dog sniffs without a warrant. Although some
research investigating perceptions of dog sniffs has been conducted, there are many
psychological implications of the various uses for law enforcement dogs that could
be further researched. For example, we know little about how privacy is perceived
in the wide variety of dog sniff situations. We also know little about what makes a
dog sniff intrusive enough to be a search. Similarly, we do not know whether the
presence of a dog will make people more likely to consent to a search request.
Research on these topics could assist courts in assessing the intrusiveness of these
techniques and the voluntariness of the consents.

Consent Searches

As already noted, a search must be reasonable and ordinarily must be accompanied
by a warrant to be valid; however, a search will not violate the Fourth Amendment
if the official obtained consent to search (Schneckloth v. Bustamonte, 1973). Police
officers do not need probable cause nor do they need to meet any legal standard to
request consent to search. They can ask to search anyone at any time. A consent
search will be valid, so long as the consent was voluntarily given. Voluntariness is
determined by examining all of the facts of the case — the “totality of the circum-
stances.” That is, courts are to consider the situational and person variables that
were present at the time of the consent to determine whether the consent was volun-
tary — not coerced “by explicit or implicit means, by implied threat or covert force”
(Schneckloth v. Bustamonte, 1973, p. 228; U.S. v. Drayton, 2002).

In assessing the “totality of the circumstances,” courts have focused on whether
a reasonable person would understand that he or she had the right to refuse (U.S. v.
Drayton, 2002) or that he or she had the freedom to deny consent and terminate the
police encounter (Florida v. Bostick, 1991; see Brendlin v. California, 2007 for a
similar standard for perceived freedom in the seizure context). Therefore, whether
the defendant reasonably felt free to say “no” and knew refusing consent was an
option are among the many important factors in determining voluntariness
(Schneckloth v. Bustamonte, 1973; U.S. v. Drayton, 2002; see Nadler, 2002; Tiersma
& Solan, 2004; Kessler, 2009 on the related issue of seizures). Whether a person is
in custody, the number of police officers present, and the emotional state of the
suspect are all factors the courts have considered as part of the totality of circum-
stances (LaFave, Israel, King, & Kerr, 2009), but courts have not determined that
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any situational or personal factor makes consent per se voluntary or coerced.
Historically, courts are generally prone to find that consents are given voluntarily, in
the absence of police misconduct (Sutherland, 2006).

Research on Consent Searches

Even though consent searches are likely occurring on a daily basis (Lichtenberg,
2004a), very little research has examined factors affecting consent to search. Some
research on police data regarding actual consent searches provides a sense of how
the police and the searchee generally behave in a consent search and whether the
search results in the discovery of evidence. Lichtenberg (2000) did a retrospective
examination of individuals who had experienced a law enforcement request to
search their vehicles. Lichtenberg found that 90-95% of individuals in the study
consented to the search. Consistent with previous research on obedience to author-
ity, the participants in the study often reported that they thought the law enforce-
ment officer would have searched the automobile even in the absence of consent or
that there would be punishment repercussions if they did not consent to the search.
Such retrospective explanations provide unique insights into the minds of people
who have consented to a search, but they suffer from the traditional hindsight bias
issues that are always at work when asking someone to remember why they behaved
a certain way (Lichtenberg, 2000). Importantly, the discovery of illegal contraband
appears to occur in very few consent searches (Lichtenberg, 2000; Lichtenberg &
Smith, 2001). Review of actual consent searches indicates that illegal items are
found in 10% or less of these searches (Lichtenberg & Smith, 2001). This research
also indicated that consent search requests are becoming more common over time,
and the percentage of searches resulting in the discovery of illegal items is going
down over time, potentially calling into question the effectiveness of consent
searches as a law enforcement tool (Lichtenberg & Smith, 2001). Overall, this
research provides a general picture that consent requests are made frequently by the
police, searchees consent to these requests almost all of the time, and illegal evi-
dence is obtained in very few of these searches.

Because there is little research on the behavior and perceptions of the police and
of the searchee in actual consent searches, research findings on the voluntariness of
confessions provides information on an analogous situation indicating that there
may be more coercion present in consent searches than is readily obvious. Assessing
the voluntariness of consent to search is analogous to the assessment of the volun-
tariness of confession because the standards used for the evaluation of consent
searches are borrowed from the courts’ evaluations of confessions (Simmons, 2005;
but see, Schneckloth v. Bustamonte, 1973 for the Supreme Court’s differentiation of
the situations) and because both situations involve relinquishing rights and poten-
tially providing the police with self-incriminating evidence (Simmons, 2005).
Providing consent to a search is similar to speaking during an interrogation. In both
situations, the person being approached by the police are giving up their
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Constitutional rights to either not provide evidence against yourself or to not be
searched (Kagehiro, 1990). In a custodial interrogation, Miranda rights are trig-
gered. In order to speak with a suspect for whom these rights have been activated,
the police must demonstrate — often by a signed form — that the suspect has know-
ingly and intelligently waived his or her rights. In consent searches, there is no simi-
lar requirement of waiver or established rules about how to conduct a consent
search.

Much more research has been done on interrogations and confessions, the review
of which is beyond the scope of this chapter. However, the confessions literature can
be helpful in understanding some of the factors at work in a consent search. The
large body of confessions research has demonstrated that false confessions can be
coerced and that those false confessions can be very difficult to distinguish from
true, voluntary confessions (see Kassin et al., 2009; Kassin & Gudjonsson, 2004;
Russano, Meissner, Narchet, & Kassin, 2005). This research has uncovered factors
that can increase coercion to confess in an interrogation whose coercive nature is
more obvious, such as physical abuse. However, it also has uncovered other factors
whose coercive nature was less obvious to courts prior to research indicating their
coercive effects, such as the use of minimization techniques. Research on the under-
standing of Miranda warnings indicates that the language of the warnings is poorly
understood, that juveniles have less understanding of Miranda language, and that
the implications of waiving Miranda rights are poorly understood (see Kassin et al.,
2009 for a review). Just as research on the less apparent sources of coercion in inter-
rogations has assisted courts in assessing the voluntariness and validity of confes-
sions, research on the factors creating coercion in consent searches may assist the
courts in assessing the voluntariness of consent under the “totality of the circum-
stances” standard.

Although it is not plentiful, there is some extant research on consent searches
that also could help courts make determinations about voluntariness in consent
search situations. Some of that research has focused on the impact of warnings that
refusal is an option similar to Miranda warnings about the right to remain silent. As
stated previously, the freedom to leave, knowledge of rights, and warnings about
these rights have been considered by courts in consent search cases. Even though
knowledge may be important, the Supreme Court has clearly rejected the require-
ment of a warning to an individual that she could deny consent, saying such a warn-
ing “would, in practice, create serious doubt whether consent searches could
continue to be conducted” (Schneckloth v. Bustamonte, 1973, p. 227; see also Ohio
v. Robinette, 1996). The Court was concerned that police would no longer conduct
consent searches if required to provide a warning, thus losing a valuable investiga-
tive tool. Nonetheless, some states do require warnings (State (NJ) v. Johnson, 1975;
State (WA) v. Ferrier, 1998). For example, Washington State requires that police
inform searchees that they can refuse consent, can revoke consent at any time, or
limit the scope of consent (State v. Ferrier, 1998).

Some research regarding the effects of knowledge of rights and warnings regard-
ing rights during a consent search has been conducted, largely indicating that warn-
ings do not reduce the frequency of consent. Field research comparing the use of
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consent searches by police with and without warnings in Ohio indicates that police
may be even more likely to request consent to search when required to warn
(Lichtenberg, 2004a). Other field research demonstrates that people are likely to
consent regardless of guilt, warnings do not decrease consent, and people believe
police will retaliate or search anyway if consent is denied (Lichtenberg, 2000,
2001). Experimental research indicates that laypersons’ knowledge about consent
searches might be quite low. Kagehiro (1988) found that over 90% of people claim
to understand what a consent search is and that a warrantless search cannot be con-
ducted without consent. However, only half of the participants understood that con-
sent could be withdrawn or limited, and only a quarter of participants knew that the
police did not have to warn the consenter about his or her rights in a way similar to
a Miranda warning (Kagehiro, 1988). Our own research is consistent with these
previous results. Our results over several studies indicate that people lack knowl-
edge about consent searches in general and about their own rights within that situa-
tion (Wilson, Brank, Groscup, & Marshall, 2015). We also have found that having
knowledge and being warned do not reduce consents in an actual search situation
(Brank, Groscup, Hoetger, Wiley, & Haby, 2015) or perceptions that a searchee
would consent (Groscup, Brank, Roizin, Gold, & Sachs, 2015). However, warnings
might increase a consenter’s perceptions of the voluntariness of his or her consent
(Brank et al., 2015) or the perception that someone else’s consent was voluntary
(Groscup et al., 2015).

Research also has been conducted on how laypersons believe they would act dur-
ing a police encounter in the Fourth Amendment arena. Kessler (2009) investigated
laypersons’ perceptions of how they themselves believed they would feel if
approached by the police in the context of a “seizure.” Kessler found that the major-
ity of survey respondents believed they would not feel free to leave if asked questions
by a police officer either on a sidewalk or on a bus, although actual behavior in a
seizure situation was not tested. Individual differences affected respondents’ reac-
tions to the seizure situation. Women and younger respondents were less likely to
think they would feel free to leave than male and older participants, but no differ-
ences in responses were found based on race, income, knowledge of the freedom to
leave, or experience with the police (Kessler, 2009). Taken together, these studies
indicate that people may be entering the consent search situation feeling little free-
dom and that knowledge of rights may not change their consent decision regardless
of the presence of warnings.

Most of the remaining research on consent searches to date has focused on how
laypersons perceive the voluntariness of someone else’s consent (Kagehiro, 1988;
Kagehiro, 1990; Kagehiro, Taylor, Laufer, & Harland, 1991). Psychological biases
existing in other aspects of criminal law decision making have been demonstrated in
judgments about consent decisions and perceptions of consent voluntariness, such as
the Actor-Observer Effect and Hindsight Bias. Several studies have demonstrated
biases in the perceptions of the amount of coercion in a consent search consistent with
the Actor-Observer Effect (Kagehiro, 1988; Kagehiro, Taylor, Laufer, & Harland,
1991). In the Actor-Observer Effect, people and situations are theoretically perceived
differently from the first-person perspective (the perspective of the person in the
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situation — the Actor) and from the third-person perspective (the perspective of the
person observing the situation — the Observer). The reasons for behavioral choices
tend to be attributed to the situation by the Actor, and they tend to be attributed to the
characteristics of the person by the Observer. In the consent search situation, this
means that the searchee may attribute consent or any coercion in that consent to the
actions of the police officer, and the person judging the voluntariness of the consent
(the police or the judge) may attribute consent as being the choice of the searchee
(Kagehiro, 1988). In other words, perceptions of consent voluntariness may differ
dramatically between the person providing consent and the person later judging
whether that consent was voluntary or not. Kagehiro (1988) found results consistent
with the Actor-Observer Effect. When presented with a vignette about a consent
search situation, observers overestimated the likelihood that a consenter would try to
request more information from the police, and observers overestimated a consenter’s
freedom to revoke consent (Kagehiro, 1988). In our own research and across several
studies, we presented participants with vignettes of consent search situations and
measured participants’ perceptions of those situations from the perspective of the
Observer and from the perspective of the Actor (Brank et al., 2015; Groscup et al.,
2015). Consistent with the Actor-Observer Effect, we found that consent was per-
ceived as less coerced and more voluntary from the Observer’s perspective. These
findings, taken together, have implications for the legal system because the courts
have to determine after the fact whether the consent was voluntary or not if the valid-
ity of the search is challenged. As Kagehiro (1988) noted, the individuals in charge of
evaluating the voluntariness of consent, judges, are always doing so from an observ-
er’s standpoint, which could mean that consent voluntariness is being overestimated
by the courts. For example, perspective of the judge could be likened to the perspec-
tive taken by cameras filming a suspect providing a confession. As Lassiter, Diamond,
Schmidt, and Elek (2007) describe, when a video recorded confession only focuses on
suspect rather than other points of view, the confessions are seen as more voluntarily
given and the suspects seen as more guilty. This is potentially similar to a consent
recorded by a police officer’s body camera. The perspective recorded will inevitably
be one-sided and focused on the suspect. Further research is obviously needed.
Research has also demonstrated Hindsight Bias in the evaluation of searches.
Hindsight Bias, sometimes referred to as the knew-it-all-along effect is the tendency
to view actions as predictable after they have occurred (Fischhoff, 1975). For police
searches, the level of coercion and misconduct is perceived as less when evidence
of guilt is found than compared to when such evidence is not found (Casper,
Benedict, & Kelly, 1988; Robbennolt & Sobus, 1997). Casper et al. presented mock
jurors with a description of a civil suit resulting from a search in which the evidence
found was varied to either indicate guilt, innocence, or be neutral. Knowledge of the
search outcome influenced participants’ judgments such that lower damages were
awarded to plaintiffs for whom incriminating evidence was found. Incriminating
evidence also made the police behavior during the search appear better and the vio-
lation of the searchee’s rights less likely (Casper et al., 1988). Robbennolt and
Sobus (1997) conducted a similar study investigating the effect of Hindsight Bias
and counterfactual thinking in a lawsuit about a search based on the searchee’s simi-
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larity to a drug courier profile. The outcome of the search was manipulated as in
Casper et al., and the quality of the drug courier profile also was manipulated.
Greater compensatory damages were awarded and more sympathy for the searchee
was present when no evidence of guilt was uncovered, consistent with the Hindsight
Bias (Robbennolt & Sobus, 1997). Although these studies were conducted in a civil
context, similar psychological biases may be operating in decisions about search
validity in criminal courts.

Even the language used during a consent request could affect how that consent
request is perceived. The consent request is supposed to be just that — a request or
question. Police generally use requests rather than commands — for example,
“Would you mind if I search your car?” However, it is possible that suspects hear
the question requesting a search as a demand, and it is possible that the phrasing of
the request could impact perceptions of voluntariness. Some scholars have specu-
lated people consent because they are unaware that the police are asking a question
rather than demanding that a search take place (Nadler & Trout, 2012), no matter
how politely the request is made (Simmons, 2005). After all, many every day “ques-
tions” are actually commands (e.g., “Can you pass the salt?” Tiersma & Solan,
2004, p. 235). Research on language use in consent search “requests” indicates that
the phrasing of the request can impact perceived consent voluntariness. To evaluate
whether consent given by a defendant was perceived as voluntary, Kagehiro (1988)
presented vignettes to participants about a search of an apartment in which the
phrasing of the request was varied to be either declarative (“I would appreciate it if
I could come in and look around”) or interrogative (“Would you mind if I came in
and looked around?”’). When the police used an interrogative phrase versus a declar-
ative phrase, the participants viewed the subject of the search as having more choice
in the decision to consent. These results indicate that the way the police word the
consent request could affect perceived voluntariness of the consent, such that when
the request is actually worded as a question, consenters may be more likely to per-
ceive it as a request, not a command (Kagehiro, 1988). Importantly, the Supreme
Court determined that defendants should know these are requests, and not com-
mands, because they are technically phrased as questions (U.S. v. Drayton, 2002),
meaning that the issue of whether the consent request is actually perceived as a
request may not be regularly investigated by courts.

Other research on perceptions of consent searches has investigated the specific
situation of third-party consent. Third-party consent occurs when the police request
consent to search property that is jointly controlled by the suspect and by a third
party. The suspect does not provide consent to search, but the third party does
(Lichtenberg, 2004b). The Supreme Court in U.S. v. Matlock (1974) considered
third-party consent and determined that a third party who is in possession of or in
control of property can consent to a search of that property. That consent will be
valid if the consenter has legitimate common authority over the property, but it will
not be valid if the suspect (not the third party) has exclusive use or control of the
property. Anyone entering into a situation in which common authority exists, such as
a shared apartment or car, assumes the risk that others who have common use of that
property may consent to a search of that property (U.S. v. Matlock, 1974). Research
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indicates that laypersons’ perceptions of third-party authority may differ from court
decision making (Kagehiro & Taylor, 1991; Kagehiro, Taylor, Laufer, & Harland,
1991). Kagehiro and Taylor (1991) presented a search scenario to laypersons in
which the presence of the suspect and the identity of the search requester were var-
ied. Participants correctly understood distinctions between common authority areas
of a home and exclusive-use rooms, but this understanding was affected by the pres-
ence of the coresident. If the coresident was present and protesting the search, lay-
persons did not assume there was authority to consent to a search of common-authority
areas of the home (Kagehiro & Taylor, 1991). Kagehiro, Taylor, and Harland (1991)
tested for the effect of Hindsight Bias in the perceptions of a third-party search. They
presented participants with a search vignette in which the presence of the suspect at
the third-party search and whether illegal material was found during the search were
varied. Consistent with Hindsight Bias, third-party consent was viewed as most valid
when illegal materials were found. Consistent with their previous research (Kagehiro
& Taylor, 1991), the third-party consenter was perceived as having more rights to
consent when the suspect was absent than when the suspect was there and protesting
the search (Kagehiro, Taylor, & Harland, 1991). Combined, these studies provide
important data on evaluations of third-party consent to search, but they do not
address the searchee’s perspective. Additionally, third-party consent could become
more complicated in the digital age with file-sharing programs and the exchange of
electronic information (Couillard, 2011; Watzel, 2014).

In summary, warrantless consent searches are occurring on a daily basis, and
searchees consent to requests to search by the police nearly every time. Although we
know from reviews of police records that most people consent to these police
requests to search, there is not an extensive body of research to date that examines
the psychological reasons why almost everyone consents, regardless of guilt or the
likelihood of the police discovering illegal material during the search. Similar to the
area of interrogations, this raises questions about the voluntariness of these frequent
consents. More research is clearly needed to understand the psychological factors
that might explain suspect behavior in the consent search situation and whether the
police are aware of these underlying factors.

Potential Psychological Explanations for Consent Behavior

When making consent voluntariness determinations, courts often make psychologi-
cal assumptions about how people view searches and seizures that are not necessar-
ily based on empirical findings, but are based on anecdotal notions and intuition
(Blumenthal et al., 2009). Despite the “totality of the circumstances” standard, courts
are not particularly sensitive to the possible situational and environmental effects
that may make a request to search more or less coercive (Simmons, 2005). For exam-
ple, the Supreme Court has held that police officers boarding a crowded bus in the
middle of the night is not, by itself, so unduly coercive as to render consent to search
luggage on the bus involuntary (Florida v. Bostick, 1991). Similarly, three police
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officers on a bus with one blocking the bus entrance is also not unduly coercive in
obtaining a consent to search (U.S. v. Drayton, 2002). Empirical examination of the
factors affecting consent to search will aid in legal decision making in these cases.

Psychological theory and research could assist courts in understanding the poten-
tial impact of these environmental, situational, and social factors on consent deci-
sion making and voluntariness in a similar way to how it has informed interrogation
procedures. We know from both classic and more recent psychological studies that
people obey authority (Burger, 2009; Milgram, 1974; but see Twenge, 2009) and
that official uniforms make authority stronger (Bickman, 1974); yet, it could be
argued that such experiments hold arguably limited value for real-world legal ques-
tions such as consenting to a government search (Chanenson, 2004). It also is pos-
sible that there are other factors besides obedience to authority impacting decision
making in the consent search situation.

Although the consideration of consent by the courts has focused on important
factors such as outright coercion, the question of why a person consents to a police
search is likely to be influenced by a number of interrelated situational factors.
Some of the more obvious factors that could play a part in consent decisions are
mentioned above (i.e., obedience to authority, ignorance), but other factors poten-
tially influencing consent decisions are less obvious. For instance, the physical situ-
ation may have an effect on why a person would consent. Grounded cognition is the
concept that cognition can be affected by various aspects of the situation in which it
is made (Barsalou, 2008). How we perceive those situational aspects affects our
perceptions of the situation itself. The “grounding” of cognition is the concept that
concrete experiences of the body and the environment are cues to how more abstract
concepts should be perceived, including social contexts. The label “grounded” cog-
nition is an umbrella term related to and encompassing other theories such as situ-
ated cognition or embodied cognition. This form of cognition focuses on the
relationship of the body and the environment to cognition (see Smith, 2008; Smith
& Collins, 2009; Smith & Semin, 2007; Wilson, 2002). For the current purposes, we
use the term situated cognition, which can be thought of as a form of grounded
cognition (see Robbins & Aydede, 2009).

Situated cognition holds promise for explaining behavior in legal contexts such as
consent searches because it allows consideration of bodily states, the physical envi-
ronment, and the social context. According to situated cognition theory, the purpose
of cognition is for action. Cognition is “situated,” meaning that our thoughts are
affected by situations. Specifically, situations serve as a resource of information in
forming cognitions; cognition is embodied and takes into account sensorimotor expe-
riences (Semin & Smith, 2002; Smith & Semin, 2007). All of these elements can be
related to consent searches in that information from the physical and social environ-
ment may be used to formulate cognitions about the situation and consent decisions.

Situated cognition research has been conducted on factors relevant to the search
situation. For example, researchers examining situated cognition in other settings
have investigated a number of factors that are likely to vary in searches and could
influence the voluntariness of consents to those searches. These factors include
physical aspects of the environment such as space (Tversky, 2009), distance
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(Henderson, Wakslak, Fujita, & Rohrbach, 2011; Trope & Liberman, 2010; Williams
& Bargh, 2008), lighting (Steidle, Werth, & Hanke, 2011), bodily proximity to prop-
erty (Chen & Bargh, 1999; Ping, Dhillon, & Beilock, 2009), and ambient tempera-
ture (Ijzerman & Semin, 2009). They also include social contexts related to consent
and coercion such as social support (Schnall, Harber, Stefanucci, & Proffitt, 2008),
which is related to conformity (Asch, 1955), and power relationships (Lakens,
Semin, & Foroni, 2011). Although many other situational factors that might affect
searches have not yet specifically been investigated under the situated cognition par-
adigm, research in other related areas of social psychology provides some evidence
that they would affect cognition in ways consistent with the theory of situated cogni-
tion, such as crowding (Burger, Oakman, & Bullard, 1983; Gochman & Keating,
1980; Stokols, 1972; Webb, Worchel, Riechers, & Wayne, 1986). Under situated
cognition, research also indicates that emotion (Griffiths & Scarantino, 2009;
Stefanucci, Proffitt, Clore, & Parekh, 2008) and language comprehension (see gener-
ally Spivey & Richardson, 2009; and see Scherr & Madon, 2012 for a Miranda
example) can be affected by the situational context.

In sum, bodily states, the situation, and the social context are all forces that could
assert an impact on perceptions, cognitions, and decision making in consent searches
according to situated cognition theory. Although concepts related to the body, envi-
ronment, and cognition have significant implications within the law, these concepts
have largely been ignored by legal scholars (Benforado, 2010).

Although there is no published research to date applying situated cognition the-
ory to the consent search situation specifically, our own ongoing research has begun
to do so. In our laboratory research using both vignettes and active experiments on
actual consent search decisions, we have varied a number of situated cognition rel-
evant factors to determine if they affect consent decisions and consenters’ percep-
tions of consent voluntariness. Some of these factors include the physical search
situation (for example, the size of the space, ambient temperature, and lighting) and
the relative physical position of the police officer making the search request and the
consenter (for example exit blocking and the officer standing over the searchee).
Although these situational and social factors have not affected the frequency of
consents, they have negatively affected the consenters’ perceptions of the situation
and perceptions of voluntariness (Brank, Groscup, Haby, & Hoetger, 2016; Groscup,
Marshall, & Brank, 2016). Therefore, research indicates that grounded cognition in
general may be one of the many explanations for a consenter’s feelings about con-
sent searches that could be relevant to court decision making about the voluntariness
of consent decisions; however, more research is needed in this area.

Conclusion

The Fourth Amendment has had a rocky history with its broad language and the
Supreme Court’s seemingly ever-changing standards. Despite a need for empirical
insights in the area, there has not been a flood of psychological research on the
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topic. In the current chapter, we have detailed the historical background highlight-
ing each time the Court made assumptions about human behavior relevant to search
or seizure. Sometimes those assumptions were about law enforcement officers and
the intended effect of the Exclusionary Rule. Other times those assumptions were
about suspects and the public and what they would view and believe to be private.
Although some empirical research has examined the public’s notions of privacy,
technology continues to progress bringing changes to many parts of our lives, but
particularly our privacy. As we detailed above, the Supreme Court’s recent holdings
in cases involving technology-aided searches and surveillance suggest their reserva-
tions about allowing too much governmental access even while many individuals
are sharing more and more through social media. Of similar concern are the vast
majority of people who consent to a search request and the limited research that has
addressed why so many people willingly waive their rights. Our own research sug-
gests there may be even subtle situational factors that interfere with the voluntari-
ness of a person’s consent. Taken together, the historical background, the puzzle of
Court doctrine, the changing world due to technology, and the overwhelming num-
ber of people who consent to searches raises an array of both legal and psychologi-
cal questions. Some of those questions may be answered simply through legal
analysis and legislative changes, while others would be well-served in receiving
empirical research attention.
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The Cognitive and Social Psychological
Bases of Bias in Forensic Mental Health
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This chapter reviews the basic psychological science of bias in human judgment as
relevant to judgments and decisions (assessments and recommendations made) by
forensic mental health professionals. The legal system itself and many people
involved, such as jurors, assume mental health experts can be and typically are
“objective” and protected against bias. Moreover, many experts themselves believe
they can control their various biases in order to practice objectively. Indeed, psy-
chology ethics codes and guidelines require that practicing psychologists be objec-
tive. However, basic psychological science from several branches of the discipline
suggests these assumptions about experts’ protection from bias are wrong, with
empirical studies now showing clear evidence of (unintentional) bias in forensic
mental experts’ judgments and decisions. This chapter explains how and why
human judgments are susceptible to various kinds of bias, with a specific emphasis
on expert judgments, particularly, but not exclusively, within the domain of forensic
psychology. The implications across these findings are discussed. We close with a
discussion of directions for future research and practice.

The Psychology of Bias in Cognitive and Social Judgments

Much of this chapter focuses on cognitive psychological issues of mental function-
ing, such as perception, reasoning, attention, memory, and decision-making, with
coverage of core cognitive psychological literature. However, this chapter also
focuses on social psychological issues (particularly, social cognition) involving how
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other people affect these operations. Some areas in which social cognition can
inform the topics discussed in this chapter include attitudes, stereotypes, impression
formation, the self, person perception, attribution, persuasion, and conformity
(Chaiken & Trope, 1999; Devine, Hamilton, & Ostrom, 1994; Greenwald & Banaji,
1995). The dual-process theoretical foundation of this chapter is inherent in both the
cognitive and social-cognitive literatures.

Human cognitive processing abilities are in many ways extraordinary. Our cog-
nitive processing machinery has evolved into an “adaptive toolbox” to help us effi-
ciently process the vast amounts of information we are faced with each day (e.g.,
Hoffrage & Gigerenzer, 2004). As humans, we literally would not be able to func-
tion if we did not have mental “shortcuts” that work well most of the time to help us
reduce the complexities of our environment, cope with information overload, and
make reasonable judgments and decisions. Haselton et al. (2009) and Gigerenzer
(2008) describe how our adaptively rational minds developed based on our ances-
tors’ need for survival, and how mechanisms evolved from the past influence our
actions today.

But this very design also makes us susceptible to predictable and systematic
errors in judgments and decisions (see e.g., Kahneman, 2011; Kahneman & Klein,
2009). For example, our prior expectations can distort our subsequent processing of
new information. Our personal self-interest shapes our interpretation of “objective”
data and facts. Other people affect our judgments in ways of which we are unaware.
Even random numbers in our environment can act as “anchors’ that pull our numeric
estimates away from the truth. These biases, one might hope and expect, should be
less likely to impact experts—particularly experts making judgments and decisions
in their domain of expertise—like forensic psychologists performing forensic psy-
chological evaluations. Yet, experts are indeed human—and evidence suggests their
brains work like the rest of ours, for better and for worse. Although experts can be
biased by intentional, explicit biases, this chapter focuses on unintentional, “System
1” biases that originate below the level of conscious awareness, as we explain next.

Dual-Process Theories

Evidence from cognitive neuroscience, cognitive psychology, and social cognition
is converging on the conclusion that human brain functioning can be characterized
by two types of cognition, each with different functions, strengths and weaknesses
(Chaiken & Trope, 1999; Greenwald & Banaji, 1995; Kahneman, 2003; Sloman,
1996; Stanovich & West, 2000). These theories propose a cognitive architecture
comprised of separable, independent systems. System 1 (sometimes referred to as
Type 1—or intuitive) processing occurs automatically, quickly, with little or no
effort, and implicitly—that is, below the level of conscious awareness. In contrast,
System 2 (Type 2—or reflective) processing is slow, deliberate, effortful, and explic-
itly conscious. These distinctions are important, because in this chapter we focus on
System 1 biases that occur quickly, automatically, and outside of the awareness of
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experts. Experts are human, and thus it is reasonable and even expected that they
should share the cognitive strengths and limitations that other humans possess.
Understanding these factors can inform better structuring the decision tasks experts
face in order to minimize the chances that System 1 errors and biases can affect their
judgments.

While the preceding research has revealed the qualities of dual-processes of cog-
nition within a dual-system framework, some researchers have argued against this
notion. Evans’ (2008) review of dual-system models led him to suggest that dual-
systems do not necessarily follow from dual-processes, calling this conclusion
“oversimplified and misleading” (p. 270). He argues the data show the processes are
not mutually exclusive, either structurally or functionally, and that they share con-
scious and preconscious (unconscious or nonconscious) operations. Instead, he pro-
poses that reflective cognition primarily differs from intuition by requiring access to
a central working-memory repository, in which overload or interference can then
disrupt its processes—an interactive approach to cognition. We now turn to dual-
process models as relevant to bias in cognitive psychology, and later, we will review
dual-process models as relevant to bias in social psychology.

Cognitive Psychology: The Heuristics and Biases Literature

The heuristics and biases literature is vast. This brief review provides context for a
more focused discussion of how heuristics and biases play out in forensic decision-
making. Some researchers have argued that System 1-induced cognitive “biases”
are not really biases (Gigerenzer, 1991), but rather illustrate an adaptive rationality
(Gigerenzer, 2008; Haselton et al., 2009) that aids an organism’s survival by rapidly
evaluating environmental data and guiding appropriate behavior. However, these
swift processes are nonetheless prone to error in systematic ways. Thus, “bias,” as
used in the heuristics and biases tradition of cognitive psychology, is a by-product
of System 1’s mental shortcuts. The framing of System 1 processes as problematic
“biases” versus “adaptive strengths” is a longstanding point of contention in the
literature (see e.g., Kahneman & Klein, 2009), which is relevant for thinking about
experts’ decision processes. Although there is disagreement about the types of heu-
ristics and how they are observed, there seems to be a general consensus regarding
heuristics as highly serviceable aspects of cognition, though subject to error.
System 1 “heuristics,” or mental shortcuts that expedite the time and effort
required to process and interpret information, involve a speed/accuracy tradeoff
allowing an individual to make judgments and decisions that are “good enough”
even though a more maximal outcome might exist. Notable heuristics initially
developed by decision researchers include representativeness (Kahneman &
Tversky, 1972), availability (Tversky & Kahneman, 1973), and anchoring (Tversky
& Kahneman, 1974), with the later addition of affect (Slovic, Finucane, Peters, &
MacGregor, 2007). Representativeness is a way of identifying and organizing infor-
mation based upon its similarity to other information, whereas availability affects
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judgments based on how easy it is to recall other examples of an event in question.
Anchoring affects judgments in that initial information encountered is more heavily
weighted than subsequent information, especially when making numerical judg-
ments. Finally, affect is an emotion-oriented heuristic in which people pursue plea-
sure and avoid pain, and it can amplify or dampen perceptions. While these methods
are generally sufficient in cuing appropriate behavior, they can distort the likelihood
or magnitude of an event, leading to systematic biases in judgments and choices.

Gigerenzer (1991, 1996) has argued against these specific heuristics, calling
them merely labels of behavior, and devoid of ecological applicability. Alternatively,
he has put forth common misconceptions of heuristics and proposed an “adaptive
toolbox” (Gigerenzer, 2008) of behavioral processes, including satisficing, recogni-
tion, and default. Satisficing is choosing the first option that meets an acceptable
level of criteria; the recognition heuristic places a greater value on options that are
recognizable; and the default heuristic prefers the status quo, unless another option
is clearly superior. Moreover, he offers conditions under which these adaptive heu-
ristics can outperform objective, mathematical analyses of decision scenarios (e.g.,
System 2 processes) and calls for research to focus more heavily on the interaction
between these strategies and the environments in which they are made. Haselton
etal.’ (2009) research seems to substantiate Gigerenzer’s proposals, suggesting heu-
ristics are not as flawed as previous research posits and that limited environmental
information can lead to erroneous conclusions.

It should be noted that Kahneman and Tversky acknowledged the efficacy of
heuristics in daily judgments and decisions (e.g., Kahneman & Tversky, 1972;
Tversky & Kahneman 1973, 1974), but were more interested in examining how
resulting behavior deviated from theories postulating the optimality of statistical
intuition (which Gigerenzer also acknowledges can readily happen; e.g., Gigerenzer
2008).

In many ways, experts develop ways of recognizing and diagnosing situations
that non-experts cannot—by virtue of both System 1 and System 2 processes. But
System 1 can sometimes lead experts astray, even in their own domains of expertise.
The reason it is important to recognize how and when this can happen—to identify
some common problems—is that people can then develop methodologies to amelio-
rate their negative influences.

Cognitive Psychological Biases and Forensic Mental Health
Judgments

This section considers various cognitive biases that can affect forensic mental health
judgments. We also discuss the role of biased behavior in similar expert judgments
outside of the forensic mental health field in order to expand this discussion. Neal
and Grisso (2014) provide several thought experiments and examples of how heu-
ristics could affect forensic mental health judgments. For example, they provided a
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vignette about “John P.” and his potential mental illness at the time of an alleged
crime to illustrate the representativeness heuristic as relevant to forensic mental
health judgments, as well as a related real-world example of an internationally rec-
ognized forensic psychiatrist neglecting relevant base-rates in the John Hinckley
trial (1982 trial of the attempted assassination of President Ronald Reagan). In the
Hinckley case, the forensic psychiatrist offered expert testimony about the widened
sulci in Mr. Hinckley’s brain, opining that he had schizophrenia based on the statis-
tical likelihood of widened sulci in the brains of people with schizophrenia.
However, he did not account for the low base rate of schizophrenia in the general
population and thus his conclusion was based on erroneous Bayesian statistical
reasoning.

To illustrate the availability heuristic, Neal and Grisso discussed the problem of
false negatives in sex offender risk assessments, invited readers to attempt an
adapted version of the Wason (1968) card task, and described the relevance of
Kahneman’s (2011) WYSIATI (What You See Is All There Is) concept for forensic
mental health assessments. WYSIATT is closely related to the availability heuristic:
only ideas that are activated in a person’s mind are processed within a given deci-
sion task. Finally, to illustrate anchoring, Neal and Grisso described a case in which
a mental health professional might encounter one likeable parent versus the other in
a child custody evaluation, and they further describe framing and context effects as
relevant to forensic decision tasks, to be discussed in more depth in the following
section.

Evidence to Date Specifically Relevant to Forensic Mental Health
Judgments

Even for experts who are motivated to be unbiased, there is mounting evidence that
forensic mental health experts are susceptible to System 1-induced biases. For
example, clear evidence of the “self-serving bias,” which has been labeled “adver-
sarial allegiance” in the forensic mental health field, has been documented.
Adversarial allegiance is an unintentional tendency for experts to find evidence in
support of their retaining party’s position—an anchoring-like effect—and has been
uncovered in forensic mental health judgments (Murrie, Boccaccini, Guarnera, &
Rufino, 2013). Confirmation bias, or a tendency for experts to seek evidence in sup-
port of an initial hypothesis without seeking disconfirming evidence—another type
of System 1 bias—has also been documented in forensic mental health experts’
judgments (Neal, MacLean, Morgan, & Murrie, 2017) And hindsight bias, another
System 1 bias in which people who know the outcome of an event or situation over-
estimate what they could have known in foresight (Fischhoff, 1975), has been found
in forensic psychiatrists’ judgments (LeBourgeois III, Pinals, Williams, &
Appelbaum, 2007).

Self-Serving Bias: Affiliations with other people affect one’s processing of infor-
mation. One of the first studies on the power of affiliation documenting the self-
serving bias was actually with regard to sports teams. In a classic study, Hastdorf



156 T. M. S. Neal et al.

and Cantril (1954) showed that football fans from each team blamed the other team
for behaving badly while discounting their own team’s behaviors. In a more legally
relevant study, Babcock and Loewenstein (1997) showed that even when provided
with the same case information, people on opposing sides of a case reached differ-
ent conclusions based on that evidence—in favor of their own interests. In this
study, Babcock and Loewenstein provided pairs of participants with police and
medical reports, depositions, and other materials from a lawsuit resulting from a
collision between a motorcycle and a car. Participants were randomly assigned to
the role of either the motorcyclist plaintiff or car-driving defendant. Participants in
the motorcyclist plaintiff role found evidence to support their position and predicted
dramatically larger damage awards than participants in the defendant condition.

In the American adversarial legal system, forensic mental health experts are
often retained by one side or another in a case. Involvement and affiliation with
attorneys influences experts’ examination and evaluation of case materials, in that
experts end up emphasizing findings and patterns that support “their side.” Murrie,
Boccaccini and colleagues documented this phenomenon in observational studies in
which they found clear patterns of experts scoring standardized psychological tools
in favor of their retaining party in sexual offender civil commitment cases (Murrie,
Boccaccini, Johnson, & Janke, 2008; Murrie et al., 2009). For example, Murrie
et al. (2009) looked at real sexual offender civil commitment cases and measured
how experts on each “side” of the case scored three tools that are often used in sex
offender risk assessments: the Minnesota Sex Offender Screening Tool-Revised
(MnSOST-R; Epperson et al., 1998), Psychopathy Checklist-Revised (PCL-R;
Hare, 2003), and the STATIC-99 (Hanson & Thornton, 1999).

Consistent with the self-serving bias/adversarial allegiance hypothesis, Murrie
et al. (2009) showed that plaintiff-retained experts scored the offenders on average
3.53 points higher (scoring range is —14 to 30) than respondent-retained experts on
the MnSOST-R (Cohen’s d = 0.85, a large effect size), 5.79 points higher (scoring
range is 0 to 40) on the PCL-R (Cohen’s d = 0.78, a large effect size), and 0.52
points higher (scoring range 0 to 12) on the STATIC-99 (Cohen’s d = 0.34, a mod-
erately small effect size on a measure with less subjective items). Furthermore, they
calculated the proportion of variance in the scores on these tools that were attribut-
able to the offender (which ideally would be 100%), the side of the case (ideally
0%), and other error (ideally 0%). They found that 44% of the variance on the
MnSOST-R was attributable to the offender, 26% was attributable to the side of the
case (this is the adversarial allegiance effect), and 30% was other error. On the PCL-
R, 42% of the variance was attributable to the offender, 23% to the side of the case
(adversarial allegiance), and 35% to other error. And for the most structured and
least subjective measure, the STATIC-99, 62% of the variance was attributable to
the offender, only 4% to the side of the case (adversarial allegiance), and 34% to
other error.

The systematic evidence of adversarial allegiance in forensic mental health eval-
uations led researchers to probe more deeply into potential explanations for the
findings. Were forensic mental health evaluators intentionally biased “hired guns?”
Or were they unintentionally and unknowingly biased by unconscious System 1
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processes? Was it the mere fact of the adversarial hire itself that caused the adver-
sarial allegiance bias, or was it something else (e.g., self-selection factors, like
experts choosing which side to work for based on preexisting biases)? Murrie et al.
(2013) designed an elegant experiment to explore some of these questions.

In an experimental study of civil commitment proceedings for sex offenders,
Murrie et al. (2013) had real forensic mental health experts hired by a referring
attorney (randomly assigned to either plaintiff or respondent). That is, the manipu-
lated independent variable was the adversarial “side” for which experts thought they
were working (the case and offender materials were held constant, as was the script
the attorneys used to hire the experts with the manipulation built directly into the
script). The participant-experts were asked to score four offenders on two com-
monly used and well-researched risk instruments, the PCL-R and the STATIC-99.
Importantly, the forensic evaluators were paid $400 for their consultation and were
deceived to believe these referrals were real, as opposed to being part of a research
study: they did not know they were being studied.

Results revealed a significant bias as a function of the side by which the expert
was retained: more evidence of adversarial allegiance. Forensic mental health
experts who believed they were working for the plaintiff assigned higher scores on
the risk instruments than experts who believed they were working for the respon-
dent. The effect sizes were up to d = 0.85 (large effects) for the PCL-R and up to d
=0.42 on the STATIC-99 (moderately small effect on this measure with less subjec-
tive items). Of course, there is considerable variability in scoring assessment instru-
ments: not every evaluator will produce consistent scores. But here, a large portion
of the systematic score differences among opposing experts was explained by
adversarial allegiance and not by chance or random error.

The study demonstrated that experts scoring ostensibly objective assessment
instruments assigned scores that were systematically biased toward the side that
retained them. Given the experimental design of the study, cause can be inferred: the
only variable that differed between the two conditions was the hiring party.
Participants were unaware that the hiring party influenced their scores, yet there was
clear evidence that adversarial allegiance absolutely influenced experts’ scores.
Thus, Murrie et al. (2013) attributed the adversarial allegiance effect directly to
experts’ beliefs about for whom they were working, because they controlled for
other possible explanations.

The substantive information provided about the offender was constant, so differ-
ences in the way the examinee presented could not have explained the findings.
Furthermore, they eliminated the overt verbal influence often provided by the refer-
ral party in routine forensic practice that contributes to confirmation bias by using a
script. This design element is important: their findings show that even when there is
no overt framing by a referral party, there is still an insidious, unconscious, and
potent effect of adversarial allegiance affecting forensic mental health profession-
als’ judgments and decisions.

McAuliff and Arter (2016) studied the potential influence of adversarial alle-
giance on different aspects of expert testimony in a simulated child sexual abuse
case. Participant-experts were asked by either the prosecution or the defense to read
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a description of a police officer’s low or high suggestive interview with a 5-year-old
girl. Experts were more willing to testify if asked by the prosecution when the sug-
gestibility in the police officer interview was low, meaning when the interview was
done soundly by the officer and did not raise concerns about the child’s accuracy. In
contrast, the experts who were asked by the defense were more willing to testify
when the suggestibility of the interview was high, meaning the interview between
the police officer was unsound and concerns about the child’s accuracy were raised.
Thus, experts might have perceived their testimony as being more relevant and more
helpful to jurors when the evidence favored the party soliciting their testimony—
more evidence suggestive of adversarial allegiance and how the adversarial system
influences forensic mental health professionals’ judgments and decisions.

Confirmation bias: Neal et al. (2017) conducted a recent study of confirmation
bias in forensic psychologists’ diagnostic reasoning. Confirmation bias is a System-1
type of process in which people tend to seek and rely on information that confirms
a “hunch” rather than seeking disconfirmatory information (see Nickerson, 1998).
The modern scientific method evolved in part to combat the powerful “confirma-
tory” bias in hypothesis-testing (Neal & Saks, in preparation; Popper, 1959), yet
evidence of confirmation bias persists in many contexts. Some examples include
intelligence analysis (Cook & Smallman, 2008), criminal investigations (Ask &
Granhag, 2005), radiology diagnostic tasks (Drew, V3, & Wolfe, 2013), and even in
science itself (MacCoun, 1998).

In the Neal et al. (2017) study, a national sample of 118 randomly selected expe-
rienced forensic psychologists were invited via an email invitation to participate in
the study (17% response rate). Participants provided diagnostic hypotheses for and
answer questions about one of four randomly assigned vignettes of people present-
ing with different sets of symptoms and from different referral contexts. The initial
diagnostic question asked participants to rank-order a list of four possible initial
diagnostic hypotheses “in order of likelihood that this person might meet DSM-5
diagnostic criteria for each” (the options were the same across vignettes). Next, they
received a follow-up question linked to the diagnostic hypothesis they rank-ordered
first.

The follow-up question asked “Now, based on your primary diagnostic hypoth-
esis that Mr. G meets criteria for x, what piece of information would you want first
in order to effectively test your primary diagnostic hypothesis?” They were pro-
vided with a choice between two types of information: one that might confirm their
initial hypothesis, and one that might disconfirm their initial hypothesis. For exam-
ple, for participants who rank-ordered intellectual disability as their first diagnostic
hypothesis, they had the choice between “Did Mr. G show deficits in intellectual
functioning on the standardized intelligence tests he took at ages 10 and 14?” (con-
Sirmatory) and “Does Mr. G have a personality disorder that could explain his symp-
toms?” (disconfirmatory). The authors hypothesized clinicians would be more
likely to choose the confirmatory than disconfirmatory information (i.e., engage in
confirmation bias).

The survey also included the three-item (M = 1.41, SD = 1.17) cognitive reflec-
tion task (Frederick 2005), which had good reliability in this sample (alpha = 0.72).
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Cognitive reflection is the ability to resist the first “heuristic” response that comes
to mind, instead engaging in deliberative thought to reach an answer. The authors
predicted clinicians with higher cognitive reflection tendencies would be less likely
to engage in confirmatory bias.

Results indicated that forensic clinicians overwhelmingly engaged in confirma-
tion bias: 103 of the 111 people who responded to this question chose the confirma-
tory information, y? (1) = 81.31, p < 0.001. Cognitive reflection had a statistically
and theoretically significant association with confirmation bias in the predicted
direction. Each unit higher on the three-item cognitive reflection task (representing
higher cognitive reflection tendencies) halved the odds of confirmatory bias, B =
-0.75, Wald(1) = 3.85, p = 0.050, Exp(B) = 0.473 (logistic regression model »* [1] =
4.67,p =0.031).

These findings demonstrate robust confirmation bias in diagnostic reasoning in a
representative sample of licensed psychologists in forensic practice in the
USA. Susceptibility to this bias was related to lower cognitive reflection tendencies
(i.e., tendency to rely more on System 1 than System 2 thinking). What this study
does not tell us is how far confirmation bias persists (i.e., how far beyond the “first
piece of information”). Neal and colleagues are currently collecting new data to
explore this question.

Hindsight bias: People who know an outcome cannot unknow it—it is like
unhearing a bell that was rung—and such knowledge influences people’s beliefs
about how predictable or foreseeable the outcome actually was (Fischhoff, 1975).
This type of judgment is highly relevant for legal cases, because legal decision mak-
ers must reason ex post facto although they know the outcome of the situation (i.e.,
the crime in criminal cases or the tort in civil cases). This outcome knowledge can
bias decision makers, including jurors (e.g., Labine & Labine, 1996; Robbennolt,
2000) and judges (e.g., Guthrie, Rachlinski, & Wistrich, 2001).

In clinical contexts, previous research has shown that physicians are susceptible
to hindsight bias as well (Arkes, Wortmann, Saville, & Harkness, 1981; Caplan,
Posner, & Cheney, 1991; Sacchi & Cherubini, 2004). For example, in a study by
Caplan et al. (1991), experienced anesthesiologists were provided with a set of clin-
ical case scenarios with set facts and reviewed a previous physician’s decisions in
the case and rate the standard of care. Importantly, they were randomly assigned to
know different outcomes of the cases (i.e., temporary vs. permanent injury).
Anesthesiologists who knew the outcome was a permanent injury were more likely
to rate the previous physician’s care as substandard when compared to knowledge
that the injury was just temporary. This finding is significant because the cases
themselves were identical, and the outcome of the situation could not have been
known at the time of the event itself. Thus, the retrospective judgments of the appro-
priateness of care delivered by others physicians were, but should not have been,
influenced by the outcome of the situation.

Extending this work into the domain of forensic mental health judgments,
LeBourgeois and colleagues (2007) exposed psychiatrists to hypothetical cases in
which patients with suicidal or homicidal thoughts presented for care. Psychiatrist-
participants were randomly assigned to different outcome knowledge conditions:
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either that a suicide/homicide occurred shortly after the patients were released from
care (hindsight group) or no information about outcome (control group). Psychiatrist-
participants estimated the likelihood that suicide or homicide would occur upon the
patient’s release. Results revealed that forensic psychiatrists were indeed affected
by hindsight bias: psychiatrists who knew the outcome of the case rated the patient
as at a significantly higher risk of suicide/homicide than those in the control condi-
tion who did not know the outcome of the case. LeBourgeois et al. did not ask par-
ticipants to what degree knowledge of the outcome influenced their judgments.
However, given the nature of the hindsight bias and findings from other hindsight
bias studies, it is likely that the psychiatrists would not have been aware of how
strongly outcome knowledge actually affected their judgments, and they would
have overestimated what others actually did know without the outcome knowledge,
consistent with a System 1-induced bias (Fischhoff, 1975).

In a recent study of hindsight bias with forensic psychologists as participants,
Beltrani, Reed, Zapf, Dror, and Otto (2017) used a method similar to LeBourgeois
et al. (2007) and found evidence of hindsight bias in forensic psychologists’ deci-
sion processes as well. Participants provided with outcome information regarding
risk assessment evaluations were more likely to indicate that they would have pre-
dicted the outcome than evaluators who were not provided with outcome informa-
tion, y? (1) =4.215, p = 0.04, ¢ = 0.235. Furthermore, when asked to provide reasons
for their decisions regarding risk, participants in the known-outcome condition pro-
vided more risk factors from the initial case information to support their decisions
compared to participants in the control condition, who selected more protective
factors to support their decisions. These results are consistent with motivated rea-
soning, a social-cognitive theory proposing that motivation can affect reasoning
through biased cognitive processes regarding how information is accessed, con-
structed, and evaluated (Kunda, 1990). This theory holds that people use the tools of
cognition to arrive at desired conclusions, constrained only by one’s ability to con-
struct reasonable justifications for that conclusion (Kunda, 1990).

Related Literature on Cognitive Biases in Similar Types of Judgment Tasks

The existence of cognitive biases in similar types of judgment tasks outside of
forensic mental health are worth covering briefly. This is because these biases are
likely relevant in forensic mental health too, and thus we might generate hypotheses
from these studies about how these biases could affect the work of forensic mental
health professionals. For example, the judgments and decisions of forensic scien-
tists are subject to the effects of various cognitive biases (e.g., Dror, Charlton, &
Péron, 2006; Nakhaeizadeh, Dror, & Morgan, 2014), as have judges (Guthrie et al.,
2001; Wistrich, Guthrie, & Rachlinski, 2005), elite arbiters (Helm, Wistrich, &
Rachlinski, 2016), and professional accountants (e.g., Moore, Loewenstein, Tanlu,
& Bazerman, 2003).

Several studies in the forensic sciences have revealed the power of “context
effects” or extraneous information to a case that biases experts’ judgments. For
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instance, Dror et al. (2006) studied whether latent print identification experts were
vulnerable to context effects. In an inventive method, they asked experts to make a
fingerprint match determination on a set of fingerprints they had previously exam-
ined and for which they had made a positive-match decision. The experts were not
aware that they were looking at prints they had previously positively identified as a
match. Crucially, the experimenters provided contextual information suggesting the
prints were a no-match. In the new context, with the biasing contextual information,
most of the fingerprint experts made a no-match decision, thus contradicting their
own previous match identification decisions.

Nakhaeizadeh et al. (2014) explored whether forensic anthropology experts
would be vulnerable to context effects in the assessment of unidentified skeletal
remains. They used skeletal remains that had previously been identified as “proba-
ble female” but that had some ambiguous morphological features (i.e., pelvis and
skull). Sure enough, experts exposed to contextual information about the sex, ances-
try, and age at death of the skeletal remains were affected by that information in
their interpretation and conclusion of the remains. Compared to experts in a control
condition who received no contextual information about the skeletal remains,
experts in the contextually biasing information conditions confirmed the extraneous
contextual information in their biological profile determinations. For example, only
31% of participants in the control group concluded that the skeletal remains were
male. However, among experts in the contextually biasing condition with extrane-
ous information suggesting the remains were male, 72% concluded the remains
were male. Among those in the contextually biasing condition with extraneous
information suggesting the remains were female, 0% concluded the remains were
male. Contextual biases like those described in these studies of forensic scientists
are likely present in the work of forensic mental health too.

Like forensic scientists, judges are experienced, well-trained, and typically
highly motivated to be accurate and fair. Nevertheless, clear empirical evidence has
established the existence of unintentional cognitive biases affecting judges’ judg-
ments and decisions. For example, Guthrie et al. (2001) found in a sample of 167
federal magistrate judges that judges were susceptible to anchoring effects, framing
effects, hindsight bias, the representativeness heuristic, and egocentric biases on
their judicial decision-making. Similarly, Wistrich et al. (2005) showed that judges
generally cannot disregard inadmissible information in their legal decisions—even
when they were reminded, or they themselves had ruled, that the information was
inadmissible. For example, inadmissible information about demands disclosed dur-
ing settlement conferences, conversations protected by attorney-client privilege,
prior sexual history of alleged rape victims, prior criminal convictions of plaintiffs,
and information the government had promised not to rely on at sentencing influ-
enced judges’ decisions despite their best efforts to ignore them. Like the contextual
biases that affect forensic scientists, these various cognitive biases that affect judges
do so despite motivation and effort to be unbiased.

Similarly, Helm et al. (2016) found that elite arbitrators are also subject to unin-
tentional System 1-induced biases on their judgments and decisions. Arbitration is
an increasingly common type of dispute resolution that provides an alternative to
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filing a lawsuit and going to court (the traditional method for resolving disputes).
Arbitrators resolve thousands of disputes every year, including some high-stakes
cases (Helm et al. 2016). Like judges, arbitrators are motivated to be unbiased and
fair in their decisions, though judges and arbitrators differ in several ways. Elite
arbitrators are highly trained and experienced in specialized areas. Helm et al. stud-
ied elite arbitrators specializing in resolving commercial disputes to determine
whether these kinds of experts are susceptible to cognitive biases in their work. As
might be expected based on the other studies reviewed in this chapter, Helm et al.
found that elite arbitrators are subject to the conjunction fallacy, framing effects,
confirmation bias, and that their excessive reliance on intuition could exacerbate the
effects of System 1 biases on their professional judgments and decisions. These
System 1 biases are likely to affect forensic mental health experts too—and they
might also over-rely on intuition in problematic ways.

Similar to the training processes and ethics codes in forensic mental health, pro-
fessional accountants are trained that objectivity is paramount to their work (Moore
et al., 2003). Like in forensic mental health, several sources assume that auditor bias
is a matter of deliberate choice—that is, auditors are assumed to be able to complete
high-quality, objective audits if they so choose (Bazerman, Loewenstein, & Moore,
2002). However, as Moore and colleagues show, the biases that typically affect pro-
fessional auditors are pervasive, unconscious, and unintentional. Moore et al.
showed through three experiments that auditors’ judgments are unintentionally
biased in favor of their clients (the “self-serving bias”), and that the bias is not easily
corrected because auditors are not fully aware of the bias or how it affects their
judgments (despite incentives to be objective).

Moore et al. (2003) and Bazerman et al. (2002) make some important points
about the conditions that bias professional auditors that are worth mentioning
because similar conditions exist in forensic mental health. Bazerman et al. assert
that three structural aspects of accounting create substantial opportunities for bias to
influence decision makers—two of which in particular are highly relevant to foren-
sic psychology. The first is ambiguity. Bias thrives whenever information can be
interpreted in different ways—greater ambiguity leads to more biased information
processing and outcomes (Kunda, 1990; Thompson & Loewenstein, 1992). Auditors
must accumulate and synthesize a great deal of information to make judgments
about client firms—just as forensic psychologists must do to make judgments about
case referrals. Like auditing, forensic mental health is an “art” in addition to some
science. The imprecision inherent in auditing and forensic mental health allow moti-
vated reasoning to bias experts’ judgments. The second condition is attachment,
which, as we have already described, breeds the self-interest bias in accountants
(Bazerman et al.; Moore et al.) and forensic mental health experts alike (Murrie
et al., 2013).

Now that dual-process theories from cognitive psychology and cognitive neuro-
science have been reviewed with regard to their potential biasing effects on forensic
mental health judgments, we now turn to dual-process theories from social psychol-
ogy that can help explain these biases as well.
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Social Psychology: Explicit and Implicit Social Cognition
and Social-Cognitive Biases

Social psychology is a branch of psychology that focuses on how people affect one
another’s behaviors, and social cognition is an area of social psychology focused on
how other people influence a given person’s cognitive functions, such as percep-
tions, reasoning, attention, memory, and decision-making (Devine et al., 1994).
Social cognition emerged in the late 1970s (Devine et al., 1994), and dual-process
theories in social cognition became increasingly common in the 1980s and 1990s
(e.g., Chaiken, 1980; Chaiken & Trope, 1999; Devine, 1989; Greenwald & Banaji,
1995; Petty & Cacioppo, 1986).

Social behavior and judgments were historically assumed to be under conscious
control. However, researchers began recognizing that social behavior often is
affected by experiences in a manner not known by the actor (Greenwald & Banaji,
1995). Dual-process theories began emerging in social psychology, theorizing that
many social-cognitive judgments and behaviors have important implicit (System 1)
modes of operation. These dual-process theories in social cognition have attempted
to describe implicit, unconscious, heuristic processes (System 1) as separate but
certainly related to explicit, conscious, and deliberative processes (System 2) in
such areas as attitudes (e.g., Chaiken, 1980; Greenwald & Banaji, 1995; Petty &
Cacioppo, 1986), perceptions of the self (e.g., Greenwald & Banaji, 1995), stereo-
types (e.g., Devine, 1989; Greenwald & Banaji, 1995), and perception of others
(e.g., Chaiken & Trope, 1999), among other areas. In this section, we will review the
empirical evidence to date on implicit (System 1) processes including attitudes,
perceptions of oneself, and stereotypes as they affect forensic mental health experts’
judgments and decisions, as well as experts in fields who face similar judgment
tasks.

Social Psychological Biases and Forensic Mental Health
Judgments

People’s (including experts’) perceptions, judgments, and decisions can be influ-
enced by other people, by their expectations about other people’s perceptions, by
subtle features of the environment, and by their own preexisting attitudes and beliefs
(e.g., Devine, 1989; Pronin, Gilovich, & Ross, 2004). Furthermore, people can be
biased even when motivated not to be, and when people compare their own biases
against others, they have a much harder time seeing their own biases than those of
other people (Pronin, Lin, & Ross, 2002). This section examines these kinds of
social psychological biases as they might affect forensic mental health judgments
and decisions as well as the judgments and decisions of experts in fields who face
similar decision tasks. For example, we review evidence about how attitudes toward
issues such as capital punishment and gender equality, perceptions of oneself as
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compared to others, and stereotypes about race and ethnicity unintentionally distort
experts’ judgments and decisions due to introspective failures. By definition, these
implicit processes are below one’s level of conscious awareness (Greenwald &
Banaji, 1995).

Evidence to Date About Social-Cognitive Biases Relevant to Forensic
Mental Health Judgments

Implicit (System 1) social psychological processes affect the judgments and deci-
sions of forensic mental health professionals. Even for experts who are motivated to
be unbiased, there is mounting evidence that forensic mental health experts are sus-
ceptible to these biases. For example, evidence has emerged that forensic psycholo-
gists” capital punishment attitudes affect their judgments and decisions in capital
cases (Neal, 2016; Neal & Cramer, in press). Another example is an insidious
social-cognitive bias called the “bias blind spot,” which refers to an exceedingly
common human tendency to recognize bias in others but fail to recognize it in one-
self (Pronin et al., 2002), and has been documented in forensic mental health profes-
sionals (Commons, Miller, & Gutheil, 2004; Neal & Brodsky, 2016; Neal et al.,
2017; Zapf, Kukucka, Kassin, & Dror, 2017). Although we sought to review research
on how stereotypes affect forensic mental health professionals’ judgments, we
could locate no research on this issue to date. The sections that follow review the
empirical evidence on attitudes and social perceptions as they affect forensic mental
health experts’ judgments and decisions.

Attitudes: Neal (2016) sought to determine whether forensic mental health
experts’ preexisting attitudes might affect their professional judgments and deci-
sions. To investigate this question, Neal focused on death penalty attitudes and deci-
sions relevant to capital cases. She measured the death penalty attitudes of 206
forensic psychologists (using the Death Penalty Attitudes Scale; O’Neil, Patry, &
Penrod, 2004) and asked the forensic psychologist respondents whether they would
work for the prosecution, defense, and/or court in capital cases. The author hypoth-
esized that evaluators’ level of support for capital punishment would systematically
influence willingness to accept capital case referrals, such that evaluators with
strong support would be more likely to work for the prosecution, and evaluators
with low support would be more likely to work for the defense. These hypotheses
were partially supported.

As hypothesized, lower support was associated with being willing to work for
the defense, as well as a higher likelihood of rejecting any referral from any source
(i.e., abstaining completely from capital case evaluations). Stronger support was
associated with higher willingness to be involved in capital cases across any referral
source. No psychologists reported selective willingness to work only for the prose-
cution (though several did report selective willingness to work only for the defense—
correlated with the strength of their opposition to the death penalty). Neal asserted
these findings raise the specter of systematically biased involvement of forensic
psychologists in capital case evaluations based on their death penalty attitudes. She
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also suggested these findings provide a partial explanation for the “allegiance
effect,” such that evaluators’ preexisting attitudes could influence their selective
participation in the legal process via “filtering” effects. Future research is needed to
further explore the effect of experts’ preexisting attitudes and whether these atti-
tudes transfer to biased decision-making in the cases themselves. In this study, atti-
tudes were measured explicitly rather than implicitly—future work must measure
the effects of implicit attitudes on judgments.

Neal and Cramer (in press) studied forensic psychologists’ death penalty atti-
tudes again, this time studying whether these attitudes were systematically related
to forensic psychologists’ willingness to conduct the most ethically questionable
clinical task in the criminal justice system: competence for execution evaluations.
Although there was no direct effect of death penalty attitudes on willingness to
accept competence for execution referrals, that relationship was fully mediated by
moral disengagement. Moral disengagement is a social-cognitive process through
which people reason their way toward harming others (Bandura, 2015). Thus, moral
disengagement served as a theoretical “bridge” between forensic psychologists’
attitudes and judgments, an interesting finding for helping clarify how psycholo-
gists decide to engage in competence for execution evaluations. Here again, the
measures were explicit rather than implicit, and studies of implicit attitudes are
needed.

The Self: Bias Blind Spot: The bias blind spot occurs across many social groups:
college students believe they are less biased than their fellow students, airline pas-
sengers think they are less biased than other passengers, car drivers on average
believe themselves to be above-average drivers, and so forth. Pronin et al. (2002)
conducted a series of studies looking at multiple biases by having participants self-
report various biases, and then indicate how much the average American was biased.
Participants overwhelmingly reported that they personally were less biased than the
average American across many different types of biasing situations, showing the
generalizability of this concept.

The bias blind spot is theorized to arise from the interplay of two phenomena: the
introspection illusion and naive realism. People tend to self-evaluate the extent of
bias in their own behavior through introspection. Because introspection is unlikely
to reveal biased thought processes (due to these implicit processes occurring below
the level of conscious awareness), they typically go unnoticed and uncorrected.
Naive realism is the conviction that oneself interacts with the world objectively and
therefore one’s behavior sufficiently reflects a rational response to the environment,
while others respond in ways that are not grounded in reality (Pronin et al., 2004;
Scopelliti et al., 2015). A few studies investigate the phenomenon of the bias blind
spot in forensic mental health professionals’ judgments.

Commons et al. (2004) asked forensic psychiatrists to rate their potential bias in
a number of situations, including recent cases in which they had served as an expert
witness. They asked participants to rate 26 potentially biasing factors, such as
money, prestige, and amount of public attention attracted by cases, including how
often “opposing experts” showed these biases and how often they themselves were
affected by such biases. They concluded that forensic psychiatrists markedly
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underestimate their own biases compared to their peers, consistent with the bias
blind spot. Moreover, some situations were perceived as more biasing than others,
and participants underestimated the biasing effects of conflicts of interest for both
themselves and opposing experts.

Neal and Brodsky (2016) found evidence suggestive of a bias blind spot in foren-
sic psychologists. Using deep narrative interviews in a qualitative study with board-
certified forensic psychologists, they found that forensic evaluators perceived
themselves as less vulnerable to bias compared to their colleagues. Participants had
no trouble identifying bias in their colleagues (100% of the sample discussed ways
in which they had observed bias in their colleagues), but fewer reported any concern
about bias in themselves (60% mentioned any concern). Some even reported that
they take over cases that might be considered a challenge for others because they
believe they are able to control themselves in a way that their colleagues cannot.
This finding was theorized to be a result of bias blind spot-induced overconfidence
in one’s own judgments, a negative consequence that could lead to risky decision-
making and rejecting aid that might reduce bias and improve validity.

In arecent study of 1,099 forensic mental health professionals across 39 different
countries, Zapf et al. (2017) also found evidence of the bias blind spot. In their
sample, the mean accuracy rating that forensic mental health professionals provided
for forensic evaluations was 78.5%, yet the experts estimated their own accuracy in
forensic evaluations at 81.85% (a statistically significant difference with a medium
effect size). Furthermore, they rated other forensic mental health professionals as
more susceptible to cognitive bias in their forensic evaluations (78.1%) than them-
selves (52.2%).

In the Neal et al. (2017) study of confirmation bias in forensic mental health
diagnostic judgments described earlier in this chapter, participants rated the extent
to which their own forensic work is influenced by bias as well as the extent to which
work by other forensic psychologists is influenced by bias, each on a 1 (never) to 9
(always) point Likert-scale. These questions were designed to measure the bias
blind spot. They calculated the size of an expert’s bias blind spot by subtracting self-
rating from other rating. They hypothesized the size of participants’ bias blind spot
would be positively related to confirmatory bias. They also hypothesized that cogni-
tive reflection tendencies (the ability to resist incorrect heuristic responses in favor
of deliberative thought) would be inversely related to the size of the bias blind spot.

The bias blind spot hypothesis yielded a meaningful effect size (i.e., theoretically
significant) in the predicted direction, but was not statistically significant. Each
additional unit of discrepancy between self and other ratings of bias (i.e., increasing
bias blind spot) more than doubled the odds of forensic clinicians engaging in con-
firmation bias. The prediction that cognitive reflection tendencies would be inversely
related to the bias blind spot emerged with a small effect size in the predicted direc-
tion, but the trend did not reach statistical significance. Forensic clinicians with
higher cognitive reflection tendencies had somewhat smaller bias blind spots.
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Related Literature on Social-Cognitive Biases in Similar Types
of Judgment Tasks

Outside of the forensic mental health contexts, the influence of implicit (System 1)
attitudes, self-perceptions, and stereotypes on related types of expert judgment tasks
are reviewed here. These findings are relevant to forensic mental health, because it
is likely that many of these same implicit social-psychological processes affect the
judgments of forensic mental health professionals in similar ways. For example,
judges’ (Segal & Spaetch 2002), professional arbitrators’ (Girvan, Deason, &
Borgida 2015), and law students’ (Braman & Nelson, 2007) legal decisions are
systematically affected by their attitudes. Further, the bias blind spot has been docu-
mented in forensic scientists (Kukucka, Kassin, Dror, & Zapf, 2017); and both
judges and physicians show evidence of implicit racial biases in their legal and
medical decisions (Green et al., 2007; Rachlinski, Johnson, Wistrich, & Guthrie,
2009). The sections that follow review the empirical evidence on attitudes and social
perceptions as they affect other legal experts’ judgments and decisions.

Attitudes: Segal and Spaetch (2002) present systematic evidence of what they
call the “attitudinal model” that explains and predicts judicial decision-making.
This model holds that judges’ decisions and behaviors are largely determined by
their attitudes and policy preferences—including Supreme Court Justices. This
model conflicts with the traditional rational choice model in which people assume
that judges make decisions independent of their attitudes.

In a study with professional arbitrators who work in the area of labor arbitration,
Girvan et al. (2015) measured the experts’ explicit and implicit gender attitudes. In
the first part of their study, an experimental lab-based study, they did not find evi-
dence that the experts’ gender attitudes affected their decisions in two mock arbitra-
tion cases in which the gender of the employee-grievants was manipulated (though
non-expert undergraduate students did show the expected gender biases in their
decisions). However, in a second study, arbitrators’ explicit and implicit gender
attitudes did predict their decisions in actual published labor arbitration cases.
Girvan et al. concluded that implicit and explicit attitudes are important to under-
stand as they affect experts’ legal decisions, but that laboratory experiments might
not capture the nature of these attitudes’ effects on real decisions—an important
insight for continued research in this area.

The effect of attitudes about civil rights (gay rights in this case) on legally rele-
vant perceptions and judgments by law students was studied by Braman and Nelson
(2007). These researchers had participants (both law students and undergraduate
students) participate in an experiment in which they studied motivated reasoning in
legal judgments (see Kunda, 1990). Specifically, they asked participants to make
legally relevant decisions about the similarity and applicability of previous case law
on the target case in the study. In the law, legal precedents (previous case decisions)
are used as a guide for deciding future similar cases (known by the legal term stare
decisis). But judges have some flexibility in determining which cases are most simi-
lar and whether or not a given case is analogous enough to a target case to cite as
legal precedent.
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The target case used in Braman and Nelson’s (2007) study was the Boy Scouts of
the United States of American v. Dale (2000) case, in which a gay male claimed
unlawful discrimination by the Boy Scouts after having been removed as a youth
leader and dismissed from the organization based on his sexual orientation. The
researchers varied some aspects of the case in an experimental design, including the
outcome of source cases, such that some participants saw a source case (potential
legal precedent) in which unlawful discrimination had been found, or a source case
in which the defendant had been found to be acting within his rights. Participants
were asked to rate how similar the source case was to the target case on a four-point
scale (i.e., how analogous the source case was to cite as legal precedent for deciding
the target case). They also measured participants’ support on a six-point scale on a
question about how acceptable it is for a gay man to serve as a Boy Scout.

Results revealed that participants’ attitudes influenced their legal judgments by
affecting the perceived similarity between the source cases and the target case.
Participants found the source cases that supported their policy views in the target
case as more relevant to that litigation. Braman and Nelson (2007) found that legal
training did not seem to attenuate motivated perceptions: the law students’ attitudes
influenced their judgments just as much as undergraduate students’ attitudes influ-
enced their judgments.

This question about whether legal training attenuates bias is more complicated
than this, however. Kahan et al. (2016) found that legal training did protect judges’
and lawyers’ statutory interpretations from their cultural values compared to gen-
eral public participants making the same legal interpretations. They noted that law
students’ interpretations, however, were somewhat biased by their cultural values.
Girvan (2016) showed through an elegant experimental design that not all legal
professionals’ judgments are protected from bias by virtue of their legal training.
The distinction between legal rules and legal standards is important in this regard.
Legal rules are rigid and remove subjectivity and discretion from judgment, whereas
legal standards are more flexible and allow for some subjectivity and discretion in
judgment. Girvan showed that learning and applying legal rules (i.e., removes dis-
cretion) does protect legal experts from stereotype-induced bias compared to nov-
ices, but that learning and applying legal standards (i.e., discretion allowed) does
not protect legal experts.

The Self: Bias Blind Spot: Similar to results that have emerged in forensic mental
health, recent findings of the bias blind spot in forensic scientists’ perceptions of
themselves has also emerged. Kukucka et al. (2017) conducted a recent study of 403
forensic scientists across various domains (e.g., latent prints, questioned documents,
toxicology, biology/serology/DNA, crime scene investigation, bitemarks, and fire-
arms/toolmarks) from 21 countries. The mean accuracy rating that forensic scien-
tists provided for their field was 94.41%, yet the experts estimated their own
accuracy at 96.25% (a statistically significant difference with a small effect size).
Furthermore, consistent with the bias blind spot, they rated other forensic scientists
as much more susceptible to cognitive bias in their work (70.1%) than themselves
(25.7%).
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Stereotypes: Although we could not locate any studies of how stereotypes affect
forensic mental health professionals’ judgments, there are provocative studies of
how implicit racial biases affect judicial (Rachlinski et al., 2009) and physician
(Green et al., 2007) decision-making that are likely relevant for forensic psychol-
ogy. In both of these studies, the researchers used a tool called the Implicit
Association Test (IAT) to measure participants’ implicit attitudes about race. The
IAT was developed through decades of research on bias and stereotypes, and is typi-
cally administered via computer through a sorting task in which participants pair
words and faces (Greenwald & Banaji, 1995; Greenwald, McGhee, & Schwartz,
1998). These researchers found that experts typically do not endorse or exhibit
explicit (System 2) stereotype-based biases that affect their professional judgments
and decisions. But in both studies, implicit (System 1) stereotype-based biases unin-
tentionally affected the judges’ and doctors’ judgments and decisions.

For example, Rachlinski et al. (2009) asked judge-participants to complete the
computer-based IAT first, and then respond to hypothetical vignettes and make
decisions about them. In some vignettes, the race of the defendant was subliminally
primed but not identified explicitly, whereas in the final vignette the race of the
defendant was made explicit. Results from this study, first, showed that judges hold
implicit racial biases that mirror the general public’s implicit attitudes about race (in
this TAT’s case, a systematic white over black preference). Second, the results
showed that judges are not explicitly biased—race-related primes did not directly
affect their judgments.

However, the implicit racial attitudes of judges did affect their legal judgments
(Rachlinski et al., 2009). Judges’ scores on the race IAT had a consistent, margin-
ally significant influence on their judgments across two different vignettes. Judges
with stronger white preferences on the IAT gave harsher sentences to defendants
when they had been primed with black-associated words (e.g., graffiti, Harlem,
homeboy, jerricurl, rap, segregation, basketball, gospel, afro, reggae, athlete) com-
pared to judges who were primed with neutral words (e.g., baby, heaven, coffin,
summer, truth, accident, mosquito, virus, toothache, rainbow, paralysis). And judges
who exhibited a black preference on the IAT gave less harsh sentences to defendants
when they had been primed with black-associated words compared to judges primed
with neutral words.

Green et al. (2007) studied how implicit racial biases affect physicians’ clinical
decision-making. They asked physician-participants to respond to a clinical vignette
of a patient presenting to an emergency room with an acute heart problem and to
make a decision about whether or not to use thrombolysis, a treatment to dissolve
blood clots. Physician-participants were randomly assigned to either a black or
white patient vignette. They were asked to complete the race IAT to measure their
implicit racial attitudes as well as respond to questions about perceptions of patient
cooperativeness, attribution of symptoms to coronary artery disease, and respond to
a questionnaire about their explicit racial attitudes.

Results indicated that physicians did not endorse explicitly racial attitudes
(Green et al., 2007). However, like judges and the general public, physicians exhib-
ited an implicit racial preference favoring white people over black people, and they
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endorsed implicit stereotypes of black people as less cooperative in general, and
with medical procedures specifically. Furthermore, these implicit attitudes affected
their clinical decision-making. As the strength of physicians’ implicit pro-white
bias increased, their likelihood of treating white patients with thrombolysis and not
treating black patients with thrombolysis increased. These results demonstrate the
disconnect between implicit and explicit attitudes, and the predictive validity of
implicit attitudes for experts’ judgments—here in a clinical context not dissimilar
from what forensic psychologists are typically asked to do. Results suggest physi-
cians’ implicit racial biases might contribute to the minority health disparities pres-
ent in this country.

Conclusions and Future Directions

In this chapter, we have reviewed evidence of unintentional biases in experts’ judg-
ments. We have focused specifically on forensic mental health experts, but we have
also described relevant findings from other professional arenas in which experts
face similar decision tasks. We started with foundational background from cognitive
and social psychology, explaining dual-process theories of cognition in both sub-
fields of psychology to ground our discussion of bias. By “bias” in this chapter, we
focus exclusively on System 1-induced cognitive and social-cognitive biases; and
unintentional, understandable, predictable, systematic errors that even experts
make. When the contexts and situations in which these types of biases emerge are
understood, these contexts and situations can be changed so as to minimize the
likelihood of biases exerting negative effects on experts’ judgments. In reviewing
this literature, we have identified several gaps that future research can address.
There are serious implications for biased judgments in forensic mental health for
people involved in the legal system, such as missed or misdiagnoses that could lead
to death in the most extreme circumstances (e.g., capital cases). Thus, the need for
research in this area is critical.

Most of the empirical evidence of cognitive and social-cognitive biases in
experts’ judgments is outside of the forensic mental health domain. We reviewed the
burgeoning body of evidence regarding cognitive biases in forensic mental health
judgments, but a lot of this work has not yet gone through the peer-review system
and is not yet published. Most of the evidence about how cognitive biases influence
experts’ judgments is in other areas (e.g., forensic science, medicine, law). Thus,
there is a need for researchers to conduct methodologically strong, ecologically
valid experimental research in forensic mental health domains to further clarify how
and when cognitive biases affect forensic mental health experts’ judgments and
decisions. Perhaps there are some forces that make forensic psychologists less sus-
ceptible to these biases than experts in other domains (e.g., motivation to be objec-
tive by virtue of the gravity of forensic work), but perhaps other forces make forensic
psychologists more susceptible to the biases (e.g., the insidious adversarial
pressure).
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Similarly, very little of the evidence on implicit social-cognitive biases is in the
domain of forensic mental health. In fact, only emerging information about the
“bias blind spot” is in the forensic mental health domain. We did review some stud-
ies of how forensic mental health professionals’ attitudes influence their judgments;
however, these attitudes have only been measured explicitly to date and it is not
clear whether implicit attitudes would also affect forensic mental health judgments.
It is highly likely, given findings from law (e.g., Girvan et al., 2015), but as of yet
remains unstudied in forensic mental health.

We were unable to find a single study of how implicit stereotypes affect the judg-
ments and decisions of forensic mental health experts. There is compelling evidence
from law (Rachlinski et al., 2009) and medicine (Green et al., 2007) that implicit
racial stereotypes will likely influence forensic mental health professionals’ judg-
ments too, but as of yet there appear to be no studies of this issue. This issue is
especially important in light of the gross racial disparities in the American justice
system—especially in the criminal justice system (Cole, 1999). Furthermore, there
is a need for studying how other kinds of implicit stereotypes (not just race) affect
professionals’ decisions—both in forensic mental health and in other domains. This
area is ripe for future research.

In sum, there are strong theoretical reasons to suspect that forensic mental health
professionals are subject to the effects of unintentional System 1-induced cognitive
and social-cognitive biases in their judgments and decisions. Emerging research
from the forensic mental health domain supports these theoretical predictions, but
much work remains to be done to better understand the boundary conditions of
when and how these particular kinds of experts are biased in the particular environ-
mental contexts in which they work. As more research in this area emerges, it will
flesh out the unique ways in which the contextual environments of forensic mental
health affect our judgments. It will also inform solutions to mitigate the effects of
these unintentional and unwanted biases in forensic mental health professionals’
judgments and decisions.
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Restorative Justice: Reflections )
and the Retributive Impulse e

Alana Saulnier and Diane Sivasubramaniam

In this chapter, we review the literature surrounding restorative justice as a response
to crime. While originally introduced in the form of an alternative dispute resolution
process, only loosely incorporated into the formal criminal justice system, restor-
ative justice is now a vital feature of justice processes in many jurisdictions. Here,
we offer a thorough introduction to the theoretical foundations and empirical reali-
ties associated with restorative procedures. Our goal is to provide a wide-ranging
review of what is currently known about restorative interventions in the psychologi-
cal literature and what remains unclear.

We begin with an in-depth introduction to restorative justice, comparing it with
the formal criminal justice system in terms of philosophical foundations, structural
applications, and outcomes. From here, we move to a review of recent empirical
evidence. We reflect on the findings of program evaluations (in particular, those
related to stakeholders’ perceptions and recidivism reduction), evaluating the
empirical support for reintegrative shaming and procedural justice as central theo-
retical explanations for the effects seen in restorative justice. In this section of the
chapter, we summarize what is well-known about restorative justice in the psycho-
logical literature, highlighting the importance of continuing to better understand
factors driving the effectiveness of restorative interventions.

Finally, we emphasize the need to investigate public perceptions of appropriate
justice; we argue these are key to identifying the conditions under which restorative
interventions will be evaluated as an acceptable justice response and, therefore, they
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will greatly affect the long-term viability of restorative justice. We dedicate the lat-
ter part of the chapter to addressing an underdeveloped area in relation to restorative
justice: dual-process models of cognitive processing. Ultimately, we argue that the
success of restorative justice is as dependent on public perceptions of the appropri-
ateness of restorative interventions as it is on demonstrations of the effectiveness of
such interventions in evaluative research. We draw attention to the discrepancy
between legal and lay notions of justice, on the basis that legal notions of justice
revolve around deliberative cognitive processing, whereas lay notions of justice
stem from heuristic cognitive processing and are often dominated by a retributive
impulse. We speculate about the effect of this discrepancy on the long-term viability
of restorative practices, arguing that retributive motivations present an inherent
challenge to the widespread use of restorative justice, but that psychological research
on dual-process models will be useful in overcoming this challenge.

We conclude by suggesting more focused research directions that would advance
the current state of knowledge in restorative justice, highlighting the value of exper-
imental methods in building support for restorative interventions. We argue that
such research would better equip scholars to overcome the challenges presented by
the retributive impulse in ways that encourage the long-term viability of restorative
justice.

What Is Restorative Justice?

The formal criminal justice system is characterized by distinctive features, includ-
ing an adversarial process, adjudication by unbiased third parties (such as judges
and juries), and punitive outcomes (most notably, incarceration). The court-based
model associated with this system is likely the most well-recognized means of
responding to criminal behavior among citizens of Western democracies such as
Australia, Canada, and the USA. Despite several decades of application alongside
or as an alternative to the formal criminal justice system (Braithwaite, 1999; Strang
& Sherman, 2015), restorative justice is undoubtedly less well recognized as a
means of responding to crime. While both the traditional and restorative justice
models prioritize the provision of an efficient and effective response to crime as
their ultimate purpose, there are notable differences between the two in terms of
philosophical foundations, structural applications, and outcomes.

Philosophically, the formal criminal justice system and restorative justice differ
in the extent to which they prioritize retribution. The two models are founded on
distinct justice motivations that differentially prioritize retribution (i.e., punish-
ment) and restoration (i.e., reconciliation of harm caused by a transgression; Wenzel,
Okimoto, Feather, & Platow, 2008). Formal models of criminal justice in Western
democracies have historically been grounded in the retributive philosophy. This ori-
entation is linked closely with the dominance of rational choice sensibilities in
Western nations. Central to the rational choice position are matters of individual
culpability and calculated decision-making. From this perspective, consequences
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are recognized as very important to deterring secondary offending behavior gener-
ally, and primary offending behavior specifically (Zehr, 1997). A retributive phi-
losophy naturally complements rational choice sensibilities, prioritizing punishment
as the most effective response to criminal behavior. Punishment reprimands the
individual criminal, while also conveying a message of the consequences of engag-
ing in criminal behavior to would-be offenders in the broader population. Formal
models of criminal justice embody the punitive orientation that accompanies a
retributive philosophy of justice. However, retribution is but one justice motivation,
and an alternative motivation—that of restoration—is generally not well repre-
sented in responses to crime that prioritize retribution (Braithwaite, 1989, 2000).

The fundamental orientation of restorative justice models is identifying and
resolving the harm produced by criminal behavior, rather than simply punishing the
offender. This involves recognizing that criminal acts produce harm for a range of
parties, and that a central objective of responding to crime should be reconciling the
harm that has been caused for all stakeholders. Restoration of the victim(s) and
community to their pre-transgression states is a key priority of restorative justice,
but comprehensive restoration also involves engaging with the harms suffered by
the offender (Bergseth & Bouffard, 2007). Returning the offender to his pre-
transgression state, in addition to providing him with opportunities for self-
improvement, is key to a restorative philosophy. The philosophical starting points of
justice models prioritizing retributive versus restorative motivations therefore vary
considerably, highlighting distinct objectives. Their fundamentally different frames
of reference lead to fundamentally different processes and outcomes.

The retributive philosophy guiding the formal criminal justice system in Western
democracies lays the foundation for an adversarial process, in which the focus is the
behavior and culpability of the accused. The procedure is characterized by pitting
two parties (the defense and the state) against each other, who do not agree on a
shared understanding of the accused’s behavior. The very language foundations of
this model (e.g., guilty/not guilty, defense/prosecution) are indicative of the level of
confrontation inherent in this approach; undoubtedly, there will be parties who are
dissatisfied with the outcome. To minimize the financial costs associated with the
process of the formal criminal justice system, plea agreements—which require
offenders to admit to a crime (typically of lesser severity than the crime with which
they were initially charged)—are often used to establish a form of negotiated con-
sensus at the expense of the state’s desired conviction. However, when a shared
understanding of offender culpability cannot be reached between the defense and
prosecution, the full adversarial process is engaged. The offender is presumed inno-
cent and represented by a defense attorney, while the state carries the burden of
proof and is represented by a prosecuting attorney. Both parties have the opportu-
nity to present relevant evidence to a designated third party (i.e., a judge, panel of
judges, or jury) tasked with reaching a determination regarding the accused’s guilt.
Victims are most typically incorporated into this process as witnesses, having very
limited opportunity to share information that is not specifically asked of them or
which is not directly relevant to the accused’s culpability—amounting to very
restricted opportunities to have a voice in the process. All parties to the procedure
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have clearly defined roles in the process, which creates very formal, structured
interactions, generally with the victim and accused not directly interacting at all,
and with less directly affected victims (e.g., family members of the primary victim/s)
having very little to no involvement in the procedure. If a determination of guilt is
reached, the potential outcomes are focused on offender punishment and tend to be
narrowly constructed (e.g., probation, incarceration, fines); these outcomes are
capable of being administered to a broad offender population but do not necessarily
speak well to individual offenders’ needs and largely fail to consider the needs of
other stakeholders. Ultimately, the consequence imposed is intended to be the result
of a sober calculation of proportional punishment that draws from existing formal
guidelines and legal precedents (Bazemore & Umbreit, 1995).

In contrast, restorative procedures are relatively informal when compared with
court procedures. There is not a single formula for conducting a restorative proce-
dure as there is with court. Restorative practices have been recognized as taking a
variety of forms, with victim-offender mediation, family-group conferencing, and
peacemaking circles being recognized as some of the most prevalent strategies
(Bouffard, Cooper, & Bergseth, 2016; Latimer, Dowden, & Muise, 2005; Zehr,
2002).

In general, restorative justice procedures can be characterized by a broad set of
basic features which are fundamentally different from court. For instance, although
restorative approaches tend to have a “leader” guiding the procedure—in the same
way that a judge might be described as the leader in court-based procedures—this
leadership is much less rigid and formal. Facilitators (as they are called in restor-
ative conferencing) guide participants through the procedure (e.g., encouraging
reflection on specific topics such as harm incurred and ideal restoration, as well as
ensuring that all participants have adequate opportunities for voice), but they do not
govern the procedure in the same way that a judge does (Wenzel et al., 2008).
Instead, conference participants have substantial ownership over the workings of
the process. Restorative justice procedures require the participation of an offender
who acknowledges commission of an offence—very different from the role the
accused adopts in court-based procedures. Additional participants in restorative jus-
tice ideally include victim(s), support persons for both offenders and victims, and,
in some cases, community members more generally. Conference participants are
substantially more engaged in restorative justice than court participants are in court
procedures. For instance, while the state represents the victim in the formal criminal
justice system, victims are given much greater latitude to choose the manner in
which they represent themselves and play an active, decisive role in the restorative
model (Zehr, 1997). Restorative justice advocates argue that this does not imply the
offender is disenfranchised relative to the victim in restorative procedures
(Braithwaite, 2000). Instead, the shared starting point that restorative justice begins
with (i.e., acknowledgment by all parties of the harm caused and an effort to resolve
that harm) is intended to level perceptions of hierarchy in the procedure, between
participants as well as facilitators. In these ways, responses to crime founded on
both restorative and retributive philosophies result in consequences for criminal
behavior, but there is immense procedural variability between the two.
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While the consequences prioritized in the formal criminal justice system empha-
size punishment, this does not mean that the consequences of retributive oriented
justice models are inherently cruel, harsh, or unfair; rather, retributive models of
criminal justice aim to swiftly, proportionally, and fairly administer a punitive con-
sequence to a particular offender while also conveying a message of general deter-
rence to the public more broadly (Bazemore & Umbreit, 1995). While addressing
punitive concerns, models of justice prioritizing a retributive orientation tend to be
criticized for being inattentive to a broader range of post-crime concerns, such as
restoration of harm. In this regard, a restorative orientation to justice has proven
particularly valuable, as a complementary as well as an alternative model to the
formal criminal justice system.

Consequences are conceptualized differently in restorative justice, with the ter-
minology of sanctions preferred to punishments, underscoring that restorative out-
comes are not primarily punitive in orientation. Sanctions are the tangible outcomes
of restorative procedures for offenders. The principles of specific and general deter-
rence are still communicated through sanctions; however, rather than prioritizing
punishment, sanctions prioritize the restoration of stakeholders both materially and
in terms of relationships following a transgression (Van Ness, 1993). A fundamental
difference between retributive and restorative philosophies of justice is observable
through sanctions. Specifically, restorative justice emphasizes the redemption of the
offender; while an act worthy of condemnation has been committed, the individual
offender is socially recognized as redeemable. Sanctions are still directed at the
offender in restorative interventions—as punishments are in retributive models of
justice—but restorative justice sanctions strive to assist the offender in returning
specific victims, the community more broadly, and themselves, to their pre-
transgression states. Just as participants are granted greater ownership over the pro-
cedure in restorative justice, they are also granted considerably more control over
the crafting of outcomes (Braithwaite, 2000; Latimer et al., 2005). Consequently,
restorative sanctions tend to be much more responsive to the needs of particular
situations and stakeholders than the consequences of the formal criminal justice
system (Bazemore & Umbreit, 1995). While there is considerable flexibility in the
specific sanctions developed in any given scenario, sanctions are not inherently
inconsistent. Two underlying motivations are intended to guide the development of
all sanctions: stakeholder restoration and the personal growth of offenders (Zehr,
1997). Through these more diversified outcomes, restorative justice is argued to
more reflexively and successfully respond to the needs of victims, offenders, and
communities.

More specific examples of sanctions in restorative justice would include personal
growth opportunities (e.g., completion of programs or tasks), victim compensation
(e.g., personal service or financial remuneration), and community compensation
(e.g., community service or fines), which would be selected based on offender, vic-
tim, and community needs. Take the instance of a case where a 16-year-old youth
(John) is engaged in a restorative conference because he has vandalized a neighbor’s
property. John (offender), the neighbor (victim), John’s parents (supporters), and
the local neighborhood watch leader (community member) are all present for the
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conference along with the trained conference facilitator. During the conference,
John reveals that he has a difficult time coping with anger and committed the van-
dalism as a random act of destruction in frustration after his parents told him they
could not afford to give him money to go out to the movies with his friends. All of
the conference participants agree that John has behaved inappropriately, but that
steps can be taken to rectify the situation. The neighbor requests that he be compen-
sated for the $100 of damage that John caused, but recognizes John’s parents’
strained financial situation and suggests that it would be best for John to be respon-
sible for the reimbursement. John agrees, but says he has no money to compensate
his neighbor and does not know how to get it. The neighbor suggests a local office
that offers classes in résumé building as well as an employment service that helps
connect potential employees with employers. John accepts these suggestions and
three sanctions are established; John is expected to: (1) complete a résumé within 2
weeks at the local office, (2) submit his résumé to the employment office and apply
to at least three available part-time job opportunities within 3 weeks, and (3) reim-
burse his neighbor financially or through personal assistance if he cannot secure the
money within 3 months. Furthermore, John’s parents draw attention to the need for
John to better control his emotions. The neighborhood watch leader describes an
emotion management program in the community that helps youth develop patience,
stress management, and accomplishment through gardening. John is interested in
this program and the rest of the conference participants agree that John and the com-
munity would benefit from him learning to better control his emotions. As such, a
fourth sanction, that John must join a program oriented towards emotion manage-
ment and attend regular sessions for a minimum of 2 months, is also established. As
the example illustrates, the victim, offender, and community more broadly partici-
pated in the determination of meaningful sanctions that aim to restore the victim to
his pre-transgression state alongside restoring, or even improving, the pre-
transgression states of the offender and community more generally.

The preceding review has now established an understanding of the philosophy,
procedure, and outcomes of restorative justice, relative to the more dominant retrib-
utive justice model. Restorative justice has been described as offering a response to
crime that is less punitive and stigmatizing than retributive justice, providing the
offender with greater opportunities for personal growth and community reintegra-
tion while also responding to the harms of crime more broadly (i.e., victim and
community concerns; Bazemore & Umbreit, 1995). However, the conceptual over-
view provided thus far largely centers on the intentions of the restorative justice
approach, engaging very little with the empirical realities associated with the use of
restorative procedures. Although restorative procedures conceptually promote a
more holistic, empathetic response to wrongdoing, we cannot assume that these
approaches to crime are inherently better or, indeed, that they do not cause harm to
stakeholders (Strang & Sherman, 2015). Evidence-based policy is key to the devel-
opment and administration of responses to crime; reflecting on the findings of pro-
gram evaluations, theoretical explanations of effects, and links between theory and
practice are all central in this regard.



Restorative Justice: Reflections and the Retributive Impulse 183

The heterogeneity of restorative justice programs is both a strength and a chal-
lenge of restorative responses to crime. Flexibility in program design and adminis-
tration allows individual programs to be geared towards community needs, as well
as allowing individual conferences to be responsive to the realities of specific vic-
tims and offenders. Embracing diverse tactics is a quality of restorative justice that
contributes to its success in some ways; however, this strength also presents a chal-
lenge to evaluating and replicating the achievements of restorative programs. This
has been, and will surely remain, a reality that makes it difficult to be confident in
reaching definitive conclusions in evaluative research. Despite this caveat, a number
of high quality evaluations and meta-analyses have illuminated the value of restor-
ative responses to crime. Through these empirical projects, there is an accumulation
of evidence supportive of some of the central optimistic promises associated with
restorative justice; in particular, its capacity for stakeholder restoration and satisfac-
tion, as well as reductions in recidivism (Braithwaite, 1999). These findings are
demonstrated across a number of research projects engaging a variety of method-
ological approaches and exploring a diverse range of restorative procedures, but
they are generally consistent with regard to stakeholders’ perceptions and rates of
recidivism.

Stakeholder Perceptions

Restorative justice has long been argued to foster more positive sentiments among
both victims and offenders than the formal criminal justice system (Braithwaite,
1999). These positive outcomes are observable in stakeholders’ perceptions of each
other as well as of the justice process more generally. Most notably, both victims
and offenders report greater perceptions of satisfaction with restorative relative to
retributive procedures. This effect has a substantial history of empirical validation
in a number of high quality meta-analyses (e.g., Latimer et al., 2005; Mazerolle,
Antrobus, Bennett, & Tyler, 2013; Sherman & Strang, 2007). More recent program
evaluations continue to support these findings. For instance, Bouffard et al. (2016)
examined a variety of restorative interventions for youth (incorporating varied
degrees of direct contact between offenders and victims) and concluded that “par-
ticipants in RJ programs often report high degrees of satisfaction with the interven-
tion” (p. 14). Researchers tend to attribute these effects on satisfaction to the highly
engaging nature of restorative justice relative to court-based procedures. In particu-
lar, opportunities for voice during restorative procedures help establish a shared
sense of process control between parties, while the joint crafting of sanctions pro-
motes the understanding that outcomes are a collaborative effort between parties.
The ability of all parties to actively contribute to both the process and outcomes of
the procedure enhances perceptions of fairness and satisfaction from the perspective
of both victims and offenders.

Restorative justice practices are also associated with other positive perceptions
for stakeholders. For instance, offenders participating in restorative processes report
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higher levels of engagement in the proceedings as well as enhanced perceptions of
ethical treatment relative to court-based procedures (Barnes, Hyatt, Angel, Strang,
& Sherman, 2013). Much of the research has focused on victims’ experiences, pro-
ducing findings that participation in restorative conferencing leaves victims feeling
less fearful of offenders (Strang, 2002), less angry with offenders Sherman &
Strang, 2007), and less likely to experience the symptoms of post-traumatic stress
disorder (Angel et al., 2014). Overall, a substantial body of evidence suggests that
restorative procedures leave victims and offenders feeling more satisfied with their
encounter, and more positive in general, than does the formal criminal justice sys-
tem. While stakeholder perceptions have long been of interest to researchers, rates
of recidivism are the most broadly recognized measure of the success of restorative
interventions.

Recidivism

The measurement of recidivism is quite challenging. One key issue is establishing
an operational time period over which recidivism will be assessed; however, clarity
and transparency in operationalization have allowed researchers to demonstrate
relatively consistent findings. For instance, Sherman, Strang, Mayo-Wilson, Woods
and Ariel (2014) adopted a 2-year operational definition of recidivism and found
that offenders who completed restorative procedures were less likely to reoffend
than offenders who completed non-restorative procedures. Many program evalua-
tions have produced similar findings, demonstrating a reduction in recidivism for
offenders engaged in restorative justice within relatively short follow-up periods
(e.g., Bergseth & Bouffard, 2007, 2012; Bradshaw, Roseborough, & Umbreit, 2006;
Braithwaite, 2007). A number of meta-analyses support similar conclusions across
offender types. For instance, restorative procedures perform at least as well as, if not
better than, retributive justice responses with regard to recidivism rates among both
juvenile and adult offenders (e.g., Latimer et al., 2005; MacKenzie & Farrington,
2015; Sherman & Strang, 2007). Most recently, a meta-analysis of 21 studies
exploring the effect of restorative procedures on juvenile recidivism rates concluded
that restorative programs have a beneficial effect for youth, as evidenced through
longer desistance periods between reoffending than youths directed to traditional
court procedures (Wong, Bouchard, Gravel, Bouchard, & Morselli, 2016).
Particularly interesting is that even restorative procedures that involve very minimal
or indirect contact between victims and offenders were more effective at reducing
recidivism than court-based procedures (suggesting that the success of restorative
procedures might not hinge on the direct interaction between offenders and vic-
tims—allowing greater opportunities for restorative procedures to be engaged).
Overall, these evaluations provide substantial evidence in support of the association
between offender participation in restorative procedures and recidivism reduction.
Limitations of existing research: While the findings highlighted above have con-
centrated on the optimistic outcomes of restorative justice, empirical work also
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demonstrates limitations of existing research. For instance, returning to the impor-
tance of the operational definition of recidivism adopted, the observed effects of
restorative relative to retributive models dissipate when a longer time frame for
recidivism is considered. In particular, Bergseth and Bouffard (2007) found that
when recidivism was assessed over a 4-year follow-up period, differences between
restorative and court-based interventions were no longer significant.

Likewise, Tyler, Sherman, Strang, Barnes, and Woods (2007) demonstrate that
differences between restorative and court-based procedures are not statistically sig-
nificant so long as key mechanisms (i.e., reintegrative shaming and procedural jus-
tice) are incorporated into the design of each; this casts doubt on longstanding
assumptions that retributive and restorative orientations produce fundamentally dif-
ferent outcomes. Instead, this finding suggests that procedural treatment makes all
the difference in outcome effects. While a substantial body of accumulated research
suggests that restorative justice is, in many ways, superior to the formal criminal
justice system in responding to crime, it is important to remain critical of the actual
nature of these effects.

A particularly important consideration is the existence of a self-selection bias,
which might strongly skew the results of restorative justice research. Victims and
offenders who take part in restorative procedures choose to do so, suggesting that
these persons could be fundamentally different than victims and offenders engaged
with court-based procedures. The voluntary nature of restorative procedures cou-
pled with the fundamentally different starting point of offender acknowledgment of
harm might set the stage for participants in restorative procedures to interpret justice
quite differently from those in court-based procedures (Latimer et al., 2005). In
particular, stakeholders in restorative justice might simply be more motivated to
reach a resolution to the criminal act, providing baseline conditions that promote the
realization of the intended effects of restorative procedures (Braithwaite, 2016). As
opposed to the formal criminal justice system, which is primarily engaged with
imposing corrections upon offenders, restorative justice strives to seize opportuni-
ties to encourage an existing desire for desistance in offenders (Robinson &
Shapland, 2008).

It is imperative that scholars scrutinize the methodology of research that demon-
strates the effectiveness of restorative relative to court-based procedures. Doing so
will allow researchers to more comprehensively understand and, ultimately, to bet-
ter predict the outcomes of specific justice processes for specific persons. Theoretical
explanations are essential to developing these better understandings, and two domi-
nate the restorative justice literature: reintegrative shaming and procedural justice.
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Explaining the Effects of Restorative Justice: Theoretical
Foundations

Alongside research evaluating restorative justice programming, a considerable body
of work has been dedicated to explaining the effects observed. Given that both
restorative and retributive justice aim to produce meaningful consequences to crime,
the focus for most researchers has been the procedural differences associated with
their application. While court-based procedures can be somewhat dismissive of the
perspectives of both victims and offenders, restorative programs have been recog-
nized as more adequately attending to stakeholders’ perspectives through the theo-
retical principles of reintegrative shaming and procedural justice. At their core, both
of these theories advocate for the importance of process, maintaining that critical
outcomes of justice responses (e.g., participant perceptions of satisfaction and legit-
imacy, as well as reoffending behavior) are highly dependent on the means used to
administer justice.

Reintegrative Shaming

Although the formal criminal justice system operates on principles of proportional
retributive justice, criminological theory suggests that this model might be detri-
mental to the offender. In particular, it has been argued that offenders experience
harmful stigmatization as a result of encounters with the criminal justice system—
particularly those which result in the administration of punishment—through a pro-
cess of labelling. In other words, to be labelled as a “criminal” prompts society to
reject offenders, identifying them as different and treating them accordingly (Becker,
1963; Links, Cullen, Frank, & Wozniak, 1987).

The origins of reintegrative shaming theory lie in the recognition that retributive
responses to crime can be detrimental to offenders specifically, and to society more
generally. In particular, a harmful form of stigmatization results from determina-
tions of guilt levied in the formal criminal justice system, and this stigmatization
can make reintegration into mainstream society difficult by way of a labelling effect
(Braithwaite, 2000; Braithwaite & Mugford, 1994; Maruna, LeBel, Mitchell, &
Naples, 2004). A function of stigmatization in retributive justice models is to con-
nect the commission of a criminal act with feelings of shame—feelings which are
seen as essential to foster future desistance from crime. However, the effects of
shame are argued to be dependent on the structure of its administration, with stig-
matizing shaming actually increasing subsequent offending (Braithwaite, 1989,
2000). Shame that is stigmatizing is grounded in messages of degradation, humilia-
tion, and a lack of forgiveness; the offender is recognized as a bad person as indi-
cated by his bad behavior. Consequently, the offender’s social reintegration is made
more challenging as the individual is likely to perceive, as well as actually experi-
ence, exclusion on the basis of the criminal label (Braithwaite, 2000; Braithwaite &
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Mugford, 1994; Maruna et al., 2004). By contrast, restorative procedures recognize
the value of shame but avoid engaging it through stigmatization by employing a
model of reintegrative shaming.

Reintegrative shaming seeks to communicate shame for the harmful act while
maintaining a position that is respectful to the offender and demonstrative of a will-
ingness to forgive him (Braithwaite, 1989, 2000; Braithwaite & Mugford, 1994). As
opposed to producing damaging consequences, shame incurred through a reintegra-
tive process aims to encourage self-improvement, relationship restoration with
those harmed by their actions, and inclusion with rather than exclusion from the
community. Reintegrative shaming requires a different perspective from the
offender—namely, that she is willing to accept responsibility for her behavior and
acknowledge it as harmful—but also involves a fundamentally different structure of
shaming, during which the offender (along with other stakeholders) is empowered
with process control (Braithwaite & Mugford, 1994; Tyler et al., 2007). Reintegrative
shaming is not an isolated component of the restorative justice conference; rather, it
is an underlying philosophy that guides the procedure. This structure of shame is
argued to work because it draws together people respected by the offender to disap-
prove of her behavior constructively, allowing the offender to recognize that, while
her action was wrong, she is still valued (Braithwaite, 2000). Reintegrative shaming
is a core foundation of the practice of restorative justice.

Restorative justice procedures endeavor to foster future desistance from crime by
constructively conveying the harmful implications of a specific criminal act. This
process ideally engages feelings of shame, but not stigmatizing shame. Instead, the
various consequences of a crime (e.g., emotional, physical, material) are conveyed
by stakeholders civilly in a way that is intended to genuinely compel the offender to
avoid repeating the behavior in question. In these procedures, personal denunciation
is ideally avoided; constructive disapproval of the offender’s behavior, rather than
the offender on the whole, is the objective (Braithwaite, 1989). Communicating the
harmful consequences of behavior is intended to prompt feelings of shame on the
part of the offender, but the communication of this information also ideally conveys
care and support for the offender (Braithwaite, 2000). In these ways, restorative
procedures embody the essence of reintegrative shaming and, as such, have been
hypothesized to produce positive outcomes for offenders (Johnstone, 2002).

Empirical investigations have validated reintegrative shaming as a promising
technique for responding to crime. Barnes et al. (2013) suggest that incorporating a
reintegrative shaming philosophy into restorative procedures enhances the overall
effectiveness of the response to crime, particularly with regard to participants’ per-
ceptions of satisfaction with the justice process. A key aspect of this satisfaction
from the perspective of the offender is the extent to which procedures utilizing rein-
tegrative shaming articulate respect for the offender. Procedures that promote the
communication of respect for offenders foster positive relationship development for
conference stakeholders (Ahmed, Harris, Braithwaite, & Braithwaite, 2001). Tyler
et al.’s (2007) work provides a further test of this relationship. Adopting the starting
point that reintegrative shaming strengthens the offender’s relational ties to signifi-
cant others, the authors hypothesized that offenders taking part in restorative



188 A. Saulnier and D. Sivasubramaniam

procedures would be less likely to reoffend than those in court-based procedures
because offenders in restorative programs would be more concerned with negatively
affecting the relational bonds they had established as a result of the process. Using
longitudinal data drawn from a portion of the Reintegrative Shaming Experiments
(RISE) program in Australia that focused on offenders involved in drunk driving
incidents, recidivism rates for offenders who were directed to court-based proce-
dures were compared against those who were diverted to restorative programming
after 4 years. The results provided evidence in favor of the use of reintegrative
shaming practices; specifically, that the use of reintegrative shaming techniques in
justice responses reduced recidivism rates (Tyler et al., 2007). Regardless of whether
an offender was assigned to restorative or court-based procedures, if the procedure
incorporated reintegrative shaming, lower rates of reoffending were observed than
if the procedure did not incorporate reintegrative shaming.

It might be the case that reintegrative shaming promotes the development of
social bonds that encourage abstaining from crime. Alternatively, the effectiveness
of reintegrative shaming in reducing offending might be due to the enhanced per-
ceptions of respect and fairness reported by participants in such procedures
(Mazerolle et al., 2013). The role of fairness perceptions in restorative justice can be
better understood by turning to the procedural justice literature.

Procedural Justice

While reintegrative shaming theory is directly linked to the restorative justice litera-
ture, procedural justice theory has a broader history. In the legal context, procedural
justice is concerned with evaluations of the application of law; specifically, the
extent to which a procedure, as opposed to an outcome, is perceived as fair and
satisfying (emphasizing the subjective interpretations that define perceptions of jus-
tice; Tyler, 1989). Procedural justice theory rests on the assertion that perceptions of
the extent to which an outcome (e.g., consequences for criminal behavior) is evalu-
ated as fair and satisfying rest heavily on the procedure used to determine the out-
come. This is demonstrated through a wealth of psychological literature exploring
the relationships between processes and outcomes (e.g., Lind & Tyler, 1988; Thibaut
& Walker, 1975; Tyler, 1989).

Relational models of procedural justice contend that procedural features such as
“voice” (i.e., the opportunity to express one’s opinion) are influential because they
imply that the participant is a valued member of the group overseeing the procedure
(i.e., she is asked to provide input because she has an important contribution to
offer; Lind, Tyler, & Huo, 1997). Relational interpretations of procedural justice
provide an explanation for a consistent finding in the literature: Even when indi-
viduals know that the voice they are permitted during a procedure will have no
effect on the outcome reached, ratings of fairness and satisfaction associated with
the procedure and outcome are still greater than when there is no opportunity for
voice incorporated into the procedure. In fact, even post-decision opportunities for
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voice lead to higher fairness evaluations than no voice (Lind, Kanfer, & Earley,
1990). This finding necessitates an explanation grounded in non-instrumental, or
relational, concerns. Fundamentally, relational models posit that treatment is a way
of conveying messages of status in social groups. When treatment by authorities
demonstrates attention to relational concerns, subordinates’ feelings of in-group
membership and value to the group are fostered, which in turn increases their fair-
ness perceptions. Conversely, when treatment demonstrates disregard for relational
concerns, this can lead to perceptions of exclusion, and consequently, decreased
fairness perceptions (Bradford, 2014; Lind & Tyler, 1988).

Voice is not the only relational concern; it is one indicator among several process-
oriented concerns that affect the extent to which a procedure, as well as its outcome,
is determined to be fair and satisfactory (Lind et al., 1990, 1997; Platow et al.,
2013). Although multiple relational models have now been developed to explain
procedural justice effects (e.g., the Relational Model of Authority, Tyler & Lind,
1992; the Group Engagement Model, Tyler & Blader, 2000), these iterations all
maintain the same core tenets outlined in the first model developed, the Group Value
Model (Lind & Tyler, 1988), which still serves as the dominant relational explana-
tion in the procedural justice literature.

Lind and Tyler (1988) posited that the extent to which a procedure appeals to
central relational concerns dictates evaluations of fairness and satisfaction with not
only the procedure, but its outcomes as well. In particular, three relational concerns
were identified: (1) neutral and consistent treatment, (2) trust in administrator
benevolence, and (3) interactions demonstrative of respect and dignity. All three
variables independently affect procedural justice perceptions, and demonstrate pro-
cedural concerns that go beyond desires to wield control over outcomes (Tyler,
1989).

Perceptions of respect are derived from interpersonal interactions that are per-
ceived as polite, dignifying and considerate of personal rights (Tyler, 1989, 1994;
Tyler & Lind, 1992). Ultimately, disrespectful treatment conveys to the individual
that he is a person of low status within the group in question, and can also imply the
social standing of groups in relation to one another (Heuer & Stroessner, 2011;
Tyler, 1989). Likewise, relational models of procedural justice have always incorpo-
rated “trust,” understood as the extent to which the decision-making authority is
perceived as trustworthy. This aspect of procedural justice concerns involves evalu-
ating the perceived intentions of the administering authority, specifically, the extent
to which the authority is perceived as reasonable (Tyler, 1989, 1994). Perceptions of
trust are based on evaluations of the benevolence of the authority’s treatment (Tyler
& Lind, 1992), and are particularly influential in shaping perceptions of legitimacy
because the inference of a benevolent disposition fosters the belief that an authority
can be trusted in the long term (Hough, Jackson, Bradford, Myhill, & Quinton,
2010; Tyler, 1994). Finally, “neutrality” broadly refers to the “even-handedness” of
a procedure (Lind & Tyler, 1988; Tyler, 1989, 1994). This concern is based on the
extent to which treatment by an administering authority is perceived as unbiased,
objective and administered with equality (Tyler, 1994; Tyler & Lind, 1992).
Together, these relational variables shape procedural justice judgments.
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The consequences of procedural justice perceptions underscore the need for pro-
cedural concerns to be taken very seriously in legal contexts. A plethora of research
has demonstrated that when people feel that the relational concerns described above
are acknowledged and implemented in a procedure, the procedure’s outcome is
likely to be described as more acceptable (Mazerolle et al., 2013; Tyler & Degoey,
1995), more satisfying (Mazerolle, Bennett, Antrobus, & Eggins, 2012; Mossholder,
Bennett, & Martin, 1998), and more legitimate (Sunshine & Tyler, 2003; Tyler,
Degoey, & Smith, 1996; Tyler & Wakslak, 2004). Likewise, the administrator of the
procedure also tends to be evaluated as more legitimate, and these legitimacy per-
ceptions are of particular significance in legal contexts. Legitimacy engenders
behavioral compliance to the specific outcome in question as well as to the future
instructions of the administrator of the procedure more generally (Gibson, 1989;
Sunshine & Tyler, 2003). In other words, responses to criminal behavior that are
perceived by the offender as fair and legitimate are more likely to promote future
desistance from criminality. For these reasons, procedural justice theory in general,
and the Group Value Model in particular, have been explored as offering explana-
tory power in relation to the effects of restorative procedures.

Restorative justice models cater well to relational concerns. In particular, they
allow the opportunity for respect, trust, and neutrality to feature prominently in the
procedure (Morrison, 2006; Tyler, 2006). The underlying philosophy of the model—
disapproving of criminal acts but recognizing offenders as worthy of redemption—
lays the foundation for inclusive treatment that helps convey to offenders that they
will be treated without bias, with respect, and that they can trust in the process.
Although they are being sanctioned, this treatment demonstrates care for the
offender rather than simply control, and recognizes the offender as a valued member
of the community, which serves to affirm value consensus and shared group mem-
bership (Gromet & Darley, 2009; Okimoto, Wenzel, & Feather, 2009; Wenzel et al.,
2008). Finally, restorative procedures bestow a good deal of process control on par-
ticipants, establishing substantial opportunities for voice (Braithwaite, 1998; Tyler,
2006; Zehr, 1997), which, in turn, enhances procedural justice evaluations (Lind
et al., 1990; Tyler et al., 1996). Cumulatively, procedures adhering to a restorative
justice philosophy should be guided by foundations that are likely to enhance per-
ceptions of procedural justice, and that are attentive to relational concerns in
particular.

Translating Theory into Practice: When Is Restorative Justice
Effective?

Reintegrative shaming and procedural justice offer sound theoretical explanations
for the success and effectiveness of restorative justice models. Before proceeding
further, however, we must note that the notion of “restorative justice models” sug-
gests a dichotomous understanding of restorative justice: That justice interventions



Restorative Justice: Reflections and the Retributive Impulse 191

either are, or are not, restorative, and, depending on that label, are, or are not, suc-
cessful. Some restorative justice scholars have argued that their findings are better
interpreted through the realization that responses to crime exist along a continuum
of “restorativeness” (Bolitho, 2012). The manner in which justice responses are
enacted affects the positioning of any intervention on the restorativeness continuum
as well as the attributes of success being prioritized. For instance, the restorative-
ness of a justice intervention is enhanced by the procedural inclusion of practices
indicative of reintegrative shaming and stakeholder relationship restoration (Ahmed
& Braithwaite, 2012); the provision and nature of opportunities for empowerment,
community restoration and remorse (Braithwaite, 2002); and “other values such as
storytelling, respectful listening, victim and support attendance, and apology”
(Bolitho, 2012, p. 61). In terms of effectiveness, empirical findings support the pre-
diction that justice interventions falling along the restorative end of the continuum
reduce subsequent offending (Hipple, Gruenewald, & McGarrell, 2014).

It is worth noting that, while identifying and incorporating effective procedural
aspects in restorative interventions is important, rigidly prescriptive procedures that
reduce the flexibility associated with restorative responses to crime should be
avoided. Procedural flexibility is a hallmark of restorative justice that cannot be
eliminated (Ahmed & Braithwaite, 2012; Bolitho, 2012); it is this flexibility that
will allow restorative interventions to remain relevant and satisfying to the greatest
possible range of offenders, victims, and offence types. The valuable notion that
restorativeness is not measured dichotomously, but instead, along a continuum is
highly relevant here. In this sense, a procedure is not “restorative” as a result of
adherence to a strict procedure; rather, a variety of flexible qualities (such as stake-
holder participation and collaborative decision-making) contribute to the relative
restorativeness of procedures, and flexibility helps ensure that the intervention
appropriately addresses the transgression and the needs of the stakeholders in ques-
tion. Although restorativeness can be encouraged by striving for the inclusion of
general components (e.g., empowerment, community restoration, remorse), it is not
ideal to mandate them (Bolitho, 2012). Our objective is not to advocate for a singu-
lar restorative solution.

To demarcate justice interventions as either restorative or not fails to take into
consideration the variety of components that would be undesirable to specifically
mandate in a restorative justice procedure but that, nonetheless, might influence the
overall restorativeness of the intervention. For instance, victim presence is assumed
to be essential to a procedure being identified as restorative. However, interestingly,
both experimental work (Saulnier & Sivasubramaniam, 2015a) and field work
(Bouffard et al., 2016) have provided evidence that it might be viable to use less
intensive forms of victim presence (i.e., presence of a victim representative or indi-
rect mediation) and still attain positive outcomes for offenders in terms of their
subjective evaluations of the procedure as well as reoffending behavior.
Conceptualizing victim presence in alternative forms is an example of a procedural
aspect of restorative interventions that complicates a singular notion of restorative
justice, drawing attention to the value of a continuum of restorativeness.



192 A. Saulnier and D. Sivasubramaniam

Several other procedural features problematize a singular understanding of
restorative justice. For instance, restorative interventions generally encourage com-
munications conveying apology from the offender to the victim, and forgiveness
from the victim to the offender. While the inclusion of these characteristics is highly
flexible in every restorative procedure, empirical evidence has associated positive
outcomes with these features. For instance, the issuance of apology has been associ-
ated with subjective benefits for conference participants in field research, including
greater outcome satisfaction for victims (Dhami, 2012). Likewise, experimental
laboratory work has demonstrated that offers of apology improve victims’ percep-
tions of offenders and diminish victims’ punishment recommendations (Jehle,
Miller, & Maskaly, 2012). However, that does not mean mandating an offer of apol-
ogy in a procedure would make it restorative. For instance, while Jehle et al. (2012)
found that offenders who offered apologies were reacted to more favorably by vic-
tims than offenders who did not offer apologies, they also found that victims were
sensitive to whether apologies were coerced or voluntary, with voluntary apologies
producing the most favorable reactions to offenders. Further, experimental work has
suggested that coercing offenders to offer an apology negatively affects the quality
of the apology offered as well as offenders’ subjective evaluations of the procedure
(Saulnier & Sivasubramaniam, 2015a).

Victims’ attitudes towards offenders will also determine the restorativeness of a
procedure, and these attitudes are closely tied to offenders’” behavior and the struc-
ture of the decision-making process. For instance, offers of apology by offenders
foster victims’ feelings of forgiveness and reduce desire for revenge in some cir-
cumstances (Fehr, Gelfand, & Nag, 2010; Jehle et al., 2012). Empirical work has
demonstrated that the means of justice—whether the orientation of a procedure is
fundamentally about punishment or consensus-seeking—strongly drives the
achievement of forgiveness, with more restorative procedures more effectively
engaging forgiveness (Wenzel & Okimoto, 2014). However, again, classifying a
procedure as restorative on the basis of whether forgiveness was achieved is not
appropriate. A restorative procedure that failed to foster the communication of for-
giveness is not inherently non-restorative; rather, a procedure that incorporated the
communication of forgiveness simply speaks to achieving some aspects of
restorativeness.

In sum, restorative procedures must be recognized as multifaceted; even “core”
aspects of restorative justice such as victim presence, apology, and forgiveness are
better understood as positioning justice interventions along a continuum of restor-
ativeness, rather than simply restorative or not. According to this logic, evaluations
of the success of restorative justice would be more valid if they focused on evaluat-
ing the effectiveness of various, core procedural features that locate a process at one
end or another of the restorativeness spectrum, rather than comparing the effective-
ness of “restorative” versus ‘“non-restorative” procedures, per se. Further attention
should be devoted to identifying the procedural elements of restorative interven-
tions that translate theory into effective action and evaluating the effectiveness of
those procedural elements. However, the effectiveness of restorative justice in
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producing socially desirable outcomes in response to crime does not inherently
align with success in terms of public support for restorative responses to crime.

Effectiveness Versus Acceptability: The Restorative Justice
Dilemma

The notion of “success” is already complicated in justice interventions by the vari-
ety of ways in which effectiveness can be operationalized and the relative weight
assigned to those outcomes (e.g., producing positive subjective perceptions of the
experience for offenders and victims, reducing recidivism, punishing offenders).
Restorative justice tends to fare better than the formal criminal justice system in
terms of its effects on stakeholders’ subjective perceptions, such as respectful treat-
ment (Braithwaite, 2002), procedural fairness (Umbreit, Coates, & Vos, 2001), pro-
cedural and outcome satisfaction (Latimer et al., 2005), process finality (Strang &
Sherman, 2006), accountability (Regehr & Gutheil, 2002), value consensus between
parties (Okimoto & Wenzel, 2009), remorse, and empathy (Choi & Severson, 2009).
While these potential outcomes of restorative interventions are key to understanding
the effectiveness and, thereby, success of restorative justice, equally important to the
viability of such procedures are public perceptions of the appropriateness of restor-
ative responses to crime.

Developing a better understanding of how support for various justice procedures
is constructed, produced, or maintained requires recognizing dominant lay philo-
sophical justice orientations. Retributive motivations are generally recognized as
being the dominant philosophy engaged by laypersons in response to crime
(Carlsmith & Darley, 2008; Cullen, Fisher, & Applegate, 2000; van Prooijen, 2010).
Empirical research suggests that retributive motivations are simply a default stan-
dard among average members of the public responding to observed transgressions
in Western nations. For instance, van Prooijen (2010) concluded that unbiased third
party decision makers default to retributive motivations in response to crime, on the
basis of two findings. First, that participants assigned greater financial penalties to
hypothetical offenders when the payment was described as a punishment for their
crime rather than as compensation for the victim; and, second, that participants
were more attentive to information pertinent to offender punishment relative to vic-
tim compensation when asked to relay key details of a vignette describing a hypo-
thetical justice intervention.

Researchers have explored the factors that might drive this general tendency
towards retributive motives. Evidence suggests that certain characteristics associ-
ated with the offence can affect justice motivations. For example, offences commit-
ted by youth as well as transgressions that are non-violent are associated with
greater desires for restorative oriented responses (Cullen et al., 2000). Alternatively,
relationship bias—specifically, greater emotional proximity to a victim—produces
the opposite effect, enhancing punitive oriented responses (van Prooijen, 2010).
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Third party perceptions of appropriate justice responses are also associated with
more symbolic concerns, such as perceptions of group membership, transgression
meaning, and offender deservingness (Feather, 2006; Wenzel et al., 2008; Wenzel,
Okimoto, & Cameron, 2012). Perceptions of group membership refer to an identifi-
cation that a target person is an in- versus out-group member relative to oneself.
Although the exact criteria used to make this judgment vary considerably depending
on context (e.g., race, religious orientation, family membership), research suggests
that when third parties to a transgression identify the offender as an in-group mem-
ber, they are more likely to adopt a restorative response to crime (Wenzel et al.,
2008). Alternatively, identifying the offender as an out-group member promotes
retributive responses. Similarly, the symbolic meaning of the transgression itself
influences perceptions of appropriate justice. Retributive motivations tend to be
engaged when a transgression is seen as a violation of status/power expectations,
whereas restorative motivations are more likely to be engaged when a transgression
is seen as a violation of values (Wenzel et al., 2012).

Finally, and fundamentally, justice motivations are driven by the treatment the
offender is judged to deserve. Perceptions of deservingness are a product of the rela-
tive accord between actions and outcomes (Feather, 1996, 2006; Lerner, 1980); in
other words, in the context of criminal behavior, a variety of characteristics associ-
ated with the criminal act come to influence perceptions of the way in which the
offender should be treated. Evaluations of intent, harm caused, and provocation are
all key criteria used to evaluate offender behavior (Saulnier, Lutchman, &
Sivasubramaniam, 2012). When offender behavior is recognized as particularly
egregious (e.g., deliberate, harmful, and/or unprovoked), third parties do not see the
offender as deserving respectful treatment (Heuer, Blumenthal, Douglas, &
Weinblatt, 1999). Given that conveying respect for the offender is a core aspect of
restorative justice, this finding suggests that members of the public might not see
many offenders as deserving of a restorative intervention. Justice responses of a
fundamentally retributive or restorative orientation prioritize different justice goals
(Gromet & Darley, 2009), but neither response will be recognized as adequately
satisfying the goal of justice when the offender is not seen as deserving the treat-
ment received (regardless of the reason for that lack of congruence).

As noted earlier, differences in outcome measures between restorative confer-
ences and court-based procedures were negligible, so long as the approach that was
employed incorporated reintegrative shaming and demonstrated attention to proce-
dural justice concerns (Tyler et al., 2007). Recognizing that the theoretical founda-
tions of restorative justice have a place in primarily retributive procedures prompts
reflection on whether there is a place for punishment in primarily restorative proce-
dures. Philosophical starting points of restorative and retributive responses to crime
suggest that the models are driven by fundamentally conflicting goals; however, it
could be the case that striking a balance between the two is the best way to appeal
to public justice motivations while also producing socially desirable outcomes. For
example, empirical research demonstrates that the incorporation of opportunities
for retributive outcomes in restorative procedures enhances third party perceptions
of the appropriateness of restorative interventions as a response to serious crime
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(Gromet & Darley, 2006). Here, again, it is important to remember that restorative
justice is not best understood dichotomously, but instead, along a continuum of
restorativeness. Including the possibility for punishment does not inherently negate
the restorative potential of a justice response (Gromet, 2012). Conceptualizing jus-
tice responses as simultaneously capable of serving restorative functions while also
appealing to retributive motivations through the possibility of punishment substan-
tially broadens the scope of restorative interventions by appealing to a wider, lay
audience.

Public support for restorative justice is based on a variety of factors independent
of the effectiveness of restorative justice. Advancing the success of restorative jus-
tice involves not only implementing restorative interventions that are empirically
demonstrated to be successful on various important outcome measures; it also
involves engaging with public perceptions of acceptability. This requires a more
complex approach to making restorative justice viable in the long term. One way to
achieve this viability is to accommodate widespread public notions of deserving-
ness and retribution within restorative procedures through the inclusion of opportu-
nities for offender punishment. Another way to achieve this viability is to investigate
those public notions of retributive justice with the goal of amending them to be
more amenable to restorative interventions. This requires being attentive to people’s
preferences for “just deserts” (Carlsmith & Darley, 2008) and the cognitive pro-
cesses engaged during justice-oriented decision-making.

Cognitive Processing, Justice Reasoning, and Restorative
Justice

Although outcomes such as stakeholder satisfaction and offender recidivism should
be the key factors guiding the implementation of justice interventions, public per-
ceptions of appropriate justice might, in fact, be among the most influential factors
affecting the widespread application and long-term viability of restorative justice.
Justice motivations shape satisfaction with justice interventions (Gromet, 2012;
Okimoto & Wenzel, 2011; Wenzel et al., 2012). However, research has demon-
strated that the justice motive comes in different forms, capable of producing quite
different understandings of just outcomes.

The Justice Motive

We have already described the importance of procedural concerns as drivers of jus-
tice perceptions, but it is also important to consider research on distributive justice
in order to understand perceptions of just outcomes among the public more broadly.
In particular, the cognitive processing of responses to criminal behavior is divided
into two streams; one relying on intuitive, heuristic processing, and the other on
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systematic, deliberative processing (Chaiken & Trope, 1999; Lerner, 2003;
Sivasubramaniam, forthcoming). Though punishment is often central to both lay
and legal notions of justice, the reasoning driving punishment decisions tends to be
initiated through distinct cognitive processing mechanisms (heuristic versus delib-
erative processing, respectively; Chaiken & Trope, 1999; Gigerenzer & Gaissmaier,
2011; Lerner, 2003) that produce different renditions of justice.

Dual-process theories of cognition describe the processes underlying immedi-
ate, intuitive reactions to scenarios versus judgments based on some extended
deliberation. Heuristic processing is an initial reaction, involving a more auto-
mated response (Chaiken & Trope, 1999; Lerner, 2003). In the justice context, this
typically involves identifying a person directly responsible for causing a harm
and desiring a consequence (most frequently punishment) for that wrongdoing.
Systematic processing involves a more thorough review of available evidence. In
the justice context, this typically involves overriding the reaction produced through
heuristic processing to arrive at a more tempered outcome than that which was
immediately desired. A fundamental difference between these systems is the
extent to which they are automatically versus consciously engaged. Decisions
reached as a result of heuristic processing are the product of scripted associations
that reside within the individual (though these can be influenced by external fac-
tors such as cultural norms); whereas decisions reached as a result of systematic
processing are the product of a conscious decision-makingeffort that involves con-
sidering a wider variety of variables, as well as determining the varied importance
of those variables (Richetin, Perugini, Adjali, & Hurling, 2007). This fundamental
variation in the rendering of judgments is essential to understanding how and why
perceptions of appropriate justice are established, the ways in which legal and lay
notions of justice vary, and finally, how support for restorative justice might be
affected.

Legal notions of justice: Although the desire to restore a sense of justice follow-
ing the commission of an offence is a goal of both the legal system and lay people,
the processes the two groups employ prompt what actually constitutes a just out-
come to be construed quite differently. Legal notions of justice are the product of
complex and deliberative processing of information guided by procedural law
(Krasnostein & Freiberg, 2013). This is a highly systematic means of determining
just outcomes that fosters careful, sober and reflective second thought, actively
striving to avoid the inclusion of emotional impulses. In practice, this involves a
legal professional carefully considering a number of key factors that guide the
legal production of just outcomes, such as ensuring adherence to sentencing prin-
ciples and statutory law (i.e., abiding by legislated definitions of criminal offences
including minimum and maximum consequences), as well as considering case-
specific aggravating or mitigating factors alongside more generally prescriptive
legal precedents. These factors are considered independently and in combination
by persons specially educated and trained for this complex decision-making task:
normally, judges.

The means by which sanctions are determined in restorative procedures are quite
different from those employed in the formal criminal justice system, but they do
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share the fundamental feature of clearly involving deliberative, systematic reason-
ing. For example, participants in restorative interventions are encouraged to be
reflective and think outside of their isolated position in the conflict when determin-
ing the harms that have been caused and how they should best be resolved, and they
are guided by experienced facilitators in this process.

Lay notions of justice: The deliberative decision-making invoked in legal
responses to crime involves a process of reasoning and reflection; by contrast, the
intuitive decision-making process—which tends to be the first, if not the only, way
in which lay notions of justice are rendered—is more akin to perception (i.e., not
engaging with reasoning and reflection but, instead, more compulsory reactions;
Haidt, 2001). The process is simple: A person learns of an offence and heuristic
processing takes over, quickly establishing a sense of who is at fault in the interest
of determining how the injustice can be rectified, with little regard for other relevant
data such as contextual information. Without active attention to engaging in system-
atic processing, it is the heuristic system—and therefore, in the context of criminal
behavior, retributive impulses—that dominate.

Heuristics function by actively ignoring substantial portions of relevant informa-
tion (Gigerenzer & Gaissmaier, 2011), and while the judgments produced through
this process might be accessible, the process itself is not (Haidt, 2001). Intuitive
processing produces an outcome judgment by way of a process that is entirely
opaque. Perhaps most troubling about judgments reached through heuristic process-
ing is that perceptions associated with intuitive judgments are particularly difficult
to challenge or reverse. These are visceral reactions, and although people tend to not
be able to explain them well, they do tend to be highly invested in their accuracy
(Haidt, Koller, & Dias, 1993; Haidt & Hersh, 2001).

Furthermore, intuitive reactions to descriptions of harm—particularly direct acts
of harm between people—tend to frame justice responses primarily in terms of
punishment (Carlsmith & Darley, 2008; Vidmar & Miller, 1980). Heuristic process-
ing involves the production of a simple script in which emotions drive cognitive
reactions to offending, prompting a tendency towards anger and the prioritizing of
punishment. Several explanations exist for this effect: ideological preferences,
instrumental motivations, and relational motivations (Gerber & Jackson, 2016). The
first, ideological preferences, simply suggests that different people view the world
differently; in particular, that persons who rank highly on scales of authoritarianism
and conservatism are more likely to support punitive justice responses (Gerber &
Jackson, 2013, 2016; Tyler & Boeckmann, 1997). The second, instrumental con-
cerns, suggests that the fear of victimization drives more punitive responses as a
strategy to reduce future exposure to harm by incapacitating known offenders as
well as generally deterring others from engaging in crime (King & Maruna, 2009;
Tyler & Boeckmann, 1997). Finally, the third explanation is grounded in relational
concerns associated with interpersonal bonds. This explanation suggests that more
punitive responses are a strategy of maintaining moral boundaries in response to
community breakdowns (Carlsmith, Darley, & Robinson, 2002; Darley, Carlsmith,
& Robinson, 2000; Tyler, 2006). Through this lens, the offender is fundamentally
seen as someone who deserves to be punished. This sentiment is much more in line
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with the retributive orientation and stigmatizing structure of shame common to the
formal criminal justice system than to the broader scope of harm response and the
reintegrative structure of shame common to restorative procedures.

While explanations for the retributive impulse vary, the impulse is recognized as
widespread and fundamental. It appears to be a product of a basic human response
that is unlikely to vary considerably across persons on the basis of characteristics
such as demographic variables. However, there is a need to continue to explore fac-
tors associated with variations in this impulse. For instance, actual victims of crime
are more satisfied with responses to crime that are less punitive than more removed
observers, demonstrating that we tend to react more punitively to observed, rather
than personally experienced, harm (FeldmanHall, Sokol-Hessner, Van Bavel, &
Phelps, 2014). Developing a greater understanding of the individual and situational
variables that influence the retributive impulse is necessary to continue advancing
understanding of this impulse, which can be usefully applied to improving subjec-
tive and objective outcomes of responses to crime.

While heuristic processing tends to be fundamental in establishing lay notions of
justice, it must also be acknowledged that members of the general public are capa-
ble of engaging in deliberative processing, particularly when the emotions that ini-
tially compelled intuitive responses dissipate. Deliberative processing simply
involves a more thoughtful evaluation of information relevant to the decision-
making process (such as deservingness, culpability, and considering multiple forms
of recourse), all in the interest of establishing the most appropriate justice response
possible. Importantly, engaging deliberative processing can lead to different out-
come judgments than those initial responses produced through heuristic processing
(Haidt, 2001). In the context of evaluating criminal behavior, engagement solely
with intuitive reasoning tends to be associated with a retributive impulse to punish
the offender. Engaging with more reasoned, deliberative processing fosters a sober-
second thought to retributive impulses, making it more likely that responses to crim-
inal behavior will consider a broader range of socially desirable outcomes; notably,
adherence to the principle of due process, but potentially more restorative responses
to crime as well.

Unfortunately, the cognitive resources required to move beyond simple heuristic
processing mean that transitioning to deliberative processing does not automatically
follow initial, intuitive responses. Characteristics unique to the individual (e.g., per-
sonal cognitive capacities or tendencies to avoid deliberative reasoning) as well as
the situation (e.g., limited time or resources) will influence one’s ability and likeli-
hood of engaging in deliberative processing (Sivasubramaniam, forthcoming). As
such, while judges responsible for formal decision-making in legal contexts are
required to engage in deliberative processing that overcomes their initial heuristic
response, there are no guarantees that laypersons will find themselves in a situation,
or with the skills, to do the same.

The dominance of the retributive impulse among lay people might seem some-
what inconsequential; after all, it is judges and not laypersons who determine the
consequences levied on offenders (though laypersons do determine consequences in
some situations, such as capital punishment and some serious felonies in the USA).
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However, while a reasoned, deliberate approach to decision-making dominates
responses to crime in the formal criminal justice system, public opinion is still
highly influential in shaping the parameters within which legal decision makers
operate (e.g., in shaping the legislation governing judges’ determinations; for a
broader discussion of the importance and pitfalls of relying on community senti-
ment in lawmaking, see Miller & Chamberlain, 2015). To the extent that public
opinion is driven by intuitive, heuristic (and therefore retributive) approaches, for-
mal legal responses will tend to adopt a fundamentally retributive orientation. This
retributive impulse among lay people also poses a serious and specific challenge to
advocates of restorative justice: restorative responses to crime adopt a much more
divergent position from lay notions of justice than the formal criminal justice sys-
tem and, therefore, will be less likely to receive the public approval necessary to
become a widely deployed justice response. However, advocates of restorative jus-
tice might find productive paths in psychological research addressing ways to either
override or amend the retributive impulse.

Restorative Justice and the Retributive Impulse

The key question we are left considering is: “Can restorative justice serve a sense of
justice if it does not centralize the imposition of punishment on the offender?”
(Sivasubramaniam, forthcoming, p. 151). We believe the answer is “yes,” but that
achieving this sense of justice requires careful attention to the relationship between
cognitive processing mechanisms and the retributive impulse. Support for restor-
ative justice can be increased in two distinct ways that take advantage of this rela-
tionship. The first path would be to encourage deliberative rather than heuristic
processing; and the second would be to amend the scripts contained in people’s
justice-related heuristics, so that when heuristic processing is engaged, restorative
(rather than retributive) responses to transgressions are primed.

First, increases in the use of deliberative processing by the public can be encour-
aged. Research suggests that people will default to heuristic processing unless
encouraged to engage in deliberative processing (Simon, 1967). Therefore, ways to
prompt deliberative processing of justice-related information need to be explored.
In a very general sense, this is something that should be advocated for as central to
the learning process; in other words, children, from a very young age, should learn
about decision-making in emotionally complex situations through school-based
curricula that differentiate between “fast” and “slow” thinking (Kahneman, 2012)
and provide a series of steps, akin to the scientific method, for encouraging delibera-
tive processing when faced with such situations. In the more specific sense of
encouraging systematic reasoning once a person is exposed to a justice scenario,
research programs that address the question of how to generate deliberative process-
ing in emotional, justice-related scenarios that would normally evoke intuitive, heu-
ristic responding need to be developed.
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Without centralizing punishment, it might be assumed that restorative justice
cannot achieve a sense of justice that satisfies lay notions of justice. However,
research demonstrates that a variety of factors influence support for restorative jus-
tice, indicating that if deliberative cognitive processing can be engaged, then a
desire for punishment is only one factor among several that people will consider
when establishing their support for restorative interventions. When systematic pro-
cessing is engaged and a wider variety of relevant information is taken into consid-
eration, restorative justice tends to be acknowledged as meeting a wider array of
desirable justice outcomes than justice responses with a primarily retributive orien-
tation. In particular, other dimensions of success, such as greater opportunities for
stakeholder inclusion (Moore, 2012), enhanced victim restoration and satisfaction
(Bazemore, 1998; Latimer et al., 2005; Strang et al., 2006), and more successful
offender reintegration into the community as well as reduced recidivism rates
(Ahmed & Braithwaite, 2012; Braithwaite, 2002), become more central in deter-
mining people’s support for restorative interventions. The existing evidence cer-
tainly suggests that victims’ and observers’ perceptions of the appropriateness of
restorative responses to crime are improved when this wider array of factors is taken
into consideration (Gromet, 2012), an outcome which can be partially credited to
their own engagement with deliberative processing. However, it should be noted
that systematic processing does not necessarily, or wholly, negate a desire for pun-
ishment; and research has demonstrated that restorative interventions tend to be
evaluated more favorably when they include opportunities for retribution as a pos-
sibility (Carlsmith et al., 2002; Gromet & Darley, 2006). As such, designing restor-
ative interventions that permit the possibility of retributive outcomes but foster
deliberative processing could simultaneously appeal to retributive impulses, while
not necessarily seeing the retributive impulses realized.

Second, heuristic processing can be harnessed to garner support for restorative
justice. Specifically, better understanding the intuitive reasoning process associated
with crime and justice responses might make it possible to alter the heuristic that
tends to produce a retributive impulse. Essentially, this would involve reprogram-
ming the basic scripts/associations that people hold so that heuristic processing no
longer leads to the retributive impulse but, instead, leads to support for restorative
responses to crime. To understand how to achieve this goal, we turn to the social
psychology research on stereotypes.

In the social cognition literature (e.g., Schneider, Hastorf, & Ellsworth, 1979),
stereotypes are employed to minimize the use of cognitive resources. In this sense,
stereotypes are a form of heuristic processing reliant on simple associations to
quickly reach decisions (Kahneman & Tversky, 1972). In the context of crime and
justice responses, the simple association is: crime equals punishment. Punishment
is an automatic association with crime and, so, it is overweighted in responses to
justice produced through intuitive processing. As a result, we propose that the prob-
lem of heuristic processing producing retributive impulses can gradually be over-
come by rescripting automatic responses to crime to: crime equals resolving harm.

There is some direction in the literature for rescripting heuristic processing.
Bordalo, Coffman, Gennaioli, and Shleifer (2016) present empirical findings
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demonstrating that perceptions of greater representativeness foster the creation of
stereotypes (in other words, the more commonly associations are seen, the more
likely stereotypes based on those associations will be formed). This presents a dif-
ficult problem, as this finding suggests that retributive legal justice responses beget
punitive lay notions of justice—bearing in mind that fundamental changes to the
criminal justice system (such as a transition away from a primarily retributive orien-
tation) require public support, thus producing a catch-22. However, social and eco-
nomic circumstances can be leveraged in this regard. For example, nations adopting
highly punitive justice responses, such as the United States, now find themselves
driven to urgently change their punitive incarceration policies out of financial neces-
sity. The monetary burden of sustaining large numbers of prisoners for extended
periods of time is simply too great for the economy to bear (Shannon, 2015). As
such, there is a window of opportunity to put forward a restorative agenda that can
appeal to the general public through lowered relative cost, and which promotes
alternatives to simply punishing offenders through extended incarceration. Research
has demonstrated that justice concerns are, in part, influenced by people’s percep-
tions that they will also be negatively affected by the decision (e.g., losing desired
resources; Greenberg & Cohen, 1982; Lerner, 2003; Steensma & Vermunt, 1991).
Therefore, cognitive rescripting that effectively associates administering punish-
ment to others with harmful consequences for oneself (such as diminished resources)
could be useful in diverting the association between criminal acts and retributive
impulses. On a broader level, this would equate to an incremental, implicit change
in the norms of society.

Advancing the Science: The Value of Psychological Research

Developing a more meaningful understanding of restorative justice necessitates
continued research. In particular, investigations adopting a psychological approach
would be highly valuable (Sivasubramaniam, 2012). Psychological research is
highly useful for identifying variables relevant to the initiation, workings, and out-
comes of restorative procedures, all of which are valuable in establishing when and
why restorative justice is a viable response to crime. Psychological investigations
advocate for the systematic exploration of variables associated with restorative jus-
tice, which is particularly suitable for better understanding how support for restor-
ative interventions can be established and maintained. To this end, attention to
cognitive processing is an essential and underdeveloped area.

There are a variety of methods that can be used to gain a more thorough under-
standing of the psychological mechanisms underlying restorative justice processes,
but experimental work is particularly lacking in the restorative justice field.
Experimental designs prioritize the isolation and manipulation of variables in a con-
trolled setting, in the interest of determining their effects. This is an especially use-
ful strategy for developing understandings of the existence, direction, and strength
of relationships between variables in restorative procedures (Ahmed & Braithwaite,
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2012; Dhami, 2012; Saulnier & Sivasubramaniam, 2015b). Experimental designs
offer a means to test hypotheses while striving to eliminate the influence of con-
founding variables. As such, experimental methods are capable of generating
knowledge of causal relationships between variables (Cosby, 1977; Salkind, 2006),
which can be particularly compelling when results are replicated in both laboratory-
based and field-based tests. Experimental investigations of justice-related cognitive
processing mechanisms would be a valuable new direction for restorative justice
researchers to pursue, offering considerable practical value in terms of better align-
ing restorative justice with lay notions of justice (either by amending the character-
istics of restorative justice or by amending the architecture of lay notions of justice).
In preparation for experimental field research, we suggest beginning with simple
experimental laboratory work exploring cognitive processing that would allow rel-
evant factors of interest surrounding restorative interventions to be controlled, iso-
lated, and manipulated.

For instance, above we suggested exploring whether heuristic cognitive process-
ing can be rescripted. A simple experimental laboratory design might invite partici-
pants to read a short vignette detailing a criminal transgression in the interest of
subsequently assessing retributive impulses through questionnaire items, manipu-
lating participants’ pre-experiment intuitive associations (and, thereby, their heuris-
tic processing). Specifically, participants could be assigned to one of three conditions
(restorative, retributive, control) in which they are given details of, and encouraged
to imagine, justice responses that are either primarily restorative or retributive,
depending on their condition. (The control condition would provide a comparison
to assess the general effect of priming.) Significant reductions in retributive impulses
following exposure to the restorative condition would suggest that heuristic pro-
cessing is capable of being reprogrammed in the short term (mirroring work sug-
gesting that heuristic processing associated with stereotypes can be rescripted;
Blair, Ma, & Lenton, 2001), and on the basis of such initial investigations, larger
scale research programs could investigate the reprogramming of heuristic scripts in
the longer term.

We also suggested exploring whether deliberative processing can be encouraged
among lay people, to decrease retributive impulses. A simple, laboratory-based
experimental paradigm could measure retributive impulses after manipulating the
extent to which participants were permitted to “rush to judgment.” Imposing differ-
ent time limits and other criteria associated with the participant’s decision-making
process would allow for different styles of cognitive processing (i.e., heuristic ver-
sus deliberative) to be prompted. For example, participants could be randomly
assigned to one of three conditions (heuristic, deliberative, control), given a short
vignette to read detailing a criminal transgression, and asked to offer their decision
about the most appropriate justice response from pre-crafted options (ranging from
highly retributive to highly restorative in orientation). In this case, significant reduc-
tions in retributive impulses following exposure to the deliberative condition would
suggest that actively encouraging deliberative processing is a means of influencing
lay notions of justice to be less retributive.
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In general, research on dual-process models of justice reasoning will allow us to
better understand variations in support for justice interventions, and how support for
restorative interventions can be increased. However, further work is also needed to
improve understanding of the mechanisms at work within restorative procedures.
While it is generally established that primarily restorative procedures are more suc-
cessful than primarily retributive procedures across a variety of measures, advanc-
ing the current state of knowledge requires dissecting the success of restorative
procedures at the operational level—what works, when, and for whom? A prime
example of a procedural feature that requires further operational investigation is the
issuance of an apology by the offender to the victim. Although apology has long
been recognized as central to successful restorative procedures, empirical work
exploring the actual effect of apology on desirable outcomes of restorative justice
has been limited. The evidence that does exist suggests that apologies are associated
with beneficial outcomes of restorative procedures, such as victim satisfaction
(Dhami, 2012), perceptions of offenders and inclination towards punitive responses
(Jehle et al., 2012), as well as offender perceptions of process finality (Saulnier &
Sivasubramaniam, 2015a), but further research is needed to establish the conditions
under which apology is a beneficial procedural feature.

Conclusion

In this chapter, we provided an up-to-date review of key information pertaining to
the psychological study of restorative justice, closing with important future direc-
tions for researchers to pursue in this domain. We identified distinct philosophical
foundations, structural applications, and outcomes of restorative justice models and
the formal criminal justice system. We then discussed evidence-based policy as it
pertains to restorative interventions—recognizing this as key to the development
and administration of any successful response to crime. We reflected on the findings
of program evaluations, theoretical explanations of effects, and linkages between
theory and practice. We established the need to be clear about the multifaceted
nature of restorative justice, as well as the multiple dimensions of success in such
interventions. Crucially, we also noted that effectiveness in producing desirable out-
comes in response to crime does not inherently align with success in terms of public
perceptions of support for restorative responses to crime.

We discussed the crucial role of public perceptions of justice in shaping the via-
bility of restorative justice, noting that the widespread retributive impulse domi-
nates lay notions of justice. We argued that restorative justice can serve a sense of
justice without prioritizing the punishment of offenders, but we reached two key
conclusions in this regard: (1) that heuristic processing leads to retributive impulses,
which does not promote a favorable response to restorative justice; and (2) that
deliberative processing tends to temper retributive impulses, encouraging greater
consideration of a wider variety of information, including more restorative responses
to rectifying harm. Heuristic processing, therefore, should be associated with
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diminished support for restorative justice, and deliberative processing should be
associated with enhanced support for restorative justice.

We considered two ways in which we might draw on the psychological literature
to amend the retributive impulse: first, encouraging increases in the use of delibera-
tive processing by the public in justice-related scenarios; and second, harnessing
heuristic processing to garner support for restorative justice by disrupting the
retribution-oriented script and replacing it with a restoration-oriented script. Finally,
we advocated for continued research adopting a psychological orientation as key to
advancing the science, noting experimental designs as particularly valuable in
establishing a better understanding of causal effects and particularly well suited to
investigating cognitive processing mechanisms and how they relate to the justice
motive.

In conclusion, we note that we are undergoing an important, new stage in the
development of restorative justice research. Early work in this field drew attention
to the promises of restorative justice and laid the foundation for theoretical explana-
tions of differences between restorative and retributive responses to crime. A second
wave of research built on this groundwork through data-driven contributions offer-
ing empirical evidence of the distinctions between the mechanisms and outcomes of
restorative interventions and court-based procedures. Researchers are now moving
beyond replicating what is already fairly well established in the restorative litera-
ture, and are focusing on producing research that will continue to foster reform in
the formal criminal justice system via more restorative procedures; however, regard-
less of the effectiveness of restorative justice, the success of restorative justice might
be limited by its alignment (or lack of alignment) with the justice notions of the
general public. The new wave of restorative justice research must not only improve
the effectiveness of restorative justice; it must also enhance the success of restor-
ative justice (in terms of public support for its expansion across the justice system
and its long-term viability), through understanding, appealing to, and managing
public notions of justice.
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Contact with the juvenile justice system has long been recognized as detrimental to
juveniles’ life outcomes. Although the number of juveniles informally and formally
processed in the United States has decreased in recent years, high numbers of juve-
niles still come into contact with the juvenile justice system annually. In 2012, over
1.3 million juveniles were arrested (Puzzanchera & Kang, 2014), while in 2013 over
200,000 juveniles were adjudicated delinquent (Sickmund, Sladky, & Kang, 2015),
36,000 were committed to a detention facility (Sickmund, Sladky, Kang, &
Puzzanchera, 2015), and nearly 400,000 juveniles were placed on probation
(Sickmund, Sladky, & Kang, 2015). As sizeable numbers of juveniles still make
contact with the system each year, it is important to consider how system-involved
delinquents differ from nondelinquents and delinquents who were diverted out of
the system.

The juvenile justice system was founded on ideals of rehabilitation and treatment
of juvenile delinquents; however, the reality is that mere contact with the juvenile
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justice system oftentimes leads to poor outcomes for juveniles in both adolescence
and later when these adolescents enter adulthood (Emanuel, 2013; Gilman, Hill, &
Hawkins, 2015). In some cases, formal and informal criminal labels placed upon
juveniles can lead to the internalization and eventual expression of these labels long
after system contact. Furthermore, juvenile justice policies increasingly fail to con-
sider developmental processes experienced in adolescence, even though most juve-
nile delinquents mature and age out of delinquent behaviors. Nevertheless,
punishments delinquent youths experience during the short period of adolescence
can haunt these youths well into adulthood. It is also critically important to recog-
nize that many delinquent youths present unique challenges in the system due to
prior mental health and substance abuse problems—issues that are often exacer-
bated by system contact.

This chapter explores some of the most notable consequences that system-
involved juveniles face. Foremost among these is the finding that these youths are
more likely to reoffend in the future than juveniles who were diverted out of the
system (Whitehead & Lab, 1989). Growing evidence also suggests that there is a
direct link between dropping out of high school and incarceration in adulthood
(Hjalmarsson, 2008). There are also several less considered outcomes of juvenile
system involvement that we examine in the present chapter. For example, formerly
delinquent youths face challenges in obtaining employment and limited wage
growth in comparison to their nondelinquent counterparts. There is also growing
evidence that delinquent youths confront challenges in establishing successful
romantic relationships in similar ways to the marital struggles experienced by adults
with felony records. Examinations of the outcomes of delinquent youths in both the
short- and long-term are critical, as significant life events that impact successful
reintegration could be stunted because of juvenile system contact.

The focal goal of this chapter is to investigate the initial characteristics and out-
comes of those who are processed through the juvenile justice system, as well as
later life outcomes in adulthood for these individuals. First, theoretical explanations
of both short- and long-term delinquent behaviors are briefly examined, including
internalization of delinquent labels, disruption of the life course, and adolescent
development. Second, unique problems experienced by delinquent youths in com-
parison to nondelinquents are considered, with a specific focus on mental disorders;
alcohol and drug abuse; and suicidal behaviors of system-involved youths. Finally,
the focus of the chapter then shifts to the outcomes of former delinquents as they
emerge into adulthood. This section examines high school graduation and college
attendance of delinquent youths; linkages between dropping out of school and adult
incarceration; recidivism following system contact; the impact of publicized delin-
quent records on employment; and long-term mental health outcomes of formerly
delinquent youths, with a focus on the persistence of mental illness and increased
likelihood of suicidal behavior following detention. The chapter concludes with
some thoughts on future research and policy implications using the empirical evi-
dence discussed in the chapter as a catalyst for consideration.
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Theoretical Explanations of Delinquent Behaviors

Several sociological and criminological theories attempt to explain delinquent
behaviors, including the impact of delinquent peer associations (Akers, 1998),
informal social controls (Hirschi, 1969), and general strains in life (Agnew, 1992).
While many delinquency theories focus upon conditions surrounding the juvenile, a
few theories explain how delinquency is shaped by system contact. The most nota-
ble of these theories is labeling theory, which posits that contact with the juvenile
system is actually harmful and nonrehabilitative for juveniles. In contrast, the life
course theory approaches delinquency from the perspective that system contact
shapes the life events of delinquents, oftentimes preventing them from entering into
conventional social institutions (e.g., marriage, employment). A final emerging the-
sis is that the juvenile justice system fails to account for the developmental nature
of adolescence, where juveniles are maturing over time, and most will eventually
mature out of delinquency. These theories are explored below to establish a founda-
tion for the rest of the chapter.

Labeling Theory

Contact with the juvenile justice system contributes to higher rates of continued
deviancy (Bernburg & Krohn, 2003). One explanation for this relationship is the
impact of formal criminal labels on delinquents. Labeling theory posits that placing
a negative social label (e.g., deviant) on a person is psychologically and socially
detrimental (Becker, 1963). Official interventions (e.g., arrest, juvenile detention),
therefore, result in delinquent labels (Bernburg & Krohn, 2003). Society subse-
quently views those with deviant labels as having undesirable traits. To further com-
plicate this, the stigmatizing nature of deviant labeling can then perpetuate a
long-lasting pattern of deviancy (Sampson & Laub, 1997).

There are two primary routes through which deviant labeling could place a per-
son on a trajectory toward future deviancy. First,