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Chapter 2
Data Collection Methods

Chester Hanvey

This chapter describes the underlying foundation for several data collection 
methods that are commonly used to evaluate wage and hour compliance. The reso-
lution of nearly all wage and hour disputes covered in this book requires detailed 
measurement of the work employees perform, the amount of time spent on that 
work, and the context in which work is performed. In the past 15 years, consultants 
and experts have been successfully applying job analysis techniques to collect data 
to address these issues.1 The core methodologies are applicable to multiple wage 
and hour disputes. However, the general approaches described in this chapter are 
often customized to address the unique legal questions associated with each wage 
and hour issue. In later chapters, methodological considerations specific to a par-
ticular wage and hour issue are addressed.

As Guion and Highhouse (2006) put it, “fundamentally, all job analysis consists 
of observing what can be seen and asking questions about what cannot.”2 Consistent 
with that framework, the data collection methodologies discussed in this chapter fall 
into two general categories: observational methodologies and self-report method-
ologies. Both approaches are grounded in well-established job analysis techniques.

2.1  Measurement

The concept of measurement plays a significant role in the context of wage and hour 
litigation. Within the sciences, researchers generally strive to maximize the preci-
sion of measurement, as more precise measurements are more useful for making 

1 See Banks and Cohen (2005).
2 Guion and Highhouse (2006) (p. 25).
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accurate inferences.3 Historically, measurement has served one of two purposes: 
assign numeric quantities to objects and define whether an object falls within a 
certain category or group.4 Both are applicable within the realm of wage and hour 
compliance. It is generally accepted that measurement accuracy can have conse-
quences for the quality of decision-making in various areas of Human Resources 
(HR).5 What is unique about the wage and hour context is that even small measure-
ment errors can have major consequences in litigation; that is, small measurement 
errors can make the difference in the outcome of a lawsuit and potentially millions 
of dollars in financial liability. Without precise and accurate measurement of rele-
vant factors, the data collected may be unable to answer key questions or, worse, 
lead to erroneous conclusions.

It is important to draw a distinction between the quality of the data used in a 
statistical analysis and the quality of the statistical analysis itself. The meaningful-
ness of results from a statistical analysis is dependent on the quality of the underly-
ing data. Many wage and hour cases, for example, involve extrapolating statistics 
from a small sample of employees to a large population of employees. Thus, small 
measurement errors are magnified when they are extrapolated to the population. 
Issues related to sampling, statistical analysis, and extrapolation are covered in 
Chap. 8. The focus of this chapter is to provide strategies for gathering valid and 
reliable data that address key legal questions. The methods described in this chapter 
were chosen because they tend to produce the most precise measurement of con-
cepts directly related to the legal questions in wage and hour disputes.

2.2  Job Analysis

Knowledge of the work employees perform, time spent performing work, and the 
context in which it’s performed are critical components in the resolution of most 
wage and hour disputes. For more than a century, various job analysis techniques 
have been developed to gather this information in a systematic manner. There are 
many excellent texts that provide extensive detail on various job analysis tech-
niques.6 I do not intend to provide a complete summary of all job analysis tech-
niques. Rather, the discussion below is focused on job analysis methods that are 
applicable in the wage and hour context.

The term job analysis refers to “a wide variety of systematic procedures for 
examining, documenting, and drawing inferences about work activities, worker 
attributes, and work context.”7 Job analysis is one of the most commonly used orga-

3 Guion and Highhouse (2006); Babbie (1990).
4 Nunnally and Bernstein (1994).
5 See Gatewood, Feild & Barrick (2007).
6 See, e.g., Sackett, Walmsley, and Laczo (2013); Wilson, Bennett, Gibson, and Alliger (2012); 
Morgeson and Dierdorff (2011); Brannick, Levine, and Morgeson (2007); Sanchez and Levine 
(2001); Harvey (1991); Gael (1988).
7 Sackett et al. (2013), p. 61.
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nizational data collection techniques8 and can provide a basis for variety of HR 
applications (e.g., selection, training, performance appraisal) and non-HR applica-
tions (e.g., ergonomics, human factors).9 In recent decades, job analysis techniques 
have become commonplace when evaluating many different wage and hour 
disputes.10

2.2.1  Toward an FLSA-Relevant Job Analysis

Conducting a job analysis requires many methodological choices throughout the 
process. There are many different uses for job analysis data, and the purpose of the 
study drives these methodological decisions. Sackett et al. (2013) highlighted many 
of these choices including two that are especially relevant in the wage and hour 
context.

The first is whether the focus of the job analysis is the work performed (“work- 
oriented” approach) or the attributes required to perform that work (“worker- 
oriented” approach). Addressing wage and hour disputes typically requires the 
researcher to take a work-oriented approach such as a task inventory.11 Information 
about worker attributes, such as knowledge, skills, and abilities (KSAs) required to 
successfully perform the job, are relevant in many applications (e.g., employment 
selection) but are typically not applicable to resolve wage and hour disputes.12

The second choice is the degree of specificity or generality at which data will be 
collected. Many job analyses methods are not designed to collect data at a sufficient 
level of detail to determine compliance with wage and hour laws. An analysis of 
exemptions from the Fair Labor Standards Act (FLSA), for example, may require a 
calculation of the percent of time that an individual employee spends performing 
exempt tasks. A job analysis questionnaire which shows that employees in general 
perform many exempt tasks “frequently” does not allow this required calculation. In 
addition, class certification decisions are usually based on the degree of similarity 
between employees on factors such as the job duties they perform and time spent in 
performing them. Overly generalized descriptions of work can make dissimilar 
employees appear similar, while overly specific descriptions of work can make sim-
ilar employees appear different.13

An additional methodological issue when conducting a job analysis for wage and 
hour purposes is the unit of measurement. Most job analyses have the goal of 

8 Morgeson and Campion (1997).
9 Sanchez and Levine (2001).
10 Banks and Aubry (2005); Banks and Cohen (2005); Ko and Kleiner (2005); Honorée, Wyld, and 
Juban (2005).
11 See Gatewood et al. (2007); Gael (1988).
12 One exception is the applicability of the professional exemption, which is impacted by the edu-
cational background required to perform the job. This issue is discussed in Chap. 3.
13 Sackett (1991) provides actual examples of this issue.
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describing the work performed by a “typical” employee, not an individual employee. 
This is preferred in many situations, such as when decisions are made based on job 
title (e.g., selection criteria, performance criteria). Wage and hour cases, on the 
other hand, typically require decisions to be made at the individual level,14 creating 
the need for an individual differences approach to job analysis. It does not matter if 
employees in the job generally perform exempt tasks, for example; it matters if each 
employee performs exempt tasks.

Along similar lines, it is important to consider how differences between employ-
ees should be treated. There has been debate in the literature regarding whether vari-
ability in job analysis ratings represent inaccuracy or meaningful differences.15 When 
job analysis data are used in the context of a class certification decision, a critical 
question is whether meaningful differences exist between employees. Methods that 
describe a typical employee or treat within-title variability as measurement error do 
not provide information valuable to this inquiry. The method used must at least 
acknowledge the possibility that meaningful differences exist between employees 
and be able to describe the degree to which employees differ. This approach is con-
sistent with recent literature that suggests actual differences in work can be the 
sources of differences between employees, rather than measurement error.16

In the following section, I describe many considerations that frequently influence 
methodological choices when designing and executing a job analysis to study wage 
and hour issues.

2.3  Choosing an Appropriate Method

One of the most important decisions to make when studying a wage and hour issue 
is determining the appropriate method for collecting data. The decision will have 
significant impact on the execution of the study and may impact the legal defensibil-
ity of the study results. The methodology should be driven by the goal of collecting 
valid and reliable data that can address relevant legal questions. Often, more than 
one method can achieve this goal, and practical or logistical factors such as cost, 
time, or client preferences are considered. Below, I list several factors that often 
impact the choice of method:

• The specific violation at issue. Some methods are better suited to capture relevant 
data for a specific violation than others. In the next few chapters, these potential 
violations will be described along with the methods that are used to address 
them.

• Stage in litigation. As described in Chap. 1, class action lawsuits typically go 
through three phases: class certification, merits/liability, and damages. The legal 

14 29 C.F.R. §541.2.
15 See Harvey and Wilson (2000); Morgeson and Campion (2000); Sanchez and Levine (2000).
16 Lievens, Sanchez, Bartram, and Brown (2010); Dierdorff and Morgeson (2007).
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questions at each stage of litigation differ, and it’s important to design a study 
that will address relevant questions. Studies that are conducted prior to class 
certification are typically conducted with the goal of determining the degree of 
similarity or variability between putative class members. A study conducted after 
the class has been certified typically has the goal of determining whether viola-
tions occurred. These two goals are related but require a slightly different focus 
that may impact the methodology. In addition, direct contact with incumbents 
may be prohibited post-certification which can limit some methodological 
options.

• Type of job. Jobs that involve high complexity or primarily consist of mental 
tasks are not as well suited for an observational approach.17 An employee who 
works on a computer for a large portion of their day, for example, is challenging 
to observe because it may be difficult to reliably determine what task they are 
performing at any given time.

• Size of the putative class. The size of the class may impact the amount of data 
desired. Generally, more data can be collected using self-report methodologies 
such as questionnaires. When a class consists of a relatively small number of 
people, an observational approach can gather data from a significant portion of 
the class members. When the class includes thousands of employees, it can be 
extremely costly to gather observational data from a large proportion of the class. 
If this is desirable (in some cases, the portion of class members sampled is not 
important), self-reported questionnaires are often the preferred option.

• Geographic disparity of class members. Some methods require job analysts to be 
physically present at the workplace to collect data (e.g., observational 
approaches), while others do not (e.g., questionnaires, structured interviews). 
The geographic disparity can have implications for travel time, travel expenses, 
and the speed with which data can be collected. All of these factors may play a 
role in the choice of method.

• Degree to which the job has changed over time. Another consideration is the 
degree to which the job being studied has changed within the relevant time period 
(e.g., different processes, different staffing models, reallocation of responsibili-
ties). Observational methods are capable of describing how work is performed 
currently. For jobs that have not changed significantly, these data are informative 
about how the job used to be performed. However, for jobs that have undergone 
significant changes, information about how the job is performed now will be less 
informative as to how the job was performed before the changes. Self-report 
approaches are often designed to collect retrospective data and therefore may be 
able to provide reliable information about how a job was performed in the past.

• Existing company policies and practices. Some companies regularly conduct job 
analyses observations or administer internal questionnaires and surveys. 
Employees may have developed a comfort with these approaches, and systems 
are already in place to communicate about the study and execute the data collec-
tion. It may make sense in these situations to use a method familiar to employees 
to minimize operational disruption.

17 Guion and Highhouse (2006).
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• Language fluency of incumbents. In some companies, the language ability of the 
employees from whom data will be collected plays a role in the methodology. 
Questionnaires require a minimum level of reading ability, and structured inter-
views require a minimum level of verbal ability. When employees are not fluent 
in English, these methods are more challenging.18 Questionnaires can be trans-
lated into other languages, but this can introduce new challenges. Professional 
translations might be problematic in some companies because employees tend to 
use informal terminology to refer to various work processes. This is often the 
case in the restaurant industry, for example. In some companies, employees have 
low levels of language ability, regardless of their native language, which requires 
self-report instruments to be designed with low complexity.

The appropriate method is often based on these and many other factors unique to 
the company. In the following sections, I describe the methods that are typically 
used to collect data relevant to wage and hour compliance.

2.4  Observational Approaches

One of the most commonly used methods to collect data to evaluate wage and hour 
compliance is through direct observation. This method is a systematic process in 
which a job analyst directly observes incumbents performing their work and docu-
ments detailed information about that work such as the tasks performed and the 
duration of tasks. Direct observation is a well-accepted technique to learn about the 
work employees perform, especially for jobs that involve physical or otherwise 
observable work.19

There are different types of observation methodologies that are applicable to 
wage and hour cases. Broadly, these can be categorized as either “live” observations 
or video observations. Live observations require a job analyst to be physically pres-
ent to observe and record tasks performed and time spent on tasks. Video observa-
tions involve analyzing video recordings of employees performing work. There are 
advantages associated with each type of observation. The choice of observational 
approach is typically driven by the specific wage and hour issue and therefore the 
relevant legal questions. For example, live observations are well suited for situations 
that require detailed information about what an employee does on the job including 
the sequence of tasks, the content of conversations, and the work context. 
Alternatively, video observations are well suited for situations that require precise 
timing of employee movements within the same physical location. Each is described 
in more detail in later sections.

18 The real issue is when the language spoken by the researcher is different from the language 
spoken by employees. The primary language spoken by researchers may differ by country.
19 Pande and Basak (2015); Guion and Highhouse (2006).
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2.4.1  Sampling Considerations

Observations of all varieties are time-intensive and costly, thus making sampling 
necessary. In addition to the factors that are used to determine who should be 
observed,20 observation studies may also require attention to when they should be 
observed, such as day of the week and shift time. As an example, consider an obser-
vation study of managers at a chain of restaurants. At most restaurants, weekends 
tend to have more customers (i.e., more tasks related to customer service), and mid-
week days tend to have fewer customers (i.e., more administrative tasks). In addi-
tion, morning shifts tend to involve different tasks (e.g., setting up tills, receiving 
deliveries, preparing the bank deposit, checking food temperatures) than a mid or 
closing shift (e.g., cashing out servers, inspecting side work, and completing 
accounting reports). Because restaurants typically differ in customer flow across 
days of the week and times of the day, and therefore require employees to perform 
different tasks across days of the week, all of these factors should be reflected in the 
sample of restaurants observed. In general, objective differences in the sample 
observed (e.g., shifts, days of the week) should mirror the range of differences 
found in the population. Disproportionality in observed days or shifts may result in 
a biased view of how the job is performed.

2.4.2  Live Observations

Live observations capture a detailed description of a “day in the life” of incumbents 
by adapting time and motion methods that have been used since the 1890s.21 Time 
and motion methods were initially developed to determine the time required to per-
form a repetitive task such as assembling a part. However, time and motion methods 
adapted for wage and hour compliance have some key differences. Although both 
involve an observer tracking the duration of tasks, the goal of a wage and hour 
observation study is to describe what work an employee performs across an entire 
day or workweek, as opposed to describing how much time it takes for a group of 
employees to perform a single task or set of tasks. This technique may also be called 
the continuous clock, continuous workday, or continuous observation22 method. 
Full-day observations almost always result in the description of unique tasks and 
time transitioning from one task to the next (e.g., walking to the office to get a 
report), information that would not be included in a traditional time and motion 
study. The adapted time and motion method is now regularly used to capture all the 
tasks performed by a single employee and the duration of each task across a fixed 
period of time.

20 Issues related to sampling are covered in Chap. 8.
21 Pigage and Tucker (1954).
22 See, e.g., Kahn and Perkoff (1977).
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Usually this technique involves one observer being assigned to “shadow” a 
single employee and track the tasks they perform either for an entire workday or 
some portion of a workday. However, there may be some circumstances where 
multiple observers are used simultaneously or one observer can observe multiple 
employees simultaneously. For example, in a large facility, multiple observers can 
be used to avoid observers following employees throughout the facility. In other 
circumstances, a single observer may be able to reliably observe multiple employ-
ees such as when only a small number of tasks are being tracked which always 
occur in the same location (e.g., clocking in/out, donning, and doffing).

Through observation, observers are able to capture highly detailed descriptions 
of the work incumbents perform and the amount of time spent performing catego-
ries of tasks (e.g., exempt vs. non-exempt tasks). Observers follow the employee 
wherever they go during the shift. Observers are also close enough to the employee 
to capture detail regarding the tasks performed such as the reports being reviewed 
or what is being said to other employees. Without that level of detail, coding a task 
into legally relevant categories (e.g., exempt or non-exempt) is challenging. 
Observers also capture important contextual information because they can see and 
hear what is going on around them which may be important for properly interpret-
ing the task performed and, thus, the proper coding of that task. Observers also ask 
clarifying and probing questions when it is necessary for understanding what the 
incumbent is doing. However, interaction with the incumbent is minimized to 
avoid influence the observer may have on the work the incumbent performs. 
Therefore, observers interact with the incumbent only when it is crucial for prop-
erly understanding the work an incumbent is performing. The key steps of a live 
observation study are listed in Table 2.1, and some are described in more detail in 
the next section:

Communication Process In most observation studies, particularly when the 
observer is in close proximity to the employee for an extended period of time (such 
as when conducting a full-shift observation), it is advisable to inform the employees 
selected for observation about the study in advance using a structured communica-
tion plan. A structured communication plan is helpful for notifying key employees 
about the study and for ensuring standardization of information received by those 
being observed. Formally scripted communication can help to avoid incumbents 
speculating about the reasons for, or implications of, the study due to the absence of 
complete information about the study. The value of the data is dependent on the job 
analyst’s ability to observe the incumbent’s behavior on the job as it is normally 
performed; a properly scripted communication plan helps ensure that this occurs. In 
particular, it should be clearly communicated to those being observed that their 
performance is not being evaluated and that they should perform their job normally 
during the observation. This helps to minimize the likelihood that incumbents will 
purposely distort their behavior during the observation to project a favorable image. 
This message is most impactful when it is repeated multiple times by several com-
pany representatives and especially by their direct supervisor and the job analyst.

2 Data Collection Methods
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Though generally recommended, there could be situations in which prior 
communication with study participants may not be necessary or appropriate. In a 
study where job analysts observe employees from a distance and do not interact 
with them, the absence of formal notification might not impact the ability to collect 
reliable data. In other situations, employees could be aware of the active litigation 
and may have a desire to purposely changing their behavior to manipulate the 
data and influence the outcome of a lawsuit (which could have a direct benefit to 
them financially). The decision not to formally notify employees about the study in 
advance may be advisable in some circumstances to maximize the reliability of 
the data.

Conducting an Observation The observation requires a trained job analyst to 
observe an employee for a pre-determined period of time, often an entire workday 
which can last 8 or more hours. The observer records every task the employee per-
forms along with the start and stop time of each task. Despite technological advance-
ments such as software that allows data to be recorded electronically using a mobile 
device or tablet, there are distinct advantages to recording data using an old- 
fashioned pen and paper. Most important is the ability to record detailed task state-
ments that describe exactly what the job analyst observes—information that cannot 
be pre-programmed into electronic devices. Recording data using smartphones or 
tablets may enable greater precision in the time stamping of tasks, but the use of 
these technologies generally requires observers to report what tasks are performed 
by selecting from a pre-defined list, thus not allowing the observer to report pre-
cisely what was observed. The trade-offs are an important consideration when 

Table 2.1 Steps in a typical observation study

Number Step Description

1 Conduct background 
research

Review existing company materials and conduct site visits 
and interviews with subject matter experts (SMEs) to become 
familiar with the organization and job

2 Prepare task list Develop a comprehensive list of tasks employees may 
perform to guide coding of observed tasks

3 Develop an 
observation protocol

Create written observation protocol to standardize data 
collection

4 Select observation 
sample

Select a representative sample that will allow inferences to be 
made to the population or reach conclusions about the degree 
of variability between employees

5 Develop a 
communication plan

Develop and implement a communication plan to standardize 
the information that observation participants receive

6 Schedule 
observations

Schedule observations such that each workday/shift is 
appropriately represented

7 Conduct observation Conduct observation to collect detailed information about the 
work performed such as task description and duration

8 Code tasks Assign tasks to appropriate categories to facilitate statistical 
analysis and review coding for consistency

9 Analyze data Perform statistical analysis on data collected

2.4 Observational Approaches
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deciding which method will generate the most useful data. Table  2.2 contains 
portion of an example observation record for a restaurant manager.

The level of desired precision in the timing of tasks in an observation study must 
also be determined. This largely depends on the issue being studied. When studying 
FLSA exemptions (such as the example in Table 2.2), observations typically last 8 
or more hours. For this issue, recording data in 10-s increments is common and usu-
ally provides a sufficient level of detail to answer relevant legal questions. Recording 
data in 10-s increments (e.g., as opposed to 1-s increments) enables the observer to 
capture a greater level of detail in the tasks performed, which is often important for 
purposes of classifying tasks. In other circumstances, such as a study of off the 
clock work, greater precision in timing may be preferred over more detailed task 
statements. In some off the clock cases, the amount of time in dispute may only be 
a min or less, and it may be desirable to record activities to the nearest second. 
Greater precision in measurement is usually at the expense of detail about the tasks 
performed, so it’s important to consider these options when determining how to col-
lect data that will answer relevant legal questions.

Coding and Analyzing Observation Data For most wage and hour issues, the 
observed data is coded to generate meaningful statistical results. For an exemption 
analysis, observed tasks are coded into exempt or non-exempt groups, yielding a 
total time spent for exempt and non-exempt work. To determine how much time is 

Table 2.2 Example observation record

Task start Task end Duration Task

14:43:40 14:44:00 0:00:20 Wipe off condiments counter
14:44:00 14:44:30 0:00:30 Wipe off computer station
14:44:30 14:45:30 0:01:00 Unlock supply door for employee
14:45:30 14:46:00 0:00:30 Inspect cleanliness of bar
14:46:00 14:49:20 0:03:20 Answer phone and help customer with directions to 

restaurant
14:49:20 14:51:20 0:02:00 Talk with guests about whether they were satisfied with their 

meal
14:51:20 14:52:30 0:01:10 Monitor dining room
14:52:30 14:52:50 0:00:20 Answer employee question about where to seat large party
14:52:50 14:53:50 0:01:00 Answer phone and answer questions about restaurant hours
14:53:50 14:54:40 0:00:50 Tell hostess to inform Manager when large party arrives
14:54:40 14:55:20 0:00:40 Sign certificate for guest to have free appetizer
14:55:20 14:57:30 0:02:10 Talk to other manager about sales for the night
14:57:30 14:58:40 0:01:10 Make correction to guest’s bill in POS system
14:58:40 15:00:10 0:01:30 Put voided check in office
15:00:10 15:01:30 0:01:20 Monitor dining room
15:01:30 15:02:30 0:01:00 Check on hostess to see if she needs any assistance
15:02:30 15:03:00 0:00:30 Direct server to replace lunch menus with dinner menus
15:03:00 15:03:20 0:00:20 Talk to employee about restaurant dress code
15:03:20 15:04:40 0:01:20 Greet guests at host station
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spent performing work off the clock, tasks observed before clock-in or after 
clock- out are coded as compensable or non-compensable.

Coding observation data should follow a clear and systematic approach to maxi-
mize reliability. A written protocol to guide data coding is useful in many studies to 
standardize the process. This often includes guidelines that clarify potential ambi-
guities. Coding is typically completed by multiple independent coders to minimize 
coding errors, increase standardization, and evaluate the reliability of the coding. 
Once the observation coding is finalized, an observation record is generated for each 
incumbent, and this record contains all tasks performed, the duration of each task, 
and the coding of all tasks. Coded data can be analyzed to generate numeric esti-
mates that address relevant criteria.

Controlling for the Hawthorne Effect A potential concern when conducting an 
observational study is the well-known psychological phenomenon called the 
Hawthorne effect23 or, alternatively, the Heisenberg effect.24 That is, without proper 
controls, the observation itself may influence the employee to alter his or her behav-
ior. It is advisable to implement controls to minimize if not entirely eliminate these 
potential effects. First, as noted, it is helpful to communicate to employees that their 
performance is not being evaluated, and they are expected to perform their job as 
they normally would. It may also be useful to ask incumbents at the end of the 
observation whether they would have done anything different if they hadn’t been 
observed. In my experience, very few incumbents are able to identify anything they 
would have done differently. Second, observers should minimize interactions with 
the incumbent and to stay out of the incumbent’s line of sight as much as possible. 
By implementing these controls, incumbents generally habituate to the observation 
and go about their typical job duties.

Advantages and Limitations One of the primary advantages of an observation 
study is that it results in a record of work performed that is extremely rich in detail. 
Some attorneys and judges find data collected using this method particularly per-
suasive because it paints a very clear picture of what employees actually do. The 
method also does not rely on the memory or language ability of incumbents to 
gather reliable and valid data. Moreover, it is difficult for a motivated employee to 
purposefully distort the data resulting from an observation study. This is because it 
would require the employee to make significant changes to their behavior while 
working with other employees and being expected to accomplish work tasks. Also, 
this method of data collection does not take employees away from their jobs, a fea-
ture that is very important to operations managers from a cost perspective.

There are a few limitations associated with observations. Observations provide a 
“snapshot” of the work an incumbent performs at one point in time. To the extent 
that the job an incumbent performs changes significantly over time, the observation 

23 See Roethlisberger and Dickson (1939).
24 Heisenberg (1927).
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record may not be generalizable to all other periods of time. Another limitation is 
that an observer can only record tasks that can be observed and cannot record most 
mental tasks. Observation studies in the context of exemptions tend to underesti-
mate the amount of exempt time as a result of this limitation, as most mental tasks 
are considered exempt. Still another limitation is that this method is focused on 
tasks performed on the job and does not indicate directly the role of the incumbent 
in hiring, firing, or exercising discretion on the job—other criteria that would be 
important to know in evaluating exemption status. Observational data alone are 
unlikely to be sufficient to establish whether employees do have this authority.

2.4.3  Video Observation

Observational data can also be collected using video technology. This method involves 
capturing video of employees performing work, coding the activites performed, and 
analyzing the data. Video observations have several advantages. Video observations 
can be used to capture data regarding employee tasks and activities over a designated 
period of time. Two contexts where this method is particularly useful are determining 
meal and rest break compliance and occurrence of off the clock work.

Video data also can be collected to precisely measure the duration of certain 
activities. This information is especially useful when determining the amount of 
time that employees spent donning or doffing uniforms and personal protective 
equipment (PPE). This is important when time data are required to resolve whether 
the amount of paid compensated time allocated by the company is sufficient to 
cover the actual time it takes to don and doff uniforms and PPE. Data can be col-
lected from many employees simultaneously to capture the range of time it takes to 
don and doff, giving the court the information it needs to make a decision about the 
occurrence and duration of off the clock work and whether the amount of uncom-
pensated time is de minimis.

Depending on the physical layout of the work location, a small number of cam-
eras could capture the movements of many or all employees. After the data are 
captured, it must be reviewed, coded, and then analyzed. The coding process is 
made easier by coders’ ability to review the video as many times as needed for cod-
ing accuracy. Multiple coders can also code the same video to verify the reliability 
of data coding.

There are practical advantages to video observations. Unlike live observation, 
the costs associated with collecting additional data are minimal. Once the video 
cameras are purchased and installed, no other significant costs will be incurred by 
letting the cameras run over time. This is an advantage when a large amount of data 
is desired. The marginal costs associated with additional coding time are minimal as 
coders can be deployed relatively inexpensively.

There are also limitations to video observations that should be considered. Most 
importantly, data can be collected only when employees are in the cameras’ view; 
when employees move outside of the cameras’ view, data are lost. Even when 
employees are within view of the camera, it may be difficult to record much detail 
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about what work they are performing. For example, it is difficult to tell what 
information an employee is reading (e.g., sales report or personal email) or the con-
tent of their conversations (e.g., taking a customer’s order or evaluating customer 
service)—both of which may be important pieces of information, depending on the 
issue being studied. In addition, privacy laws in some states may restrict the use of 
video and audio recording in the workplace by placing restrictions which prevent 
the placement of cameras in specific locations (e.g., changing rooms) or require the 
posting of a notification that the area is under video surveillance. All of these limita-
tions should be considered when applying this method as it may compromise one’s 
ability to collect crucial data.

2.5  Self-Report Approaches

Asking employees or other knowledgeable persons to self-report their work experi-
ences can be an effective way to collect reliable data relevant to wage and hour 
disputes. There are two broad methodological approaches described in this sec-
tion: (1) job analysis questionnaires and (2) structured interviews. Both of these 
approaches involve employees self-reporting their work experiences but in a differ-
ent format. Questionnaires allow employees to report their experiences nonverbally 
(hardcopy or online), whereas structured interviews allow employees to report their 
experiences verbally. Each approach is described in more detail in later sections.

A particularly useful reference to consult when collecting self-report data in the 
context of litigation is the Reference Manual on Scientific Evidence (2011), cur-
rently on its third edition.25 The chapter titled “Reference Guide on Survey Research” 
offers detailed guidance for conducting a study through self-report in a legal set-
ting.26 The chapter covers several broad topics including the purpose and design of 
the study, population definition and sampling, questions and structure, use of inter-
viewers, data entry, and reporting. The chapter combines perspectives from social 
sciences and law to provide specific guidance on the design of a self-report instru-
ment that is legally defensible. Many of these recommendations are incorporated 
throughout this section.

2.5.1  Biases and Limitations in Retrospective Reports

An underlying assumption of all self-report methods is that participants will accu-
rately recall and report past events. However, research has shown that in certain situ-
ations, one’s ability to accurately report retrospective information is limited.27 In 

25 The book was created to help fulfill the mission of the Federal Judicial Center to “develop and 
conduct educational programs for judicial branch employees.”
26 Diamond (2011).
27 See, e.g., Belli (1998).
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order to collect meaningful data, these limitations should be addressed to maximize 
data quality. In many cases, issues related to memory can be minimized through the 
design of the study. There is a vast body of research literature on the topic of human 
memory as it relates to one’s ability to accurately self-report information.28 I do not 
intend to cover that body of research here. However, one of the most useful practical 
implications from that literature to enhance accurate recall comes from research on 
the event history calendar.29 The event history calendar taps into the hierarchical 
nature of human memory by tying less memorable events to more memorable events 
that occurred around the same time. For example, an event history calendar exercise 
can be inserted at the beginning of a questionnaire to improve memory for the rel-
evant time period. The calendar can include well-known events that occurred during 
specific years, and participants can be asked to recall memorable events in their 
personal lives during the relevant time frame. Many studies have demonstrated that 
exercises like that can increases the accuracy of self-report data.30 In addition, strat-
egies such as reducing the referenced time frame and breaking questions down to 
their constituent parts, called “decomposition,”31 have also been proposed as strate-
gies for overcoming memory limitations and increasing accuracy.32

In addition, several studies suggest that survey participants tend to overestimate 
the amount of time they spent performing work tasks. For example, researchers 
have compared the number of hours employees reported working per workweek to 
employer reports33, time records34, and time diaries35. Each study found that employ-
ees tend to overestimate the number of hours worked per week. The magnitude of 
the error was larger for professional and managerial employees and for employees 
who reported working more total hours. These findings are significant in the wage 
and hour context because, often, the amount of time spent performing certain tasks 
is a critical issue in the dispute. One way to avoid this error is to ask participants to 
report relative time spent performing tasks, rather than absolute time. That is, in an 
exemption study, participants can report the percent of time they spent performing 
groups of tasks, rather than the actual number of hours. Percentage estimates are 
unlikely to suffer from the same bias because percentages cannot be consistently 
overestimated and still sum to 100%. In other circumstances, estimates of absolute 
time are necessary. When possible, verifying self-reports of absolute time with 
external data will strengthen the amount of confidence in the accuracy of the data.

28 See, e.g., Schwarz (2007) for a summary.
29 Belli (1998).
30 Belli, Smith, Andreski, and Agrawal (2007); Freedman, Thornton, Camburn, Alwin, and Young-
DeMarco (1988); Schwarz (2007); VanDerVaart and Glasner (2007).
31 See Cannell, Oksenberg, Kalton, Bischoping, and Fowler (1989).
32 Krosnick and Presser (2010).
33 Mellow and Sider (1983).
34 Duncan and Hill (1985).
35 Robinson and Bostrom (1994).
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2.5.2  Confidentiality and Anonymity

Study designs may differ based on whether data will be collected confidentially or 
anonymously. Many survey participants do not recognize a difference between 
these two terms, so it may be useful to clearly describe how their identities will be 
protected. Anonymity means that the identity of the participant is not known to the 
person collecting data. Even if the researcher wanted, they would not be able to 
determine who provided the response. In contrast, confidentiality means that the 
identity of each participant is known to the researcher, but they do not disclose that 
information. Confidentiality is often protected by taking precautions such as report-
ing results in aggregate, not sharing individual responses with the employee’s 
supervisor, securely storing data, and using numeric codes rather than participant 
names to conceal identities. In either case, the researcher is responsible for protect-
ing the identities of participants, especially when revealing their identity would 
harm them in some way.36

The choice between the two forms of participant protection can have important 
consequences when study results are involved in litigation and should be discussed 
with clients to make an informed decision. Although anonymous surveys may 
increase honesty and response rates, confidentiality is typically preferred in the 
wage and hour context when possible. One reason is that circumstances in the litiga-
tion may change, creating an unanticipated need to identify certain individuals in 
the sample. As an example, suppose that data are collected anonymously from a 
group of employees in response to a nationwide lawsuit. After data are collected, the 
class definition is revised to only include employees in Texas. Data collected from 
employees in all other states are no longer relevant to the case and should be 
excluded. However, the results cannot be updated to reflect the response of Texas 
employees only because the data were collected anonymously. A potential solution 
in this example would have been asking employees to report the state in which they 
work as part of the study. However, it is not always possible to anticipate which fac-
tors will become relevant to the litigation prior to the study. Similarly, any factors 
used in sample selection would need to be included in an anonymous survey. 
Without this information, it is not possible to know whether the sample is represen-
tative when the response rate is less than 100%. This may add length and time to 
the survey.

In some circumstances, self-report data are required to determine the amount of 
economic damages owed to individuals. In this situation, class members’ self- 
reports (e.g., hours worked per week) can result in personally receiving large sums 
of money. Anonymity may exacerbate this bias because participants are not account-
able for their responses37.

Another factor to consider is whether an anonymous survey is acceptable to the 
court. Researchers are generally expected to produce all questionnaires so that the 

36 Babbie (1990).
37 Petersen, Allman and Lee (2015).
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opposing party has an opportunity to evaluate the raw data. Conflicts often arise 
when one party also requests the names of those who provided data in the study, a 
request that researchers often resist.38 This presents a difficult dilemma for the 
researcher to which there is not really a satisfactory solution. Though promising 
confidentiality to participants is common, those promises cannot prevent a lawful 
inquiry.39 It is possible that a judge could require the names to be provided or rule 
the entire study inadmissible. At the same time, the use of the study in litigation 
does not relieve the researcher of their responsibility to participants.40 As a practical 
matter, the names of participants are often provided to both parties in the lawsuit, 
but not made publicly available. However, instances in which disclosing participant 
identities raises legitimate concerns about harm to the participants may justify a 
decision not to disclose names.41

2.5.3  Threats to Data Quality

The quality of the data and the accuracy of inferences made from the data are depen-
dent on individuals’ ability and willingness to provide accurate information. There 
are several ways in which data quality can be compromised and precautions should 
be taken to eliminate or minimize these issues. In this section, I discuss some of the 
most common threats to data quality in collecting self-report data in the wage and 
hour context along with potential strategies to address them.

The first threat is purposeful distorting of data by participants. Employees may 
be motivated to provide false job analysis data for many reasons, but in the context 
of litigation, one concern is that participants have a desire to influence the outcome 
of the lawsuit. Participants directly involved in the litigation might have financial 
incentive to provide data that favors plaintiffs. Employees with strong loyalty to the 
company may be motivated to provide data that favors defendants. Purposeful dis-
tortion is only possible when (a) participants are aware of litigation, (b) participants 
are willing to provide false data, and (c) participants know enough about the legal 
issues in the case to be able to distort data in one direction. It is useful to investigate 
whether there is a general awareness about the litigation among employees early in 
the project. In larger companies, it is rare that a typical employee is aware of the liti-
gation, making this issue moot. In addition, the typical employee may not know the 
legal issues at a level of detail that would enable them to distort data, even if they 
were motivated to do so. Nonetheless, it is wise to implement controls into the 
study design to detect and eliminate this issue. One strategy is to embed “lie items” 

38 Diamond (2011).
39 Diamond (2011).
40 Diamond (2011).
41 For example, the court in Walter v Western Hockey League, et al. (2016) found that participants 
had a legitimate fear of reprisal if their identities were known and allowed self-report data to be 
collected anonymously and used as evidence.
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(sometimes called “distractor items” or “validity checks”) into the questionnaire. 
These are items, typically multiple choice, in which the correct answer is known to 
the researcher in advance. An example may be, “How frequently do you review and 
analyze the Red Report?” In this example, the Red Report does not exist in this 
company, so participants who report performing this task frequently may be provid-
ing false data. It is advisable to include multiple lie items throughout the question-
naire, around 4–6 depending on the length of the questionnaire. Of course, it’s 
critical to ensure the answers are known in advance and will not be misinterpreted 
by participants. Using the previous example, store managers whose weekly perfor-
mance scorecard appears in red text if they are not meeting their targets may think 
the “Red Report” is another term for the scorecard and truthfully report that they 
perform that task.

Participants may also provide false information, not because they are motivated 
to distort the results, but because they are not motivated to devote sufficient atten-
tion to the questionnaire, called “satisficing.”42 This may occur to varying degrees, 
based on the effort required by the participant, the participant’s ability, and their 
motivation.43 These participants may respond carelessly or randomly to complete 
the task as quickly as possible. Lie items are also an effective way to identify these 
individuals. In addition, some participants simply select the same rating for all ques-
tions to complete the questionnaire as quickly as possible. Reponses can also be 
analyzed to determine the frequency with which the same rating was selected. If 250 
tasks are all rated on a 7-point Likert scale and an employee selects a rating of 5 on 
more than 95% of the tasks, that suggests the employee may not be responding in a 
careful manner which could justify removing their responses from the dataset.

Another threat to data quality is the language ability, specifically reading com-
prehension, of the participants. This is more likely to be an issue when studying an 
issue that impacts non-exempt employees such as off the clock work or meal and 
rest break compliance because reading comprehension is often required to be an 
effective management employee. For example, plaintiffs in a lawsuit against a fast 
food chain in California alleged that non-exempt employees (e.g., cooks, cashiers) 
were not provided meal and rest breaks. The majority of this population had limited 
reading comprehension, especially in English. To preserve data quality, the ques-
tionnaire was translated to Spanish, and the wording of both version was simplified 
to maximize comprehension. Prior to administration, feedback from employees 
confirmed the revised questions were clear and understandable. In the end, a ques-
tionnaire was administered that was clear to participants and still able to directly 
address the legal issues.

There are a variety of sources available that offer guidance on survey design.44 
This literature covers far more topics than can be included here. Most important is 
that questions are clear, unbiased, and not leading45 and properly address a relevant 

42 Krosnick and Presser (2010).
43 Krosnick (1991).
44 See, e.g., Marsden and Wright (2010); Babbie (1990).
45 See Krosnick and Presser (2010) for more details about question wording.
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legal question. For example, consider a survey intended to assess meal break 
compliance in California. The survey includes the following question: “Do you take 
a meal break on every shift that you work.” An affirmative response seems to indi-
cate compliance, while a negative response seems to indicate non-compliance. 
However, the question wording does not properly address the legal questions for at 
least two reasons. First, employees may only be only eligible for a meal break if 
they work five or more hours. An employee who works less than 5 h would respond 
negatively even though no violations have occurred. Second, compliant meal breaks 
often must be at least 30 consecutive min. An employee who routinely takes breaks 
less than 30 min or is interrupted during their breaks would respond affirmatively to 
the question, even though their meal breaks on non-compliant. This example dem-
onstrates how the questions themselves can compromise the ability to make accu-
rate inferences about relevant legal questions.

2.6  Job Analysis Questionnaires

Job analysis questionnaires are used to collect systematic self-report data about 
tasks and activities performed, individual attributes required to perform those tasks, 
working environment, and other characteristics about the job or the workers per-
forming the job.46 This method offers several advantages. First, a large amount of 
data can be collected more quickly when compared to other methods like observa-
tions. Also, information can be collected retrospectively. That is, employees can 
report their work experiences currently but also can provide valuable information 
about prior work experiences. This is an important feature when the study results 
may be used in litigation because the relevant time period typically goes back sev-
eral years. Another advantage is that information can be collected about non- 
observable features of a job such as role in decision-making processes, reasons for 
performing certain work, or company policies and procedures.

2.6.1  Administration Method

Job analysis in this context is usually administered using hardcopy questionnaires 
or online. Surveys in other contexts may also administered by phone.47 However, for 
most wage and hour issues, the type of detailed information being elicited in the 
questionnaires requires the employee to view the instructions and the questions and 
refer to definitions and examples as needed. An interview that requires assistance 
from visual materials is not feasible by phone.48

46 Gatewood et al. (2007).
47 Diamond (2011).
48 Diamond (2011).
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Hardcopy surveys are printed and participants complete them by hand (also 
called “paper and pencil”). Questionnaires can either be mailed or hand-delivered to 
individual employees, or employees can meet at a centralized meeting location to 
complete the questionnaire. The latter offers some important advantages when the 
study results may be used in litigation. An in-person administration can be closely 
controlled by a proctor. Proctors receive training along with a written protocol and 
scripts to standardize their behavior during administration. Part of the process can 
include reading all instructions aloud to participants and demonstrating how to 
complete each section. Proctors are also able to answer questions that participants 
have about the questionnaire. This process is time-consuming but ensures that all 
participants in all locations have received the proper instructions and understand 
how to complete the questionnaire.

Alternatively, administering surveys online has become increasingly common. 
There are various online survey vendors that have made the task of programing an 
online survey relatively simple. Even surveys that require branching and logic to 
determine which questions are asked can be implemented fairly easily. There are 
several advantages to administering the questionnaire online. First, it is much easier 
to collect data from a large number of employees using this method. The survey 
URL can be emailed to employees in any location with internet access. Another 
advantage is that all data are electronic and no data entry is required. This is not only 
faster and less expensive but also eliminates the possibility that data entry errors 
introduce unreliability into the dataset. In addition, questions or response options 
can be randomized to avoid potential order effects.49 However, participants for an 
online administration are perhaps less likely to read all instructions and less likely 
to put forth the effort to contact the researcher if they have a question. A person 
completing an online questionnaire may also be more likely to multitask rather than 
devoting their full attention to the questionnaire. Online questionnaires are only an 
option when employees have access to computers with internet access and a mini-
mum level of comfort using computers.

When implementing an online questionnaire for current employees, it is advis-
able to work with the internal IT department to ensure that employees will have 
access to the survey from their work computers. Many companies, especially larger 
companies, have network security protections that may prevent employees from 
accessing an online survey. It’s recommended to address these issues early in the 
process as they may take time to resolve.

Questionnaires relevant to most wage and hour issues tend to be very detailed 
and may require a significant time commitment to complete them. It is not uncom-
mon for questions to take 1–2  h for employees to complete them. Typically the 
questionnaire includes multiple sections, each designed to address different compo-
nents of the legal issue. For example, a questionnaire designed to study an FLSA 
exemption will usually include a section measuring relative time spent on individual 
tasks, a section measuring percent of time spent on groups of exempt or non-exempt 

49 Diamond (2011); Krosnick and Presser (2010).
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tasks, and a section measuring decision-making authority. Other sections may also 
be included, such as demographics to the extent they are relevant.

2.6.2  Job Analysis Questionnaire Development

The process to design and execute a job analysis questionnaire contains several 
broad steps, and some modifications to the process could be necessary depending on 
the specifics of the company or the issue being studied. Table 2.3 provides an out-
line of typical steps.

A preliminary step in most job analyses is a review of existing company materi-
als. In some companies, it is also helpful to talk to SMEs and physically see the 
workplace and observe work being performed. This background research is helpful 
for designing a questionnaire that asks appropriate questions and uses appropriate 
terminology that employees will clearly understand and will interpret consistently. 
For example, some restaurants refer to their customers as “guests” and employees 
as “team members.” Using these terms in the questionnaire will help ensure that 
participants are able to understand the questions.

The next step is to prepare the questions. The content of the questions will vary 
greatly not only based on the legal issue being studied but also on the company. 
When studying whether employees are exempt from the FLSA (see Chap. 3), the 
“questions” often include a task list with an instruction for the participant to indicate 
the amount of time spent on each task. When studying independent contractor 

Table 2.3 Steps in a typical questionnaire study

Number Step Description

1 Conduct background 
research

Review existing company materials and conduct site visits 
and interviews with subject matter experts (SMEs) to become 
familiar with organization and job

2 Develop questions Develop questions that address the key aspects of the legal 
issue

3 Design questionnaire 
layout

This may be done online or hardcopy.This also includes the 
written instructions throughout the questionnaire

4 Conduct pilot test Administer the questionnaire to a small group of “pilot” 
participants and collect their feedback

5 Finalize the 
questionnaire

Incorporate feedback and prepare final version of the 
questionnaire

6 Select sample Select a sample of employees to complete the questionnaire 
that will allow desired inferences to be made based on results

7 Invite employees to 
participate

Prepare a communication plan to invite selected employees to 
complete the questionnaire

8 Administer 
questionnaire

Administer questionnaire online or in person and address 
questions from participants

9 Analyze data Perform statistical analysis on data collected
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classification (see Chap. 4), questions would likely ask about the forms of control 
exerted by the company over different aspects of the work. Depending on the indus-
try and the company, the way in which control is exerted varies, and questions 
should be crafted to be most relevant to the participant.

Because of the detailed nature of these questionnaires, it is important that instruc-
tions are sufficient for employees to clearly understand what they are being asked 
and how they are supposed to respond. It is often helpful to also provide definitions 
of key terms when there is potential that they could be misinterpreted.

An important step in a high-quality survey is pre-testing or “pilot” testing.50 This 
step helps identify any issues that exist prior to the full administration, such as ques-
tions that are confusing, instructions that are not clear, or response options that are 
inadequate. For online surveys, the pilot test may also uncover technical issues that 
prevent employees from the completing the survey. Usually, a small sample of 
employees are selected to participate in the pilot. My experience has been that a 
sample of 6–10 employees who are diverse with respect to key factors such as geog-
raphy, location type, sales volume, etc. is sufficient to gather quality pilot data.51 
The pilot participants are told they are participating in the pilot program and will be 
asked for their feedback after they complete the questionnaire. For an in-person 
questionnaire, a pilot administration is completed, and participants can provide 
feedback in a group discussion. For an online questionnaire, a job analyst contacts 
each participant, often by phone, to collect their feedback on many different aspects 
of the questionnaire. It is useful to prepare a list of questions in advance to guide 
these feedback discussions and ensure all aspects are covered. To maximize the util-
ity of the pilot, the pilot version of the questionnaire should be as close as possible 
to the actual administration.

Based on feedback from pilot participants (or others who have reviewed the 
questionnaires), it is common that some changes are necessary, which often include 
rewording questions and adding or clarifying instructions. Not every suggestion 
received from the pilot should be accepted. Participants generally do not have 
expertise in the legal issues being investigated or survey design. Additionally, one 
participant’s feedback may conflict with others. Incorporating feedback requires 
professional judgment to balance competing needs and ensure the final survey is 
able to accomplish its intended goal.

Details regarding the sample selection process are discussed Chap. 8. Please 
refer to that chapter for a discussion of this process. Once the sample is selected, the 
selected group must be notified about the study. Similar to the process used in an 
observation study, a prescripted communication plan is helpful for this process. This 
ensures that the correct people are notified about the study and that each party 
receives complete, accurate, and standardized information prior to participation.

50 Diamond (2011); Krosnick and Prosser (2010); Presser et al. (2004); Krosnick (1999).
51 Some have recommended using larger pilot samples. For example, Diamond (2011) recommends 
a pilot sample of 25–75. The size of the pilot sample depends on the type of study being conducted. 
Smaller samples, provided they are diverse, are generally considered sufficient in this context.
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Once participants are notified, the administration can begin. When using an 
online platform, administration effort is minimal as it consists primarily of provid-
ing the URL to participants. The trade-off is the loss in control over the administra-
tion such as whether participants are reading the instructions or multitasking while 
completing the questionnaire. Most of the effort in administration of an online ques-
tionnaire are addressing participant’s questions or technical issues. In addition, the 
administration often occurs over a period of time which may require regularly track-
ing participation rates and following up with those who have not completed a ques-
tionnaire. Participation rates tend to spike when the administration begins and right 
before the deadline. Participation can often be increased by setting an artificial 
deadline (e.g., 2 weeks) and then extending it a week at a time until participation 
rates are acceptable.52

The final step in the process is to analyze and summarize data. The analysis of 
questionnaire data mostly involves descriptive statistics and frequency counts. In 
addition, measures of reliability and validity are important to demonstrate the qual-
ity of the data. This may involve calculating statistics such as Cronbach’s alpha to 
test the internal consistency of responses,53 calculating similarity in responses to 
similar items or groups of items, or comparing responses to external data (e.g., com-
paring self-reported start time to timeclock data).

2.7  Structured Interviews

The second self-report approach that can applied in wage and hour cases is struc-
tured interviews. Interviews are a frequently used job analysis method54 and have 
recently begun to be applied to address wage and hour issues. A structured interview 
allows a researcher to systematically collect employees’ verbal reports of their work 
at a high level of detail. This is useful when studying jobs that are highly technical 
(e.g., silicon chip development, financial analysis) or involve tasks that are complex 
and vary widely person to person. Structured interview methods involve asking the 
same set of questions in a specific order to a group of participants. Typical self- 
report questionnaires preload questions about the work performed; a structured 
interview may better reflect the potentially large range of tasks involved and skill 
sets required to perform such complex work.

The same foundations of job analysis practice are used to form the basis of the 
structured interview. However, unlike questionnaire which typically contains mostly 
closed-ended (i.e., fixed-scale) questions, the structured interview contains mostly 
open-ended questions. Open-ended questions have several notable advantages55 

52 Some issues related to response rates, and specifically non-response bias, are discussed in 
Chap. 8.
53 See Cortina (1993) for a discussion on appropriate application of this statistic.
54 Gatewood et al. (2007).
55 Diamond (2011); Krosnick and Prosser (2010).
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such as giving the employee an opportunity to provide unlimited detail about their 
work to provide rich, in-depth information about tasks performed that otherwise 
would not be captured by standardized, fixed-format methods, thus enabling the job 
analyst to capture each employee’s job uniquely and precisely. These types of inter-
views can result in interesting and illustrative examples of different scenarios and 
circumstances. In addition, follow-up questions can be built into the tool to capture 
the drivers that lead to different employee behaviors. Some interviews may incorpo-
rate both open- and closed-ended questions which can expedite the interview and 
provide numeric data to analyze.

It may be easier to collect data that directly addresses certain legal questions 
using this method. Evaluation of the administrative and professional exemptions or 
employment status, for example, often requires contextual information about the 
work performed, such as the purpose that tasks are performed, the impact of the 
work on the company’s business operations, and the specific KSAOs required to 
perform the job effectively. This information is often easier to communicate in an 
interview because of the open-ended format and the ability to ask probing questions 
to clarify responses.

Given the large number and detailed nature of questions, structured interviews 
can take a significant amount of time to execute. Depending on the environment, 
this time requirement can limit the number of employees who can be interviewed.

2.7.1  Elements of Structure

Interviewing is a commonly used technique is various areas of HR management. 
Perhaps the most widely studied application of interviewing is for the purpose of 
employment selection.56 The literature on employment selection interviewing places 
a strong emphasis on the degree to which the interview is “structured.” Interview 
structure can be loosely defined by the degree to which the process is standardized. 
For example, Campion, Palmer, and Campion (1997) list a variety of factors that 
increase structure in an employment selection interview. Many of these features 
apply in this context as well, such as asking the same questions, limiting prompting, 
and controlling ancillary information.

Generally, structured interviews are preferred to unstructured interviews57 as 
they are consistently shown to increase the quality of the data and inferences that 
can be made from the data.58 Many different aspects of the interview process can be 
standardized including the questions asked, the visual materials shown, and the 
method used. In addition, written guidelines and interviewer training can increase 
standardization of interviewer behavior during the interview.59 Written scripts 

56 Posthuma, Morgeson, and Campion (2002); Eder and Harris (1999).
57 Gatewood et al. (2007).
58 See, e.g., Schmidt and Hunter (1998); Huffcutt and Arthur (1994).
59 Diamond (2011).
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including responses to frequently asked questions can be used to ensure all 
interviewers provide the same information to participants. Guidelines for the 
interviewers’ appearance (when in person), attitude, and demeanor can also be 
standardized to the extent possible as these factors may also impact responses.60 
Interviewer guidelines for asking follow-up or “probing” questions during the inter-
view may also be important.61 Participants may provide responses to open-ended 
questions that are unclear, are incomplete, or do not actually answer the question. In 
these cases, it is appropriate for the interviewer to follow up to get additional infor-
mation. Providing written guidelines improves structure by ensuring that interview-
ers are asking follow- up questions at the appropriate time and asking appropriate 
questions.

Standardizing the process serves two primary purposes. First, it allows meaning-
ful comparisons to be made across employees. This is often necessary when con-
ducting a study before a class is certified.62 At this stage in litigation, the primary 
legal question is related to the degree of similarity or variability between putative 
class members. Standardizing the interview process helps rule out the possibility 
that the interview itself resulted in different responses, as opposed to actual differ-
ence between employees. Second, standardizing interviewer behaviors minimizes 
the possibility of biasing the results by “leading” participants to a particular 
response. This is a common critique from attorneys when the study is used in litiga-
tion and documenting the process is one way to demonstrate the validity of the data.

2.7.2  Documenting Interview Responses

The manner in which interview responses are documented can play an important 
role in the legal defensibility of a study. In particular, the degree to which interview 
responses are summarized should be carefully considered. Responses that are overly 
summarized are more vulnerable to critiques that study results are biased by the 
interviewer’s interpretation of the actual responses. To avoid this concern, two fea-
tures can be included in the interview design. First, responses should be recorded as 
close to verbatim as possible. Second, interviews can be designed to allow the par-
ticipant to review and edit all answers recorded by the job analyst. This allows the 
researcher to verify that answers are recorded accurately and in the interviewee’s 
own words. This can be accomplished by conducting the interview in person or 
using online meeting software that allows the interviewee to view and comment on 
the job analyst’s recorded answers in real time. Computerized data collection during 
survey interviews has become a common practice63 and falls within the definition of 
what has been labeled as a computer-assisted interview (CAI) or computer-assisted 

60 Babbie (1990).
61 Diamond (2011).
62 See Chap. 1 for more detail about this process.
63 Wright and Marsden (2010).
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telephone interview (CATI).64 Using this platform avoids problems with opposing 
parties’ objections to the data, alleging that answers were not recorded accurately. 
The questions can be presented, and the data can be recorded using a variety of 
applications, including customized software, online survey tools, or even widely 
used applications such as Microsoft Excel or Word. Generally, using an application 
that produces a database with all interview responses is preferred because data in 
this form can be filtered, categorized, and analyzed much more quickly and effi-
ciently. These applications sometimes require a time investment on the front end, 
but this is usually outweighed by the time savings on the back end.

2.7.3  Analyzing Interview Data

Responses to open-ended questions can be detailed and lengthy. Depending on the 
number of interviews conducted, the amount of interview data can be substantial. 
Whereas the amount of detail is one of the primary advantages of this method, the 
data typically need to be summarized in order to be communicated to a client or the 
court. This can be accomplished using a content analysis approach, a technique for 
extracting quantitative data from qualitative data.65

Generally, a content analysis involves identifying relevant information within the 
detailed responses and assigning numeric codes. The coding process should be exe-
cuted in a way that produces high reliability, typically measured by interrater agree-
ment. Training raters is one way to increase rating reliability by ensuring that each 
rater has a consistent understanding of the responses they are coding, the coding 
scheme and rules, and how to assign and record their codes. Training usually 
includes a calibration exercise to ensure that raters are applying consistent codes. 
All raters review and code the same responses which are then compared and dis-
cussed. This process can be repeated until all raters are assigning consistent codes.

To code the interview responses, multiple raters are typically assigned to inde-
pendently code each response. After both coders have completed their coding, the 
codes can be compared and interrater reliability can be calculated. There is no wide-
spread agreement on the minimum level of acceptable agreement. For coding 
schemes that are less complex, greater than 90% agreement is usually a reasonable 
expectation. For more complex coding schemes, agreement of 70% or higher may 
be acceptable. When there is a coding discrepancy between the two raters, a struc-
tured process can be used to resolve them. There are several strategies for resolving 
coding discrepancies. The two raters can have a discussion to reach a consensus 
code, or a third rater could be used to resolve the discrepancy. In reality, the 
method of resolving discrepancies usually has a minimal impact on the study 

64 See Diamond (2011); Babbie (1990).
65 See Krippendorff (2013) for a more complete coverage of the content analysis methodology.
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results, especially when interrater agreement is high. This is consistent with research 
on similar rating schemes.66 Of course, the actual responses are preserved and will 
not be impacted by the coding.

2.8  Conclusion

This chapter provides the foundations for several data collection methods that are 
commonly used to evaluate wage and hour disputes. The basic methods are typi-
cally customized to address specific legal issues, and discussions about what modi-
fications are necessary are described in later chapters. In addition to the type of issue 
being studied, methods are typically customized to best fit a particular industry, 
company, and job included in the study.
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