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Abstract In this article, I analyse why and how the Norwegian child custody system
fails to provide early resolution to many families. Resolution of these conflicts
should be timely and adapted to the level and sources of conflict. Child custody
mediation is mandatory in Norway for all separating couples with children, yet the
number of child custody disputes in courts is similar to the other Nordic countries
with voluntary mediation schemes only. Particularly, high conflict families seem to
receive inadequate services and support to manage their conflict, although the aim of
the system is to prevent conflicts from being prolonged and escalating. In addition to
an analysis of the failure of the system, I explore the different tiers of mediation
services (the Family Counselling Office mediation and court-connected mediation)
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and their relationships—or lack thereof. This interrelationship influences the medi-
ation system and its outcomes. To understand the context, I offer a brief account of
the development of child custody mediation and give a societal background for the
Norwegian child custody mediation system.

1 Dispute Systems Design and Family Mediation

Conflicts related to child custody and the amount of contact each parent should have
following a divorce are a major challenge in contemporary Western societies.
Prolonged high levels of conflict after parental separation is recognised as a central
risk factor for the well-being of the children. Applying inappropriate mechanisms of
dispute resolution may offer the parents no help in resolving their disputes and
developing constructive co-parenting habits. Ultimately, inappropriate dispute res-
olution may result in prolonging the dispute and providing a solution that is not in
the best interests of the child. The best interests of the child is the paramount factor in
the resolution of disputes in custody and contact, along with the lifetime relationship
between the parents vis-a-vis the child long after the separation.

The aim of dispute systems design theory is to help organisations and society
manage and resolve disputes' in an efficient and constructive manner (Rogers et al.
2013; Menkel-Meadow et al. 2010; Smith and Martinez 2009; Bingham 2008). By
creating systems for early management, destructive conflicts are avoided. Organisa-
tions and society can then funnel resources into productive activities instead of
unproductive methods of handling conflicts. Dispute systems design recognises
conflict resolution is about finding appropriate dispute resolution mechanisms: not
every mechanism fits every dispute. Although originally developed to manage
disputes within specific organisations, dispute systems design has spread to many
types of contexts. In a court context, the concept developed by Frank Sander (1976)
of a multi-door courthouse matches the ideas of dispute systems design theory.

In conflicts related to child custody, the level of dispute between the parents vary
greatly, as does the reasons for the conflict and the number, nature and difficulty of
unresolved issues. Relationships among family members are often complex, and a
divorce involving children is seldom, if ever, a clean slate. On the contrary, some
form of co-parenting is required at least until the youngest child reaches the age of
18 and often the parents have at least occasional contact long after their children are
grown. Consequently, new issues giving rise to new conflicts may occur long after
separation. Because the situations of each family is different, families should be
offered a range of dispute resolution and other services.

'In conflict theory, some authors make a distinction between disputes and conflicts. In this text, the
terms are used interchangeably.
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This text discusses the Norwegian system for resolving child custody and contact
disputes in the light of current knowledge on child custody mediation and other
forms of child custody alternative dispute resolution (ADR). Particular emphasis is
on high conflict families, a diverse group of families with prolonged conflicts, as
finding appropriate mechanisms for this group is particularly challenging.

First, this text discusses the development of child custody mediation from
facilitative mediation to both diversification of services and dilution of the idea of
mediation (Sect. 2). In Sect. 3, the Norwegian child custody mediation and its
background are presented. Thereafter, the Norwegian system is subject to criticism
both from the perspective of dispute systems design theory and child custody
mediation theory. Finally, some proposals to improve the system are offered.

2 Child Custody Mediation from Facilitative Mediation
to Diverse Mediation Models

2.1 Child Custody Mediation as Facilitative Mediation

Child custody mediation draws on the theory of facilitative mediation. The role of
the mediator is to facilitate negotiation between the parents by helping them identify
and name the disputed issues, their interest and needs. Based on these, the mediator
helps create options the parents can select to fulfil their interests. Child custody
mediation theory recognised early the particular character of the disputes related to
children: the close relationship between the parents, the high level of emotions, the
social, psychological, emotional and economic importance of the outcome, and the
need for future cooperation. The parents are recognised as the persons who are best
equipped to solve disputes in the family. The task of the mediator is to help the
parents overcome emotional, social and cognitive barriers to conflict resolution and
teach the parents conflict resolution skills (Firestone and Weinstein 2004; Schepard
2004; Kelly 1997).

The best interests of the child is recognised as the epitome of the process.
Consequently, mediation needs to focus on the interests of the child, on emotions
and social relationships, and on teaching dispute resolution skills. For mediation to
be an appropriate method of dispute resolution, both parents must be capable to offer
the child adequate care. Additionally, for the outcome to be in the best interests of the
child, both parents must be able to perceive the needs and interests of the child and to
act accordingly. The parents often need the mediator to help them in recognising the
needs and interests of the child (Schepard 2004; AFCC Model Standards of Practice
for Family and Divorce Mediation 2000).

Divorce is not a single event. Rather, it is as a long-term process of restructuring a
family. Furthermore, new disputes may arise as circumstances change: children’s
needs change as they grow, the parents’ employment changes, new partners and half-
or step-siblings become part of the family. To ease adjustment and family
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restructuring, mediation should preferably consist of short hearings over a period of
time rather than a one-off (“marathon”) session.

From the late 1980s and onwards, in the wake of proliferation of child custody
mediation, critical voices were raised at some of its shortcomings. One shortcoming
is related to the diverse needs of families, in particular, families with high levels of
conflict. Another problem is related to how mediation is implemented as a shortcut to
swift resolution and cost-savings rather than recognising the qualities of mediation
and the preconditions for achieving successful results.

2.2 Adapting Mediation to the Needs of Diverse Families

Domestic violence was the first problematic issue to receive attention in mediation
theory. Violence, be it physical, sexual, economical, emotional or psychological,
shifts the power balance between the parents and hampers the parents’ ability to
solve problems. It has adverse effects on the children, regardless of whether the
children are the direct target of violence. Therefore, (facilitative) mediation may lead
to undesirable outcomes. However, violence is not always easy to spot and not all
violence is the same. In some families, it is a single episode triggered by frustration.
In other families, one or both parents regularly resort to violence to resolve conflicts.
In still others, one parent uses violence to exert power and dominate the entire
family. Consequently, in order to determine the appropriate type of dispute resolu-
tion process, one must assess whether violence is present in the family and what type
of violence is present (Holt et al. 2008; Jaffe et al. 2008).

A persistent high level of conflict is typical for families experiencing domestic
violence. Research shows many other factors may also result in high conflict. An
estimate of 15-25% of families are believed to be high conflict in many Western
countries (Ottosen 2016; Helland and Borren 2015; Brown 2011; Johnston et al.
2009). High conflict families are not a coherent group: The conflict may arise inter
alia from health problems, substance abuse, socio-economic problems, and psycho-
logical factors. In some families, the children run a risk of abuse or neglect. They
may also be a witness to violence. The risk factors for high conflict are also factors
that increase the level of care the child needs, the capability of a parent to provide
care for the child, the parent’s ability to make decisions, or any combination of
theses.

Facilitative mediation, as a short-term intervention, focusing on removing some
obstacles of rational decision-making, is often not appropriate or sufficient to solve
the disputes in these families. However, litigious court proceedings with an expert
evaluation often leads to further escalation (Sauer 2007). Therefore, new forms of
mediation have emerged particularly in the English-speaking world to better serve
high conflict families. Mediation may be conducted in exclusively in separate
meetings (caucuses) where the parents sit in different rooms and the mediator
moves between the rooms. The parents may be offered services such as parental
education, individual discussions or therapy in addition to mediation. Mediation may
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be combined with other types of dispute resolution processes, such as regular court
proceedings, evaluation or arbitration. In helping families with particular challenges,
the mediator must have sufficient knowledge and skills to help the family. For
example, disputes arising from cultural and religious issues may require a different
set of skills than disputes arising from substance abuse, parenting a disabled child, or
handling a parent who has developed pathological hatred towards the other parent.

Examples of more intensive forms of mediation is therapeutic family mediation
developed by Irving and Benjamin (2002), where mediators use methods and
theories from family therapy. Johnston et al. (2009) have developed a method
where parents and children are required to participate in short-term therapy on a
group or individual level as a parallel process to mediation. Other types of dispute
resolution combine mediation with evaluation or arbitration. The most widespread is
perhaps parenting coordination, also known as parenting consulting or special
master. The parenting coordinator helps the parents to implement the mediated
agreement and to solve problems by giving advice, mediating and evaluating. The
coordinator may have the right to arbitrate limited issues (Barsky 2011; AFCC
Guidelines for Parenting Coordination 2005).

To offer appropriate services, parents participate in a triage—a screening pro-
cess—to assess the level of conflict, presence of violence and other risk factors at the
intake to the mediation programme. The extent and methods used in the screening
process vary, but the main goal is to direct the family to an appropriate mediation or
other dispute resolution process. In some programmes, other services, such as parent
education, therapy and anger management courses are also available.

The result of recognising the diverse situations of dissolving families has been a
diversification of mediation and other dispute resolution processes offered. The
system must distinguish between different types of services offered to the families.
Families should be offered a range of services: advice, therapy, dispute resolution
and other services. Each of the services should be labelled appropriately.

2.3 Mediation Is Diluted to Settlement

The other development in child custody mediation is less encouraging. Mediation is
often introduced both to provide more appropriate dispute resolution than an adver-
sarial trial, which is often detrimental for co-parenting, and to provide cheaper
services. However, in many systems the idea of settlement becomes dominating.
Mediation is just about settlement, as settlement is seen as something inherently
good and in the best interests of the child. Mediation dilutes to a process of
settlement: settlement is more important than the quality of the process (and out-
come). This view obscures the assets of mediation: the possibility to find interest-
based, individualised solutions, teaching the family dispute resolution skills, and—at
least to some extent—managing the underlying conflicts. Settlement-oriented medi-
ation may be contrary to the best interests of the child, as the parents may be
pressured to accept a solution that is not in the best interests of the child.
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Additionally, they may gain little or no help to solve current and future conflicts. The
best interests of the child may become subordinate to settlement.”

In this context, the definition of mediation is overly broad. Mediation is the same
as any process for reaching settlement. A highly evaluative process where the
mediator suggests solutions, or at least indicates a solution, may be, in fact, an
adjudicative process, but labelled “mediation”. Similarly, a process consisting
mainly of therapeutic methods may be labelled “mediation”. Mediation may be
then almost any type of dispute resolution process or any type of service—or
combinations thereof—offered to post-divorce families (c.f. Bernt 2018; Salminen
2018).

The overly broad definition of mediation leads to several problems. It is difficult
to direct a family to an appropriate dispute resolution process if everything is
labelled mediation. Norway serves as an example. Parents are offered a mixture of
services, including some or all of the following: advice, light evaluation, small-scale
family therapy, and mediation. Parents may, in practice, not select appropriate
services, as all services are offered under the umbrella of mediation. As Bernt
(2018) explains, offering mediation as an indistinct group of services also leads to
role conflicts. The system is opaque particularly to the families involved—it is
difficult to make meaningful selections when the choices are unclear. The family
may find itself in a different process than it thought it would enter. In a policy
perspective, it may be difficult to develop and assess the services for divorcing and
post-divorce families when one does not distinguish between different processes.

3 Norwegian Child Custody Mediation Systems

3.1 Norwegian Welfare State as the Backdrop

All dispute systems are contingent on the social, cultural and economic context of
the surrounding society.

In the Nordic countries, the Nordic welfare state is a paramount societal (and
cultural) factor setting the stage of solving issues related to child custody. The
Nordic welfare model is highly individualised and based on universal services.
Each member of society is expected to provide for himself or herself by working,
and pension rights are individual. Spousal maintenance is a rare exception. The
government offers a vast range of high quality services free of charge or at a low
cost: day care, school, after-school care, higher education, health services, etc. Up
until recently, private school and the use of private health care has been limited.
Today, private schools are more common, but most of them are state subsidised and

2Studies indicate that some families in court-connected divorce mediation in Norway feel pressured
to settle and some parents settle even if they believe the settlement agreement is contrary to the
child’s best interests. See Koch (2008), Nordhelle (2011), Breivik and Mevik (2012).
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tuition costs are modest. Consequently, in the aftermath of a separation, finance
issues are less weighty than in many other Western countries. However, particularly
low-income families are often in need of social benefits and may need help to orient
themselves to their rights.

Nordic countries encourage parents to solve their issues out-of-court. The pre-
ferred way of solving disputes is informal negotiation between the parents or third-
party facilitated dispute resolution out-of-court. In Norway, only an estimated
10-15% of parents instigate court proceedings in child custody cases (Koch 2008;
Skjgrten 2005).’

Today, co-habitation is very common in Norway. Approximately one-half of all
first-born babies have parents who are not married. The socio-economic differences
between co-habiting couples and married couples are small.* Co-habiting couples
with children have much of the same rights and obligations as married couples—
both during and after co-habitation.

3.2 Current Structure of Child Custody Mediation in Norway

The Norwegian child custody dispute resolution system is three-tiered. All three tiers
are regulated by the Children Act.” The first two tiers consist of out-of-court
mediation, one of which is mandatory for all separating or divorcing parents with
children under the age of 16. The second step is mandatory pre-action mediation and
the third step is court-connected custody mediation.

Children Act section 51 mandates all separating couples with children under the
age of 16 to attend mediation at the local Family Counselling Office or a similar
service provider. Parents must attend mediation for 1 h. After the first hour, the
parents receive a mediation certificate and are entitled to apply for separation and
receive benefits for single parents. The mediator may offer the family three addi-
tional hours once the first hour has passed. After the four first hours, the mediator
may offer an additional 3 h for a total of 7 h (Children Act section 54). After 7 h have
passed, mandatory mediation ends, but the Family Counselling Office may continue
to work with the family under voluntary services. According to Children Act section
52, the goal of mediation is to achieve a written agreement on custody, residence and
contact and to inform the parents on the financial consequences of the agreement.
The Family Counselling Office is mandated to provide parents with information,

3The percentage is similar in Finland, see Valkama and Lasola (2009).

#Co-habiting parents are, on average, slightly younger than married parents, have a shorter history
as a couple and have younger children, but the differences are rather small in total, see Adnanes
et al. (2011b), pp. 17-19. The level of conflict is approximately the same in both groups.

SLov om barn og foreldre 8 April 1981 no 7. An unofficial English translation is available at https:/
www.regjeringen.no/en/dokumenter/the-children-act/id448389/.


https://www.regjeringen.no/en/dokumenter/the-children-act/id448389
https://www.regjeringen.no/en/dokumenter/the-children-act/id448389

16 A. Nylund

advice and dispute resolution services. In most parts of Norway, children seldom
participate in mediation.®

The second tier is pre-action mediation where a parent intending to instigate child
custody proceedings at court must attend mediation for at least 1 h and up to 7 h. At
the end of the hour, the parents obtain a mediation certificate that is valid for
6 months. During those 6 months, the parents may instigate court proceedings.
The license from the initial “mediation” during separation (first-tier mediation) is
valid for 6 months: within that period, the parents are not required to participate in
additional mediation before instigating litigation. Thus, pre-action mediation takes
place several months, or even years, after the initial separation. Mandatory
pre-action mediation is subject to the same regulation as mandatory mediation
during separation. Yet the target group is different, as only parents who have not
found agreement in the initial mediation and parents who face new or recurrent
conflicts are included. Although many families face conflicts long after separation,
most of them are able to solve the conflicts on their own. Thus, in the pre-action
mediation group the level of conflict is, on average, higher than in families partic-
ipating in mandatory post-separation mediation.

The third tier is court-connected alternative dispute resolution processes, in
practice, almost exclusively court-connected mediation. Mediation is the preferred
method of dispute resolution in court, and it is used unless there is reason to believe
the child could risk abuse or neglect (Children Act section 61). In addition to court-
connected custody mediation, the court may order evaluation, out-of-court media-
tion and other types of help. However, these are seldom used. In practice, the court
appoints an expert to (co-)mediate the case with the judge hearing the case. The
expert mediates, provides advice to the parents and the court. The expert-mediator
may also make an expert evaluation.

The first two tiers of dispute resolution have a long history. The purpose of
mediation was originally to help parents to mend their relationship to avoid divorce.
Today, the purpose is to help parents find an agreement that is in the best interests of
the child. The minimum number of hours of mandatory mediation was reduced from
three to one in 2007. Since mediation should be voluntary, the reduction of manda-
tory hours could be characterised as a positive development. However, because
“mediation” refers to a broader set of services, particularly families with prolonged
conflicts could benefit from a longer session with an opportunity to discuss the
conflict, its implications for the children and to teach co-parenting skills.

Court-connected custody mediation was introduced in 2004 to offer a form of
dispute resolution that would not escalate conflicts in the manner litigation and other
adjudicative processes does. Although the legislator recognised that mediation does
not fit situations where the child risk neglect or abuse, the model does not take into
account the varying needs of families, and, in particular, high conflict families. The

6Adnanes et al. (2011b) found children participated in mediation in only 4% of the cases. Some
Family Counselling Offices have adopted a mediation model where the children, as a rule, are
included in mediation. See Thgrnblad and Strandbu (2018).
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model is based on a vague concept of mediation as a conflict reducing dispute
resolution mechanism. The legislator recognised many of the promises of mediation,
but disregarded research and experience from other countries indicating short-
comings and pitfalls of short-term facilitative mediation, including the limited help
it offers to many high-conflict families and some of the perils of mixing different
types of services under the label of “mediation” (Nylund 2008, 2011).

4 Ciritical Perspectives on Norwegian Child Custody
Mediation

In this part, three key points of criticism will be raised. Firstly, the current system has
an unclear target group, is an incongruent mixture of elements and a connection
between the forms of mediation is lacking. Furthermore, Norwegian mediation can
be criticised for allowing the mediator to mix roles, for not securing the children’s
right to participation in decision-making and for having mandatory mediation.
However, the three latter issues will not be discussed in this text.

4.1 Unclear Target Group

Norwegian child custody mediation has an unclear target group. Two decades ago,
Ekeland and Myklebust (1997) noted that mediation in Family Counselling Offices
did not recognise the various need of families. Mandatory mediation at separation is
targeted at all separating families. Thus, the level of conflict and the number of and
severity of risk factors for the well-being of the child and for high conflict vary.
Many parents would find, and actually have found, a solution on their own. Low
conflict families do not need dispute resolution services. However, they may wish to
have information on shared parenting, supporting the children, factors they should
take into account when selecting care arrangements and social benefits.

Families with moderate conflicts may benefit from mediation. However, settle-
ment, as such, may not be the key issue in the family. Rather, the parents may need
help to improve communication, discuss specific issues and recognise the best
interests of their child(ren). Discussing some of the issues or providing facilitative
mediation requires more than 1 h and may require, in many cases, more than 7 h.

Finally, high conflict families often need more intensive and more specialised
services than low to moderate conflict families. In some cases, mediation may not be
an appropriate dispute resolution method and may even put the child at risk of abuse
or neglect. In other high conflict families, dispute resolution services should be
tailored to give the families proper help. In absence of a screening mechanism and
in light of the limited first session, one may ask if the particular needs of each
family are identified and if, and how, the services can be tailored to each family
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(Gulbrandsen 2013; Gulbrandsen and Tjersland 2013; Adnanes et al. 201 la). More
than one-half of the high conflict families leave mediation after 1 or 2 h without
agreement and without reduction in the level of conflict (Tjersland et al. 2015).
Currently, some Family Counselling Offices are piloting a model for high conflict
families where a set of individual, family and group sessions are combined. In the
model, two employees “co-mediate” to offer the best help to reduce the level of
conflict. The initial results are encouraging, with more families engaging in mediation
beyond the first mandatory hour.

In Norway, neither mandatory pre-action mediation nor court-connected custody
mediation has been designed with high conflict families in mind. Considering that
only 10-12% of families instigate child custody proceedings in court, there is reason
to believe a notable part of the families have a persistent high level of conflict. Yet
the bill that introduced court-connected custody mediation hardly touches upon the
topic of high conflict families. It seems to presuppose families belong to two
categories: one where the child risks abuse or serious neglect and one where the
parents are stuck in a conflict but are able to resolve it if the mediator focuses on
constructive communication and the positive experiences of co-parenting. In fact,
many families fall between these categories: the child does not risk serious neglect,
but focusing on improving communication and positive experiences will not suffice
to reduce the level of conflict (Tjersland et al. 2015; Nylund 2012; Nylund 2011;
Adnanes et al. 201 1a; Nylund 2008). There is also a widespread notion that a conflict
is never the fault of one party. Rather, the reason for persistent conflict lies with both
parties. However, often the behaviour of one parent is an important source of conflict
(Gulbrandsen 2013; Dutton et al. 2011; Demby 2009). Nonetheless, a skilled
mediator cannot regard one parent as the “good one” and the other as the “bad
one”. Nor can a mediator necessarily assume that both parents have equal fault and
equal parenting skills. Given the complexity of familial relationships, the mediator
needs sufficient tools to deal with a range of reasons for persistently high levels of
conflict.

Norway is the only Nordic country with mandatory mediation for all separating
couples and the only Nordic country with mandatory pre-action mediation. Denmark
has a system with a mandatory pre-trial counselling or mediation session. The
service is similar to the Norwegian model of services, but it distinguishes between
family counselling and mediation. Both services are in addition separate from
adjudicative processes (www.statsforvaltningen.dk). In Finland and Sweden, medi-
ation is offered on a voluntary basis outside courts. Yet the percentage of divorcing
families instigating child custody litigation is roughly the same.

Although the research community has recognised that the current system does not
serve the needs of high conflict families, the system has been subject to limited
discussion. Currently, no triage mechanisms are in place to assess the conflict level
in the family and the sources of conflict, nor to determine appropriate services.
Mediators are not offered systematic training on issues related to high conflict
families. Therefore, families are offered inappropriate or inadequate services to
help them manage their conflict and teach them effective post-divorce parenting
skills.
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4.2 Overly Broad Definition of Mediation

Mediation is defined very broadly. At the Family Counselling Office “mediation”
consists of information, advice, brief therapy and dispute resolution. Mediation may
be facilitative, evaluative, therapeutic, narrative, transformative or simply trying to
induce the parents to settle. The consequence of an unclear concept of mediation and
bundling of services is that families often leave mediation after the first hour (Kjgs
et al. 2015; Tjersland et al. 2015; Gulbrandsen 2013; Adnanes et al. 2011a, b;
Gulbrandsen and Tjersland 2010; Haugen and Rantalaiho 2010). Thus, the positive
potential that mediation and other services could offer remains untapped.

According to the mediators, mediation is often ritualised, as the regulations do not
give them the power or tools to deal with the underlying conflicts. Most parents leave
after the mandatory first hour without getting much help to manage the conflict.
Furthermore, both parents and mediators find that many of the settlement arrange-
ments arrived at during mediation are sub-optimal. Parents agree to a mediated
settlement because they fear court proceedings could lead to a worse option, not
because they find the mediated agreement good.

When mediation is a mélange of services, the family may not pick the most
relevant services. Families with low or moderate levels of conflict may reject the
services because they do not need help to resolve a conflict, as they have already
agreed on most issues. This may be true, however, they may like to discuss the needs
of the children or challenges related to co-parenting. Families with underlying risk
factors, regardless of the level of conflict, could find it helpful to discuss the
underlying problem. However, they may not be aware of the services available to
them or the mediator may lack (sufficient) training on the issue. In some families,
key issues may remain unnoticed due to a lack of proper screening and awareness of
the mediator.

As the source of the persistent conflicts is not recognised or the mediator lacks the
knowledge and skills to provide a successful intervention, many families run a risk
of not receiving the help they need. If the families perceive that the Family Counsel-
ling Office has limited help to offer, they may not be induced to participate in
mediation apart from the mandatory first hour.

The limited timeframe for mediation may also hamper mediation. Successful
interventions may be time-consuming—both in terms of the number of mediation
sessions and the time-span of mediation. Hence, mediation is often not an avenue to
swift resolution. The more limited the timeframe and the more the focus lies on
settlement, the more parents may feel pressured to adopt a dissatisfactory settlement.
This is probably particularly true in a country such as Norway where going to court
is the exception. In Norway, it is generally understood that a “successful” divorce is
a “happy” divorce where the parents agree on all issues.

In third-tier court-connected custody mediation, the understanding of mediation
is broad. The tasks and roles of the mediator are manifold and may lead to conflicting
roles and use of contradictory strategies. The methods of “mediation” are not
standardised, nor is there committed work towards developing guidelines for best
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practices. While uniformity should certainly not be a goal in itself, continuous and
persistent work towards developing practices would be beneficial to improve the
quality of services and assure appropriate interventions.

Section 61 of the Children Act regulates court proceedings in child custody cases.
In addition to court-connected custody mediation (expert-led or assisted) and a
regular trial, the judge can request the parties to mediate at the Family Counselling
Office or another out-of-court mediation programme. Although the provision is
silent on the use of other types of dispute resolution processes, the legislator has
clearly understood mediation in a broad manner. The role of the court-appointed
expert-mediator is to give advice to the parents. Moreover, the expert-mediator may
use evaluative techniques. Thus, mediation could be a highly, or almost purely,
evaluative process. Evaluation could be appropriate in some situations, but, in other
situations, it could be counterproductive. Therefore, using evaluation requires
knowledge and skills on the when and how evaluation is appropriate (Bernt 2018).

Court-appointed experts and staff at Family Counselling Offices are licensed
psychologists, social workers or psychiatrists, often with a specialisation in families
and some additional training. However, no mediation training is required, nor are there
any guidelines as to the content of such training. Training on issues related to specific
issues is haphazard. The lack of comprehensive mediation training reduces the aware-
ness of the concept of mediation, its uses and abuses, techniques used in mediation and
the relationship between mediation and other forms of dispute resolution.

A particular problem related to offering mediation as a mélange of different
services relates to consent. If almost any service or method for resolving disputes
fits within the definition of mediation, then the families will not know which type of
process they consent to. The right to informed decision-making and self-
determination is reduced. Monitoring quality becomes difficult or almost impossible.
In court-connected custody mediation, leaving the process may be difficult, partic-
ularly when the option is litigation where the expert mediator shifts to the role of
expert evaluator, and the judge-mediator becomes the judge (Bernt 2018).

4.3 Relationship Between the Three Tiers of Mediation

Ideally, a dispute system should be designed to prevent conflicts from arising and
escalating. Disputes should be resolved at the lowest possible level using the least
intrusive mechanisms. Each level in the system should build on the earlier levels and
bring loops back to the lower levels of the system.

The Norwegian child custody dispute system is incoherent. The same rules
regulate the first two tiers, mandatory post-separation mediation and mandatory
pre-action mediation, but fail to recognise the difference between the needs of the
target group. In mandatory pre-action mediation, the family has already faced
separation and lived with separation for at least 6 months. The conflict level is on
average higher, and risk factors are more prevalent. Still, the rules and regulation are
identical.
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Court-connected custody mediation is, in practice, fully separated from mediation
in Family Counselling Offices. Family Counselling Offices do not provide informa-
tion to the court on mediation or risk factors present in the families. Thus, mediation
in courts starts as if there had not been earlier attempts to mediate the case. Even
though a family has only participated in the first mandatory hour of pre-action
mediation, only a few courts regularly loop cases back to the Family Counselling
Office. Although exchange of information may compromise the confidentiality of
mediation, and sending a case back for mediation may pressure parents to settle, out-
of-court mediation and court-connected custody mediation should be coordinated.
The system should be more coherent with each level building on previous levels and
better coordination between the levels.

In a comparative context, mandatory mediation for separating families and
mandatory pre-action mediation does not seem to have reduced the percentage of
families resorting to court proceedings. The system’s design does not seem better
than in countries with voluntary mediation.

4.4 Particular Problems Related to Court-Connected Custody
Mediation

Court-connected custody mediation is the rule in cases on child custody, residence
and contact. Mediation is seen quite uncritically as a superior method of dispute
resolution, suitable to most cases. The only exception is cases where the child risks
abuse or neglect.

The regulation is based loosely on theories of general child custody mediation
and blatantly disregards the discussions on high conflict families. Considering only
approximately 10 % of all separating parents instigate court proceedings, many if not
most of these families could probably be characterised as “high conflict”. Conse-
quently, the dispute resolution system should be set up accordingly.

Currently, no triage is in place. Judges trust that legal counsel will mention any
relevant information indicating child abuse or neglect to enable the judge to direct
the case to traditional court proceedings rather than court-connected custody medi-
ation. There is no uniform standard of what constitutes abuse or neglect
disqualifying the case from mediation. If physical violence is present in the family,
does only violence against the child disqualify mediation? Does severe violence
against a parent also disqualify a case and, if so, on what grounds? Although the
families have attended mediation at the Family Counselling Office, there is usually
no exchange of information between courts on the level of conflict or sources of
conflict. Neither does the court use triage.

The content of mediation and the role of the mediators are discussed in more
detail by Camilla Bernt (2018). Here, it is sufficient to make a few remarks on
mediation vis-a-vis providing diversified services. First, the court invites an expert to
assist the court in mediating the case by providing information and advising the
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parents, and, if necessary, to decide the case. In spite of the widespread use of
experts, the training does not have sufficient focus on mediation and issues in high
conflict families. Experts without the specific training are frequently used. The
content of the training is geared particularly towards the traditional role of a court
appointed expert rather than that of a mediator, parenting coach and counsellor
(Agenda Kaupang 2017).

Awareness of different causes of high conflict levels is relatively low particularly
among judges, as is the knowledge of their consequences on parenting and the
children.” When combined with an understanding of mediation as an inherently
good form of dispute resolution and settlements as inherently good outcomes, the
result may be less than optimal. Some parents report that when they voice a concern
for substance abuse problems, or even (sexual) abuse of the child, the allegation
might turn against them. The parent voicing the concern is accused of using a tactic
of escalation or an attempt at disrupting the process towards settlement. The focus on
settlement results in some parents feeling pressured into a settlement they do not
agree with (Stang 2013; Koch 2008).

5 Improving Child Custody Mediation

The Norwegian child custody dispute system should be improved in several ways to
address the issues of a lack of coherence and differentiation between families. First,
differences in the family situations should be recognised, as the level and sources of
conflict vary significantly. Consequently, families should be offered different types
of help. Second, conflicts should be solved early to avoid escalation and the family
taught dispute resolution skills to reduce future conflicts. Third, the system should
offer transparent, coherent services where the different types of services are distin-
guished and where each step builds on the former steps.

5.1 Recognising the Needs of High Conflict Families

An essential step to improving the system is to recognise the diverse situations and
needs of families. Since solving—or at least managing—disputes in high conflict
families is a challenge, identifying families with a high conflict level is essential. In
order to do so, services should be based on an initial assessment, triage of the
situation, and needs and wishes of each family. Assessment of the conflict level

"The Norwegian Institute of Public Health issued a report on high conflict families (Helland and
Borren 2015). The report provides research on how a high level of conflict is manifested, the
reasons for high conflict and risk factors behind it. However, the report does not discuss how the
high conflict level can be managed or reduced or how mediators should identify or deal with it.
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and sources of conflict does not presuppose an extensive triage. Rather, simple tools
and increased awareness, vigilance and knowledge may suffice. Based on the
assessment, families should be directed to appropriate services. The Family Counsel-
ling Offices have the infrastructure and much of the tools necessary to do so. Ideally,
an assessment tool would be developed to ensure consistent quality and limit the
resources spent on assessment.

Currently mediators report having too little knowledge of particular problems and
sources of conflict such as violence, child abuse, substance abuse and questions
related to ethnicity and religion (Agenda Kaupang 2017; Adnanes et al. 2011b). By
increasing the competency of mediators, family counsellors, psychologists and other
professionals working with child custody and contact issues, the needs of families
facing particular challenges and high conflict families will be recognised and
addressed earlier and in appropriate ways.

5.2 Preventing Conflicts and Conflict Escalation

A key concept in dispute systems design is to create an organisation that reduces the
number of disputes and prevents disputes from escalating. Teaching conflict man-
agement skills and implementing mechanisms for early intervention is essential.

To improve the Norwegian child custody mediation system, services should be
unbundled and distinguished from each other. I do not advocate total separation of
processes, where a mediator is banned from using any type of therapeutic or therapy-
inspired intervention, or where a mediator should never give parents any general
information. Rather, different services should be offered, and each family should be
able to assemble a set of services.

Families with low- to medium-levels of conflict may find information on post-
divorce parenting, conflict management and supporting the children emotionally help-
ful. Online resources on parenting skills, discussion groups or meetings where a
member of the staff facilitates a discussion on adjustment to a new family situation
could be some of the services fit for families. Helping the parents recognise the views
and perspectives of the children would probably be beneficial for many families.
Labelling the help “mediation”, as is currently done, makes the system opaque, as the
families do not know what services are available. Further, many families may not find
the services attractive, since the level of conflict is low, and they have settled all issues.

Appropriate labelling is not sufficient to unbundle services. Families, including
children, should be informed of the services offered. Role conflicts and confusion of
services should be avoided by letting different people perform different roles. This
should be the case particularly when a family receives services that are more
extensive. Thus, one counsellor could offer information and a discussion on post-
divorce parenting and the impact of conflict on the well-being of children, a second
could offer therapeutic services and a third could function as a mediator. Different
services requires different skills from the person offering the service. Although a
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family therapist may also be a good facilitative or therapeutic mediator, not all
family therapists are qualified mediators; nor does a mediator have to be a therapist.
If families believe the services offered are appropriate for their needs, they are
more likely to be motivated to use them and return for more help and assistance
when needed. Focus should not be on settlement, but on offering families help to
adjust to post-divorce life and specialist services for post-divorce families. Conflict
may arise long after the divorce, as new partners and children become part of the
family, as the children grow and as the life-situations, such as employment and
health, of the family members change. Parents who have learned co-parenting skills
and dispute resolution skills, or who are at least aware of the services offered, are
probably more likely to return for early dispute resolution services, if necessary.

5.3 Transparent, Coherent and Unbundled Services

Today, the system lacks coherence. A family is directed through a set of sessions
labelled “mediation”. In the Family Services Office, the session far too often ends
after the first hour, and in courts, the sessions are longer but their content is mixed
and often evaluation-driven. The entire system is also settlement-oriented rather than
focusing on finding interest-based, child-friendly solutions.

A mandatory intake discussion, where the family discusses its current situation
and, when appropriate, receives advice could be combined with an intake assess-
ment, triage, where the family counsellor informs and advices about services and
assesses the needs of the family.

After the intake assessment, families where the children risk child abuse or
neglect would be directed directly to the court. Other families receive appropriate
services based on the assessment. Although mediation and counselling should not be
mandatory, parents should receive information about the content and benefits of the
services. Keeping families within the Family Counselling Office system would
provide them with an opportunity to solve their conflicts early.

Second-tier mediation, mandatory pre-action mediation, should to a greater
degree be connected with court proceedings. Requiring the families to take part in
an intake discussion and assessment at the Family Counselling Office would serve
two aims. First, to encourage the family to use dispute resolution process on a lower
level to reduce the level of conflict, to keep the decision-making power within the
family, to reduce costs and obtain better outcomes. Second, the Family Counselling
Office would assist the court in assessing the level and sources of conflict.

Courts should still offer court-connected custody mediation, but building on the
work done at the Family Counselling Office. Courts should also loop back families
to the Family Counselling Office when appropriate.

By making the system more coherent, overlapping services could be avoided and
families could be encouraged to use less invasive, less conflict-driving dispute
resolution mechanisms and other services that enhance the ability of the family to
solve conflicts and provide children with good parenting.
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