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Education and Elderly Care in Denmark,
Norway and Sweden: National Policies
and Legal Frameworks for Private Providers

Signe Bock Segaard and Jo Saglie

Introduction

As a starting point for the case studies of the following chapters, this
chapter presents the national context for municipal welfare services:
primary and lower secondary education, and institution-based elderly
care. We aim to shed light on the national political, legal and institu-
tional framework within which local welfare services are provided, and
how different frameworks may have consequences for the welfare mix.
To what extent is the national context in Denmark, Norway and
Sweden different? In the literature on ‘welfare regimes’, there is consid-
erable agreement that the three countries can be placed within the
‘Nordic model’ (Ervasti et al. 2008, 5). This points to several similarities
in the organisation of the welfare state. Welfare services are, to a great
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extent, publicly financed and provided on the basis of universal rights,
and the municipalities play a crucial role in the implementation of these
services. That is also to say that private providers of publicly financed
welfare services operate within a context characterised by mainly public
providers. Furthermore, during recent decades, promoting active citi-
zenship in public service has been and still is an overall aim in all three
Scandinavian countries. This has implied a stronger emphasis on more
user involvement and empowerment as well as on developing a broader
range of services and creating genuine user choice between alternative
service providers. However, and as we will show in this chapter, the tools
of government for promoting this aim have been different in the three
countries. Another common element is that public-sector procurement is
regulated by an EU Directive that all three countries have implemented,
even though the implementation has to some extent taken place in
different ways and at different points in time (Segaard 2015). On the one
hand, an international perspective makes it clear that the Scandinavian
welfare states share many features—which separate them from other
countries. On the other hand, there are also considerable differences
between the Scandinavian countries themselves, and these differences
have become more pronounced during recent decades. As the previous
chapter shows, the differences apply to the mix of public, nonprofit and
for-profit services within education and elderly care. While the extent of
private nonprofit providers is relatively large in Denmark, for-profit service
providers play a more significant role in Sweden. In Norway, the roles of
both of these types of private actors are in fact comparatively modest.
However, in an international context, the sizes of the nonprofit and
for-profit sectors in the Scandinavian countries are still relatively small.
The starting point is thus that some fundamental differences in the
organisation of welfare services exist between the three countries, in spite
of the overall similarities. This chapter aims to explore one possible
explanation for this: the national policy, legal and institutional frame-
work for private service providers. In exploring this, we develop and use
three government models as a framework for comparison of the national
policies on private—both nonprofit and for-profit—actors in service
production. We make a distinction between direct, indirect and dis-
connected government. The underlying question is whether variations in
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such national government models can explain the observed differences in
the national ‘welfare mix’ of public, nonprofit and for-profit services
within both education and elderly care. Regardless of the answer, the
next question is naturally whether some underlying factors affect differ-
ences in national policy models as well as differences in the actual welfare
mix. There is no room for a comprehensive discussion of such factors in
this chapter, but politics as a driving factor will be briefly discussed in the
concluding section.

Three Government Models

As an analytical framework to explore and capture national welfare policy
and legislation for private providers of publicly financed elderly care and
education, we develop three ideal government models of how publicly
funded welfare services might be organised: (1) direct government,
(2) indirect government and (3) disconnected government. The models,
summarised in Table 3.1, reflect different policies for public—private
collaboration on public welfare production and thereby represent different
approaches to the welfare mix on a more general level. The policies might
manifest in contracts and institutional systems for approval and supervi-
sion, for example. The way supervision is organised (self-evaluation or
control by national authorities, general or detailed criteria) is significant
for understanding the freedom of discretion that each actor has.

Table 3.1 Ideal models of government in public welfare production

Actors Discretion

Direct government

Pure public organisation Public Public

Contracting Public/Private Public
Indirect government

Collaborative governance Public/Private Public/Private
Disconnected government

Free market-based organisation Private Private

Philanthropy Private Private

The typology is developed by the authors based on Donahue and Zeckhauser
(2006, 496ff).
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Each of the government models reflects a specific solution for
organisation and interaction between public and private actors—non-
profit as well as for-profit—in the production of welfare services. The
solutions are different with regard to where discretionary power over
central aspects of service production is allocated.

We distinguish between three types of discretionary power. Production
discretion involves the competence and possibility to specify the goals and
means of the welfare service in question. Payoff discretion refers to the
freedom to decide how the final outcome in monetary terms should be
used and distributed by the private service provider. This also concerns
the opportunity for the provider to transfer profits to owners and
investors. Moreover, payoff discretion involves defining the end result:
Should it be perceived as good or bad? The organisation of supervision
and control may be significant in this respect. The service provider will
have a larger extent of payoff discretion if supervision is based on
self-evaluation with general evaluation criteria, compared with supervi-
sion carried out by a national authority and based on detailed criteria.
Finally, preference discretion refers to the normative view and under-
standing of the welfare service and the mission behind it. Preferences and
underlying values may be related to pedagogy, professional ethics, beliefs,
philosophy or religious faith. Discretion in service production therefore
involves a kind of freedom to define the public interest behind the service
provision (Donahue and Zeckhauser 2006, 514).

Looking at how discretion is approached in the three government
models, the public sector is assumed to have full discretionary power in
the direct government model, regardless of whether a purely public
organisation or contracting is chosen. In the latter case, the public
principal commissions the work and governs through monopoly of dis-
cretion with regard to production, payoff and preferences. The monopoly
will manifest in the contract, which will appear as a means for control
and performance measuring (Phillips and Smith 2011). In this context,
‘contracting’ does not refer to the existence of a written contract, but
rather interaction between the authorities and a private actor which is
solely based on the simple delegation of tasks without any freedom of
discretion.
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In the disconnected government model, freedom of discretion is
assumed to be fully handed over to the nonpublic service provider
through the free market or pure philanthropy. The model of the free
market assumes that government and organisation of welfare services take
place through users’ freedom of choice and competition between private
service providers. The difference between free market and pure philan-
thropy is not related to discretion, but to the kind of private actors
involved. In pure philanthropy, private actors are nonprofit, whereas a
pure market model includes only for-profit actors. In real life, however,
the picture is more mixed.

The indirect government category in the model comprises collaborative
governance.' This refers to collaboration between a public principal and
a private—for-profit or nonprofit—service provider characterised by
self-regulation within a specific political and institutional framework
(Serensen and Torfing 2008, 10). Moreover, with regard to discretion,
we consider collaborative governance to be ‘[t]he murky middle ground,
in which both parties exercise discretion’ (Donahue and Zeckhauser
20006, 514). The empirical question is how and to what extent discretion
is divided when it comes to ‘defining not only the means by which a goal
is achieved but the details of the goal itself’ (Donahue and Zeckhauser
2006, 497). In line with Donahue and Zeckhauser, we underline two
considerations that are important for how discretion is shared between
actors. First, a consideration of democracy requires that ‘a large share of
discretion must rest with a player who is answerable to the public at large’
(2006, 509). At the same time, both the public principal and the non-
public provider must have some share of discretion—otherwise, the
relationship would not be collaborative (2006, 509).

The literature on governance points to ‘relational contracting’ as a
distinguishing feature of collaborative governance:

[a]lthough contracts may continue to be important policy tools, they
would be more than a means of control over the purchase of service (...).
The focus on strengthening relationships should be evidenced by more
relational contracting which puts an emphasis on working toward com-
mon goals, promoting communication and flexibility, and developing
trust. (Phillips and Smith 2011, 5)
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Public—private interaction based on the idea of collaborative governance
is often praised for its flexibility and capacity; but, as Donahue and
Zeckhauser (2006, 497) stated, ‘at the price of more ambiguous lines of
authority and far greater strategic complexity’.

Table 3.1 presents the models of government in welfare production as
ideal types. This is appropriate as an analytic framework when the
intention is to identify similarities and differences; however, we are aware
that it does not necessarily represent the whole empirical reality. The
pure models may be combined with each other to create a more complex
regime of government in welfare production. For instance, such a layered
government may combine the idea of free user choice with elements from
the (in)direct model when the authorities, through pure public organi-
sation, contracting or collaboration with more than one service provider,
facilitate the free choice of the user. Here, layered government implies
organising the welfare mix through two steps: first, the selection of
providers by the authority and then, in the next step, selection by
individual users.

Our approach to and understanding of the welfare mix is (partly)
based on the assumption that government models are chosen and
developed over time in light of political visions and ideologies. This
understanding is in accordance with Phillips and Smith’s (2011) expla-
nation of why private service providers—nonprofit as well as for-profit—
have become more involved in public welfare production. They remind
us that it is not the type of welfare state that explains the development
towards more or less relational governance and involvement by the third
sector, but rather political visions and the ability to collaborate (2011,
23-24):

...a vision of the role of the third sector that sees it as more than a social
safety net or delivery agent of services, but that advances the value of the
sector for democracy and citizenship and/or economic development. The
vision then needs to be driven by strong political leadership. A connection
to democratization or economic development is evident in all cases in
which major reform has occurred (...). However, it is also clear that such a
reform project has to be mutual and that neither government nor the third
sector can drive it alone.
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The remainder of this chapter comprises three sections. Each section
discusses factors at the national level that may affect the use of nonpublic
actors in local service production within primary and lower secondary
education, and institution-based elderly care. We limit the analysis to the
state as of mid-2015. First, in the following section, we briefly outline the
EU Public Procurement Directive (Directive 2004/18/EC) that has been
in effect the last decade and how national legislation in the three
countries is related to it. To fully understand the national framework, it
is necessary to take into account that EU policies set limits for the
national legal framework. Norway, Denmark and Sweden are obliged to
implement EU directives. Regarding outsourcing of welfare services, the
EU Public Procurement Directive is especially relevant. Second, we
address national policies on schools and elderly care. Within each
country, national policy standards are set by means of various policy
documents—legislation, instructions, guidelines, etc. Based on the
analysis of these national policy documents, we compare and discuss
national policies which direct how contracts are awarded and coordinated
within these municipal welfare services. Finally, in the concluding sec-
tion, we summarise our findings and discuss underlying political factors
that may explain national policies as well as the welfare mix.

The EU Public Procurement Directive and Its
Implementation at the National Level

In the Scandinavian countries, the use of public contracts with private
service, work and supply providers is generally regulated by national
legislation and instructions, but also by EU directives. Even though
Norway is not a member of the EU, it is bound by EU directives through
the EEA agreement (European Economic Area). The EU Directive on the
coordination of procedures for the award of public works contracts, public
supply contracts and public service contracts (Directive 2004/18/EC) has in
the last decade served as an important backdrop for national policies on
the use of nonpublic actors in the production of welfare services, when
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these services are produced on the basis of contracts between munici-
palities and providers. It is this directive that is the focus of this section.

The Directive (with attachments) specifies the process and procedures
for public procurements based on written agreements between a con-
tracting public authority at the state, regional or local level and an eco-
nomic operator.” The overall principles for the award of public contracts
are that the processes must be based on transparency and equal and
non-discriminatory treatment of all operators.” One implication of these
criteria is that a prior information notice with information about the ‘buyer
profile’ must be published and that the information must not only be given
to selected operators (see Chapter VI of the Directive). Moreover, the
Directive stresses the standardisation of processes and the specification of
clear requirements and expectations in the contracts. However, the
Directive also defines several categories for public procurement procedures,
each with different implications for which kind of economic operators may
submit a tender. The document distinguishes between open procedures,
restricted procedures and negotiated procedures (Article 1(1 1)):

(@) ‘Open procedures’ means those procedures whereby any interested
economic operator may submit a tender.

(b) ‘Restricted procedures’ means those procedures in which any
economic operator may request to participate and whereby only
those economic operators invited by the contracting authority may
submit a tender.

(o) ‘Negotiated procedures’ means those procedures whereby the
contracting authorities consult the economic operators of their
choice and negotiate the terms of contract with one or more of
these.

In addition to these procedures, the Directive defines a procedure entitled
competitive dialogue (Article 1(11)(c)) that is meant to be used when a
public contract is ‘particularly complex’. This implies that the contracting
authority is unable to specify the technical, legal or financial conditions and
requirements without dialogue with the candidates admitted to that
procedure.
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Whether the Public Procurement Directive comes into operation
depends on the value of the contract (cf. the threshold amounts defined
in the Directive) and the type of contract. Regarding the latter, the
Directive defines some specific exceptions. These exceptions include
service concessions (see Chapter 2, Sect. 3, Article 17) which are of
specific relevance for welfare services. A service concession implies that

(CURIA n. d.)>:

...the consideration for the provision of services consists in the right to
exploit the service, either alone, or together with payment.

...the service supplier takes the risk of operating the services in question
(...) In order to find that there is a service concession, it is necessary to
establish whether the agreed method of remuneration takes the form of
the right of the service provider to exploit the service and entails it taking
the risk of operating the service in question. While that risk may, at the
outset, be very limited, it is necessary for classification as a service con-
cession that the contracting authority transfers to the concession holder all
or, at least, a significant share of the risk which it faces.

As the quotation states, the decisive criteria are that the service provider
(concession holder) (also) runs a real risk by operating the right of the
service in question. In other words, a service concession holder admin-
isters the right to provide a service to users.

National Implementation of the EU Public
Procurement Directive

Basically, contract-based public procurement is regulated by a common
EU Directive in Norway, Denmark and Sweden. However, while
implementing the Directive, each Scandinavian country has left its own
distinctive mark on the regulation of public procurement within its own
borders. Here we will describe some of the country-specific conditions at
the national legal level that have implications for the two welfare services,
institution-based elderly care and primary and lower secondary educa-
tion, and more specifically, the scope for nonprofit service providers.
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The EU Directive on public procurement was implemented in
Norwegian legislation through the Public Procurement Act in 1992
(Norwegian: Lov om offentlige anskaffelser m.v.). This act and its regula-
tions have been revised several times since then (@degird 2006, Segaard
2015).° In addition, some other kinds of public procurements outside
the scope of the Directive have been regulated in Norway for years. This
is the case for service concessions (Udbudsradet 2012, 19-20), pro-
curement with lower threshold amounts than those defined by the EU,
and ‘B’ (non-priority) services. Non-priority services include, for exam-
ple, health and social services. In general, it is stated that all public
procurements must fulfil the requirements of non-discrimination,
transparency and predictability according to §5 in LOV-1999-07-16-69
(The Norwegian Government 2006). The Norwegian government
emphasises that it is always possible to negotiate with the providers. In
this way, national regulations are considered more flexible than the
Directive (Konkurransepolitisk avdeling 2008).

Regarding opportunities for nonprofit organisations to provide welfare
services within the health and social sector, the Norwegian government
implemented an exception to the rules on public procurements in 2004
(FAD 2013). This exception went out of force when Norway imple-
mented new rules on public procurements in June 2016 (Directive 2014/
24/EU). At the time of writing, the majority in the Norwegian Parliament
still want to support the nonprofit sector and be able to give priority to
nonprofit service providers within the health and social sector. However, it
is uncertain how this will be carried out. The Norwegian government is in
the process of clarifying whether it is possible to maintain the exception
through a so-called ‘adaptation text’ (DIFI 2014; Sejersted 2014).
Nevertheless, the exception was important for the regulation of the welfare
mix in Norway because it meant that national and local authorities could
choose between negotiating with nonprofit organisations and following
the ordinary rules for public procurements (Konkurransepolitisk avdeling
2005). Moreover, the exception implied that the contracting authority did
not need to follow Part II of the regulation, including the requirement for
national tender announcements in the Norwegian national notification
online database for public procurement. It was thus possible to exclude
contracts with nonprofit providers from the requirement for competitive
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tendering (Konkurransepolitisk avdeling 2008). However, it was also
stressed that the contracting authority ought to pursue competition
between nonprofit organisations (Konkurransepolitisk avdeling 2008).

The background for this exception was that competitive tendering—
where nonprofit actors must compete on equal terms with for-profit actors
—was seen to contradict the overall aim of promoting societal engagement
and collaboration with nonprofit organisations (FAD 2013, 99; see also
Konkurransepolitisk avdeling 2005). Since 2007, the regulations have
explicitly stated that in the case of public procurement of health and social
services from nonprofit organisations, it is up to the contracting authority
to assess whether the whole legislation on public procurement should be
followed (Part I-III) or the exception should be used (FAD 2006, 2013).
In other words, it is possible to give special treatment to nonprofit health
and social service providers in Norway.

The Norwegian regulation of public procurement does not provide a
precise definition of ‘nonprofit organisation’, but it does describe some of
its characteristics (FAD 2013, 99ff). Nonprofit organisations are distin-
guished by volunteering and charitable work; they carry out tasks for
society on behalf of public authorities, and their profit, if any, is used for
their charitable work. Nonprofit organisations will often, but not neces-
sarily, be organised as foundations (FAD 2006, 87; see also FAD 2013,
991).

Denmark implemented the EU Directive through a so-called
Executive Order; in other words, a set of rules that expands and sup-
plements an act (Udbudsportalen 2014a; Udbudsradet 2012). The first
Executive Order that implemented the EU Directive on public pro-
curement came into effect on July 1, 1993 (BEK nr 415 af 22/06/1993),
while the Executive Order in force in 2015 was implemented in 2011
(BEK nr 712 af 15/06/2011). Moreover, public procurements in
Denmark are regulated by the Procurement Act (Danish: Tilbudsloven).”
This act comes into effect when the contract value is between 500.000
DKR and the threshold amounts as defined at the EU level. This means
that Denmark—Ilike Norway—has expanded the scope of public pro-
curement regulations compared to the minimum requirements defined in
the EU Directive. Until 2013, non-priority services, including health and
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social services, were encompassed by the Procurement Act, but this is no
longer the case.®

Regarding possible exceptions to the EU Directive, the argument
based on the so-called ‘in-house case law’ is emphasised in Danish policy
documents. For example, the Konkurrencestyrelsen (2010, 2) stated that
‘the tasks carried out by self-owning institutions can be characterised as
services executed in-house, and are therefore not subject to public pro-
curement regulations’ (our translation). Here, ‘tasks’ refer to a situation
where a self-owning institution provides a welfare service (e.g.,
institution-based elderly care) on behalf of a municipality and the fol-
lowing two criteria are fulfilled (Udbudsportalen 2015, our translation):

e The criterion of contracting entity: The institution mainly carries out
tasks for the municipality. If the institution carries out tasks for others,
it must be of marginal extent only.

e The criterion of control: The municipality exercises control over the
institution, which is similar to the control it exercises over its own
departments. This may imply control over budget matters, commercial
investments, strategies, etc.

In Sweden, the EU Directive on public procurement was implemented in
national legislation in 1995.° Konkurrensverket, which is the inspection
authority, stresses that following Swedish regulations on public pro-
curements ensures that EU regulations are fulfilled as well
(Konkurrensverket 2014). The relevant Swedish legislation builds mainly
on the EU Directive 2004/18/EG. Regarding possible exceptions to the
rules on public procurements, Swedish authorities, as with the Danish,
refer to the in-house case law—the criterion of contracting entity and the
criterion of control—and legal practice from the Court of Justice of the
European Union (see Udbudsridet 2012, 18; The Swedish Riksdag
2012).

Looking at the threshold amounts that determine whether a public
procurement is the subject of national legislation, the thresholds are
similar in Denmark and Norway but somewhat lower in Sweden

(Udbudsradet 2012, Fig. 2.1). The national threshold amounts defined
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in the national regulations of all three Scandinavian countries are lower
than the threshold amount defined in the EU Directive.

Finally, it should be noted that an exception to the rules on public
procurements for nonprofit actors parallel to the one in place in Norway
does not exist in either Sweden or Denmark (Kronbel 2015). Moreover,
only Norwegian national legislation includes regulations on service
concessions (Udbudsradet 2012, 19-20). However, it is possible for
Danish and Swedish authorities (e.g., in a municipality) to sign a con-
tract with a nonprofit service provider without following the complete
regulations for public procurements. The reason for this is the in-house
case law (see Udbudsradet 2012, 18; Konkurrencestyrelsen 2010; The
Swedish Riksdag 2012).

The Importance of the EU Public Procurement
Directive

Public welfare services are mainly a municipal task in Norway, Denmark
and Sweden, and the municipalities have to some extent the power to
decide how the services should be organised—with consequences for the
welfare mix. Local autonomy and the principle of subsidiarity are tra-
ditionally appreciated in Scandinavian local government (Rose 2005, 57—
60). However, the municipalities do not act in a vacuum, and the EU
Public Procurement Directive affects local as well as national policy-
making. The fact that municipalities have a certain amount of latitude is
nevertheless important to stress.

The EU Directive itself does not exclude any of the three ideal models
of government specified in Table 3.1: neither the direct, indirect or
disconnected government model for organisation and interaction
between public authorities and private service providers. One reason for
this is that the Directive is primarily concerned with procedural princi-
ples for how contracts should be awarded and on what grounds.
However, the descriptions of the different procedures for public pro-
curement (Article 1, 11 (a)—(d)) gives the contracting authority the
opportunity to restrict competition at an early stage and invite some, but
not all, potential providers (economic operators) to submit a tender.
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Moreover, it is also specified that the character of the service in question
may weigh in favour of dialogue or negotiations with selected potential
providers. In this kind of dialogue or negotiation, we consider it to be
possible to influence the allocation of discretionary power, which is a key
element of the government models in Table 3.1. To what extent dia-
logue or negotiations are relevant is an empirical question in each case.
Finally, the Directive allows exceptions to the rules on public procure-
ments and defines cases in which the Directive does not go into effect. If
a public authority chooses to make use of the exceptions to the rules or
organise its production of welfare services in a way that is outside the
scope of the Directive, then that authority has a great opportunity to
influence the welfare mix. In other words, we will emphasise that the
common European policy for public procurements does not prevent
different ways of organising welfare services in EU member states.

The national welfare mix is thus also a question of political choice, will
and cultural traditions, and the EU Directive makes it possible to take
these aspects into account. The openness to diversity is reflected in the
national policies and legal framework for private providers in
Scandinavia, as well as in the fact that the three countries to some degree
use their freedom of action differently. In general, their national regu-
lations are more restrictive than what the EU Directive requires; for
instance, by setting lower threshold amounts for when open calls for
tenders are required.

As mentioned above, after the implementation of new rules on public
procurement, the Norwegian exception for nonprofit providers is no
longer in force. We should nevertheless bear in mind that not only is a
revised Directive on public procurement being implemented, but a new
EU Directive on the award of concession contracts is being implemented
as well (Directive 2014/23/EU)."® According to the European
Commission, it will be possible to exclude some forms of welfare services
from the full application of this Directive, such as when public service
production is organised though concession contracts (European
Commission 2014). The Directive states:
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[ilt is appropriate to exclude from the full application of this Directive
only those services which have a limited cross-border dimension, such as
certain social, health, or educational services. Those services are provided
within a particular context that varies widely amongst Member States, due
to different cultural traditions. (Directive 2014/23/EU, (53) page 10)

Furthermore, the new Directive on the award of concession contracts
(Article 17) states that a concession that fulfils what we have previously
described as the two criteria of the in-house case law (the criterion of
contracting entity and the criterion of control) falls outside the scope of
the Directive (see also paragraph 3.2 in SEC (2011) 1169 final).
Moreover, the Directive allows EU member states to use discretion in the
welfare mix:

Given the importance of the cultural context and the sensitivity of those
services, Member States should be given wide discretion to organize the
choice of the service providers in the way they consider most appropriate.
(Directive 2014/23/EU, (54) page 10)

The Norwegian authorities have raised the issue of the conditions for
nonprofit actors—and the possibility of maintaining the exception to the
rule for nonprofit actors—after the implementation of the revised
Directive on public procurement. However, this appears to have been
done without establishing whether alternative solutions for service pro-
duction exist. The new Directive on concession contracts, the oppor-
tunity to set aside the regulations defined in the Directive, and common
practice in Denmark and Sweden indicate that such alternatives do
indeed exist. It appears that each individual country will still be able to
use discretion in organising the welfare mix it considers the most
appropriate, in light of its own cultural context."" These national policies
are the subject of the following sections.
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National Policies on School and Elderly Care'?

Nonpublic Producers of Primary and Lower
Secondary Education, '3

In this section, we summarise the national private school policies of the
three Scandinavian countries, drawing on the analytical government
models from Table 3.1: direct, indirect and disconnected government.
Based on detailed analysis of national policy documents such as legisla-
tion, instructions, and guidelines (see Segaard 2015), we aim to identify
some central similarities and differences in the distribution and coordi-
nation of ‘contracts’ in primary and lower secondary education in
Denmark, Sweden and Norway.

The public sector traditionally plays the leading role in education in
Norway, Denmark and Sweden. A common feature is that the great
majority of children in primary and lower secondary education attend a
municipal school. There are, however, some variations between the three
countries regarding the distribution of children between public and
private schools. According to Eurostat (2012, 33), 95.6 percent of
Norwegian school children attend a public school, whereas the corre-
sponding figures for Denmark and Sweden are 86.5 and 89.4 percent,
respectively. Norway thus has a lower share of children in private schools
than in either Denmark or Sweden.

The problem with these figures is that official statistics often do not
distinguish between different categories of private schools, such as
between for-profit and nonprofit schools. As we shall see, this distinction
is crucial when education policies in the three countries are compared. In
Sweden, private primary and lower secondary schools that receive public
funding can be run on a commercial basis. This is not allowed in Norway
and Denmark. Private schools in Sweden are basically fully financed by
the public sector, and the schools are not allowed to charge school fees.
That is not the case in Denmark and Norway, where private schools are
only partly funded by the state. Danish and Norwegian private schools
may thus charge school fees—and are in fact expected to do so. In both
countries, it is also required that public funding be used exclusively for
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educational purposes. Moreover, in Denmark, private schools are by law
required to be run by nonprofit institutions. It is obviously appealing to
be a for-profit operator in the Swedish primary education system, where
schools are fully financed by the public sector, profits can be paid out to
owners, and the authorities have in practice no right to examine the
operator’s accounts. In other words, Swedish for-profit school owners
operate under much freer conditions in economic terms, but are some-
what more restricted in terms of educational content than in either
Denmark or Norway.

In all three countries, primary and lower secondary schools fall under
the jurisdiction of the municipalities, as the municipalities are obliged to
offer education to all children in this age group. Nevertheless, private
schooling of children in this age group is subject to an approval system at
the national level. A state institution is responsible for approving private
schools (the Norwegian Directorate for Education and Training, the
Danish Ministry for Children, Education and Gender Equality, and the
Swedish Schools Inspectorate). In primary and lower secondary educa-
tion, nonpublic actors thus apply for the right to run schools, and a
national public-sector body gives (or refuses) them this right. This can be
regarded as a ‘service concession’ according to the EU Public
Procurement Directive. As mentioned above, this means that the pro-
vider is given the right to provide services and runs a real risk in
exploiting this right in practice. The argument is that the provider only
receives a partial payment from the public-sector body, while the rest is
paid by the users, who are free to choose whether they will use this
service. Accordingly, we assume that private schools can be said to be
outside of the scope of the EU Directive on public procurement.'*

Contracts for private schools with public funding are awarded on the
basis of a national authorisation system in all three countries, which
ensures that the schools adhere to national regulations of the organisation
and educational content. By means of this approval system, we consider
national authorities to exercise indirect government by defining
requirements and conditions for approval. Moreover, this approval can
be revoked if inspections show that the schools have not adhered to these
requirements and conditions. Accordingly, interaction between the
authorities and private service providers is formalised in an agreement,
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with more or less detailed criteria for approval. This indicates the extent
of formality (cf. Table 3.1).

The extent of national control and discretion given to each actor—
both the authorities and the provider—vary substantially between the
three countries. The focus of the regulations also differs. Danish private
schools appear to enjoy more discretion regarding educational content as
well as the values on which they are based. A central element of Danish
school policy is that educational content should correspond to the basic
values of the school, and that potential users must be informed of this.
We suppose that the approval of Danish private schools is to a large
extent performed on their own terms. This is evident because the reg-
ulations emphasise that the schools should be able to define their own
teaching content and methods based on their own basic values and
distinctive characters. In Norway, and perhaps even more in Sweden, the
national authorities set forth detailed standards for education. Private
schools must comply with the standards set for public-sector schools. In
other words, we consider national requirements for the content and
organisation of teaching to be less strict in Denmark than in Norway and
Sweden. Whereas public-sector schools can be perceived as setting a
minimum standard for primary and lower secondary education, in
Denmark, public-sector schools in Sweden and Norway can be viewed as
a template which private schools must follow. The fact that a single act
governs both public and private schools in Sweden illustrates this point.
In Norway and Denmark, private schools that receive public funding are
regulated by a separate act.

In order to obtain a diverse educational system, Danish authorities also
give private schools considerable leeway. Danish private schools can reject
applicants, even if they have room to admit more pupils. In this way, we
believe that a school can cultivate its own distinctive image. The primary
and lower secondary school system as a whole can thus become more
diverse. In contrast, Swedish and Norwegian private schools generally
cannot reject applicants if they have room to admit them. This can be seen
as a way to secure free choice for users. In practice, the democratic right of
users to free choice can thus undermine distinctive alternatives to public
schools and thereby reduce diversity within welfare services that the
authorities in principle aim for. This is because the lack of opportunity to
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reject pupils also curtails the exercise of discretion on the part of the
provider.

Although some differences exist, the users’ right to free choice is a basic
entitlement in Norwegian, Swedish and Danish primary and lower sec-
ondary education. In light of our analytical framework, this means that
the indirect national government is supplemented by a form of discon-
nected government, because the market—the users, through their indi-
vidual choices—takes part in shaping the educational system. However,
the circumstances under which users can make an informed choice vary
between the three countries, at least in terms of national regulations.
Danish legislation and regulations, for instance, dictate that schools have
a duty to inform users. The content of the information, as well as the
channels through which information is conveyed, are fully outlined. Such
regulations are largely absent in corresponding Norwegian and Swedish
regulations.

Our opinion is that this statutory duty to inform users in Denmark
highlights the importance of knowing which options to choose from and
the consequences of each choice. Every choice certainly has conse-
quences, especially with respect to the rights and obligations that pupils
and their parents agree to accept. Denmark also stands out in this area.
Parents of children in Danish private schools are given formal duties and
the responsibility to participate in the running of the schools. A group of
parents at a private school in question (called the ‘circle of parents’) is
given a formal obligation to supervise the school. More generally, this
aspect of what we call collaborative governance is evident in the Danish
system for the supervision of private schools. Not only are the parents
involved, but also the school itself can choose to assume an important
role by means of self-evaluation. This is done on the basis of a template
developed by a school association (a national organisation for private
schools of a specific type, such as religious, German minority or
Waldorf/Steiner education) and approved by the national Board of
Supervision. The inclusion of parents and nonprofit organisations in
supervising the schools is a striking example of how collaborative gov-
ernance entails an aspect of self-regulation within a specific political and
institutional framework at the national level (see Serensen and Torfing
2008, 10). However, as Thegersen points out in Chap. 5, there is little
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direct collaboration between nonprofit schools and the municipalities in
which they are located. In other words, indirect government through
collaborative governance seems to be limited to the relationship between
the private service provider and national public authorities (e.g., through
the national system for supervision). The Danish supervision system
contrasts sharply with the Swedish system, where it is difficult to detect
any form of collaborative governance. Swedish supervision is centralised
and carried out by national authorities, and there is little involvement by
users or parents. Users and parents may be involved in the Norwegian
case, but they are not given any formal rights or obligations comparable
to the Danish situation.

To conclude, the basic government model for nonpublic actors within
primary and lower secondary education in all three countries appears to
be indirect government. There are nevertheless substantial variations with
regard to private service providers’ freedom to use their own discretion;
therefore, the influence of such providers also varies widely. There are
also elements of market-based government, where choices made by users
determine the composition of the welfare mix. In Denmark, the
arrangements for the supervision system also display strong elements of
collaborative governance. In this sense, we presume that the government
regime can be described as layered. However, the final authority rests
with the national authorities who establish the national standards for
approval and have the power to revoke this approval.

Nonpublic Producers of Institution-Based Elderly
Care™®

In this section, we move on to policies on institution-based elderly care.
Again, based on detailed analysis of national policy documents such as
legislation, instructions, and guidelines and using the models from
Table 3.1, we compare the three countries to show how contracts are
awarded and coordinated in Denmark, Sweden and Norway.

There is a long tradition of public-sector elderly care in Scandinavian
welfare states. The practice of elderly care has changed over time, for
example, with regard to the balance between home-based and
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institution-based care. Likewise, attitudes towards the organisation of
elderly care are gradually changing as well. For-profit providers of elderly
care are no longer a distant possibility, but have become actual practice in
many ‘marketised’” Scandinavian municipalities (Meagher and Szebehely
2012). Elderly care is a municipal responsibility, and each municipality
decides how this task will be organised and carried out. The munici-
palities thus play a decisive role in shaping the welfare mix within elderly
care (Ascoli and Ranci 2007). A nonpublic actor that wants to run a
publicly financed nursing home is largely reliant on choices made by the
municipality. This contrasts with schools, where municipalities have less
influence over the welfare mix.

Unfortunately, comparable data on the welfare mix within elderly care
in Scandinavia are scarce. Nevertheless, Marta Szebehely and Gabrielle
Meagher (2012, 244-245) presented some estimates, and Karl Henrik
Sivesind (2016; Chapter 2 in this book) described the changes in the
welfare mix in Scandinavia based on different kinds of statistical data.'®
They all concluded that most care services are still provided by the public
sector, but that there are some significant differences between each
country: The nonprofit sector plays an important role in elderly care in
Denmark and, to a minor extent, in Norway; whereas Sweden stands out
as having a more extensive for-profit sector. In addition, in Sweden (and
Finland), ‘the growth of its share has been faster and large corporations
have a stronger position’, according to Szebehely and Meagher (2012,
242).

Individual municipalities usually enter into a contract with private
service providers, but there are exceptions. In Denmark, a private care
provider can bypass the municipality and obtain the right to provide
institution-based care services through a national approval system for
so-called ‘independent nursing homes’ (Danish: friplejeboliger). Under this
system, a private provider of independent nursing homes acquires the right
to offer a place to persons in need of nursing care. The provider must fulfil
a number of predefined criteria in order to acquire this right. When the
user’s need for care is assessed and warranted by the municipality, he or she
can opt for a place in an independent nursing home. The municipality is
then required to enter into a contract with the private provider.

Accordingly, a Danish municipality cannot single-handedly decide the



96 S.B. Segaard and J. Saglie

welfare mix within its boundaries. This arrangement resembles what we
find in the school sector: National authorities define the criteria for being
approved as a provider. We therefore state that indirect government also
exists in elderly care—in this case, a service concession contract. On the
basis of in-house case law, Danish municipalities can also enter into
agreements with self-owning institutions, which are outside the scope of
the Procurement Act and the EU Public Procurement Directive. They can
also launch open calls for tenders on institution-based elderly care.

In both Norway and Sweden, the municipalities themselves choose
how institution-based elderly care within their borders will be organised
(Vabo 2012). In Sweden, a municipality can choose between imple-
menting LOV (The Freedom of Choice Act), using open calls for tenders
according to the LOU (Public Procurement Act), or utilising the free-
dom of action provided by the in-house case law; a Swedish municipality
can also choose a combination of these.'” However, Swedish national
guidelines nevertheless encourage the use of LOV."® In short, this means
that users can freely choose between service providers approved by the
municipality. The municipality must approve all providers that satisfy
the requirements, which are formulated by the municipality itself. The
money then follows the patient.

Norwegian national policy documents encourage open calls for ten-
ders, but leave room for restricted competition between nonprofit pro-
viders. Norwegian municipalities can also implement free user choice,
but this choice is restricted to those providers that have entered into a
contract with the municipality on the basis of a framework agreement or
the ‘money follows the patient’ principle.

National policies on the organisation of elderly care and municipal
freedom of action are just some of the aspects of our models of govern-
ment. Another aspect is each actor’s discretionary power over the content of
cooperation on elderly care. National authorities in all three countries
express views on the requirements and conditions for entering into a
contract. On the one hand, this includes formal procedures based on the
EU Public Procurement Directive and adjacent national legislation. These
are largely similar in the three countries. However, policy documents in
Denmark—to a much greater extent than in the other two countries—
stress that municipalities should find creative solutions. These documents
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emphasise that cooperation between public authorities and private pro-
viders can be organised according to a partnership model, rather than as a
hierarchical customer—provider relationship (Udbudsportalen 2011, 16).
We interpret this as a request for more collaborative governance.

On the other hand, national policies in all three countries also contain
essential goals for elderly care. The emphasis on values such as
self-determination, dignity and respect for the individual user, which
supports the overall aim of active citizenship in welfare services through
empowerment and the free choice of the user, constitutes a basic simi-
larity between the three countries. There is nevertheless considerable
variation when these values are translated into concrete regulations; that
is to say, into ‘tools of government’. The extent of discretionary power
that rests with the provider clearly varies. In Sweden, so-called ‘national
evaluation’ criteria include very detailed indicators, which are used as a
starting point for national supervision of municipal care. National
authorities also recommend that municipalities use these indicators in
their supervision and specification of requirements for private providers.

All three countries have systems for the national supervision of
institution-based care, covering all types of providers—public as well as
private. The purpose is to ensure that care is carried out in accordance
with legislation and other national regulations. This type of national
supervision is supplemented by tasks that are assigned to municipalities
and providers. The providers, for example, are required to have internal
control systems.

The major difference between the countries is the role of the users and
their relatives in supervision. Swedish national guidelines seem to devote
less attention to these user groups as active citizens than do their Danish
and Norwegian counterparts. National authorities in Sweden put much
less emphasis on the institutionalised influence, participation and
empowerment of users (e.g., user boards). Instead, Swedish guidelines
tend to focus on informal day-to-day influence: for example, on the daily
routines in nursing homes. Furthermore, there are no concrete recom-
mendations on providing information to users, even though this topic
has received considerable attention in many of the reports issued by
Swedish national authorities. Only Danish municipalities and providers
have a statutory obligation to inform potential users. Norwegian
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guidelines emphasise user involvement, but little is said about the
information on which this involvement should be based. Norwegian
municipalities are not obliged to provide easy access to relevant infor-
mation in a way comparable to Danish requirements.

Generally speaking, we find that Scandinavian national authorities do
not lay down clear regulations on the organisation of elderly care or the
conditions for private providers. Thus, on the one hand, municipalities
have considerable leeway in determining the welfare mix. On the other
hand, national authorities express quite detailed expectations through
legislation, regulations and supervision. In the case of Norway, Signy
Vabo found that national steering of elderly care has increased over time.
However, this steering focuses on processes instead of content or results.
The increased steering is relatively ‘soft’ and does not interfere in any
major way with municipal priorities (Vabo 2012, 122). This indicates a
relatively large degree of discretion.

In light of the analytical models listed in Table 3.1, we assume several
options to be available for the organisation of public—private collabora-
tion on elderly care in the three countries. First, Danish and Swedish
municipalities can practise direct government on the basis of in-house
case law. Second, municipalities can practise indirect government
through specifications in their call for tenders (all countries) and LOV
announcements (Sweden). Third, Danish users (and Norwegian and
Swedish users, if their municipalities allow it) can also exercise influence
by choosing from among the approved providers.'” In this respect, there
is also an element of market-based organisation in the governing of
elderly care.

In our discussion of the analytical framework, we pointed out that the
use of different models of government within a single policy area can be
described as layered government, meaning that the welfare mix is organ-
ised through several steps. In both Denmark and Sweden (but less so in
Norway), the national authorities encourage municipalities to facilitate
the free choice of users between pre-selected service providers. In this
way, the idea of market-based organisation is combined with elements of
direct or indirect government: The public sector facilitates consumer
empowerment by means of contracts with or the approval of certain
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service providers. However, the organisation of areas of welfare service
may also reflect parallel government regimes. That is to say, we find that
national policy allows welfare mix to be organised in several distinct ways,
implying that private service providers may have more than one alter-
native to become providers of publicly funded welfare services. This is
seen in the Danish case, where private providers of independent nursing
homes can be approved at the national level—bypassing the munici-
palities—and then enter the municipal welfare mix through user choice.
This is also seen in Sweden, where it can be argued that the LOV has
created parallel systems. Furthermore, private providers find yet another
way into the municipal welfare mix in Denmark and Sweden: The
municipality can enter into an agreement with a private provider based
on the criterion of contracting entity and the criterion of control. This
can be described as an extended form of in-house service production.
Here, public authorities can supervise the private providers on equal
terms with municipal providers.

Discussion: A Unified Scandinavian Model?

In this chapter, we have shown how national authorities in Denmark,
Norway and Sweden approach the use of private providers—for-profit as
well as nonprofit—in primary and lower secondary education, and in
institution-based elderly care. All three countries stress elements of active
citizenship, having designated a diverse spectrum of services, adaptations
to the needs of the users, and user participation as central goals for their
publicly financed welfare services. To reach these goals, they have looked
for new ways to organise and direct the provision of welfare services.
Alternatives to the traditional model, where the public sector both
finances and provides the services, have been in demand. This served as
the backdrop for our discussion of the interaction between the public
sector and private welfare providers, especially the use of contracts. As a
tool of government, contracts may reflect a direct, indirect or discon-
nected model of government.
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The EU Public Procurement Directive is relevant in this context
because it limits the latitude for national policymaking. All three coun-
tries have bound themselves to follow the Directive through EU mem-
bership (Denmark and Sweden) or the EEA agreement (Norway).
Although standardisation is the general purpose, the Directive specifies
several tendering procedures and types of contracts that fall outside of its
scope. Accordingly, the Directive allows latitude for national policy-
making. In conclusion, we find that the EU Directive does not itself
decide whether welfare services will be provided through direct, indirect
or disconnected government, nor does it unambiguously standardise the
welfare mix across countries. However, even though the EU allows
national latitude (Nyberg 2013; Directive 2014/23/EU, (53) page 10), it
is clear that this latitude is approached and utilised differently in each
Scandinavian country.

In both Sweden and Denmark, national policy documents define
leeway for public authorities, which goes beyond the most detailed
regulations of the EU Directive as well as national public procurement
rules. This is done by using the in-house argument within elderly care,
and by awarding contracts to approved providers within both schools and
elderly care. Norway also has a system with approved private schools, but
uses neither the in-house argument nor contracts to approved providers
within elderly care. Instead, Norway has practised an exception to the
public procurement regulations, which applies to contracts with non-
profit providers of health and social services (including elderly care).
However, although this nationally defined exception is important, it does
not alter the general impression: Norwegian authorities largely consider
the issue of private welfare providers a question of public procurement.
Accordingly, the EU Directive establishes an important framework for
the welfare service provision.

The overall impression is one of considerable similarity between
Danish, Norwegian and Swedish national policies on the welfare mix,
within both education and elderly care. As we have seen, the share of
welfare services produced by private providers nevertheless varies con-
siderably, and there are some differences that may contribute towards
explaining this variation. The national frameworks for interaction
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between the public payer and the private provider vary substantially,
especially concerning the distribution of discretionary power.

We conclude that all three countries fall under the indirect govern-
ment model of Table 3.1 with regard to the school sector, where public
authorities govern by means of predefined requirements for approving
private schools, as well as by supervision. Private providers are neither
governed directly nor free from any kind of control. Furthermore, there
are elements of market-based organisation in the school sector, because
users have the right to choose their schools. However, this choice is
limited to publicly approved schools. The ‘market’ is thus a
quasi-market, only partially disconnected from public steering.

Unlike the school sector, we find that the national policies for
institution-based elderly care provide neither a unified Scandinavian
model nor a single model within each country. Rather, the case of elderly
care demonstrates that national policies can provide leeway for a com-
bination of different models of government. Public procurement regu-
lations and more or less detailed requirements for the content of the
services are highlighted in policy documents in all three countries, but
this is not the only type of indirect government that national policies
allow. The municipalities themselves can largely choose their own tools
of governance, but there are some differences between the countries.

In Denmark, the opportunity to enter into agreements with providers
shows how public authorities can govern private providers directly, in a
similar way as in-house providers. Furthermore, the Danish and Swedish
cases clearly show how organisational and legal policy tools at the
national level can facilitate disconnected government based on user
choice. Strictly speaking, we regard this as a quasi-market-based organ-
isation, since users can choose between approved institutions (as in the
school sector). An important difference is that the Swedish users get a
voucher—the money follows the care-needing elderly—while the Danish
users can basically choose only between municipal nursing homes or
nursing homes that have an agreement with the municipality. If a Danish
user wants a place in an independent nursing home, the private provider
of that nursing home has the right to refuse. Accordingly, private pro-
viders of independent nursing homes have the same discretionary power
as Danish private schools. This will be discussed below.
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Moreover, the Danish national system for the approval of independent
nursing homes shows how government models within elderly care are not
only layered, but also parallel. Sweden also has a parallel system, but
unlike their Danish counterparts, Swedish municipalities are not at the
mercy of a national approval system. Swedish municipalities decide for
themselves whether to implement the LOV, which implies a local
approval system and user choice.

When we refer to parallel models of government, we mean that private
providers can enter into the welfare mix in different ways, and that the
public sector can use different tools of government. This is not just a
layered system, but a combination of parallel systems with different logics
(such as competition, approval and internal organisation) and different
regulation systems. We believe that parallel government models can be a
key to diversity in welfare services. Through these parallel systems, it
could be possible to encourage and support different purposes and actors
in the production of welfare services. If a single model limits the possi-
bility of promoting a certain welfare mix, a combination of models may
prove more flexible.

We must, however, emphasise that a diverse welfare mix not only
depends on the country’s model of government, but also on the dis-
cretionary power of private actors. To what extent are they free to define
the values and goals for their own welfare service production? If these
values and goals are defined by narrow national standards, a diverse
supply of services will be improbable. Consequently, it may also be
difficult to achieve a central element of active citizenship: the possibility
to choose between a broad range of different services. Phillips and Smith
(2011, 22) maintained that national regulations may be an important
incentive for cooperation with nonprofit organisations. However, non-
profit actors are often motivated by their ideals. They will hardly operate
in a field which is regulated in detail if doing so means compromising
their basic values.

Our account of the national frameworks within education and elderly
care shows that the discretionary power given to private providers varies
considerably. The greatest extent of discretionary power over
non-economic issues is given to Danish service providers. There is no
doubt that Danish national policies stand out by facilitating diversity, as
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they show more openness towards the (non-commercial) values of private
providers. More concretely, Danish private providers are given more
discretion with regard to their service production and its underlying
values. The criteria for approving Danish private schools not only con-
cerns quality and economy, but also whether the schools ensure that their
values are communicated and upheld. Moreover, Danish providers of
private schools and independent nursing homes can use more discretion
in their selection of users; in other words, they can refuse admission. The
differences between the countries are smaller with respect to elderly care,
except that Sweden stands out with a more detailed control regime that
indirectly restricts the discretionary power of the providers and encour-
ages a for-profit perspective in the welfare mix. This is also the case
within primary and lower secondary education,, where Swedish private
owners—unlike their Danish and Norwegian counterparts—are allowed
to make profits. With regard to payoff discretion, Swedish providers thus
hold a unique position. The for-profit aspect is a more general trait of the
Swedish welfare mix.

Concluding Remarks: The Role of Politics

There are thus both similarities and differences between the Scandinavian
countries when it comes to national regulation of private providers
within education and elderly care. Even though it may be debated
whether the differences or similarities are the most conspicuous, there are
certainly some distinctions and nuances that separate the models of
welfare government in the three countries. Our analyses and discussion
indicate that variations in these models may explain some—but not all—
of the differences in the welfare mix. However, this leaves us with the
question of why these government models differ. Politics may be an
underlying factor that explains either the differences in the governance of
welfare production or the differences in the actual welfare mix—or both.

One question is whether the party composition of national govern-
ments has affected national policies. This is clearly of importance in light
of the changes that have taken place in Sweden. Reforms were initiated

by the centre-right Bildt government (1991-1994), and further reforms,
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such as the User Choice Act, were implemented by the centre-right
Reinfeldt government (2006-2014). Sweden is perhaps the foremost
example of the impact of politics on the welfare mix—and the political
will to change. During the 1990s, ‘freedom of choice” and ‘competition’
were the leading slogans of Swedish politics. This led to several reforms,
including in education and elderly care. Accordingly, Sweden went from
being a welfare state where the public sector provided almost all welfare
services, to a welfare society where the role of for-profit providers
increased and the users themselves obtained the opportunity to affect the
welfare mix through their choice of providers.

The impact of changing governments can also be seen in Norway: The
centre-right Bondevik II government (2001-2005) made it easier to
establish nonpublic schools which were neither religious nor pedagogical
alternatives. This change was reversed by the centre-left Stoltenberg II
government (2005-2013), while this policy once again was partly lib-
eralised by the right-wing Solberg government (2013-). However, there
is still no distribution of profits from state-funding in schools and the
rigid requirements for approval have been maintained.

Although party politics matter, they cannot explain policy differences
between Scandinavian countries. For example, the Norwegian Solberg
government has not allowed owners to make profits from nonpublic
schools. On the contrary, during the 2013 Norwegian election cam-
paign, all parties described the Swedish situation as undesirable. The
Norwegian Left accused the Right of wanting to introduce the Swedish
policies in Norway, whereas the Norwegian Right emphasised the dif-
ferences between themselves and their Swedish counterparts. Moreover,
the Swedish policy shift is not just a matter of changing governments.
Hicks (2015), for example, emphasised continuity between the social
democratic and centre-right governments with regard to school policy:
The reforms that led to an increasing for-profit sector were to a large
extent accepted by the social democrats.

The Danish case also illustrates how party politics can be of limited
importance. Since 2001, right-wing parties have been in government
most of the time (2001-2011 and 2015-). However, there has been no
major marketisation reform. The Danish case thus highlights the
importance of national historical traditions. The country has a
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long-standing tradition of independent nonprofit schools, which influ-
ences the current political discourse. This tradition dates back to the
middle of the 1800s, building on the work and philosophy of N.E.S
Grundtvig. Today, there is a wide ideological range of nonprofit alter-
natives in Denmark—from left-wing alternative movements to
Christians and liberals. Each of these groups has political allies, and this
leads to cross-party consensus on the importance of the nonprofit sector.

Although the nonprofit sector is much smaller in Norway than in
Denmark, elements of this situation are found in Norway as well. In the
Norwegian case, the pivotal position of the Christian People’s Party and
the Liberal Party appears to be important. These parties have tradi-
tionally been sceptical of the marketisation of education and elderly care;
their priority has been to protect nonprofit institutions from the effects of
marketisation. In Sweden, in contrast, such barriers to the development
of for-profit alternatives appear to be absent.

In short, there is a strong element of path dependency which limits the
options that have been discussed and thereby also alternative develop-
mental trajectories. This observation is in accordance with the predom-
inant literature on welfare states, in which one main argument has been
that ‘history and politics matter’ (Arts and Gelissen 2010, 570). The
historical development—described by Sivesind in Chapter 2—can to
some extent explain the policies today. Where nonprofit alternatives were
weak initially, the discourse on alternatives, user choice, etc., now tends
to focus on state versus market—as we have seen in Sweden. When a
nonprofit sector of some size exists, it tends to mobilise its political
supporters and thereby displace the left—right discourse, as we have seen
in Denmark.

Notes

1. We use the term ‘collaborative governance’ as synonymous with related
concepts, such as ‘governance network’.

2. Article 1 in Directive 2004/18/EC.

Article 2 in Directive 2004/18/EC.

4. A fourth category is design contests, but it is not relevant for primary
education and institution-based elderly care (Article 1(11)(e)).

b
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. In Article 1(4), a service concession is described as ‘a contract of the

same type as a public service contract except for the fact that the con-
sideration for the provision of services consists either solely in the right
to exploit the service or in this right together with payment’.

The act and regulations in force as per 2014 is the act from 1999 (LOV-
1999-07-16-69) and the regulations (FOR-2006-04-07-402) that came
into force in January 2007 (FAD 2013:9).

LBK nr 1410 af 07/12/2007 with changes made through LOV nr 618
af 14/06/2011 § 2 and LOV nr 1234 af 18/12/2012 § 1.

. According to changes made through the law, LOV nr 1234 af

18/12/2012 § 1, ‘the contracting authorities no longer have ... a duty to
follow the regulation of the Procurement Act for announcement of the
Annex II B-services independent of the contract value. However, the
contracting authorities are still committed to follow some of the regu-
lations in the EU Directive if the contract value is higher than the
threshold amounts defined for EU tenders’ (Udbudsportalen 2014b, our
translation). For more information, please see Konkurrence-og

Forbrugerstyrelsen (2013).

. Sweden implemented the EU Directive for the first time through a 1995

revision of the 1992 Public Procurement Act (Swedish: Lag om offentlig
upphandling-LOU) (see SFS 1995:704, SFS 1992, 1528). The act in
force per 2014 is Lag om offentlig upphandling (SES 2007, 1091) from
2008. Some amendments to the act have later been made, which cor-
respond to changes made in Denmark and Norway.

The European Commission explains the main differences between a
concession and a public contract, and the reasons for having separate
legislation, in this way (European Commission 2014, 3): ‘Concessions
have specific features compared to public contracts which justify a
special and more flexible set of rules for their award. Concessions are
typically high-value, complex and long-term contracts which require
appropriate flexibility during the award procedure to ensure the best
possible outcome. Specific legislation for concessions helps distinguish
between the rules applicable to concessions and the more detailed ones
applicable to public contracts and therefore makes them simpler to use’.
In the MEMO 14/19 (page 3), the European Commission concludes
that ‘[n]o public authorities in each Member State retain the possibility
to define and enforce public service obligations and to organise the
provision of services of general interest. By imposing public service
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obligations, public authorities remain free to define the characteristics of
the service to be provided, including any conditions regarding the
quality of the service, in order to pursue their public policy objectives’.
This section is based on our detailed analyses of the national policies on
schools and elderly care in Norway, Denmark and Sweden (Segaard 2015).
The field of private schools is regulated by national legislation, e.g.
Friskoleloven in Denmark (LBK nr 917 af 13/08/2014), Skollag in
Sweden (SFS 2010: 800), and Privatskoleloven in Norway
(Utdanningsdirektoratet (2014), as well as several supplementary policy
documents (regulations, instructions, guidelines, etc.) Please see Segaard
(2015) for further references to such policy documents.

Even though Swedish private schools are basically fully financed, the
school owner bears the economic risk. This is because the funding
depends on the number of pupils, not what it actually costs to run the
school. The school owner is given the right to run a school when it is
approved, but it is not guaranteed that the school will attract a sufficient
number of pupils.

The field of private institution-based eldetly care is regulated by national
legislation and regulations: in Sweden, e.g. Lag om offentlig upphandling
(LOU 2007:1091) and Lag om wvalfribetssystem (LOV 2008:962); in
Norway, e.g. Hebserilsynsloven (LOV-1984-03-30-15), Helse- og
omsorgstjenesteloven (LOV-2011-06-24-30), Forskrift for sykehjem og
boform  for heldogns omsorg og pleie (FOR-1988-11-14-932) and
Internkontrollforskriften (FOR-1996-12-06-1127); and in Denmark, e.g.
Friplejeboligloven (LBK nr 897 af 17/08/2011) and Serviceloven (LBK nr
1023 af 23/09/2014), as well as several supplementary policy documents
(instructions, guidelines etc.). Please see Segaard (2015) for further
references to such policy documents.

For details, please also see Szebehely (2011), Thegersen (2013) and
Statistics Norway (2015).

A national system for registration of social service providers in general
and providers of institution-based elderly care in particular exists in
Sweden, but it is not comparable to the Danish national authorisation
system.

Unlike the municipalities, Swedish counties are required to implement
LOV (Upphandlingsmyndigheten 2015).

Unlike the Swedish case, Danish users are not given a voucher which
could be used to choose any provider.
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