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10.1 Case

An 83-year-old man was transferred to our tertiary care center after reporting to an
urgent care center with new onset of back and abdominal pain. A noncontrast CT
scan there confirmed a 10-cm juxtarenal abdominal aortic aneurysm with some
stranding in the retroperitoneum, indicating a contained rupture. He has significant
cardiovascular comorbidities including coronary artery disease that required a
3-vessel coronary artery bypass at age 50. On presentation, the patient is tachycar-
diac but otherwise stable. He appears to be in mild distress but is otherwise alert and
oriented.

10.2 Introduction

This and other situations like it are all too common in vascular surgery. And
they are difficult. The right and good course of action is not always clear on the
face of facts because what might be good for one patient, might not be good for
another patient in similar clinical circumstances. Moreover, such decision mak-
ing is often caught up in a confusing interface of capacity, consent, and often
misguided expectations in and around the end of life. How is a surgeon to navi-
gate this terrain?

Clinical decisions are made through partnerships between physicians and
patients. Whether we recognize it or not, each clinical decision includes an
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ethical choice just to the extent that each decision aims at serving the patient’s
“good.” What is ultimately the right thing to do therefore depends on how each
patient and physician understand that “good.” The right and good action must not
only be informed by the scientific evidence but also take into account the patient’s
values and the surgeon’s own clinical judgment. The following pages lay a foun-
dation for a systemic approach to just this kind of ethically sensitive medical
decision making.

10.3 Urgency

Depending on the urgency of the situation, the surgeon and patient may or may
not be able to engage each other in every aspect of an ideal decision-making
process. In fact, in absolute emergencies, surgeons are empowered to make
decisions unilaterally (e.g., the trauma bay). This extraordinary power and
responsibility is justified because it is reasonable to assume that most, though
not all, patients would prefer to live than to die [1]. Preserving life in these cir-
cumstances may also permit patients to make their own choices after the urgency
resolves. However, surgeons must exercise this power with extreme care, espe-
cially in circumstances where there may be doubt that preserving life is prefer-
able to immanent death. Indeed, a growing literature demonstrates that elderly
patients frequently fear invasive treatments and debilitation more than death.
For example, one study of seriously ill patients >60 years of age found that 99%
would agree to a low-burden treatment that was likely to restore current health,
but if the treatment was associated with a significant chance of functional or
cognitive impairment, 74-94% of patients reported that they would forgo the
treatment, even if it meant they would not live as long [2]. The repair of ruptured
aortic aneurysms is associated with just these kinds of impairments. Further, the
SUPPORT trial demonstrated that many critically ill patients received more
invasive treatment than they preferred (e.g., such as surgery) [3], and other
research shows that patients often receive treatment that is inconsistent with
their values and preferences [4, 5].

The patient in our vignette is hemodynamically stable, but there is a rupture
and a decision must be made regarding the next steps. Extensive deliberation is a
luxury that neither party can afford. However, there is probably more time to
engage in shared decision making (SDM) than is often practiced. For example,
the patient could probably wait for an hour or two and weigh his options or wait
for the arrival of a trusted family member. But many patients like this will be
ready to decide in minutes. Part of the surgeon’s responsibility is to discern the
time available to make a decision without significant impact on the range of
options. If we wait too long, the optimal surgical treatment may no longer be
possible. If we act too soon, we may not accurately discern the course of action
most suited to the patient’s values and goals. Finding the balance between these
extremes requires the wisdom of experience.



10 Ethical Considerations 181

10.4 Capacity

When time permits, ethical and legal standards require surgeons to involve patients
in the decision-making process. To do so, patients need to have decision-making
capacity. Capacity is a relatively fluid concept that describes a person’s ability to
make an informed decision.

In general, four elements are needed to determine capacity, and these are some-
times coupled with the criteria of informed consent: (1) patients must be able to
express a choice, (2) understand the surrounding circumstances, (3) appreciate the
nature and significance of the decision as well as be able to (4) reason from the
understood and appreciated facts to a coherent decision [6—8]. The ability to express
a choice is perhaps the least abstract of these criteria: if the patient expresses an
opinion, he/she essentially has this capacity. Of course, it is possible to imagine
scenarios where patients’ understanding and appreciation and reasoning are all
intact, yet have no way to express or communicate their informed, reasoned deci-
sion, but these instances are rare. Once the patient has expressed a preference for
his/her care, the surgeon should then assess the patient’s ability to understand the
risks and benefits of the clinical options. For capacity to be clearly evident, the
patient must go beyond mere comprehension in order to demonstrate an apprecia-
tion of what those risks and benefits mean to him/her. That is, patients must recog-
nize that their own lives, values, and futures are at stake, and that the 10% chance of
graft infection could actually happen to them. Finally, after understanding and
appreciating the relevant facts, patients must take those facts and reason with them
to choose a course of action that is recognizably coherent. When making a determi-
nation about capacity, the focus is not so much on the merits of the decision, but on
the integrity of the process by which the decision was reached. Even though the
surgeon may disagree with the Jehovah’s Witness who chooses to eschew transfu-
sion, that surgeon can recognize that the decision is coherent within the assumptions
of the patient’s worldview and the relevant facts of the case.

Finally, it is important to recognize that decision-making capacity is always con-
textual to the decision in question. Patients may be perfectly capacitated to choose
clothing or menu items, but incapacitated to choose between open versus endovas-
cular approaches to aortic rupture. Furthermore, during the course of medical treat-
ment, capacity may wax and wane throughout the day or the week with changing
orientation and episodic delirium. High-quality shared decision making demands
that vascular surgeons attend carefully to patients’ capacity to share in the decision
making, aware that this capacity may change from patient to patient, and from hour
to hour with the same patients.

An example of patient with impaired capacity might look like the following: Mr.
Jones understands that his aorta is ruptured and that surgery entails risks of, among
other things, renal failure, graft infection, and profound deconditioning requiring
long-term rehabilitation in a nursing home, but in justifying his preference for sur-
gery, he repeatedly states he “always beats the odds” and that “these things just
won’t happen to me.” Furthermore, he states his belief that surgery will rapidly
restore him to independent living at home. There may be compelling and justifiable
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reasons to proceed to the operating room, but at this juncture, Mr. Jones does not
demonstrate capacity to make that decision by himself, and the surgeon would be
wise to contact Mr. Jones’ surrogate decision-maker.

10.5 Surrogate Decision-Making

If a patient demonstrates decision-making capacity, then the medical decisions rest
with the patient, in consultation with the surgeon. When patients are incapacitated,
medical decision falls into the hands of a surrogate. Some patients will formally
document their choice for a healthcare power of attorney to serve this purpose. If
none is designated, then there are state statutes that rank the applicable hierarchy of
surrogates (e.g., spouse, adult child, parent, sibling, family member, and friend). If
the statutorily defined surrogate is not available, pragmatic decisions can be made
with the patient’s family, domestic partner, or close friend. Surgeons should be care-
ful to understand the precise hierarchy established by the state in which they prac-
tice. They should also recognize that not all powers of attorney are authorized to
make healthcare decisions (e.g., financial powers of attorney). Before accepting the
assertion of decision-making authority, careful questioning should clarify that the
surrogate is actually the healthcare power of attorney.

Living wills and other so-called “advance directives” are another resource for
surrogate decision-making, although they are often unavailable during medical
emergencies. Generally, a living will is a document that conveys a patient’s prefer-
ences for healthcare decisions in the event that the patient is incapacitated. It typi-
cally includes a list of permitted and/or forbidden technologies and treatments.
Although technically precise, the challenge with living wills is interpreting the
clinical context in which they should be enforced: Does Mr. Jones’ instructions
against dialysis apply to the current context of acute renal failure 4 days after cross
clamping his aorta at the diaphragm? Living wills generally address only the broad
context of end-of-life decisions. They cannot anticipate all the serious medical cir-
cumstances the person may face in the future where their preferences for life-
sustaining technologies might change.

Further complicating the interpretation of advance directives is the fact that patient
preferences can change with the passage of time. Living wills are often created long
before serious decisions actually need to be made, so highly specific directions may
not have been intended for new and unforeseen circumstances. And even if the living
will was recently developed, the psychological phenomenon of “affective forecast-
ing” demonstrates that human beings have only limited abilities to accurately predict
future preferences before they actually experience the events that would make those
preferences relevant [9]. The preferences recorded in living wills can and should
inform clinical decisions, and it is often better to know those preferences than not,
but living wills cannot replace good clinical judgment because the details of particu-
lar clinical contexts can raise legitimate doubts about the applicability of the living
will. Therefore, it is our experience that living wills are most useful when interpreted
not in isolation, but in cooperation with a responsible human surrogate who can help
clinicians discern if and how the living will should apply.



10 Ethical Considerations 183

Surrogates are asked to put their own interests aside and make decisions on
behalf of the patient, based on their knowledge of the patient’s values, in order to
approximate the decision the patient would have made themselves. This emphasis
is important to guard against conflicts of interest that lead surrogates to make deci-
sions for personal gain rather than for the patient’s interests. However, it is a chal-
lenging task to step into somebody else’s shoes, and even with a responsible
surrogate, substantial obstacles complicate the decision-making process. For exam-
ple, although surrogates can be trained to predict the healthcare preferences of their
loved ones with some accuracy [10], when left to themselves they do so only slightly
better than a coin toss [11, 12]. And physicians do even worse than surrogates in
predicting their patients’ treatment preferences [13]. Thus, although patient prefer-
ence is always a good place to begin, it is often impossible to know with certainty
what patients themselves would choose, and thus surrogates (and physicians) fre-
quently make decisions on their understanding of the patient’s best interests. Due
diligence is required so that surrogates and physicians do not simply do what is right
in their own eyes, and consultation with the patient’s primary care physician can
often clarify this process. However, in settings such as ours, vascular surgeons are
often left to gather the best available information about the patient’s values and then
discern the course best aligned with their limited understanding of those values.

10.6 Informed Consent

Once the parties sharing in the decision making are determined, the process of
informed consent is engaged with either the patient or the surrogate. Informed con-
sent is a relatively new concept for medicine, rising to prominence only in the 1970s.
In previous generations, it was generally accepted that the physician’s primary task
was to inspire the confidence and trust to work in the best interest of the patient. Any
disclosure of possible difficulties might erode that trust [14]. However, beginning in
the early twentieth century, a series of lawsuits eventually established patients’ rights
to self-determination regarding medical treatments. One of the earliest precedents in
simple consent was established in 1914 when a surgeon removed a tumor from the
abdomen of a patient who had consented to only a diagnostic procedure. The judge
ruled that the physician was liable for battery because he violated an “individual’s
fundamental right to decide what is being done with his or her body.” [15] By the
mid-twentieth century, increasing pressure emerged to inform patients about the pro-
posed treatment before obtaining their consent. This pressure was partially a reaction
against the perceived paternalism of physicians. Surgeons were first required to dis-
close what other surgeons typically disclosed about the procedure (e.g., the reason-
able physician standard). In many jurisdictions, the requirement later shifted to
disclosing what the typical patient would want to know (e.g., the reasonable patient
standard), including risks, benefits and alternatives of the proposed treatment as well
as the risks of not acting or postponing treatment [16].

Regardless of the applicable legal standard, the precise amount of information
that needs to be disclosed remains controversial. Some studies suggest [17, 18] (and
some courts demand [16]) that physicians disclose risks as rare as 1:14,000.
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However, not only would this be impractical, but other studies consistently demon-
strate that patients do not remember much of what is disclosed during informed
consent [19-22], and that they often overestimate their comprehension [23-25].
Furthermore, there is strong evidence to suggest that patients have varying prefer-
ences for information quantity [17, 18, 26-30] and decision-making style [31] (e.g.,
active vs. deferential). Finally, there is other evidence to suggest that patients’ do
not always use the information to inform a deliberative decision-making process,
opting instead for intuition, instinct [32-35], or a “leap of faith” into the surgeon’s
care [36, 37]. These and other similar data demonstrate that the ethical and legal
ideal of informed consent is rarely, if ever, achieved in practice.

Although the ideal informed consent process is rarely achieved, many surgeons
do engage informed consent with substantial effort [38], and those efforts clearly
impact patient comprehension and decision making [39-41]. Some surgeons may
fear that the legal standards for consent are unattainably high, but it is important to
note that deficiencies of informed consent rarely constitute the primary focus of liti-
gation, more often appearing as an adjunct to litigation resulting from bad out-
comes. Indeed, legal advice on informed consent is pragmatic, recommending
candid communication tailored to each patient’s needs rather than to abstract and
overly precise risk thresholds [42]. Well-documented, good-faith efforts to involve
patients and their families in surgical decision making can satisfy relevant require-
ments without undue burden to busy clinicians [43].

10.7 Shared Decision Making (SDM)

Although informed consent remains a legal requirement, the concept of “shared
decision making” is increasingly influential in both legal and ethical writing [44—
46]. Consensus regarding the conceptual model for SDM is still emerging [47],
though many elements are shared across the various existing models. For example,
Godolfin describes eight elements of shared decision making that describes what
the best surgeons have always sought to do (Table 10.1) [48]. The goal is neither to
provide a mini-medical education nor to “Mirandize” patients against all possible
perioperative risks in an attempt to divest the surgeon from moral responsibility for
the decision. Rather, an open discussion describing facts relevant to the decision
should be shared so that the patient can participate in the decision-making process.
Furthermore, the physician should not shy away from a recommendation, even if it
is to do nothing; this also necessitates that the rationale for the recommendation be
shared with the patient. If the surgeon thinks that the patient has a significant
chance of not surviving the surgery, then the conversation should discuss those
risks candidly. The conversation can be framed in a way such that the patient’s
values are acknowledged in the context of realistic expectations. Such a discussion
should empower the patient to take ownership of and share in the responsibility of
that decision.

Robust shared decision making is often best achieved in the context of an ongo-
ing relationship of mutual trust and respect. Such a relationship might exist even in
the emergent context of our vignette if the surgeon had been managing the patient’s
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Table 10.1 Eight elements of shared decision making [48]

—_

. Develop a partnership with the patient.

2. Establish or review the patient’s preferences for information.

3. Establish or review the patient’s preferences for his or her role in decision-making and the
existence and nature of any uncertainty about the course of action to take.

4. Ascertain and respond to the patient’s ideas, concerns, and expectations.

5. Identify choices and evaluate the evidence in relation to the individual patient.

6. Present evidence, taking into account points 2 and 3, above, framing effects, and so on; help
the patient to reflect upon and assess the impact of alternative decisions with regard to his or
her values and lifestyles.

7. Make or negotiate a decision in partnership and resolve conflicts.

8. Agree upon an action plan and complete arrangements for follow up.

peripheral vascular disease while following the seemingly stable aneurysm over
time. However, the absence of a long-term relationship does not preclude the pos-
sibility of building trust and respect quickly, and engaging an urgent, yet thorough,
decision-making process. One technique that has been helpful to improve commu-
nication and patient comprehension of the shared decision is to systematically ask
patients to “repeat back” their understanding of their prognosis, and what they have
understood about the proposed surgical treatment [40, 49-52].

Both the quality and pace of the shared decision will improve when surgeons
have a clear view of how decisions are actually shared, including the distinct roles
played by both the surgeon and the patient. Surgeons bring to the decision their
unique experience treating multiple patients with similar disease. This experience,
accumulated through years of practice, endows the surgeon with what Aristotle
called “practical wisdom” (Greek: phronesis), defined as the capacity to choose the
best from among multiple imperfect options [53]. In the same way that a mason, by
virtue of his/her long experience mixing mortar and stacking bricks, is uniquely
suited to choose the best way to build a wall that stands straight and bears weight,
so also, a surgeon, by virtue of his/her long experience caring for vascular disease,
is uniquely suited to choose among the available surgical options.

However, practical wisdom does not exist in a vacuum: it can only be exercised
toward a specific “goal” (Greek: felos from which English gets teleological). The
wisdom of the mason’s choice is confirmed by the wall standing straight and bear-
ing weight. The wisdom of the surgeon’s choice depends on how well it achieves
the patient’s goals, and thus it is impossible for surgeons to exercise their practical
wisdom without first understanding what their patients want to achieve. This
requires detailed and rich conversations with the patient: The patient shares his
goals, and the surgeon shares his/her practical wisdom. Because they lack experi-
ence treating surgical disease, patients cannot have a surgeon’s practical wisdom,
and forcing them to choose between the multiple imperfect options is a form of
moral abandonment against which many patients resist (e.g., “Why are you asking
me to decide, doc? You're the one who went to medical school””). On the other hand,
presuming to choose a plan of treatment without a rich understanding of the patient’s
goals is the kind of paternalistic tyranny against which the doctrine of informed
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consent was erected. Shared decision making requires that surgeons shoulder the
moral responsibility of exercising their unique practical wisdom, but doing so also
requires clarifying the patient’s goals of care in ways that can frequently elude sur-
geons [54].

10.8 Establishing Goals of Care

For many surgeons, the goals of therapy are most often assumed: restore functional
anatomy with minimal morbidity. The surgical literature focuses on survival, com-
plication rates, and quality adjusted life years as the common goals of the profes-
sion. Those goals can and do influence surgeons’ work. Indeed, they are some of the
most important goals that patients hope surgeons can help them achieve. However,
the exercise of practical wisdom requires richer, thicker, and deeper discussions that
explore what it means for patients to not only live but also flourish. Patients want to
keep living, but does flourishing include short (or long) term sustenance on ventila-
tors or dialysis machines? Does flourishing require independence in the patients’
own home, or are they open to long-term (or permanent) living in a nursing home?
Practical wisdom requires asking patients what makes life worth living. It requires
exploring fears, hopes, and dreams, and among the old and seriously ill, it requires
asking what patients most want to accomplish with the limited life that remains. In
our vignette, if the patient’s greatest fear is an extended stay, unconscious in the
ICU, the wise choice may direct the patient to hospice rather than the ICU. Likewise,
for a frail patient who wants nothing more than to attend his granddaughter’s wed-
ding the next day, the wise choice might be to defer his carotid endarterectomy even
as he is experiencing crescendo transient ischemic attacks.

Establishing the goals of care is often difficult and uncomfortable, especially
among old and frail patients who are approaching the end of their lives. Surgeons
have rarely received dedicated training in how to lead these discussions with skill
and grace. And in practice environments that do not reward the time and effort spent
on setting goals, it is not surprising that the goals of surgical care are frequently
underdeveloped. However, the difficulty of establishing goals does not diminish its
critical importance.

The skills for clarifying goals can be taught, either through self-directed learning
or through interactive simulation [55, 56]. However, given the realities of modern
surgical practice, busy surgeons may need help elucidating their patient’s hopes,
dreams, and goals for surgery. In such circumstances, palliative care consultation
may be helpful not only to clarify goals but to ensure that appropriate advance
directives are in place, including an identified surrogate. Indeed, there is emerging
evidence that early palliative care consultation can improve both quality and quan-
tity of life among those with advanced cancers [57, 58]. In fact, one study has dem-
onstrated significantly increased survival among surgical patients when palliative
care consultation is ordered by the surgeon before the operation [59]. All of this
suggests that palliative care consultation may be a critical part of the preoperative
workup and optimization of high-risk patients, especially when patients are elderly
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or frail. (See Chap. 2 for further discussion of preoperative workup and optimiza-
tion of older patients with vascular disease.)

10.9 Intensity of Postoperative Care and Time-Limited Trials

Recovery from a ruptured aortic aneurysm is intense and fraught with complications.
Studies repeatedly demonstrate that the risk of complication increases dramatically
among the frail elderly [60-64]. As such, older patients considering major vascular
surgery need to understand that postoperative complications are not only possible but
likely and expected. Therefore, successful recovery from major vascular surgery
depends largely on the patient’s and surgeon’s mutual commitment to treat reversible
complications as they arise. Indeed, vascular surgeon Gretchen Schwarze has
described how most high-risk surgeons consider the consent process to entail “buy-
in” to the index operation as well as any reasonable rescue therapy that may be
needed in the immediate postoperative period [65—67]. Unfortunately, the data also
show that only a minority of surgeons negotiate this buy-in explicitly, and even when
they do, patients often fail to understand what the surgeon intends [66]. This failure
to communicate can lead to confusion and conflict in the postoperative period, espe-
cially when complications render patients temporarily incapacitated.

One helpful way to manage the intensity and duration of postoperative care
involves the explicit negotiation and documentation of a time-limited trial [68].
Time-limited trials are agreements between patients and clinicians to use specific
medical therapies over a specific time during which the patient’s prognosis can
clarify. If the patient is improving, aggressive support continues. If the patient’s
recovery stalls or deteriorates, support can be withdrawn.

Negotiating time-limited trials requires frank discussions about the expected
range of rescue therapies that might be required, including: (1) protracted stays in
the intensive care unit (ICU), (2) the need for extended mechanical ventilation and
tracheostomy, (3) the chance of acute or chronic renal failure requiring temporary
or permanent dialysis, (4) the likelihood of protracted rehabilitation in a nursing
facility, (5) the possibility of short-term gastrostomy for nutrition, and (6) the pos-
sibility that the best case scenario might include long-term disability and depen-
dence. In much the same way that patients delegate the choice of suture or scissor
to surgeons acting as fiduciary agents [69], patients can delegate the choice of res-
cue therapies to the surgeon and ICU team for a limited time to exercise their best
practical wisdom in achieving realistic and explicitly described goals for recovery.
After the limited time, if the prognosis remains unclear, new decisions can be made
to extend, limit, or withdraw support.

Patient’s (or their surrogates) are always free to refuse specific therapies as they
become necessary, but the principles of distributive justice can impose limited obli-
gations on patients to do what is necessary for an operation to succeed after they
have chosen to consume the substantial and limited resources required to complete
the index operation. Indeed, part of the surgeon’s responsibility is to encourage
patients to endure sometimes burdensome therapy that is occasionally necessary to
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achieve the patient’s overarching goals. This discernment requires practical wis-
dom, and it often requires time for the patient’s particular prognosis to emerge.

Ideally, agreements about time-limited trials for postoperative therapy would be
reached before the index operation and shared with not only the hospital team but
the patient’s family and identified surrogate. Early consultation with palliative care
specialists can again facilitate this process. Careful planning before the operation
can preempt much of the confusion and conflict that attends those patients who
experience complication or protracted recovery. Even in instances where a shared
decision-making process was inadequately engaged prior to the index operation,
instituting a time-limited trial is still useful in negotiating the intensity of treatment
postoperatively in circumstances where unanticipated complications put the near
and long-term prognosis in doubt. In these cases, negotiating a time-limited trial can
afford time for a clearer prognosis to emerge.

10.10 Withdrawal of Support

Not all surgeries go according to plan, and when surgeons operate on elderly
patients, some of them will die. Although such deaths are always sobering, they are
not necessarily failures because death can be a calculated risk to achieve concrete
and mutually agreed benefits. Sometimes the risks are so high that there is no rea-
sonable chance of benefit, and surgeons have always sought to identify these
patients preoperatively, steering them to more appropriate, nonoperative manage-
ment. Unfortunately, traditional strategies for risk stratification systematically
underestimate mortality and morbidity in high-risk populations [61, 70-73] and
psychological dynamics tend toward a “Lake Wobegon effect” [74, 75] where every
patient (and surgeon) is above average. However, an increasing array of powerful
risk-prediction models are now available to assist patients and surgeons with
patient- and procedure-specific risk profiles that can inform both decisions for or
against operative management, as well as strategies for perioperative optimization
when surgery is indicated [76, 77].

Although preoperative risk stratification may decrease the frequency of periop-
erative death among older patients, it will not eliminate it. In these circumstances,
withdrawal of care may be indicated. The technical aspects of withdrawal are
straight forward and can be managed by the surgeon or ICU team without difficulty,
but the decision to act can be challenging. Surgeons develop emotional commit-
ments to patients that sometimes delay recognizing that our best efforts will not help
the patient to flourish. Attending to these emotions demands disciplined self-
reflection that leads to realistic self-knowledge.

Even when the surgeon recognizes that the time has come to withdraw, it is often
difficult to convey the reasons for this decision to the patient, their family, and other
members of the healthcare team. Again, skills for communicating bad news can be
learned [55, 56], and palliative care specialists can be helpful in this regard. But in
the end, the surgeon cannot delegate this critical task because prudent discernment
regarding withdrawal depends on the practical wisdom garnered specifically from
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the experience of practicing vascular surgery. Shouldering this responsibility is one
of the greatest privileges and prerogatives of surgical practice, and when done in
collaboration with the patient, family, and other medical colleagues, it can also be
profoundly rewarding.

10.11 Conclusions

Returning to our case, after evaluating our patient with a ruptured aortic aneurysm,
we explained that his condition was likely lethal without an operation, but that the
operation itself might very well cause more problems than it solves due to his high
risk for postoperative complications. We spent some time asking about the patient’s
hopes and fears in the twilight of his life.

His initial inclination was to choose surgical therapy, but he first wanted to dis-
cuss the matter with his daughter who lived nearby and was currently on her way to
the hospital. We waited close to an hour for them to arrive while we completed the
ACS NSQIP risk calculator for the proposed procedure in this patient.

By the time the family had arrived, our palliative care colleague had joined us by
the patient’s bedside where we spent nearly 20 min clarifying the patient’s goals,
and signing papers making the daughter his official healthcare power of attorney.
He had reconciled himself to growing dependence on nursing care, but still found
delight in the daily paper, his extensive collection of swing-era jazz, and regular
visits from his daughter and grandchildren. His greatest fears were permanent cog-
nitive impairment and dependence on mechanical ventilation. In hopes of restoring
him to Duke Ellington and his granddaughters, we negotiated a 21-day time-limited
trial beginning with an open repair of his aneurysm. However, we explained that his
age and frailty put him at high risk for a number of complications, including death.

Following aortic repair, he seemed to do well initially, but a pulmonary embolus
led to protracted ventilation further complicated by pneumonia and sepsis. After
10 days of IV antibiotics, bedside dialysis, and the ICU team’s full court press, he
started to stabilize and was eventually extubated. However, on postoperative day 15,
he suffered a massive stroke that again required intubation to protect his airway.
Although still within the negotiated time-limited trial, the stroke eliminated any real-
istic chance of achieving the patient’s overarching goals, so together with the pallia-
tive care physician, the patient’s surgeon, and daughter decided to withdraw support.
The patient died shortly thereafter surrounded by his daughter, grandchildren, and the
local parish priest. Although the team was not able to restore the patient to health, the
care rendered and the decisions made were nonetheless a model of excellence.

Key Points

e Ethical Practice Strives for “The Good.” All clinical decisions have ethical con-
tent — even if there is no dilemma — because all clinical decisions are directed
toward the patient’s good. The challenge is to discern the right and good clinical
choice in the context of each patient’s unique values.
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e FEmergencies: In clinical emergencies when patients cannot speak for them-
selves, vascular surgeons are empowered to make decisions on behalf of their
patient based on the surgeon’s good-faith understanding of the patient’s good.
This power is a heavy responsibility that should be exercised with extreme care,
informed by growing data that older patients often receive more invasive and
aggressive care than they would have wanted had they been able to speak for
themselves.

e Decision-Making Capacity: When the patient is able to express an opinion, the
vascular surgeon is tasked with assessing the patient’s capacity to make the deci-
sion at hand. Capacitated patients (1) understand the surrounding circumstances,
(2) appreciate that the risks, benefits, and alternatives apply to them, and (3)
reason with the information they understand and appreciate to (4) express their
preferred course of action.

e Surrogate Decision-Making: If a patient does not have capacity, advice from sur-
rogate decision-maker (e.g., healthcare power of attorney) is sought. Surrogates
are likely better informed than surgeons about patient values, but they are often
inaccurate in predicting what patients would want if they could speak for them-
selves. It is appropriate to ask surrogates to explain why they think their choices
serve the patient’s good.

e Shared Decision Making combines the surgeon’s clinical judgment with patient’s
values and goals. It recognizes that the surgeon’s practical wisdom of experience
(phronesis) uniquely positions him/her to recommend the option most likely to
achieve a specific goal; and that the patient is uniquely positioned to establish the
goals for surgical treatment.

* Goals of Care guide shared decision making, and they are most effective
when they move beyond mere mortality and morbidity to describe in textured
ways what it means for patients to flourish and how the proposed surgical
treatment can serve that flourishing. Establishing the goals of care starts with
the first clinical encounter, and in complex situations, palliative care consul-
tants are often helpful in assessing patient goals. However, ongoing conver-
sations between surgeon, patient, and surrogates are needed to reassess how
goals and values change with clinical context. If the right and good choice of
action is elusive, time is often best spent elucidating better understanding the
goals of care.

e Time-Limited Trials are pragmatic tools for discerning the patient’s good. In cir-
cumstances of diagnostic or therapeutic uncertainty, patients and surgeons can
agree to pursue a specific course of action (e.g., initial surgery and 2 weeks of
postoperative care) with a plan to reassess the likelihood of achieving the
patient’s goals at the end of the trial period. If the patient’s goals are still achiev-
able, a new trial can be established, but if the stated goals are no longer realistic,
the best course of action may require withdrawal of support. Even though such
patients do not survive, prudent withdrawal can nonetheless be a model of clini-
cal excellence.



10

Ethical Considerations 191

References

1.

10.

11.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

Mattox K, Engelhardt H. Emergency patients: serious moral choices with limited time, infom-
raitn and patient participation. In: McCullough LB, Jones JW, Brody BA, editors. Surgical
ethics. New York: Oxford University Press; 1998. p. 78-96.

. Fried TR, Bradley EH, Towle VR, Allore H. Understanding the treatment preferences of seri-

ously ill patients. N Engl J Med. 2002;346(14):1061-6.

. The SUPPORT Principal Investigators. A controlled trial to improve care for seriously ill hos-

pitalized patients: the study to understand prognoses and preferences for outcomes and risks of
treatments (SUPPORT). JAMA. 1995;274:1591-8.

. Murphy DJ, Burrows D, Santilli S, et al. The influence of the probability of survival on patients’

preferences regarding cardiopulmonary resuscitation. N Engl J Med. 1994;330(8):545-9.

. Weeks JC, Cook EF, O’Day SJ, et al. Relationship between cancer patients’ predictions of

prognosis and their treatment preferences. JAMA. 1998;279(21):1709-14.

. Wicclair M. Patient decision-making capacity and risk. Bioethics. 1991;5(2):91-104.
. Christensen K, Haroun A, Schneiderman LJ, Jeste DV. Decision-making capacity for informed

consent in the older population. Bull Am Acad Psychiatr Law. 1995;23(3):353-65.

. Moye J, Marson DC. Assessment of decision-making capacity in older adults: an emerging

area of practice and research. J Gerontol Ser B Psychol Sci Soc Sci. 2007;62(1):P3-11.

. Gilbert DT, Wilson TD. Miswanting: some problems in the forecasting of future affective

states. In: Forgas JP, editor. Feeling and thinking: the role of affect in social cognition.
New York: Cambridge University Press; 2000.

Kirchhoff KT, Hammes BJ, Kehl KA, Briggs LA, Brown RL. Effect of a disease-specific plan-
ning intervention on surrogate understanding of patient goals for future medical treatment.
J Am Geriatr Soc. 2010;58(7):1233-40.

Shalowitz DI, Garrett-Mayer E, Wendler D. The accuracy of surrogate decision makers: a
systematic review. Arch Intern Med. 2006;166(5):493-7.

. Sulmasy DP, Terry PB, Weisman CS, et al. The accuracy of substituted judgments in patients

with terminal diagnoses. Ann Intern Med. 1998;128(8):621-9.

Fischer GS, Tulsky JA, Rose MR, Siminoff LA, Arnold RM. Patient knowledge and physician
predictions of treatment preferences after discussion of advance directives. J Gen Intern Med.
1998;13(7):447-54.

Carter SM, Entwistle VA, Little M. Relational conceptions of paternalism: a way to rebut nanny-
state accusations and evaluate public health interventions. Public Health. 2015;129(8):1021-9.
Schloendorff v. Society of New York Hospital. Vol 211 N.Y. 125, 105 N.E. 921914.

Leclercq WK, Keulers BJ, Scheltinga MR, Spauwen PH, van der Wilt GJ. A review of surgical
informed consent: past, present, and future. A quest to help patients make better decisions.
World J Surg. 2010;34(7):1406-15.

Courtney MJ. Information about surgery: what does the public want to know? ANZ J Surg.
2001;71:24-6.

Sulmasy DP, Lehmann LS, Levine DM, Faden RR. Patients’ perceptions of the quality of
informed consent for common medical procedures. J Clin Ethics. 1994;5(3):189-94.

Lloyd A, Hayes P, Bell P, Naylor AR. The role of risk and benefit perception in informed con-
sent for surgery. Med Decis Making. 2001;21(2):141-9.

Leeb D, Bowers Jr DG, Lynch JB. Observations on the myth of “informed consent”. Plast
Reconstr Surg. 1976;58(3):280-2.

Lavelle-Jones C, Byrne DJ, Rice P, Cuschieri A. Factors affecting quality of informed consent.
BMIJ. 1993;306(6882):885-90.

Hutson MM, Blaha JD. Patients’ recall of preoperative instruction for informed consent for an
operation. J Bone Joint Surg Am. 1991;73(2):160-2.

Lashley M, Talley W, Lands LC, Keyserlingk EW. Informed proxy consent: communication
between pediatric surgeons and surrogates about surgery. Pediatrics. 2000;105(3 Pt 1):591-7.
Tait AR, Voepel-Lewis T, Malviya S. Do they understand? (part II): assent of children partici-
pating in clinical anesthesia and surgery research. Anesthesiology. 2003;98(3):609—14.



192 J. Xu and D.E. Hall

25. Tait AR, Voepel-Lewis T, Malviya S. Do they understand? (part I): parental consent for children
participating in clinical anesthesia and surgery research. Anesthesiology. 2003;98(3):603-8.

26. Dawes PJ, O’Keefe L, Adcock S. Informed consent: using a structured interview changes
patients’ attitudes towards informed consent. J Laryngol Otol. 1993;107(9):775-9.

27. Newton-Howes PAG, Dobbs B, Frizelle F. Informed consent: what do patients want to know?
N Z Med]J. 1998;111:340-2.

28. Bowden MT, Church CA, Chiu AG, Vaughan WC. Informed consent in functional endoscopic
sinus surgery: the patient’s perspective. Otolaryngol Head Neck Surg. 2004;131(1):126-32.

29. Chan EC, Sulmasy DP. What should men know about prostate-specific antigen screening
before giving informed consent? Am J Med. 1998;105(4):266-74.

30. Wisselo TL, Stuart C, Muris P. Providing parents with information before anaesthesia: what do
they really want to know? Paediatr Anaesth. 2004;14(4):299-307.

31. Degner LF, Sloan JA. Decision making during serious illness: what role do patients really want
to play? J Clin Epidemiol. 1992;45(9):941-50.

32. Schneider CE. The practice of autonomy: patients, doctors, and medical decisions. New York:
Oxford University Press; 1998.

33. Simmons RG, Marine SK, Simmons RL. Gift of life: the effect of organ transplantation on
individual, family and societal dynamics. New Brunswick: Transaction Books; 1987.

34. Pierce PE. Deciding on breast cancer treatment: a description of decision behavior. Nurs Res.
1993:42(1):22-8.

35. Nisbett R, Ross L. Human inference: strategies and shortcoming of social judgment. Englewood
Cliffs: Prentice-Hall; 1980.

36. McKneally MF, Ignagni E, Martin DK, D’Cruz J. The leap to trust: perspective of cholecystec-
tomy patients on informed decision making and consent. J] Am Coll Surg. 2004;199(1):51-7.

37. McKneally MF, Martin DK. An entrustment model of consent for surgical treatment of life-
threatening illness: perspective of patients requiring esophagectomy. J Thorac Cardiovasc
Surg. 2000;120(2):264-9.

38. Hall DE, Hanusa BH, Fine MJ, Arnold RM. Do surgeons and patients discuss what they docu-
ment on consent forms? J Surg Res. 2015;197(1):67-77.

39. Fink AS, Prochazka AV, Henderson WG, et al. Predictors of comprehension during surgical
informed consent. J Am Coll Surg. 2010;210(6):919-26.

40. Fink AS, Prochazka AV, Henderson WG, et al. Enhancement of surgical informed consent by
addition of repeat back: a multicenter, randomized controlled clinical trial. Ann Surg.
2010;252(1):27-36.

41. Hall DE, Hanusa BH, Switzer GE, Fine MJ, Arnold RM. The impact of iMedConsent on
patient decision-making regarding cholecystectomy and inguinal herniorrhaphy. J Surg Res.
2011;175(2):227-33.

42. Rozovsky FA. The need for adequate disclosure. In: Rosovsky FA, editor. Consent to treat-
ment: a practical guide. New York: Wolters Kluwer; 2008:§1.02.

43. Hall DE, Prochazka AV, Fink AS. Informed consent for clinical treatment. CMAJ.
2012;184(5):533-40.

44. Gattellari M, Butow PN, Tattersall MH. Sharing decisions in cancer care. Soc Sci Med.
2001;52(12):1865-78.

45. Elwyn G, Edwards A, Gwyn R, Grol R. Towards a feasible model for shared decision making:
focus group study with general practice registrars. BMJ. 1999;319(7212):753-6.

46. Towle A, Godolphin W. Framework for teaching and learning informed shared decision mak-
ing. BMJ. 1999;319(7212):766-71.

47. Makoul G, Clayman ML. An integrative model of shared decision making in medical encoun-
ters. Patient Educ Couns. 2006;60(3):301-12.

48. Godolphin W. Shared decision-making. Healthc Q. 2009;12(Spec No Patient):e186-90.

49. Wick JY. Checking for comprehension: mastering teach-back techniques. Consult Pharm.
2013;28(9):550-4.

50. Kripalani S, Bengtzen R, Henderson LE, Jacobson TA. Clinical research in low-literacy popu-
lations: using teach-back to assess comprehension of informed consent and privacy informa-
tion. IRB. 2008;30(2):13-9.



Ethical Considerations 193

51.

52.

53.

54.

55.

56.
57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

Wilson FL, Baker LM, Nordstrom CK, Legwand C. Using the teach-back and Orem’s self-care
deficit nursing theory to increase childhood immunization communication among low-income
mothers. Issues Compr Pediatr Nurs. 2008;31(1):7-22.

Flowers L. Teach-back improves informed consent. OR Manager. 2006;22(3):25-6.

Aristotle. Nichomachean ethics, Book VI. In: Ackrill J, editor. A new Aristotle reader.
Princeton: Princeton University Press; 1987. p. 416-31.

Hall DE. The guild of surgeons as a tradition of moral enquiry. ] Med Philos. 2011;36(2):
114-32.

Back A, Arnold R, Tulsky J. Mastering communication with seriously ill patients: balancing
honesty with hope. New York: Cambridge University Press; 2009.

Vital Talk. www.vitaltalk.org. http://www.vitaltalk.org. Accessed 11 Aug 2015.

Temel JS, Greer JA, Muzikansky A, et al. Early palliative care for patients with metastatic non-
small-cell lung cancer. N Engl J Med. 2010;363(8):733-42.

Bakitas MA, Tosteson TD, Li Z, et al. Early versus delayed initiation of concurrent palliative
oncology care: patient outcomes in the ENABLE III randomized controlled trial. J Clin Oncol.
2015;33(13):1438-45.

Ernst KF, Hall DE, Schmid KK, et al. Surgical palliative care consultations over time in rela-
tionship to systemwide frailty screening. JAMA Surg. 2014;149(11):1121-6.

Adams P, Ghanem T, Stachler R, Hall F, Velanovich V, Rubinfeld I. Frailty as a predictor of
morbidity and mortality in inpatient head and neck surgery. JAMA Otolaryngol Head Neck
Surg. 2013;139(8):783-9.

Makary MA, Segev DL, Pronovost PJ, et al. Frailty as a predictor of surgical outcomes in older
patients. J Am Coll Surg. 2010;210(6):901-8.

McAdams-DeMarco MA, Law A, Salter ML, et al. Frailty and early hospital readmission after
kidney transplantation. Am J Transplant. 2013;13(8):2091-5.

Robinson TN, Wu DS, Pointer L, Dunn CL, Cleveland Jr JC, Moss M. Simple frailty score pre-
dicts postoperative complications across surgical specialties. Am J Surg. 2013;206(4):544-50.
Dwyer JG, Reynoso JF, Seevers GA, et al. Assessing preoperative frailty utilizing validated
geriatric mortality calculators and their association with postoperative hip fracture mortality
risk. Geriatr Orthop Surg Rehabil. 2014;5(3):109-15.

Schwarze ML, Bradley CT, Brasel KJ. Surgical “buy-in": the contractual relationship between
surgeons and patients that influences decisions regarding life-supporting therapy. Crit Care
Med. 2010;38(3):843-8.

Schwarze ML, Redmann AJ, Alexander GC, Brasel KJ. Surgeons expect patients to buy-in to
postoperative life support preoperatively: results of a national survey. Crit Care Med.
2013;41(1):1-8.

Pecanac KE, Kehler JM, Brasel KJ, et al. It’s big surgery: preoperative expressions of risk,
responsibility, and commitment to treatment after high-risk operations. Ann Surg.
2014;259(3):458-63.

Quill TE, Holloway R. Time-limited trials near the end of life. JAMA. 2011;306(13):1483—4.
Joffe S, Truog R. Consent to medical care: the importance of fiduciary context. In: Miller F,
Wertheimer A, editors. The ethics of conent: theory and practice. New York: Oxford; 2010.
p. 347-73.

Anaya DA, Becker NS, Abraham NS. Global graying, colorectal cancer and liver metastasis:
new implications for surgical management. Crit Rev Oncol Hematol. 2011;77(2):100-8.
Gross CP, McAvay GJ, Krumholz HM, Paltiel AD, Bhasin D, Tinetti ME. The effect of age and
chronic illness on life expectancy after a diagnosis of colorectal cancer: implications for
screening. Ann Intern Med. 2006;145(9):646-53.

Colorectal Cancer Collaborative Group. Surgery for colorectal cancer in elderly patients: a
systematic review. Lancet. 2000;356(9234):968-74.

Fried LP, Tangen CM, Walston J, et al. Frailty in older adults: evidence for a phenotype.
J Gerontol A Biol Sci Med Sci. 2001;56(3):M146-56.

Smith TJ. Commentary: “the Lake Wobegon effect, a natural human tendency to overestimate
one’s capabilities” (Wikipedia). Milbank Q. 2013;91(4):729-37.


http://www.vitaltalk.org
http://www.vitaltalk.org

194 J. Xu and D.E. Hall

75. Wolf JH, Wolf KS. The Lake Wobegon effect: are all cancer patients above average? Milbank
Q. 2013;91(4):690-728.

76. Anaya DA, Johanning J, Spector SA, et al. Summary of the panel session at the 38th annual
surgical symposium of the association of VA surgeons: what is the big deal about frailty?
JAMA Surg. 2014;149(11):1191-7.

77. Bilimoria KY, Liu Y, Paruch JL, et al. Development and evaluation of the universal ACS
NSQIP surgical risk calculator: a decision aid and informed consent tool for patients and sur-
geons. J] Am Coll Surg. 2013;217(5):833-42, e831-3.



	10: Ethical Considerations
	10.1	 Case
	10.2	 Introduction
	10.3	 Urgency
	10.4	 Capacity
	10.5	 Surrogate Decision-Making
	10.6	 Informed Consent
	10.7	 Shared Decision Making (SDM)
	10.8	 Establishing Goals of Care
	10.9	 Intensity of Postoperative Care and Time-Limited Trials
	10.10	 Withdrawal of Support
	10.11	 Conclusions
	References


