
Chapter 30
The Uncoordinated Proliferation
of International Courts and Tribunals in the
Context of Complexity Theory

Onur Uraz and Fatima Makhzoum

Abstract In today’s world order, the frequency of international interactions has
reached a level that was once unthinkable. As a natural consequence, international
law is one of the main areas affected. Nowadays, international dispute settlement
mechanisms are more vital than ever and the numbers of these mechanisms are ris-
ing sharply. However, this sudden increase has led to a phenomenon that has created
concern amongst international lawyers: the so-called ‘uncoordinated proliferation of
international courts and tribunals.’ This study has two complementary aims: First,
using complexity theory to explain this phenomenon and arguing why it does not
pose a threat to the international legal system; second, discussing why complexity
theory should be referred to more to decide the future of international adjudication.

30.1 Introduction

Undeniably, the end of the Cold War radically changed the global order. As a natural
consequence, international law was one of the main areas affected. The rule of law
became an objective promoted in international relationships through means such as
diplomacy, multinational and bilateral agreements, and international adjudication.
The end of East-west hostility and the rise of globalisation lead to the creation of
new international agreements and a sharp rise in the number of international courts
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and tribunals,1 however, this ‘proliferation’ of international courts and tribunals
brought about some concerns. For over 20 years, much has been said and written
about these concerns by academics. Most strikingly, successive presidents of the
International Court of Justice (ICJ) stated their concerns about the possible negative
outcomes of ‘proliferation.’2 The proliferation of international courts and tribunals
has also stimulated discussion about their success and effectiveness. Studies that
assess the performance of international courts and tribunals have diversified leading
to different assessments.3

‘What makes up the current structure of international adjudication?’ and ‘what
this means for the future of international adjudication?’ require answering. To
answer these questions, complexity theory might be a useful tool. Complexity theory
examines a circumstance when many different agents are interacting with each other
in several and various ways. It aims to explain the structure, behaviour and dynamics
of this system of interaction. In this context, there are certain types of systems called
‘complex adaptive systems’.4 According to the Ruhl, ‘complex adaptive systems
theory studies how agents interact and the aggregate product of their interactions.’5

Complex adaptive systems ‘combine qualities of coherent stability and disordered
change to produce a sustaining, adaptive system.’6 Therefore, complex adaptive
systems stand between order and chaos, which make them significantly adaptable
and resilient to external and internal changes.

As stated by Belcher, ‘Legal systems, or a subpart thereof that deals with a
specific area of law, exhibit many of the characteristics of a complex adaptive
system, and arguably are a complex adaptive system. Accordingly, by applying
the principles of complex adaptive systems to the interdependent laws, systems,
institutions and actors that interact to form a legal system, one can better break down
a system’s operational format to gain a clearer insight into the how’s and why’s
of the system’s functions.’7 The authors of this article argue that the international

1Belcher, M., and Newton, J. (2005). ‘International Legal Development: A Complex Problem
Deserving of a Complex Solution and Implications for the CAFTA Region’, 12 Sw. J. L. & Trade
Am. 189, p. 190.
2Statement of Judge Stephen M. Schwebel, President of the International Court of Justice, to
the Plenary session of the General Assembly of the UN 26.10.1999, http://www.icj-cij.org/court/
index.php?pr=87&pt=3&p1=1&p2=3&p3=1&PHPSESSID. Accessed on 07.08.2014; Statement
of Judge Gilbert Guillaume, President of the International Court of Justice, to the UN General
Assembly of 26.10.2000, http://www.icj-cij.org/court/index.php?pr=84&pt=3&p1=1&p2=3&p3=
1. Accessed on 07.08.2014.
3For example. Born, G., (2012). ‘A New Generation of International Adjudication’, 61 Duke Law
Journal, pp. 858–864, http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1523&context=
dlj. Accessed on 12.08.2014.
4Belcher, ‘International Legal Development’, supra note 1, p. 193.
5Ruhl, J. (2008). ‘Law’s complexity: A premier’, 24 Georgia State University Law Review, p. 889.
6Ruhl, J. (1997). ‘Thinking of Mediation as a Complex Adaptive System’, Brigham Young
University Law Review, p. 777.
7Belcher, ‘International Legal Development’, supra note 1, p. 194.

http://www.icj-cij.org/court/index.php?pr=87&pt=3&p1=1&p2=3&p3=1&PHPSESSID
http://www.icj-cij.org/court/index.php?pr=87&pt=3&p1=1&p2=3&p3=1&PHPSESSID
http://www.icj-cij.org/court/index.php?pr=84&pt=3&p1=1&p2=3&p3=1
http://www.icj-cij.org/court/index.php?pr=84&pt=3&p1=1&p2=3&p3=1
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1523&context=dlj
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1523&context=dlj
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legal system exhibits many characteristics of a complex adaptive system. These
characteristics are helpful to explain the current uncoordinated proliferate structure
of international adjudication. Thus, considering the international legal system and
international adjudication through the lens of complex adaptive systems might
provide a better understanding regarding their current structure and their future.

Therefore, Sect. 30.2 of this chapter will briefly develop the principles of
a complex adaptive system and explain their relationship with the international
legal system. It will argue that the international legal system demonstrates certain
characteristics of a complex adaptive system, meaning that the recent uncoordinated
proliferation of international courts and tribunals might be better understood and
assessed from this perspective. Section 30.3 will then introduce the phenomenon
called ‘the uncoordinated proliferation of international courts and tribunals’ and
its related concerns. Finally, Section 30.4 will examine the current structure of
international courts and tribunals and will discuss their future in the context of
complex adaptive systems.

30.2 Complex Adaptive Systems Theory as a Descriptive Tool
for the Recent Structure of International Adjudication

30.2.1 What Is a Complex Adaptive System?

A complex adaptive system is ‘a system in which large networks of components
with no central control and simple rules of operation give rise to complex collective
behaviour, sophisticated information processing, and adaptation via learning or
evolution.’8 They are a particular type of self-organizing system with emergent
properties and an ability to adapt in reaction to a change of external situations.

Complex adaptive systems focus on the interactions between the different agents
of a particular system. These agents are interconnected and affected by each other
in different ways depending on the nature of their interaction (for example, through
flows of energy or information). These interactions are of a non-linear nature.9

Therefore, rather than a specific or singular relationship or change, the aggregation
of the interactions in the system determines the system’s emerging behaviours.
Nevertheless, the system remains unpredictable since it is difficult to predict the
outcome of the every interaction in the long term.10

8Mitchell, M. (2009). Complexity: A guided tour, Oxford: Oxford University Press (2009). p. 13.
9Meadows, D. H. (2008). Thinking in systems: A primer. White River Junction: Chelsea
Green. Millennium Ecosystem Assessment. (2005). Ecosystems and human well-being: Synthesis.
Washington, D.C.: Island Press. pp. 2–4.
10Belcher, ‘International Legal Development’, supra note 1, p. 194.
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The core of complex adaptive system study is to focus on systems that have
complex, macroscopic and emergent properties.11 Accordingly, a great number of
agents interact with each other in a system and they constantly adapt themselves to
stay functional or to survive. All these activities create the cumulative behaviour of a
‘system,’ which is still far from being predictable in the long term due to its complex
nature.12 In the following paragraphs, the specific properties of this basic definition
of complex adaptive systems will be explored, thus setting out the characteristics of
a complex adaptive system.

To begin with, a fundamental distinction must be made between that the
term complex and complicatedness. A complicated structure consists of various
components, however if one of these components are taken out of the equation,
the whole behaviour of the system does not necessarily, or fundamentally, change.13

Conversely, complexity derives from the interdependency, non-linear interactions
and attributes of the system’s components. Removing or transforming a component
creates a change in the system’s overall behaviour beyond its actual value, function
or embodiment.14

This complexity helps to make a system more adaptive and resilient against
changes within or to the system, since the impact of a particular change is subtilized
across the system by means of feedback changes. Feedback changes simply refer
to the alterations of agents’ behaviours due to feedbacks that they receive from the
system.15 When an agent changes its individual behaviour, others also react and alter
theirs in respect of this change. Accordingly, while agents adapt themselves to these
changes, their aggregated behaviours also make the system adaptive. The set-up of
the network of agents and their casual relationships form the core of the system.
Thus, their adaptive, interconnected and heterogonous structure creates a complex
adaptive system.

Pauwelyn defines the certain features that complex adaptive systems share as
a: ‘(i) dispersed interaction between many heterogeneous agents, (ii) leading to
emergent self-organized collective behaviour, (iii) without global controller and
(iv) continual adaptation with out-of-equilibrium dynamics’16 The most common
examples of complex adaptive systems are the ecosystems of biological species17

11Hornstein, D. (2005) ‘Complexity Theory, Adaptation, and Administrative Law’, 54 (4) Duke
Law Journal, pp. 913–960.
12Ruhl, ‘Law’s Complexity’, supra note 5, p. 904.
13Miller, J. and Page, S. (2007). Complex Adaptive Systems: An Introduction to Computational
Models of Social Life, Princeton University Press, p. 9.
14Ruhl, ‘Law’s Complexity’, supra note 5, p. 891.
15Belcher, ‘International Legal Development’, supra note 1, p. 198,199.
16Pauwelyn, J. (2014). ‘At the Edge of Chaos? Foreign Investment Law as a Complex Adaptive
System, How It Emerged and How It Can Be Reformed’ 29 ICSID Review, p. 392.
17See. Gross, J., McAllister, R., Abel, N., Smith, D., and Maru, Y. (2006). ‘Australian rangelands
as complex adaptive systems: A conceptual model and preliminary results’, 21 Environmental
Modelling & Software, pp. 1264–1270.
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and economies.18 In this regard, Adam Smith’s invisible hand theory or ant colonies
can be given as standard examples, as in both of these instances highly complex
collective behaviour and physical structures emerge through various interactions,
without a central control mechanism.19

Therefore, it is evident that agents are the key elements of complex adaptive
systems. Whilst the premise of complex adaptive systems study offers that the
collective outcome or behaviour of a system is determined by the culmination of
all agents’ individual behaviours,20 these agents carry out their actions based on
internal and external factors such as their own operational understanding, rules,
interests, experiences and targets.21 Hence, it is this heterogeneity of the agents that
is significant to the outcomes and emergent behaviours of the whole system.

Nevertheless, ‘underlying all agent interactions of a complex system is often
simple, deterministic rules. What makes the interactions complex is how these rules,
when set in motion among the diverse components of a system, produce nonlinear
relationships including reinforcing and stabilizing feedbacks.’22 The emergence of
these interactions and behaviours happen without any external and central controller,
yet the system keeps its identity and functions. This is a common and defining
feature of complex adaptive systems and is called ‘self-organization’.23

In addition, change within a complex adaptive system is perpetual and strives
towards a critical state of dynamic behaviour, but is not homogenous in frequency
or significance. In this respect, what makes a system adaptive rather than rigid or
chaotic is the critical state of ‘stable disequilibrium’.24 This hallmark feature of
complex adaptive systems indicates that a system is always dynamic and in motion
but also exhibits coherence under change.25 Therefore, a complex adaptive system
operates in an area entitled the ‘edge of chaos,’ a significant mid-point between
order and randomness. As Ruhl notes;

We almost invariably find change occurring in power law event distributions in which vast
numbers of small changes are punctuated by infrequent large changes. Complex adaptive
systems build adaptive capacity based on this kind of change regime, not based on a
normal distribution. An ecosystem, for example, builds resistance capacity to withstand

18See Generally, Arthur, B., Durlauf, S., and Lane, D. (1997) (eds.), ‘The Economy as an Evolving
Complex System II, Introduction: Process and Emergence in the Economy’, Addison-Wesley,
http://tuvalu.santafe.edu/~wbarthur/Papers/ADL_Intro.pdf. Accessed on 07.08.2014.
19Pauwelyn, ‘At the Edge of Chaos?’, supra note 16, p. 393.
20Newman, M. (2001). ‘Complex systems’, 79 American Journal of Physics, p. 800.
21Belcher, ‘International Legal Development’, supra note 1, p. 195.
22Kim, R., and Mackney, B. (2013) ‘International environmental law as a complex adaptive
system’, International Environmental Agreements: Politics, Law and Economics, p. 7, http://link.
springer.com/article/10.1007/s10784-013-9225-2/fulltext.html. Accessed on 07.08.2014.
23Highfield, R. and Coveney, P., (1996). Frontiers of Complexity: The Search for Order in a Chaotic
World, Ballantine Books: New York, pp. 430–432.
24Ruhl, ‘Law’s Complexity’, supra note 5, p. 895.
25Holland, J., (1995). Hidden order: How adaptation builds complexity, Basic Book, New York.

http://tuvalu.santafe.edu/~wbarthur/Papers/ADL_Intro.pdf
http://springerlink.bibliotecabuap.elogim.com/article/10.1007/s10784-013-9225-2/fulltext.html
http://springerlink.bibliotecabuap.elogim.com/article/10.1007/s10784-013-9225-2/fulltext.html
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environmental changes such as fire regimes, and builds resilience capacity to rebound
from severe incidents. ( : : : ) Notwithstanding the remarkable capacity of complex adaptive
systems to maintain their properties over time, we must return to the cold, hard truth that all
systems ultimately are built on deterministic rules that cannot be violated. There is a limit to
the resistance and resilience of any complex adaptive system, and if pushed hard enough or
persistently enough, a system might move into a phase transition through which radically
new network architecture is installed.26

Therefore, ‘complex adaptive systems theory is about building models for
moderate number contexts in which agent heterogeneity can and usually does
influence outcomes, and as such it is worth exploring how it might inform our
understanding of the legal system’.27 This is also helpful to better understand the
uncoordinated proliferation of international courts and tribunals, since international
adjudication not only derives from the complex nature of the international legal
system but is also a component of it. The international legal system exhibits
many characteristics of a complex adaptive system, as it is a web of treaties and
institutions that self-organize and display emergent properties.28 Thus, the complex
adaptive system characteristics of the international legal system, and consequently
international adjudication, should be examined in detail before the discussion of the
‘proliferation’ phenomenon.

30.2.2 International Law as a Complex Adaptive System

In any legal system, different agents interact with each other in various ways. In
terms of the international legal system, the interactions are more diverse due to
today’s highly interconnected world where endless factors are changing matters
in an instant and extreme way. The international legal system consists of many
diverse components and the evolution of international law is affected by a number
of these heterogeneous components, such as: states, international organizations,
international and national courts and tribunals, non-governmental organizations,
individuals and so on.29 Therefore, international law making entails a broader
process than provided for in strict conventional definitions of law making because,
primarily, the number of contributors or causes of law making and the processes
applicable are higher than under the traditional understanding.30

Furthermore, in the international legal system, a law or an institution always has
an interrelationship with other parts of the legal system. The interactions between

26Ruhl, ‘Law’s Complexity’, supra note 5, p. 895, 896.
27Ibid, pp. 888–889.
28Kim, ‘International environmental law as a complex adaptive system’, supra note 22, p. 5.
29Pronto, A., (2008). ‘Some Thoughts on the Making of International Law’, 19 EJIL, pp. 601–603.
30See generally, Noortmann, M., and Ryngaert, C., (2010) (eds.), Non-State Actor Dynamics in
International Law: From Law-Takers to Law-Makers, Ashgate Publication, Surrey.
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all these actors (agents) shape international law. The interactions not only occur in
the legal sphere but also in political, cultural, scientific and military spheres because
the international legal system is generally a product of international relations, the
continual formal and informal relationships between the aforementioned intercon-
nected actors. Here international relations and law go hand in hand. On the one
hand, international relations can shape international law. This can be seen from
events such as the Cold War and its impact on both the international legal order
and interactions between states and institutions.31 On the other hand, the emergence
of international legal concepts influences actors and their relationships; an example
of this is the emergence of human rights and its influence on individuals, states and
European politics.32

These bilateral and multilateral interactions, which create the international legal
system, are pivotal since they prove that the creation and implementation of law
is a result of multifarious interactions between different actors either in a formal or
informal manner. This reveals two important complex properties of the international
legal system. First, states, institutions and organizations are constantly re-defining
their aims in accordance with their own dynamics as well as the ‘international
set-up at that moment.’ Therefore, the rules of interaction between actors ‘do not
produce behaviours that are in continuous proportionate relationships over time;
sharp tipping points and discontinuities frequently occur.’33 This indicates the non-
linearity of relationships between the actors of the international legal system.

Second, the various classes of the different autonomous components of inter-
national law making indicate the heterogeneity of the international legal system’s
actors. In order to achieve any significant international legal development, the sup-
port of the majority of states is needed. However, all states are legally independent
and their interests and aims are varied. Moreover, with the exception of a limited
number of conventions and agreements,34 multilateral and bilateral agreements are
creating independent legal islands.35 They diverge to a significant degree in terms
of their subject matters, objectives, members, regulatory mechanisms, jurisdictions,
and so forth. They also frequently create their own autonomous institutional laws
and give a great deal of decision-making powers, autonomous personnel and
specialists to the institutions. According to complexity theory, this diversity is not

31Morton. J., (1999). The end of the cold war and international law: An empirical analysis, 13
Global Society, pp. 7–23; Henkin, L., (1991). ‘Law and War After the Cold War’, 15 Md. J. Int’l
L., pp. 147–169.
32See generally, Brandtner, B., and Rosas, A. (1998). ‘Human Rights and the External Relations
of the European Community: An Analysis of Doctrine and Practice’, 9(3) EJIL pp. 468–490.
33Ruhl, ‘Law’s Complexity’, supra note 5, p. 898.
34The UN Charter can be regarded as an exception since it is accepted by all states. However, there
are barely any other conventions or institutions that are accepted by all states, nor an international
court or tribunal that’s jurisdiction is accepted by all international actors.
35See generally, Pauwelyn, J., (2004). ‘Bridging Fragmentation and Unity: International Law as a
Universe of Inter-Connected Islands,’ 25 Michigan Journal of International Law http://scholarship.
law.duke.edu/cgi/viewcontent.cgi?article=2933&context=faculty_scholarship

http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2933&context=faculty_scholarship
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2933&context=faculty_scholarship
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random; on the contrary, it is the result of the environment of the system and the
actions of the other agents.36 This also indicates the decentralized characteristic of
international law.

At the same time, the interconnection of states is getting more complex as
economic, social and political dependency on each other increases as a natural
consequence of globalism and technological advancement. In today’s world, an
armed conflict between two states in Europe may lead to economic crisis in
America; a terrorist organization based outside of Europe can attack a European
State and potentially cause a political and legal crisis; or an environmental disaster
in Asia may have an effect on the Artic Region. Although, in theory, all states are
independent from each other, in order to cope with all these global issues that affect
them collectively, they need to work together. The number of treaties, international
organizations and institutions that have been established over the past few decades
exemplify this rise in co-operation between the actors of the international order. This
indicates the interdependence of these international actors in creating international
law and in creating and running legal institutions. Accordingly, international law is a
system of interdependent actors in utilitarian and component interaction, as opposed
to a set of uncoordinated norms and institutions.37

Furthermore, states and international institutions are able to learn from their past
experiences and abide by lessons learnt through history as they interact. They either
adapt their behaviours in accordance with past experiences or they make changes
to their behaviours that were not serving their own interest. All these interactions
and approaches eventually shape international law. The protection of minorities and
the development of human rights are an example of this. Until the late nineteenth
century, it was accepted that a state could not interfere in another state’s treatment
of its own citizens due to the understanding of Westphalian sovereignty.38 However,
states re-considered this approach in the late nineteenth century in pursuit of the
protections of minorities in Ottoman Empire.39 Unfortunately, this did not help
prevent the disastrous experiences of the Second World War. Following this, states
began aiming to protect not only minorities in other states from abuses, but all
individuals, as witnessed in the Kosovo situation in late 1990s.40

Of course, all these experiences lead to a shift in the approaches of international
actors and a consequent evolvement of international law. Our above example, has for
instance, led to several different international treaties, court interpretations on law

36Holland, J., (1995). Hidden order: How Adaptation Builds Complexity, Addison-Wesley Publish-
ing, New York, p. 27.
37Kim, ‘International environmental law as a complex adaptive system’, supra note 22, p. 10.
38Osiander, A. (2001). ‘Sovereignty, International Relations, and the Westphalian Myth’, 55
International Organization, pp. 251–287.
39Ungern-Sternberg, A. (2012). ‘Religion and Religious Intervention’ in B. Fassbender and A.
Peters (eds.), The Oxford Handbook of the History of International Law, Oxford University Press,
p. 310.
40Henkin, L. (1999). ‘Kosovo and the Law of “Humanitarian Intervention”’, 93 AJIL, pp. 824–828.
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and the emergence of concepts like ‘humanitarian intervention’ or ‘responsibility
to protect.’41 This demonstrates the other complex properties of the international
legal system. First of all, it illustrates how past experiences alter the approaches and
actions states and institutions take in relation to the creation and implementation
of international law. This indicates the feedback loops in the international legal
system to which actors then make feedback changes in order to stabilize the system.
Moreover, it exhibits the path dependency of the international law making and
applying process; the dependency of the system’s new state on information that
has flowed through the system in all its prior states.42

More strikingly, in international relations and the international legal system,
parties act according to their own interests regardless of any possible impact on
the system, nevertheless, these different aims, interests and acts implicitly lead to
the creation of order. This evidences another complex feature of the international
legal system; its decentralized structure. As explained in Part III, international
law and adjudication suffer from decentralization because there is no centralized
legislature, executive or judiciary. However, states continue creating and following
international rules and there is a common agreement among states to abide by the
law. The international legal system consists of independent actors who look after
their own interest, but need each other to maximize their interests and provide some
predictability to the system. Thus, an order is created without any higher institution
or power specifically designed to provide it. This leads to a complex legal structure
that is self-organized. In other words, the international legal order is a ‘system
[which] tends to organize around a set of deep structural rules that lend stability
to system behaviour.’43

Consequently, it is essential to not individually analyse a treaty, court, tribunal or
institution, but to instead analyse the links that hold the system together in order
to understand the international legal system and to reform it. As Lasin argues,
‘process that seems to be governed by chance when viewed at the level of the
individual turns out to be strikingly predictable at the level of society as a whole.’44

Thus, amplifying macroscopic patterns as a result of this non-reductionist approach
rather than focusing on details is important to better understand the structure of
international law and adjudication since the ‘system behaviour emerges from the
aggregation of network casual chains which cannot be explained by examining any
isolated part of the system.’45 The effectiveness of international adjudication, for
example, cannot be assessed by solely focussing on a limited number of components
such as the judgements of certain courts, their enforcement or the number of

41Background Information on the Responsibility to Protect, the United Nations, at http://www.un.
org/en/preventgenocide/rwanda/about/bgresponsibility.shtml. Accessed on 01.09.2014.
42Ruhl, ‘Law’s Complexity’, supra note 5, p. 899.
43Ibid. pp. 899–900.
44Lansin, S. (2003). ‘Complex Adaptive Systems,’ 32 Annual Review of Anthropology, p. 183.
45Ruhl, ‘Law’s Complexity’, supra note 5, p. 899.

http://www.un.org/en/preventgenocide/rwanda/about/bgresponsibility.shtml
http://www.un.org/en/preventgenocide/rwanda/about/bgresponsibility.shtml
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cases that are brought before the courts and tribunals. Instead, the effectiveness
should be assessed in the context of the international legal system including all its
components.46

This overlap and communality between the international legal system and the
defining properties of complex adaptive systems are striking. However, as Ruhl
points out, ‘showing that complex adaptive systems theory maps well onto the
legal system does not ( : : : ) prove that the legal system is a complex adaptive
system.’47 Despite the remarkably similar properties, there are obvious doubts
regarding applying physics and biology based theory to a social system, since people
are the designers of legal systems48 and ultimately write the law. Furthermore,
there are also some other problems with applying complex adaptive systems theory
to international law that derive specifically from the nature of the international
legal system. For example, it is not easy to identify the deterministic rules of the
international legal system, a property that complex adaptive systems have. Ruhl
provides some examples of deterministic rules applicable to law, such as court
interpretations of legislation, legislature overrules, superior courts’ affirmation or
reverse decisions on lower court decisions, and the implementation of statutes by
agencies.49 However, the position of courts, their decisions and the structure and
powers of institutions in the international legal order differ significantly to their
national counterparts. International courts’ decisions suffer from a lack of sufficient
enforcement most of the time and institutions do not have the power to interfere in
domestic issues unless a state permits it to do so. Nevertheless, as Ruhl explains,
proving that a legal system is a complex adaptive system ‘is not the test to which
the usefulness of complex adaptive systems theory should be put. Rather, it should
suffice to show that the model of complex adaptive systems provides useful design
lessons for the legal system.’50

Thus, because of the many similarities pointed out between the international legal
system and complex adaptive systems, the theory does appear to be a useful tool
to understand, assess and reform international law (since international law is an
outcome of the international legal system) and its sub-parts, including international
adjudication. This approach has been followed by some scholars in relation to other
sub-parts of international law such as international investment law,51 international

46For related discussions see. Shany, Y. (2014) Assessing the Effectiveness of International Courts,
Oxford.
47Ruhl, ‘Law’s Complexity’, supra note 5, p. 901.
48Rudd, J. (2005). ‘J.B. Ruhl’s “Law-and-Society System”: Burying Norms and Democracy Under
Complexity Theory’s Foundation’, 29 Wm. & Mary Envtl. L. & Pol’y Rev., pp. 551–632.
49Ibid. pp. 898.
50Ruhl, ‘Law’s Complexity’, supra note 5, p. 901.
51Pauwelyn, ‘At the Edge of Chaos? Foreign Investment Law as a Complex Adaptive System,’
supra note 16.



30 The Uncoordinated Proliferation of International Courts and Tribunals. . . 323

environmental law52 and international legal development.53 As a result, some
have developed criticisms and suggestions using complex adaptive system theory.
One suggestion for instance, is that governance of international mechanisms and
institutions should behave like a complex adaptive system in order to be efficient,
arguing that adaptive or decentralised governance is more suitable then the classical
hierarchical structures of the international legal order.54

The sub-part of international law focused on in this article is international
adjudication. Over the past two decades much has been said in relation to inter-
national adjudication including its significant development and, most interestingly,
the uncoordinated proliferation of international courts and tribunals. Some scholars
and lawyers have labelled this phenomenon a danger to the international legal
order. The decentralized, fragmented, but interdependent nature of international
adjudication tempts the use of the complex adaptive systems theory to explain the
current situation. Thus, before the examination of the uncoordinated proliferation of
international courts and tribunals in the context of complex adaptive systems theory,
the phenomenon and its related discussions will be explained.

30.3 As a Phenomenon: The Uncoordinated ‘Proliferation’
of International Courts and Tribunals

The international order has changed considerably, particularly after the end of
the Cold War. The amount international organizations has increased, existing
organizations such as the European Union (‘EU’) have become more effective, and
the rise of globalization and liberalization has created a new economic order that
includes many powerful co-operational and regulative organizations and agreements
such as the World Trade Organization (‘WTO’) and the North Atlantic Free Trade
Agreement (‘NAFTA’). International courts and tribunals have also been affected.
Their number has significantly increased, their subject matters have diversified,
and new international courts and tribunals have started to display fundamental
jurisdictional differences in comparison with their older counterparts such as the
International Court of Justice (‘ICJ’) or the International Tribunal for the Law of
the Sea (‘ITLOS’). Moreover, some existing courts such as the European Court of
Human Rights (‘ECtHR’) and the European Court of Justice (‘ECJ’) have gained
more jurisdictional powers. This recent increase in the number of international
courts and tribunals has raised concerns about their ‘uncoordinated proliferation.’
The concerns include the creation of jurisdictional and normative conflicts that may
pose threats to the international legal order, the fragmentation of international law

52Kim, ‘International environmental law as a complex adaptive system,’ supra note 22.
53Belcher ‘International Legal Development,’ supra note 1.
54Kim, ‘International environmental law as a complex adaptive system’, supra note 22, p. 6.
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which may undermine its the clarity and stability, and the resulting chaos that may
potentially be caused to the international legal system.

Before further explanation in relation to the ‘uncoordinated proliferation’ phe-
nomenon, it is necessary to define the term ‘international courts and tribunals’
for the purpose of this paper since definitions provided by different international
adjudicatory bodies vary.55 The term ‘adjudication’ usually includes both judicial
bodies and arbitral methods. Both are law-based processes that can render binding
decisions. However, a judicial body usually exists before a dispute arises and its
adjudicators are selected through a mechanism that does not depend on disputant
parties’ wills. Moreover, their powers derive from a general mandate such as a treaty,
and the outcome of their process aims to protect not only the parties’ interests but
the public’s too. Comparatively, in arbitration, the parties set up the arbitration body
after a dispute arises with the purpose of solving a particular issue and the mandate
of the arbitral body depends on parties’ wills.56 The parties also have control over
the selection of adjudicators. For the purpose of this paper, the term ‘international
courts and tribunals’ refers to all of the fundamentally independent international
judicial bodies regardless of whether they are permanent or not. Therefore, the term
refers to the bodies which are established by an international instrument, can issue
binding decisions by referring to international law, follow pre-existing procedural
rules on cases that at least include a state or an international organization, and are
composed of independent judges.57 Arbitral bodies are not generally included.

30.3.1 The ‘Uncoordinated Proliferation’

To understand the reasons for the concerns about ‘uncoordinated proliferation,’ it
is essential to recognize the unique nature of the international legal system, the
state of its main actors as well as their changing structure, and ultimately, why
international courts and tribunals are uncoordinated. As a considerably new field of
law, international law shows substantial differences compared to its national coun-
terparts. Domestically, modern states usually aim to have a system of control that is
unified, clear, and coherently law driven. Hence, most states have set up a legal
hierarchy between norms, sources, bodies and procedures, usually through their

55Romano, C.P.R. (1997). ‘The Proliferation of International Judicial Bodies: The Pieces of
the Puzzle’, 31 N.Y.U. J. Int’l L. & Pol. pp. 711–723, http://www.pict-pcti.org/publications/
PICT_articles/JILP/Romano.pdf. Accessed on 08.08.2014.
56Romano, C.P.R., Alter, K., & Shany, Y. (2014). ‘Mapping International Adjudicative Bodies,
the Issues, and Players’ in Romano, C.P.R., Alter, K., and Avgerou, C. (eds.) The Oxford Hand-
book of International Adjudication (E-Book), p. 5, http://www.oxfordhandbooks.com.ezproxy.
lib.gla.ac.uk/view/10.1093/law/9780199660681.001.0001/law-9780199660681-e-1 (Accessed on
08.08.2014).
57The WTO panels or Dispute Settlement Body do not fit in this definition but the Appellate Body
does. However, this paper considers the WTO dispute settlement mechanism as a whole.
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constitutions. The structure of the international legal system is completely different.
Unlike national legal systems, international law is a ‘horizontal’ system that, despite
the recent codification trend, is still largely uncodified. This horizontality means,
aside from jus cogens rules or erga omnes obligations,58 there are no set of rules
that have supremacy over the others, unlike a constitution in a national legal system.

Moreover, there is no formal hierarchy between the primary sources of inter-
national law set out in article 38(1) of the Statute of the International Court of
Justice (SoICJ). As a result, most of the bilateral and multilateral agreements or
international and supranational organizations create their own autonomous and
independent rules and dispute settlement means. Therefore, in the international
legal system, it is possible to see the existence of more than one normative system
regulating the same matter, or the existence of several courts and tribunals that have
jurisdiction on same issues. This is a natural consequence of the decentralized nature
of international law. The decentralized nature derives from the fact that international
law has a ‘contractual’ characteristic rather than a ‘legislative’ one; international
laws are usually created by bilateral and multilateral treaties or international
customary law rather than by a designated primary law-making body.59 This creates
a decentralized legislative system that is usually unable to set a formal hierarchy
between conflicting international norms or the jurisdictions of judicial bodies.

For a relatively long time, most have considered the aim of international law
to be to create a united and harmonic legal order that is regulated by international
legal rules and diplomacy.60 In this regard, from its creation, some scholars have
described the United Nations (UN) Charter as the ‘constitution of the world
community’ and the UN as the body at the top of the international legal structure.61

This was perhaps the outcome of comparing international law with its domestic
counterparts and hoping for a similar structure for the international legal system.
Great scholars like Kelsen or Lautherpact have pointed out the different nature of
international law whilst defending the idea of a unified international legal system
as a necessity. Neither lost faith in the possibility of having a unified and coherent
international legal system.62 However, both throughout the Cold war and after, their

58See Generally. Shelton, D. (2006). ‘Normative Hierarchy in International Law’, 100/2 AJIL,
pp. 291–323, http://www.jstor.org/stable/pdfplus/3651149.pdf?acceptTC=true&jpdConfirm=true.
Accessed on 07.08.2014.
59In this sense, the European Union is the only exception since it has a legislative body.
60Koskenniemi, M., & Leino, P. (2002). ‘Fragmentation of International Law? Postmodern Anx-
ieties’, 15 LJIL, p. 556, http://sistemas.mre.gov.br/kitweb/datafiles/IRBr/pt-br/file/Fragmentation
%20of%20International%20Law%20postmodern%20anxieties.pdf. Accessed on 07.08.2014.
61See. Fassbender, B. (1998). ‘The United Nations Charter As Constitution of the International
Community’, 36 Colum. J. Transnat’l L., pp. 529–620; Sloan, B. (1989). ‘The United Nations
Charter as a Constitution’ 1 Pace Y.B. Int’l L., pp. 61–126.
62Carty, A. (1998). ‘The Continuing Influence of Kelsen on the General Perception of the
Discipline of International Law’ 9 EJIL, pp. 346–349, http://www.ejil.org/pdfs/9/2/1494.pdf.
Accessed on 07.08.2014.; Lauterpacht, H. (1975). ‘The Reality of Law of Nations’ in Lauterpacht,
E., International Law: Being the Collected Papers of Hersch Lauterpacht, Vol.2, Cambridge, p. 76.
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wish has not materialized. From this article’s point of view, it will not be possible to
create a single and coherent international legal system in the near future. One of the
main reasons of this is the impossibility of sustaining the traditional understanding
of sovereignty. Of course, the main purpose of this paper is not to examine this
topic, but in order to shed light on the other discussions in this chapter, this topic
will briefly be explained.

In this regard, it no longer seems plausible to defend the traditional definition
of state sovereignty, the so-called ‘Westphalian Model.’63 Before the dilution of the
traditional meaning of sovereignty, states were only limited within their domestic
legal system by their own national law. According to the traditional definition,
state sovereignty was absolute, unitary and legitimate. Therefore, no other actor
could interfere with the internal matters of a nation. However, changes in, inter
alia, technology, international relations and international order have transformed
this notion.64 States’ independence has shifted to interdependence and several
developments have lead to this change.

Firstly, the establishment of international and supranational organizations has
increased. These organizations, that mostly aim to provide stability to their mem-
bers’ relationships, have set up normative standards and offered dispute settlement
mechanisms. Today, for instance, members of the European Union (EU) are obliged
to follow certain rules set by EU bodies, whilst at the same time, the World
Trade Organization (WTO) asks members to conform to the standards set by the
agreement. Of course, states are involved in these organizations through consent
and they can choose to stay away; however, staying out of these organizations can
be a big disadvantage. Thus, states prefer to be a part of organizations like the WTO
or the EU for their own interest and allow these organizations to interfere with their
domestic system either directly or indirectly.

Secondly, the universalization of human rights and the rising number of inde-
pendent, non-governmental, monitoring organizations have started to impact the
internal matters of states. Organizations like Amnesty International and Human
Rights Watch have aided in increasing the awareness of human rights and states’
treatment towards human rights, and UN bodies and the European Convention of
Human Rights (ECHR) have set out obligations for states to promote human rights.
Despite the fact that some human rights norms have no obligatory nature and suffer
from a lack of enforcement, non-obligation of human right norms puts states in
tough situations in front of the international community,65 and as a result, influences
their internal acts.

63Beaulac, S. (2004). ‘The Westphalian Model in Defining International Law: Challenging
the Myth’, 8 Austl. J. Legal Hist. p. 181 http://heinonline.org/HOL/Page?handle=hein.journals/
ausleghis8&div=13&g_sent=1&collection=journals#185. Accessed on 07.08.2014).
64Hashm, S. H. (1997) ‘Introduction’ in S. H. Hashm (ed) State Sovereignty: Change and
Persistence in International Relations, Pensilvanya State University Press, p. 1.
65Ibid. p. 3.
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Thirdly, there is a growing consensus that state sovereignty does not preclude
external intervention. Inter and inner state conflicts and internal humanitarian crises
are often met with some form of action by members of the international community.
In the recent Crimea crisis, the UN, the EU and the US got directly involved;
states and international organisations such as the UN or the EU impose sanctions
on states in attempting to deal with certain humanitarian crises occurring within
states; and there is growing support in the international community for the concept
of ‘humanitarian intervention.’

Fourthly, many issues now force states to be interdependent. States need one
another on issues such as maximizing trade profits, protecting the environment or
providing a minimum standard of human rights. This, coupled with the impact of
globalization and liberalization, has lead the difference between the national and
the international to become blurry. Nowadays, states need to be part of international
agreements and organizations to both maximise and protect their benefits.

This impact on sovereignty makes it harder for a unified international legal
system to exist because international relations are now occurring in a faster and
more informal manner. The actors of international relations are not just states but
include, inter alia, international organizations and non-governmental organisations,
and the number of matters that each actor can act upon is wider because of this
dilution in the traditional definition of state sovereignty. Therefore, the role of states
in the international legal system is changing, and the actors of international law are
diversified.66

There are also other reasons why it does not seem possible for a single-handed or
a hierarchical international legal system to exist. To begin with, the idea overlooks
political reality. During the Cold War, it was believed that the polarized structure
of the world was hindering establishment of a hierarchical structure governed by
the UN. However, the rise of globalization, liberalism and the end of the East-
west polarization did not change the lack of hierarchy and coherence. In the new
era, the actors began competing with each other, tried to maximize their benefits
and attempted to create competing normative systems.67 Moreover, those who
believed that the UN Charter would be a world constitution overlooked the source
and nature of the Charter. The UN Charter was not derived from natural and
legitimate sociological processes like domestic constitutions. Furthermore, with the
exception of Article 103 of the UN Charter and its highly political and controversial
relationship with Security Council resolutions, the UN has no formal supremacy
over other international organizations or rules.68 Also, other international rules do
not take their legitimacy from the UN Charter. Therefore, the UN charter is not a
constitution or constitution-like document but a pivotal multinational treaty.

Moreover, despite globalization and rising interdependence, there are still impor-
tant economic, legal or social differences between different geographical regions.

66Koskenniemi, ‘Fragmentation of International Law?’, supra note 60, p. 557.
67Ibid. pp. 558–559.
68Ibid. p. 589.
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This prevents states from accepting similar norms about even universalised issues
such as human rights. In this regard, one should accept that as long as the world
does not become a more harmonized place sociologically, it is not likely to have
a worldwide, hierarchal and unified normative system. Thus one should embrace
the current structure of international order as well as the fragmented structure of
international law.

Therefore, as a result of this decentralized structure of international law, there
is no hierarchy or coherence between international courts and tribunals.69 This
lack of hierarchy and coherence had not drawn much attention until the late
20th, when the number of international courts and tribunals began to increase.
The rise of compulsory jurisdiction and the rapid growth in the number of courts
and tribunals has caused concerns about the uncoordinated multiplicity of judicial
dispute resolution options.70 Consequently, the possibilities of normative conflicts
or the overlapping jurisdictions of courts and tribunals have created ‘the fear of
chaos’ in international dispute resolution.

30.3.2 The Fear of Chaos

Due to its decentralized and horizontal nature, the international legal system is
constituted of uncoordinated norms and bodies. Treaties and organizations tend to
create or choose their own norms, procedures and dispute settlement means. These
so-called ‘self-regulated’ regimes apply their own set of rules without any formal
coherence with each other. In light of this nature, the recent rise in the creation
of international courts and tribunals without any formal connection to each other
has caused some anxieties. One scholar has even defined the uncoordinated and
incoherent aspects of the international legal system and the international courts
and tribunals as ‘anarchic.’71 Thus, possibilities of normative, jurisdictional and
jurisprudential conflicts between the uncoordinated courts and tribunals stand out
as main concerns. The former ICJ president Guillaume emphasized these concerns;

Overlapping jurisdiction also exacerbates the risk of conflicting judgments, as a given issue
may be submitted to two courts at the same time and they may hand down inconsistent
judgments. National legal systems have long had to confront these problems. They have
resolved them by, for the most part, creating courts of appeal and review. ( : : : ) The

69Mégret, F. (2012) International Law as Law, in Crawford, J., & Koskenniemi, M., (eds.), The
Cambridge Companion to International Law, Cambridge, pp. 69–73.
70Spain, A. (2013). International Dispute Resolution in an Era of Globalization, in Byrnes, A.,
Hayashi, M., and Michaelsen, C. (eds.) International Law in the New Age of Globalization,
Martinus Nijhoff, pp. 50–54.
71Spelliscy, S. (2001) ‘The Proliferation of International Tribunals: A Chink in the Armor’, 40
Colum. J. Transnat’l L., pp. 152–153.
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proliferation of international courts gives rise to a serious risk of conflicting jurisprudence,
as the same rule of law might be given different interpretations in different cases.72

Consequently, lawyers have questioned whether the rising number of interna-
tional courts and tribunals pose a threat to the international legal system.73 It
has been argued that different interpretations on similar rules might threaten the
perception of the existence of an international legal system and, if similar cases are
not solved in the same means constantly, ‘the very essence of a normative system of
law will be lost.’74 In this context, conflicting interpretations of courts and tribunals
might lead to the fragmentation of substantive international law and threaten the
credibility of international law and its unity. Moreover, different pronouncements by
courts and tribunals on the same issue of law might undermine the overall legitimacy
of the international legal system and be harmful to the reliability of international
adjudication.75 This could potentially make the enforcement of decisions more
problematic than ever. Former ICJ presidents76 and some authors77 have argued that
the proliferation also threatens the role of ICJ as a primary judicial organ of the UN.

In this regard, the possibility of two major problems can be identified. Firstly,
different international judicial bodies might produce different jurisprudences by
interpreting the same rule of law differently. Secondly, two different international
courts or tribunals might have jurisdiction on the same matter leading to different
judgments on the same case. These possible problems will be examined in light of
the aforementioned concerns by referring to some highly cited cases.

To begin with, international judicial bodies can interpret the same legal concepts
or rules differently since there is no formal system between the international
courts and tribunals or no stare decisis principle in international judicial dispute
settlement. This means neither a judicial body’s own previous decisions nor other
courts and tribunals pronouncements have binding force over a courts or tribunal’s

72Statement of Judge Gilbert Guillaume, President of the International Court of Justice, to the
UN General Assembly of 26.10.2000, http://www.icj-cij.org/court/index.php?pr=84&pt=3&p1=
1&p2=3&p3=1. Accessed on 07.08.2014.
73Spelliscy, ‘The Proliferation of International Tribunals: A Chink in the Armor’, supra note 71,
pp. 152–156.
74Charney, J.I. (1998) ‘The Impact on the International Legal System of the Growth of International
Courts and Tribunals’, 31 N.Y.U. J. INT’L L., p. 699 http://www.pict-pcti.org/publications/
PICT_articles/JILP/Charney.pdf. Accessed on 07.08.2014.
75Spelliscy, ‘The Proliferation of International Tribunals: A Chink in the Armor’, supra note 71,
pp. 152–156.
76Statement of Judge Stephen M. Schwebel, President of the International Court of Justice, to
the Plenary session of the General Assembly of the UN 26.10.1999. http://www.icj-cij.org/court/
index.php?pr=87&pt=3&p1=1&p2=3&p3=1&PHPSESSID. Accessed on 07.08.2014.; Statement
of Judge Gilbert Guillaume, President of the International Court of Justice, to the UN General
Assembly of 26.10.2000, http://www.icj-cij.org/court/index.php?pr=84&pt=3&p1=1&p2=3&p3=
1. Accessed on 07.08.2014.
77Abi-Saab, G. (1998). ‘Fragmentation or unification: some concluding remarks’ 31 NYUJ Int’l L.
& Pol, p. 791.
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decision. Consequently, it has been claimed that international law is facing danger
of fragmentation. To illustrate the reality of this danger, scholars and the former ICJ
presidents have cited some cases in which they claim this problem can be seen.

Perhaps the most cited example is the International Criminal Tribunal for the
Former Yugoslavia’s (ICTY) disagreement in the Tadic case with the ICJ’s previous
Nicaragua pronouncement on an aspect of state responsibility.78 In fact, this was
not the first time that the ICTY had taken a different position to the ICJ. In 1996,
while the ICJ stated, in its Nuclear Weapons advisory opinion, that an armed reprisal
during an armed conflict should comply with the principle of proportionality,79

in the Martic case the ICTY decided that armed reprisals are fully prohibited in
international law.80 Both bodies also took different approaches on the issue of
whether it is possible to examine the legality of UN Security Council resolutions.
While the ICJ avoided assessing of the legality of Security Council resolutions in
the Lockerbie case,81 in the Tadic case, the Appeal Chamber of the ICTY directly
examined the legality of its own creation, which was through a Security Council
resolution.82

As mention, the decision that has been constantly referred to by scholars as
well as by the former ICJ president Guillaume is the ICTY’s final judgement in
the Tadic case. In its final decision, the Appeal Chamber of the ICTY explicitly
referred to the ICJ’s Nicaragua decision and put forward a comprehensive analysis
of the ICJ’s jurisprudence.83 In Nicaragua, the ICJ had decided that the United
States had no responsibility for the acts of the ‘contras,’ the acts themselves had
violated international humanitarian law. In its reasoning, the Court stated that the
fact that the United States trained and financed the ‘contras’ was not ground for
its responsibility. According to the ICJ, in order to confer state responsibility, there
must have been ‘effective control’ over the specific operation in which the violation

78Prosecutor v Dusko Tadic, Judgement, Case No. IT–94–A-1, 15.07.1999. http://www.icty.org/
x/cases/tadic/acjug/en/tad-aj990715e.pdf. Accessed on 04.08.2014. (Hereinafter ‘Tadic’); Case
Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v US) (Mer-
its) ICJ rep. 14 1986. http://www.icj-cij.org/docket/files/70/6503.pdf. Accessed on 11.08.2014.
(Hereinafter ‘Nicaragua Case’)
79The Legality of Threat or Use of Nuclear Weapons, (Advisory Opinion) 1996 ICJ rep. 246, at
para 46. http://www.icj-cij.org/docket/files/95/7495.pdf. Accessed on 04.08.2014.
80The Prosecutor v. Milan Martic, Case No. IT-95-11-R61, T. Ch I, Decision on 08.03.1996, at
para 17. http://www.icty.org/x/cases/martic/tdec/en/960308.pdf, Accessed on 04.08.2014.
81Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of
America), (Judgement) 27.02.1998, at paras 39–41. http://www.icj-cij.org/docket/files/89/7249.
pdf. Accessed on 04.08.2014.
82The Prosecutor v. Dusko Tadic, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, Case No. IT-94-1, A.Ch., 2 October 1995, para. 20, http://www.icty.org/x/cases/tadic/
acdec/en/51002.htm. Accessed on 04.08.2014.
83Tadic, supra note 82, para. 99–145.
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was committed.84 The ICTY disregarded the ICJ’s ‘effective control’ test by finding
its reasoning unpersuasive. The ICTY stated that, at least for organized military
groups, it was sufficient to have ‘overall control.’85 This approach broadened the
scope of responsibility with respect to states’ extraterritorial activities compared to
the ICJ’s jurisprudence. In its Celebici decision, the ICTY explicitly stated that no
hierarchical relationship existed between the ICTY and the ICJ, and therefore, the
Court stressed that the ICTY is not bound by the ICJ’s jurisprudence.86

Another example that has frequently been used to point out the ‘danger of
fragmentation’ is the European Courts of Human Rights’ (ECtHR) judgement in
the Loizidou v. Turkey case.87 In that case, the ECtHR discussed the validity of the
reservations Turkey made in its declaration accepting the compulsory jurisdiction
of the Court. Turkey argued the validity of its reservations under articles 26 and 45
of the Convention. These two articles correspond to article 36 of the ICJ Statute.
An exactly similar situation has never arisen before the ICJ; however, in one of its
advisory opinions, the ICJ stated that if any reservation were compatible with the
object and purpose of the related convention, a reserving state would still be a party
to the convention. Moreover, the Court pointed out that each reservation should
be tested on its own standpoint.88 However, in its Loizidou judgement, the ECtHR
emphasized that it has a different legal nature to the ICJ:

( : : : ) unlike the Convention institutions, the role of the International Court is not exclusively
limited to direct supervisory functions in respect of a law-making treaty such as the
Convention. Such a fundamental difference in the role and purpose of the respective
tribunals, coupled with the existence of a practice of unconditional acceptance ( : : : )
provides a compelling basis for distinguishing Convention practice from that of the
International Court.89

The ECtHR found Turkey’s reservation impermissible by stating that provisions
of the Convention should ‘be interpreted and applied so as to make its safeguards
practical and effective.’90 The ECtHR decision differed from the ICJ’s jurisprudence
and took a more restrictive interpretation regarding reservations whilst pointing out
the different nature of Convention and the ECtHR to the ICJ.

84Nicaragua Case, supra note 78, para. 114–115.
85Tadic Case, supra note 82, para. 137.
86The Prosecutor v. Zdravko Mucic et al. (‘Celebici Case’), (Decision), Case No. IT-96-21-
A, A.Ch., 20.02.2001, http://www.icty.org/x/cases/mucic/acjug/en/cel-aj010220.pdf. Accessed on
04.08.2014.
87Loizidou v. Turkey, Preliminary Objections, Decision of 23.03.1995, http://hudoc.echr.coe.int/
sites/eng/pages/search.aspx?i=001-57920#"itemid":["001-57920"]. Accessed on 04.08.2014.
88Reservations to the Convention on the Prevention and Punishment of the Crime of Geno-
cide (Advisory Opinion), 28.05.1951, at para. 26, http://www.icj-cij.org/docket/files/12/4283.pdf.
Accessed on 04.08.2014.
89Loizidou v. Turkey, supra note 87, para. 84–85.
90Ibid. para.72.
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The second possible problem with the ‘uncoordinated proliferation’ is that
different international courts and tribunals might have jurisdiction on the same
matter, possibly leading to two or more judicial bodies making different decisions
on the same issue. This potentially peculiar situation might endanger the legitimacy
and enforceability of both verdicts. The Swordfish Case has been used as an example
of this situation.91 In the Swordfish case, Chile had closed its ports to the ships of the
EU Member states and impeded EU vessels’ imports to Chile. The EU claimed that
the act had violated both UNCLOS rules and the GATT. Therefore, the disagreement
came before both of the ITLOS and a WTO panel. 92 However, these processes were
both suspended due to a peaceful agreement taken between the involved states. This
case exemplifies that the same type of situation may arise in the future. Whilst the
WTO panel and the ITLOS would be applying different sets of rules and assessing
the cases from different perspectives, the possibility of jurisdictional conflicts and
different decisions being made still caused concerns.

All these cases are used to exemplify the risks of conflicting jurisprudences and
jurisdictions of the courts and tribunals. It has been claimed that situations like these
can harm confidence in the courts and tribunals, the coherence of the system as a
whole and the legitimacy of the specific tribunal.93 These concerns have some valid
points, however, it is questionable whether the situation is as dramatic as described
by the aforementioned writers. Is the danger as big as the former ICJ presidents
described? Do we need to have ‘second thoughts’ when establishing new courts
due to ‘proliferation’ concerns? The authors of the article believe that the complex
adaptive properties of the international legal system might dispel these concerns.

30.4 Considering International Courts and Tribunals in the
Context of Complex Adaptive Systems: Dispelling
the Fears Regarding ‘Uncoordinated Proliferation’

As explained, the ‘uncoordinated proliferation’ of international courts and tribunals
has led to some anxieties among international law scholars. Former ICJ presidents
and some authors have stated that the ‘unity’ and ‘coherence’ of international law

91Oellers-Frahm, K. (2001). ‘Multiplication of International Courts and Tribunals and Conflicting
Jurisdiction – Problems and Possible Solutions’, 5 Max Planck 68 UNYB, p. 86. http://www.mpil.
de/files/pdf1/mpunyb_oellers_frahm_5.pdf. Accessed on 04.08.2014.
92See generally. Stoll, T. (2002). ‘The Swordfish Case: Law of the Sea v. Trade’, 62(1)–(2) ZAÖRV,
pp. 21–36.
93Spelliscy, ‘The Proliferation of International Tribunals: A Chink in the Armor’, supra note 71,
pp. 168–172.

http://www.mpil.de/files/pdf1/mpunyb_oellers_frahm_5.pdf
http://www.mpil.de/files/pdf1/mpunyb_oellers_frahm_5.pdf


30 The Uncoordinated Proliferation of International Courts and Tribunals. . . 333

and international courts and tribunals might be threatened by the ‘proliferation.’94

However, it is very doubtful whether unity or coherence has ever existed in the
international legal system. If the words ‘unity’ and ‘coherence’ refer to a formal
structure that has been designed and governed by rules and a set of bodies that
have a definite hierarchical relationship, this type of a ‘unity’ or ‘coherence’ have
never existed in the international legal system. On the other hand, if the words are
intended to refer to a united mind, where all the parties have a similar approach and
understanding towards the international legal system, this is also hard to find.

According to Frahm, the real hazard is to the ‘consistency’ and ‘cohesiveness’
of international law rather than to its ‘unity.’ He describes ‘consistency’ and
‘cohesiveness’ as the application and interpretation of international rules on the
basis of legitimacy and formal standards.95 However, it is also doubtful whether
this kind of consistency and cohesiveness has ever existed.96 In terms of substantive
rules of international law, there are only a limited set of rules that have been
universalized, namely erga omnes obligations and jus cogens rules.97 There is also
no uniformity in the procedural rules of the international institutions and bodies.
Moreover, the relationship between the coherence of international law and its
legitimacy is not linear. Therefore, the unity and coherence of international law is
more likely an academic idea rather than a political reality.98

In this regard, approaching the international legal system as a complex adap-
tive system allows one to better understand and assess the current structure of
international courts and tribunals. This approach also leads to a better under-
standing regarding any future reforms. Thus, it shall be argued that international
adjudicative bodies are more efficient as they become more compatible with the
complex adaptive structure of the international legal order. Moreover, considering
the aforementioned anxieties through the lens of complex adaptive systems theory
enables further assessment to be made regarding these concerns.

To begin with, fear of a chaotic system due to uncoordinated proliferation and
fragmentation seems unwarranted since the international legal system exists in
the edge of chaos because of its dynamical, complex and decentralized nature.
‘Seeking ‘the edge of chaos’ is not seeking disorder or randomness but the right
balance between order and flexibility. This perspective should give pause to lawyers,
generally critical of fragmentation and decentralization, and intuitively in search

94Guillaume, G, (1995). ‘The Future of International Judicial Institutions’, 44 ICLQ, p. 862.
http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=1519888&fileId=
S0020589300058358. Accessed on 04.08.2014.
95Oellers-Frahm, ‘Multiplication of International Courts and Tribunals’, supra note 91, p. 73.
96Dupuy, P. (1998). ‘The Danger of Fragmentation or Unification of the International Legal System
and the International Court of Justice’ 31 N.Y.U. J. Int’l L. & Pol., p. 792, http://www.pict-pcti.
org/publications/PICT_articles/JILP/Dupuy.pdf. Accessed on 11.08.2014.
97Ibid. pp. 794,795.
98Koskenniemi, ‘Fragmentation of International Law?’, supra note 60, p. 558.
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of order and central authority’.99 International law is derived from a pragmatic
point of view. It does not have a constitution to reflect the common purpose of
states or humanity. A higher organ, acting in a systematic manner, has not created
international law. Instead, international law is created by several international
agreements that cover different legal issues and different actors. If one uses the
terminology of complex adaptive system theory to describe this, international law,
as an outcome of the international legal system, is created and affected by the non-
linear relationships of various heterogeneous actors, which have many different
aims and interests. Therefore, the purpose of international courts and tribunals is
not to maintain the coherence of international law, but to fulfil the roles that are laid
out in their specific mandates. International actors are free to accept their jurisdiction
as they please.

If a state or another actor needs to refer to an international judicial body at any
point, it has total freedom to do so from the beginning.100 Of course, if actors
A and B bring their case before different courts at the same time, this might
create conflicting interpretations on the same issue. However, international courts
or tribunals either have a different ratione materiae, ratione loci or set of rules
to apply. Thus, whilst different branches of international law will overlap, this
does not make their perspectives the same.101 Kingsbury argues that ‘the law and
practice concerning provisional measures in international tribunals is somewhat
chaotic ( : : : )’ by exemplifying the different approaches of the ICJ, the ECtHR,
the Inter-American Court of Human Rights and the ITLOS.102 On the face of
it, the anxiety regarding conflicting jurisprudences seems to be valid. However,
international judicial bodies have different legal perspectives, mandates, subject
matters and jurisdictions. In other words, they also reflect the heterogeneity of
international legal order. Therefore, if the same matter goes to different bodies at the
same time, each one of these bodies will apply a different set of rules and interpret
the law according to their own mandates, traditions and aims.

The ICTY Trial Chamber stressed this issue while it was considering whether
the ICTY should follow the ICJ’s jurisprudence. The Chamber stated that while the
ICJ examined the state’s responsibility, the ICTY was examining the individual’s

99Pauwelyn, ‘At the Edge of Chaos?’, supra note 16, p. 381.
100Reed, L. (2002)., ‘Great Expectations: Where Does the Proliferation of International Dis-
pute Resolution Tribunals Leave International Law’, 96 AJIL, p. 229 http://heinonline.org/
HOL/Page?handle=hein.journals/asilp96&div=26&g_sent=1&collection=journals#231. Accessed
on 04.08.2014.
101Pauwelyn, J. (2004). ‘Bridging Fragmentation and Unity: International Law as a Universe of
Inter-Connected Islands’, 25 Mich. J. Int’l L. 904. http://heinonline.org/HOL/Page?handle=hein.
journals/mjil25&div=33&g_sent=1. Accessed on 04.08.2014.
102Kingsbury, B. (1999). ‘Foreword: Is the Proliferation of International Courts and Tribunals
a Systemic Problem?’, 31 N.Y.U. J. INT’L L. & POL., pp. 684,685. http://www.pict-pcti.org/
publications/PICT_articles/JILP/Kingsbury.pdf. Accessed on 04.08.2014.
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acts and responsibility. Thus, it rejected the existence of any real contradiction.103

The Vienna Convention on the Law of Treaties104 already provides a basic set of
rules to settle normative conflicts between treaties, such as lex specialis and lex
posterior. In terms of jurisdictional conflicts, as long as courts and tribunals stay
within their competence and apply traditional international legal reasoning, lack of
formal unity or coherence does not pose a threat to the international legal order.105

In addition, since none of the previous international court and tribunal decisions are
formally binding, even for the same body, it is peculiar to expect jurisprudence not
to conflict.

Moreover, due to the complex properties of the international legal system,
establishment of a systematic and formal uniformity seems unlikely. This, however,
does not pose a threat to the entire judicial system of international law. A totally
fragmented system is unlikely because of the network connectivity and feedback
loops present in the international legal system. Even if the sets of rules that courts
and tribunals apply differ from one another, they are all part of the same root,
international law. As Chaney states, international courts and tribunals generally have
the same understanding about the core areas of international law.106 There is no
legitimate reason to claim that the international courts and tribunals will split up
from the fundamental principles of international law. Therefore, the decentralized
structure of international courts, tribunals and laws does not necessarily mean that
the system is a totally fragmented one.

In addition, the inter-judicial dialogue between international courts and tribunals
and between these bodies and national courts is growing. ‘The cases of institutional
interactions typically involve the flow of information. Treaty and administrative
bodies exchange information, both formally and informally, on shared substantive
issues. They share reviews and lessons learned regarding their functioning and
frequently consult each other on administrative or legal issues that arise.’107 Despite
the fact that international courts and tribunals are not bound by their own decisions
or the decisions of others, they have the tendency to cite both it their judgements.
This does not mean that courts and tribunals will follow one another’s jurisprudence,
but this evidences that they recognize one another’s perspective. This is one of
the instances of feedback loops present in international adjudication. The ICTY’s
approach in the Tadic case is a perfect example of this. Whilst the ICTY did
not follow the ICJ’s jurisprudence, it took it into consideration, discussed it and

103The Prosecutor v. Zigic et al. ‘Decision on the Defence “Motion regarding Concurrent
Procedures before International Criminal Tribunal for the Former Yugoslavia and International
Court of Justice on the Same Questions’, Case No. IT-98-30/1, T.Ch., 5 December 2000. http://
www.icty.org/x/cases/kvocka/tdec/en/01205JN114797.htm. Accessed on 04.08.2014.
104Vienna Convention of the Law of Treaties (1969).
105Buergenthal, T. (2001). ‘Proliferation of International Courts and Tribunals: Is It Good or Bad?’
14 Leiden Journal of International Law 267, p. 273.
106Charney, ‘The Impact on the International. Legal System’, supra note 74, p. 699.
107Kim, ‘International environmental law as a complex adaptive system’, supra note 22, p. 11.

http://www.icty.org/x/cases/kvocka/tdec/en/01205JN114797.htm
http://www.icty.org/x/cases/kvocka/tdec/en/01205JN114797.htm


336 O. Uraz and F. Makhzoum

reasoned why the ICTY would follow a different path. Nowadays, international
courts and tribunals are cognisant of one another’s views and decisions. Moreover,
national courts have been citing international courts and tribunals’ views and
application of the law more than ever.108 Perhaps the most striking example of this
was the citation of an ECtHR decision by a United States Court.109

One should accept that international legal system is a pluralist one. There is
diversity in the choices and approaches of different actors but, as stated above, the
difference between the normative systems of the international law bodies and the
difference in their interpretations and the interpretations of courts or tribunals only
indicates a lack of formal hierarchy, but not a chaos or hazard in the system. As
Burke-White puts it;

( : : : ) the pluralist conception of the international legal system recognizes – and possibly
thrives on – the diversity of the system. A wide range of courts will interpret, apply, and
develop the corpus of international law. States will face differing sets of obligations that
may even be interpreted differently by various tribunals and may at times conflict. Possibly
most significantly, national and international legal processes will interact and influence one
another, resulting in new hybrid procedures, rules, and courts. Yet, these developments will
occur within a common system of international law engaged in a constructive and self-
referential dialogue ( : : : )110

Burke-White’s comment covers some complex properties of the international
legal system and international adjudication such as the diversity of the actors, laws
and institutions; the decentralized composition of the system; and the non-linear
interactions.

His comments also put forth another important complex property of the inter-
national legal system and international courts and tribunals. Similar to other
decentralized systems, the international legal system has self-organization qualities
that ‘have emerged through the interaction of its constituent components.’111

‘Centralized institutions ( : : : ) run counter to the principle of requisite variety, lack
sufficient flexibility, and inhibit random mutations. On the contrary, decentralized
institutions ( : : : ) have diverse components and are constantly changing through
self-organization.’112 Approaching the international legal system as a complex
adaptive system allows us to better understand how the system generally operates,
as a self-organizing system that is built up of many interacting actors, treaties,
laws and institutions. It allows order to appear in the absence of any higher
institution or power specifically designed to provide it. This therefore leads to a

108Burke-White, W. (2004). ‘International Legal Pluralism’, 25 MIJL, p. 972. https://
www.law.upenn.edu/cf/faculty/wburkewh/workingpapers/25MichJIntlL963(2005).pdf. Accessed
on 04.08.2014).
109Ibid. p. 972; Lawrence v. Texas, 539 U.S. 558, 573 (2003).
110Burke-White, ‘International Legal Pluralism’, supra note 108, p. 978.
111Pauwelyn, ‘At the Edge of Chaos?’, supra note 16, p. 379.
112Kim, ‘International environmental law as a complex adaptive system’, supra note 22, p. 17.
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complex adjudicative structure and adjudicative institutions that also exhibit self-
organizational properties.

International courts and tribunals emerge from a series of minor or major histor-
ical events. Despite the fact that international courts and tribunals are individually
designed by humans rather than having transpired organically, the underlying rea-
sons for their establishment are the many complex social and political interactions.
Thus, there are certain indicators that international law and adjudication exhibits the
same self-organized nature of the international legal system.

The first indicator of this self-organized nature is that, in some areas of inter-
national law such as international investment law or international environmental
law, a substantive framework has not arisen from institutional decision-making or
a central international agreement, but has arisen instead from several multilateral
and bilateral agreements.113 ‘The overall structure has incrementally evolved from,
and is continuously shaped and reshaped by, the numerous decentralized decisions
taken within individual institutions and the interaction effects arising therefrom.’114

As a result, the system itself creates a decentralized and flexible dispute settlement
understanding. Therefore, several different institutions and adjudicative and quasi-
adjudicative bodies determine the substantive normative standards of these fields of
international law. Of course, this set-up is not operative for some other fields of law
such as human rights law or international criminal law since their normative nature
does not feasibly lend itself to such a structure.

The second indicator is that multilateral regimes and their dispute settlement
mechanisms have developed over time through trial and error.115 Therefore, sub-
stantive laws, institutional powers, and jurisprudences have evolved through the
agreements of several different actors in response to changes in the international
legal system. To illustrate, the normative context of international criminal law has
changed constantly over time. It is clear that the jurisprudence, substantive law and
the structure of international criminal courts and tribunals (such as the Nuremberg
Tribunal, ICTY, ICTR and ICC) are different from each other.116 In this sense,
the network connectivity of feedback leads to changes in the system. It does not
matter that the change is deliberately imposed by parties rather than by an organic
emergence. This is because various parties of the international community would
have responded to feedbacks that they received from the system, and thus felt
the need for a change in order to make the system more effective and stable. In
other words, the parties did not create laws artificially but, instead, norms emerged
from the societies and their interactions. For example, the concept of genocide

113See. Pauwelyn, ‘At the Edge of Chaos?’ supra note 16; Kim, ‘International environmental law
as a complex adaptive system’ supra note 22.
114Kim, ‘International environmental law as a complex adaptive system’, supra note 22, p. 13.
115Bodansky, D. and Diringer, E. (2010). The evolution of multilateral regimes: implications for
climate change. Arlington: Pew Center on Global Climate Change.
116Cryer, R. et al., (2010). An Introduction to International Criminal Law and Procedure, Second
Edition, Cambridge.
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was introduced to law only after World War II117 and the nexus between crimes
against humanity and war was removed from substantive law only after the system
identified that there was no need for a war to be occurring in order for a crimes
against humanity to be committed.118

The third indicator of this self-organization is that, ‘more subtle and policy-
driven changes in existing law may arise through the process of interpretation
reflecting the notion that treaties are living instruments that should be interpreted in
light of contemporary conditions. Article 31(3)(c) of the 1969 Vienna Convention
on the Law of Treaties provides a powerful means in this regard. It requires that
the interpreter of a treaty takes into account any relevant rules of international
law applicable in relationships between the parties, and it may include other
treaties, customary rules, or general principles of law. This dynamic approach to
interpreting treaties provides additional adaptiveness in a way that builds a more
coherent system.’119 In fact, international courts and tribunals do not have the
formal capacity to create or amend international law. However, it is certain that
their interpretations on norms, in light of contemporary conditions, have an impact
on both the development and creation of law (particularly customary international
law).120 There are some examples of this in international law’s history such as the
introduction of erga omnes obligations by the ICJ121 or the emergence of the margin
of appreciation doctrine in the jurisprudence of the ECtHR.122 Thus, substantive law
and the application of norms might be interpreted and re-interpreted by adjudicative
bodies in order to adapt them to a current situation, and an emerging norm might
have an impact on another actor, institution and the international legal system as a
whole.

In light of all this, it can be argued that international adjudicative bodies should
be designed to be more adaptive and flexible in order to be more efficient in a system
that has complex properties. A complex adaptive system itself utilizes more adaptive

117Lemkin, R. (1944) Axis Rule in Occupied Europe: Laws of Occupation – Analysis of
Government – Proposals for Redress., Washington, D.C.: Carnegie Endowment for Inter-
national Peace.; Convention for the Prevention and Punishment of the Crime of Geno-
cide, adopted Dec.9, 1948, 78. U.N.T.S. 277 (entered into force Jan. 12,1951) (hereinafter
‘Genocide Convention’). https://treaties.un.org/doc/Publication/UNTS/Volume%2078/volume-
78-I-1021-English.pdf. Accessed on 21.08.2014.
118Cryer et al., An Introduction to International Criminal Law and Procedure, supra note 116.
119Kim, ‘International environmental law as a complex adaptive system’, supra note 22, p. 15.
120Merrills, J. (1993) The Development of International Law by the European Court of Human
Rights 2nd ed. Manchester University Press; Charney, J. (1998). ‘Impact on the International
Legal System of the Growth of International Courts and Tribunals’, 31 NYUJ Int’l L. & Pol.;
Lauterpacht, H. (1982).(ed.), The development of international law by the international court,
Cambridge University Press.
121Tams, C., and Tzanakopoulos, A. (2010). ‘Barcelona traction at 40: the ICJ as an agent of legal
development’, 23 Leiden Journal of International, pp. 781–800.
122Council of Europe, ‘Margin of Appreciation’, Para 1. http://www.coe.int/t/dghl/cooperation/
lisbonnetwork/themis/echr/paper2_en.asp. Accessed on 07.03.2014.
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institutions and shows resilience against rigidly designed ones. In this regard, it is
not necessarily important whether international adjudicative institutions are orga-
nized around a single multilateral treaty, a central international organization, or by
many different elements. What is important is whether adjudicative institutions and
bodies are sufficiently flexible and are able to react to changes in the international
order and legal system.

In this context, Kim and Mackey ask an important question while discussing the
complexity of international environmental law; ‘each treaty or institution may be
capable of learning from the experiences of its state members in applying negotiated
rules, but what about the system of treaties and institutions as a whole?’123 This
question is also valid for this article and is the underlying reason as to why
the international legal system and international law and adjudication have been
considered together. International law and adjudication coevolves with international
relations and the international legal system in order to respond to feedbacks and
the interactions of its social environment and to be able to solve problems more
effectively. Of course, as exemplified in the following paragraphs, the adaptive
capacity of different international institutions and adjudicative bodies varies since
their legal aims and norms are different. However, in general, claiming that there is a
completely distinct institution or legal framework to the all parts of the international
legal system is not accurate. A change in international law or the legal order can have
an impact on other actors and institutions. Disagreements on international labour
law issues between the US and China might have an impact on the substance of an
international investment agreement, and the emergence of a concept in international
environmental law can affect international human rights or international trade law
jurisprudences.

Fear of an inefficient system due to fragmented international law and the
uncoordinatedly proliferated courts and tribunals appears to be an inaccurate
consideration in the light of complex adaptive systems theory. The proliferation of
institutions and their decentralized nature in the international legal system does not
necessarily imply anarchy or chaos. On the contrary, in a complex adaptive system,
more centralization can have negative impacts on the adaptation capacity of the
institutions and laws, as well as on their effectiveness.

The ICJ and the ITLOS might be the best examples of adjudicative results
stemming from ‘deeply pathological regimes riddled with birth defects in need
of drastically more coherence and structure’124 The establishment of these inter-
national courts and tribunals was an outcome of the idea of controlling the
system using a top-to-bottom approach and creating a unified international dispute
understanding. The premise of the ICJ was for it to be a ‘world court’ under the
organization of the UN, with the capacity to solve any type of disagreement between
its parties. However, to date, only 71 states have recognized the jurisdiction of the
Court as compulsory, and most of these states have made many reservations to their

123Kim, ‘International environmental law as a complex adaptive system’, supra note 22, p. 15.
124Pauwelyn, ‘At the Edge of Chaos?’, supra note 16, p. 381.
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declarations.125 The caseload of the court has always been an issue; the ICJ has only
heard 2.4 cases per year since its establishment.126 In addition, the implementation
of the Court’s judgments has proved to be problematic in cases such as Tehran
Hostages127 or Nicaragua.128 In a similar vein, the ITLOS has suffered from very
comparable problems. While it was created by the mandate of the United Nations
Conference on the Law of the Sea, it has been referred to rarely; only 22 cases have
ever been submitted to the ITLOS, of which most are in regards to prompt release
or provisional measures.129

Comparatively, when adjudicative regimes are more decentralized and flexible,
they become more efficient and successful in terms of their caseload and their
ability to solve the disputes. For instance, the ECtHR is also an outcome of a
pivotal multinational treaty like ITLOS. However, certain adaptive properties of the
ECtHR make it much more effective in terms of caseload and the enforcement of
its decisions. For example, in response to feedbacks from the system, parties of
the ECHR constantly amend law via protocols to make the court more effective.
Moreover, the ECtHR has developed an important jurisprudence, the so-called
‘margin of appreciation’ doctrine. This doctrine refers to ‘the space for manoeuvre
that the Strasbourg organs are willing to grant national authorities, in fulfilling their
obligations under the Convention.’130 It allows the ECtHR to take into account the
fact that the Convention will be interpreted differently in different member states
due to their varying judicial and sociological structures and public interests. Today,
the ECtHR is accepted as being one of the most efficient international courts.

In the some other areas of international law, complex and adaptive properties
are more prominent. For example, in international investment law, thousands of
treaties, customary laws, national laws, agreements and arbitration awards co-exist
without a central mechanism or multinational treaty controlling the system.131 This
decentralized structure and constant interaction between various actors enables the

125Declarations Recognizing the Jurisdiction of the ICJ as Compulsory, http://www.icj-cij.org/
jurisdiction/?p1=5&p2=1&p3=3. Accessed on 07.08.2014.
126Cases Section, International Court Of Justice, (7.08.2014). http://www.icj-cij.org/docket/index.
php?p1=3, Accessed on 11.08.2014.
127United States Diplomatic and Consular Staff in Tehran (USA v. Iran) (Judgement), the
ICJ (1980), http://www.icj-cij.org/docket/files/64/6291.pdf. Accessed on 11.08.2014. (Hereinafter
‘Tehran Hostages case’).
128Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v US) (Merits) ICJ rep. 14 1986. http://www.icj-cij.org/docket/files/70/6503.pdf (Accessed on
11.08.2014) (Hereinafter ‘Nicaragua Case’).
129The List of Cases, International Tribunal for the Law of the Sea (7.08.2014). http://www.
itlos.org/index.php?id=35. Accessed on 11.08.2014.; See generally, Born, G., (2012). ‘A New
Generation of International Adjudication’, 61 Duke Law Journal.
130Council of Europe, ‘Margin of Appreciation’, Para 1. http://www.coe.int/t/dghl/cooperation/
lisbonnetwork/themis/echr/paper2_en.asp. Accessed on 07.03.2014.
131See. Pauwelyn, ‘At the Edge of Chaos?’, supra note 16.

http://www.icj-cij.org/jurisdiction/?p1=5&p2=1&p3=3
http://www.icj-cij.org/jurisdiction/?p1=5&p2=1&p3=3
http://www.icj-cij.org/docket/index.php?p1=3
http://www.icj-cij.org/docket/index.php?p1=3
http://www.icj-cij.org/docket/files/64/6291.pdf
http://www.icj-cij.org/docket/files/70/6503.pdf
http://www.itlos.org/index.php?id=35
http://www.itlos.org/index.php?id=35
http://www.coe.int/t/dghl/cooperation/lisbonnetwork/themis/echr/paper2_en.asp
http://www.coe.int/t/dghl/cooperation/lisbonnetwork/themis/echr/paper2_en.asp


30 The Uncoordinated Proliferation of International Courts and Tribunals. . . 341

law to constantly adapt itself in reaction to the needs of all the components.132

Of course, the very nature of this field of international law is different. It would
not be suitable to create an international investment law like dispute settlement
understanding for international human rights, international criminal law or the law
of the sea since these fields require different approaches regarding their institutions
and some of their significant norms are not flexible. Nonetheless, it still seems vital
to make these laws and institutions as adaptive as possible to the complex nature of
the international legal system in order to make them more efficient.

Nevertheless, this varied nature of the various international adjudicative bodies is
a natural consequence of the fact that the international legal system operates in the
edge of chaos and is constantly seeking the perfect balance between order and flex-
ibility. Parties of international adjudication are looking to maximize their interests
and gain more control over dispute settlement processes. At the same time, there is
a need for order and predictability in the international legal system to avoid chaos.
Thus, whilst some international adjudicative bodies can strike this balance such
as the WTO dispute settlement mechanisms or ICSID arbitrations, international
bodies, like the ITLOS, which try to create a rigid top-to-down mechanism, suffer
from stagnation and deadlock. As it is stated by Pauwelyn ‘resilience of the system
questions the absolute need for a controlling multilateral institution or dramatically
more centralization’133 Therefore, in terms of international legal system and its sub-
part international adjudication, seeking to continue operating in the edge of chaos is
more effective and sustainable in the long run.

In light of the above analysis, the benefit international law and adjudication
gains from highlighting the complex adaptive properties of the international legal
system can be seen. Despite the fact that the international legal system has a
fragmented structure in terms of its institutions and norms, it is not a completely
chaotic, randomly organized collection of norms and institutions. On the contrary,
this decentralized composition of norms and institutions creates a more flexible
and effective system for the interactions between equally sovereign independent
states and between them and other actors of international relations. ‘Change in
social systems is very often the specific intent of human intervention, in which case
knowing how the system responds to change should be an important factor in the
design of the instrument of change.’134 Given this, international law and its courts
and tribunals should be designed around the complex adaptive system properties of
the international legal system.

As Belcher emphasises, ‘in the consideration of the agents that comprise the legal
system where a legal reform program can go awry – most commonly as an error
of exclusion as there are numerous secondary and tertiary interested parties that

132Alvarez, J. (2009). ‘A BIT on Custom’, 42 New York University Journal of International Law
& Policy, p. 80.
133Pauwelyn, ‘At the Edge of Chaos?’, supra note 16, p. 378.
134Ruhl, ‘Law’s Complexity’, supra note 5, p. 891.
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are frequently overlooked during reforms.’135 ‘Law, as a complex adaptive system,
coevolves with the social systems it aims to regulate, and thereby induces changes
on itself. ( : : : ) therefore, the theory of law’s complexity counsels us to design law
to think like a complex adaptive system.’136 Thus, various agents and possibilities
should be considered when international law is designed. To this end, organizational
ties should be strengthened, such as the duty to cooperate and coordinate among
treaty bodies or other institutional entities. Moreover, international courts and
tribunals both in terms of their procedures and jurisprudence should search for the
right balance of stability and flexibility.

For a long time, international lawyers have complained about the weak nature
of the international judiciary.137 Therefore, it is somehow peculiar to witness these
‘proliferation’ discussions. The ‘proliferation’ of international courts and tribunals
is not a real danger, but instead an opportunity to strengthen the international
legal system. As Buergenthal states ‘the proliferation of international tribunals with
specialized and regional competence has in recent decades enabled governments
to experiment with and observe the effects of international adjudication involving
states and their acceptance of the jurisdiction of international tribunals.’138 In this
sense, the complex adaptive properties of the international legal system indicates
that different ideas and experiments are not a hazard for international law, but an
opportunity to improve normative systems or to create better ones.
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