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Abstract On 6 September 2012, the Governing Council of the ECB took decisions
on a number of technical features regarding the Eurosystem’s outright transactions
in secondary sovereign bond markets (OMT). This decision was challenged in the
German Federal Constitutional Court (GFCC). In its seminal judgment of
14 January 2014, the GFCC expressed serious doubts about the compatibility of
the ECB’s decision with EU law.

It admitted the complaints and petitions even though actual purchases had not
been executed and the control of the acts of an organ of the EU is, in principle, not
the task of the GFCC. As justification for this procedure, the court resorted to its
judicature on a reserved “ultra vires” control and the defence of the “constitutional
identity” of Germany. In the end, however, the court referred the case to the
European Court of Justice (ECJ/CJEU) for preliminary rulings on several questions
of EU law. In substance, the German court assessed OMT as an act of economic
policy beyond the competences of the ECB. Furthermore, it judged OMT as a
monetary financing of sovereign debt prohibited by EU primary law. The defence
of the ECB (the disruption of the monetary policy transmission mechanism) was
dismissed as “irrelevant”. Finally, the court presented a way for a compromise by
an interpretation of OMT which was in conformity with EU.

Both the procedure and the findings of this judgment were harshly criticised not
only by many economists but also by the majority of legal scholars. This criticism
is, by and large, convincing in view of the admissibility of the complaints. It is also
questionable whether the referral to the ECJ/CJEU was indicated. The arguments of
the court are, however, conclusive with regard to the transgression of competences
by the ECB, and—to somewhat lesser extent—with regard to the monetary debt
financing.

This essay uses reflections of HELMUT SIEKMANN and VOLKER WIELAND (2014a) and HELmUT
SiEKMANN and VoLKER WIELAND (2014b) as a starting-point. They are considerably intensified
and enlarged. All references are new
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1 Introduction

In the course of the crisis, the European Central Bank (ECB) has acted several times
to support the EU Member States and banks in financial distress: Covered Bonds
Programmes,' Securities Market Programmes (SMP),? and Long Term Refinancing
Operations (LTRO).” These measures were accompanied by a substantial lowering
of the quality standards for the (outright) purchase of securities or for accepting
them as collateral,* and by allowing national central banks to provide liquidity to
basically insolvent banks in their home countries through the granting of “Emer-
gency Liquidity Assistance” (ELA). Although, in applying these measures, a
substantial amount of sovereign debt from selected Member States was purchased
and a major part of the banking system was protected from bankruptcy, the public
outcry was relatively mild® and the judiciary did not object in substance.® This
changed with the announcement of another newly-designed measure.

Despite these measures, the interest rates for the bonds of various euro-area
Member States rose sharply in the summer of 2012. It was at this time that the
President of the ECB made the statement that subsequently became so famous:

'ECB/2009/16, Official Journal 2009/L 175/18; ECB/2011/17 Official Journal 2011/L 297/70.

2 Decision of the European Central Bank of 14 May 2010 establishing a securities markets
programme (ECB/2010/5), Official Journal 2010/L 124/8.

* Two longer-term refinancing operations provided about one trillion euro to commercial banks at
favourable interest rates for 3 years, ECB press release of 8§ December 2011.

* For example, the decision of the European Central Bank of 6 May 2010 on temporary measures
relating to the eligibility of marketable debt instruments issued or guaranteed by the Greek
Government ECB/2010/3, Official Journal of 11 May 2010, L 117/102; the decision of the
European Central Bank of 31 March 2011 on temporary measures relating to the eligibility of
marketable debt instruments issued or guaranteed by the Irish Government ECB/2011/4, Official
Journal of 8 April 2011, L 94/33; the decision of the European Central Bank of 7 July 2011 on
temporary measures relating to the eligibility of marketable debt instruments issued or guaranteed
by the Portuguese Government ECB/2011/10, Official Journal of 12 July 2011, L 182/31; for
further examples, see HELMUT SIEKMANN (2013a, p. 113 at footnote 55).

3 Critical, see MARTIN SEIDEL (2010); MARTIN SEIDEL (2011); supporting, or at least not questioning,
the “unconventional” measures: CHRISTOPH HERRMANN (2010Db).

SGFCC, judgment of 7 May 2010, BVerfGE [Reports of judgements of the Federal Constitutional
Court] 125, 385 et seq.; judgment of 7 September 2011, BVerfGE 129, 124 (128 et seq.); GFCC,
judgment of 18 March 2014 on the basis of the oral hearing of 11 and 12 June 2013, cases: 2 BvR
2728/13, 2 BvR 2729/13, 2 BvR 2730/13, 2 BvR 2731/13, 2 BvE 13/13, available at: www.
bundesverfassungsgericht.de/entscheidungen/rs20140318_2bvr139012en.html (in English) [ESM
final judgment]. A transgression of the competences of the ESCB and a (prohibited) monetary
financing of budgets was already seen by HELmMUT SIEKMANN (2013a, pp. 144-149); HeLmur
SIEKMANN (2014c, Article 88 margin no. 20).


http://www.bundesverfassungsgericht.de/entscheidungen/rs20140318_2bvr139012en.html
http://www.bundesverfassungsgericht.de/entscheidungen/rs20140318_2bvr139012en.html
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Within our mandate, the ECB is ready to do whatever it takes to preserve the euro. And
believe me, it will be enough.7

Some weeks later, on 6 September 2012, the Governing Council of the ECB took
“decisions on a number of technical features regarding the Eurosystem’s outright
transactions in secondary sovereign bond markets” which allegedly “aim at
safeguarding an appropriate monetary policy transmission and the singleness of
the monetary policy”. Under the name of “Outright Monetary Transactions”
(OMTs), they were to be conducted in a specific framework which required
adherence to a European support programme (“conditionality”), with no ex-ante
quantitative limits (“coverage”), accepting same creditor treatment with private
creditors (“creditor treatment”), and promising full “sterilisation” of the created
liquidity and enhanced “transparency”.®

This announcement spawned a lively debate on its economic suitability, political
feasibility and—particularly—on its legality.” From the legal concerns, several
lawsuits brought against the German Federal Constitutional Court (Bundesverfas-
sungsgericht) evolved, with petitioners also asking the court to issue provisional
orders with the goal of halting the ratification process.

2 The Rulings of the German Federal Constitutional Court

2.1 The Course of Action

With some reservations, the German Federal Constitutional Court (GFCC) refused,
in its judgment of 12 September 2012, to issue a temporary injunction (provisional
order) to halt the ratification process in act to establish a European Stability
Mechanism (ESM). In this decision, it expressed the already considerable concerns
about the legality of the ECB’s OMT Decision, but left the final decision to the

" The context was as follows: “When people talk about the fragility of the euro and the increasing
fragility of the euro, and perhaps the crisis of the euro, very often non-euro area Member States or
leaders underestimate the amount of political capital that is being invested in the euro. And so we
view this, and I do not think we are unbiased observers, we think the euro is irreversible. [...] But
there is another message I want to tell you. Within our mandate, the ECB is ready to do whatever it
takes to preserve the euro. And believe me, it will be enough.” The full text of the speech can be
found at: http://www.ecb.europa.eu/press/key/date/2012/html/sp120726.en.html.

8 Press release of 6 September 2012, infra Appendix 1.

o Supporting the measure: RoLanD HeENry (2012); GuntRAM WOLFF (2013)—also in view of
German constitutional concerns; VESTERT BORGER (2013, p. 125), as an obiter dictum; critical:
DEeutscHE BUNDESBANK (2012); MARTIN SEIDEL (2010, p. 521); HANS-WERNER SINN (2013, pp. 9-30);
to some extent sceptical in view of quantitative easing and “unconventional” monetary policies:
INTERNATIONAL MONETARY FUND (2013); CARL CHRISTIAN VON WEIZSACKER (2012).


http://www.ecb.europa.eu/press/key/date/2012/html/sp120726.en.html
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judgment issued in the main proceedings.10 Eventually, on 7 February 2014, the
German Federal Constitutional Court announced the following'':

 the charges concerning the OMT-decision of the ECB of 6 September 2012 are
separated from the other matters subject to adjudication: the amendment of
Article 136 TFEU, the creation of a permanent support mechanism (ESM),
and the “fiscal compact’“;

e the proceedings with regard to the OMT-decision are suspended and a list of
questions with regard to its compatibility with EU law is referred to the
European Court of Justice (ECJ) for a preliminary ruling pursuant to Article
19(3) letter b TEU, Article 267(1) letters a and b TFEU'?;

« afinal decision on the part of the case which is not suspended will be pronounced
on Tuesday, 18 March 2014.

In effect, the final judgment, delivered on 18 March 2014,'"* dismissed the
remaining complaints as mainly inadmissible and unfounded, with some minor
reservations concerning mainly the prerogatives of the Bundestag (the federal
parliament) to participate in crucial questions regarding the new support mecha-
nism in plenary session.'> The insertion of the new paragraph 3 in Article
136 TFEU opening the door for permanent support facilities on the part of
the Member States, the Treaty establishing a European Stability Mechanism,
and the Treaty on Stability, Coordination and Governance in the Economic and

!0 German Federal Constitutional Court, judgment of 12 September 2012, cases: 2 BvR 1390/12,
2 BVR 1421/12, 2 BvR 1438/12, 2 BVR 1439/12, 2 BvR 1440/12, 2 BvR 1824/12, 2 BVE 6/12,
(http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2012/09/rs20120912_
2bvr139012en.html?nn=5403310) [ESM provisional order] at margin no. 278: “For an acquisition
of government bonds on the secondary market by the European Central Bank aiming at financing
the Members’ budgets independently of the capital markets is prohibited as well, as it would
circumvent the prohibition of monetary financing” (= BVerfGE 132, 195 [286]).

' Press release No. 9/2014 of 7 February 2014, available at: http://www.bundesverfassungsgericht.
de/SharedDocs/Pressemitteilungen/EN/2014/bvg14-009.htm1?nn=5404690.

12 German Federal Constitutional Court, judgment of 17 December 2013, cases: 2 BVR 1390/12, 2 BvR
1421/12, 2 BvR 1438/12, 2 BvR 1439/12, 2 BvR 1440/12, 2 BvR 1824/12, 2 BVE 6/12 (http://www.
bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2014/01/rs20140114_2bvr272813en.
html?nn=5403310) [ESM separation order] (= BVerfGE 134, 357).

13 GFCC, judgment of 14 January 2014, cases: 2 BvR 2728/13, 2 BvR 2729/13, 2 BvR 2730/13,
2 BvR 2731/13, 2 BVvE 13/13, available at: [http://www.bundesverfassungsgericht.de/SharedDocs/
Entscheidungen/EN/2014/01/rs20140114_2bvr272813en.html?nn=5403310] [OMT-judgment]
(= BVerfGE 134, 366); now ECJ case C-62/14.

" GFCC, judgment of 18 March 2014 upon the basis of the oral hearing of 11 and 12 June 2013,
cases: 2 BVR 2728/13, 2 BVR 2729/13, 2 BvR 2730/13, 2 BvR 2731/13, 2 BvE 13/13, available at:
(www.bundesverfassungsgericht.de/entscheidungen/rs20140318_2bvr139012en.html) (in English)
[ESM final judgment].

'3 At margin no. 176.


http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2012/09/rs20120912_2bvr139012en.html?nn=5403310
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2012/09/rs20120912_2bvr139012en.html?nn=5403310
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2012/09/rs20120912_2bvr139012en.html?nn=5403310
http://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2014/bvg14-009.html?nn=5404690
http://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2014/bvg14-009.html?nn=5404690
http://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2014/bvg14-009.html?nn=5404690
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2014/01/rs20140114_2bvr272813en.html?nn=5403310
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2014/01/rs20140114_2bvr272813en.html?nn=5403310
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2014/01/rs20140114_2bvr272813en.html?nn=5403310
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2014/01/rs20140114_2bvr272813en.html?nn=5403310
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2014/01/rs20140114_2bvr272813en.html?nn=5403310
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2014/01/rs20140114_2bvr272813en.html?nn=5403310
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2014/01/rs20140114_2bvr272813en.html?nn=5403310
http://www.bundesverfassungsgericht.de/entscheidungen/rs20140318_2bvr139012en.html
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Monetary Union (“the new fiscal compact”) were all judged as being consistent
with the German Basic Law (Grulftdgesetz).16

2.2 Demarcation of Court Competences

The tasks of the ECJ and the GFCC are well defined: The ECJ is to ensure that, in
the interpretation and application of the Treaties, the law is observed, whereas the
German Court is installed as the “guardian” of the German Federal Constitution
(Grundgesetz), the “Basic Law”. The domain of the ECJ is the enforcement of EU
law; that of the GFCC, the compliance with the Basic Law. In particular, the GFCC
has the power to control whether a statute is in accordance with the constitution.

The competences of the German Court are, however, limited to the control of
acts of the German authorities and do not include the control of the measures of the
institutions and organs of the European Union.'” Although no formal hierarchy has
been established between the ECJ and the national courts, the described distribution
of competences—in conjunction with the primacy of Union law in application
(Anwendungsvorrang)-"® would give the word of the European Court precedence.
As a consequence, OMT and all other actions of the ECB would not fall within the
jurisdiction of the German Court.

This, theoretically clear, demarcation of competences has been blurred by the
judicature of the German Federal Constitutional Court. In a series of decisions, the
Court has held that the acts of the institutions, agencies, and organs of the European
Union are binding in the Federal Republic of Germany only under certain
conditions:

[If] European agencies or institutions were to administer the Union Treaty, or develop it by
judicial interpretation, in a way that is no longer covered by the Treaty as it underlies the
Act of Assent, the ensuing legislative instruments would not be legally binding within the
area of German sovereignty. For constitutional reasons, the organs of the German govern-
ment would be prevented from applying these instruments in Germany."”

16 At margin nos. 158, 176 et seq. (Article 136 paragraph 3 TFEU), 183 et seq. (Treaty Establishing
a European Stability Mechanism), 243 et seq. (Treaty on Stability, Coordination and Governance
in the Economic and Monetary Union [SCG Treaty—TSCG]).

7 Enumeration of competences in Articles 93(1) and 100 Grundgesetz [GG] (German
Constitution).

"8 ECJ, judgment of 15 July 1964, Case 6/64 Costa/E.N.E.L., Reports of Cases 1964, 587 (594);
judgment of 9 September 1978, Case 106/77 Simmenthal, Reports of Cases 1978, 630 margin
no. 17: “automatically inapplicable”; BVerfGE 31, 145 (173 et seq.); 37, 271 (277 et seq.); 73, 339
(375 et seq.); 89, 155 (175); see, for more details, e.g., HANS D. JarAss AND Sa$a BELiN (2004,
pp. 1-6); BURKHARD ScHSBENER (2011, p. 889 et seq.).

'Y BVerfGE [Reports of judgments of the Federal Constitutional Court] 89, 155 (187 and 188);
earlier BVerfGE 58, 1 (30 and 31); 75, 223 (235, 242); affirmed in the judgment on OMT (footnote
14 above) at margin no. 21.
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This holds, however, only “if a violation is manifest and that the challenged act
entails a structurally significant shift in the allocation of powers to the detriment of

the Member States”.?°

Transgressions of the mandate are structurally significant especially (but not only) if they
cover areas that are part of the constitutional identity of the Federal Republic of Germany
(Verfassungsidentitdt), which is protected by Art. 79 sec. 3 Basic Law or if they particularly
affect the democratic discourse in the Member States.?'

The Federal Constitutional Court thus examines whether the legislative instru-
ments of European agencies and institutions remain within the limits of the sover-
eign powers conferred upon them, or whether they transgress these limits.>> This
examination is called ultra vires control. In this context, it considers the protection
of the core content of the Basic Law (“constitutional identity”:
Verfassungsidentitdt) as a task of the Federal Constitutional Court alone.

The German Court concedes, however, that these reserved powers of control
have to “be exercised only in a manner that is cautious and friendly towards
European law. This means for the ultra vires review at hand that the Federal
Constitutional Court must in principle comply with the rulings of the Court of
Justice as a binding interpretation of Union law”. But it “will take the interpretation
which the Court of Justice gives in a preliminary ruling” only as a basis. In their
“co-operative relationship”, it attributes the interpretation of the act to the European
Court of Justice. On the other hand, it is to be the GFCC that “determines the
inviolable core content of the constitutional identity (Verfassungsidentitat), and to
review whether the act interferes with this core”.>’ By this, the German Court
claims to have the “last word” in extreme cases.

In the German Court’s opinion, a manifest and structurally-significant transgres-
sion of powers would have to be assumed if the European Central Bank acted
beyond its monetary policy mandate or if the prohibition of the monetary financing
of the budget was violated by the OMT programme.>* In addition, the GFCC has
reserved the right to determine whether the OMT—even after an interpretation by
the ECJ has taken the concerns of the German Court into account—would infringe
the “inviolable core content of the constitutional identity”.*> Such a “last word” of
the German Court could lead to an open conflict among the judicial institutions.

20BVerfGE 126, 286 (304 and 305 with further references); affirmed in the judgment on OMT
(note 14 above) at margin no. 21.

21 BVerfGE 126, 286 (307).

*2Ct., BVerfGE 58, 1 (30 and 31); 75, 223 (235, 242).

2 BVerfGE 123, 267 (354); 126, 286 (303 and 304); GFCC, OMT-judgment (footnote 14 above),
margin nos. 27, 29.

2* GFCC OMT-judgment (footnote 14 above), margin no. 42.

% GFCC, OMT-judgment (footnote 14 above), margin no. 27: “it is for the Federal Constitutional
Court to determine the inviolable core content of the constitutional identity, and to review whether
the act (in the interpretation determined by the Court of Justice) interferes with the core.”



The Legality of Outright Monetary Transactions of the European System of. . . 107
2.3 The Substance of the Referral Decision

The questions presented to the ECJ deal with the problem of whether the OMT is
consistent with EU primary law. In view of the German Court, the OMT may well
exceed the “mandate” given to the ECB, which is limited to monetary policy. It lists
a number of important reasons why OMT may interfere with the economic policy
reserved to Member States,”® and why OMT may violate the prohibition of the
monetary financing of both the EU and its Member States.”” The key argument
employed by the ECB in order to justify its actions is “the disruption of the
monetary policy transmission mechanism”. This argument is rejected by the
Court, without closer scrutiny, as being irrelevant.?®

If all this is true—pursuant to the opinion of the German Federal Constitutional
Court—the decision of the ECB Council introducing the design for the OMT may
have to be considered as ultra vires already, even if actual purchases have not taken
place to date. An act of any organ or other institution of the EU has to be judged as
ultra vires—following this view—if it transgresses, in a “manifest and structurally
significant way”, the competences granted to the EU and the ECB in line with the
EU Treaties and the consent of the German legislature (the Bundestag and the
Bundesrat). Such a transgression, lacking democratic legitimation, could constitute
a violation of German constitutional law even if it were inconsistent with EU law in
the first place.

However, the GFCC also delineated an alternative interpretation of OMT, which
it would consider to be consistent with EU primary law (unionsrechtskonforme
Auslegung). This interpretation involves a range of constraints and limitations that
the Court derived from the statements which the representatives of the ECB
presented in the hearings in June 2013. They had conceded that the objectives of
OMT could also be achieved within such constraints.

2.4 The Reasoning of the Court
2.4.1 Preventative Legal Protection

The German Federal Constitutional Court has admitted complaints with regard to
the OMT Decision of the ECB despite the fact that this instrument has not been
applied to date. In its opinion, the admissibility “does not depend on whether the
OMT Decision can already be understood as an act with an external dimension
within the meaning of Art. 288 sec. 4 TFEU, or only as the announcement of such
an act”. Instead, it holds that “the requirements for granting preventive legal

26 Section 2.4.2. below.
27 Section 2.4.3. below.
28 Section 2.4.4. below.
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protection are met”.’ The main reason for this result is that the “execution of the
OMT Decision could lead to [...] consequences that could not be corrected”.>®

2.4.2 Transgression of Competences

The German Court points out that the “mandate of the ECB” is limited to
monetary policy, while economic policies in general are reserved to Member
States.>! According to its assessment, the OMT Decision—not to mention its
implementation—already interferes with Member State competences in economic
policy.?? The reasons for this assessment are as follows:

¢ with OMT, the ECB aims to neutralise risk premiums on the debt of certain
sovereigns which are market results’ 3;

» an approach that differentiates between Members States does not fit in with the
monetary decision-making framework for a monetary union™*;

¢ the linkage to the conditionality of an ESM programme of the Member States
indicates that OMT reaches into the realm of the economic policies reserved to
Member States’ 5;

 the purchase of government debt as outlined in the OMT-decision of the ECB
Council exceeds the support of the general economic policies in the European
Union that the European System of Central Banks is allowed to pursue.*®

The German Court also emphasises that the ECB is expected to make an
independent economic evaluation of its own, which could imply removing its
support when conditions are not met. Such a decision would be of an economic-
policy nature, at its core.

2.4.3 The Violation of the Prohibition of Monetary Financing

Furthermore, the German Federal Constitutional Court assumes a wide understand-
ing of the prohibition of monetary financing of the budget. It holds that the (explicit)
interdiction of direct purchase of government debt on the primary market also
applies to functionally-equivalent measures that are simply intended to circumvent
this prohibition. Article 123 TFEU is considered as “an expression of a broader

» GFCC, OMT-judgment (footnote 14 above), margin no. 34.
30 At margin no. 35.

! At margin no. 56.

32 At margin nos. 56-83.

3 At margin no. 70.

At margin no. 73.

35 At margin no. 74.

36 At margin no. 80.
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prohibition of monetary financing of the budget”.?” In this context, it lists aspects
that “indicate the OMT Decision aims at a circumvention of Art. 123 TFEU and
violates the prohibition of monetary financing of the budget”; in particular, the
willingness to participate in a debt cut, the increased risk of such a cut, the option of
keeping the purchased bonds until maturity, the interference with the price forma-
tion on the markets, and the encouragement of market participants to purchase
government bonds.*®

In essence, it judges the OMT Decision as “likely to violate” the prohibition of
monetary financing of the budget as “enshrined in Art. 123 TFEU”.*

2.4.4 No Justification

Without closer scrutiny, the German Court also rejects the objective used by the
ECB to justify the OMT Decision—"to correct a disruption of the monetary policy
transmission mechanism”—as irrelevant. It could neither change the assessment of
the transgression of the European Central Bank’s mandate, nor the violation of the
prohibition of monetary financing of the budget.*” The main argument is that it
would amount to granting plain power to the European Central Bank to remedy any
deterioration of the credit rating of any euro-area Member State. Furthermore, it
also “seems irrelevant” to the Court that the ECB only intends to assume a
disruption to the monetary policy transmission mechanism if the interest rate
charged from a Member State of the euro-currency area were “irrational”. To its
view, it would be an almost “arbitrary interference with market activity” to single
out individual causes as irrational. Thus, the distinction between “rational and

irrational” ultimately appears to be “meaningless in this context”.*’

2.4.5 Alternative Interpretation of OMT in Conformity
with Union Law

The German Court offers, however, an alternative interpretation of OMT, which it
would consider to be consistent with primary law (unionsrechtskonforme
Auslegung).** This would be the case if the OMT did not subvert the conditionality

¥ GFCC, OMT-judgment (footnote 14 above), margin no. 85 et seq.; already prepared by GFCC,
ESM provisional order (footnote 11 above), margin no. 278. As support for this view, it gives
exactly the following references: “cf. VESTERT BORGER (2013) 14 German Law Journal, pp. 113—
140, at 119, 134; ALBERTO DE GREGORIO MERINO, CMLR (2012, p. 1613, 1625, footnote 36, 1627);
KoeN LENAERTs and PIET VAN NurreL, European Union Law, 3rd ed., London: SWEET & MAXWELL,
2011, margin no. 11-037.”

B«GECC, OMT-judgment (footnote 14 above), margin no. 87, elaborated at margin nos. 88-93.
39 At margin no. 84.

40 At margin no. 95.

*! At margin no. 98.

2 At margin nos. 99 and 100.
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of the European System of Financial Supervision EFSF and ESM rescue
programmes and if it were only of a supportive character for EU policies. Specif-
ically, in the Court’s view, the following limitations on OMT would mitigate the
legal concerns:

« exclusion of the possibility of a debt cut;

* no purchases of selected Member States’ debt up to unlimited amounts;

« the avoidance of interference with the price formation on the market as much as
possible.*?

In this regard, the detailed explanations issued by the Court include an interest-
ing reference to the testimony of ECB representatives during the hearings of the
Court in June 2013. Specifically, the explanations to the framework for the imple-
mentation of the OMT Decision (limited volume of a possible purchase, no
participation in a debt cut, observance of certain time lags between the emission
of a government bond and its purchase, no holding of the bonds to maturity) by the
ECB representatives** would “suggest that an interpretation in conformity with the
Union law would also most likely be consistent with the meaning und purpose of
the OMT Decision”.* Tt has remained, however, unclear how many of these pro-
visions have to be implemented in order to make OMT legally acceptable for the
German Federal Constitutional Court.

3 Evaluation

The judgment of the German Federal Constitutional Court of 14 January 2014 has
been widely criticised, not only by economists,*® but also by legal scholars.*’
However, consenting, or at least balanced, comments which see the merits of the
clear stance that the Court has taken can also be found.*®

43 At margin no. 100.

*1bid.

3 bid.

46 ADALBERT WINKLER (2014), imputing that the Court has decided on a financial theory.
“7WerNER HEUN (2014), questioning the admissibility of the original complaints (p. 331), also
questioning the admissibility of the referring order (p. 332), and criticising distinctively the
qualification of OMT as ultra vires (p. 333); ALEXANDER THIELE (2013, p. 320); mEm (2014b),
stating serious technical flaws (p. 694) and disagreeing with the demarcation between monetary
policy and general economic policy and stipulating in essence an almost free discretion of the ECB
(pp. 694-697); DaNEL THYM (2013, p. 264); see, also, JorRG Ukrow (2014, p. 120) (“not contin-
uously convincing”); ALEXANDER THIELE (2014a, pp. 244, 246-250).

48 AsHokAa Mopy (2014, p. 6 et seq.), discussing the tasks the ECJ now has to fulfil (p. 17 et seq.).
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3.1 The Integration-Friendly Attitude as a Starting-Point

At first sight, the German Court has demonstrated respect for the distribution of
powers in the multilevel system of the EU and specifically for the European Court
of Justice. Some legal scholars, however, question this*’: a closer look would reveal
that the decision of 14 January 2014 does, in fact, not respect the primacy of
application of Union law (Anwendungsvorrang) and its interpretation by the
ECJ,*° as the GFCC has reserved the right to review whether an act has interfered
with the inviolable core content of the “constitutional identity”
(Verfassungsidentitiat)—even after a “friendly” interpretation of the OMT Decision
by the ECJ.”!

The German Court referred key questions concerning the European System of
Central Banks to the ECJ while, at the same time, unmistakably signalling its own
judgment of the facts. Furthermore, by not asking for an expedited procedure
pursuant to Article 23a ECJ Statute,52 the GFCC left itself room to wait for a
final decision when the economic situation in the euro area has improved. This way,
the crisis does not need to unduly influence the ECJ’s decision on the lawfulness of
the OMT Decision.

In the final decision on the rest of the proceedings, the Court has again demon-
strated its integration-friendly basic attitude.” In its constant jurisdiction to date it
has never blocked a step towards further integration. After some initial reserva-
tions,”* it conceded judiciary protection of fundamental rights against acts of the
European organs to the ECJ (Solange) as long as it provided—"“in general”—
protection that was comparable to the German civil rights in force and their judicial
enforcement.” Since this is warranted, the German Federal Constitutional Court
does not exercise its jurisdiction in these fields and will treat complaints and
petitions as inadmissible.”® Only if this level of protection is not upheld in the
jurisprudence of the ECJ, can a petition to the GFCC be admissible.”’

In effect, the German Court has also not halted the Treaty of Maastricht,”® the
introduction of the euro, or the re-shaping of the European Union by the Treaty of
Lisbon,°” all of which have brought considerable structural changes and

295

49 ALEXANDER THIELE (2014a, p- 264): “can hardly be interpreted as a ‘friendly act’.
50 Cf. ALEXANDER THIELE (2014a, p. 248).
SIGFCC, OMT-judgment (footnote 14 above), margin nos. 27, 29.

52 Protocol (No 3) on the Statute of the Court of Justice of the European Union, Official Journal of
26 October 2012, C 83/210; hereafter “Statute ECJ”.

33 GFCC, ESM final judgment (footnote 15 above); partially dissenting JorG Ukrow (2014, p. 120).
54BVerfGE 37, 271 (285)—Solange 1.

55 BVerfGE 73, 339 (387)—Solange 1I; 102, 147 (162 et seqq.)—Soweit I; 118, 79 (95)—Soweit I1.
S0 BVerfGE 102, 147 (162 et seqq.)—Soweit 1.

STBVerfGE 102, 147 (164)—Soweit I; 118, 79 (95)—Soweit II.

¥ BVerfGE 89, 155.

5 BVerfGE 97, 350; affirmed BVerfG (K), Neue Jurisitsche Wochenschrift 1998, p. 3187.
OBVerfGE 123, 267.
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fundamental advancements towards a closer union. However, it has expressed its
concern about the flaws of some acts at European level, such as the deficits in
democratic legitimation,®' specifically in budgetary matters,®> but eventually
refrained from interfering with the various measures introduced in the course of
the crisis: financial support for Greece,® the establishment of the European Finan-
cial Support Facility (EESF),** and its refusal to issue temporary injunctions
(provisional orders) to stop the ratifications of ESM.®

In the procedures dealing with the creation of a European Stability Mechanism
and the OMT Decision, the admissibility of the complaints has been largely rejected
by the Court.®® Only in view of the “overall budgetary responsibility” of the
German federal parliament (Bundestag) have complaints been admitted,®” largely
due to the hard-to-calculate financial risks for German finances.®® From a dogmatic
point of view, the decisions can be questioned for procedural reasons.®® The Court’s
arguments in favour of a review of the acts of the institutions and organs of the EU
by a national court are not totally convincing.”®

8! GECC judgment of 27 October 2011, EFSF temporary injunction (BVerfGE 129, 284); final
decision: GFCC judgment of 28 February 2012 (BVerfGE 130, 318), no decision by small
committee of Bundestag; GFCC judgment of 29 June 2012 (BVerfGE 131, 152), obligation to
inform the Bundestag.

$2GFCC ESM provisional order (footnote 11 above) (= BVerfGE 132, 195 [239, margin
no. 106]).

53 BVerfGE 125, 260 (denial of issuing a temporary injunction).

54 BVerfGE 126, 158 (denial of issuing a temporary injunction); GFCC judgment of 27 October
2011, EFSF temporary injunction (= BVerfGE 129, 124); see commentary, DANIEL THYwm (2011,
p. 1011).

65 GFCC ESM provisional order (footnote 11 above) (= BVerfGE 132, 195); additional provi-
sional order denied: BVerfGE 132, 287.

% GFCC ESM provisional order (footnote 11 above) (= BVerfGE 132, 195); margin nos. 91, 93—
102; GFCC ESM final judgment (note 15 above), margin no. 123.

57 GFCC, ESM provisional order (footnote 11 above), margin no. 197 et seq., with reference to
BVerfGE 129, 124 (167 et seq.); GFCC ESM final judgment (note 15 above), margin no. 122.

58 GFCC ESM final judgment (note 15 above), margin no. 122: “complaints are admissible to the
extent that (...) incalculable risks are taken and democratic decision processes are shifted to the
supranational or intergovernmental level, so that it is no longer possible for the German Bundestag
to exercise its overall budgetary responsibility.”

See the dissenting opinion of Justice LUBBE-WoLFF to GFCC OMT-judgment (footnote
14 above), margin no. 1; highly critical in this point ALEXANDER THIELE (2014a, pp. 250-255).

0 Dissenting opinion Gertrude LuBBE-WoLF, GFCC, OMT-judgment (footnote 14 above), margin
no. 1; ALEXANDER THIELE (2014a, pp. 250-255); JorG Ukrow (2014, p. 128); disagreeing ARMIN
STEINBACH (2013, p. 918).
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3.2 The Admissibility of the Referral

The admissibility of the order for referral by the German Federal Consitutional
Court has been questioned; mainly for three reasons’': (1) the opinion of the ECJ
would, in essence, be reduced to a mere advisory statement; (2) the OMT Decision
of the ECB were only the preparation of an act and not a measure with legal
consequences suitable for a review; (3) the asked questions would lack relevance
for the cases pending in Germany.

3.2.1 The Reservation About Having the “Last Word”

It was argued that the referral for a preliminary ruling is intended to ensure that the
review is carried out by a judicial body which has exclusive jurisdiction for this
purpose. If a national court were to reserve the last word to itself, like the GFCC
does in view of the “identity control”,’* the preliminary ruling of the ECJ would
then only be of an advisory nature.”?

In several judgments, the ECJ has clearly stated that the preliminary ruling
procedure may not be used as an instrument to obtain “advisory opinions on general
or hypothetical questions”. The activation of the procedure has to be an essential
pre-requisite for the “effective resolution of a dispute”. Article 267 TFEU may not
be regarded as providing for a possibility of extracting an opinion from the
European Court while at the same time reserving itself the right to depart from
the answer handed down.”*

With its judgment the GFCC has used a legal tool it had accepted in theory also
for constitutional courts some time ago but had refrained to apply it in fact. It had
accepted already many years ago, that the ECJ is part of the procedural due process
in Germany’> and that even supreme federal courts (oberste Bundesgerichte) are
obliged to refer to the ECJ.”® It had also required that before an ultra vires control
takes place by the GFCC, the ECJ has to be given an opportunity to express its

"''WerNER HEUN (2014), questioning the admissibility of the original complaints (p. 331), also
questioning the admissibility of the referring order (p. 332); JorG Ukrow (2014, p. 20); ALEXANDER
THieLE (20144, pp. 250-255).

72See p. 123 above.

73 ALExaNDER THIELE (2014a), p. 247 et seq.

T4ECT, judgment of 12 March 1998, C-314/96 Djabali, 1-1157 margin no. 19, judgment of
30 March 2004, C-147/02 Alabaster, 1-3127 margin no. 4, judgment of 26 February 2013,
C-617/10 Akerberg Fransson, ECLI:C:2013:105, margin no. 2.

">BVerfGE 73, 339 (366).

76 BVerfG, 1 BvR 1036/99, judgment of 9 January 2001, Deutsches Verwaltungsblatt, 2001,

p- 720; 1 BvR230/09, judgment of 25 February 2010, Neue Juristische Wochenschrift,
2010, p. 1268.
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opinion on the questions of EU law in debate.”” This now initiated practice is in line
with the judicature of the majority of other supreme courts in the EU.”®

This can be regarded as a sign of the intensification of a development in which EU
law becomes a constitutional legal order of its own, and in which even a constitu-
tional court with a prominent status evolves into a “normal” court or tribunal within
the meaning of Article 267 TFEU.”® The “cooperative relationship™® between the
ECJ and the GFCC may require a more receptive stance on the part of the ECJ in
exceptional cases like this. At the level of constitutional courts, “mutual loyalty”
might require it to open a path to dialogue. A “spirit of co-operation” “must prevail
in the preliminary ruling procedure”.®' Trust in the loyalty of the national court
should speak in favour of the admissibility of the GFCC’s order of referral.

The reservation of a “last word” may be questionable in view of the conse-
quences as the European organs and institutions are likely to follow the ECJ and the
Bundesbank may be forced by the instruments of the primary law (Article 35.6
Statute ESCB/ECB) to follow as well. This appears to be consistent with the logic
of a multilayered governmental structure. Only in extreme cases, it might be
appropriate that national courts refuse to follow court-decisions of the higher level.

3.2.2 The OMT Decision as Object of Judicial Review

Since no purchases under OMT have actually been performed to date, it could be
questioned whether the decision of the Governing Board of the ECB and the
publication of the “technical features” at the subsequent press conference and on
the Internet already constitute an act which could be subject to legal challenge.
Preventive legal protection has been provided before by the GFCC in order to
“avoid consequences that cannot be corrected”.®* The minutes of the board meet-
ing®? clearly show that a distinct decision was taken by the competent organ and it
was not just a discussion of a tentative plan. In contrast to other legal acts of the EU,
formal publication was not necessary for its legal validity; not even any form of
publication at all. An often-overlooked provision in EU primary law explicitly
leaves it to the discretion of the ECB to decide whether to publish “its decisions,
recommendations and opinions”, (Article 132 (2) TFEU). This rule makes sense in

7T BVerfGE 126, 286 (304).
78 See, for details, with many references also for German courts: JORG Ukrow (2014), p. 122 et seq.

79 Specifically, Jorc Uxkrow (2014, pp. 122, 124, 129 et seq.); see, also, GIUSEPPE MARTINICO
(2010); Franz C. MaYER (2010, pp. 402, 434-436); JaNn KoMAREK (2013).

80 Also, the ECJ describes the reference procedure as an “instrument of cooperation”, judgment of
12 March 1998, C-314/96 Djabali, 1-157, margin no. 7.

81 ECJ judgment of 30 March 2004, C-147/02 Alabaster, 1-3127 margin no. 54.

82 GFCC, OMT-judgment (footnote 14 above), margin no. 34, referring BVerfGE 1, 396 (413);
74,297 (318 et seq.); 97, 175 (164); 108, 370 (385); 112, 363 (367); 123, 267 (329).

83 Appendix 2 below.
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view of the global economic consequences that a decision or even a mere opinion of
this institution may have.

In addition to this argument, it can also be argued that the ECB emphasises the
objective of the ECB to “intervene” in the markets in an unconventional way. It
highly esteems (informal) communication as an instrument to conduct monetary
policy. Also, with regard to the statement of the President of the ECB about
defending the euro “whatever it takes™ and its effect on the markets, the
announcement of OMT with specific details regarding its the technical features
can only be judged as an act of legal significance that is open to judicial review.

3.2.3 Lacking Relevance

It has been deliberated that the questions submitted by the GFCC to the ECJ lack
relevance for the cases pending in the German court. In specific, it has been doubted
that the petitioners have standing in the German court.® Accepting the standing of
the petitioners, however, appears to be consistent with the former jurisprudence of
the German court in respect of Article 38 (1) of the German federal constitution but
contains an extension.*® A simple omission by the German federal government to
act may now satisfy the requirements for a standing.®*’ More serious are the
concerns, that by granting standing for everyone in a constitutional complaint on
the grounds of a transgression of competences any complaint of a breach of
competences by a European organ or institution would have to heard in the national
court.*® Whether the “qualified” and “evident” transgression of competences has
been demonstrated by the petitioners may also be doubtful. The German court states
such a breach only in conditional® even if it makes clear that in its opinion it would
have to be affirmed. By using the phrase “controversial but evident breach” it shows
some additional flexibility.

Concerns about the admissibility of the complaints do, however, not affect the
admissibility of the referral.”” To a large extent, the ECJ has left to the national

84 See supra 1.

85 ALEXANDER THIELE (2014a, p- 250).

8 Even stricter JorG Ukrow (2014, p. 127) (change of judicature), contending furthermore that
another extension can be seen that not only an “identity control”—affecting only German
constitutional law—but also an “ultra vires control”—affecting all Member States—has been
admitted (p. 125 et seq.).

87 J6rG Ukrow (2014, p- 127 et seq.); WERNER HEUN (2014, p. 331).

88 ALEXANDER THIELE (2014a, p- 253 et seq.); WERNER HEUN (2014, p. 332); Jorg Ukrow (2014,
p- 128), disagreeing: dissenting opinion of judge Gerhard, GFCC, OMT-judgment (footnote
14 above), margin no. 54; WErRNER HEUN (2014, p. 331).

8 Critical ALExANDER THIELE (2014a, p. 254 et seq.).

J6rG Ukrow (2014, p- 128), disagreeing: dissenting opinion of judge Gerhard, GFCC,
OMT-judgment (footnote 14 above), margin no. 54; WErNeER HEuN (2014, p. 331).
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courts to decide which questions of EU law are considered relevant for the
pending case.

3.3 The Conformity of OMT with EU Law

However, the legal concerns expressed by the German Court with regard to the
conformity of OMT with key provisions of the primary law of the EU are convinc-
ing and well-founded. The very wording of the provisions, the systematic structure
of the rules, and the history of the legislation, which led to the Treaty of Maastricht,
all support the reasoning of the Court.”'

The Court is right in judging OMT to be a measure of economic policy which is
not covered by the competence of the EU and the ESCB, which is an instrument that
undermines the prohibition of monetary financing by the Member States, and in
discarding the alleged malfunctioning of the monetary transmission mechanism as a
pretext for justification.

3.3.1 OMT as Measure of Economic Policy

Several legal scholars question already the possibility of distinguishing between
monetary policy and economic policy.”> Both were too closely interwoven for a
clear separation. It is contended that all measures of monetary policy have economic
consequences. Hence, only a distinction according to the instruments used would be
feasible.”® Furthermore, it is argued—contrary to the opinion of the GRCC—that an
independent economic policy is essential for conducting monetary policy.”*
Rescuing insolvent banks, banking systems, and sovereigns has always been a
matter of fiscal or economic policy. The primary law of the Union strictly separates
monetary policy—attributed exclusively to the EU (Article 3(1) lit. c TFEU)—from
(general) economic policy—retained by the Member states (Articles 119, 127
TFEU). Economic policy does—in general—not belong to the tasks and compe-
tences of the ESCB. This separation and distribution of competences is fundamental
for the design of the Economic and Monetary Union, found after long debates.”

9T MARTIN SEIDEL (2010, p. 521); WaLTER FrENz and CHrisTiaAN EHLENZ (2010, p. 334); HELMUT
SIEKMANN (2013a, p. 144—149); disagreeing: CHrisToPH HERRMANN (2010b, p. 645); HanNO KUBE
(2012); PeTER SESTER (2013, pp. 453—-456) (without structured legal reasoning); WERNER HEUN
(2014, pp. 333-335); ALEXANDER THIELE (2014a, pp. 256-264); IDEM (2014b, p. 697 et seq.).

92 ALEXANDER THIELE (2014a, pp. 255-264); IbEM (2014b, p. 697 et seq.).

3 WERNER HEUN (2014, p. 333); ALEXANDER THIELE (2014a, pp. 255-264); 1IDEM (2014b, p. 697 et seq.).
94 WErNER HEUN (2014, p- 333).

% HeLmMUT SIEKMANN (2012, p. 366); iDEM (2013b), Einfiithrung, margin no. 30; Article 119 TFEU
margin nos. 22, 24 et seq.; strongly disagreeing ALEXANDER THIELE (2013, p. 33), referring to
Article 127(1) sentence 2 TFEU, which is, however, not a suitable basis for measures outside of
monetary policy.
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It would become meaningless, however difficult it might be to draw the line in a
specific situation, if it were the ECB allowed to salvage insolvent debtors. For the
same reasons the often-propagated wide margin of discretion for the ECB®® cannot
be acknowledged. If the superior expertise of the persons framing a decision would
be a decisive threshold for judicial control the most existential decisions would be
excluded from the system of checks and balances. The principle of limited govern-
ment, fundamental for western democracy, would come to an end.

This result is even more compelling in case the rescue operations could select
single institutions and countries to save from financial distress. Monetary policy at
its core is characterised by its global scope. It may not be used to support only
fractions of the area in which the currency is legal tender. Along this line, the
Federal Reserve System of the USA may not support single states. It may not
purchase debt of these entities but only of the Federal Government.”” Simply
because there is no sufficient debt of a central government does not justify an
expansion of the range of competences’®; in specific, not to selectively purchase
debt of specific subsets of the currency area.

It would be a serious methodological flaw to conclude from instruments given to
the ECB, like operations in the open market (Article 18.1, first indent, Statute
ESCB/ECB), to its legality, no matter what purpose or what effect is pursued by
employing them. The provision clearly states that this instrument may only be used
to achieve the objectives of the ESCB and to carry out its fasks. Neither the
objective of price stability is promoted by Outright Monetary Transactions nor do
they serve the discharge of the tasks outlined in Article 127 (2) TFEU.

The ancillary tasks described in Article 127 (5) TFEU only allow the ESCB to
“contribute” to the smooth conduct of policies pursued by the “competent author-
ities”. Outright Monetary Transaction as designed by the ECB would not contribute
to the actions of the competent (national) authorities but replace them; at least to the
greatest part. Not all measures involving money are monetary policy.

In the beginning, the support measures of the ECB might have been justifiable as
providing liquidity for basically solvent institutions. This cannot be supported any
more after 7 years of financial distress, re-structuring the Greek sovereign debt,
rescuing the insolvent banking system of Cyprus, and the still unsound southern
European banking systems despite a zero-interest environment.””

96 Max VOGEL (2012, p.487 et seq.); ALEXANDER THIELE (2013, p. 39 et seq.); WERNER HEUN (2014,
p. 333).

7 In essence, only bonds of the Federal Government and the agencies it has assumed liability for
may be purchased, provided that they are bought “in the open market”. The purchase of obligations
of any state, county, district, political subdivision, or municipality in the continental United States
is only allowed if they are issued in anticipation of the collection of taxes or in anticipation of the
receipt of assured revenues and only if they have maturities not exceeding 6 months from the date
of purchase, 12 USC § 355(1).

8 This is, however, a main argument of WERNER HEUN (2014, p. 334).

99 MARTIN SEIDEL (2010, p. 521); WALTER FrEnz and CHrisTiaAN EHLENZ (2010, p. 334); HELMUT
SIEKMANN (2012, p. 371); mEm (2013a, p. 144-149); disagreeing: CurisTopH HERRMANN (2010b,
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3.3.2 Monetary Financing of the Budget

Article 123 TFEU and Article 21.1. Statute ESCB/ECB forbids the purchase of
government bonds “directly” from the emitting Member States, i.e., the purchase on
the primary market. This prohibition is, however, not limited to this interdiction,
but is an expression of a broader prohibition of monetary financing of the budget.'®
In specific, it interdicts all manoeuvres to elude, dodge, or to circumvent this
provision.'"!

It is, however, contended that all arguments in favour of such an evasion of strict
legal norms are not valid: debt cut, enhanced default risk, holding until maturity,
financing of budget aloof from capital markets, and incentive to purchase in the
primary market although not warranted by the fundamentals of the issuer.'**

The GFCC has seen all this. To alleviate the dangers (so far) negated in the
scholarly writings it has listed the crucial points for a benign interpretation of the
OMT Decision in order to be acceptable.'%?

3.4 Consequences of Diverging Court Rulings

The GFCC’s decisions are binding for all German authorities. They have the virtue
of law. Thus, the German government and the Bundesbank would be obliged to
comply with the decisions of the Court. All constitutional organs, authorities and
courts “may not take part in the decision making process and the implementation of
ultra vires acts”.'®® If, notwithstanding this, they proceed to do so, legal actions
against them could ensue. As a consequence, the Bundesbank would be prohibited
from participating in OMT, regardless of what the European Court of Justice
pronounces about the conformity with EU-law. In the event that the GFCC finally
comes to the conclusion that OMT violates the “core content of the constitutional

p. 645); WERNER HEUN (2014, pp. 333-335); ALEXANDER THIELE (2014a, pp. 256-264), iDEM (2014b,
p- 697 et seq.).

100 §ee KoeN LENAERTS and PIET VAN NUFFEL (2011, margin no. 11-037); ALBERTO DE GREGORIO
Mermvo (2012, p. 1625, footnote 36, 1627); HELMuT SIEKMANN (2012, p. 370 et seq.); VESTERT
BorGer (2013, pp. 119, 134).

19T WaLtER FrRENZ and CHRiSTIAN EHLENZ (2010, p- 334); HELmuT SIEKMANN (2012, p. 371); with
further references; EM (2013a, p. 149); in principle, also conceded by: ALEXANDER THIELE (2013,
p- 73); with critical discussion of SiEkmMANN (2013a, b)); WERNER HEUN (2014, p. 335).

102 werner HEUN (2014, p. 335), retreating again to a wide margin of discretion; cf. with a more
sublime argumentation ALEXANDER THIELE (2013, pp. 63-76), discussing in particular the possi-
bilities of circumvention.

103 Section 2.4.5. above.

104 GECC, OMT-judgment (footnote 14 above), margin no. 29 at the end, with reference to:
BVerfGE 89, 155 (188); 126, 286 (302 et seq.).
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identity” protected by Article 79 sec. 3 GG, it would be inapplicable “from the
outset”.'>

In the event that the ECJ were to decide that OMT was in conformity with EU
law and thus that the Bundesbank was not implementing the Eurosystem policy
appropriately, the ECB could sue the Bundesbank in a specific procedure before the

EC]J, pursuant to Article 35.6. Statute ESCB/ECB.

4 Outlook

The reputation of both courts would suffer from an open conflict. The judges of both
institutions know each other and meet often in a variety of settings. It is also
noteworthy that the President of the ECJ, Vasilios Skouris, of Greek origin, speaks
German, studied law in Germany, and was professor of law in Germany. Although
the courts may well disagree, they certainly understand where each is coming from
in its analysis.

If the ECJ were to ignore completely the GFCC’s analysis and the arguments
presented without providing substantially new arguments or evidence, the GFCC
could consider itself well-justified in ruling that OMT are beyond the ECB’s
mandate and forbid German authorities to support them.

All things considered, the ECJ has an incentive to adopt at least some of the
limitations held to be essential by the GFCC. However, it could announce its own
interpretation of OMT which would incorporate a subset of the criteria given by the
GFCC for a potential admissibility of OMT,'* but not all them. The GFCC might
then find it rather difficult to reject such a “compromise interpretation”. What to
accept and what to reject would depend, importantly, on which aspect the ECB
considered to be most important in order to achieve the objectives that it has
in mind.

Appendix 1: Press Release on the OMT-Decision of the ECB

6 September 2012: Technical features of Outright Monetary
Transactions

As announced on 2 August 2012, the Governing Council of the European Central
Bank (ECB) has today taken decisions on a number of technical features regarding
the Eurosystem’s outright transactions in secondary sovereign bond markets that
aim at safeguarding an appropriate monetary policy transmission and the singleness

195 GFCC, OMT-judgment (footnote 14 above), margin no. 27.
196 Section 2.4.5. above
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of the monetary policy. These will be known as Outright Monetary Transactions
(OMTs) and will be conducted within the following framework:

Conditionality

A necessary condition for Outright Monetary Transactions is strict and effective
conditionality —attached to an appropriate European Financial Stability
Facility/European  Stability Mechanism (EFSF/ESM) programme. Such
programmes can take the form of a full EFSF/ESM macroeconomic adjustment
programme or a precautionary programme (Enhanced Conditions Credit Line),
provided that they include the possibility of EFSF/ESM primary market purchases.
The involvement of the IMF shall also be sought for the design of the country-
specific conditionality and the monitoring of such a programme.

The Governing Council will consider Outright Monetary Transactions to the
extent that they are warranted from a monetary policy perspective as long as
programme conditionality is fully respected, and terminate them once their objec-
tives are achieved or when there is non-compliance with the macroeconomic
adjustment or precautionary programme.

Following a thorough assessment, the Governing Council will decide on the
start, continuation and suspension of Outright Monetary Transactions in full dis-
cretion and acting in accordance with its monetary policy mandate.

Coverage

Outright Monetary Transactions will be considered for future cases of EFSF/ESM
macroeconomic adjustment programmes or precautionary programmes as specified
above. They may also be considered for Member States currently under a macro-
economic adjustment programme when they will be regaining bond market access.

Transactions will be focused on the shorter part of the yield curve, and in
particular on sovereign bonds with a maturity of between 1 and 3 years.

No ex ante quantitative limits are set on the size of Outright Monetary
Transactions.

Creditor Treatment

The Eurosystem intends to clarify in the legal act concerning Outright Monetary
Transactions that it accepts the same (pari passu) treatment as private or other
creditors with respect to bonds issued by euro area countries and purchased by the
Eurosystem through Outright Monetary Transactions, in accordance with the terms
of such bonds.
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Sterilisation

The liquidity created through Outright Monetary Transactions will be fully
sterilised.

Transparency

Aggregate Outright Monetary Transaction holdings and their market values will be
published on a weekly basis. Publication of the average duration of Outright
Monetary Transaction holdings and the breakdown by country will take place on
a monthly basis.

Securities Markets Programme

Following today’s decision on Outright Monetary Transactions, the Securities
Markets Programme (SMP) is herewith terminated. The liquidity injected through
the SMP will continue to be absorbed as in the past, and the existing securities in the
SMP portfolio will be held to maturity.'"’

Appendix 2: Minutes of the 340th Meeting of the Governing
Council of the European Central Bank on 5 and 6 September
in Frankfurt am Main

[...]

With regard to Outright Monetary Transactions (OMT), on a proposal from the
President, the Governing Council:

(b) approved the main parameters of the Outright Monetary Transactions
(OMT), which would be set out in a press release to be published after the meeting
(Thursday, 6 September 2012);

[L..]'0%

197 Taken from the report of the facts of the Case, GFCC, OMT-judgment (footnote 14 above),
margin no. 3.
108 Taken from the report of the facts of the Case, GFCC, OMT-judgment (footnote 14 above),
margin no. 2.
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