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  Introd uction   

 The aim of this book is to provide theoretical tools for evaluating the soundness of 
arguments in the context of legal argumentation. The book deals with a number of 
general argument types and their particular use in legal argumentation. It provides 
detailed analysis of argument from authority, argument  ad hominem , argument from 
ignorance, slippery slope argument and other general argument types. 

 It is the case for each of these argument types that they can be used to construct 
arguments that are sound as well as arguments that are unsound. There are, for 
example, some arguments from authority that are sound and some arguments from 
authority that are unsound, where the latter arguments commit an argument fallacy 
known as the  ad verecundiam  fallacy. To evaluate an argument correctly one must, 
therefore, be able to distinguish the sound instances of a certain argument type from 
its unsound instances. The essays in this book are dedicated to the development of 
theoretical tools for this task. 

 Whether an argument is sound or unsound depends to a large extent on the con-
text in which the argument is made. There are arguments that are unsound when 
they occur in legal argumentation, in spite of the fact that they would be sound in 
other contexts. This is, for example, the case with certain arguments  ad hominem  
that are considered unacceptable in the law. And there are arguments where the 
legal context makes a difference in the opposite direction, making the argument 
sound in a legal context, in spite of the fact that it would be considered unsound in 
other context. This is, for example, the case with certain arguments from authority 
and certain arguments from ignorance. The fact that the legal context makes an 
important difference in this respect explains the need for literature on argumentation 
specifi cally aimed at the evaluation of arguments in a legal context. 

 The present book should be of great interest to scholars of legal theory and argu-
mentation theory, as well as judges and practicing lawyers, looking for useful tools 
that can be applied in the evaluation of legal arguments. 

 The book is divided in two parts. The fi rst part deals with the use of argument 
types generally perceived by scholars, logicians and jurists as “suspicious”, if not 
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entirely fallacious. Contrary to the popular and often unchallenged assumption that 
these forms of argument are always and necessarily a fallacy, the fi rst four chapters 
offer a more detailed analysis of these argument types and explain how they may be 
used legitimately in legal reasoning. 

 The second part, in turn, focuses on argument types that are generally deployed 
in the specifi c context of legal interpretation, which is understood as a subset of 
legal reasoning in general, in the sense that it is concerned specifi cally with the 
meaning of controversial sentences and normative utterances. The essays attempt, 
therefore, to connect legal interpretation and argumentation, with a view to provid-
ing a normative framework to evaluate an interpretive reasoning. 

 Let us briefl y summarize the arguments that the reader fi nds in the book. 
 In the fi rst chapter, Christian Dahlman and Lena Wahlberg offer a Bayesian 

model for evaluating expert testimony in the court room. Statements from a putative 
expert are diffi cult for a legal decision maker to assess, as the legal decision maker 
must try to distinguish between experts that are highly reliable and experts that are 
less reliable, in spite of the fact that the legal decision maker lacks expert knowledge 
on the subject issue. A methodology for the assessment of the expert testimony has 
been suggested previously, in the works of Walton and Goldman, and the authors 
develop this methodology further, using a Bayesian approach to reliability assess-
ment. The reliability of an expert can be questioned on different grounds (lack of 
competence, bias and lack of motivation), and the authors clarify different effects on 
the expert’s reliability. Lack of competence typically lowers the expert’s reliability 
by decreasing P(E|H), the probability that the expert would make the statement 
given that the statement is true, and increasing P(E|-H), the probability that the 
expert would make the statement given that the statement is false. The effect of bias 
differs greatly between the situation where the expert is biased in favor of the state 
of affairs that she testifi es to be true and the situation where the expert is biased 
against the state of affairs that she testifi es to be true. In the fi rst case (bias towards 
H), bias typically lowers the expert’s reliability by increasing P(E|-H) more than 
P(E|H). In the second case (bias towards -H), it increases the expert’s reliability by 
decreasing P(E|-H) more than P(E|H). Lack of motivation has the same effect as 
lack of competence. It lowers the expert’s reliability by decreasing P(E|H) and 
increasing P(E|-H). 

 In the second chapter, on the other hand, Audrey Yap adopts a less optimistic 
view on the use of the argument  ad hominem , which is identifi ed as a fallacy or an 
‘error in logical reasoning in which an interlocutor attacks a person making an 
argument rather than the argument being made’. The focus of the chapter, however, 
is narrower, since the author is worried about one specifi c variant of this fallacy, 
consisting on attacks that draw on ‘false-identity stereotypes’. This type of fallacy 
is regarded as ‘context-dependent’, in the sense that ‘what counts as an  ad hominen  
attack in one context will not count as such in another context’. Still, it is possible 
to develop a general account of the reliance on stereotypes as a basis of an 
epistemic injustice. Such general account is particularly serious because the 
fallacious reliance on implicit bias may lead not only to epistemic injustice made 
by the author of the fallacy, but also to a phenomenon called by Steele and Aruson 
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‘stereotype thread’, which happens when ‘negative stereotype about a group to 
which an individual belongs can cause that individual to perform below his or 
her actual ability’. After identifying these fallacies, Yap offers a few examples 
that illustrate this fallacy and discusses whether there are appropriate means for 
alleviating the pernicious effects of these argumentative vices. 

 In the third chapter, Giovanni Tuzet is worried about a possible legitimate use of 
the argument from absence of evidence in legal reasoning. Though the author is 
aware of the fallacious uses of the argument from ignorance, he believes that it is 
possible to justify its uses in legal reasoning, depending on the ‘background knowledge’, 
the ‘relevant information’ and the ‘theory of fallacies relied upon’. The crucial aspects 
to ‘redeem’ the argument from ignorance are, according to the argument developed 
in the chapter, the ‘nature’ of the evidence at stake (whether it is a negative evidence 
or merely the absence of evidence) and the regulation of the ‘burden of proof’ in the 
case under consideration. The chapter presents, therefore, a normative account which 
understands the argument from ignorance as a ‘practical argument’, which is ‘decision-
oriented’ and requires a ‘presumptive rule’ about some burden of proof. 

 In the fourth chapter, José Juan Moreso undertakes an analysis of the slippery 
slope argument in the context of legal (but also moral or political) reasoning. 
The slippery slope is understood as a  practical  argument that faces the so-called 
Sorites Paradox. To be sure, the ‘core’ of the slippery slope argument is the ‘sorites 
argument’, which seems to lead to fallacious or unacceptable consequences. 
To pick up a classical example referred to in the text, one would be able to claim 
that if Michael, who has $ 1 Billion, is rich, then, Mary, who has $ 1 Billion minus 
$ 1 is also rich. The repetitive application of the second premise would obviously 
be objectionable, for it would end up in asserting that John, who has only $ 1, must 
be also considered a rich person. Nonetheless, one can see that there is nothing in 
the logical structure of the Slippery Slope that makes it inherently inconsistent 
from the logical point of view. The Slippery Slope Argument, according to Moreso, 
is a ‘suspicious argument’, but ‘not in virtue of their logical validity’, since the 
second premise of the argument is not universally true. In fact either it is false or it 
has a limited application. 

 In the fi fth chapter, Harm Kloosterhuis undertakes an analysis of institutional 
constraints on topical strategic manoeuvring in legal argumentation, with specifi c 
reference to the case of  insulting . After classifying the types of strategic manoeu-
vring in three types of strategic behaviour – topical selection, audience-directed 
framing and presentational devices – the author deals both with the legal constraints, 
which can be found in statutory regulations and in normative legal practices devel-
oped in the case-law, and with the communicative or linguistic constraints that 
regard the language use and the “logic of conversational implicatures”. Though it is 
uncontroversial that insulting is normally a gross fallacy in legal argumentation, it 
is argued that this structural account provides important criteria for the reader to 
identify such type of fallacy in legal reasoning and to determine the limits of legiti-
mate criticism and use of  ad hominen  arguments in legal discourse. 

 Finally, in the sixth and fi nal chapter of the fi rst part, Janice Schuetz deals with 
the potentially fallacious use of one-sided argumentation, which is exemplifi ed with 
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the United States Supreme Court case  United States v. Windsor  (2013, Case 12–307), 
where the main issue was whether the traditional concept of “marriage” developed 
in the Defense of Marriage Act 2006 should be admitted as an excuse for not grant-
ing a pension to a homosexual partner in a long term relationship. By analyzing the 
arguments presented by the parties and the  amici curiae  briefs in the case, the author 
provides a sound framework for understanding the most typical argumentative strat-
egies found in one-sided arguments, and how these strategies help in reinforcing 
one’s biases and prejudices in favour of a particular position. 

 Opening the second part of the book, in Chap.   7    , Thomas Bustamante revisits a 
meta-interpretive debate about the role of philosophy in choosing a theory of legal 
interpretation. Legal theorists disagree, as it is argued in the beginning of the chap-
ter, not only about the interpretation of a particular legal provision, but also about 
the procedure or the interpretive attitude that lawyers should adopt while interpret-
ing statutes and other legal materials. Some of these theorists, in a paradoxical way, 
hold that theory and philosophy have nothing to offer jurists and play a very limited 
role in the justifi cation of a legal decision. Posner, for instance, is famous for saying 
that no moral theory can ever provide a solid basis for moral and legal judgments. 
This is, as the author puts it, the core of the “Anti-Theoretical Claim”. Nonetheless, 
in spite of the appeal of this anti-theoretical movement, the author holds that the 
claim is fallacious and self-contradictory, and that the choice of a theory of legal 
interpretation must be based on moral and political values. This conclusion is valid 
even for the moderate variants of the Anti-Theoretical Claim, which hold that law-
yers may bracket their theoretical disagreements on the basis of an incompletely 
theorized agreement. 

 In the eighth chapter, Pierluigi Chiassoni deals with the problem of uncertainty 
in legal interpretation. He discusses two alternative theoretical accounts of the 
nature of legal interpretation, which offer different views about legal interpretation, 
written-law norms and interpretive argumentation. The fi rst is the so-called “the 
Frames of Interpretation Theory”, which is an interpretive legal theory within ana-
lytical Kelsenian realism. The second, in turn, is the “Container-Retrieval view of 
Interpretation”. While the former acknowledges a wide degree of discretion in legal 
interpretation, along the lines of Kelsen’s view on legal interpretation, the latter sees 
each authoritative legal sentence as “containing” a set of legal norms. Legal inter-
pretation, therefore, is merely the activity of “retrieving” the norms expressed or 
contained in its text. The paper provides, under this scenario, a defence of the 
“Frames of Interpretation View” that purports to evaluate these theoretical concep-
tions in the light of their ability to make sense of conventional concepts usually 
deployed by analytical jurists. 

 Michał Araszkiewicz’s contribution, in Chap.   9    , deals with another aspect of 
interpretation, which refers to the role of balancing in statutory interpretation. His 
analysis focuses on ordinary statutes, instead of the usual approach to balancing in 
the realm of abstract constitutional principles. The point of the chapter is to develop 
a descriptive model of interpretation that incorporates the structure of balancing in 
the areas of formulation of interpretive statements, generation of arguments that 
support or demote the interpretive statements and comparison of arguments sup-
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porting incompatible interpretive statements. If this account is suffi ciently 
 developed, one can build a descriptive system of the “thresholds” that “activate” 
certain types of interpretation and determine the result of a given interpretive debate. 
The chapter includes, also, a case study to illustrate this possibility. 

 In Chap.   10    , Giovanni Ratti offers an analysis of some of the most typical tech-
niques used by scholars and lawyers in order to “systematize the law”. According to 
the theoretical framework developed by the author, the systematization of law com-
prises 11 juridical operations: “(1) identifi cation of a ‘relevant’ normative problem 
(Ahcourrón and Bulygin); (2) identifi cation of the legal sentences forming a ‘sen-
tential basis’; (3) validation of the sentences which belong to the sentential basis; 
(4) interpretation of each of the sentences belonging to the sentential basis (the 
product thereof being a normative basis); (5) argumentation of the interpretations 
that have been provided; (6) development of the normative basis, by means of either 
logical rules of inference ( stricto sensu  logical development), or of different rules of 
inference commonly used by jurists (e.g., argument  a simili ), in order to infer 
implicit norms that cannot be derived by the simple interpretation of the sentential 
basis; (7) analysis of some possible defects of the normative basis: in particular, 
gaps and inconsistencies; (8) conservative reformulation of the normative basis, by 
means of generalizing methods (so-called ‘legal induction’), which allows one to 
eliminate the possible redundancies; (9) removal of inconsistencies; (10) fi lling of 
gaps; (11) ordering the normative material according to a certain scheme”. In the 
chapter presented in this book, the author offers a careful analysis of operations 
7–11 in this theoretical framework, which helps lawyers and legal scholars to under-
stand the structure of legal construction, with particular emphasis on continental 
scholarship in legal theory. 

 Already approaching the end of the book, Eveline Fetteris provides a compre-
hensive analysis of the standard of reasonableness in legal reasoning, which is ordi-
narily used as a ground for carving exceptions to legal norms in the context of 
adjudication. According to her analysis, in spite of its rhetorical success and general 
use, the standard of reasonableness lacks an adequate theoretical stance for deter-
mining  what  counts as an adequate justifi cation for its use and what in reality it 
amounts to. The main purpose of the chapter, as it appears in section 3, is to offer a 
normative model for the “rational reconstruction of legal arguments from reason-
ableness”, as well as to test this model in the two fi nal sections of the chapter, which 
refer to an application of this standard in Dutch Civil law. 

 In the fi nal chapter, in turn, Bernardo Fernandes attempts to unveil the connec-
tions between legal argumentation theories and the debates among U.S. legal schol-
ars concerning the interpretation of constitutions. He revisits John Hart Ely’s 
distinction between “interpretivism” and “non-interpretivism” in constitutional 
adjudication, and analyses three theoretical conceptions of constitutional interpreta-
tion that depart from this dichotomy and provide a normative model for applying the 
constitution. These three conceptions are Cass Sunstein’s minimalism, Richard 
Posner’s anti-theoretical pragmatism and Ronald Dworkin’s model of “Law as 
Integrity”. After expounding the key claims of these accounts about legal interpreta-
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tion, the author takes a stand in this debate and offers a set of arguments in favour 
of the latter view about constitutional argumentation. 

 All the chapters in the book, therefore, have a similar point. Even though legal 
theorists have been largely concerned with general theories of legal argumentation, 
such theories lack a specifi c analysis of the  argument types  that one can fi nd in the 
book. These argument types are particularly important to legal reasoning, and one 
of the tasks of legal argumentation studies is to offer a rational framework for dealing 
with these argument structures. We hope that the book helps fi lling this gap.  
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    Chapter 1   
 Appeal to Expert Testimony – A Bayesian 
Approach 

             Christian     Dahlman      and     Lena     Wahlberg    

    Abstract     In this chapter, we offer a Bayesian model for evaluating expert testi-
mony in the court room. Statements from a putative expert are diffi cult for a legal 
decision maker to assess, as the legal decision maker – who lacks expert knowledge 
on the subject issue – must distinguish between experts that are highly reliable and 
experts that are less reliable. A methodology for the assessment of the expert testi-
mony has been suggested previously, in the works of Walton and Goldman, and we 
develop this methodology further, using a Bayesian approach to reliability assess-
ment. The reliability of an expert can be questioned on different grounds (lack of 
competence, bias and lack of motivation), and we clarify different effects that these 
grounds can have on the expert’s reliability.  

1.1         Introduction 

 Scientifi c information plays a pivotal role in today’s courtrooms. Testimonies of 
scientifi c experts have determined the outcome in countless rulings on murder and 
manslaughter, as well as cases on medical malpractice, product liability, compul-
sory mental care and other legal issues. Judges and juries often lack adequate scien-
tifi c knowledge, and must hence to some extent rely on the experts’ opinions. 
However, their trust should not be blind. There are both empirical and theoretical 
reasons to take seriously the risk that an expert witness goes wrong (see e.g. Huber 
 1993 ; Meester et al.  2006 ; Dwyer  2008 ; Wahlberg  2010 ; Råstam  2012 ). Moreover, 
blind trust does not provide any guidance in the common situation where two 
experts disagree. Consequently, it is important to devise tools that allow legal deci-
sion makers to evaluate experts’ opinions. This article discusses the notorious diffi -
culties that surround this task and explores some promising, but hitherto largely 
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neglected strategies to avoid them. More precisely, it shows how a straightforward 
application of Bayes’ theorem can provide valuable insights into the mechanisms of 
reliability, and thereby cast doubt on the categorical approaches to appeal to expert 
opinion that presently dominate argumentation theory. These and similar fi ndings 
suggest that courts’ assessments of scientifi c information could be improved by 
relatively simple means, and they provide an incentive to elaborate a special method, 
an ‘expertology’, to guide non-experts’ assessments of expert testimony.  

1.2     The Problem with Trust 

 The tricky thing with experts is how to determine who should be trusted and who 
should not be trusted. It would be foolish to trust every self-proclaimed expert, so a 
person who seeks help from an expert must be able to distinguish real experts from 
fake experts and experts that are highly reliable from experts that are less reliable. 
This is no easy business. The criteria for distinguishing the reliable from the unreli-
able must be criteria that can be applied without expert knowledge, since a person 
in search of a reliable expert does not possess such knowledge. If he had expert 
knowledge himself he would not need an expert. In this article we will identify some 
of these criteria and discuss how they can be applied successfully. 

 It should be mentioned that there are authors who claim that the problem we are 
addressing is unsolvable. According to these authors it is downright impossible for 
a non-expert to assess if a person is reliable as an expert or not. Only a person with 
expertise on the subject issue can assess if someone else is an expert on the issue. It 
follows from this view that the whole idea of trusting experts is paradoxical. Only a 
non-expert has the need to trust an expert, but only an expert can assess if someone 
is trustworthy as an expert. This means that every argument that appeals to authority 
is fallacious. An argument that appeals to authority claims that we have good reason 
to trust someone as an expert, but if trust in experts is paradoxical in the way just 
stated, it can never be the case that we have good reasons to trust someone. If we are 
non-experts we can never know if the person in question is trustworthy, and if we 
are experts we have no reason to trust someone other than ourselves. 

 In a famous article by the judge Learned Hand, published in  Harvard Law Review  
 1901 , Hand employed this paradox to criticize the use of expert witnesses. According 
to Hand, the jury is placed in an impossible position when the prosecution and the 
defense calls expert witnesses that make contradictory statements and the jury has 
to assess which expert to trust.

  … how can the jury judge between two statements each founded upon an experience con-
fessedly foreign in kind to their own? It is just because they are incompetent for such a task 
that the expert is necessary at all. […] 

 Knowledge of such general laws can be acquired only from a specialized experience 
such as the ordinary man does not possess […] The jury by hypothesis have no such experi-
ence directly, it being of a kind not possessed by ordinary men […] Therefore, when any 
confl ict between really contradictory propositions arises, or any reconciliation between 
seemingly contradictory propositions is necessary, the jury is not a competent tribunal. […] 
[the jury] will do no better with the so-called testimony of experts than without, except 
where it is unanimous. (Hand  1901 , 54–56) 
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   To solve the paradox Hand proposed that juries should be composed of experts. 
For every trial, the procedure for selecting the jury should make sure that the jurors 
are picked among people with expertise in the fi eld of the dispute. In a case of mur-
der by poisoning, the jury should be composed of people with expert knowledge in 
toxicology, in a case of murder by arson the jury should be composed of people with 
special knowledge on fi res, and so on. In such a system, expert witnesses would no 
longer be necessary. Evidently, Hand’s proposition was never adopted by the 
American legal system. Criminal defendants are still judged by a jury of their peers, 
not by a jury of experts. And the use of expert witnesses has not ceased. On the 
contrary, it has increased tremendously (Graham  1977 , 35). 

 In our view, it is not the case that the idea of trusting experts is inherently para-
doxical. As many authors have pointed out, we can have good reasons for trusting 
someone as an expert, even if we do not possess the relevant expert knowledge 
ourselves (Salmon  1963 , 63; Hamblin  1970 , 42; Dwyer  2008 , 108; Govier  2010 , 
121). Arguments that appeal to authority are not necessarily fallacious, but we need 
to acknowledge the diffi culties that undeniably are associated with appeals to expert 
opinion, and develop tools that can be used to overcome them. In this article, we 
will show how Bayes’ theorem can be used to assess the reliability of a putative 
expert.  

1.3     Expertology and  Ad Hominem  Arguments 

 This investigation is a contribution to a research area that we will refer to as ‘exper-
tology’, where the assessment of experts and expert testimony is studied, and meth-
ods for such assessments are developed. Philosophers and lawyers have discussed 
expertology for quite some time, albeit not under this name. For example, judges 
and legislators have developed criteria for the admissibility of expert testimony in 
court. Some of these criteria are straightforward demarcation criteria, which are 
meant to distinguish admissible ‘true science’ from inadmissible ‘pseudo-science’. 
A well-known example is the so-called  general acceptance test  which was fi rst laid 
down in  Frye v. United States 293 F. 1013, D.C. Circ., 1923 . The Court in  Frye  held 
that in order to be admissible, expert testimony must be based on scientifi c princi-
ples and discoveries that are “suffi ciently established to have gained general accep-
tance in the particular fi eld” (at 1024). Another example is  Daubert v. Merrell Dow 
Pharmaceuticals 509 U.S. 579 (1993) , where the court referred to the works of Karl 
Popper and Carl G Hempel and identifi ed testability, peer review, error rate and 
general acceptance as criteria for determining the reliability of expert testimony. 

 In philosophy, Douglas Walton, Alvin Goldman and others have contributed to 
the development of expertology. Walton has devised a list of critical questions that 
non-experts can use to challenge an argument from expert opinion. The list includes 
questions regarding the alleged expert’s education, experience and personal 
reliability:

1 Appeal to Expert Testimony – A Bayesian Approach
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     1.     Expertise  question: How credible is E as an expert source?   
  2.     Field  question: Is E an expert in the fi eld that A is in?   
  3.     Opinion  question: What did E assert that implies A?   
  4.     Trustworthiness  question: Is E personally reliable as a source?   
  5.     Consistency  question: Is A consistent with what other experts assert?   
  6.     Backup evidence  question: Is A’s assertion based on evidence? 

 (Walton  1997 , 223,  2006 , 750; Gooden and Walton  2006 , 278–279)     

   Similarly, Goldman has identifi ed and discussed fi ve sources of evidence that a 
non-expert can use in determining the reliability of expert testimony: “arguments 
presented by contending experts”, “agreement from additional putative experts”, 
“appraisal by ‘meta-experts’ of the expert’s expertise”, “evidence of the expert’s 
interests and biases” and “past track records” (Goldman  2001 , 93). 

 These methods build on assessment criteria that can be used by a person who 
lacks special knowledge on the subject issue. In contrast to what is the case in a dia-
logue among peers, a layman’s argument for/against a statement by a putative expert 
is rarely an argument  ad rem  (on the subject issue of the statement), it is typically an 
argument  ad hominem  (on the person making the statement) (Hardwig  1985 , 342). It 
is an argument about the reliability of the putative expert. More precisely, the argu-
ment  ad hominem  points to a specifi c attribute of the person in question and claims 
that the attribute has a certain effect on the person’s reliability (Walton  1998 , 273–
278; Dahlman et al.  2011 , 109; Yap  2013 , 102). The effect can be positive or nega-
tive. A positive  ad hominem  argument claims that the attribute makes the person 
more reliable. A negative  ad hominem  argument claims that the attribute makes the 
person less reliable (Dahlman et al.  2011 , 211–212). Thus, an argument that appeals 
to authority is a positive  ad hominem  argument. The argument that Jane is reliable as 
an expert on medical issues because she has a university degree in medicine is an 
example of a positive  ad hominem  argument. The argument that she is unreliable as 
an expert on the side effects of a certain drug, because she is employed by the phar-
maceutical company that manufactures the drug, is a negative  ad hominem  argument. 
In expertology, positive  ad hominem  arguments can refer to diplomas and job titles, 
while negative  ad hominem  arguments can point to bias or a poor track-record. Some 
 ad hominem  arguments are sound, while others are fallacious (Brinton  1995 , 215; 
Walton  1998 , 125; Dahlman et al.  2011 , 107). An argument  ad hominem  is sound if 
it is true that the indicated attribute really has the effect on reliability claimed by the 
argument. It is fallacious if the attribute does not have this effect. An argument  ad 
hominem  is fallacious in cases where the attribute is irrelevant for the person’s reli-
ability as well as in cases where the attribute is relevant, but its effect on the person’s 
reliability is exaggerated (Dahlman et al.  2011 , 113).  

1.4     Competence and Motivation 

 As we have seen, an argument about the reliability of an expert claims that the fact 
that the expert has a certain attribute affects the expert’s reliability. Reliability is 
currently often conceived of as having both epistemic/cognitive and moral/motiva-
tional components (Hardwig  1991 , 700; Solomon  1992 , 452). Correspondingly, 
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attributes that appear in  ad hominem  arguments can roughly be divided into two 
main categories: those that relate to competence and those that relate to motivation. 
Attributes that relate to competence can refer to the expert’s education, employment 
and experience, whereas attributes that relate to motivation refer to the objectivity 
and dedication of the expert. A typical example of a positive  ad hominem  argument 
that relates to education is the argument that someone with a PhD in medicine is 
reliable as a medical expert. The argument that the expert has worked at a hospital 
as a doctor for 20 years is an example of a positive argument relating to employment 
and experience. A negative  ad hominem  argument about competence is an argument 
to the effect that the knowledge of the alleged expert on the subject issue is inade-
quate. Some negative arguments make the rather aggressive claim that the alleged 
expert is actually no expert at all, and seek to expose the expert as a fraud. More 
often, negative arguments take a softer line and acknowledge that the expert has 
genuine expertise, within a certain fi eld, but claim that the testimony deals with a 
subject issue outside that fi eld. The latter is very common in the courtroom, for 
example when the testimony of a doctor is challenged with the argument that the 
doctor is not a specialist within the branch of medicine that the testimony 
concerns. 

 Arguments about motivation relate to objectivity and dedication. That an expert 
is objective means that he or she is unbiased with regard to the hypothesis. The 
expert has nothing to gain from making one statement rather than the other. That 
an expert is dedicated means that the expert is motivated to do a good job. A dedi-
cated expert is committed to the truth and investigates the facts thoroughly. Positive 
 ad hominem  arguments about motivation often relate to the expert’s reputation. That 
the expert has published scientifi c articles that are frequently quoted by other experts 
is often taken as a sign of objectivity and dedication. Negative  ad hominem  argu-
ments about motivation often point to a circumstance that suggests bias. The expert 
has something to gain from testifying in a certain way. A typical case of bias is the 
situation where the interest of a big corporation is at stake and the expert is on the 
corporation’s payroll. A TV commercial where a doctor endorses a pharmaceutical 
product is an everyday example. In the courtroom, this kind of situation arises every 
time an expert who has been commissioned by one of the parties takes the stand. 
The expert is also biased if the testimony is linked to the expert’s personal prestige 
and standing as an expert (Dwyer  2008 , 171). This is the case, for example, when 
the expert is a scientist whose publications create a commitment to a certain scien-
tifi c theory or tradition. An example can be taken from the infamous  Thomas Quick 
Case , a Swedish case where a mental patient confessed that he was a serial killer. 
Quick confessed to 39 killings, and was convicted for murder in eight cases. At the 
trials, Quick said that he had realized in therapy that he was a serial killer. He did 
not know that he was a killer when the therapy sessions started, as he did not have 
any memory of killing anyone, but when he was given facts and details about the 
killings, he experienced memory fl ashes of the murders. Professor of Psychology 
Sven Å. Christianson testifi ed as an expert witness, and told the court that repres-
sion and recovery of repressed memories had been his main research topic for many 
years, and that he was absolutely certain that Quick’s memories were genuine. 
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In 2006, 7 years after the last trial, Quick withdrew all of his confessions, and 
claimed that his therapists had induced him to fabricate them. The case was reopened 
and Quick was acquitted on all charges. The Quick Case is generally considered to 
be the biggest scandal in Swedish legal history. The judges that convicted Quick of 
murder have been heavily criticized for putting too much trust in the expert testi-
mony of Professor Christianson. Critics have argued that Professor Christianson 
was biased, since Quick’s ‘recovered memories’ supported a theory that had built 
Professor Christianson’s own scientifi c career (Råstam  2012 ; Josefsson  2013 ). 

 It has been suggested that interest-based objections to expert testimony are use-
less in argumentation. According to Frank Zenker, such objections cannot be 
assessed by people who lack expert knowledge on the subject issue and are not 
needed by people who have expert knowledge (Zenker  2011 , 366–368). This is a 
variation of judge Hand’s argument (discussed above) that there is something para-
doxical about trusting experts. In Zenker’s version, it is not aimed at arguments that 
appeal to authority. It is aimed at arguments that raise interest-based objections to 
arguments that appeal to authority. 

 As we have argued above, this kind of paradox can be solved by expertology. The 
 ad hominem  argument attacks an expert’s  person  and can therefore be leveled by 
someone who lacks scientifi c expertise. This is what makes it such a central compo-
nent of the expertological toolbox. However, if the argument is fallacious, it will 
hamper, rather than contribute to, a sound assessment of the expert’s testimony. To 
develop an adequate expertology, we must therefore carefully study where and 
when these arguments go wrong. This is in part a task for argumentation theory. 
Thus, we saw above that according to the taxonomy in (Dahlman et al.  2011 ) argu-
ments  ad hominem  are fallacious when the cited attribute is entirely irrelevant for 
reliability or when the argument exaggerates the attribute’s effect. Empirical studies 
can provide information on when, how and to what extent attributes relating to com-
petence and motivation indeed affect reliability. For example, it has been shown that 
fi nancial interests tend to affect what conclusion the scientist draws, and what drug 
the physician prescribes (Barnes and Florenico  2002 ). However, there is also a 
mathematical side to the question of how attributes like these affect reliability. In the 
following sections, we shall see that already a basic acquaintance with the laws of 
probability can enhance our understanding of this matter. More precisely, we shall 
see how Bayes’ theorem can be of service here.  

1.5     Bayes’ Theorem and Arguments from Authority 

 There are many versions of the argument from authority (Salmon  1963 ,  2013 ; 
Hamblin  1970 ; Walton  1989 ,  1997 ; Bachman  1995 ; Coleman  1995 ; Copi et al. 
 2010 ). These versions differ somewhat in how they represent the argument’s prem-
ises and conclusion, but most of them incorporate a claim to the effect that  the fact 
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that an expert makes a certain statement confers a high degree of probability onto 
the statement . In order to assess if an argument from authority is sound, it is  essential 
to critically evaluate the expertise that this claim presumes. We saw above that 
Walton has formulated a set of critical questions that are meant to serve as guide-
lines in this respect. On Walton’s account, the disqualifi cation of an alleged expert’s 
reliability has the effect that the argument from expert opinion must be discarded: 
“If a respondent asks any of the six basic critical questions […] appropriate for the 
appeal to expert opinion, the proponent must either give a satisfactory answer to the 
question asked, or else give up the appeal to the expert opinion argument” (Walton 
 2006 , 750). This rather categorical approach to expertise has the apparent benefi t of 
making it relatively easy to decide whether to trust the alleged expert: if he or she 
does not pass the critical questions’ test, the argument from expert opinion must go. 
However, it is important to observe that evaluations of expertise likewise have a 
 quantitative  dimension in that they require us to decide whether the “expert” is  suf-
fi ciently reliable  to qualify as a real expert. To do so, we must assess  how  reliable he 
or she is. This quantitative dimension of expertise is present in Walton’s account too 
and refl ected, for example, in the question “ how  credible is the expert as a source?” 
(our italics). Hence, if we want to assess the reliability of an alleged expert, it is not 
suffi cient to identify factors that affect reliability, we also need to identify tools that 
can help us to assess  to what extent  these factors affect reliability. 

 Bayes’ theorem derives from basic axioms of probability and can be used to 
calculate conditional probabilities. Its most common version looks like this.

  

P H E
P H P E H

P H P E H P H P E H
( ) =

( ) ( )
( ) ( ) + ¬( ) ¬( )

   

By the aid of Bayes’ theorem, we can calculate the probability (P) of a hypothesis 
(H) given some evidence (E). We can therefore use the formula to update our belief 
in a hypothesis after considering new evidence. The usefulness of the formula is 
today widely acknowledged. In the argumentation context, it has proven capable of 
accounting for several informal fallacies (Korb  2003 ; Bender et al.  2007 ) and prom-
ises to be a generally useful tool for the analysis of argumentation, including source 
reliability and appeal to expert opinion (Schum  1975 ; Goldman  2001 ; Hahn et al. 
 2009 ,  2013 ). 

 In this article, we will use Bayes’ theorem to assess how the probability of a 
hypothesis (H) is infl uenced by the fact that an expert claims that the hypothesis is 
true. In our analysis, the evidence (E) consists in the expert’s testimony that H is 
true, and the left-hand side of the formula, P(H|E), is the probability that the 
 hypothesis is true given that the expert says so. To calculate this probability with 
Bayes’ theorem we need to know three things:

1 Appeal to Expert Testimony – A Bayesian Approach
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    1.    P(H),  The probability that the hypothesis is true before considering the expert’s 
testimony . This probability is referred to as the  prior probability . 1  From here, we 
can derive the prior probability that the hypothesis is false  P H   

 , which also 
appears in the formula, by applying the negation rule,  P H P H     1

 
 ,   

   2.     P E H( )  
 ,  The probability that the expert would testify that the hypothesis is true, 

given that it is true.  This is the probability of a  true  positive.   
   3.     P E H¬( )  

 ,  The probability that the expert would testify that the hypothesis is 
true, given that the hypothesis is actually false.  This is the probability of a  false  
positive.     

 In the theorem’s terminology, the evidence (the expert’s testimony that the 
hypothesis is true) increases the probability that the hypothesis is true when 
 P H E P H( ) > ( )

 
 . This situation occurs if it is more probable that the expert testifi es 

that the hypothesis is true when it is true, than when it is false, i.e. 
when  P E H P E H( ) > ¬( )

 
 . By convention, these two probabilities,  P E H( )

 
  and

 P E H|   
 , are referred to as  likelihoods . How much the probability  P H E( )

 
  

increases depends on how large the difference between the two likelihoods is, as 
well as on the size of the prior probability P(H). If, on the other hand, 
 P E H P E H( ) = ¬( )

 
 , the probability of the hypothesis is unaffected by the expert’s 

testimony. The strength of the evidence is therefore measured as the  likelihood ratio  
(LR), in the following way:

  

LR
P E H

P E H
=

( )
¬( )

   

If  LR  1    the expert testimony increases the probability that the hypothesis is true. 
The higher the  likelihood ratio , the more it raises the probability. If  LR  1   , the 
expert testimony has no effect on the probability. And, in the strange but not impos-
sible case that  LR  1    the expert testimony lowers the probability that the hypoth-
esis is true. The  likelihood ratio  is hence a measure of the diagnosticity of the expert 
testimony. 

 In the next section we will discuss how factors that relate directly to the expert’s 
reliability affect the  likelihood ratio , and thereby the probability that a hypothesis is 
true, given that an expert says so. With the aid of Bayes’ theorem, we can clarify 
how important these factors are, and to what extent they should affect our decision 
to trust, or not trust, an expert. It is interesting to note that many experts and other 
scientists make similar evaluations of their own diagnostic tools. For example, a 
physician who wants to calculate the probability that a person with a positive biopsy 
suffers from cancer needs to consider the probabilities of true and false positive test 
results as well as the prior probability of the disease. Just like the physician uses 

1   A much discussed problem is how to calculate the probability that a statement is true when there 
is no evidence whatsoever. We will not try to solve this problem here but submit that, in a legal 
context, legal norms can be useful to solve this problem. For example, in a criminal case, the pre-
sumption of innocence requires us to set the prior probability close to zero. 
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medical knowledge and Bayes’ theorem to arrive at her conclusion, the layman can 
use expertology and Bayes’ theorem to evaluate the reliability of the expert’s con-
clusion. In this way, expertology and Bayes’ theorem allow us to assess the diagnos-
ticity of expert testimony as an instrument in a way that complements the expert’s 
evaluation of her own instruments.  

1.6     Assessing Arguments that Question 
the Expert’s Reliability 

 As we have seen, an appeal to expert testimony can be met by counter arguments 
that cast doubt on the expert’s competence or motivation. It goes without saying that 
defi ciency in competence or motivation should decrease our trust in an expert’s 
testimony. It is less obvious by what mechanisms changes relating to these factors 
affect the evidentiary value of the testimony, to what extent they do so, and how 
these changes should infl uence our actions. The answers to these questions are in 
part empirical, but also have a mathematical dimension, which must not be neglected. 
In this section, we will discuss some of the insights that Bayes’ theorem can give us 
to these questions. 

 As we have seen, the evidentiary value of the expert testimony is refl ected by 
the  likelihood ratio ,  P E H P E H( ) ¬( )/

 
 . If the expert has  insuffi cient compe-

tence , the  likelihood ratio  will decrease. The magnitude of the decrease, and the 
mechanisms underlying it, depend on the expert’s awareness that her compe-
tence is insuffi cient, as well as on her cautiousness to avoid incorrect state-
ments. For example, lack of competence in combination with lack of awareness/
cautiousness will strongly increase the probability that the expert erroneously 
claims that the hypothesis is true,  P E H¬( )

 
 . Insuffi cient competence in combi-

nation with awareness and cautiousness, on the other hand, will normally not 
have this strong effect on  P E H¬( )

 
 , since the expert who realizes that her com-

petence is insuffi cient will be inclined to say that she is unable to judge whether 
the hypothesis is true or false. If the expert is  extremely  cautious, insuffi cient 
competence could, theoretically, decrease both  P E H( )

 
  and  P E H¬( )

 
  but the 

combined effect remains a decrease in evidentiary value, as long as  P E H( )
 
  

decreases more than  P E H¬( )
 
 . How people react when they have insuffi cient 

competence is an empirical question. Here, we will make the assumption that 
extreme awareness/cautiousness or unawareness/incautiousness are rare and 
that insuffi cient competence therefore typically makes the expert more prone to 
say that H is true when it is false and less prone to say that H is true when it is 
true. In other words, we will assume that insuffi cient competence typically 
increases  P E H¬( )

 
  and decreases  P E H( )

 
 . Since the numerator of the  likeli-

hood ratio  (LR) in this situation decreases and the denominator increases, LR 
will decrease accordingly. 
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 To illustrate, let us consider a case where we initially perceive the expert to be highly 
competent and estimate  P E H( )  

  at 0.90 and  P E H¬( )
 
  at 0.02. Under these circum-

stances  LR  45   . What this means for  P H E( )  
  depends, of course, on the prior prob-

ability P(H). Let us assume as an example, that  P H   0 50.
 
  (given the evidence that 

we had taken into count prior to the expert’s testimony). In this case, the probability that 
the hypothesis is true given that the expert says so is approximately 0.98. Now, suppose 
that we learn that the expert is less competent than we fi rst thought. It turns out that the 
expert lacks practical experience. Due to the expert’s insuffi cient competence, we fi nd it 
reasonable to adjust  P E H( )  

  from 0.90 to 0.80 and  P E H¬( )  
  from 0.02 to 0.20. With 

these modifi ed likelihoods, the  likelihood ratio  drops from 45 to 4, and the probability 
that the hypothesis is true, given that the expert claims that it is true, drops from 0.98 to 
0.80. The new information has signifi cantly lowered the evidential value of the expert’s 
testimony (Table     1.1 ).

   However, it should be observed that the testimony of the fairly competent expert 
still increases the probability of the hypothesis from 0.50 to 0.80. The expert’s tes-
timony is hence not worthless. How, then, should the information about the expert’s 
insuffi cient competence affect our actions? On Walton’s account, failure to give a 
satisfactory answer to a critical question pertaining to, for example, practical experi-
ence implies that we must give up the appeal to expert opinion. But if the new 
information leads us to discard the expert’s statement entirely, we will in effect 
ignore relevant evidence and, as it were, throw the baby out with the bathwater. 
Simply lowering the threshold to include likelihood ratios of, say, 4 would not suf-
fi ce to avoid this problem, since any threshold that exceeds 1 means that relevant 
evidence is ignored. Moreover, lowering the threshold for expertise comes with the 
obvious and high price of trusting too much. Hence, Bayes’ theorem exhibits the 
oversights involved in ignoring the testimony of experts that are not considered to 
be suffi ciently reliable, while reminding us of the risk of blindly trusting those 
that are. 

 Above, we saw that insuffi cient competence can reduce the evidentiary value 
of expert testimony in different ways and assumed that it, for many experts, 
decreases  P E H( )  

  and increases  P E H¬( )  
 . The effect of  bias  is different. Let us 

return to the example with the competent expert above, where  P E H( )  
  was esti-

mated at 0.90 and  P E H−( )  
  at 0.02. If this expert turns out to have a bias in favor 

of H, the probability increases that the expert will claim H when H is false. 
However, in contrast to insuffi cient competence, the bias likewise increases the 
probability that the expert will claim H when H is true. Unlike insuffi cient 

   Table 1.1    Insuffi cient competence   

  P E H( )  
    P E H¬( )  

   LR   P H E( )  
  

 Competence  0.90  0.02 
  
0 90 0 02 45. / .     

  0 5 0 90 0 5 0 90 0 5 0 02 0 98. * . / . * . . * . .    
 

  

 Insuffi cient 
competence 

 0.80  0.20 
  
0 80 0 20 4. / .       0 5 0 80 0 5 0 80 0 5 0 20 0 80. * . / . * . . * . .      
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 competence, bias typically increases  P E H¬( )  
   as well as   P E H( )  

 , but neverthe-
less decreases the  likelihood ratio , provided that the relative increase in  P E H¬( )  

  
exceeds the relative increase in  P E H( )

 
 . For example, if we adjust the biased 

expert’s  P E H( )  
  from 0.90 to 0.99, and  P E H¬( )  

  from 0.02 to 0.25, the likeli-
hood ratio will drop from 45 to 4, and the probability that the hypothesis is true 
given the expert’s statement will drop from 0.98 to 0.80 (Table  1.2 ).

   Again, the testimony will retain  some  evidential value as long as  LR  1   , i.e. 
unless the expert is  equally likely  to claim H when H is false as when H is true. We 
would assume that it is very unusual that bias affects the likelihood ratio to the radi-
cal degree that  P E H( )  

  equals  P E H¬( )  
 . The rather common argument that a 

biased expert’s opinion should be discarded is hence normally not convincing. 
 However, because bias, unlike insuffi cient competence, tends to increase both 

 P E H¬( )  
  and  P E H( )  

 , it will also have the counterintuitive effect of  increasing  
the evidential value of some expert testimony. This happens when an expert who 
testifi es that H is true is biased in favor of  the negation  of H. A bias towards ¬H 
decreases the probability that the expert will say that H is true if H is false. Let us, 
for example, assume that we are dealing with an expert witness with  P E H( ) = 0 80.

 
  

and  P E H¬( ) = 0 20.
 
  (like the expert with insuffi cient competence in the example 

above), and that we learn that the expert has a bias in favor of ¬H. This would give 
us reason to adjust  P E H( )  

  from 0.80 to, say, 0.60. At the same time, we would 
adjust  P E H¬( )  

  from 0.20 to, at least, 0.02, since it is unlikely that an expert who 
is biased in favor of ¬H would testify in favor of H in a case where H is actually 
false. These adjustments would increase the  likelihood ratio  from 4 to 30, and 
increases  P H E( )  

  from 0.80 to 0.97 (Table  1.3 ).
   Another problem pertaining to motivation is  insuffi cient motivation . An expert 

can, for example, lack motivation if she is badly paid and therefore does not bother 
too much about doing a good job. Like insuffi cient competence and bias, insuffi -
cient motivation tends to decrease the likelihood ratio,  P E H P E H( ) ¬( )/

 
 , and 

thereby decrease the evidentiary value of the expert’s testimony that H is true. The 
mechanisms underlying the decrease resemble those at work when the expert’s 
competence is insuffi cient. For example, the behavior of an expert who is unmoti-
vated, but reluctant to give an incorrect statement is similar to the behavior of the 
expert who is incompetent but aware of her own incompetence and cautious to avoid 
incorrect statements: in both cases, it can be expected that the expert will be inclined 
to say that she is unable to judge whether the hypothesis is true or false. Consequently, 

   Table 1.2    Bias towards H   

  P E H( )
 
    P E H¬( )

 
   LR   P H E( )

 
  

 Non- 
biased  

 0.90  0.02 
  
0 90 0 02 45. / .       0 5 0 90 0 5 0 90 0 5 0 02 0 98. * . / . * . . * . .      

  

 Biased 
towards H 

 0.99  0.25 
  
0 99 0 25 4. / . ≈      0 5 0 99 0 5 0 99 0 5 0 25 0 80. * . / . * . . * . .      
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the unmotivated but cautious expert will be less likely to say that H is true when H 
is true, but not necessarily more likely to say that H is true when H is false. On the 
other hand, if the unmotivated expert does not care too much about whether what 
she says is correct or not, insuffi cient motivation can, just like insuffi cient compe-
tence, be expected to decrease  P E H( )  

  and increase  P E H¬( )  
 . This means that 

insuffi cient motivation and bias – two factors that are both related to motivation – 
affect the likelihood ratio differently: as seen above, bias in favor of H typically 
increases  both   P E H( )  

  and  P E H¬( )  
 . Because of this difference, the observation 

that bias increases the evidentiary value of some expert testimony does not general-
ize to problems of motivation that consist in insuffi cient motivation. In this perspec-
tive, insuffi cient motivation appears to have more in common with insuffi cient 
competence than it has with bias. 

 As we have seen, insuffi cient competence, bias towards H, bias towards ¬H and 
insuffi cient motivation have different effects on the evidentiary value of expert tes-
timony. The differences, as they have been discussed in our examples are illustrated 
below in Figs.  1.1 ,  1.2  and  1.3 , where each line represents a certain  likelihood ratio  
(LR). A change in  P E H( )  

  and  P E H¬( )  
  is marked with an arrow that describes 

the result of the change. A change in  P E H( )  
  and  P E H¬( )  

  where the arrow goes 
from a point that lies on a line with one  likelihood ratio  to a point on a line with a lower 
 likelihood ratio  means that the evidentiary value of the expert’s testimony has 

   Table 1.3    Bias towards ¬H   

  P E H( )
 
    P E H¬( )

 
   LR   P H E( )

 
  

 Non- biased   0.80  0.20   0 80 0 20 4. / .     
  

0 5 0 80 0 5 0 80 0 5 0 20 0 80. * . / . * . . * . .      
  

 Biased 
towards 
¬H 

 0.60  0.02 

  
0 60 0 02 30. / . 

     
0 5 0 60 0 5 0 60 0 5 0 02 0 97. * . / . * . . * . .    

 
  

P(E|H)

LR = 45
1.0

0.5

0.5 P(E|¬H) 1.0

LR = 1LR = 4  

  Fig. 1.1    Insuffi cient 
competence/Insuffi cient 
motivation       
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decreased. A change where the arrow goes to a point on a line with a higher ratio 
means that the evidentiary value has increased. We have assumed that insuffi cient 
competence or motivation typically leads to a decrease in  P E H( )  

  and an increase 
in  P E H¬( )  

 . The result of these changes is illustrated in Fig.  1.1 . As we can see, 
the result is a change to a line with a lower  likelihood ratio .    

 The effect of bias towards H is an increase in  P E H( )  
  as well as  P E H¬( )  

 , 
where the increase in  P E H¬( )

 
  is relatively greater than the increase in 

 P E H( )
 
 . The result of this kind of change is illustrated in Fig.  1.2 . Even though 

 P E H( )  
  increases, the result of the bias is a change from a point on a line with 

a higher  likelihood ratio  to a point on a line with a lower  likelihood ratio . 

P(E|H)

LR = 45 LR = 1LR = 4  
1.0

0.5

0.5 P(E|¬H) 1.0

  Fig. 1.2    Bias towards H       

P(E|H)

1.0

0.5

0.5 P(E|¬H) 1.0

LR = 30 LR = 1LR = 4  

  Fig. 1.3    Bias towards ¬H       
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 The difference between insuffi cient competence and bias towards H is illustrated 
by Fig.  1.1  compared with Fig.  1.2 .  P E H( )

 
  decreases with insuffi cient competence 

and increases with bias towards H, but the  likelihood ratio  decreases in both cases, 
due to a signifi cant increase in  P E H¬( )

 
 . In situations where the expert is biased 

towards ¬H there is a decrease in  P E H( )
 
  as well as  P E H¬( )

 
 , and the decrease in 

 P E H¬( )
 
  is relatively greater than the decrease in  P E H( )

 
 . Figure  1.3  shows how 

this results in a change to a point on a line with a higher  likelihood ratio .  

1.7     Conclusions 

 This article has discussed ways in which a person who does not possess expert 
knowledge can assess the reliability of an expert and the evidentiary value of expert 
testimony. The discussion belongs to a research area that we have referred to as 
‘expertology’. Expertology studies the mechanisms underlying the reliability of 
experts and develops methods for lay assessments of expert testimony by exploiting 
criteria that can be assessed without expert knowledge. In this way, expertology can 
be used to evaluate the diagnosticity of an expert’s testimony in a manner similar to 
the way that the expert evaluates her own instruments. This makes expertology 
highly relevant to legal argumentation, where it can be used to assess legal argu-
ments that appeal to expert testimony as well as counter arguments that question the 
reliability of an expert witness. 

 In this article, we have discussed the relevance of assessment criteria that pertain 
to the expert’s person and that can be used in  ad hominem  arguments against the 
expert. More precisely, we have discussed how and to what extent  insuffi cient com-
petence ,  bias  and  insuffi cient motivation  affect the reliability of an expert’s testi-
mony. This – partly empirical – question has an important mathematical dimension, 
which can be clarifi ed by the aid of Bayes’ theorem. Using a Bayesian approach, we 
have seen that all these factors tend to reduce the reliability of the expert’s testi-
mony, but that they do so in different ways, triggering different mechanisms. 
Whereas the effects of insuffi cient motivation and insuffi cient competence are simi-
lar, bias affects reliability in a different manner and can, as we have discussed, in 
fact  increase  the reliability of some expert testimony. 

 More generally, our analysis has made clear that although insuffi cient compe-
tence, insuffi cient motivation and bias all tend to reduce the evidentiary value of the 
expert’s testimony, the testimony normally retains  some  evidentiary value despite 
the presence of these factors. When an argument that appeals to expert testimony is 
met by a counter argument pointing out that the expert’s knowledge is inadequate or 
that the expert is biased, it is therefore,  pace  Walton, seldom the case that the appeal 
to expert testimony is defeated completely.     
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    Chapter 2   
 Ad Hominem Fallacies and Epistemic 
Credibility 

             Audrey     Yap    

    Abstract     An ad hominem fallacy is an error in logical reasoning in which an inter-
locutor attacks the person making the argument rather than the argument itself. 
There are many different ways in which this can take place, and many different 
effects this can have on the direction of the argument itself. This paper will consider 
ways in which an ad hominem fallacy can lead to an interlocutor acquiring less 
status as a knower, even if the fallacy itself is recognized. The decrease in status can 
occur in the eyes of the interlocutor herself, as seen in cases of  stereotype threat , or 
in the eyes of others in the epistemic community, as in the case of  implicit bias . Both 
of these will be discussed as ways in which an ad hominem fallacy can constitute an 
 epistemic injustice.   

2.1         Introduction 

 An ad hominem fallacy is an error in reasoning in which an interlocutor attacks a 
person making an argument rather than the argument being made. These attacks 
address an irrelevant aspect of the person’s character or circumstances rather than 
the argument the person herself makes, but purport to undermine the argument nev-
ertheless. A wide variety of character traits and circumstances can constitute an ad 
hominem attack, but we will focus on attacks that draw on false identity-prejudicial 
stereotypes. This is so we can consider in more detail the effect that ad hominem 
fallacies can have when we consider the broader context in which such a fallacy is 
committed. At least in textbook treatments of informal logic, the focus tends to be 
on the identifi cation of fallacies, many of which are presented in short paragraphs 
without any discussion of the context in which the dispute might be taking place. 
But in actual application, a fallacy is generally committed within a longer dialogue, 
which itself is occurring in a social context. They are also committed by individuals 
who have their own distinct backgrounds and character traits, and may occupy very 

        A.   Yap      (*) 
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different places in society. When we pay attention to the bigger picture instead of 
looking only at a single passage in which a fallacy is committed, we can see more 
clearly the connections between fallacies and societal prejudices. 

 First, we should highlight several aspects of ad hominem fallacies that will be 
assumed in this paper, stemming from the idea that these fallacies are context- 
dependent. This means that what counts as an ad hominem attack in one context will 
not count as such in another context. Branding someone as a “liberal academic” and 
therefore incapable of understanding everyday experience would be an ad hominem 
attack given a politically conservative audience. But it would seem like a strange 
criticism of, say, a speaker at a philosophy conference. This is because an ad homi-
nem attack will bring up something negative about an interlocutor, but what counts 
as a negative trait may vary depending on factors such as the parties’ respective 
backgrounds and the topic under discussion. Similarly, ad hominem fallacies are 
classifi ed as fallacies of relevance, in which something irrelevant to the quality of 
the interlocutor’s argument is cited; but what counts as relevant to the argument will 
vary with context. For example, saying that a person lacks a university education is 
irrelevant if they are making an argument about how you should best fi x your car, 
since university education typically does not address automotive repair. On the 
other hand, it is relevant if they are making a scientifi c argument, since scientists 
generally do generally need formal university education to be credible. 

 One account of ad hominem fallacies which accounts for this context- dependence, 
adapted from Yap ( 2013 ), is that ad hominem fallacies are situations in which a 
speaker’s argument is illegitimately treated as an instance of testimony. And the 
believability of an individual’s testimony is also context-dependent. We count peo-
ple as knowledgeable testifi ers in some areas (such as areas in which they have 
expertise), but not others. Similarly, we count people as trustworthy testifi ers in 
some areas (such as areas in which they do not have a personal stake), but not oth-
ers. These assumptions can easily overlap, but they do illustrate the importance of 
paying attention to the context of an argument. Many of them can be addressed by 
paying attention to the topic of the argument, but we will see that enlarging our 
scope and paying attention to further features of the context is also useful. 

 Once we situate informal fallacies in a larger context, a wide range of topics in 
argumentation opens up, although this paper will maintain a relatively narrow focus, 
looking only at ad hominem fallacies that attack people in ways that evoke identity 
prejudice. This perspective allows us to focus on the signifi cant disruption they can 
cause to the dialogue as a whole, regardless of whether the fallacy is recognized as 
having been committed. This disruption may vary in degree and reparability. In 
most cases, the fallacy will do the most harm to the person against whom it is com-
mitted, but it can also have negative effects on others. Our examples will also focus 
principally on stereotypes prevalent in mainstream Western society, though differ-
ent examples could certainly illustrate the same phenomena in societies with other 
sets of biases and stigmas. 

 The discussion of the effects of ad hominem fallacies will use several related 
concepts from psychology that have been getting increased attention in the 
philosophy literature, particularly  stereotype threat  and  implicit bias . The following 
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section will give a brief outline of these concepts and show how they can impact 
individuals in the course of their everyday lives. We will then discuss the philo-
sophical concept of epistemic injustice from Fricker ( 2007 ), and show how certain 
ad hominem fallacies can constitute an epistemic injustice. This will help showcase 
two ways in which deploying problematic stereotypes in the course of an argument 
can adversely affect its course. First, highlighting an individual’s membership in a 
group that has false identity-prejudicial stereotypes associated with it can affect her 
self-perception in a way that is very diffi cult to counteract. This is the case in which 
epistemic injustice causes underperformance associated with stereotype threat, and 
may cause the individual to make her point less effectively than she might otherwise 
have been able to do. Second, it can also affect the way in which others in the 
broader epistemic community perceive her. This is the case in which epistemic 
injustice intersects with implicit bias. This is particularly relevant for situations in 
which an ad hominem fallacy is committed in the course of a public discussion. In 
these cases, the perceptions of individuals who are not direct participants in the 
argument may be important. And the occurrence of an ad hominem fallacy in a 
public discussion might, in the eyes of those observing the argument, diminish the 
epistemic credibility of one of its participants.  

2.2     Stereotype Threat and Implicit Bias 

 Stereotype threat is a phenomenon described in Steele and Aronson ( 1995 ), in 
which invoking a negative stereotype about a group to which an individual belongs 
can cause that individual to perform below his or her actual ability. Calling attention 
to the fact that an individual belongs to a group stereotypically less skilled at a par-
ticular task can cause that person to perform more poorly at it. The original study 
considers African-Americans’ performance on standard aptitude tests, but many 
other studies have been conducted since then. Other studies have considered nega-
tive stereotypes about women’s mathematical aptitude and related them to women 
and girls’ performance on math tests (Spencer et al.  1999 ; Ambady et al.  2001 ). In 
general, what such studies have found is that negative stereotypes, particularly when 
highlighted, can become self-confi rming. 

 We can put this in terms of ability by considering several stereotypes about dif-
ferent groups and their capacities. For instance, women are often stereotyped as 
being worse at math, the elderly as being worse drivers, and African-Americans as 
being worse academically. When a member of one of these groups fi nds themselves 
faced with a task associated with a negative stereotype, their performance risks 
being evaluated in terms of that stereotype. More specifi cally, if a woman does 
poorly in a math class, some might simply explain this in terms of her gender’s 
lower ability, rather than her personal circumstances or even just her  individual  abil-
ity, independent of gender. But the pressure from this threat might be what leads to 
her poor performance, or even her choosing not to take the class in the fi rst place. 

2 Ad Hominem Fallacies and Epistemic Credibility
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 However, several points about stereotype threat ought to be highlighted. First, 
one does not have to endorse the negative stereotype to be affected by it, so long as 
it is a recognizable stereotype in one’s culture. Women who do not believe that gen-
der affects mathematical ability can nevertheless underperform as a result of stereo-
type threat. It is less a matter of our own self-conception than of our perception of 
the way in which others might see us. Being labeled as an individual who is ratio-
nally inferior, or less skilled in argumentation, can become self-confi rming for an 
individual previously confi dent in her own abilities. 

 Second, many people belong to several different groups to which stereotypes are 
associated, some of which may confl ict with each other. What makes a study such 
as Ambady et al. ( 2001 ) particularly interesting is their investigation into exactly 
this phenomenon, which looks at mathematical performance among Asian- 
American girls. Asians are typically stereotyped as being good at math, while girls 
are typically stereotyped as being bad at it. The girls in the study were fi rst asked to 
color a randomly selected picture before taking a standardized math test. The three 
pictures girls could have received to color were intended to activate their female 
identity (a girl holding a doll), their Asian identity (two Asian children eating from 
rice bowls), or neither (a landscape). For most age groups, the best performances 
were among the girls whose ethnic identity was activated, and the lowest among 
girls whose gender identity was activated, with the control group intermediate 
between the two. 1  So due to the complex nature of many people’s identity, it is pos-
sible to affect performance on certain tasks by activating one stereotype or another 
about a group to which they belong. 

 The second psychological concept we will discuss is  implicit bias . Where stereo-
type threat has largely to do with a person’s views about how she will be perceived, 
implicit bias has to do with the way in which others actually do see her. We will look 
primarily at ways in which implicit bias can affect others’ judgments of credibility 
about an individual. Now, judgments of credibility are not always conscious, and 
especially when unconscious, may be affected by negative stereotypes having to do 
with a person’s identity. For example, studies of implicit bias have shown that fac-
tors such as race and gender can affect even well-meaning individuals’ assessment 
of job candidates. One study found that fi ctitious resumes of identical quality sent 
out to employers were much more likely to receive callbacks if they were attached 
to a traditionally white name than if they were attached to a traditionally African- 
American name. This was even the case among employers who explicitly state that 
they are equal opportunity (Bertrand and Mullainathan  2004 ). Another similar study 
looked at the effects of gender, by sending identical CVs to various academic psy-
chologists for evaluation, but varying the name. Some were given typically male 
names and others, typically female names. In general, the fi nding was that the CVs 
with male names were evaluated more highly than their identical counterparts with 
female names attached. Also important is that there was no signifi cant difference 
between men and women’s evaluations of the CVs – both had a tendency to rank 
the male candidates more highly (Steinpreis et al.  1999 ). So judgements made by 

1   There was admittedly one age group in which this order was reversed. 
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members of marginalized groups may still be affected by negative stereotypes, even 
when those are stereotypes about a group to which they belong. 

 This last fact may seem counterintuitive, but an important aspect of this type of bias 
is that it tends to manifest itself in ways that the biased person is typically unaware of. 
What makes it a particularly diffi cult thing to combat, or even mitigate, is that people 
who do have implicit biases do not generally see themselves as being infl uenced by 
bias. For instance, the  bias blind spot  is the commonly held (but mistaken) belief that 
one’s own judgments are less susceptible to bias than the judgments of others (Pronin 
et al.  2002 ; Ehrlinger et al.  2005 ). This means that even under very good conditions, 
in which we have a well-meaning person who does not harbor conscious prejudice, 
and is even aware of biases to which she might be susceptible, we still see the effects 
of implicit bias. Now, in order to articulate some of the harms that can result from 
these psychological phenomena, we will turn to the concept of  epistemic injustice .  

2.3     Epistemic Injustice 

 Epistemic injustice, as discussed in Fricker ( 2007 ) in particular, is a kind of epis-
temic wrong done to an individual, in her capacity as a knower, as a result of sys-
temic injustice. Her main focus is on testimonial injustice, which stems from our 
often unconscious assessments of a speaker’s credibility. Literature on the episte-
mology of testimony does not give a uniform account of the manner in which we 
come to accept testimonial evidence, but it is acknowledged that some judgment on 
our part, whether explicit or implicit, of the testifi er’s credibility plays a role. Put 
simply, we are less likely to accept a claim if we do not see the person making it as 
credible. And prejudice can result in a person’s being assigned a lower degree of 
credibility solely on the basis of a negative stereotype about a group to which she 
belongs. There are many ways in which this can actually happen – probably as 
many as there are factors involved the assessment of credibility. However, trustwor-
thiness and competence can be singled out as important dimensions of credibility 
assessment, and both can be negatively impacted by prejudice. African-American 
males in North America are often unfairly criminalized, and this negative stereotype 
can affect assessments of trustworthiness. In different situations, members of racial 
groups who have negative stereotypes assorted with business practices might be 
assessed as less trustworthy than people who are not members of those groups. 
Similarly, there are negative stereotypes about competence at particular tasks. We 
have already mentioned negative stereotypes about women and math performance, 
but we will shortly discuss problematic stereotypes about gender and rationality that 
can cause women to be negatively evaluated. Fricker, in her book, makes use of an 
example from the screenplay from the fi lm  The Talented Mr Ripley , in which a 
woman is told “Marge, there’s female intuition, and then there are facts.” (Fricker 
 2007 , p. 88) Fricker discusses this instance of testimonial injustice in more detail 
than will be covered here, but it illustrates the point, at least, that identity prejudice 
can seriously affect the reception of a person’s claims. In this case, Marge, despite 
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intimate knowledge of the subject in question, is dismissed because of her gender, 
and her views are discounted. 

 There has been some work done in adapting this idea to arguments, and develop-
ing a concept of  argumentative injustice  (Bondy  2010 ). This is an analogous con-
cept to Fricker’s in that it involves harm done to an individual due to false 
identity-prejudicial stereotypes. However, instead of harming someone as a knower, 
it harms her as a reasoner, or someone capable of drawing conclusions from prem-
ises. While Bondy does cite some disanalogies between his concept and Fricker’s, 
the issues under discussion in this paper could easily be discussed in terms of either 
or both. 2  Particularly when we consider the close relationship between ad hominem 
fallacies and testimony, it ought not matter too much which term we use to talk about 
the injustice being done – whether it is a wrong to the person as an arguer or as a 
source of good information. So at least in this particular case, testimonial injustice 
and argumentative injustice intersect. As such, we will continue to use the original 
term “epistemic injustice,” recognizing that our examples fall into both categories.  

2.4     Fallacies in Dialogue: Bill and Sue 

 Some treatments of fallacies do consider their effect on dialogues in general. One 
particularly good treatment is Woods and Walton ( 1982 ), in which we see disagree-
ments between two agents in a romantic relationship: Bill and Sue. Woods and 
Walton use these characters as part of a running example in order to illustrate differ-
ent ways in which agents might disagree. For instance, they provide examples of 
their disagreeing about the facts, such as what Bill might have said on a particular 
occasion. They also provide examples of their drawing different conclusions from 
the same facts. The former is called premissory instability, and the latter, conclu-
sional instability. These concepts are used to show when an argument becomes a 
 quarrel , which is often what the word “argument” is taken to mean in ordinary 
language contexts. Quarrels, however, are typically unproductive and unpleasant.

  If, as in the case of premissory instability, we cannot even get started on the road to agree-
ment, then frustration, accusation, and hurt feelings are bound to occur. References will 
tend to become personal and disagreeable. Sue might eventually complain that if Bill can’t 
recall what he said last Friday, then he is a simpleton; Bill might retort that Sue is a hysteri-
cal shrew. Before you know it, things will have taken another nasty turn. Similarly, having 
got the discussion nicely under way with some basic premissory agreement, things might 
come grinding to a halt owing to a lack of common conclusions. Then the same personal 
disruptions could occur. Bill might contend that Sue shows herself to be a “typical woman” 
in having no capacity to reason beyond her nose, or to perceive what follows from what. 
And Sue may earnestly offer to slap Bill’s moronic face (and perhaps be forgiven for it.) 
(Woods and Walton  1982 , p. 4) 

2   One exception is that Bondy allows for argumentative injustice to involve credibility excesses 
rather than just credibility defi cits, which is something I will not address. In this work, I will only 
consider cases of credibility defi cit as a result of injustice. 
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   The Bill and Sue example also serves the purpose of illustrating some fallacies 
that can occur in the course of an argument, particularly when it becomes a quarrel. 
Obviously, threatening to slap someone’s face is an appeal to force, and a poor argu-
mentative move. However, we also see several cases of personal insults, or ad homi-
nem attacks. These are also fairly obvious, especially when we are primed to look 
for such things. For example, “simpleton” and “hysterical shrew” are both given as 
examples of insulting phrases that are irrelevant to the quality of someone’s argu-
ment. But we might want to think again before simply accepting them as examples 
of ad hominem fallacies and moving on. And what about the accusation of being a 
typical woman? There is some initial diffi culty in seeing this as a proper ad hominem 
attack, because at least according to the criteria we set out above, being a woman 
has to be seen as a negative trait in this context. But what is problematic is the char-
acterization of a typical woman, not the fact of Sue’s being a woman. There is more 
to be said about this case than simply the fact that fallacies are being committed, and 
tempers are being lost. We will take the three reasoning errors individually. 

 First, there is the accusation that Bill is a simpleton for not being able to recall 
what he said at an earlier time. This is clearly an insult, but is it relevant to the qual-
ity of his argument? In the context of this argument, perhaps not, but a minor modi-
fi cation could make it seem relevant. In this particular case, Bill’s being a simpleton 
is a consequence of Sue’s belief that he is simply wrong about what he said on 
Friday. So the insult is predicated on his having said something false, and only fur-
ther demonstrates the fact that the two interlocutors are disagreeing about the truth 
of the premises of an argument: what it was that Bill actually said. As such, it does 
not perfectly fi t the model of an ad hominem attack. In a typical ad hominem attack, 
someone’s argument is discredited on the basis of an irrelevant negative character-
istic that he is said to possess. But if Sue’s claim had been that, since Bill is a sim-
pleton, he is probably misremembering what he said last Friday, the defi ciency is 
relevant to the argument. It would, of course, have been better if instead of accusing 
Bill of being a simpleton, Sue had more specifi cally accused him of having a terrible 
memory. If it is in fact true that Bill’s memory is bad, this is bound to have a lasting 
effect on his credibility in future discourse, assuming that his testimony or the truth 
of his premises is based on his memory of the facts. But despite the lasting effects 
and Bill’s likely credibility defi cit, this is not a real case of epistemic injustice in 
Fricker’s sense, even if the claim is false. Even though this does harm Bill in his 
capacity as a knower, the wrong is not based on any kind of structural injustice. No 
negative stereotypes have been invoked, and there is nothing about Bill’s identity 
that is connected to the claim that he is less than intelligent. 

 Now we turn to the attacks on Sue, which are connected in that both evoke prob-
lematic stereotypes about women and rationality. The fi rst is Bill’s retort that Sue is 
a hysterical shrew. While it does not explicitly raise the issue of gender, there is a 
gendered quality to the label “hysterical shrew” that is not really present in calling 
someone a simpleton. 3  Both men and women could be simpletons, but it seems that 

3   Though the label “simpleton” arguably brings up problematic stereotypes about disability, mak-
ing a more intersectional analysis desirable, for the sake of simplicity here, we will suppose that 
neither Bill nor Sue is cognitively disabled. 
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only women are called shrews, and it is rare to say that a man is being hysterical. 
Even though the fallacy in the accusation is obvious, it still renders gender salient to 
the dispute in a way that it might not have been before. 

 The last ad hominem attack of the passage state that Sue is a typical woman, and 
is therefore incapable of reasoning properly. There are at least two features of this 
attack that distinguish it from the previous two. First, being a woman is not an obvi-
ously negative trait (or at least should not be!), where a simpleton or a hysterical 
shrew is easily recognizable as something we would not want to be. While being 
incapable of reasoning properly is clearly something negative, note that it is sup-
posed to follow from a trait (gender) that we do not obviously recognize as being 
negative. Second, if women were less capable of proper reasoning, this would not 
really be an ad hominem fallacy, since it would be very relevant to the argument. 
Pointing out that one’s argumentative opponent is somehow lacking in their ability 
to reason and think through consequences is actually relevant to whether or not they 
should be taken seriously. As an illustration of this, note that if one was engaged in 
an argument with someone (of any gender) and said, “Look, you’ve had a lot of 
alcohol tonight, and so you’re being totally irrational,” this would not count as an ad 
hominem fallacy. There are plenty of things that could impair someone’s ability to 
reason, such as drugs, alcohol, injury, or illness, and bringing them up as a reason to 
take that person’s argument less seriously does not seem properly fallacious. But of 
course what makes this case different from dismissing someone because they’ve 
had too much to drink is that the latter case allows for the possibility of revisiting 
the discussion later, when the person has sobered up. It is not common for someone 
to change genders, and I suspect that people who say things like Bill did in this argu-
ment would not also be thinking of revisiting the argument after such a change. 

 So this needs to be further broken down. Here we have a case of an accusation 
that is in part true, since Sue is a woman, and would be relevant if entirely true, since 
someone’s ability to reason is relevant to the quality of their argument. An alterna-
tive diagnosis of the problem is that we do not have an ad hominem fallacy, but a 
false claim built in to the accusation in the fi rst place, namely that women are poor 
reasoners. This really depends on how we treat the characterization of a “typical 
woman.” If we take it as part of the attack, then the charge against Sue is just false, 
since the characterization of women that it depends on is just false. On the other 
hand, if we take it as a background assumption, then we can see it as an ad hominem 
fallacy, since being a woman is irrelevant to one’s ability to reason, though Bill is 
falsely treating it as a relevant factor. Also, this is a case of epistemic and argumen-
tative injustice, generally wronging Sue in her capacity as a participant in this dia-
logue. The reason why the authors are able to use this as an example of an ad 
hominem fallacy in the fi rst place is that the stereotype of women as being less 
rational is a recognizable one, even if we do not endorse it. If Bill had said that Sue 
is a typical brown-eyed person and therefore unable to reason properly, it would not 
have done a particularly good pedagogical job, since there are no common stereo-
types about brown-eyed people being poor reasoners. 

 Further, given the literature on stereotype threat, we might worry that calling 
attention to a negative stereotype about women and rationality might have a  negative 
effect on the female participant in the discussion. But we need to be careful about 
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just how we characterize this phenomenon, particularly since the causal mechanism 
that results in underperformance is not quite understood at this point. Still, note that 
what happens in next in the story is both plausible and in some sense a confi rmation 
of the stereotype, namely an appeal to force. In making this move, Sue gives up on 
rational argument, and threatens to slap Bill. It is telling that the person against 
whom a stereotype about rationality is deployed immediately resorts to an irrational 
response. Of course this is just a story, but it could easily have been an actual 
interaction. 

 Another thing to talk about, then, is what an alternative next part of the story 
could have been instead of a slap. Walton and Woods use this as an example of a 
way in which tensions can escalate in a quarrel, but what, if anything, could salvage 
this argument? Bill could show that his memory is perfectly good, and Sue might be 
able to show herself to be calm and collected, but how could she show that the last 
ad hominem attack is unjustifi ed? In the previous two cases, it was possible to show 
that the negative trait ascribed was inapplicable, but in this case, Sue certainly is a 
woman. What is false is the assumption that her being a woman makes her less 
capable of producing a proper argument. It seems very unlikely that anything Sue 
could do would conclusively show the falseness of the stereotype generally, and it 
does not seem much more likely that she would even be able to combat it in this 
individual instance. 

 The problem is that once her rationality has been undermined, Sue’s prospects 
for rationally defending herself obviously diminish. There is now an easy way to 
dismiss any further counterargument that she gives as a further manifestation of her 
irrationality, and thus not worth considering as a serious point in a debate. This is 
largely because what she has to argue against is the view that women are irrational. 
No easy demonstration is available to show that typical women are perfectly good 
reasoners. So her principal argumentative resource has been removed, and Sue may 
easily fi nd herself appealing to force or emotion, or committing some other kind of 
fallacy, because it has become the only way for her to make a point heard. Notice, 
though, that this is a potential mechanism for the underperformance effect of stereo-
type threat. When a person’s capacity to engage as a rational agent has been under-
mined by deploying a stereotype, they may fi nd themselves confi rming that 
stereotype because they are no longer accepted in the discourse as a rational agent. 
More simply, underperformance in this particular way may be their only way to stay 
in the conversation because of the epistemic injustice that has been done. 

 If Sue’s prospects for defending herself using only her own resources are poor, 
what if Bill apologizes for the sexist remark, or he is called out by a third party? Can 
this correct the epistemic injustice? Does it neutralize the problem, and allow Sue 
back into the dialogue as an equal participant? Not necessarily. Bill can certainly 
take back what he said, either because he regrets it or because of someone else’s 
intervention, but issues of gender and rationality have now been rendered salient to 
the argument. Is there then any way for someone hearing their argument to see Sue 
just as a reasoner, and not as a female reasoner? This is the place where issues of 
implicit bias become relevant, as we see just how diffi cult it is for people, even those 
people who express a commitment to treating men and women equally, to really do 
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so. This may have been the case even before gender was explicitly introduced, but 
is certainly so at this point in the argument. Implicit bias, by its very nature, is 
extremely diffi cult to switch off. And we have already seen that there are negative 
stereotypes about women and rationality. Once a woman has been labeled as an 
irrational female in an argument, the threat of the label remains for her. These fea-
tures of the situation are what really make it an injustice in Fricker’s sense – some-
thing that does epistemic harm to Sue. 

 It might be arguable that any case of an ad hominem attack does some epistemic 
harm to an interlocutor. I would be happy to grant this point, but nevertheless would 
maintain that there is a real difference between this last case and the others due to 
the irreparability of the damage done to the discourse as a whole. Suppose Bill had 
claimed instead that she was revealing herself to be a typical brown-eyed person and 
therefore a bad reasoner. This is an  incidental , rather than  systematic  case of testi-
monial injustice. A prejudice against the reasoning powers of brown-eyed people is 
unusual, and though it might cause signifi cant problems for Sue in the course of this 
argument, its effects will most likely be quite localized to her interactions with Bill. 
On the other hand, a prejudice related to women and rationality will likely affect 
Sue in many areas of her life:

  Systematic testimonial injustices, then, are produced not by prejudice  simpliciter , but spe-
cifi cally by those prejudices that track the subject through different dimensions of social 
activity – economic, educational, professional, sexual, legal, political, religious, and so on. 
Being subject to a tracker prejudice renders one susceptible not only to testimonial injustice 
but to a gamut of different injustices, and so when such a prejudice generates a testimonial 
injustice, that injustice is systematically connected with other kinds of actual or potential 
injustice (Fricker  2007 , p. 27). 

   The fact that a testimonial injustice is systematic is signifi cant for two main rea-
sons. First, we are also concerned with the effects of the fallacy on outside partici-
pants to the dialogue. A prejudice against brown-eyed people is unlikely to be 
shared by a wide segment of the population, whereas prejudices about gender are 
common (though in many cases unconscious). So a brown-eyed person is unlikely 
to be affected by implicit bias against brown-eyed people, but a woman is likely to 
be affected by implicit sexism. Second, the confi dence-eroding effects of testimo-
nial injustice are much more signifi cant when a person has been consistently subject 
to it. Even if Bill has not expressed sentiments like this in the past, if Sue has found 
herself being discounted, or treated as less rational, because of her gender, an attack 
such as this will contribute to an already substantial harm. Even though this paper is 
focusing primarily on instances of one-off testimonial injustices, or at least injus-
tices committed in the course of a single dialogue, the line between long-term injus-
tice and one-off injustice can become blurry in many situations. And even in a 
one-off situation, Fricker writes that “the recipient of a one-off testimonial injustice 
may lose confi dence in his belief, or in his justifi cation for it, so that he ceases to 
satisfy the conditions for knowledge” (Fricker  2007 , p. 47). This means that the 
(perhaps cumulative) epistemic harm might render things such that Sue is no longer 
capable of acting as a rational participant in the dialogue – hence the appeal to force. 
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 Thus far, we have only looked at a single case of epistemic injustice and looked 
at its problematic effects, but the comments about the case of Bill and Sue certainly 
generalize to many other situations. There are certain fallacies whose negative 
effects on an argument may be counteracted. Someone may be able to show that a 
negative stereotype is inapplicable to them, because they do not actually belong to 
the group being stereotyped. However, if the problem is one of showing that the 
stereotype is inaccurate, this is a problem that requires much more than a single 
exchange. We can also talk more generally about ways in which ad hominem attacks 
might constitute an epistemic injustice against a participant in a discussion. As we 
alluded to earlier, there are two main problematic effects of ad hominem attacks that 
invoke identity-prejudicial stereotypes. First, there is the epistemic harm done to the 
individual who is being attacked. Stereotype threat and the cumulative effects of 
epistemic injustice can cause a person to become a worse participant in the dia-
logue. This may result in her becoming less sure of her beliefs, ultimately failing to 
satisfy the conditions for knowledge, or may leave her with too few resources with 
which to engage as a legitimate participant in the discussion. Second, there is the 
potential for implicit bias in outside observers, once the negative stereotype has 
been rendered salient to the discussion. 

 Even if people do attempt to discount stereotypes, they may nevertheless have 
signifi cant effects in their assessment of the situation, and of the merits of each 
individual’s arguments. The anchoring effect is a phenomenon in which people, 
when primed with certain pre-established categories or amounts, tend to produce 
estimates which are closer to those categories or amounts than those who are not 
primed (Slovic  1967 ; Tversky and Kahneman  1974 ). For instance, Desmarais and 
Bruce ( 2010 ) found that sports commentary that invokes stereotypes infl uences 
viewers’ interpretation of the game being played. It seems entirely plausible that 
stereotypes could infl uence observers’ interpretation of an argument taking place in 
front of them without their being aware of this infl uence. 

 Regardless of whether the effects on Sue are visible to the other participants, we 
can at least acknowledge that she now bears a burden in the debate that Bill does 
not. She has to be more careful than he does to be even-tempered and rational, lest 
she be seen as a hysterical woman. This is a burden that has been unfairly placed 
upon her in the debate due to her gender. More specifi cally, the fact that Bill’s ad 
hominem attack has made her gender salient to the argument they are having. She 
may admittedly choose not to try to take up this challenge, and continue to argue as 
before, but for all involved parties (including most likely herself) she is at risk of 
being evaluated more harshly if she fails to meet it. What this means practically 
speaking is that Bill may be permitted to make an appeal to emotion in the course 
of their argument and have that be considered a relatively acceptable, if not optimal, 
argumentative move. However, Sue’s making the same emotional appeal would 
likely result in her being viewed negatively, as being overly emotional and possibly 
hysterical. This effect might become obvious to observers if both Bill and Sue were 
to make an identical appeal, but such a situation seems unlikely to arise in the course 
of any real life argument.  
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2.5     The Credibility of Female Attorneys 

 Epistemic injustice can arise in the course of ordinary dialogue, as in the previous 
section, but it can also have signifi cant effects in legal contexts as well. A case study 
of tactics used by attorneys in the courtroom showed a variety of credibility lessen-
ing tactics used against opposing counsels. One particular dimension of this study 
looked at the ways in which these credibility attacks were gendered. Based on gen-
der bias reports as well as anecdotal evidence, Ubel ( 2008 ) conducted a survey of 
Kansas attorneys asking about credibility lessening tactics, described as “any tactic 
in which an attorney uses speech or actions to negatively impact the credibility of 
another attorney in court.” While the participants were only asked to describe situa-
tions in which such tactics had been used, the analysis classifi ed them into eight 
categories that they identifi ed. The two most relevant to our purposes are Experience 
and Reference Gender, since they specifi cally attack aspects of the opposing 
 counsel’s identity: age and gender, respectively. We will focus on the latter. 

 Anecdotal evidence and earlier studies mention sexist remarks, derogatory treat-
ment, inappropriate forms of address, references to female stereotypes, foul lan-
guage, cute names, and making references to physical appearance (Ubel  2008 , 
p. 44). Some of these appeared in Ubel’s study. As examples of responses that were 
coded as Reference Gender, (Ubel  2008 , p. 47) gives the following:

•    Sometimes older (much older) male attorneys will call you “honey” or “lady 
lawyer”  

•   Referring to me as “little lady,” “young lady”  
•   When picking my fi rst felony jury, the prosecutor announced to the jury I was 

5 months pregnant. He asked the jury if this would infl uence their decisions.    

 Ubel found that while 15 % of the tactics that female respondents reported were 
classifi ed as Reference Gender, no males reported their gender being referenced in 
order to lessen their credibility. Further, no one mentioned using this tactic against 
another attorney (Ubel  2008 , p. 49). This study did have its limitations, however. 
While the gender breakdown of respondents was similar to that of Kansas attorneys, 
the study was obviously geographically constrained and self-reported. Further, the 
extent to which these tactics were successful was impossible to measure. It may 
have been that in some cases, the credibility of the attacker was lessened more than 
the credibility of the one under attack. 

 However, in light of stereotypes about the gendered nature of rationality, and 
about women being more emotionally governed, it seems very plausible that many 
of the Reference Gender attacks would have had very much the desired effect, and 
further, because of the unconscious nature of implicit bias, listeners may not have 
been aware that they were affected. These are real cases in which some of the hypo-
thetical tactics outlined in the previous section against Sue have been used to com-
mit an epistemic injustice. The next section, however, will turn to situations in 
which issues of credibility and identity are much more complex and diffi cult to 
untangle.  
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2.6     “Authentic” Victims and Credibility 

 In cases of sexual assault, perceived credibility of victims is an extremely salient 
issue. While the gender of an attorney is irrelevant to the quality of her arguments, 
aspects of an individual’s identity can be more easily seen as relevant to her credibil-
ity. So this section will look at ways in which attacks against an individual evoking 
aspects of their identity can result in unfair credibility defi cits and in such a way 
constitute epistemic injustice. In a well-known Canadian case in which a man was 
accused of sexually assaulting a young woman who he was interviewing for a job. 
Justice McClung remarked that the 17-year old complainant did not present herself 
to the accused in “a bonnet and crinolines” – a statement duly criticized by another 
Supreme Court judge, Justice L’Heureux-Dubé (R v. Ewanchuk  1999 ). While the 
accused, Ewanchuk, was acquitted, and the acquittal upheld on appeal as per the 
views of Justice McClung, the appeal was later overturned. The trial ruling as well 
as McClung’s ruling, were based on the idea of “implied consent,” that the com-
plainant’s behaviour and lack of resistance to some of the accused’s advances could 
objectively be construed as consent. 

 The judges who overturned McClung’s ruling did so on several grounds – some 
on the more purely legal grounds that there was no implied consent defence, and 
that the accused’s behaviour made it clear that he understood that his advances were 
unwanted. However, L’Heureux-Dubé’s remarks pointed out instances in which 
McClung’s remarks about the complainant’s character were problematic, and that 
we can recognize as cases of ad hominem attacks that contribute to epistemic injus-
tice. These create tension with the fact that the trial judges initially did fi nd the 
complainant to be a credible witness. In addition to McClung’s remarks about the 
lack of “bonnet and crinolines,” he also pointed out that she was the mother of a 
6-month-old baby, and shared an apartment with her boyfriend and another couple. 
In response to this, L’Heureux-Dubé wrote:

  Even though McClung J.A. asserted that he had no intention of denigrating the complainant, 
one might wonder why he felt necessary to point out these aspects of the trial record. Could 
it be to express that the complainant is not a virgin? Or that she is a person of questionable 
moral character because she is not married and lives with her boyfriend and another couple? 
These comments made by an appellate judge help reinforce the myth that under such cir-
cumstances, either the complainant is less worthy of belief, she invited the sexual assault, or 
her sexual experience signals probable consent to further sexual activity. Based on those 
attributed assumptions, the implication is that if the complainant articulates her lack of 
consent by saying “no”, she really does not mean it and even if she does, her refusal cannot 
be taken as seriously as if she were a girl of “good” moral character. (R v. Ewanchuk  1999 ) 

   Based on what we have seen thus far about the pervasiveness of stereotypes, even 
if someone claims that these are not being pointed out in order to reduce the com-
plainant’s credibility, they can still very easily have that effect, and L’Heureux- 
Dubé is quite right to connect them to the myth that, on some occasions, “no” might 
mean “yes.” Since this case, some research has been done on the concept of the 
“ideal victim” in sexual assault cases, and the extent to which assertions about a 
complainant’s character can affect assessments of her credibility, even if they are 
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not framed as such (and even if, as in Ewanchuk’s case, credibility has supposedly 
already been established.) 

 In some aspects of sexual assault cases, credibility judgments are explicit, for 
instance in police assessments of the believability of rape reports. Randall ( 2010 ) 
discusses several situations in which police disbelieved several women’s rape 
reports on account of their demeanor. We will focus more on credibility attacks in 
trial contexts, however, in which aspects of a woman’s background can be raised in 
order to discredit her. One egregious example of this is the view that sex workers, 
by the nature of their work, cannot be raped. This is in part due to a credibility defi -
cit due to their identity; but women who are in a relationship with their assailant will 
also be discredited along similar lines, due to “the (mistaken) assumption of ‘con-
tinuous’ or ‘implied’ consent given by women in these situations” (Randall  2010 , 
p. 409). However, there are other ways in which women’s credibility can be attacked 
that have little or nothing to do with the idea of implied consent. Women who are 
already socially marginalized (perhaps because they are sex workers, but also per-
haps due to issues of race or class) can often be seen as less “authentic” victims of 
rape. Randall cites an Australian study (discussed in more detail in Cossins ( 2003 )) 
investigating the way in which adult female sexual assault victims are treated in the 
courtroom, with a particular focus on the treatment of black and Aboriginal women:

  The analysis showed that the credibility testing of the victims was compounded by cultural 
and language problems for Aboriginal women, who were subjected to a signifi cantly greater 
and more intense amount of defence questioning their drinking, drug use, lying, and the 
levels of casual sexual relations in their communities. The more hostile and racist the cred-
ibility assaults, the more distressing and traumatizing the trial process is for rape complain-
ants, creating a vicious circle such that their very distress undermines their ability to “hold 
up” under legal interrogation in a way that is seen to be credible. (Randall  2010 , p. 410–1) 

   This study raises clear worries of both stereotype threat and implicit (perhaps not 
even implicit) bias. The way in which victims often broke down under hostile and 
racist questioning is even more extreme than the usual underperformance effect 
described in studies of stereotype threat. Further, the questions drinking and drug 
use clearly invoke certain problematic stereotypes and render them salient to listen-
ers at the trial. The study even notes that a Crown Prosecutor remarked to the judge, 
“these are not educated people,” in reference to the Aboriginal woman who was the 
complainant (Cossins  2003 , p. 80). The fact that these stereotypes are even invoked 
by the prosecution is striking, since it shows us the extent to which they are seen as 
relevant to the decision. Had this been a remark by the defence, it could easily have 
been labeled an ad hominem attack. After all, a woman’s level of education is likely 
irrelevant to her ability to provide accurate testimony about personal events, but 
could prejudice listeners against her regardless. 

 Now it may seem diffi cult to separate ad hominem attacks from truly relevant 
concerns in sexual assault cases, since personal testimony about events plays such a 
signifi cant part in the evaluation of what in fact happened. However, the asymmetry 
with which different groups face credibility attacks makes it very likely that some-
thing problematic is happening. Indeed, the very concept of the “ideal victim” 
makes it clear that some victims of sexual assault will fi nd it harder to make their 

A. Yap



33

cases than others in ways that have nothing to do with the facts of the situation, 
merely their social identity.  

2.7     Conclusion 

 The story thus far has been primarily a pessimistic one, about the fact that negative 
stereotypes and the epistemic injustice associated with their use in arguments, can-
not simply be ignored. Once they have come into play in an argument, they render 
certain features of a participant salient to the discourse in question. We have also 
seen that there is very little that an individual herself can do once being subjected to 
an epistemic injustice, to correct or even improve her argumentative situation. 
Further, the psychology literature is both extensive and mixed when it comes to the 
possibility of becoming unbiased individuals, or successfully correcting for biases 
that we know we might possess. Some articles are extremely pessimistic about the 
possibility of bias correction (Wilson and Brekke  1994 ; Wegner  1994 ; Sanna et al. 
 2002 ). But despite this, certain biases do have certain strategies that work to some 
degree (Anderson and Sechler  1986 ; Pettigrew  1998 ). However, since different 
biases are mitigated by different strategies, there cannot be an across-the-board 
solution that could be implemented for cases in which identity prejudicial stereo-
types can interfere with the course of an argument. There is no clear way in which 
an individual can defend herself against an epistemic harm done to her. We might 
just be lucky in some cases, and people outside of the dialogue might accord less 
credibility to the person making the prejudicial ad hominem attack, which could 
help balance out the issues of bias. 

 Surprisingly, one of the few sources of hope for defending oneself against ad 
hominem attacks on credibility can be found in the literature on “ideal” victims of 
sexual assault. While much of this literature focuses on issues of identity, Larcombe 
( 2002 ) provides a different perspective, in which a victim’s ability to demonstrate 
resistance during the trial process itself might enhance her credibility rather than 
damage it. We have already discussed ways in which defence lawyers in trials can 
frequently, and in a hostile fashion, attempt to discredit a witness. However, if she 
is able to resist the underperformance effects of stereotype threat, she may be able 
to turn the situation to her advantage:

  if she can hold up under the pressure, if she can withstand the defence counsel’s seductive 
and/or aggressive attempts to impose an alternative/normative account, if she can resist 
their attempts to take control and determine the course of events; if she can stick with her 
version of what happened and is clear about what she said, felt, and wanted – all in the face 
of explicit and calculated attempts to trip her up – she will have represented herself not only 
as a persuasive and credible witness but, more importantly, as a victimized yet resistant 
female subject. (Larcombe  2002 , p. 142) 

   The reason this works, Larcombe reasons, is that this allows the jury to observe 
a scenario of the victim’s fi rm non-consent, which makes it easier for them to  picture 
an analogous scenario as having taken place in the past. This can make her account 
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of non-consent to the accused’s advances more plausible. But of course, while there 
be an upside to credibility attacks in this specifi c situation, turning it to her advan-
tage still requires a tremendous effort on the part of the victim of these attacks. 
However, Larcombe does also mention one situation in which a judge intervened on 
behalf of a victim who was being examined in a particularly aggressive fashion, and 
rebuked the defence lawyer for his conduct. Perhaps it can be in the power of 
authoritative outside parties to ameliorate the negative effects of ad hominem attacks 
and reduce the epistemic harms being done. Those who already have been accorded 
signifi cant credibility would do well to speak up on the part of those who may be 
likely to suffer an epistemic injustice; this may be the best solution we have so far.     
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 Now faith is the substance of things hoped for, the evidence of 
things not seen. 

 (Hebrews 11: 1, King James Version) 

    Abstract     In this paper, I intend to show that the absence of evidence about a claim 
is not inferentially inert in legal argumentation. Arguing from ignorance is usually 
taken to be a fallacy, but it can yield two sorts of justifi ed conclusions in a trial: 
epistemic ones concerning what is plausibly true, and normative ones concerning 
what should be taken as true. In the former, the absence of evidence generates an 
argument from ignorance justifi ed by non-deductive standards. In the latter, the 
absence of evidence triggers a normative presumption. I also show that in both we 
should not confl ate the absence of evidence with the negative evidence provided by 
some test or research. Arguments from ignorance depend on the absence of certain 
evidentiary items, not on the evidence of an absence, even though also the lack of 
evidence is sometimes probative.  

3.1         Introduction 

 In this paper, I intend to show that the absence of evidence about a claim is not 
inferentially inert in legal argumentation. Arguing from ignorance is usually taken 
to be a fallacy, but it can yield two sorts of justifi ed conclusions in a trial: epistemic 
ones concerning what is plausibly true, and normative ones concerning what should 
be taken as true. In the former, the absence of evidence generates an argument from 
ignorance justifi ed by non-deductive standards. In the latter, the absence of evidence 
triggers a normative presumption. I also show that in both we should not confl ate the 
absence of evidence with the negative evidence provided by some test or research. 
Arguments from ignorance depend on the absence of certain evidentiary items, not 
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on the evidence of an absence, even though also the lack of evidence is sometimes 
probative. 

 In our ordinary life it is not unusual to infer the truth-value of a claim from the 
absence of evidence about it. But that is a fallacy. This fallacy is called “argument 
from ignorance” ( argumentum ad ignorantiam ) 1  and it basically exists in two differ-
ent versions: fi rst, inferring the truth of a claim from the absence of evidence against 
it; second, inferring the falsity of a claim from the absence of evidence in favor of 
it. We might call the two versions  affi rmative  and  negative  respectively. Here is an 
instance of the affi rmative:

   (A) There is no scientifi c proof that silicone breast implants are unsafe; therefore, 
they are safe.    

 And here is an instance of the negative version:

   (N) There is no scientifi c proof that silicone breast implants are safe; therefore, they 
are unsafe.    

 Put as such, both (A) and (N) are fallacious. What kind of fallacy is it? It can be 
argued that this fallacy belongs to the category of relevance fallacies. The premises 
are not relevant to the conclusions, because the truth-value of a claim is independent 
from the evidence about it (and from the absence of evidence also). But don’t we 
ordinarily argue from evidence to truth-values? And don’t we often argue from 
absence of evidence too? I think it is possible to defend some version of the argu-
ment from ignorance. And I think that the possibility of justifying at least some 
instances of it depends on the background knowledge, on the relevant information 
and on the theory of fallacies agreed upon. However, the present work doesn’t aim 
at upholding an overall theory of fallacies. The only question it deals with is whether 
the argument from ignorance – as defi ned here – has a legitimate role in legal argu-
mentation, and when. 2  

 I will proceed as follows: after some remarks on absence of evidence and argu-
mentation theory (§2), I will address the saying that absence of evidence is not 
evidence of absence (§3) and I will fi nally consider the effect of the legal burdens of 
proof on the absence of evidence (§4). My main claims will be that, fi rst, we have 
to distinguish deductive from non-deductive accounts of fallacies; second, we have 
to distinguish absence of evidence (e.g. not knowing whether there are footsteps in 
the snow) from negative evidence (knowing there are no footsteps in the snow); and 
third, we have to distinguish in the fi eld of legal argumentation the uses of the argu-
ment that are epistemically justifi ed in virtue of the background knowledge and the 
relevant information and the uses of it that are practically justifi ed by the relevant 
presumptions and burdens of proof. Given these distinctions, it happens that absence 
of evidence  is  evidence of absence; but this only concerns the epistemic uses of the 

1   See Robinson ( 1971 ) for several varieties and examples of the argument. Cf. e.g. Walton ( 1999b , 
368,  2008 , 57). 
2   To be precise, I focus on its role in adjudication. I leave aside the role it has in legislative debates 
and political argumentation, where it is often connected to the so-called Precaution Principle. 
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argument from ignorance, for the practical uses of it do not say what is true or false 
but, rather, what should be treated as true or false.  

3.2     Absence of Evidence and Argumentation Theory 

 The argument from ignorance is a fallacy from a deductive point of view. This 
means that, if “inferring” is understood as  deductively inferring , the inference from 
the absence of evidence to the truth of a claim (in the affi rmative version of the argu-
ment), or to the falsity of it (in the negative version), is an invalid one. For the truth 
or the falsity of a claim is not logically implied by the absence of evidence against 
or in favor of it. 

 However, if “inferring” is read as meaning  inductively  or  abductively inferring , 
that argumentative move is not necessarily a fallacy. 3  This is common sense. There 
are cases in which it is reasonable to infer the truth of a claim from the absence of 
evidence against it, and cases in which it is reasonable to infer the falsity of a claim 
from the absence of evidence in favor of it. So, if we move from the class of deduc-
tive fallacies to that of non-deductive ones, the question we face is how to distin-
guish the cases in which it is reasonable to draw some non-deductive inferences 
from ignorance, from those in which it is not. In short, we have to determine when 
and why that argumentative move is not fallacious any longer. 

 Now an argument is an inductive fallacy when a weak conclusion is presented as 
strong, or vice versa. (Here for simplicity I skip considerations on abductive falla-
cies, which are similar to inductive ones). 4  To put it in a more abstract way, such a 
fallacy occurs when contrary to appearances the inductive justifi cation standards are 
not met. That happens when the inductive support given by the premises to the con-
clusion is disguised, misconstrued, or altered in some signifi cant way. 

 That could be cast in different terms according to the theory of fallacies and 
argumentation agreed upon. Locke was apparently the fi rst to use the name  argu-
mentum ad ignorantiam . 5  Today the argument is usually included in the list of falla-
cies that theories of argumentation try to cast and explain. Let us consider the 
pragma-dialectical theory of argumentation, which regards a fallacy as a defi cient 
move in an argumentative discourse or text (not just as an error of reasoning, i.e. not 
only a violation of logical standards of validity). 6  The authors who support this 
theory claim that a pragma-dialectical treatment of fallacies provides a more sys-
tematic account of them (including in the picture the so-called informal fallacies) 
than the standard, logical treatment. For, according to the pragma-dialectical 

3   Cf. Wreen ( 1989 ,  1996 ). 
4   On abduction and induction see Flach and Kakas ( 2000 ). 
5   See Hamblin ( 1970 , 159–162). 
6   Van Eemeren and Grootendorst ( 2004 ). See also van Eemeren ( 2010 , 193–196). 
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approach, a fallacy is a violation of any of the rules for a critical discussion. 7  On the 
one hand, this view is taken to be broader than the standard conception, and, on the 
other, it is taken to be more specifi c:

  Our view is broader because we do not link the fallacies exclusively to one particular dis-
cussion stage, which we call the argumentation stage, in which the reasoning of the pro-
tagonist is tested for its correctness. It is more specifi c because it links the fallacies 
specifi cally and explicitly with the process of resolving a difference of opinion (van 
Eemeren and Grootendorst  2004 , 162). 

   This conception captures more fallacies than others and places them at different 
stages of a critical discussion. Then, what is wrong with the argument from igno-
rance? In the context of a conversation, or a discussion, or an exchange of reasons 
in general, what is wrong is the act of making a statement unsupported by eviden-
tiary reasons. This is related to Grice’s maxim of quality ( 1989 , 27): “Try to make 
your contribution one that is true”. This maxim is constituted of two more specifi c 
maxims, or sub-maxims: (1) Do not say what you believe to be false; (2) Do not say 
that for which you lack adequate evidence. The second sub-maxim is what interests 
us here. It says that we are not entitled to assert something we lack evidence for. 
Then, from the absence of evidence about  p , we cannot conclude to the truth of  p  
nor to its falsity. Frans van Eemeren and Rob Grootendorst ( 2004 , 76–77) rephrase 
the point claiming that we must not perform any speech acts that are “insincere” (or 
for which we cannot accept responsibility). 8  

 But arguments from ignorance are not always wrong. Douglas Walton has 
remarked, from the standpoint of a different but similar theory of argumentation, 9  
that some uses of that kind of argument are not fallacious. The problem is “how to 
determine, by some clear and useful method, which are the fallacious and which are 
the nonfallacious cases” (Walton  1999a , 53). He basically uses the notion of  plau-
sible inference  and applies it to the absence of a certain kind of evidence in given 
situations. For instance: “if it were raining now I would know it (by the noise); but 
I do not know it; therefore, it is not raining now” (Walton  1996 , 1). 10  If the premises 
are plausible, the conclusion is plausible as well. Moreover Walton claims that some 
instances of the argument can be reconstructed as applications of  modus tollens  that 
provide plausible conclusions; but this is puzzling given that  modus tollens  provides 
deductive conclusions. In fact, Walton adds, it is not really  modus tollens , but a kind 
of abductive argument (Walton  1999a , 57–58). He refi nes this idea saying that there 

7   “Every violation of any of the rules of the discussion procedure for conducting a critical discus-
sion (by whichever party and at whatever stage in the discussion) is a fallacy” (van Eemeren and 
Grootendorst  2004 , 175). Fallacies are “argumentative moves whose wrongness consists in the fact 
that they are a hindrance or impediment to the resolution of opinion on the merits” (van Eemeren 
 2010 , 193). 
8   See van Eemeren and Grootendorst ( 2004 , 187ff.). Cf. Walton ( 1999a ) and van Eemeren and 
Grootendorst ( 1992 , 187–194). 
9   Similar in that it is focused on the pragmatic and dialectical aspects of arguing. See e.g. Walton 
( 1996 ,  1999a ,  b ). 
10   Note that “I do not know it” is ambiguous between: (1) I have no evidence about it and (2) I have 
evidence it is not raining. This will be relevant for the discussion below. 
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is a “plausibilistic  modus tollens  form characteristic of typical  ad ignorantiam  
 arguments: ‘if  A  then one would normally expect  B ; not  B ; therefore (plausibly) not 
 A ’” (Walton  1999a , 60). Some  prima facie  examples of this are the dog that did not 
bark, the snow without footsteps outside the house, and similar cases from which a 
set of plausible conclusions can be drawn. 11  So, the argument from ignorance “is a 
plausible inference that makes the conclusion plausible, on the assumption that the 
premises are plausible” (Walton  1999a , 64); and often such arguments are defeasi-
ble bases for practical deliberation (Walton  1999a , 59). 

 Walton also notices that the argument from ignorance is usually construed as 
related to non-ordinary things such as aliens and ghosts:

  it is characteristic of many of the fallacious arguments from ignorance cited in the logic 
textbooks that they tend to be about UFO’s, the existence of God, ghosts, the paranormal, 
and so forth – all subjects in which there is a verifi ability problem in the sense that it would 
be hard to know what counts exactly as evidence either for or against the claim (Walton 
 1999b , 369). 

   Besides, there are the non-fallacious uses of the argument. But Walton ( 1999b , 
369) conceives of them as the cases where the argument is a “presumptive guide to 
action”, which is a misleading account insofar as it misses the distinction between 
epistemic and practical considerations. 12  One thing is to have a set of epistemic 
reasons to uphold a (presumptive or plausible) belief, and quite another is to form a 
plan of action based on (i) that belief and (ii) a practical attitude such as a desire. 
The crucial aspects one must insist upon in order to redeem the argument from 
ignorance from easy criticism are (a) the nature of the evidence at stake and (b) the 
regulation of the burden of proof. As to (a), we have to distinguish the so-called 
negative evidence from the mere absence of it: “What is called  negative evidence  in 
scientifi c research is the kind of evidence where an outcome is tested for and does 
not occur”. 13  As to (b), we need to observe that in a dialectical exchange “fallacious 
arguments from ignorance are often connected with fi rst, a reversal of burden of 
proof, and second, a diffi culty in fulfi lling that burden, once it has been reversed, 
especially in cases where genuine evidence is diffi cult to fi nd” (Walton  1999b , 375–
376). (More on both points below). 

11   Wreen ( 1996 , 354–356) argues that using  modus tollens  here counts as reconstructing deduc-
tively a genuine inductive argument, something he criticizes as artifi cial and based upon highly 
disputable premises. In fact, Walton ( 1999a , 60) qualifi es that  modus tollens  as “plausibilistic”, and 
Walton ( 2006 , 323) qualifi es it as “presumptive”. 
12   At most, I would say that practical interests infl uence epistemic justifi cation. See Stanley ( 2005 ) 
and Tuzet ( 2008 ). That idea was already in Carnap ( 1936 , 426): “Suppose a sentence S is given, 
some test-observations for it have been made, and S is confi rmed by them in a certain degree. Then 
it is a matter of practical decision whether we will consider that degree as high enough for our 
acceptance of S, or as low enough for our rejection of S, or as intermediate between these so that 
we neither accept nor reject S until further evidence will be available.” 
13   Walton ( 1999b , 372). Note that this is evidence of absence, not absence of evidence; the absence 
of evidence would be the absence of testing, which is different from a testing with a negative 
outcome. 
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 In later works Walton has stressed, on the one hand, the importance of that 
 dialectical dimension to assess what he now calls “lack of knowledge inferences” 14  
and, on the other hand, the importance of the epistemic distinction between negative 
evidence and absence of evidence. Let me focus on the latter point for the moment. 
If a search is scrupulous and nothing sought for is found, it is plausible to infer that 
what was sought for is not there. The inference is not a deductive one and the argu-
ment is not fallacious if we admit of inductive or abductive standards. “The argu-
ment from ignorance can become weak or erroneous where it is taken as a stronger 
form of argument than the evidence warrants” (Walton  2008 , 58). 

 Revisiting our introductory example, with respect to (A), if the background 
knowledge suggests that silicone implants are safe and the relevant information is 
that several tests have been made and they don’t prove that such breast implants are 
unsafe, then by an inductive or abductive standard we can infer that silicone breast 
implants are safe. If, on the contrary, with respect to (B), the background knowledge 
suggests that silicone implants are unsafe and the relevant information is that several 
tests have been made and they don’t prove that such breast implants are safe, then 
by an inductive or abductive standard we can infer that silicone breast implants are 
unsafe. But these are not arguments from ignorance proper: they are arguments 
from negative evidence. 

 Walton et al. ( 2008 , 327) provide this  modus tollens  scheme of the argument:

    Major Premise : If  A  were true, then  A  would be known to be true.  
   Minor Premise : It is not the case that  A  is known to be true.  
   Conclusion : Therefore,  A  is not true.    

 The question is in the way we read the major premise. 15  How should we construe 
that conditional? Does it say that if  A  were true, then  in principle A  would be known 
to be true after a complete investigation about it? Or that if  A  were true, then  here 
and now A  would be known to be true as far as we are concerned? Of course the fi rst 
reading is stronger and is the one that seems to be correct. But that reading trans-
forms the argument into a sort of metaphysical claim, like Peirce’s defi nition of 
reality as that which would be known at the ideal limit of inquiry. 16  Moreover, it 
transforms it into an argument from negative evidence; for it (counterfactually) 
states that a complete investigation was carried out and  A  was not found to be true. 
In fact, actual uses of the argument from ignorance are in line with the weaker read-
ing. But then the argument is deductively fallacious, for here and now we have no 
deductive guarantee to know what is the case and what is not.  

14   “Arguments from ignorance presuppose a dialogue that is usually of the information-seeking or 
inquiry type, in which data are being collected in a knowledge base. How strong the argument is 
depends on how much data have been collected at the given point in the dialogue where the argu-
ment was put forward” (Walton  2006 , 323). Cf. Walton ( 2008 , 59) and Walton et al. ( 2008 , 
98–100). 
15   On this see also Wreen ( 1996 , 356–358). 
16   Cf. Misak ( 2004 , 5–8) and, for a somewhat different reading, De Waal ( 2001 , 41, 48). 
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3.3     Absence of Evidence Is Not Evidence of Absence 

 Logically speaking, the absence of evidence that  p  is not evidence that not- p , nor is 
the absence of evidence that not- p  evidence that  p . 17  To put it more simply using the 
lawyer’s saying, “Absence of evidence is not evidence of absence”. Is this true? 
Perhaps it is true in general but not in particular. Or perhaps we have to make some 
conceptual refi nements. 

 Let me start from a non-legal example (and indeed one of the standard and unin-
teresting examples that Walton criticizes). We lack evidence of the existence of 
aliens. What are we entitled to infer from that absence? That aliens do not exist? 
That they exist? Neither, from a deductive point of view. The absence of evidence 
about them does not imply anything about their existence. Indeed ignorance is a 
good ground for suspending judgment, not for taking a side (Robinson  1971 , 102). 
Even Donald Rumsfeld would agree. Once he famously claimed that there are 
“unknown unknowns” beside the “known unknowns”, which meant, in the context 
of his remark (less silly than it seemed), that the absence of evidence of weapons of 
mass destruction in Iraq was not evidence of their absence. 18  In logical terms, as we 
said, that we have no evidence that  p  doesn’t mean that we have evidence that 
not- p . 

 But suppose we get some extraordinarily powerful instruments of observation 
that make us able to look into every corner of the universe: if we don’t fi nd anything 
about aliens, would it be reasonable to remain agnostic about them? The conclusion 
that they do not exist would have a much stronger inductive or abductive support 
than the conclusion that they do. The same holds,  mutatis mutandis , on weapons of 
mass destruction. However you could object that in drawing those inferences we 
would take the absence of evidence as evidence of absence, and that would be incor-
rect from both an argumentative and a conceptual point of view. Would that be an 
appropriate objection? 

 A  thorough, scrupulous and possibly complete search  is the key element here: 
“lack of confi rmation after a hypothesis has been given a fair chance is equivalent to 
disconfi rming it” (Wreen  1989 , 310). Note that it is not necessary to use aliens or 
terrible weapons to build up examples. Imagine that someone asks me to check if 
Robert is in the room: now I enter the room, look for Robert everywhere (behind the 
door, under the bed, inside the wardrobe, etc.), but don’t fi nd him. Could I say that 
I have enough evidence that he’s not there? Should I rather say that I have no evi-
dence that he’s there? This seems to be a typical case of negative evidence, not of 
mere absence of it. I have a signifi cant amount of negative evidence that he’s not in 

17   See e.g. Taruffo ( 1992 , 124ff., 222ff.); Laudan ( 2006 , 93); Haack ( 2011 , 7). In a seminar at 
Bocconi in March 2013, Hendrik Kaptein pointed out that there is a link between arguments from 
ignorance and  a contrario  arguments; I cannot elaborate on the point here. 
18   See Stephens ( 2011 , 56–57). Cf. Haack ( 2011 , 1) and Sahlane ( 2012 , 472–473). 
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the room. A different issue 19  would be to know whether he is in the  next  room; well, 
in that situation I wouldn’t know, for I would have no evidence about it. 

 That testing procedure is carried out informally in ordinary life and is carefully 
structured in scientifi c research and evidentiary legal settings. In these contexts we 
structure sensible experiments and try to conduct them properly in order to test the 
hypotheses at stake. 

 Scientists and lawyers agree that on certain conditions, determined by the char-
acters of the search and of the argumentative exchange, failure to produce evidence 
is evidence itself. “Our failure to fi nd evidence where we expect to fi nd it or the 
failure of persons to produce things or provide testimony can in many cases be 
regarded as a form of evidence” (Anderson et al.  2005 , 75). This is related to what 
we will discuss below under the heading of “negative inferences” triggered by evi-
dentiary “gaps”. But missing evidence is different from negative evidence, as the 
good old saying has it. One thing is the failure to produce evidence where we expect 
to fi nd it, and the absence of any evidence at all is quite another. 

 So, what is important here is not only the theory of argumentation you subscribe 
to, but also the criteria (or standards) of adequacy of search. Once you admit a non- 
deductive account of argumentative correctness, it seems reasonable to postpone the 
assessment of an argument from ignorance once the discursive context, the relevant 
information and the background knowledge have been considered. 

 Larry Laudan ( 2006 , 93) has said that “failure to prove  X  is never a proof of not- 
 X  ”. This is in tune with the idea that absence of evidence is not evidence of absence. 
But the application of the old saying to the cases in which an experiment doesn’t 
deliver the expected outcome is not persuasive. If we run an experiment expecting 
to prove  X  and the experiment fails, we have something more than the mere absence 
of evidence ( a fortiori  if the experiment is crucial for the testing of a hypothesis). 
Similarly, if we make a thorough, scrupulous and complete search and don’t fi nd 
what we search for, we have something more than the mere absence of evidence. 
Perhaps the “never” in Laudan’s statement is too strong. Or, better, the critical point 
is the meaning of “proof”, which is a success-word and is usually related to a deduc-
tive standard. Given such refi nements, we could say that, on the one hand, “failure 
to prove  X  is  never a proof  of not- X ” and that, on the other, “failure to prove  X  is 
 often evidence  of not- X ”. 20  

 David Kaye has made the point in the context of a discussion about evidence and 
probability (which is not relevant to the present purpose). 21  He says that gaps in the 
evidence generate “negative inferences”. When we expect to fi nd certain items of 

19   From a pragmatic point of view, one thing is the question (“Is Robert in the room?”), and another 
is the claim (“Robert is in the room”). When the claim is made, in certain contexts at least there is 
a presumption of knowledge on the person who makes it. When this is the case, the maxim that is 
followed is something of this sort: Trust the person and the claim unless there is some reason to 
have doubts about them. 
20   But one has also to distinguish “failure” as providing no evidence and “failure” as providing 
negative evidence. 
21   Kaye ( 1986 ). On that topic and the absence of evidence cf. Stephens ( 2011 ). 
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evidence, and don’t fi nd them, it is natural to draw a “negative inference” about the 
claim in question. Analogously, when we expect someone to provide us with certain 
items of evidence, and they do not do so, we generate a “negative inference” about 
the claim they make. Therefore, gaps in a litigant’s evidence make the party’s story 
less believable.

  Any good trial lawyer knows that the jury will expect to hear certain items of evidence in 
certain cases, and that it may regard the failure to produce such evidence with devastating 
skepticism (Kaye  1986 , 663). 

   This happens both in civil and criminal cases. Let us consider the example Kaye 
gives of a gap in civil matters:

  Consider a paternity case in which the plaintiff concedes that two men could have been the 
father. Suppose the plaintiff compels the defendant to submit to immunogenetic testing, and 
inexplicably ignores the other man. Even if the genetic tests implicate the defendant, the 
plaintiff’s story is weaker than it would be if both men had been tested and the nonaccused 
man excluded as a potential father (Kaye  1986 , 664). 

   As a criminal example, consider the case of the defendant who claims to have an 
alibi and then fails to produce some testimony in this respect. Or the case of the 
prosecutor who does not produce a crucial testimony. 22  

 The same point has been made by Richard Posner discussing the evidentiary 
virtues of the adversary system and the issue of “evidentiary  lacunae ” (Kaye’s 
gaps):

  The adversarial system […] facilitates the drawing of reliable inferences from evidentiary 
 lacunae . If one party ought to be able to obtain favorable evidence to itself at low cost, then 
its failure to present such evidence allows the trier of fact to infer that the party is conceal-
ing unfavorable evidence and should therefore lose (Posner  1999 , 1493). 23  

   This kind of examples help us rebut a possible claim generated by the consider-
ation of negative evidence. The claim would be quite radical conceptually speaking 
and would consist in rejecting the idea of absence of evidence altogether. The argu-
ment would consist in claiming that absence of evidence, correctly understood, is 
always evidence of something else: lack of evidence of footsteps is evidence that 
there are no footsteps; absence of dog-barking evidence is evidence that the dog did 
not bark; absence of testimony that  p  is evidence that it is false that  p ; etc. That 
would be too radical, however. We should not overlook the difference between ( 1 ) 
knowing there are no footsteps in the snow, and ( 2 ) knowing nothing about it, i.e. 
not knowing whether there are footsteps in the snow or not. Plausibly, cases of type 
( 2 ) are less frequent in legal reasoning and argumentation. Cases are normally of 

22   Of course the case of the prosecutor and that of the defendant are different from the point of view 
of the burden of proof. More on this below. 
23   This has interesting consequences for the discussion on probabilities and Bayes’ theorem applied 
to legal fact-fi nding, as far as the critics claim “that Bayes’ theorem does not recognize that the 
weight and  completeness  of the evidence bearing on a hypothesis, and not just the odds that we 
might give on its correctness if we are betting folk, are important to people’s judgments. In fact, 
weak evidence and  missing  evidence do affect the odds that a person would be willing to give that 
some hypothesis was correct” (Posner  1999 , 1514; my italics). 
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type ( 1 ). One of the reasons of this is that legal proceedings do not even start if evi-
dence is completely absent. In any event, more frequent than knowing-nothing 
cases are gappy-evidence cases, as Kaye’s example suggests, or cases with 
 evidentiary  lacunae , as Posner puts it. 

 From a logical point of view the same distinction can be drawn in terms of  inter-
nal  and  external negation . 24  External negation corresponds, in this context, to the 
absence of evidence. Namely, the absence of evidentiary elements. Internal negation 
corresponds to negative evidence (or, if you prefer, evidence of absence). Namely, 
evidence of a proposition with a negative content. The dog that did not bark, the 
window that was not broken, the ground without tracks, the snow without footsteps, 
my fi nding that Robert is not in the room, etc. are cases of the latter. They are cases 
in which there is evidence of a negative propositional content. 

 Absent and negative evidence risk to be confused. As in the following example:

  The government discovered a substantial marijuana fi eld on Robert Fuesting’s property and 
charged him with possession of marijuana with intent to distribute. At trial, Fuesting 
attempted to introduce testimony by his banker and attorney that his bank accounts and tax 
returns showed no large amounts of money. Fuesting argued that, if his fi nances  had shown  
these kinds of transactions, the government would have introduced them to buttress its 
drug-dealing allegations. The absence of such transactions, Fuesting argued, was equally 
relevant to suggest that he was  not  engaged in drug dealing. 25  

   The judge excluded the evidence, fi nding that there were too many conceivable 
(and plausible) explanations for the absence of large funds. But note, apart from the 
merits, the double aspect of the defendant’s argumentation: he claims there is sig-
nifi cant absence of evidence in the government’s argument (no evidence of his 
transactions), and he offers evidence of absence (evidence of no transactions of that 
sort). 

 So it is true that evidence of absence is not absence of evidence, and some of the 
cases that are presented as typical instances of absent evidence are actually cases of 
negative evidence. Beside these, there are the true evidentiary  lacunae  or eviden-
tiary gaps, as genuine cases of absence of evidence. And these are the cases in which 
ignorance is at stake as a premise for an inference. 26  

24   Internal and external negation can be also used to give an account of the  a contrario  argument. 
See Canale and Tuzet ( 2008 ). 
25   Merritt and Simmons ( 2012 , 64). The case is  U.S. v. Fuesting , 845 F.2d 664 (7th Cir. 1988). See 
also Lyon and Koehler ( 1996 , 70ff.) on the lack of physical signs in child sexual abuse cases: 
attorneys sometimes try to persuade judges to admit testimony about the lack of evidence of  X  on 
grounds that if  X  were present the judge would admit it for the opposing side; some judges are 
persuaded by this reasoning, but it is, in general, fallacious; Lyon and Koehler claim that there are 
special cases in which presence and absence are equally probative (but generally, they are not). 
Note, however, that a testimony about the lack of signs is  negative evidence . 
26   Raymundo Gama has pointed out to me that Rescher ( 2006 , 2–3) distinguishes  arguing from 
ignorance  from  arguing in ignorance , where the former takes ignorance as a “ground or premise” 
of the argument itself and the latter is the situation in which we try to build up the best argument 
we can notwithstanding our ignorance. I am not sure, however, that they do not collapse into one 
another. 
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 With all this mind, we can actually try to distinguish four versions of the argu-
ment from ignorance:

    1.    strong affi rmative (SA): given the absence of evidence against  p,  it is true that  p ;   
   2.    weak affi rmative (WA): given the absence of evidence against  p , it is plausibly 

true that  p ;   
   3.    strong negative (SN): given the absence of evidence for  p , it is false that  p ;   
   4.    weak negative (WN): given the absence of evidence for  p , it is plausibly false 

that  p .     

 Note that (WN) is the use of the argument in which absence of evidence  is  evi-
dence of absence. And observe that the weak versions are in tune with a non- 
deductive conception of inference and argumentation, while the strong remain 
fallacious even for inductive and abductive standards. 27  But in a legal perspective 
the trouble is different. It is not hard to see that  both the affi rmative versions of the 
argument are more worrisome  than the negative from the viewpoint of the due pro-
cess of law. Consider that the former, namely (SA) and (WA), infer the truth of a 
claim from the absence of evidence against it, while the latter, namely (SN) and 
(WN), infer the falsity of a claim from the absence of evidence in favor of it. Now 
take the claim to be a criminal charge. In a witch-hunt scenario, if you have to dis-
prove a charge made against you and you don’t provide evidence against it, you will 
be convicted. Without the presumption of innocence and without the burden of 
proof on the prosecution, the affi rmative versions of the argument would mean that 
every person charged with an offence would be convicted unless they were able to 
present evidence in their favor (with the possible difference that the plausible con-
clusions of the weak affi rmative version may not satisfy the criminal standard of 
proof). There would be a presumption of guilt indeed. Which means that the argu-
ment from ignorance is a worrisome inference, to say the least, in criminal proceed-
ings, but is not necessarily so in civil proceedings, as I will show below with the 
 McDonnell Douglas  example.  

3.4     Absence of Evidence, Burdens of Proof 
and Presumptions 

 In this last part of the paper I say something more on the way arguments from igno-
rance connect with legal burdens of proof and presumptions. The outcome will be 
that arguments from ignorance determine, on the absence of evidence, normative 
conclusions where a normative presumption is in play. 

 Is the absence of evidence as relevant for the defendant as the presence of evi-
dence is for the plaintiff? Is the absence of evidence as relevant for the accused as 
the presence of evidence is for the prosecutor? 

27   In other words, the strong display the fallacy of “making an absolute of the failure of the defense” 
(van Eemeren and Grootendorst  1992 , 187–191). 
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 Obviously things change according to the burdens of proof. But the issue of legal 
burdens is quite complex and here cannot be dealt with in detail. 28  Just to nod at it, 
note that the burden of  persuasion  is different from the burden of  production , in that 
the latter consists in the burden of producing enough evidence so that an issue is 
raised and must be addressed, while the former consists in the burden of proving a 
claim to some standard of proof. “For the burden of persuasion, there are decision 
rules that the jury must apply in evaluating the evidence. […] For the burden of 
production, the judge applies rules to determine whether a party has produced 
enough evidence to avoid an adverse judgment” (Allen et al.  2011 , 718). And, more 
importantly here, note that burdens are connected with  presumptions . 29  

 Consider as a signifi cant example the complex intertwining of burden of produc-
tion, presumption of discrimination and missing evidence in the cases that fall under 
the  McDonnell Douglas  rule, as presented by Posner ( 1999 , 1503–1504). That rule 
is mainly applied in employment discrimination cases and it permits the plaintiff, 
say in cases of racial discrimination in hiring, to establish his  prima facie  case with 
the only evidence that he were qualifi ed for the job but was passed over in favor of 
someone of another race. 30  This involves a presumption of discrimination on the 
basis of a burden of production that is not hard to satisfy. Satisfying this burden of 
production creates a presumption of discrimination, says Posner, meaning that if the 
defendant puts in no evidence, the plaintiff is entitled to summary judgment.

  The probability that he lost the job opportunity  because  he was discriminated against might 
seem not to be very high if the only evidence is as described. But this disregards the eviden-
tiary signifi cance of  missing evidence  [my italics]. If the defendant, who after all made the 
decision to give the job to someone other than the plaintiff, maintains complete silence 
about the reason for his action, an inference of discrimination arises. If the reason was 
otherwise, he should have been able without great diffi culty to produce some evidence of 
that (Posner  1999 , 1503–1504). 

   The presumption shifts the burden of persuasion onto the defendant and if he 
puts in no evidence he loses. In other words this is an absence of evidence case, in 
that the failure of the defendant to produce some evidence against the claim of the 
plaintiff determines a conclusion that is favorable to the plaintiff, given that his 
claim is supported by a presumption of discrimination triggered by the satisfaction 
of his burden of production. Posner remarks  inter alia  that the rule has an economic 
rationale in that, if the defendant’s decision was not discriminating, he should have 
been able to produce some evidence of that without great diffi culty, that is, at a low 
cost. If Posner is right, we could rephrase the point saying that the economic ratio-

28   See e.g. Allen et al. ( 2011 , 718ff.) and Prakken and Sartor ( 2006 ). Of course the burden of proof 
is relevant for argumentation theory too. For instance, van Eemeren ( 2010 , 213) says that the bur-
den of proof is a “procedural concept” required “for dialectical reasons”, and van Eemeren and 
Grootendorst ( 1992 , 123) observe that the argument from ignorance is related to the fallacy of 
 shifting the burden of proof . Cf. van Eemeren et al. ( 2002 , 113–116). 
29   Consider also some conceptual questions I must leave aside here: Is there a conceptual depen-
dence relation between burdens and presumptions? Or, are they different sides of the same coin? 
In the fi rst case, are burdens dependent on presumptions or vice versa? 
30   For a similar rule in Italian law see Taruffo ( 1992 , 481). 
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nale of the rule rests on an epistemic one, given that the best knowledge of what 
happened in the hiring decision is on the defendant himself. But things are different 
in the criminal domain, of course, where the presumption of innocence is in favor of 
the defendant. 

 Now some authors say that the presumption of innocence is a justifi ed argument 
from ignorance: from the absence of evidence of guilt, innocence is inferred. 31  
Unfortunately this is a simplistic reading of the presumption. The presumption of 
innocence is not really an argument from ignorance in the epistemic sense of it. 
Rather, it is a practical decision upon legal grounds.

  It is a decision to treat the accused henceforth as innocent, rather than an intellectual con-
clusion that he is innocent. The court does not in fact always conclude that the prisoner is 
innocent when it declares him not guilty. It concludes rather that he is henceforth to be 
treated as innocent (Robinson  1971 , 106). 

   This is not surprising if we understand presumptions as inferential and argumen-
tative devices that help us in the process of decision-making. This is in particular the 
view of Edna Ullmann-Margalit ( 1983 , 155), who takes presumptions to be assump-
tions for practical deliberation: “they function as a method of extrication, one among 
several, from unresolved deliberation processes. What they do is supply a procedure 
for decision by default.” Others, who claim that genuine presumptions are beliefs, 32  
consider the presumption of innocence as a “rule of inference” or a “methodological 
principle” applicable in the courtroom.

  Strictly speaking, the presumption of innocence isn’t a presumption at all. Presumptions are 
basically beliefs. The presumption of innocence, on the other hand, is a rule, or […] a meth-
odological principle, applicable only in the courtroom (Wreen  2003 , 374). 

   This makes it different from an  ad ignorantiam  argument, for the presumption of 
innocence is rather “on a par with a rule of a game” (Wreen  2003 , 375). Therefore, 
both for the view of presumptions as practical assumptions and for the view of the 
presumption of innocence as a legal rule of inference, the argument from ignorance 
is not in this context an epistemic inference purported to draw a conclusion on what 
is the case: it is instead a practical argument; it is decision-oriented; and it applies a 
presumptive rule articulated to some burden of proof. The presumption of inno-
cence does not rest on the belief that criminal defendants are usually innocent; in 
fact “legal innocence” is distinct from “innocence simpliciter”, as Wreen ( 2003 , 
367) puts it, or, as Laudan ( 2006 , 12) puts it, “probatory innocence” is distinct from 
“material innocence”. In brief the conclusion of this argument from ignorance is 
 normative , not epistemic. Because of this, two additional uses of the argument from 
ignorance must be distinguished:

31   See e.g. Walton et al. ( 2008 , 98). For a more refi ned view of the presumption, cf. Wreen ( 1996 , 
351–353) and Wreen ( 2003 ). 
32   This would need a refi nement, however. Presumptive beliefs are different from other probabilis-
tic beliefs or degrees of belief in that the former are generated by some prior generalizations or 
default criteria. See e.g. Lyon and Koehler ( 1996 , 55–57) on the jurors’ (false) presumption that a 
lack of physical signs conclusively disproves child abuse. 
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    5.    normative affi rmative (NA): given the absence of evidence against  p ,  p  should be 
treated as true;   

   6.    normative negative (NN): given the absence of evidence for  p ,  p  should be treated 
as false. 33     

  It is easy to see that (NA) is correct when there is a presumption of guilt or some 
presumption in favor of the plaintiff. Whereas (NN) is correct when there is a pre-
sumption of innocence or some civil presumption in favor of the defendant. 

 To conclude on this point. If in legal argumentation presumptions are rules of 
inference from some sort of ignorance, they trigger normative conclusions from 
premises that are in part prescriptive (being made of such rules on burdens and pre-
sumptions) and in part descriptive (being made of the statements about a party’s 
failure to satisfy a burden). If the defendant, in our example, does not provide any 
evidence of the non-discriminatory reasons of his hiring decision, the claim of the 
plaintiff should be treated as true and a decision should be made in his favor. Then 
a principled justifi cation of such arguments from ignorance rests on the justifi cation 
of those burdens and presumptions. And even if epistemic reasons may play a role 
in it (as in the  McDonnell Douglas  rule), 34  the justifi cation of those burdens and 
presumptions is essentially practical; for it has to do with the functioning of legal 
proceedings and, most of all, with the fundamental values protected by the law 
(individual liberty for the presumption of innocence).     
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 At vitiosi sunt soritae […] Quo in numero conticuisti, 
 si ad eum numerum unum addidero, multane erunt? 
 Progrediere rursus, quoad videbitur. 
 Quid plura? Hoc enim fateris, neque ultimum te 
 paucorum neque primum multorum respondere posse. 

 Cicero,  Academica II, cxxix, 93 . (Cicero  1993 ) 

    Abstract     In this paper, I shall intend to show that the Sorites argument lies at the 
core of the Slippery Slope Argument and, for this reason, I shall deal with the logi-
cal validity of this argument. Once established its logical validity, I shall try to argue 
that the second premise of the Sorites argument – the premise in accordance with if 
an individual  i  has the property  P  by having  n  unities of something, then another 
individual  i'  which has  n- 1 unities is also P- in this kind of argument is always false; 
fi nally I shall draw some conclusions as to the way to stop the Slippery Slope.      

 Fallacy of Distrust, or, what’s at the bottom? 
 (ad metum): This argument may be considered as a 
 particular modifi cation of the No-Innovation argument. 

 Jeremy Bentham,  The Book of Fallacies , II.III. (Bentham 
 1838 –1843) 
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4.1      Varieties of Slippery Slope Argument 1  

 Slippery Slope Arguments are well known and commonly employed in certain areas 
of inquiry, though mainly in bioethics. 2  There, they have been used to argue against 
abortion 3 :

  Infanticide is clearly seriously wrong. But there is no morally relevant difference between 
the neonate and the foetus just before it emerges from the womb. And so, too, for any stage 
of the developing foetus and the immediately preceding stage, until we slide all the way 
back to the newly fertilized egg (the zygote). 

   And against the practice of  in vitro  fertilization 4 :

  IVF [ in vitro  fertilization] gives rise to extra-fertilized ova, and experimentation is at least 
permitted, and perhaps required, on those ova. The period of time during which such exper-
iments are allowed is limited, but (the argument goes) there is a natural progression to 
longer and longer such periods being permitted, until we arrive at the horrible result of 
experimentation on developed embryos. 

   And, also, against voluntary assisted su   icide 5 :

  If assisted suicide is legalized, we will see that what is now considered as a desperate and 
extraordinary solution for the few will become yet another possible outcome on the care 
map. My twelve years as a medical social worker convince me that assisted suicide will 
move at dizzying speed to enter the consciousness of all concerned: patients, doctors, fami-
lies, and insurers, as an ever-possible ‘treatment plan’. 

   But these arguments are widely appealed to not only in bioethics. In law and in 
politics too we can fi nd many examples. For instance 6 :

  Take, for example, the common argument against reduction in the size of juries from the 
traditional twelve, an issue that was presented for criminal cases in  Williams v. Florida  and 
for civil cases in  Colgrove v. Battin.  In both  Williams  and  Colgrove  it was argued that if jury 
size could be reduced from twelve to six, then why not to fi ve, or four, or three, with the 
implicit claim being that there was no real stopping point short of eliminating the jury 
entirely. 

1   The several kinds of Slippery Slope Arguments probably lead to use the metaphor of family 
resemblance. See Spielthenner ( 2010 ), ‘A Logical Analysis of Slippery Slope Arguments’,  Health 
Care Analysis , 18 (2010): 148–163. 
2   See, for instance, Hartogh ( 2009 ). 
3   With these words Clement Dore ( 1989 , 279) introduces a version of the argument of conservative 
people (which he does not share). 
4   The argument as it is presented by Bernard Williams ( 1995 , 213, with no commitment to defend 
it). 
5   This is part of the text of a letter to the Editors in  The New York Review of Books , March 29, 1997 
by Marjorie Hornik as a response to Dworkin et al.  1997 . The NY Review of Books published this 
text submitted by these philosophers as amici curiae brief to the Supreme Court of US in the cases 
 Washington v. Glucksberg , 521 US 702 (1997) and  Vacco v. Quill , 521 US 793 (1997). 
6   See Schuaer ( 1985 , 379). The cases are  Williams v. Florida  99 U.S. 78 (1970)  Colgrove v. Battin  
and 413 U.S. 149 (1973). In  Ballew v. Georgia , 435 U.S. 223, 228 (1978), the Court decided that 
the lesser number of jurors constitutionally admisible was six, drawing in this way the line: six is 
constitutional and fi ve is unconstitutional. I shall come back on this point. 
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   Another example from politics and law: Senator Rick Santorum declared in an 
interview by the Associated Press (April 7, 2003) 7 :

  If the Supreme Court says that you have the right to consensual [gay] sex within your home, 
then you have the right to bigamy, you have the right to polygamy, you have the right to 
incest, you have the right to adultery. You have the right to anything. 

   It seems that these fi ve arguments share the idea that accepting a certain practice, 
prima facie admissible, compels us to accept other practices, which by contrast are 
clearly impermissible. In this sense it is a practical argument. But what is the nature 
of that compulsion? Are we logically (conceptually) compelled or are we empiri-
cally compelled? While the argument against abortion appears to be conceptual in 
character, the argument against assisted suicide seems empirical. Indeed, in the rel-
evant literature it is usual to distinguish between two versions of the argument: the 
logical or conceptual and the empirical or psychological. 8  

 The conceptual version, it is commonly argued, is entangled with the sorites 
paradox. We have notice that Eubulides asked for how many grains of sand we 
should add to a grain of sand for having a heap, or how many hairs we should cut to 
a hairy man for getting a bald man. 9  The empirical version is supported by causal 
mechanisms. Here the question is whether the acquisition of certain beliefs, or the 
enactment of certain legislation, or the issuing a particular judicial decision, will 
cause -or probably cause- other undesirable beliefs or legislative enactments or judi-
cial decisions. But, in my view, the peculiarity of this kind of Slippery Slope 
Argument is given by the participation in the psychological changes of something 
like a Sorites Argument. If not, it is a consequentialist argument, but not a Slippery 
Slope one. In the light of this, I strongly agree with Dale Jacquette 10 : ‘All slippery 
slopes can be reduced to a single category of arguments’, one kind of Sorites 
argument. 

 Consider the case of assisted suicide. The argument against the permission of 
this practice runs as follows: If adult voluntary and consented assisted suicide is 
permitted, then our convictions about the wrongness of murder will be weakened, 
and we could slowly abandon our convictions against homicide, thereby progres-
sively increasing the number of accepted exceptions: not only legitimate defence 
and other current legal justifi cations, but also mercy murder of very ill elder people, 

7   This was his reaction to the US Supreme Court ruling that struck down the sodomy law in Texas, 
making same-sex sexual intimacy legally permitted in US and overruling explicitly  Bowers v. 
Hardwick , 478 U.S. 186 (1986) in  Lawrence v. Texas , 539 U.S. 558 (2003). See Cahill ( 2005 ). 
8   Govier ( 1982 ), van de Burg ( 1991 ), Lode ( 1999 ), Enoch ( 2001 ). Douglas Walton ( 1992 ) adds to 
both kinds of arguments, called by him Sorites and Causal, the two following: Precedent and Full 
Slippery Slope (which put together the former three). Bernard Williams ( 1995 , 213), in his illumi-
nating contribution, does not follow this path and distinguishes between the Horrible Result 
Argument (as the argument against IVF) and the Arbitrary Result Argument (as the Argument of 
the number of jurors admissible constitutionally). 
9   See, for instance, ch. 1 in Williamson ( 1994 ). 
10   See Jacquette ( 1989 , 60). 
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of very handicapped children, and so on. Therefore, something like sorites is 
 presupposed in the empirical kind of Slippery Slope Argument. 

 Admittedly, knowing the effects of our arguments is important and assessing the 
way in which certain beliefs generate other beliefs in our societies is a very relevant 
question. 11  However, I am not interested in that issue here. I am interested in the 
 rational  value of the Slippery Slope Argument, not in its consequences. Nevertheless, 
I hope that a clear understanding of the value of this argument will contribute to 
sharpen our critical attitude vis-à-vis infl uential, though mistaken, public paths of 
reasoning. 

 Sorites arguments have the following structure:

    1.    Carlos Slim is rich   
   2.    If s, who has n $ is rich; s′, who has n-1 $, is also rich.    

Therefore, John Doe, who has only 1 $, is rich. 
 The reiterated application of premise 2 for a number of times equal Slim’s 

dollars leads us, step of modus ponens by step of modus ponens, to the conclusion. 
We can substitute in 2, ‘s’ for ‘Carlos Slim’ and we obtain:

    2′.    If Carlos Slim, with 73 billion dollars, is rich; then Jane Roe, with 73 billion – 1 
$, is rich.     

 Given that the antecedent of 2′ is true, then it is true the consequent; and the 
consequent can be the antecedent of other conditionals like 2′ until we achieve the 
line of John Doe. 

 In what follows, I shall intend to show that the Sorites argument lies at the core 
of the Slippery Slope Argument (Sect.  4.2 ); in Sect.  4.3 , I shall deal with the logical 
validity of this argument; in Sect.  4.4  – once established its logical validity –, I shall 
try to argue that premise 2 in this kind of argument is always false; fi nally, in 
Sect.  4.5 , I shall draw some conclusions as to the way to stop the Slippery Slope.  

4.2      The Camel’s Nose Is in the Sorites Tent 12  

 Think of this argument:

    1.    It is acceptable to punish my daughter to be locked into her room for half an 
hour.   

11   There are interesting studies about the cognitive origin of our acceptance of Slippery Slope 
Arguments, for instance Sorensen ( 2012 ), studies about the psychological mechanism behind the 
argument and its consequences: Corner et al. ( 2011 ,  2013 ), about its behaviour in moral reasoning 
Trianosky ( 1978 ), Govier ( 1982 ), Woods ( 2000 ), LaFollette ( 2005 ); about its force as legal argu-
ment in the legislative and judicial practice Schauer ( 1985 ), Lode ( 1999 ), Volokh ( 2003 ), Rizzo 
and Whitman ( 2003 ), Codd ( 2007 ). 
12   This title is inspired by David Enoch ( 2001 ), who defends the view that the Slippery Slope 
Argument is slippery slope and leads us to a way of self-defeating. However, this argument will not 
be discussed here. 
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   2.    If it is acceptable to punish my daughter to n seconds locked into her room, it is 
also acceptable to punish her to n + 1 seconds locked into her room,     

 The reiterated and monotonous application of 2 leads us to an utterly unaccept-
able conclusion: 

 Therefore, it is acceptable to punish my daughter to be locked into her room for 
5 years. 

 The paradoxical air of this argument arises from the plausibility of the premises 
and the logical validity of the reiterated use of modus ponens. The conclusion, how-
ever, seems particularly objectionable. The argument, as you can see, is an instance 
of a sorites argument. I shall claim that the structure of that argument is the core of 
the conceptual Slippery Slope Argument. And I shall add that in the empirical 
Slippery Slope Arguments the acceptance of a sorites argument fi gures among the 
conditions which cause the fi nal belief in the ‘horrible’ conclusion. 

 Logically valid arguments with true premises necessarily produce true conclu-
sions. At least one philosopher, Peter Unger, maintains that Sorites arguments are 
not paradoxes, and we should accept conclusions like: there are neither heaps nor 
bald mans. 13  Michael Dummett and Crispin Wright also seem to embrace the para-
dox and to endorse the conclusion that our ordinary language is inherently inconsis-
tent. 14  In fact, we could imagine a contrary argument to our example of sorites, in 
which the fi rst premise states something like:

    1′    John Doe, who has only 1 $, is not rich,    

and the second asserts that for adding 1 $ to a poor person, we cannot convert her 
in a rich person. Therefore, all of us are rich and not rich at the same time. 

 We can also change the fi rst premise of our Slippery Slope Argument and put in 
its place:

    1″.    It is unacceptable to punish my daughter to be locked into her room for 5 years,    

and we can imagine a second premise that one second less to an unacceptable 
punishment does not make it acceptable. Therefore, all our punishments are accept-
able and unacceptable. Other version of the  dictum  everything is permitted (if God 
does not exist, as claimed Dostoyevsky), even though every action is also 
forbidden. 

 Nevertheless, before endorsing this frustrating and pessimistic conclusion, 
maybe it is worth looking for some way out.  

13   See Unger ( 1979 ). 
14   See Dummett ( 1975 ), Wright ( 1975 ). Unger escapes from the inconsistency because he takes as 
valid and sound arguments that end up concluding that rich or bald persons or heaps do not exist, 
and unsound (in virtue of the falsity of the fi rst premise), arguments whose conclusion states that 
every person is rich or bald, or every number of grains of sand is a heap of sand. See, for this point, 
Sorensen ( 1989 ), Hyde ( 2011 ). 
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4.3      The Validity of Modus Ponens 

 The logical validity of Sorites argument, lying at the core of Slippery Slope 
Arguments, depends only on the validity of  modus ponens . Actually a Sorites argu-
ment is a chain of modus ponens. The modus ponens is part and parcel of our notion 
of logical deduction. Without this rule our logic would suffer a paralysis. Admittedly, 
once in a while theorists happen to cast doubts on the universal validity of the modus 
ponens or about its logical justifi cation. 15  

 Maybe, some pragmatic solutions to the sorites paradox share these doubts about 
the universal validity of modus ponens; particularly, solutions that arise from the 
so-called  contextual  logic. As we shall see in the next paragraph, if we want to reject 
a sorites argument, we must reject either modus ponens or the truth (granting the 
trivial truth of the fi rst premise) of the second premise. The premise that establishes 
the  tolerance  of the vague predicate, like ‘rich’, ‘heap’ or ‘acceptable punishment’. 16  
As Haim Gaifman says 17 : ‘Tolerance is the insensitivity of predicates to suffi ciently 
small changes in the objects of which they are predicated’. Small differences should 
not be taken into account and, moreover, it is a part of their meaning that ‘small dif-
ferences should not matter’. Therefore, for Gaifman, the Sorites conditionals are 
true; it is part of the content of tolerant predicates. However, the context should be 
able to hedge a certain number of conditionals in order to avoid conclusions like 
people with 1 $ being rich or one grain of sand being a heap. 

 I am sceptical about the possibilities of this strategy to avoid the implausible 
conclusions without begging the question. Saying that the predicate ‘rich’ can only 
be used in certain conditionals assumes that there is a precise cut-off point in the 
conditionals’ chain. But if we are able to rule out certain applications of the predi-
cate, then this predicate is not absolutely tolerant.  

4.4      The Soundness of the Argument 

 What warrants the truth of a conclusion in a logical derivation is not only the logical 
validity of the argument, but also the truth of its premises. In Sorites, and in Slippery 
Slope Arguments, the  principle of tolerance  is false. We could represent this prin-
ciple as follows:

  
PoT  For all x if x is F then x isalso F: , ,

   

where x′ is the successor in a series of objects which progress gradually, step by 
step. 

15   See McGee ( 1985 ) and Schechter and Enoch ( 2006 ). 
16   The idea of tolerance of this kind of predicates was introduced in the contemporary debate by 
Wright ( 1975 ,  1976 ). 
17   Gaifman ( 2010 ). See also Shapiro ( 2006 ). 
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  PoT  seems to be a reasonable principle to hold. In fact it is very similar to the 
principle of mathematical induction 18 :

   The principle of mathematical induction asserts that a predicate applies to every 
natural number if it applies both to zero and to the successor of every natural 
number to which it applies.    

 However, the principle of mathematical induction is not applicable to every pred-
icate. For instance, even if it is true that the number 0 is a small number, it is not true 
that every successor of a small number will always be a small number. Otherwise 
the number one billion will be a small number. We can understand the falsity of  PoT  
in this case by refl ecting on this sentence 19 :

   If zero is small, then one billion is small.    

 We cannot say what is the fi rst number, in the series of natural numbers, which is 
not small, but we know that one billion is not small. 

 How can we accommodate both of these intuitions, in tension with each other? 
The intuition expressed by  PoT  and the intuition that one billion is not small, John 
Doe is not rich and so on. There are several strategies in the crowded market of 
philosophical accounts of vagueness. 

 One account that has surprising consequences is the epistemic theory of vague-
ness, according to which there is always a precise point that draws the line between 
the right application of a vague predicate and its complement, even though we are 
not able to draw that line. 20   PoT  is always false, even though we are not able to 
assign truth-values in the penumbra of the predicate. 

 We have also accounts that reject the excluded middle: many-valued logics, from 
three-valued logics to infi nite valued fuzzy logics. 21  In this case, either some 
instances of  PoT  have an indefi nite truth-value or the reiterated application of the 
modus ponens diminishes the truth-value of the conditionals until 0, the falsity. 

 Although this is not the place to discuss these accounts, I would like to suggest 
two considerations: (a) I never understood what an epistemicist thinks that we 
should know in order to be able to draw the boundaries of our vague concepts for 
epistemic accounts and (b) it seems to me that sacrifi cing the excluded middle, as 
the many-valued logics would have it, would be too high a cost to bear: for instance, 
it seems to me that even if Jim was a case of penumbra of the application of rich, the 
sentence ‘Either Jim is rich or Jim is not rich’ would be necessarily true, because it 
is a logical truth. However, in many-valued logics this sentence can be not true 
(indefi nite or with a value as ½). 

18   See Boolos ( 1991 , 695). 
19   Ibidem,  at 656. 
20   Without  fear of PoT  (the expression in Sorensen ( 1989 )) we can fi nd Cargile ( 1969 ,  1993 ), 
Sorensen ( 1988 ,  2001 ) and Williamson ( 1994 ). 
21   See, for instance, Łukasiewicz ( 1970 ), Körner  1960 ; Zadeh ( 1975 ), Machina ( 1976 ), von Wright 
( 1983 ,  1996 ). Slightly different is Hilary Putnam ( 1983 ) who proposes an intuitionistic logic in 
which  PoT  (for all x: if x is F, then x′ is F′) is true but it does not entails the negation of “there is 
an x: x is F and x′ is not F′”. 
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 I prefer an approach that favours the idea that there are ‘many permissible 
 boundaries or cut   -offs. This runs counter to a familiar tradition, according to which 
vagueness is characterized as absence of cut-offs’. 22  This is the supervaluation 
approach and its relatives. 

 The analysis of vagueness carried out by supervaluationism can throw light on 
the analysis of the Sorites Paradox. 23  A vague predicate fails to divide things pre-
cisely into two sets, its positive and its negative extensions. When this predicate is 
applied to a borderline case, we will obtain propositions which are neither true nor 
false. This gap reveals a defi ciency in the meaning of a vague predicate. We can 
remove this defi ciency and replace vagueness by precision by stipulating a certain 
arbitrary boundary between the positive and negative extensions, a boundary within 
the penumbra of the concept. Thus, we get a  sharpening  or  completion  of this predi-
cate. However, there are not only one, but many possible sharpenings or comple-
tions. In accordance with supervaluationism, we should take all of them into 
account. For supervaluationism, a proposition p -containing a vague concept- is true 
if and only if it is true for all its completions; it is false if and only if it is false for 
all its completions; otherwise it has no truth-value -it is indeterminate. A  completion  
is a way of converting a vague concept into a precise one. So now we should distin-
guish two senses of ‘true’: ‘true’ according to a particular completion, and ‘true’ 
according to all completions, or  supertrue . If a number x of grains of sand is in the 
penumbra of the concept of a heap, then it will be true for some completions and 
false for others that x is a heap and, therefore, it will neither be supertrue nor 
superfalse. 

 Completions should meet some constraints. In particular, propositions that are 
unproblematically true (false) before completion should be true (false) after com-
pletion is performed. In this way, supervaluationism retains a great part of classical 
logic. Thus, for instance, all tautologies of classical logic are valid in a theory of 
supervaluations, ‘x is a heap or x is not a heap’ -a token of the law of excluded 
middle- is valid, because it is true in all completions independently of the truth- 
value of its disjuncts. 

 What about Slippery Slope Arguments? Well,  PoT  is, in fact,  superfalse : in each 
sharpening there is a precise boundary and, therefore, an x that is F and an x′ that is 
not-F. But, no vague predicate has only one boundary; all of them have a plurality 
of boundaries. Many boundaries of the same concept produce the impression that 
vague concepts are concepts without boundaries, but imprecise boundaries are still 
boundaries. 24  All sorites arguments, and with it all the Slippery Slope Arguments 
which have a fi rst premise with a vague predicate, are unsound arguments in virtue 
of the falsity of the second premise. 

22   Mark Sainsbury ( 2013 ) claims that his account is different from supervaluationism. His reasons 
are not transparent to me. 
23   It seems that this theory was formulated for the fi rst time by Mehlberg ( 1958 ). Also van Fraassen 
( 1966 ), Fine ( 1975 ), Kamp ( 1975 ), Dummett ( 1978 ), Przelecki( 1979 ), Lewis ( 1983 ), Bencivenga 
et al. ( 1986 ), Williamson ( 1994 ), Keefe and Smith ( 1996 ), Keefe ( 2000 ). 
24   See Sainsbury ( 2013 ). 
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 Nonetheless, supervaluational accounts are not without objections. Firstly, it has 
been argued that these accounts cannot provide a classical notion of logical conse-
quence because they fail to preserve certain rules of inference. 25  Secondly, the defi -
nition of supertrue cannot be Tarskian (‘p’ is true if and only if p) because given that 
we cannot retain Excluded Middle and Bivalence, we must reject Bivalence. 26  
Finally, supervaluationism has problems with the so-called higher order vagueness: 
(a) given that the same notion of admissible sharpening is vague, there will be not 
only borderline cases, but also borderline cases of borderline cases    and so on, 27  and 
(b) the introduction of the determinacy operator (‘D’: ‘True in all admissible sharp-
enings’) leads to a contradiction if we assume the normal semantic behaviour of 
vague predicates. 28  

 Even though here I do not intend to reply to these powerful objections, it is 
worthwhile to note that there are several strategies in the literature to overcome 
these objections. 29  I would like to emphasize only two aspects: (a) Even if we cannot 
retain the Tarskian notion of truth, maybe a weaker version is suffi cient (from p we 
can infer ‘p’ is true, and vice versa), 30  and (b) the clear understanding afforded by 
the supervaluation theory provides us with an approach to vagueness as a  modal  
phenomenon and we need, as usual in modal accounts, to distinguish among several 
notions of true, not only supertrue. 31  

 Despite my preferences for the supervaluationist account, nothing in my argu-
ment depends on that. For epistemic accounts and for many-valued logics  PoT  is not 
universally valid, though this feature of that principle is explained in a variety of 
ways. 32  And this is, in my view, the point that logic and argumentation theory can 
contribute to prevent the abuse of Slippery Slope argumentation. The fact that there 
is no justifi cation to draw the line in a precise place or step does not imply lack of 
justifi cation to draw the line. We are often justifi ed to draw the line and, in this way, 
to manage our concepts so as to be able to stop the slippery slope somewhere. 
In this sense, sometimes the ideal of treating like cases alike is not attainable. It is 
 preferable to sacrifi ce in some cases such ideal, in order to be able to draw the line. 

25   See Machina ( 1976 ) and Williamson ( 1994 ), ch.4. 
26   See Williamson ( 1994 ), ch.4. 
27   See Burns ( 1991 ), Sainsbury ( 1995 , ch.2), Williamson ( 1994 , ch, 4), Endicott ( 2000 , ch. 5). 
28   See Wright  1987 ; Fara  2003 . 
29   For instance, Keefe ( 2000 , ch. 7 and 8), Varzi ( 2007 ), Ascher et al. ( 2009 ). 
30   An idea that it can be found in Van Fraassen ( 1966 , 494): ‘To say that these are valid simply 
means that they preserve truth: when the premise is true, so is the conclusion. This says nothing 
whatsoever about the truth-value of the conclusion when the premise is not true (that is, when the 
premise is false or when the premise neither true nor false)’. 
31   Ascher et al. ( 2009 , 931–932). 
32   Contextual logic considers that is universally valid but relative to determined contexts, see Burns 
( 1991 ) and the criticism of Rosanna Keefe ( 2000 , ch. 6) –and I agree with it- in the sense that 
pragmatic accounts collapse with supervaluation approach. Intuitonistic Logic considers  PoT  
valid, but distinguishing two kinds of negation does not authorize the instantiation of universal 
quantifi er and thus blocks the paradox. See Schwartz ( 1987 ) and Horgan ( 1994 ). 
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The  impossibility to draw the line is worse, in these cases, than not treating like 
cases alike. 33  

 In brief, the Slippery Slope Arguments are suspicious arguments, not in virtue of 
their logical validity –they are valid from a logical point of view-, but because they 
are often  unsound , since if the fi rst premise of the argument includes a vague predi-
cate, as it is always the case with the Sorites cases, then the second premise incor-
porating  PoT  is not universally true, in fact either it is false or it has a limited 
application.  

4.5      Conclusion: Preserving Vermeer’s Authenticity 

 In the evocative essay dedicated to Slippery Slope by Bernard Williams, the author 
remembers and explains the following 34 :

  There is more than one reason why this process is likely to be repeated. It is not merely that, 
at any given stage, there seems no adequate reason to refuse the next step. In addition, it 
may well be that when a number of steps has been taken, the original objections to the 
process, or to this degree of it, now seem misplaced. The cumulative process has itself 
altered perceptions of that process. It is a mechanism very like that in terms of which 
Nelson Goodman explained the fact that increasingly incompetent forgeries by van 
Meegeren were accepted as genuine Vermeers. Each new one was compared to a reference 
class that contained the earlier ones, and it was only when all the forgeries were bracketed, 
and the latest ones compared to a class of Vermeers free from van Mergeerens, that it 
become obvious how awful that were. It is often this kind of process that critics have in 
mind when they claim the allowing some process will lead to a slippery slope. It is a process 
that they see in terms of corruption or habituation, just as reformers may see it as a process 
of enlightenment or of inhibitions being lost. 

   In my view, this is precisely the role of logic and argumentation theory can 
play in analysing arguments as Slippery Slope: to point out the obvious  forgeries  
(that one grain of sand is not a heap, John Doe, with only 1 $, is not rich and so on) 
and in this way to show the    lack of justifi cation to accept universally  PoT.  

 Logic alone is not able to detect the truth or falsity of the premises, except in 
cases where premises are tautologies or logical truths. In the Slippery Slope 
Arguments none of the premises are logical truths. However, we have also theories 
of argumentation. In terms of the well-known theory of Stephen Toulmin, 35  for 
 grounding PoT  it is necessary to endorse the idea that our vague concepts are insen-
sitive to small changes, a  warrant . But, when we intend to  back  this warrant we fi nd 
some counterarguments, a  rebuttal : for instance, locking my daughter for 5 years 

33   I am very thankful to Christian Dahlman who pointed me this relevant conclusion, which allows 
us to hedge the principle of treating like cases alike. 
34   Bernard Williams ( 1995 , 218). The story about Vermeer’s pictures comes from (see note 3 at 223 
of Williams  1995 ) Goodman  1976 , 110–111). 
35   See Toulmin ( 1958 ). 
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into her home is unacceptable, and we should either abandon our claim or use some 
 qualifi ers  that hedge the scope of  PoT . 

 If we are convinced of this enlightened force of argumentation, then we can 
oppose mechanisms of slippery slope presented in the public arena usually to per-
suade and seduce, or worse, to cheat us; but not to procure our rational acceptance 
only of those ideas, which are capable to overcome the fi lters of our more strict 
evaluation.     
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    Chapter 5   
 Institutional Constraints of Topical Strategic 
Maneuvering in Legal Argumentation. 
The Case of ‘Insulting’ 

             Harm     Kloosterhuis    

    Abstract     Strategic maneuvering refers to the efforts parties make to reconcile 
 rhetorical effectiveness with dialectical standards of reasonableness. It manifests 
itself in  topical selection, audience-directed framing  and  presentational devices.  In 
analyzing strategic maneuvering one category of parameters to be considered are the 
constraints of the institutional context. In this paper I explore the institutional con-
straints for topical selection for the legal argumentative activity type  insulting . I will 
make a distinction between statutory constraints, constraints developed in case law 
and constraints regarding language use and the logic of conversational implicatures.  

5.1          Introduction 

 Frans van Eemeren explains in  Strategic Maneuvering in Argumentative Discourse  
( 2010 , p. 40) how the theoretical reconstruction of argumentation should incorpo-
rate  strategic maneuvering  of parties in a discussion. Strategic maneuvering refers 
to the efforts parties make to reconcile rhetorical effectiveness with dialectical stan-
dards of reasonableness. It manifests itself  topical selection,  the  audience-directed 
framing  of the argumentative moves, and in the purposive use of  presentational 
devices.  In analyzing strategic maneuvering the following parameters must be con-
sidered: (a) the results that can be achieved, (b) the routes that can be taken to 
achieve these results, (c) the constraints of the institutional context and (d) the 
mutual commitments defi ning the argumentative situation (Van Eemeren  2010 , 
p. 163). In chapter 10 of his study  –  ‘Setting up an agenda for further research’  –  Van 
Eemeren proposes further research to the theoretical exploration of these four 
parameters for specifi c argumentative activity types. In this paper I want to do this 
for a specifi c legal argumentative activity type: the discussions about the accusation 
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of  insulting . In these discussions there is often disagreement because language users 
can opt for  indirect insulting . The problem of indirect insulting is that there is a dif-
ference between sentence- and speaker meaning. This difference results in problems 
regarding the interpretation and reconstruction of the argumentation for and against 
the accusation of insulting. This aspect of insulting has received little attention in 
legal research and it is my aim in this contribution to solve some of these problems 
by providing a theoretical framework for the analysis of strategic maneuvering in 
legal discussions about insulting, using the parameters distinguished by Van 
Eemeren. I will focus on topical selection and the parameter institutional constraints 
by giving a specifi cation of the argumentative activity type  adjudication in cases 
about insulting  and an analysis of the constraints of this activity type. I will make a 
distinction between statutory constraints, constraints developed in case law and 
constraints regarding language use and the logic of conversational implicatures.  

5.2     The Statutory Constraints of the Institutional Context 

 In order to shed some light on the constraints of the institutional context let us fi rst 
take an example of an accusation of insulting, taken from Dutch case law. 10 March 
2009 the Supreme Court of the Netherlands ruled in a case about the accusation of 
insulting. The case was about article 137c of the Criminal Code, which makes 
insulting statements about a group of people a crime. The Supreme Court acquitted 
a man who stuck a poster in his window with the text ‘Stop the cancer called Islam’ 
of insulting Muslims. According to the district court and the court of appeal, this 
statement was insulting for a group of people due to their religion, considering the 
strong connection between Islam and its believers. But the Supreme Court argued 
that criticizing a religion, is not automatically also insulting its followers. According 
to the Supreme Court the appeal court gave too wide an interpretation of the expres-
sion ‘a group of people according to their religion’ in Article 137c. People express-
ing themselves offensively about a religion are not automatically guilty of insulting 
its followers, even if the followers feel insulted. The Supreme Court ruled that ‘the 
statement must unmistakably refer to a certain group of people who differentiate 
themselves from others by their religion’. While people may not insult believers, 
they can insult their religion. The sole circumstance of offensive statements about a 
religion also insulting its followers is not suffi cient to speak of insulting a group of 
people due to their religion. 

 Discussions about the accusation of insulting can be analysed as species of the 
argumentative  activity type adjudication . Van Eemeren argues that argumentative 
discourse in practice takes place in different kinds of activity types, which are to a 
greater or lesser degree institutionalized, so that certain practices have become con-
ventionalized. Activity types and the speech events that are associated with them 
can be identifi ed on the basis of careful empirical observation of argumentative 
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practice. 1  One of the activity types Van Eemeren ( 2010 , p. 147) distinguishes is 
 adjudication: 

  Adjudication aims for the termination of a dispute by a third party rather than the resolution 
of a difference of opinion by the parties themselves. It is commonly understood as taking a 
dispute to a public court, where a judge, after having heard both sides, will make a reasoned 
decision in favor of either one of the parties. The judge determines who is wrong and who is 
right according to a set of rules. Most of these rules are tantamount to specifi cations of rules 
for critical discussion aimed at promoting that the dispute be terminated in a reasonable way. 

 Now how is the practice of discussions about insulting conventionalized? Which 
institutional rules and constraints are relevant? In the following I will make a dis-
tinction between three types of rules: statutory rules, rules from case law and rules 
regarding language use. 

 In the fi rst place there are  statutory  rules about this criminal act in the penal code. 
The relevant statutory rule in the example ‘Stop the cancer called Islam’ is Article 
137c of the Dutch Penal Code:

  Article 137c 
 He who publicly, verbally or in writing or image, deliberately expresses himself in a 

way insulting of a group of people because of their race, their religion or belief, or their 
hetero- or homosexual nature or their physical, mental, or intellectual disabilities, will be 
punished with a prison sentence of at the most one year or a fi ne of third category. 

 This rule contains the following partially complex necessary conditions for the 
application: (1) there is an act of insulting of (2) a group of people, (3) there is an 
intention to insult, (3) the insult is in public, (4) verbally or in writing or image, (5) 
because of race, religion or belief, or hetero- or homosexual nature or physical, 
mental, or intellectual disabilities. This structure implies that a successful defence 
of the standpoint that someone is guilty of the criminal act insulting contains a coor-
dinative argumentation of fi ve arguments based on the fi ve necessary conditions in 
the norm. A successful attack of this standpoint results in single or multiple argu-
mentation, based on a refutation of one or more of the fi ve necessary conditions.  

5.3     Constraints Developed in Case Law 
and Linguistic Constraints 

 In the second place there are rules developed in  case law . These rules refi ne and 
specify the fi ve necessary conditions, but the case law about 137c also resulted in a 
new condition for the application. According to the rules from case law about the 
application of article 137c three questions should be answered. The fi rst question is 
whether or not an utterance is an insult and whether or not the other conditions of 
137c are fulfi lled. If the utterance is an insult and the other conditions are fulfi lled, 

1   Unlike theoretical constructs such as a critical discussion and other ideal models based on  ana-
lytic  considerations regarding the most pertinent presentation of the constitutive parts of a problem- 
valid procedure for carrying out a particular kind of discursive task (Van Eemeren  2010 , p. 145). 
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the next question is whether or not the utterance is part of a public debate. And if the 
insult is an utterance in a public debate the third question is whether or not the 
 utterance is unnecessary offensive. 

 Let us now focus on the fi rst question: is the utterance insulting? Here the rele-
vant rules are not legal, but  linguistic  in nature. This third category of rules are 
conventionalized  semantic  and  pragmatic  rules. In answering the question about the 
insulting nature of the utterance a distinction has to be made between  direct  and 
 indirect  insulting. In order the qualify an utterance as a direct insult the words them-
selves and semantic rules may often suffi ce, but often one may require the  context  
to understand the actual meaning of the words. It could be clear, for instance, that 
the tone of the entire text is ironic. Those few words which in isolation may be con-
strued as insulting, would then in their totality, in conjunction, be ironic and hence 
have an entirely different meaning. 

 As I have shown in Kloosterhuis ( 2012 ) the cases of  indirect  insulting are often 
more complicated to analyse. In these cases semantic rules are not suffi cient as basis 
for the qualifi cations that an utterance is an insult. Here we need  pragmatic  rules. 
Let us look at some examples. According to Dutch case law the following utterances 
count as insult Kloosterhuis ( 2012 ):

    1.    Calling a police-offi cer a ‘homo’.   
   2.    Greeting a police-offi cer with ‘Heil Hitler’.   
   3.    Saying ‘I am gonna fuck you’ to a police-offi cer.   
   4.    Having a tattoo or a bomberjack with the text ‘1312’ or ‘ACAB’ (All Cops Are 

Bastards).   
   5.    Referring to a passage in the Bible where Pilatus washes his hands.   
   6.    Saying or implicating that the Holocaust did not happen    

These utterances are less clear than direct insults. This vagueness often results in 
discussions about meanings, between parties, between parties and judges and 
between judges. In example 1 for instance – Calling a police-offi cer a ‘homo’ – the 
judge of the district court ruled that the utterance ‘homo’ is not insulting, but a neu-
tral term. In contrast with this decision the court of appeal decided that this utter-
ance ‘in context’ had to be considered as an insult. Another form of defence to the 
accusation of insulting in these case is that there was no intention to insult. And 
sometimes the meaning  –  or to be more precise the propositional content  –  of a word 
is disputed. One of the counterarguments against the accusation of an insult in the 
ACAB-cases (example 4) was that ACAB does not mean ‘All Cops Are Bastards’ 
but ‘Acht Cola Acht Bier’ (‘Eight Cola Eight Beer’).  

5.4     Constraints Related to the Logic 
of Conversational Implicatures 

 The interesting problem with the examples like ‘I am gonna fuck you’ is that there 
is a (possible) difference between the sentence meaning and the speaker meaning. 
According to Grices theory about conversational implicatures a speaker or writer 
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can use utterances as ‘I am gonna fuck you’ and defend that there was no insult 
meant. To explain this logic of the conversational implicatures in cases of indirect 
insulting, we should fi rst give a precise defi nition of the  speech act insulting . In the 
analysis of speech act theory, language users performing speech acts have illocu-
tionary and perlocutionary purposes. The successful and performance of an illocu-
tionary act will always result in the effect that the hearer understands of the utterance 
produced by the speaker. But in addition to the illocutionary effect of understand-
ing, utterances normally produce and are often intend to produce, further perlocu-
tionary effects on the feelings, attitudes and subsequent behaviour of the hearers. An 
assertive speech act as asserting or argumentation may result in the perlocutionary 
effect of convincing or persuasion and a commisseve speech act as a promise may 
create expectations. Searle ( 1971 ) and Searle and Vanderveken ( 1985 ) claims that 
there are fi ve and only fi ve types of illocutionary acts:

    1.     assertive  illocutionary acts that commit a speaker to the truth or acceptability of 
the expressed proposition, for example making a statement.   

   2.     directive  illocutionary acts that are to cause the hearer to take a particular action, 
for example requests, commands and advice.   

   3.     commissive  illocutionary acts that commit a speaker to some future action, for 
example promises and oaths.   

   4.     expressive  illocutionary acts that express the speaker’s attitudes and emotions 
towards the proposition, for example congratulations, excuses and thanks.   

   5.     declarative  illocutionary acts that change the reality in accord with the proposi-
tion of the declaration, for example baptisms, pronouncing someone guilty or 
pronouncing someone husband and wife.    

The successful performance of illocutionary acts is dependent on the fulfi llment of 
different conditions (Searle  1971 , p. 47; van Eemeren and Grootendorst  1984 , 
p. 21). A successful performance of a speech act results in a perlocutionary effect, 
for example being convinced in case of the illocutionary act argumentation. Within 
the framework of speech act theory we are now able to give a more precise defi ni-
tion of the effect ‘being insulted’:  being insulted is a perlocutionary effect that is 
intended by the speaker or writer and that is based on rational considerations on 
the part of the addressee . 2  

2   In other to make clear what this perlocutionary effect involves Van Eemeren ( 2010 , p. 37) makes 
the following distinctions. First, he distinguishes between effects of the speech act that are intended 
by the speaker or writer and consequences that are brought about accidentally. Van Eemeren 
reserves the term act, in contradistinction with ‘mere behavior’, for conscious, purposive activities 
based on rational considerations for which the actor can be held accountable. As a result, bringing 
about completely unintended consequences cannot be regarded as acting, so in such cases there 
can be no question of the performance of perlocutionary acts. According to Van Eemeren a rough 
and ready criterion for distinguishing between the performance of perlocutionary acts and the 
bringing about of unintended consequences is whether the speaker can reasonably be asked to 
provide his/her reasons for causing the consequences in question. Second, Van Eemeren distin-
guishes between consequences of speech acts whose occurrence may be regarded to be based on 
rational considerations on the part of the addressee and consequences that are divorced from rea-
sonable decision-making, like being startled when someone shouts boo. 
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 The next question now is how the perlocutionary effect of being insulted is 
related to the fi ve types of illocutionary acts in cases of indirect insulting. How, in 
other words, is a language user capable of inferring an ‘insult’ from an assertion, a 
promise, a question, a compliment or a declaration? According to Van Eemeren and 
Grootendorst the associated perlocutions are connected to the essential condition or 
illocutionary point of the illocutionary act. 3  There are fi ve and only fi ve illocution-
ary points. (1) The assertive point is to say how things are. (2) The directive point is 
to try to get other people to do things. (3) The commissive point is to commit the 
speaker to doing something. (4) The declarative point is to change the world by 
 saying so. (5) The expressive point is to express feelings and attitudes. 

 Now it is clear from these illocutionary points that none of the fi ve illocutionary 
acts is related in a direct conventional way with the perlocution ‘being insulted’. 
Calling a police offi cer a homo or comparing an employer with Pontius Pilatus are 
assertive illocutionary acts, in which a proposition is presented as representing a 
state of affairs, with an associated perlocution as accepting a description or being 
convinced, but not being insulted. Saying ‘I am gonna fuck you’ to a police-offi cer 
is a commissive illocutionary act – a promise or a threat – in which the speaker com-
mits himself to carrying out an action. The associated perlocutionary effects of com-
missives are accepting the promise or being intimidated, but not being insulted. 
Greeting a police-offi cer with ‘Heil Hitler’ is an expressive illocutionary act with an 
associated perlocution as accepting the greeting but again – not being insulted. 

 So, the question now is: how is it possible to derive the perlocutionary effect ‘being 
insulted’ from illocutionary acts whose associated perlocutionary effects is primary a 
different one. The key to an answer to this question is treating the examples as forms 
 conversational implicatures  as analyzed by Grice. In order to analyze the difference 
between sentence meaning and speaker meaning, Grice ( 1975 , pp 26–30) postulated 
a general Cooperative Principle and four maxims specifying how to be cooperative:

    Cooperative Principle . Contribute what is required by the accepted purpose of the 
conversation.  

   Maxim of Quality.  Make your contribution true; so do not convey what you believe 
false or unjustifi ed.  

   Maxim of Quantity . Make your contribution as informative as is required for the 
current purposes of the exchange. Do not make your contribution more informa-
tive than is required.  

   Maxim of Relation . Be relevant.  
   Maxim of Manner . Be perspicuous; so avoid obscurity and ambiguity, and strive for 

brevity and order.   

3   Van Eemeren en Grootendorst ( 1984 , p. 53) are of the opinion that there is a conventional relation 
between illocutionary acts and associated perlocutionary effects. They describe the associated per-
locution as ‘something like the rationale’ for performing the illocution; it is, as it were, in the 
nature of the illocution to bring about the perlocution. Central in their analysis is the relation 
between the essential condition or illocutionary point of the illocutionary act and its rationale. 
They explain that the relation between the illocution argumentation and the perlocution convincing 
can be characterized as ‘conventional’ in Lewis ( 1977 ) sense of regularity, normativity and mutual 
expectations. 
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According to Grice it is common knowledge that people generally follow these 
rules for effi cient communication and, so long as there are no indications to the 
contrary, assume that others also adhere to the maxims. Cases in which the speaker 
leaves certain elements implicit, yet the listener still understands what he means 
over and above what he ‘literally’ says, can then be explained by assuming that, in 
combination with the cooperative principle, these maxims enable the language users 
to convey conversational implicatures. So, if a speaker is able to adhere to the max-
ims, yet deliberately and openly violates one of the maxims, even though there is no 
reason to suppose that he has completely abandoned the cooperative principle, then 
it is possible to derive a conversational implicature. 

 In order to give a more precise description of inferring conversational implica-
tures Van Eemeren and Grootendorst ( 1984 ) propose to combine the maximes of 
Grice with Searles conditions for the performance of illocutionary acts. For the 
performance of an assertive the preparatory conditions are that the speaker has rea-
sons for acceptance the truth of the propositional content and the sincerity condition 
is belief. For the performance of a commissive the propositional content condition 
is that the propositional content represents a future course of action of the speaker, 
the preparatory condition is that the speaker is able to perform this course of action 
and the sincerity condition is intention. For the performance of a directive the prop-
ositional content condition is that the propositional content represents a future 
course of action of the hearer, the preparatory condition is that the hearer is able to 
perform this course of action and the sincerity condition is desire. For the perfor-
mance of a declarative there are no special propositional content conditions, the 
preparatory condition is that the speaker is capable of bringing about the state of 
affairs represented in the propositional content solely in virtue of the performance 
of the speech act and the sincerity conditions are belief and desire. For the perfor-
mance of an expressive there are no general propositional content, preparatory and 
sincerity conditions. But most expressives have propositional content conditions 
(you cannot apologize for the law of  modus ponens) , the preparatory condition that 
the propositional content is true and the sincerity condition about a state of affairs 
that the speaker presupposes to obtain. 

 These conditions presuppose Grice’s Cooperation Principle and can be viewed 
as specifi cations of the four maxims. Let us now try to explain how a hearer is able 
to derive an insult in our examples. The line of reasoning of the public prosecution 
defending the standpoint that an utterance counts as an insult would be s follows. 

 Someone who calls a police-offi cer a homo implicates an insult by openly 
 violating one of the maxims. When the assertive is not true, the speaker violates the 
maxime of quality, or in terms of the conditions for performing an assertive, the 
speaker infringes the preparatory and sincerity conditions. When the assertive is 
true the speaker violates the maxime of relevance, or in terms of the conditions for 
performing an assertive, the speaker violates the essential rule, because there is no 
sense or point. 

 The fi red employee who compares his employer with Pontius Pilatus does not 
say that his dismissal is like the condemnation of Jesus, but he is implicating it by 
openly violating the maxime of quality, or more precise the preparatory and sincer-
ity conditions for an assertive illocutionary act. 
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 Someone who greets a police-offi cer with ‘Heil Hitler’ implicates an insult by 
openly violating the maxime of relation, or more precise the sincerity conditions for 
performing an expressive illocutionary act. Someone who promises or threats a 
police-offi cer to fuck him implicates an insult by openly violating the maxime of 
quality of relation, or more precise the preparatory and sincerity conditions for 
performing a commissive illocutionary act. 

 Saying or implicating that the Holocaust did not happen counts as an insult 
because it is (or counts as) a violation of the maxime of quality. In terms of the 
conditions for performing the assertive illocutionary act this utterance can be ana-
lyzed as a violation of the preparatory and maybe also the sincerity conditions for 
performing an assertive illocutionary act.  

5.5     Conclusion: The Constraints of Topical Strategic 
Maneuvering in Cases of Indirect Insulting 

 The analyses of insulting shows that there are three kinds of institutional constraints 
of strategic maneuvering: statutory constraints, constraints developed in case law 
and constraints regarding language. In cases of indirect insulting the rules of con-
versational implicatures are highly relevant constraints for the analysis of topical 
strategic maneuvering. In the cases discussed, I showed how indirect insults can be 
reconstructed as conversational implicatures. The violation of the gricean maxims 
results in a potential obstruction of the communication, for reasons that go beyond 
these maxims. But it is a  potential  obstruction, because of the uncertainty related to 
the implicature. The examples of indirect insulting illustrate two important charac-
teristics of conversational implicatures. The fi rst is that the presence of the implica-
ture must be capable of being worked out for even if it can in fact be intuitively 
grasped, unless the intuition is replaceable by an argument, the implicature (if pres-
ent at all) will not count as a conversational implicature. The second characteristic 
is that a conversational implicature is always  contextually cancellable  if one can 
fi nd situations in which the utterance would simply not carry the implicature (Grice 
 1989 , p. 44). In other words, in using an ‘indirect insult’ there is  plausible deniabil-
ity . These two characteristics are the explanation for the  topical space  in discussions 
about the accusation of an indirect insult. The party who claims that a certain illo-
cutionary act carries the implicature ‘insulting’ and the perlocutionary effect ‘being 
insulted’ claims that there are good arguments for this standpoint, given the conven-
tional meaning of the utterance and the conventional rules for conversations. 
Because of the plausible deniability the accused can argue that there was no insult 
at all. In the examples mentioned this was precise one of the types of argumentation 
to defend the standpoint that there was no insult. 

 Let us to illustrate this point take a closer look to the argumentation in the case 
‘Stop the Cancer called Islam’ Is it possible to analyze this utterance as implicating 
an insult because the writer openly violates one of the maxims or conditions for 
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performing a directive illocutionary act? The analysis of the utterance as an open 
violation of the maxime of quality and the sincerity conditions for the performance 
of an assertive – Islam is not a cancer – can easily be countered with the argument 
that it was meant metaphorically. The analysis of the utterance as a violation of the 
maxime of relation and the essential condition for an assertive, can be countered by 
arguing that this utterance was part of a public debate. This was in fact the point the 
defence made in this case.     
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    Chapter 6   
 One-Sided Argumentation in the Defense 
of Marriage Act 

             Janice     Schuetz    

    Abstract     The goal of this essay is to extend legal argumentation theory by 
 identifying the traits of partisan and one-sided arguments found in legal appeals and 
reinforced by  amicus curiae  briefs supporting those appeals. Specifi cally, I describe 
the role of  amicus curiae  briefs commonly used in appellate argumentation in the 
United States. Then I identify six characteristics of these arguments: clarifying a 
legal principle, emphasizing amici interests, refuting oppositions’ arguments, stipu-
lating partisan defi nitions, using one-sided evidence, and citing precedents that rein-
force my-side bias. I conclude by providing examples of these six characteristics 
from two  amicus  briefs in the U.S. Supreme Court decision entitled,  United States 
v. Windsor  (570 U.S. slip opinion. American Bar Association.   http://www.suprem-
ecourtpreview.org    . Accessed 1 Sept 2013, 2013), that overturned a section of the 
Defense of Marriage Act (DOMA) that declared marriage in the U.S. is only 
between a man and a woman.  

6.1          Case Background 

    The argumentation for both sides in  United States v. Windsor  ( 2013 , Case 12-307) 
centered on the legality of the Defense of Marriage Act (DOMA), a federal law 
defending the traditional defi nition of marriage passed by Congress and signed 
into law by President Clinton in  1996  (1 U.S.C. 7). Section 3 states that “the word 
‘marriage’ means only a legal union between one man and one woman as husband 
and wife,” and it does not consider a person in a same sex marriage as a legal 
spouse. Prior to the passage of the law, the U.S. House of Representatives conducted 
extensive hearings on this statute. In these hearings many members of Congress 
claimed that this legislation was part of their moral duty to protect traditional 
marriage. 
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 The case involved Edith “Edie” Windsor, the surviving spouse of Thea Spyer, a 
same sex couple who were legally married in Toronto in 2007 after nearly 40 years 
of living together as committed partners. After Spyer died in 2009, Windsor was 
required to pay $363,000 in federal estate taxes, money that she would not have 
needed to pay if she had been married to someone of the opposite sex. Although 
Windsor and Spyer’s marriage was legal in their home state of New York, the federal 
law (DOMA) did not recognize the marriage for the purpose of federal benefi ts. 

 The key legal issues in the dispute were whether or not Section 3 of DOMA 
( 1996 ) is constitutional and whether or not those in same sex marriages are entitled 
to federal benefi ts. Attorneys for Windsor and for the United States claim this statute 
violated the Equal Protection Clause of the Fifth Amendment of the U.S. Constitution, 
and attorneys for BLAG (Bipartisan Legal Advocacy Group) claimed that   DOMA 
should be upheld as federal law because it follows the tradition of the U.S. Constitution 
and it is fi nancially wise to grant federal health, military pension, and social security 
benefi ts only to those in opposite sex marriages. After the U.S. Court of Appeals for 
the Second Circuit ( Windsor v U.S .  2012 ) agreed with Windsor and her legal advo-
cates that Section 3 of DOMA was unconstitutional, BLAG decided to defend the 
legality of the statute and the case made its way to the Court. When the Court 
declared this section of DOMA unconstitutional in June 2013, thousands of couples 
around the United States applauded the decision, which initiated efforts in more 
than 30 states to legalize same marriages. 

6.1.1     Required Briefs 

 One of the required briefs for the Supreme Court argued by U.S. Solicitor General 
Donald B. Verrilli, Jr. supported the position of the U.S. government that Section 3 
of DOMA, which defi nes marriage as between a man and a woman, is unconstitu-
tional. Paul D. Clement on behalf of BLAG claimed Section 3 is constitutional and 
necessary for preserving the federal government’s fi nancial resources and providing 
uniformity in federal law. The contested defi nition of marriage is signifi cant because 
only those involved in opposite sex marriages are entitled to health, social security, 
or inheritance benefi ts whereas those in same sex marriages are not.

   Summary of appellate arguments from required briefs   

 Verrilli’s arguments (Verrilli et al.  2013 )  Clement’s arguments (Clement et al.  2013 ) 

 Section 3 violates equal protection for all 
citizens. 

 Section 3’s defi nition of marriage should be 
retained because it is fi scally necessary. 

 Section 3 does not further federal interests of 
preserving federal resources. 

 Section 3 provides a uniform defi nition that 
helps the federal government administer 
programs effi ciently. 

 Section 3 legitimizes discrimination.  Section 3 should be retained because it was 
passed by Congress, signed by President 
Clinton, and certifi ed by the Justice 
Department. 

(continued)
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   The goal of this paper is extend legal argumentation theory by identifying the 
traits of partisan and one-sided arguments found in appeal and reinforced in  amicus 
curiae  briefs. The essay describes  amicus curiae  briefs and their role in appellate 
argument, explains one-sided legal arguments, and explicates the specifi c traits of 
this type of argument in two different  amicus curiae  briefs submitted in the DOMA 
case for consideration by the U.S. Supreme Court.   

6.2      Amicus Curiae  Briefs 

 The name,  amicus curiae,  means friends of the court. These briefs are partisan, 
biased, and one-sided arguments submitted by special interest individuals and 
groups to support a particular side of an appellate case. The  amicus  briefs express 
partisan interests and seek to persuade the judges on the Supreme Court that their 
position is the only correct one (Foggan and Dancey  2004 ). The  amicus  briefs also 
present specialized and unique information that legal advocates determine to be 
pertinent to the judges deciding a case. Specifi cally, these briefs are “no longer a 
mere friend of the court, the  amicus  has become a lobbyist, an advocate, and most 
recently the vindicator of the politically powerless” (Lowman  1992 , 1245). 

 These briefs are a common type of legal advocacy that accompanies the required 
appellate briefs and addresses judges deciding a case. Since 1990, more than 90 % 
of all case appealed to the U.S. Supreme Court include a number of  amicus curiae  
briefs (Kearney and Merrill  2000 , 744), a fact demonstrating the prevalence of this 
type of legal argumentation in the U.S. In the DOMA case, 43  amicus  briefs sup-
ported the U.S. government and the petition of Windsor, and 30 supported BLAG 
and the interests of conservative groups. My study selects one brief for each side as 
a representative example of the kinds of arguments and the credentials of the amici 
who constructed the briefs. Most of the  amicus  briefs supporting the government 
and Windsor’s claim of discrimination came from congressional groups, govern-
ment agencies, corporations, and academic groups; whereas most of the briefs sup-
porting BLAG came from conservative political and religious groups and 
individuals. 

 Verrilli’s arguments (Verrilli et al.  2013 )  Clement’s arguments (Clement et al.  2013 ) 

 Section 3 excludes gays and lesbians from 
federal benefi ts solely because of their sexual 
orientation. 

 Homosexuals are not a powerless group 
deserving special legal consideration. 

 Court precedents show that the federal 
government cannot exclude a group from 
federal benefi ts based on conserving public 
resources. 

 Section 3 should continue because there is no 
compelling legal reason to change it. 
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6.2.1     Structure 

 A micus  briefs share a common structure, purpose, content, and social premises. 
Because of the prevalence of friends of the court briefs in the last three decades, the 
Supreme Court issued guidelines in 1997 about the form of these arguments that 
limited these briefs to 50 pages and forced the authors of these briefs to identify 
their commitments, biases, authority and sources of fi nancial support for the pro-
duction and submission of these briefs. All  amicus  briefs contain the following: 
table of authorities, interests of amici, and summary of arguments. These briefs 
present arguments in a detailed outline form that must be submitted to the Court no 
later than 7 days after the petitioners and respondents submit their required briefs 
(Foggan and Dancey  2004 ; Rule 29,  Federal Rules of Appellate Procedure ).  

6.2.2     Purpose 

 The goal of this kind of appellate argument is to inform the court of the amici’s 
(name for the people and groups that pay attorneys to create the briefs) “interests in 
the case,” establish “the relevance” of amici’s argument” to the case outcome, and 
justify “why the amici’s interests” are not adequately addressed in the appeal briefs 
(   Kearney and Merrill  2000 , 38). For this reason, a micus  briefs allow individuals, 
interest groups and activists to make additional arguments that they consider perti-
nent to one side of the appellate case (Flango et al.  2006 ; Collins  2004 ).  

6.2.3     Content 

 The content of each  amicus  briefs is aligned with the partisan and one-sided argu-
ments of required briefs. The  amicus  briefs do not take up all of the arguments that 
are presented in the required briefs, but instead focus on key evidence and reasons 
that they claim have signifi cant bearing on the case. For example, in support of the 
brief presented by the U.S. Solicitor General Donald B. Verrilli,  amicus  attorney 
Miriam R.    Nemetz et al. ( 2013 ) argued: (1) Gay men and lesbians do not have 
meaningful political power because they lack civil rights and suffi cient political 
clout to prevent the passage of DOMA and other harmful legislation; (2) Section 3 
of DOMA is unconstitutional because it is based on partisan lawmaking; and (3) 
DOMA does not preserve tradition, protect federal interests in procreation, or assure 
uniformity in federal law. On behalf of conservative groups who support DOMA 
and BLAG argued by Paul D. Clement,  amicus  attorney Herbert W. Titus et al. 
( 2013 ) constructed the following lines of argument: (1) DOMA is constitutional 
based on several historical Court precedents; (2) DOMA is not prohibited by the 
Fifth Amendment and due process clause; (3) Homosexuals already have signifi cant 
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political power; and (5) DOMA aligns with Christian teachings about marriage as 
only between a man and woman.  

6.2.4     Premises 

 The premises of amici briefs are intertwined with the social myths that adhere in the 
narratives of the briefs. Larson ( 2010 ) defi nes social myths as “real or imagined 
[features of] narratives that illustrate a society’s values” (234). Social myths are 
connected to law because they come from social knowledge and beliefs (tradition 
and history) about legal issues as well as from the appellate advocate’s values. One 
prominent and disputed myth in this case emphasizes socio-political beliefs about 
discrimination of gays and lesbians, and another stresses the importance of tradi-
tional religious defi nitions of marriage and the intentions of the framers of the 
U.S. Constitution. For example, Nemetz ( 2013 ) premises her arguments in a social 
narrative that centers on fl awed U.S. laws that promote discrimination of gays and 
lesbians and situates DOMA directly within contemporary practices of oppression 
and discrimination in the U.S. On the other hand, Titus ( 2013 ) locates his arguments 
within a social narrative emphasizing the importance of precise legal language, the 
intentions of the framers of the U.S. Constitution, and Christian religious ideals that 
he says demonstrate the moral importance of the nuclear family and centrality of 
marriage as only between heterosexual couples. The disparate social myths appear 
both in the required and amici briefs in the form of premises that contain appellate 
arguers’ commitments and social values in relation to the disputed legal issues of 
this case.   

6.3     One-Sided Appellate and Amici Arguments 

 Both the required briefs and those of amici are examples of biased, partisan, and 
one-sided argument. The  amicus  briefs locate their one-sided arguments both in the 
facts as advocates understand them, the values of the interest groups they represent, 
and the social myths that provide the premises of their arguments. Although a com-
mon view is that partisan, biased and one-sided arguments oppose the standards of 
logical rigor and therefore create fallacies, partisan bias is both a necessary and 
positive trait of appellate argument. Walton ( 1999 ) emphasizes that bias in argu-
mentation is not necessarily “incorrect or logically defective”; it is normative for 
various kinds of one-sided advocacy and therefore deserves critical attention (xviii). 
Appellate arguers often create partisan, biased and one-sided arguments in order 
refl ect the standpoints of those they represent with persuasive arguments. 

 A more nuanced meaning of the term “bias” is needed here. One sense of bias is 
closed-mindedness where the commitments of the advocates are so strong that they 
refuse to consider the arguments of opponents. Legal advocates typically do not 
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hold this kind of bias because the rules of the legal procedure force them to acknowl-
edge some of opponents’ arguments in order to bolster their own standpoints. 
Another type of bias is what Walton ( 1999 ) calls “my-side” bias in which arguers 
promote group interests from a particular point of view. Expressing “my-side” bias 
is the norm for appellate arguers because the rules of the court require these advo-
cates to defend one side of a legal dispute, create reasons and evidence that support 
the people and interests they represent, and make sure the judges deciding the case 
will understand the reasoning for their partisan positions and interests. In other 
words, partisan and my-side bias is an integral part of legal advocacy because it is 
“a function of the avowed or supported purpose of the discourse” (62). Even though 
the legal system expects appellate judges to be unbiased, impartial and without pre- 
existing commitments, these traits do not apply to appellate advocacy. Specifi cally, 
my-side bias allows amici, always outsiders to a particular dispute, to present argu-
ments they believe should be considered by appellate judges as part of the overall 
reasoning for each side of the case. 

 A partisan point of view adheres in one-sided argumentation since appellate 
arguers must present a compelling case for those they represent and reject argu-
ments from the legal adversaries. In contrast to Walton’s claim that one-sided argu-
ments are not balanced, appellate arguers construct reasoned arguments based on 
evidence that support their side of the case. Admittedly, some of the arguments are 
stronger than others, but they nonetheless provide reasons and evidence defending 
distinctive standpoints. Both the required appellate and the  amicus  briefs contain 
compelling partisan and one-sided arguments that contain my-side bias in order to 
present and defend their positions and allow the adversarial argument process to 
take place in the appeal process. Since Walton’s descriptors of one-sided arguments 
are not designed to explicate the content of required or the amici appellate argu-
ments, I explain six common traits in order to clarify this prominent type of legal 
argument.  

6.4     Traits of One-Sided Arguments in Amici Briefs 

 Several traits commonly found in the arguments of amici briefs include: clarifying 
a legal principle, emphasizing amici’s interests, refuting oppositions’ interests, stip-
ulating partisan defi nitions, using one-sided evidence, and citing precedents that 
reinforce my-side bias. The following section explains these traits and then provides 
examples from two sample  amicus curiae  briefs in the DOMA. Nemetz, cited here 
using the name of the counsel of record, supports the arguments of the U.S. and of 
lower court rulings in Windsor by denying the constitutionality of Section 3 of 
DOMA. Titus, cited here using the name of the counsel of record, promotes the 
arguments for several conservative groups supporting BLAG. Nemetz argues that 
same sex couples should not be denied federal benefi ts solely because they are gay, 
DOMA denies these benefi ts, and therefore Section 3 must be revoked. She submits 
this brief on behalf of 172 members of the U.S. House of Representatives and 40 
U.S. Senators. Titus’s brief represents the interests of a coalition of many 
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conservative groups, including Citizens United National Committee for Family 
Faith and Prayer, Guns Owners Foundation, Lincoln Institute, and the Conservative 
Legal Defense and Education Fund. He argues that Section 3 is constitutional and 
that those in homosexual marriage can legally be denied federal benefi ts. 

6.4.1     Clarifying a Legal Principle 

 The primary goal of the  amicus  briefs is to support one side of an appellate case by 
clarifying a legal principle, that is, developing arguments that amici believe are 
missing or underdeveloped in the required appellate briefs. For Nemetz et al. ( 2013 ), 
one underdeveloped argument is the lack of federal purpose of the DOMA statute. 
In fact she claims DOMA has no federal purpose whatsoever; instead its purpose is 
to legitimize discrimination against gays and lesbians.

    1.    Nemetz ( 2013 ) asserts: “We all agree that Section 3 of DOMA—which divides 
married couples into two classes and denies all federal responsibilities and rights 
to one of them—lacks a rational connection to any legitimate federal purpose 
and therefore is unconstitutional” (1). Emphasizing the lack of federal purpose 
is essential to her argument since every law must have a legitimate purpose 
otherwise no reason for the law exists. Nemetz further claims that DOMA’s 
defi nition of marriage as only between a man and woman was not designed to 
clarify constitutional guarantees, but instead it was created “to express moral 
disapproval of a disfavored minority group” (22).   

   2.    From the standpoint of those represented by Titus, the undeveloped argument in 
Clement’s brief is his claim that defi ning marriage is not a State responsibility. 
He emphasizes instead that for nearly 200 years it has been a legitimate congres-
sional responsibility to develop defi nitions in federal law. Specifi cally he asserts: 
“The courts below mistakenly assume that DOMA Section 3 invades the exclusive 
authority of States to regulate family relations, including marriage. Instead, 
DOMA’s defi nition of marriage is a rule of construction defi ning the meaning of 
marriage and spouse as those words are used in the United States Code…. 
DOMA is an exercise of power vested in Congress and governed by  McCulloch 
v. Maryland   1819 ” (Titus  2013 , 2). Moreover, this federal power to defi ne 
terms, Titus claims, is needed “to maintain consistency and uniformity in distrib-
uting benefi ts” (11).    

6.4.2       Emphasizing Amici Interests 

 The reason that amici clarify legal principles is to emphasize interests of those they 
represent, supplement required appellate briefs, and expand the scope of reasoning 
and the type of evidence.
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    1.    Nemetz et al. ( 2013 ) represents 172 members of the House of Representatives 
and 40 members of the Senate whose names appear on the amici brief. This brief 
is signifi cant because many of those she represents voted to pass DOMA 17 years 
earlier, but in 2013 many changed their minds about that vote. In fact her 
arguments fault the actions of many of those she represents in her brief for 
failing to study of the implications of DOMA before they voted for it. She 
asserts, “DOMA affects thousands of federal statutes … covering virtually every 
subject within the federal sphere, including Social Security, housing, nutrition, 
veterans and military benefi ts, employment, immigration, and many other areas. 
Yet Congress [in 1996] did not study a single affected law or program” (13). By 
faulting the amici that she represents, Nemetz implies that congressional 
members are confessing about once voting for DOMA, and inferring that now 
they want to right the wrongs that took place when they passed this law in 1996. 
This kind of confessional argument has two legal purposes. First, it shows that 
law is temporal and must change to adapt to evolving social practices; the other 
is that it allows Congress to take responsibility for their actions. This is a direct 
response to BLAG and some of the congressional members they represent, who 
insist that the federal statute’s defi nition of marriage as only between a man and 
woman is legally and morally correct.   

   2.    Titus et al. ( 2013 ) represents a number of conservative political and religious 
groups who use this amici brief to assert the legal and moral concerns they have 
about the legitimacy of same sex marriages. Although many of the interests of 
the amici are clearly moral, Titus frames the arguments in legal terminology by 
insisting that the U.S. Congress has the constitutional responsibility to defi ne 
terms in a consistent way in order for the federal government to function effi -
ciently. To make this argument, Titus stresses that “DOMA Section 3 is designed 
by Congress to defi ne words that appear throughout the federal code … as a 
means of administering a wide variety of federal statutes and programs” (16). To 
support this claim, Titus quotes the words of Chief Justice John J. Marshall in the 
1819 McCulloch decision that “words do not have a fi xed character” so it is nec-
essary for Congress to defi ne words like marriage so that the term has the same 
meaning for every federal law (18). The premise of his argument is that the 
Constitution does not change and what the founders of the nation wrote at the 
time is as valid in 2013 as it was nearly 200 years ago. Titus’s strategy for includ-
ing the interests of the several amici’s religious and moral views is to claim that 
the American Constitution should recognize “Christianity as its foundation” 
(31). He presents this deductive argument in a reverse order stating the premise 
after his conclusions. His chain of reasoning is as follows: Principles of the 
U.S. Constitution are rooted in Christianity. One of these principles is that the 
 Constitution should be interpreted in the same way the framers did when they 
wrote the Fifth Amendment. The framers likely viewed marriage as only between 
a man and woman. Therefore, his inference is that DOMA is constitutional 
because it defi nes marriage in ways that the framers intended and as aligned with 
Christian beliefs.      
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6.4.3     Refuting Oppositions’ Arguments 

 In order to bolster their arguments, both of these amici engaged in refutation of key 
arguments of the opposition related to the presence or absence of discrimination, as 
presented in the required briefs and as stated in the Defense of Marriage Act 
Hearings ( 1996 ) that supported the passage of DOMA as a federal statute.

    1.    Nemetz claims that homosexuals do suffer political and social discrimination. 
She offers two reasons—it creates a federal disability; and it assumes that gay 
and lesbian couples are unfi t parents. First, Nemetz concludes that “DOMA 
imposes a sweeping and unjustifi able federal disability on married of same sex 
couples. It is a class of legislation that lacks any rational connection to a legiti-
mate federal interest, thus violating the Fifth Amendment’s equal protection 
guarantee” (38). Her point is that DOMA singles out gays and lesbians for 
discrimination. She directly refutes evidence presented in the 1996 hearings 
prior to the passage of DOMA that gays and lesbians are unfi t parents, a claim 
supported by a report in a conservative magazine (Defense of Marriage Act 
Hearings  1996 ). She also blames the 1996 Congress for failing to “consult any 
family or children welfare experts on whether denying federal recognition to gay 
and lesbian couples would serve children’s welfare and promote stability of 
American families.” Instead she says scientifi c research shows that gay and 
lesbian parents are as fi t and capable as heterosexual parents” (15). Nemetz also 
refutes the premise of the opposition that same sex marriages threaten traditional 
marriage and create dysfunctional families. This kind of reasoning likely appeals 
to the more liberal judges on the Supreme Court since it is repeated in the decision 
of Supreme Court Justice Anthony Kennedy.   

   2.    Similarly Titus refutes the arguments of the lower courts as well as those presented 
by Verrilli asserting that homosexuals suffer no discrimination. One reason that no 
discrimination exists, Titus claims, is that “as a class, homosexuals and their sup-
porters are hardly disenfranchised. As citizens of the United States, they [gays and 
lesbians] are well represented in Congress, the legislative body that enacted 
DOMA” (26). This refutation is weak since he offers no evidence about why this 
proves lack of discrimination. Additionally, he fails to indicate if any gay and les-
bian congressional representatives supported the passage of DOMA in 1996. He 
also asserts that “Since the 1960s and 1970s, the political power of homosexuals 
and their libertarian and [right to] privacy has grown, not shrunk” (28). He pro-
vided no evidence for this argument probably because the special interests that he 
represented likely would assume his claim to be true based on their belief in the 
social myth that homosexuals experience no discrimination. However, this refuta-
tion is so weak; it likely will not be persuasive to the judges deciding the case. This 
kind of evidence did not appear in the opinion of judges writing the dissent in 
this case. Additionally, Titus affi rms the social myth and an underlying premise of 
his argument as a whole that homosexual marriages threaten the traditional family, 
the foundation of American society. This kind of reasoning appeals to the interests 
of the conservative groups that Titus represents.    
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6.4.4       Stipulating Partisan Defi nitions 

 Appellate arguers use partisan and one-sided defi nitions to reinforce defi nitions 
 pertinent to one side of the case with additional reasoning and to challenge 
opponents’ defi nitions. Specifi cally, the required appeal briefs frame legal issues by 
stipulating different kinds of defi nitions at the same time they cast doubt on the 
defi nitions used by their legal adversaries (646). Stipulative defi nitions are pervasive 
in statutes as well as in appellate arguments about those statutes because defi nitions 
of this type stipulate meanings as if they were indisputable facts (McGee  1999 ; 
Schiappa  2003 ; Zarefsky  1998 , 5). In the arguments about the constitutionality of 
Section 3 of DOMA, stipulative defi nitions are central since this statute defi nes 
marriage (1 U.S.C. 7). It is not surprising then stipulated defi nitions often are the 
contested legal issue in a case and the basis for the partisan, biased, and one-sided 
appellate arguments about that issue. 

 The arguments in the required briefs as well as in amici briefs center on stipulative 
legal defi nitions as well as myths embedded in current social narratives. Nemetz 
promotes views of the Constitution and social knowledge that align with the partisan 
interests of the Democrat legislators and government agencies that she represents, 
and Titus relies upon standpoints and social myths that align with the partisan inter-
ests of BLAG and the conservative religious organizations he represents.

    1.    Nemetz ( 2013 ) agrees with the stipulated defi nitions presented by Verrilli about 
opposite sex marriage, federalism, state sovereignty, discriminatory law, and 
heightened equal protection scrutiny. Nemetz also adds defi nitions from the 
records of the two previous courts that decided the DOMA case and from the 
precedent of  Cleburne v. Cleburne Living Center  ( 1985 ). She emphasizes that 
sexual orientation is not a characteristic that affects a person’s ability to perform 
tasks or contribute to society (4); and she asserts that “gay men and women con-
tinue to be powerless” (9).   

   2.    Titus ( 2013 ) agrees to the many of the stipulated defi nitions provided by Clement, 
including separation of state and federal power, rational review, equal protection, 
and uniformity of federal benefi ts. Additionally, Titus emphasizes the impor-
tance of Section 3 of DOMA by asserting that only heterosexual marriage results 
in procreation (10); heterosexual marriage promotes the raising of children by 
biological parents (12); and the defi nition of marriage between a man and women 
is the norm in U.S. history and tradition (17). Titus concludes that the defi nition 
in Section 3 is necessary to provide uniformity, administrative effi ciency, and 
keep the federal budget in check. In the concluding part of his brief (41–51), he 
reiterates the benefi ts of heterosexual marriage echoing arguments in Clement’s 
brief, and then adds that this traditional defi nition of marriage promotes respon-
sible child bearing, forces parents to provide social and fi nancial support to their 
children, fosters the success of children, and provides children with role models 
from both a mother and father. He offers these benefi ts as support for a defi nition 
of marriage as only between a man and woman.      
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6.4.5     Using One-Sided Evidence 

 Partisan and one-sided evidence is common in appellate argument. In ways similar 
to other kinds of legal evidence, one-sided evidence consists of facts, precedents, 
and predictions. Appellate advocates select one-sided evidence to reinforce my-side 
bias, accommodate their amici’s interests and values, and show how this evidence 
supports premises derived from legal and social myths. Although one-sided evi-
dence is necessary for the adversarial system, the issues of a legal dispute also pre-
dict some of the evidence and claims that appellate advocates will use. The 
arguments in the required briefs are constrained by legal rules in ways that those of 
the amici are not. For example in this case, the amici did not address every disputed 
legal issue, but instead selected what issues to emphasize based on their vested 
interests.

    1.    Nemetz ( 2013 ) reinforces and extends the evidence provided by Verrilli about 
the legal process called “heightened scrutiny,” a Supreme Court practice that 
allows review of cases that appear to violate equal protection rights of certain 
minority groups, such as gays and lesbians. She concludes that gay men and 
women are powerless to secure basic rights within the normal political processes 
for a range of reasons, including “vulnerability to harmful ballot initiatives, 
underrepresentation in offi ce, geographic dispersion, and entrenched opposition 
to their political advancement” (9). To develop her arguments, she cites legisla-
tion prohibiting discrimination of gays in the workplace that failed to pass 
Congress and contrasted this lack of congressional action with statistics from a 
Gallup poll that 89 % of Americans support this legislation (10). Additionally 
she refers to previous discriminatory policies in the U.S. Military and concludes 
that sexual orientation has no connection to work productivity or social contribu-
tions (12). In this way, Nemetz argues inductively adding examples of legislation 
that bolster her main claim that DOMA discriminates against same sex couples.   

   2.    Amici supporting BLAG reinforced the correctness of the stipulative defi nitions 
of marriage in DOMA by adding new evidence and new lines of reasoning. For 
example, Titus ( 2013 ) presents a variety of evidence to support DOMA and 
embraces the traditional social narrative that makes heterosexual marriage the 
only acceptable defi nition of marriage. Titus develops this deductive sequence of 
reasons: The Court of Appeals erroneously concluded that homosexuals as a 
class are suspect because they have been singled out for discriminatory treat-
ment. Thus, the Court of Appeals’ decision is incorrect because it improperly 
contravenes federal law (4). Then Titus introduces a series of constitutional 
arguments not developed by Clement. He emphasizes that DOMA is clearly 
constitutional because the Constitution gives power to the Congress to “regulate 
marriage for federal taxing and spending purposes” (5) citing statements from 
the Constitution on federal and state powers as evidence. Then Titus concludes 
that the U.S. Congress has power to defi ne marriage because it has the power to 
provide for the general welfare (6) and to tax citizens to provide federal benefi ts 
(10). His evidence for these claims comes from the dissenting opinion of Judge 
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Straub in the Second Circuit decision ( Windsor v. U.S .  2012 ). Titus further asserts 
that DOMA Section 3 was “designed to limit the national impact of state-level 
policy” (10) allowing gay marriage. Supreme Court Justice Antonin Scalia 
emphasized this point in his dissenting opinion ( U.S. v. Windsor   2013 , slip 
opinion).      

6.4.6     Citing Precedents That Reinforce My-Side Bias 

 Just as the required appellate briefs differ in their choice and use of evidence in sup-
port of their arguments, so do the amici that support them. In the required briefs, 
precedents are numerous because appellate attorneys believe that these are the most 
compelling evidence for judges to consider. Amici briefs can restate precedents 
cited in the required briefs in order to convince the Supreme Court judges about the 
legal grounds of key arguments, but amici usually supplement these precedents with 
other kinds of evidence that support amici’s interests. Nemetz et al. ( 2013 ) cites, but 
does not explicate, 38 different precedents (previous appellate court rulings) related 
to the Tenth Amendment. The bulk of her argument emphasizes nine prior and 
related statutes; she also quotes legislators who supported and opposed DOMA in 
1996, citing the Congressional Record ( 1996 ), and presents expert opinion from 
social scientists about gay men and women and harms they had suffered and abili-
ties they had. This evidence refutes some of the claims made in Clement’s brief.

    1.    One key precedent for Nemetz comes from  Lawrence v. Texas  ( 2003 ), which 
reinforces her conclusion that laws need to change to refl ect changing times. She 
argues that laws have shifted since 1996. “DOMA is one of those laws that was 
enacted which … blinded us to certain truth; but that ‘later generations can see 
… in fact serve only to oppress’.” This precedent supports Nemetz’s reasoning 
that DOMA, a statute passed by Congress in 1996, needs to be revoked so that 
marriage laws refl ect changing social knowledge and practices. She repeats some 
precedents used in Verrilli’s brief, including those that stress the need for people 
of all groups to have the equal protection of the Constitution regardless of their 
political standing in society.   

   2.    In contrast, Titus ( 2013 ) refers to 26 precedents; most do not appear in the argu-
ments of Clement. Instead the precedents he cites are related to the First 
Amendment and religious rights decided prior to 1950. In addition to these prec-
edents, he quotes from Genesis in the  Old Testament  and from one legal journal 
essay explicating fl aws of appellate judges’ use of the equal protection clause of 
the Constitution. Titus relies on the  McCulloch v. Maryland  ( 1819 ) decision, 
which states that “all means which are not prohibited directly” by the Constitution 
and “are within its letter and spirit are constitutional” (11). He also quotes from 
 Marbury v. Madison  ( 1819 ), which reiterates the importance of what the framers 
of the Constitution intended when they wrote the Fifth Amendment. Titus then 
develops a unique argument in which he refutes appeal court decisions that 

J. Schuetz



89

concluded that the Fifth Amendment contains an equal protection provision. His 
fi nal argument is repeated by the dissenting opinion of Justice John Roberts in 
the fi nal decision ( U.S. v. Windsor   2013 , slip opinion).    

6.5        Conclusion 

 Clarifying a legal principle, emphasizing amici interests, refuting oppositions’ argu-
ments, stipulating partisan defi nitions, using one-sided evidence and citing prece-
dents that reinforce my-side bias are six traits of one-sided appellate arguments that 
commonly appear in  amicus curiae  briefs submitted as supplements to the required 
briefs in cases heard by the U.S. Supreme Court. 

 At fi rst glance, readers may fi nd glaring weaknesses with the amici briefs. For 
example, the arguments of both sample briefs seem to be infused with ideological 
bias. Nemetz presents a liberal argument based on the social myth that discrimina-
tion against gays and lesbians is rampant, emphasizes that the U.S. Constitution 
must always change to meet the needs of minority groups in society, and demon-
strates that the harm from DOMA to homosexuals is both extensive and reprehen-
sible. To develop her inductive argument, she selects only that evidence that supports 
one side of the case. However, if readers understand that the goal of  amicus curiae  
briefs is to provide partisan arguments based on my-side bias, then Nemetz’s ideo-
logical position, emphasis of legal principles, refutation, use of defi nitions and evi-
dence seems reasonable and necessary for this legal adversarial process. 

 Similarly, Titus presents a conservative ideological argument by premising his 
claims on the social myth that gays and lesbians have political power and do not 
experience discrimination, by clarifying the legal principle of equal protection, by 
stipulating traditional defi nitions of marriage as the correct ones, by emphasizing 
that Constitution is immutable and its original intent should be applied to present 
legal situations, and by relying on precedents from nearly 200 years earlier. Just as 
the arguments presented by Nemetz, the arguments of Titus about the Constitution 
can be interpreted as reasonable and worthy of the consideration by conservative 
justices on the Supreme Court. 

 These divergent ideological standpoints and the claims and evidence that support 
them are the norm for amicus briefs because as Lowman explains (1992) these 
type of briefs function as “lobbyist, advocate, and vindicator of the politically 
powerless” (1245). The legislators that Nemetz represented are a minority in 
Congress, and the religiously conservative groups that Titus represents constitute a 
minority voice in contemporary public debates about the morality and legality of 
gay marriage. 

 A reader can move beyond the different standpoints of these amici and make 
judgments about which of these amici make the strongest arguments based on stan-
dards from other contexts. By utilizing standards outside of the legal fi eld that 
require validity and logical rigor, the arguments of both Nemetz and Titus could be 
faulted for making false generalization based on limited evidence or for using biased 
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and out dated sources, but these same criticisms likely would apply to all  amicus 
curiae  briefs. This type of legal argument is essential to the adversarial process in 
appellate law just as partisan and biased one-sided arguments that promote the ideo-
logical standpoints and one-sided interests are. Although certainly, a critic could 
fi nd a number of problems with the arguments of  amicus  briefs based on logical 
requirements, I chose a different route and concentrated on what the rhetorical 
features of these biased and partisan legal arguments in hopes of stimulating discussion 
about the importance of this understudied genre of legal argument.     
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the Fallacy 
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    Abstract     Legal theorists disagree not only about the interpretation of a particular 
legal provision, but also about the procedure or the interpretive attitude that lawyers 
should adopt while interpreting statutes and other legal materials. Some of these 
theorists hold that theory and philosophy have nothing to offer jurists and play a 
very limited role in the justifi cation of a legal decision. I call this thesis the “Anti- 
Theoretical Claim”. This claim appears in two variants: a strong form states that no 
moral theory can ever provide a solid basis for a moral or a legal judgment, whereas 
a weaker form recognizes that no moral or legal claim can be grounded without a 
theoretical stance, but holds that participants in legal discourse may bracket their 
theoretical disagreements when they agree about the solution to a given case. I 
argue, here, that both versions of the claim are fallacious. While the strong version 
contains a performative contradiction, for it contains an implicit theoretical position 
about legal interpretation, the weak variant cannot be grounded without a moral 
argument to defend the value of incompletely theorized agreements, which is miss-
ing in the reasoning of its supporters. Nonetheless, there seems to be an argument 
behind this fallacy, which has to do with the need to take seriously the empirical 
circumstances which infl uence any theoretical account of law and legal reasoning.  
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7.1         Introduction 

 One of the most prominent theses which appear in recent writings on legal interpre-
tation is the so-called anti-theoretical claim. This claim usually appears in two vari-
ants: a stronger and a weaker version. The strong form is advocated by Richard 
Posner, who holds that legal judgments must be grounded on a consequentialist 
reasoning that requires no value theory whatsoever. Legal decisions must be 
assessed on the basis of the political consequences that they ensue, rather than on 
any abstract theory about the legitimacy, morality or authority of the law (Posner 
 1990 ,  1998 ,  2003 ). The weak version, in turn, is held by Cass Sunstein and Adrian 
Vermeule. These authors believe that Posner is wrong to suppose that judges may 
reach any decision without a theoretical stance. If one is to evaluate a legal argument 
on the basis of its consequences, it is undeniable that one needs a value theory to 
determine which consequences are just, good or desirable, for this is the only way 
to ground any sort of consequentialist judgment. Sunstein and Vermeule uphold, 
however, that people with different background value theories may reach the same 
conclusions on the basis of an “incompletely theorized agreement” (Sunstein  2001 ). 
When this is the case, then any theoretical disagreement that participants may have 
should be bracketed and considered irrelevant for reaching the decision at hand 
(Vermeule  2006 ; Sunstein and Vermeule  2003 ). Although normative theories are 
necessary to support a legal judgment, they do not by themselves allow one to 
choose among different interpretations, and jurists should not spend much time and 
energy with them. 

 In this chapter, I argue that both versions of the anti-theoretical claim are based 
on a  fallacy . To counter the strong version, I accept Dworkin’s view that no practical 
decision about the interpretation of the law can be justifi ed without a normative 
theory that leads to the conclusion adopted by the decision-maker. Even Posner’s 
global scepticism about moral theory is based on a nihilistic moral argument which 
is as theoretical as any other form of moral philosophy. 

 By the same token, I argue that Sunstein and Vermeule’s advocacy of incom-
pletely theorized agreements is in no better position than Posner’s decisionism. 
From the practical point of view, there is little difference between adopting Posner’s 
strong version of the antitheoretical claim or bracketing all theoretical disagree-
ments on the basis of an incompletely theorized agreement. Yet, though both ver-
sions of the anti-theoretical claim are untenable, there is a powerful argument 
underlying Vermeule’s assumptions about the signifi cance of empirical consider-
ations in debates concerning the choice of an interpretive methodology. Though I 
am persuaded by Dworkin’s objections to the Anti-Theoretical Claim, I believe that 
the advocates of its weaker version have successfully shown that no sensible theory 
of legal interpretation can be supported without a foundation provided by empirical 
evidence. To come to this conclusion, I proceed as follows. In Sect.  7.2 , I introduce 
Posner’s “everyday” pragmatism, which is grounded on the strong version of the 
anti-theoretical claim. In Sect.  7.3 , I expound Sunstein and Vermeule’s criticisms on 
Posner and their attempt to overcome the diffi culties of the strong anti-theoretical 
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claim by raising a “weaker” version of the same claim. Section  7.4 , in turn, intends 
to dismantle the fallacy which underlies the anti-theoretical claim, while Sect.  7.5  
acknowledges the strength of Vermeule’s normative argument about the role of 
empirical research in legal argumentation.  

7.2      Posner’s Abstract Anti-Theoretical Pragmatism 

 In his Holmes Lectures delivered at Harvard Law School on October 14 and 15, 
1997, Richard Posner shocked the world of legal philosophy with two theses con-
cerning the role of moral theory in legal argumentation. 

 The fi rst thesis is an abstract sceptical claim that concerns moral philosophy in 
general, and holds that  no moral theory can ever provide a solid basis for moral 
judgments  (Posner  1998 , p. 1639). 

 This ambitious theoretical claim is based on the following assumptions. First, 
morality is always and necessarily local, for “there are no  interesting  moral univer-
sals” and the few principles of social cooperation that might be valid across differ-
ent cultures are “too abstract to serve as standards for moral judgment” (Posner 
 1998 , pp. 1640–1641). Second, “many of the so-called moral phenomena can be 
explained without reference to moral categories,” as “most moral principles that 
claim universality are better understood as mere workaday social norms in fancy 
dress” (Posner  1998 , p. 1641). The domain of moral theory is not composed of self- 
evident principles or moral truths, but conventional norms whose effi cacy must be 
measured according to their ability to work as “means to a society’s ends” (Posner 
 1998 , p. 1652). 1  Third, moral theory or, as Posner prefers to say, academic moral-
ism, is incapable of improving moral behaviour, since “knowing the moral thing to 
do does not furnish a motivation for doing it,” as moral norms are “too feeble to 
override either narrow self-interest or moral intuitions.” The vivid disagreement 
amongst academic moralists makes it possible for the reader to fi nd a rationalization 
for any course of conduct, regardless of its moral merits (Posner  1998 , p. 1641). 
Fourth, “exposure to moral philosophy may actually lead people to behave less mor-
ally by making them more adept at rationalization.” And fi fth, there is no uniform 
morality and it would be “a disaster” if academic moralists were successful in 
imposing their own moral view upon the majority (Posner  1998 , p. 1642). 

 The second thesis, in turn, is specifi c about legal reasoning, and holds that  even 
if moral theory could provide a solid ground for some moral judgments, it should 
not be used as a basis for   legal   judgments  (Posner  1998 , p. 1639). 

 The target here is limited to legal discourse. Yet in a certain sense the second 
claim is even more ambitious because it not only holds that moral philosophy is a 
mere tool for rationalizing one’s idiosyncratic moral views, but also argues that the 

1   According to Posner’s  instrumental  account of morality, this form of social ineffi cacy is the only 
defensible way of criticizing a moral code (Posner  1992 , pp. 220ff). 
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separation between law and morality entails a sort of  fi rewall  that prevents moral 
considerations from infl uencing any relevant legal decision.

  Here I am arguing that moral theory has nothing for law, but I am not limiting myself to 
academic moralism. The idea that racial discrimination is immoral owes very little to aca-
demic moralists; it owes a lot to non-academic moral entrepreneurs such as Abraham 
Lincoln and Martin Luther King, Jr. Yet we shall see in considering  Brown v. Board of 
Education  that the courts do not rely on these moralists, either, to support decisions in racial 
cases, and we shall see that there are good prudential reasons for this forbearance. I do not 
mean that moral entrepreneurs are never cited in judicial decisions, but they are cited as 
representatives of  uncontested  moral positions, rather than as authorities for taking one side 
or another of a moral issue (Posner  1998 , p. 1698). 

   Judges and lawyers, therefore, should narrow down their ambitions and give up 
making abstract moral judgments to justify their legal decisions. Rather than phi-
losophizing and rationalizing moral principles, judges should adopt a pragmatic 
approach to adjudication that evaluates a legal decision on the basis of its social 
consequences, and not of its moral worth. 

 To distinguish this “practical” approach to adjudication from the philosophical 
theories of pragmatism, Posner advocates a normative theory of adjudication called 
“everyday” pragmatism, which could be described thus:

  Everyday pragmatism is the mindset denoted by the popular usage of the word ‘pragmatic,’ 
meaning practical and business-like, ‘no-nonsense,’ disdainful of abstract theory and intel-
lectual pretension, contemptuous of moralizers and utopian dreamers. It long has been and 
remains the untheorized cultural outlook of most Americans, one rooted in the usages and 
attitudes of a brash, fast-moving, competitive, forward-looking, commercial, materalistic, 
philistine society, with its emphasis on working hard and getting ahead (Posner  2003 , 
p. 50). 

   While adopting this “everyday” pragmatism, one bases one’s judgments “on 
 consequences , rather than on deduction from premises in the manner of a syllo-
gism,” without a commitment to any philosophical tradition on the basis of which 
these consequences will be evaluated (Posner  2008 , p. 40). 2   

7.3       Vermeule’s Weaker Version 
of the Anti-Theoretical Claim  

 In his institutional theory of legal interpretation, Vermeule claims that no interpre-
tive theory can be defended without careful empirical research about the interpre-
tive capacities of legal institutions and the systemic effects of the allocation of 
decision-making power between or among institutions. This is what he calls his 
“minimal point” about interpretive theories (Vermeule  2006 , p. 81). 

2   A more developed account of the principles of pragmatic adjudication can be found in Posner 
( 2003 , pp. 59–85). 
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 Nevertheless, his institutional theory of interpretation is based on a second and 
more ambitious claim that in some cases “a second-best assessment of institutional 
issues might not only be necessary but indeed suffi cient to resolve confl icts over 
interpretive theories,” inasmuch as people with different theoretical premises might 
agree on a particular interpretive strategy at the operational level (Vermeule  2006 , 
p. 82). 3  

 This argument is premised on the possibility of an “incompletely theorized 
agreement” in the sense defended by Cass Sunstein. Under this view, people who 
disagree about abstract moral principles might attempt a “conceptual descent,” i.e., 
a “descent to a lower level of abstraction” with a view to achieving a consensus 
about “concrete outcomes” (Sunstein  2001 , p. 50–51). According to Sunstein,

  The agreement on these points, more particular than their supporting grounds, is incom-
pletely theorized in the sense that the relevant participants are clear on the practice or the 
result without agreeing on the most general theory that accounts for it. Often people can 
agree on a rationale offering low-level or midlevel principles. They may agree that a rule – 
protecting political dissenters, allowing workers to practice their religion – makes sense 
without entirely agreeing on the foundations for their belief (Sunstein  2001 , p. 51). 

   The possibility of incompletely theorized agreements over the right interpretive 
theory for a given institution, therefore, allows meta-interpreters to put aside the 
theories on which they base their interpretive decisions at the operational level. 

 By relying on incompletely theorized agreements, judges should embrace what 
Sunstein has described as “decisional minimalism,” which advises judges to say “no 
more than necessary to justify an outcome,” and leave “as much as possible unde-
cided” (Sunstein  1999 , pp. 3–4). Decisional minimalism would have at least two 
important advantages which reduce the costs of judicial decision-making and con-
tribute to the democratic justifi cation of a legal ruling: fi rst, it “reduces the burdens 
of judicial decision” and, more fundamentally, “is likely to make judicial errors less 
frequent and (above all) less damaging” (Sunstein  1999 , p. 4). 

 This implies, according to Vermeule, that “institutional analysis might even 
enable interpreters to choose particular doctrines before, or in place of, choosing a 
value theory that specifi es what counts as a good or bad consequence of interpretive 
practices” (Vermeule  2006 , pp. 82–83). To give an example, Vermeule thinks that, 
“if, on certain empirical fi ndings, it turned out that legislative history should be 
excluded on any high-level theory specifying what counts as a good or bad interpre-
tation, then as far as the interpretive question goes, there would be no need to choose 
a fundamental theory” (Vermeule  2006 , p. 83). 

 Vermeule’s account is, thus, admittedly anti-theoretical as he believes that most 
of the theoretical disagreements in meta-interpretive debates may be “bracketed as 

3   Underlying this assertion lies the distinction between  fi rst-best accounts  which specify “a value- 
theory that makes some interpretive regimes good, some bad” (Vermeule  2006 , p. 80), and  second- 
best accounts , which attempt to achieve an optimal point under the assumption that it is impossible 
to achieve the  fi rst-best account  for a given case: “In economics, the idea of a second-best demon-
strates that if perfect effi ciency cannot be obtained, effi ciency is not necessarily maximized by 
approximating the fi rst-best effi ciency conditions as closely as possible” (Vermeule  2006 , p. 81). 
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irrelevant to the operational problems and thus dispensed with altogether” (Vermeule 
 2006 , p. 63). 4  

 According to Vermeule, meta-interpreters should bracket theoretical disagree-
ments and concentrate on empirical  institutional analysis , choosing an interpretive 
theory on the basis of a consequentialist assessment of the institutional capacities of 
the interpreters and the systemic effects of the interpretive methods in dispute. 

 An adequate empirical analysis of the performance of a formalist (or any other) 
interpretive method for our institutions should, as Vermeule argued in an earlier 
essay co-authored by Sunstein, provide a reliable answer to at least the following 
three questions, which deal mostly with empirical issues: (1) The fi rst question, as 
Sunstein and Vermeule argue, is “whether and when formalist decisions that pro-
duce clear mistakes will be corrected by the legislature and whether making the 
corrections will have low or high costs” (Sunstein and Vermeule  2003 , p. 917). (2) 
The second question, in turn, is “whether a nonformalist judiciary will greatly 
increase the costs of decision for courts, litigants, and those seeking legal advice. A 
large issue here involves planning; if nonformalist approaches make planning dif-
fi cult or impossible, there is a real problem” (Sunstein and Vermeule  2003 , p. 918). 
(3) Finally, the third question is “whether a formalist or a nonformalist judiciary, in 
one or another domain, will produce mistakes and injustices” (Sunstein and 
Vermeule  2003 , pp. 918–9). 

 These questions, for Vermeule, refer mostly to the “institutional capacities” and 
“systemic effects” of interpretive theories, which according to his account are the 
most important variables that should be balanced in order to support a theory of 
constitutional interpretation. 

 If this meta-interpretive strategy is consistently employed, then Vermeule thinks 
that interpreters will not struggle to conclude that judges should adopt a  formalist  
strategy of legal interpretation, following the “clear and specifi c meaning of legal 
texts, where those texts have clear and specifi c meanings,” and deferring “to the 
interpretations offered by legislatures and agencies, where legal texts lack clear and 
specifi c meanings” (Vermeule  2006 , p. 1). When interpreting the constitution, 
judges should “avoid high-level claims about constitutionalism, democracy, or the 
nature of law” and “enforce clear and specifi c constitutional texts according to the 
surface meaning,” because this procedure “will produce the best ground-level con-
sequences for legal institutions” (Vermeule  2006 , p. 33). 

 Although Vermeule offers other institutional considerations in support of this 
formalist method of constitutional interpretation, my impression is that the main 
argument for this view is the (empirically verifi able) “epistemic superiority” of leg-
islatures over courts (Vermeule  2009 , p. 90), which should lead judges to construct 
a “codifi ed constitution” (Vermeule  2009 , p. 187) and to interpret constitutional 

4   This point is, again, very similar to what Sunstein has to say about his judicial minimalism. 
According to this author, “minimalists do not like to work deductively; they do not see outcomes 
as refl ecting rules or theories laid down in advance. They pay close attention to the particulars of 
individual cases. They also tend to think analogically and by close reference to actual and hypo-
thetical problems” (Sunstein  1999 , p. 9). 
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provisions at the lowest possible level of abstraction, rather than following 
Dworkin’s advice to read moral principles at the “most general possible level” 
(Dworkin  1996 , p. 7). 

 Under Vermeule’s understanding of institutions, the “major determinants of epis-
temic performance, for groups, are numerosity, diversity and average competence” 
(Vermeule  2009 , p. 90). All of these variables, according to Vermeule, point towards 
the epistemic superiority of legislators over judges. Firstly, “there are many more 
legislators in a typical national legislature than there are judges on a typical high 
constitutional court,” and this numerosity is “an important epistemic resource” 
(Vermeule  2009 , p. 11). 

 Secondly, legislatures are “more representative than courts, and representation 
produces knowledge” (Vermeule  2009 , p. 11). Vermeule follows Bentham on the 
assumption that representation “gives legislators information about local conditions 
and social judgments and preferences that judges cannot hope to match” (Vermeule 
 2009 , pp. 10–11). While legislators benefi t from a more accurate understanding of 
the social judgments and preferences on particular political issues, judges are nor-
mally fallible and uninformed public servants that suffer from a larger risk of error 
when they face the challenge of assessing high-level judgments of values and poli-
cies. The advice to seek a provision’s “legislative history,” for example, is subject to 
a high risk of judicial error because judges “lack the full capacity to remedy infor-
mational defects caused by the sheer volume of legislative history” (Vermeule  2006 , 
p. 111). 

 Finally, and as Vermeule says, “crucially,” legislatures have an epistemic superi-
ority because of their greater diversity compared to a typical modern judiciary. The 
legislature’s “professional diversity reduces group-thinking – the positive correla-
tion of biases within decision-making groups – and is thus an important source of 
epistemic strength” (Vermeule  2009 , p. 11). In sum, legislators are “far more 
diverse,” what gives them “clear epistemic advantages under the Condorcetian 
model” (Vermeule  2009 , p. 90). 

 A “more diverse and more numerous institution,” therefore, can “easily outper-
form a smaller and less diverse group of ultra-competent experts, such as the judi-
cial system capped by a multimember appellate court” (Vermeule  2009 , p. 12). 

 This calls for a defence of judicial formalism, even if this formalism is coupled 
with a more policy-permissive method of legal interpretation for legislatures and 
administrative agencies (Sunstein and Vermeule  2003 , p. 925–932).  

7.4       The Anti-Theoretical Claim as a Fallacy 

 Thus far we have seen two different anti-theoretical claims that may be regarded as 
fallacies in meta-interpretive disagreements within legal discourse. 

 Let us examine, fi rst, the more ambitious version supported by Posner, who 
claims that (a)  no moral theory can provide a solid basis for any given moral judg-
ment , and (b)  no moral judgment, whether or not supported by a philosophical 
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moral argument, can provide a solid basis for choosing between or among 
 alternative legal interpretations . 

 One of the merits of Vermeule’s institutional theory of legal argumentation is 
that it rightly acknowledges that Posner’s “everyday pragmatism” is an untenable 
position because it fails to provide a value theory – of any imaginable sort – to 
evaluate the “consequences” or “policies” which determine how legal judgments 
are to be passed (Vermeule  2006 , pp. 52–59; 71–72; 83–85). According to Vermeule, 
“Posner wants to say that a pragmatic interpretation is one that produces better con-
sequences, but Posner resolutely refuses to say what, in his view, counts as a good 
consequence” (Vermeule  2006 , pp. 6–7). 

 The root of Posner’s strong anti-theoretical claim lies, as we have seen, in his 
“everyday pragmatism,” the most fundamental aim of which is to free legal reason-
ing from  any  philosophical or conceptual claim about how policy decisions should 
be made by practicing lawyers. 

 Pragmatism in this non-philosophical or anti-theoretical sense advises us to put 
away abstract theories of government, rights, legitimacy, democracy, or law and 
replace them with common sense and a “practical” sense of what is “workable” or 
“reasonable.” As Dworkin observes, Posner does not want “to rest his own recom-
mendations on any philosophical thesis: he regards his views of adjudication as 
free-standing” (Dworkin  2006 , p. 60), but ends up defending “one of the most ambi-
tious and technocratic absolutisms philosophers have ever devised” (Dworkin  2006 , 
p. 73), since it is exposed to the following objection:

  Pragmatists argue that any moral principle must be assessed only against a practical stan-
dard: does adopting that principle help to make things better? But if they stipulate any 
particular social goal – any conception of when things are better – they undermine their 
claim, because that social goal could not itself be justifi ed instrumentally without arguing 
in a circle … So moral pragmatism has seemed to many critics an empty theory: it encour-
ages forward-looking efforts in search of a future it declines to describe (Dworkin  2006 , 
p. 91). 

   With regards to this version of “pragmatism,” Vermeule recognizes that 
Dworkin’s objection is sound and that Posner’s advocacy of a decision-making pro-
cess that lacks any “general account of what makes some judicial decisions good 
and some bad” suffers from an “incorrigible vice” (Vermeule  2006 , p. 72). 

 Furthermore, Posner’s anti-theoretical attitude gets even more implausible 
because it is also, as Dworkin points out, “a  moral judgment  of a theoretical and 
global kind” (Dworkin  1998 , p. 1725), that is, a strand of moral nihilism that is as 
theoretical as the substantive moral theories that Posner disqualifi es. Instead of a 
thesis  about  morality, as it purports to be, Posner’s strong anti-theoretical claim is a 
thesis  of  morality, for “if they [Posner’s theses] were only ‘about’ morality, they 
would in no way contradict the opinions of his academic targets, whose work, so far 
as he objects to it, is entirely of the ‘of’ variety” (Dworkin  1998 , p. 1720). 

 Posner’s insistence that judges should avoid all philosophical issues in adjudica-
tion, by relying on his “everyday” or “non-philosophical” pragmatism and evaluat-
ing the consequences of the purported decision, boils down into what Dworkin has 
described as a “patent fallacy” (Dworkin  2000 , p. 10), since “lawyers and judges 
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must appeal to (or in any case make assumptions about) moral or political principles 
in order to decide whether the projected consequences of one decision are better 
than those of another” (Dworkin  2000 , p. 10). Let us call this fallacy the Anti- 
Theoretical Fallacy. 

 The Anti-Theoretical Fallacy, in its  strong  form, can be classifi ed as a performa-
tive contradiction, for Posner stakes a moral claim to prove that moral arguments in 
general are fl awed, relying his own judgment on an implicit adherence to a moral 
argument. 

 As Alexy explains,

  A performative contradiction is contradiction in the classical sense. The performative char-
acter results from the fact that only one part of the contradiction stems from what is explic-
itly stated by performing the legal act, whereas the other part is implicit in the claim 
necessarily connected with the performance of this act. (…) It [a performative contradic-
tion] is based on the classical concept of contradiction, which can be applied to law-making 
acts because those acts express and imply assertorial or propositional contents (Alexy  2000 , 
p. 141). 

   The anti-theoretical claim, therefore, is a fallacy because “its conditions of suc-
cess cannot possibly obtain” (Searle and Vanderveken  1985 , p. 151), being an 
example of a performative contradiction or a “self-defeating illocutionary act.” 5  

 The  weak  version of the anti-theoretical claim is an attempt to circumvent this 
fallacy. When Vermeule constructs his empirical model for assessing interpretive 
capacities of institutions, he is forced to distinguish his consequentialism from 
Posner’s model of pragmatic adjudication. The former “requires some value the-
ory,” even though this theory can remain implicit, while the latter “quite self- 
consciously lacks any value theory of the sort consequentialism must provide” 
(Vermeule  2006 , p. 71). 

 Here I argue, however, that Vermeule’s belief that meta-interpreters can bracket 
their theoretical positions, replacing them with some incompletely theorized agree-
ment, does not avoid the Anti-Theoretical Fallacy. 

 In effect, Vermeule himself is ready to recognize that his appeal to incompletely 
theorized agreements is not entirely different from Posner’s radically anti- theoretical 
jurisprudence, as we can see in the following attempt to reconstruct Posner’s “every-
day pragmatism”:

  In a charitable spirit we might also construe Posner’s everyday pragmatism as a form of 
consequentialism that rests upon a suppressed, implicit, but indispensable appeal to conver-
gence on particulars across a range of value theories. If this is what Posner means, then 
everyday pragmatism is a perfectly valid version of consequentialism; indeed, it is the ver-
sion I am suggesting here (Vermeule  2006 , p. 85). 

   We can see, therefore, that Vermeule’s agnostic position on the strength of moral 
theories in constitutional reasoning is nearly the same as Posner’s. 

5   For Searle and Vanderveken, speech acts such as Posner’s reliance on moral claims to hold that 
moral assumptions are ungrounded are logically inconsistent: “since a set of illocutionary acts is 
consistent if it is performable, no self-defeating illocutionary act is consistent” (Searle and 
Vanderveken  1985 , p. 151). 
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 In particular, I think that Vermeule is wrong to assume, without stating the 
 reasons for this assumption, that it is acceptable to ground an account of constitu-
tional interpretation on an incompletely theorized agreement of the participants of 
meta- interpretive debates. When he asserts that meta-interpretive disagreements can 
be resolved on the basis of an implicit or unstated value theory, he fails to acknowl-
edge that this sceptical position on the role of theoretical accounts of legal argumen-
tation is also a theoretical position that needs to be based on a normative argument, 
rather than on empirical fi ndings alone. 

 Implicit in the view that one may resort to incompletely theorized agreements to 
vindicate a method of interpretation lies a  normative (and not purely empirical) 
assumption  which holds that an incompletely theorized agreement over the choice 
of an interpretive approach is  better  than any type of disagreement on these 
matters. 

 This implicit supposition is not unanimously accepted. One can argue, for 
instance, that an incompletely theorized decision is in general poorly justifi ed, and 
that this is too high a price to pay in order to get an agreement. 

 To defend his position Vermeule needs a  moral  or  political  argument to establish 
the value of incompletely theorized agreements. Without this moral or political 
argument, he is not able to explain why it is more appropriate to reach a consensus 
about concrete outcomes than to benefi t from the justifi catory force of deliberation 
and principled argumentation. 

 In effect, Vermeule would violate Hume’s Law, which forbids one from deriving 
an “ought” from an “is”. He would be guilty of the Naturalistic Fallacy if he intended 
to derive the value of incompletely theorized agreement (a  norm ) merely from the 
 fact  that people can agree on the level of operating principles. In other words, 
Vermeule needs a normative foundation for his own advocacy of incompletely theo-
rized agreements, and this normative foundation cannot be provided by his empiri-
cist approach to legal argumentation. 

 Vermeule must justify, as well, the importance of achieving a general agreement 
about a method of legal or constitutional interpretation, since his own theoretical 
approach to legal reasoning advocates that numerosity and diversity are some of the 
major determinants of the epistemic performance of institutions (Vermeule  2009 , 
p. 11). It might be argued, therefore, that a multi-member court will be better-off if 
its members approach a case with different interpretive strategies, rather than strug-
gling to fi nd a shallow agreement which hides the foundations of their decisions. 
Once again, he needs a moral or political basis to respond to this objection. 

 The view that empirical considerations can be  suffi cient  to decide which interpre-
tive approaches should be adopted will be arguing in circle if it fails to explain  why  
incompletely theorized agreements are desirable. In effect, one cannot bracket the 
arguments necessary to support a thesis according to which theoretical arguments 
can be bracketed, for this thesis, as any other claim, is not able to validate itself. 

 Perhaps an example will help me to illustrate this point. Let us consider, for 
instance, Neil MacCormick’s theory of legal reasoning, which asserts that the law is 
“an argumentative discipline,” in the sense that “one’s opinion about the strength of 
a case depends on an evaluation of the rival strength of competing sets of argu-
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ments” (MacCormick  2005 , p. 15). This arguable character of law, for MacCormick, 
contributes to the development of the law and is “admirable in an open society” 
(MacCormick  2005 , p. 16). Instead of being a “pathological excrescence,” the dis-
agreements over the “proper interpretation of legal materials” are regarded as an 
“integral element of the ideal of the rule of law” (MacCormick  2005 , p. 27). 

 An advocate of MacCormick’s theory of legal reasoning, thus, will not be trou-
bled by the fact that there is disagreement over interpretive methods. She will regard 
this disagreement as good for the practice of legal reasoning and as an important 
source of rationality and legitimacy for the theories of legal interpretation, for she 
believes that the discourse in which people attempt to resolve it can help developing 
the law even when the disagreement remains. She will need a very powerful moral 
argument to give up her convictions and trade off the benefi ts of deliberation for the 
benefi ts generated by an incompletely theorized agreement. 

 As we can see, the value of incompletely theorized agreements is far from obvi-
ous. Thought Vermeule’s advocacy of incompletely theorized agreements has an 
intuitive appeal, the value of this way of resolving disagreements is not object of a 
consensus. Dworkin, for instance, agrees with MacCormick and objects that brack-
eting the theories that one needs for grounding a legal argument implies the “the 
paralysis of a process essential to democracy” (Dworkin  2006 , p. 73). 

 How could Vermeule respond to Dworkin or to the supporter of MacCormick’s 
theory, if not with a moral or political argument? 

 To provide a solid basis for his view on meta-interpretive debates, Vermeule can-
not avoid a high-level theory about rights, government, constitutionalism, democ-
racy, the value of legality, the rule of law, or the nature of law and legal reasoning. 
His own interpretive theory must be grounded on a normative theory of the same 
kind as those that he thinks should be bracketed because they are allegedly inapt for 
choosing an interpretive strategy. 

 To claim that this moral theory can also remain implicit or bracketed will not do, 
for one can neither accept nor criticize Vermeule’s account of legal interpretation 
without considering the moral argument that is missing. One cannot know whether 
incompletely theorized agreements are acceptable without considering the moral 
reasons for bracketing people’s theoretical disagreements. 

 Hence, Vermeule’s weak version of the anti-theoretical claim is an arbitrary posi-
tion in its current form, which is exposed to the same sort of objection that dis-
mantles Posner’s pragmatic model of adjudication. It is self-defeating, and another 
victim of the Anti-Theoretical Fallacy.  

7.5      The Argument Behind the Fallacy 

 One of the main features of Posner’s everyday pragmatism is that his prejudice 
against jurisprudence and moral philosophy is compensated by a clear understand-
ing of the importance of an  empiricist  approach to adjudication (Posner  2003 , 
pp. 75–76). 
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 By the same token, Vermeule’s stance on meta-interpretive debates is based on 
the advocacy of empirical analysis to discover the interpretive capacities of legal 
institutions and the systemic effects of adopting an interpretive theory. Nevertheless, 
Vermeule’s account is more specifi c than Posner’s and states very clearly the prem-
ises of its anti-theoretical attitude. 

 Vermeule’s anti-theoretical claim is based on the  rejection  of the views that (1) 
“a value theory is, all by itself, enough to yield operational conclusions about what 
judges ought to do,” and that (2) “a commitment to any particular value theory is 
required in order to do institutional analysis at the operational level” (Vermeule 
 2006 , p. 84). While the fi rst thesis is dismissed because of the incompleteness of a 
purely conceptual analysis, the second is denied because incompletely theorized 
agreements over interpretive practices can lead the meta-interpreter to remain 
agnostic about the fi rst-best accounts of interpretation that led the parties to sustain 
a particular interpretive approach. 

 One of the problems in Vermeule’s reasoning is that by denying these two claims 
he presupposes an implausible separation between “pure” abstract value theories 
and “pure” empirical institutional analysis at the operational level. Though it is pos-
sible to imagine a purely abstract philosophical reasoning concerning the right and 
the good, no real-world theory about what judges and other offi cials ought to do is 
feasible without certain empirical assumptions about the capacities and the func-
tions of real-world judges. 

 To stay with Vermeule’s favourite target, we can think of Ronald Dworkin’s jus-
tifi cation of a moral reading of the constitution, which is accused of being blind to 
institutional considerations. The core of Dworkin’s case for the moral reading of the 
constitution within judicial review lies on the distinction between “arguments of 
policy,” which “justify a particular decision by showing that the decision advances 
or protects some collective goal of the community as a whole,” and “arguments of 
principle,” which “justify a political decision by showing that the decision respects 
or secures some individual or group right” which is based on a  moral  value that 
precedes and overrides any political compromise of the majority (Dworkin  1978 , 
p. 82). 

 The key theoretical claims that Dworkin attempts to defend with the moral read-
ing of the constitution are the submissions that:

  [1] Courts should make decisions of principle rather than policy – decisions about what 
rights people have under our constitutional system rather than decisions about how general 
welfare is best promoted – and that [2] it should make these decisions by elaborating and 
applying the substantive theory of representation taken from the root principle that govern-
ment must treat people as equals (Dworkin  1985 , p. 69). 

   These submissions, in turn, are based on the following empirical claims: (1) The 
majoritarian process – the political process that leads to a legislative decision – 
“encourages compromises that may subordinate important issues of principle” 
(Dworkin  1996 , p. 30). (2) Judicial review is a “pervasive feature” or our political 
life, “because it forces political debate to include argument over principle, not only 
when a case comes to the Court but long before and long after” (Dworkin  1985 , 
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p. 70). (3) “Individual citizens can in fact exercise moral responsibilities of 
 citizenship better when fi nal decisions involving constitutional values are removed 
from ordinary politics and assigned to courts, whose decisions are meant to turn on 
principle, not on the weight of numbers or the balance of political infl uence” 
(Dworkin  1996 , p. 344). 

 These are all empirical claims about the “institutional capacities” and “systemic 
effects” in Vermeule’s sense. They refer to consequences deeply related, but not 
limited, to the “cost of the decision-making” or the probability of (technical) errors, 
or the number of people who will actually make the decision. When Dworkin argues 
that judicial review forces the political debate to respect and discuss the moral rights 
of citizens in a more open and public way, or that individual citizens are forced to 
exercise their moral responsibilities better, he is giving us a decisive argument for 
authorizing judges to adopt a moral reading of the constitution, which is still an 
empirical argument, but one that is perfectly accommodated into the abstract theory 
of constitutional adjudication that Dworkin is offering for our consideration. 

 As one can see, even Dworkin’s advocacy of a moral reading of the constitution 
by the Supreme Court is based on an intertwining of empirical and normative claims 
about the performance and the role of legal institutions and about how the law is to 
be constructed. If Vermeule is right when he concludes that this account fails in 
providing a good interpretive theory of law, it must be because its empirical assump-
tions are undemonstrated or poorly vindicated in factual evidence, rather than 
because it lacks empirical considerations or its operational conclusions are based on 
a purely idealistic value theory. 

 Although Vermeule is right to dismiss the assumption that an abstract value the-
ory can, all by itself, yield operational conclusions about what judges ought to do, I 
think that he is wrong to argue that one can do relevant institutional analysis (at the 
operational level) without making theoretical judgments about how these institu-
tions ought to behave. 

 The claim that empirical analysis might suffi ce for choosing an interpretive the-
ory is fl awed because any interpretive theory is, by defi nition,  normative , and there-
fore requires a normative assumption as its starting point. It seems to me implausible 
to hold, therefore, that a purely empirical assessment of institutional issues suffi ces 
to resolve confl icts over interpretive approaches. 

 Yet, behind this anti-theoretical fallacy lies an important argument for better 
institutional analysis of the empirical kind, which is necessary to test the empirical 
assumptions of any given theory of legal interpretation. 

 To come back to our example, Dworkin’s assumption that courts are a forum of 
principle may be challenged on the basis of Segal and Spaeth’s “attitudinal theory 
of adjudication,” which depicts judges as policy-makers rather than guardians of 
principle (Segal and Spaeth  2002 , pp. 6–27). 

 According to the attitudinal theory, North American judges behave differently 
according to their political commitments and personal preferences:

  Justices and judges appointed by Democratic Presidents are predicted to vote dispropor-
tionately for ‘liberal’ outcomes, such as outcomes favouring employees, consumers, small 
businessmen, criminal defendants (other than white-collar defendants), labour unions, and 
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civil liberties plaintiffs. Judges and Justices appointed by Republican Presidents are 
 predicted to vote disproportionately for the opposite outcomes (Posner  2008 , 20). 

   As it is visible, this is an empirical hypothesis that must be verifi ed by the sort of 
institutional analysis that Vermeule is arguing for. 

 The real argument behind the anti-theoretical claim has nothing to do with its 
despise for philosophical or moral considerations in legal reasoning or in meta- 
interpretive theoretical disagreements. Underlying this fallacy there is an important 
warning for jurisprudents and practicing lawyers:  ceteris paribus , the more an inter-
pretive theory incorporates empirical research and is sensitive to factual fi ndings, 
the more reliable such theory is. 

 The performance of a court depends on several empirical fi ndings, including reli-
able statistical data about the sort of cases on which it adjudicates. If we distinguish 
between “autarkic cases,” in which the law is “self-suffi cient and inward-looking,” 
and “nonautarkic cases,” in which the law is “outward-looking” and “the legal right 
answer itself incorporates by reference nonlegal domains of knowledge” (Vermeule 
 2007 , p. 1582), then it becomes extremely relevant, for instance, to gather informa-
tion about several factors, such as ( i ) the frequency with which a constitutional court 
is faced with each class of cases, ( ii ) the systemic effects of the interpretive attitudes 
of the court, including the effects of formalism or anti-formalism in the perfor-
mance of other institutions, ( iii ) the psychological factors and biases that may affect 
the court’s decisions, and ( iv ) the error-costs of granting trained lawyers the power 
to decide on the basis of extra-legal considerations. 

 It may well be the case, for instance, that in hard cases where moral judgments 
are required “professional legal training confers no special advantage to lawyers” in 
fi nding the right answer, even though this answer is, “by incorporation into law, the 
right  legal  answer” (Vermeule  2007 , p. 1585). 

 It might even be the case, as Vermeule argues, that constitutional courts could 
benefi t from the presence of lay Justices who would be free from some of the pro-
fessional biases of lawyers, which make them more vulnerable to adjudicate on 
highly controversial moral issues (Vermeule  2007 , p. 1569). 6  

6   On the basis of the works of Daicoff ( 2004 ), Hedegard ( 1979 ), Plumlee ( 1981 ) and others, 
Vermeule ( 2007 , p. 1569) asserts that “it is clear from this literature that lawyers are, compared to 
people generally, more rational as opposed to emotional, more judgmental, more competitive, 
aggressive and materialistic” (Vermeule  2007 , p. 1569). There are even empirical studies that con-
clude that legal training gives lawyers “a strong status quo orientation and a bias to conventional 
morality, as compared to similar educated adults” (Landwehr  1982 , quoted by Vermeule  2007 , 
p. 1569) and that legal training “reduces law student’s general concern for social justice” (Kay 
 1978 , quoted by Vermeule  2007 , p. 1569). These studies move towards the same conclusions as 
Jeremy Waldron, who thinks that legislators are in a better position than judges to reason about 
moral issues that concern the whole society, since their reasoning is not constrained by existing 
texts, doctrines and precedents, and “members of the legislature talk directly to the issues involved, 
in a way that is mostly undistracted by legal doctrine or precedents” (Waldron  2009 , p. 60). 
Controversial as these empirical claims might be, it is obviously correct that no reasonable theory 
of constitutional interpretation can either ignore them or neglect to respond to them with similar 
empirical claims that must be equally grounded on factual investigations. 
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 The choice of a theory of legal or constitutional interpretation will depend as 
much on empirical evidence as it does on value judgments justifi ed by philosophical 
considerations. Authors like Posner, Vermeule and Sunstein have successfully 
shown that no interpretive theory can turn its back on these empirical concerns. 
Nowadays, no-one can take legal interpretation seriously without paying attention 
to the kind of empirical institutional analysis that Vermeule is arguing for, and this 
“institutional turn” is an extraordinary achievement for jurisprudence.  

7.6     Conclusion 

 To conclude, both versions of the anti-theoretical claim are fallacious. On the one 
hand, the strong version claims that no moral theory can provide a solid basis for a 
legal judgment, but relies on an implicit moral theory to vindicate this claim. On the 
other hand, the weak version acknowledges that any form of consequentialism 
requires some value theory, but holds that in controversial cases these theories may 
be bracketed on the basis of an incompletely theorized agreement. But the very 
assumption that one does not need a commitment to any particular theory to do 
institutional analysis is fl awed because it entails both a moral position in favour of 
relying on incompletely theorized agreements and a sceptical position on the role 
played by value theories in choosing between or among theories of constitutional 
reasoning, which are also  theoretical  positions that need to be justifi ed, at least in 
part, on the basis of a normative argument, rather than empirical fi ndings alone. 

 In both of its versions the anti-theoretical claim is self-defeating. Yet, the advo-
cates of the anti-theoretical claim have a strong argument for grounding the choice 
of an interpretive approach also on empirical evidence, rather than relying exclu-
sively on abstract philosophical theories. What they have, at the end of the day, is an 
argument about how normative legal theories should be, rather than an argument 
against normative legal theory.     
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    Chapter 8   
 Frames of Interpretations 
and the Container- Retrieval View: 
Refl ections on a Theoretical Contest 

             Pierluigi     Chiassoni    

    Abstract     Interpretive argumentation is saddled with uncertainty. The predicament 
is brought about by the presence of competing theories concerning the very notions 
of legal interpretation and general written-law norms. The paper describes and com-
pares two theories: the frames of interpretations theory and the container-retrieval 
theory (in its conventional linguistic meaning variety). By means of a critical sur-
vey, the frames of interpretations theory will be defended as being both immune 
from a pretended capital fl aw (the impossibility of tracing a clear-cut distinction 
between explicit and implicit norms), and preferable as a theory of written norms, 
interpretation, and argumentation, on the three counts of conformity to juristic com-
monsense, ideological neutrality, and conceptual adequacy.  

8.1          A Puzzle for the Theory of Interpretive Argumentation 

 It is commonplace sorting out two main kinds of argumentation in law: evidentiary 
argumentation and interpretive argumentation. The former concerns statements 
about the relevant facts to a lawsuit (like, e.g., “John Smith stabbed Henry Doe to 
death”), and is typically deployed for claiming such statements to be “true”, “false”, 
“established beyond any reasonable doubt”, “utterly (un)sound”, etc. The latter 
 concerns interpretive sentences (like, e.g., “Section Y of the Traffi c code expresses 
the norm N i ”, “The term ‘T’ in section Z of the Civil code refers to C 1  … C n ”), and 
is typically deployed for claiming such sentences to be “correct”, “right”, “wrong”, 
“true”, “false”, etc. 

 As soon as we move from the needs of ordinary law-jobs to the more demanding 
requirements of legal theory, however, the very notion and scope of interpretive 
argumentation appear saddled with uncertainty: What exactly does a piece of 
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 interpretive argumentation amount to? How can we tell genuine interpretive 
 argumentation tokens from spurious ones? When is a purported instance of interpre-
tive argumentation really “interpretive”? 

 Clearly, all such questions point to a boundary problem involving momentous 
jurisprudential issues like the proper concept and theory of legal interpretation, and 
the proper theory of legal norms, in so far as it intertwines with the former. 

 My purpose in this paper is describing and comparing two theories, both within 
the province of analytical jurisprudence (they have in fact very easily recognizable 
“godfathers” in such a line of inquiry), that provide alternative views about legal 
interpretation, written-law norms and interpretive argumentation. They are the 
frames of interpretations theory, on the one hand, and the container-retrieval theory 
(in its conventional linguistic meaning variety), on the other. 1  

 Supporters of the container-retrieval theory suggest their view cannot be reason-
ably resisted by supporters of the frames of interpretations theory. 2  By a critical 
survey of both theories, I will bring to the fore a few arguments for considering the 
resistance to the container-retrieval theory as being by all means reasonable: indeed, 
a theoretical “must”.  

8.2     The Frames of Interpretations Theory 

 The frames of interpretations theory (hereafter, for brevity sake: “frames theory”) is 
an interpretive (or “interpretivist”) legal theory within analytical Kelsenian realism. 
It considers interpretation to be a key activity that intervenes at all crucial points in 
the working of “our” legal systems. It claims, accordingly, that the terminology and 
conceptual apparatus of a useful legal theory should accommodate to the pivotal 
role interpretation plays in legal experiences; it suggests that theoretical concepts, 
to be adequate, must be either  interpretation-dependent  (they must so far as possible 
bear a conceptual connection to interpretation), or  salva interpretatione  (they must 
openly rule out such a connection to some valuable theoretical purpose at hand). 

 The following components have to be considered in order to provide an account 
of the frames theory suitable to a comparison with the container-retrieval view: 
(1) the distinction between authoritative legal sentences, explicit norms, and implicit 
norms; (2) the distinction between interpretation and integration (“juristic 

1   The idea of staging a contest between the “frames of interpretations” theory and the “container- 
retrieval” theory came to me from a discussion on a book by R. Guastini (Guastini  2011 ), recently 
edited by V. Velluzzi (Velluzzi  2013b , 73–136), with essays by V. Velluzzi (Velluzzi  2013a , 73–76), 
G. Pino (Pino  2013 , 77–101); E. Diciotti (Diciotti  2013 , 103–123) and a reply by R. Guastini 
(Guastini  2013 , 125–136). There, the usual terminology is employed and old characters are around. 
I thought worthwhile the experiment of upsetting terminology and disguising old characters; fur-
thermore, the frames of interpretations theory does not correspond philologically to the theory of 
any individual author in that debate. It is, if you like, my own rendering and reconstruction of a set 
of ideas I deem worthwhile considering. 
2   Diciotti ( 2013 , 118–122). 

P. Chiassoni



113

 construction”, “juristic law-fi nding”, “juristic law-making”); (3) the argumentative 
conception of legal interpretation and integration; (4) the conception of interpretive 
and integrative argumentation as institutional games; (5) the distinction between 
practical and cognitive interpretation; (6) the twin claims of universal  methodological 
ambiguity and potential axiological ambiguity; (7) the idea of general norms of 
written-law as frames of interpretations, with the related minimalist conception of 
“written law”.

   (1) The theories of law set forth by naïf normativism describe positive legal orders 
as normative orders: as discrete sets of interrelated  norms . From their standpoint, 
the elementary, atomic component making up the law is the norm. As soon as we 
shift to the interpretive perspective advocated by the frames theory, however, the 
elementary, atomic notion of norm is to be replaced by three related notions: the 
notion of authoritative legal sentence, the notion of explicit norm, and the notion of 
implicit norm.  Authoritative legal sentences  (normative sentences, norm- 
formulations, or, for brevity sake, “legal clauses”) are sentences enacted by law- 
making authorities; they make up the elementary components of such documents as 
written constitutions, charters, international treaties and covenants, civil and crimi-
nal codes, statutes, executive regulations, etc.  Explicit norms  are normative sen-
tences (in the broadest sense of the phrase) that represent the meaning of a legal 
clause.  Implicit norms  are normative sentences which, by defi nition, are not the 
meaning of any legal clause, but can nonetheless be considered as components of a 
legal order by means of some “approved” method of identifi cation (to this point I 
will come back in a moment).   
   (2) The notions of legal clause, explicit norm and implicit norm are interpretation- 
dependent. They all bear a conceptual connection to interpretation. Legal clauses 
are authoritatively enacted sentences that represent the matter of interpretation. 
Explicit norms are the meanings of legal clauses; they are identifi ed by interpreting 
legal clauses: they are dependent variables of interpretation or interpretation- 
outputs. Implicit norms are normative sentences that cannot be identifi ed by means 
of interpretation, but only by resorting to other approved methods.    

 The activity of interpretation – the matter of which are legal clauses and the outputs 
of which are explicit norms – as it is usually performed by judges, other legal offi -
cials, jurists and lawyers at large is  interpretation proper to practical purpose  ( prac-
tical interpretation proper ): it determines the “correct” (“proper”, “true”, “right”) 
meaning of a legal clause; it translates a legal clause into the “correct” (“proper”, 
“true”, “right”) explicit norm, either in view of deciding a lawsuit (judicial interpre-
tation), or in view of affecting such a decision (forensic interpretation), or else in 
view of providing the “right” solution to an abstract  quaestio juris  (juristic interpre-
tation). It is, in any case, a will-geared, decision-making activity: it decides for a 
meaning as “the correct” meaning of a legal clause, at the same time tacitly or 
expressly ruling out alternative possible meanings as “uncorrect”. 

 By contrast whenever, for instance, a judge identifi es an implicit norm in view of 
deciding a lawsuit, by defi nition such an activity of hers is not (practical) 
 interpretation (proper): it is rather a piece of  law integration ; indeed, she determines 
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the “proper” (“correct”, “true”) implicit norm to be applied to a case at hand, 
 presupposing explicit norms have run out.

   (3) Practical interpretation proper and integration, in their external, public, dimen-
sions, are both – actually or at least potentially –  argumentative activities .    

 Indeed, practical interpretation proper, according to the defi nition I have just offered, 
does not consist in translating a legal clause into an explicit norm whatsoever. It 
consists, rather, in providing “the correct” (“proper”, “true”, “right”) translation of 
a legal clause: it consists, more precisely, in translating a legal clause into an explicit 
norm and presenting such a norm as “the correct” meaning of the clause to some 
practical purpose, on the ground of a (purportedly) adequate set of contextually 
formulated arguments. The arguments which may be used to justify such operations 
are  interpretive  arguments (like, e.g., the literal meaning, legislative intent, and 
teleological arguments). The argumentative apparatus may be dispensed with any 
time the explicit norm at hand is such a matter of course in the legal culture of the 
time that no argument is needed. This does not mean, however, that arguments can-
not be provided, if necessary: for instance, to show a young lawyer which argu-
ments a judge could deploy in favour of a usually never-argued-for explicit norm 
they commonly apply in their decisions. 
 Like remarks apply to integration, the results of which are (liable to be) supported 
by some set of  integration  arguments (like, e.g., integrative uses of analogical,  a 
contrario ,  a fortiori  or general principle reasoning).

   (4) The activities of practical interpretation proper and integration, as they are actu-
ally performed by judges, lawyers and jurists, are tantamount to playing legally 
specifi c  argumentative games . They are played by licensed players (judges, attorney 
at law, legal scholars). They are played by selecting discrete sets of tools out of a 
tool-box that is usually provided by the methodological tradition and is expressly or 
tacitly “approved” by the law.    

 Interpretive arguments are built upon interpretive directives: for instance, any literal 
argument concerning a piece of legislation has its ground and starting point in a 
directive like “Statutory clauses should be interpreted according to their literal 
meaning”. 3  The discrete set of interpretive directives licensed players select and 
employ to present a norm as “the correct” meaning of a legal clause is an interpre-
tive code. 
 The basic rule of the interpretive argumentation game runs, roughly, as follows: 
“Employ the interpretive code that enables you to deploy the best set of arguments 
in view of presenting the interpretive output you set forth as the only correct one for 
the case at hand”. 

3   The fi rst legal theorist who set the focus on “interpretive directives” is J. Wróblewski. See, e.g., 
Wróblewski ( 1992 ), chap. VII. 
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 An interpretive code, as a tool for justifying interpretive outcomes, is typically 
made of three sorts of interpretive directives: primary translation directives, 
 secondary procedural directives, and secondary preferential directives. 4  

 Primary translation directives are instructions pointing to resources (empirical 
data, actual or imaginary pieces of information, actual or conjectural ingredients of 
the legal order and legal experience) by means of which a legal clause should be 
translated into some explicit norm. We may single out fi ve different types of transla-
tion directives: (1) directives of linguistic interpretation (e.g., “Statutory clauses 
should be interpreted according to the ordinary linguistic meaning of their expres-
sions at the time of their enactment”); (2) directives of intentional or genetic inter-
pretation (e.g., “Statutory clauses should be interpreted according to the original 
semantic intention of the historical legislator”; “Statutory clauses should be inter-
preted according to the counter-factual semantic intention of the historical legisla-
tor”); (3) directives of teleological interpretation (e.g., “Statutory clauses should be 
given the meaning pointed out for them by the objective purpose they serve”); (4) 
directives of authoritative interpretation (e.g., “Statutory clauses should be given the 
meaning established for them by the Supreme Court”); (5) directives of substantive, 
normative-ethics, interpretation (e.g., “Statutory clauses should be given the mean-
ing pointed out for them by the critical morality they refer to”). 

 Secondary procedural directives are instructions pointing to the order that should 
be followed while deploying arguments from primary translation directives (e.g., 
“Deploy fi rst an argument from primary directive PD1, and then from primary 
directive PD2, and then …”). 

 Secondary preferential directives, fi nally, are instructions pointing to the criteria 
that should be adopted to justify: (a) the ruling out of a given interpretive outcome 
(proposed, for instance, by the counsel of the plaintiff), as being “incorrect” in itself 
or by comparison with a different, “more correct” outcome (proposed, say, by the 
counsel of the defendant or by the judge); (b) the acceptance of a given interpretive 
outcome as all-things considered “correct”. Secondary preferential directive typi-
cally include so-called “systematic (interpretive) arguments” (like, e.g., the argu-
ment from coherence and the argument from completeness: “Statutory clauses 
should not be given any meaning logically incompatible with constitutional princi-
ples”, “Statutory clauses should not be given any meaning teleologically incompat-
ible with the fundamental principles of the legal system”, “Statutory clauses should 
be given the meaning, among the several ones identifi ed by means of primary direc-
tives PD 1  … PD n , that is most instrumentally in tune with the requirements of fun-
damental principles”, “Statutory clauses should not be given any meaning showing 
the law to be incomplete as to the case at hand”, etc.). 

 One last remark seems in order, before proceeding. The methodological tradition 
(and the legal clauses that sometimes purport somehow to “approve” it) usually 
provide lawyers with a disordered set of indeterminate interpretive directives. 
Accordingly, when lawyers use interpretive codes to justify some interpretive 

4   Interpretive codes may also be used as heuristic devices: as tools for  getting to  the correct mean-
ing of legal clauses. In such case, they belong to the “internal” stage of legal interpretation. 
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 outcome (i.e., some explicit norm), such codes are often made of directives they 
themselves have somehow shaped, sharpened, made more precise as to the interpre-
tive resources to be used, and put in the “proper” order. Fatally, such a shaping, 
sharpening, resource-selecting and ordering is likely to mirror, and be affected 
by, each lawyer’s own methodological attitude, ideological stance and material 
interests. This suggests the following conclusion: the selection and use of an inter-
pretive code by a lawyer interpreting a legal clause, i.e., playing the interpretive 
argumentation game, is a discretionary, value-laden, activity. This is one of the 
 reasons – perhaps, the main reason – why, as I said before, practical interpretation 
proper (“textual interpretation”, “adjudicative interpretation”) is, according to the 
frames theory, a will-geared, decision-making activity. The same remarks apply to 
the game of law integration.

   (5) Generally speaking, interpretation proper may be defi ned as any activity 
 consisting in translating legal clauses into explicit norms. Explicit norms are norms 
that, on the ground of some interpretive code, may be presented as the correct legal 
meanings of a legal clause.    

 So far, we have considered the practical variety of interpretation proper: i.e., inter-
pretation to practical purpose. However there are at least two further varieties of 
interpretation proper, not to practical purpose (at least: not directly and immediately 
so), but  to theoretical or cognitive purpose  ( cognitive interpretation proper ). These 
are the varieties of conjectural interpretation and creative interpretation. 

 While dealing with conjectural interpretation it is worthwhile distinguishing, in 
turn, two (sub)varieties: methodological conjectural interpretation and axiological 
conjectural interpretation. 5  

 Methodological conjectural interpretation consists in laying bare, as to a given 
moment  t ’, the meanings that can be ascribed to a legal clause (say, LC i ), on the 
ground of the interpretive directives the legal culture considers as “required” or 
“approved” “by the law”. 6  In so doing, the interpreter must avoid qualifying any of 
such meanings as “the only correct” (“true”, “right”, “just”) meaning of the legal 
clause. Rather, she should limit herself to working out a dispassionate inventory of 
meanings. This can be a minimal or a maximal inventory: in the latter case, she will 
claim it to account for (almost)  all  the methodologically viable meanings of legal 
clause LC i , to exhaust the hermeneutical potentialities of LC i , having reached, so to 
speak, the ultimate frontier of its possible meanings. The process of methodological 
conjectural interpretation may be recounted, tentatively, as including four stages. 

 In the fi rst stage, the interpreter must identify the  set of allowed interpretive 
directives  (techniques, methods, criterions, rules) that may be considered as required 

5   The original source of these remarks is obviously the Kelsenian notion of “scientifi c interpreta-
tion” (see Kelsen ( 1960 , chap. VIII). 
6   There may be methodological disputes in a legal culture as to the methods to be considered as 
“approved” by the law. In such cases, conjectural interpreters must record and take into account 
them in their inquiries. 
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or allowed by the law and/or the legal culture, in view of interpreting LC i  
[SAID t’  = ID 1 , ID 2  … ID n ]. 

 In the second stage, the interpreter must identify the set of possible combinations 
of interpretive directives, i.e., the  set of allowed interpretive codes  [SAIC t’  = IC 1 , IC 2  
… IC r ]. 

 In the third stage, the interpreter must identify, for each of the several interpretive 
codes previously singled out [SAIC t’  = IC 1 , IC 2  … IC r ], the related set(s) of interpre-
tive resources [SR 1 , SR 2  … SR p ]. 

 In the fourth, and last, stage, the interpreter must conjecture (calculate) the  set of 
meanings  that can be ascribed to the legal clause LC i , from the standpoint of the 
several combinations of allowed interpretive codes and related sets of interpretive 
resources [SMLC i  = EN 1  [ f  (IC 1 , SR 1 )], EN 2  [ƒ (IC 2 , SR 2’ )] … EN r  [ƒ (IC r , SR r )]. The 
set of alternative meanings so identifi ed for the same legal clause LC i  – or, in other 
words, the set of alternative explicit norms (EN 1  … EN i ) into which LC i  can be 
translated – makes up the “frame” of possible interpretations of LC i . Each of those 
meanings is a methodologically correct meaning: i.e., it is correct, by hypothesis, 
from a purely methodological point of view. 

 Axiological conjectural interpretation represents a variety of methodological 
conjectural interpretation. Here, the interpreter aims at identifying, not just the 
methodological interpretive frame of a legal clause (say, LC i ), but its axiological 
interpretive frame. Such a frame depends not only on the interpretive methods and 
resources available, but also on social axiology: more precisely, on the ethical views 
prevailing, or in any case recordable as being infl uential, in the society. These views 
may make a methodologically viable interpretive outcome unviable, for reasons 
having to do with the prevailing negative substantive social value of such an out-
come. 7  Accordingly, the scope of the axiological frame is likely to be narrower than 
the scope of the methodological frame. 8  

 Creative interpretation consists, fi nally, in the identifi cation of one or more 
meanings for a given legal clause (say LC i ) that, by hypothesis, are outside of its 
current methodological frame. Creative interpretation is a conjecture about “new” 
meanings for existing legal clauses, which can be grounded on some “new” 
 interpretive directive that, by hypothesis, is not so far part of the available stock. 
Also in this case, the interpreter does not claim the “new” meanings she conjectures 
to be the only correct ones. She just wishes to point out some way of moving  forward 
the frontier of the hermeneutic possibilities of a legal clause. 

 Conjectural interpretation and creative interpretation are interpretation proper, 
according to the broad defi nition I provided a moment ago. This is so since 
 interpreters purport to show how legal clauses can be interpreted, and do provide 

7   For instance, a methodologically viable interpretation of a marriage clause to the effect of cover-
ing same-sex marriage may be unviable – i.e., likely to be considered “wrong” and rejected – from 
the standpoint of prevailing social axiology. 
8   Of course, a legal culture may be axiologically diversifi ed. This is a sociological datum to be 
recorded and taken into account. Competing social axiologies may not exhaust the set of method-
ologically viable interpretations of a given legal clause. 
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interpretations for them, if only by way of hypothesis and without any (immediate) 
practical commitment. They are however cognitive forms of interpretation proper: 
they only bring to the fore the hermeneutic possibilities of legal clauses, and, by 
doing so, they are by design unable to settle any interpretive issue whatsoever. That 
further task needs an act of will, selecting one of the meanings in the frame as “the 
only correct one”; this is what goes on when interpreters play the practical interpre-
tation game. 9  

 The distinction between cognitive and practical interpretation can be gathered 
from the logical forms of their discourses. 

 The logical form of the discourse of practical interpretation runs roughly as 
follows: 

 To the purpose of providing a legally right answer to  quaestio iuris  QJ i , the 
legally correct meaning of legal clause LC i  is explicit norm EN i , as it is proved by 
interpretive arguments IA 1  … IA n , which are grounded on the correct interpretive 
code IC i  and the correct set of interpretive resources SR i . 

 Contrariwise, the logical form of the discourse of conjectural interpretation in its 
methodological variety runs roughly as follows: 

 By way of methodological conjecture, legal clause LC i  can be interpreted, here 
and now, as capable of being translated (at least) into the following explicit norms: 
EN 1  [ f  (IC 1 , SR 1 )],  or  EN 2  [ f  (IC 2 , SR 2 )],  or  EN 4  [ f  (IC 4 , SR 4 )], …  or  EN m  
[ f  (IC m , SR m )].

   (6) The distinction between methodological and axiological conjectural interpreta-
tion, and the related distinction between the methodological and the axiological 
conjectural frames of the meanings of any given legal clause, suggest two claims 
that are paramount to the frames theory: the  universal methodological ambiguity  
claim and the  potential axiological ambiguity  claim. According to the former, ambi-
guity of legal clauses is universal from a purely  methodological standpoint: from 
the standpoint of the tools available in our methodological tradition,  every  legal 
clause is fraught with ambiguity; every legal clause is capable of different, alterna-
tive, readings (between the extremes of the broadest and the narrowest interpreta-
tion, passing through shades of ordinary meaning and defeasibility). According to 
the latter, ambiguity of legal clauses is  potential from the standpoint of social axiol-
ogy: not all the methodologically viable readings of a legal clause are at the same 
time viable (acceptable, right, proper) from the standpoint of prevailing, infl uent, 
social values and normative  attitudes. This explains why there are easy interpretive 
cases: why lawyers  consider  certain interpretations of certain legal clauses as “set-
tled” or “a matter of course”. 10    

9   Of course, an interpreter may choose to settle for what she knows to be an axiologically unviable 
interpretive-output, if only to challenge social orthodoxy and further its demise. 
10   To the purpose of the present paper, methodological ambiguity is not tantamount to linguistic 
ambiguity or “ambiguity proper”. Not every legal clause, being methodologically ambiguous, is 
linguistically ambiguous. 
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   (7) We are used to think that legislatures “produce” norms. From the perspective of 
the frames theory, however, such a commonplace view can be accepted only upon 
condition of making a few refi nements. Surely, what legislatures do  produce are 
statutory and constitutional  texts : they produce sets of legal clauses that are the mat-
ter of statutory and constitutional interpretation. Do legislatures also produce statu-
tory and constitutional  norms ? According to the frames  theory, such a question is 
not for a simple answer. Statutory and constitutional interpretation, as you may 
recall, is an argumentative game. Which norm(s), if any, a statutory or constitutional 
clause does express depends on how the interpretive argumentation game is being 
played in a legal order – and this  mirrors in turn contingent normative and method-
ological attitudes in the legal profession and the society at large. So, from the per-
spective of the frames  theory, the only proper answer to that question runs as 
follows: legislators surely produce authoritative texts (documents made of legal 
clauses); legal clauses, on the ground of the interpretive directives “approved” in a 
legal  culture, are usually capable of expressing frames of interpretations, sets of 
alternative explicit norms for each legal clause. Accordingly, if we stay with the idea 
of legislatures that “produce norms”, we need to make clear that the norms they 
produce are frame-norms: a text plus the set of its methodologically and/or axiologi-
cally viable interpretations, as performed by licensed interpreters. These remarks 
hold, of course, for any other variety of so-called written law. Supporters of the 
frames theory hold a minimalist, counter-intuitive, view of written law.     

8.3     The Container-Retrieval Theory 

 I said at the outset that, though it may sound a paradox, the very notion of interpre-
tive argumentation is saddled with uncertainty. This is so because of a boundary 
problem: legal theorists do not agree upon the “right” way to draw the conceptual 
line between legal interpretation “proper” (“properly so-called”, “properly and 
exactly conceived”, etc.), on the one hand, and what lays beyond and outside of legal 
interpretation “proper”, being instead tantamount to “law integration”, “law making 
proper”, “juristic construction”, “juristic law-making”, etc., on the other hand. 

 We have just seen how the frames theory proposes to draw such a line. That is not 
the only way to do so, however. Another way consists in adopting what can be 
regarded as a  container-view  of authoritative legal sentences (like, e.g., constitu-
tional and statutory clauses); this view goes along with, and is matched by, a 
 retrieval-view  of interpretation proper. The key tenets of the container-retrieval 
theory, as we may call it for brevity sake, may be recounted as follows:

    1.    each authoritative legal sentence, each legal clause, contains a set of legal norms;   
   2.    legal interpretation in a proper sense is, accordingly, the activity that consists in 

retrieving the legal norms contained in a legal clause (usually, one norm);   
   3.    the legal norms of the normative set contained in a legal clause are  explicit  legal 

norms: they are the norms actually  expressed  by that text;   
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   4.    a legal norm that is not contained in any legal clause cannot by defi nition be 
identifi ed by interpretation proper; its identifi cation must consequently be the 
output of an activity of a different kind: namely, of some instance of law integra-
tion, juristic law making, juristic construction, etc.;   

   5.    any such legal norm is an  implicit  norm: it is a norm that is not expressed by any 
legal clause, but can be identifi ed and supported only by means of some form of 
reasoning from previously identifi ed norms. 11     

  The container-retrieval theory of interpretation is grounded on commonsense. 
Furthermore, it seems to provide a simple and working solution to the boundary 
problem we are considering. 

 Unfortunately, the appearance of simplicity and working virtue is tricky. 
Authoritative legal sentences are  not  containers, after all: they are linguistic entities, 
i.e., grammatically patterned strings of written words. It must be observed, as a 
consequence, that the container-retrieval theory provides a metaphorical account of 
legal texts and their interpretation. Metaphors are potentially misleading contriv-
ances. Is there any viable way of showing the container-retrieval metaphor to be 
good to theoretical purpose? 

 It is here, apparently, that comes the conventional linguistic meaning variety I 
mentioned at the outset. It makes two basic claims in support of the container- 
retrieval metaphor. 12  

 First, legal clauses  are  like containers after all: they are sentences in a natural 
language; hence, they contain the conventional linguistic meanings pointed out by 
the grammatical and semantic rules of that language. 

 Second, the conventional linguistic meanings of legal clauses are  the only  mean-
ings properly “contained in” legal texts: they are the exclusive sort of meanings 
being “in the legal texts”, “going along” with them, being “carried” or “expressed” 
by them, comes what it may. 

 It is worthwhile considering a few of the other key tenets of the conventional 
meaning variety of the container-retrieval theory. This will make possible appreciat-
ing how much that theory differs from the frames theory.

    1′.    If – as it is worthwhile doing – we consider legal interpretation proper as 
 consisting  mainly  (this qualifi cation will be made clear in a moment) in the 
retrieval of the meanings contained in legal clauses, provided there is only one 

11   A container-retrieval view like the one I consider in the text is apparently endorsed, e.g., by 
Diciotti ( 2013 , 103–124), at 105 ff. Here and in other parts of my paper I will use Diciotti’s views, 
as I see them, as endowed with exemplary value to the purpose of my argument. 
12   The archetype of the container-retrieval view in contemporary jurisprudence is usually located in 
chap. VII of Hart ( 1961 ). For a similar view of more recent cast see Soames ( 2007 ). In Hart ( 1967 , 
105–108) and Hart ( 1983 , 7–8), Hart avows his former view was an “oversimplifi cation”, and 
makes clear that the determinate meaning of legal rules may depend not only on linguistic conven-
tions, but also on the “special conventions on the legal use of words” and on interpretive techniques 
(like, e.g., resort to “the obvious or agreed purpose of a rule”). Apparently, in his rejection of a 
purely “retrieval conception” of legal interpretation, Joseph Raz goes along the same line as the 
“second” Hart. See Raz ( 2009 ), part III. 
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kind of meanings properly contained by legal clauses (i.e., conventional linguis-
tic meanings), legal interpretation proper is basically the retrieval of the 
 conventional linguistic meanings of legal clauses.   

   2′.    Conventional linguistic meanings of legal clauses represent the objective 
 meanings of legal clauses: they are “in there”. Accordingly, legal interpretation 
proper is basically a cognitive activity: it basically consists in coming to know 
the objective meanings contained in legal clauses by means of grammatical and 
semantic rules of the relevant natural language.   

   3′.    Provided explicit norms are the meanings of legal clauses, and provided legal 
clauses properly contain only one kind of meanings, i.e., objective linguistic 
meanings, explicit norms, properly considered, are tantamount to the objective, 
linguistic meanings of legal clauses.   

   4′.    Provided explicit norms are objective meanings contained in legal clauses, 
 provided they go along with legal clauses, comes what it may, the commonsense 
view according to which “legislatures produce norms” is by no means the result 
of a collective hallucination or self-deception. Legislatures do produce norms: 
they produce, more precisely, the explicit norms contained in the legal clauses 
they enact.   

   5′.    Explicit norms, being the linguistic meaning of sentences in a natural language, 
may be defective. First, they may be indeterminate (ambiguous, vague, open 
textured); second, they may be determinate, but practically inadequate (because 
of over-inclusion, under-inclusion, or even fl at incompatibility with superior 
norms).   

   6′.    Whenever an explicit norm is defective because of linguistic indeterminacy, its 
simple “fi xing up” is still to be regarded as legal interpretation proper. In such a 
case, however, interpretation is not anymore just a matter of cognition; it is, 
rather, a matter of decision (stipulation). In order still to stay within the borders 
of interpretation proper, such decision must consist:  either  in opting for one of 
the explicit norms simultaneously expressed by an ambiguous legal clause;  or  
in making a vague explicit norm (more) precise, by including or excluding from 
its scope some class of objects dwelling in the penumbra of its reference. This 
qualifi cation explains why legal interpretation proper is to be conceived  mainly  
as a retrieval, cognitive job (see point 1′ above).   

   7′.    Whatever activity does differ, either from the simple retrieval, or from the fi xing 
up, of the objective, linguistic meaning of legal clauses, is not, by defi nition, 
legal interpretation proper. It is rather law integration (“juristic construction”), 
even though it may present itself as an activity purporting to translate a legal 
clause into an explicit norm (“the true”, “the correct” explicit norm expressed 
by the clause). For instance, any activity by means of which an interpreter 
 corrects (amends) some explicit norm deemed to be “under-inclusive” or “over- 
inclusive” is not interpretation proper but, rather, law integration; its outcomes 
are not explicit norms proper, but implicit norms “read into” the legal clause.   

   8′.    The scope of interpretive argumentation proper is to be conceived in narrow 
terms: actually, it basically amounts to the deployment of linguistic arguments. 
Accordingly, the bulk of what the frames of interpretations theory regards as 
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“interpretive argumentation” is properly to be regarded as  integrative argumen-
tation , by which lawyers amend or put aside legislatures’ explicit norms.   

   9′.    Conjectural interpretation, in so far as it goes beyond identifying the conven-
tional, linguistic meanings of a legal clause, really is  conjectural integration : the 
laying down of the several possibilities of amending or putting aside explicit 
norms available, from either a methodological or an axiological standpoint.      

8.4     Frames Theory v. Conventional Meaning 
Container- Retrieval View 

 To supporters of the frames theory, the conventional linguistic meaning variety of 
the container-retrieval view appears objectionable. In the following, I will consider 
a few reasons why it is so.

    1.     Ab posse ad esse non valet consequentia . The conventional meaning variety 
insists, as we have seen, that legal clauses really are like containers. They are so, 
because they are natural language sentences; as a consequence, they have an 
obvious, “natural”, objective  legal  content, represented by their conventional lin-
guistic meaning. Such a line of argument, however, is fl awed. Surely, legal 
clauses are sentences formulated by legal authorities using words and grammati-
cal patterns borrowed from a natural language. Surely, we can read legal clauses 
as if they were just ordinary sentences of a natural language. Surely, we can 
maintain that the legally proper meaning of legal clauses, being sentences in a 
natural language, is their conventional meaning. Surely, the conventional mean-
ing of legal clauses can be their legally proper meaning, at least  prima facie . 
However,  ab posse ad esse non valet consequentia : from the fact that it  can  be 
so, it does not follow that it is, or must be, so. This further step – from the state-
ment that legal clauses are made out of the materials of a natural language, to the 
conclusion that their proper  legal  meaning is their ordinary linguistic meaning – 
is  not  warranted unless we add some further premise: like, e.g., the premise that 
the proper legal meaning of legal clauses depends on (the nature of) the language 
that has been used to formulate them; that whoever uses a natural language 
wishes his sentences to be understood according to the grammar and lexicon of 
that language, and has a legitimate claim to that, commanding respect; that legal 
authorities must be presumed to want their clauses to be interpreted according to 
the grammar and lexicon of the language they have chosen to employ, etc. 
However, the need for such premise is something supporters of the conventional 
meaning container-retrieval view seem to overlook, being somehow bewitched 
by a sort of “linguistic naturalism”. There is indeed a further point they seem to 
overlook when they present the conventional linguistic reading of legal clauses 
as the “proper”, “obvious”, “natural”, “evident” legal way of reading them. They 
seem to overlook that such a claim – whenever is not simply reported as made by 
somebody else – actually belongs to the normative theory of interpretation and 
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normative philosophy of law: since it is in fact a claim about the  proper , natural, 
way of interpreting legal clauses, and, consequently, a claim concerning the 
proper, natural, way of establishing  what the law – what the actual content of 
legal systems – really amounts to . A moment’s refl ection suggests that conven-
tional meaning theory serves, perhaps unconsciously, a practical master: the 
legal policy master preoccupied with such ethical goals as “making practical 
sense of legislation”, “restoring the dignity of legislation as a veritable legal 
source”, “establishing legal security so far as possible”, “making the law, so far 
as possible, readable and knowable to any competent speaker of the relevant 
natural language”, etc. Notice that all these ethical goals belong to the 
Enlightenment theory of legislation. They belong to a specifi c normative view of 
legislation and statutory construction. That we may fi nd such a doctrine greatly 
appealing and commendable on practical grounds should not obscure this fact. 13    

   2.     No overwhelming theoretical reasons for the container-retrieval view . I have just 
argued that the conventional meaning theory is either logically fl awed ( qua  the-
ory), or no theory at all, being rather (for good or bad) Enlightenment propa-
ganda in disguise. Its supporters, however, maintain the conventional meaning 
theory to be theoretically warranted: to be, in fact, the only viable way we have 
to lay on the solid ground of an objective meaning – of a meaning “out there” – 
the distinction, which otherwise would be baffl ing, between explicit norms and 
legal interpretation proper, on the one hand, and implicit norms and legal integra-
tion (juristic law making, juristic construction), on the other. This would be so, 
they claim, for the following reasons:

    (a)    the legal theorists who insist on the theoretical relevance of distinguishing 
between explicit norms and implicit norms usually maintain that explicit 
norms are the norms that can be identifi ed as meanings of a legal clause by 
means of the “interpretive methods” (arguments, techniques) in use within 
“our” legal culture and experience;   

   (b)    such a claim however is sound if, but only if, it is possible to draw a clear-cut 
distinction between the methods and arguments which are properly and 
strictly  interpretive , being apt to identify and justify explicit norms, on the 
one side, and the methods and arguments which play instead an  integrative  
function, being apt to identify and justify implicit norms, on the other side; 
this is so since, if such a clear-cut distinction within “interpretive methods” 
is not viable, “interpretive methods” cannot be used as a reliable vantage- 
point for sorting out explicit norms from implicit ones 14 ;   

   (c)    unfortunately, the required clear-cut distinction between strictly interpretive 
and integrative methods is not viable; as a matter of fact, the most important 
methods (arguments) in “our” legal culture (like, e.g., the argument  a simili  

13   A further possibility of making sense of the conventional meaning theory would be reading it as 
an empirical claim about what is the “common way” of reading legal clauses and establishing the 
content of legal system. As to “our” legal systems, however, such claim would be clearly false. 
14   “Se questa distinzione non è possibile, neppure è possibile distinguere le norme espresse dalle 
norme inespresse guardando ai metodi tramite i quali sono individuate” (Diciotti  2013 , 106). 
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and the so-called dissociation argument) may be used to identify and justify 
 both  explicit norms  and  implicit norms; they may function  both  as strictly 
interpretive arguments,  and  as integrative methods;   

   (d)    interpretive methods as a whole are accordingly  not  a viable vantage-point 
for distinguishing between explicit and implicit norms;   

   (e)    there is, to conclude, only one way to make such distinction viable. And this 
way consists in resorting to the criterion of conventional linguistic meaning. 
A norm is an explicit norm if, but only if, it can be identifi ed as belonging to 
the set of conventional linguistic meanings of a legal clause.    

      The preceding line of argument is appealing. Unfortunately, from the standpoint 
of frames theory, it does not work. For at least two reasons.

   (I) In their reasoning, conventional meaning variety supporters deal with “the argu-
ment  a simili ” as if it were exactly one and the same argument, from the standpoint 
of  function  and  structure , both in strictly interpretive and in its integrative uses. 
Such a claim is questionable.    

 In fact, it seems viable distinguishing two varieties of the so-called argument  a 
simili : a strictly interpretive variety and an integrative one; they share the same 
function (dealing with gaps), but have a different structure. 

 The analogical argument in its interpretive variety is a means for arguing for 
a certain ascription of meaning to words and phrases contained in a legal clause. 
It contributes to the process of translating a legal clause into (explicit) legal norms. 
It supports the performance of so-called extensive interpretation of legal texts, and 
serves to overcome (“pre-empt”) the gaps “revealed” by a fi rst, literal or usual 
(authoritative, traditional, historical), reading of legal clauses. 

 Contrariwise, the analogical argument in its integrative variety is employed 
whenever interpretation proper is (deemed to be) over, and there is a need to argue 
for the existence and applicability of a further, implicit, norm, taking as starting 
point some previously identifi ed explicit norm and the principle of analogical 
 integration. This variety of analogical reasoning supports the performance of overt 
gaps-fi lling operations. 

 However, if we follow the suggestion of supporters of the container-retrieval 
view, we must consider both sorts of analogical reasoning as concerning the 
 identifi cation of  implicit  norms; we must apply the same label to two very different 
kinds of “implicit” norms, losing the possibility of sorting them out by appealing to 
the structure of reasoning employed to justify them.

   (II) The examples provided by conventional meaning variety supporters to show the 
“competitive advantage” of their own view upon the frames theory are not, after all, 
convincing. Here you are the examples. 15     

 Suppose that, on the main entrance to a public park, there is a legal clause (LC i ) 
saying “No vehicles in the park”. Suppose three problems arise: (a) whether 

15   Diciotti ( 2013 , 107–108). 
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 roller- skates are a “vehicle” and should accordingly not be allowed into the park; 
(b) whether the prohibition to enter the park does hold also for horses, assuming 
that horses are not “vehicles” according to the conventional linguistic meaning of 
“vehicle”; (c) whether the prohibition to enter the park does hold also for an 
 ambulance coming into the park to rescue a seriously injured man, though an 
 ambulance is clearly a “vehicle” according to the conventional linguistic meaning 
of “vehicle”. 

 By means of an argument  a simili , it is possible to solve the fi rst problem in 
a way that consists in making the content of the norm expressed by LC i  more 
“ precise”. This may be done, for instance, by the following line of reasoning: 
(a) there is an explicit norm not allowing vehicles into the park; (b) the explicit norm 
clearly refers to trucks and automobiles, but it is dubious whether it also refers to 
roller- skates; (c) the purpose (the  ratio ) of the norm is protection of the physical 
integrity of the people in the park; (d) surely, trucks and automobiles are a threat to 
the physical integrity of the people in the park; (e) surely, roller-skates too are a 
threat to the physical integrity of the people in the park; (f) hence, provided trucks, 
automobiles, and roller-skates are similar things from the standpoint of the  ratio  of 
the norm, we must conclude that roller-skates too are “vehicles” to the purpose of 
the explicit norm “no vehicles allowed into the park”, and should not enter the park. 
In this case, notice, the argument  a simili  functions as a way to identify and justify 
an  explicit norm : the norm according to which “no vehicles (i.e, no trucks, no 
 automobiles, …,  and no roller-skates ) are allowed into the park”. 

 Reasoning by analogy also allows to cope with the second problem. Here, how-
ever, the argument  a simili  would be clearly a means for identifying and justifying 
an  implicit norm : namely, the implicit norm according to which “horses are not 
allowed into the park”. The reasoning goes as follows: (a) there is an explicit norm 
not allowing vehicles (i.e, trucks, automobiles, roller-skates, etc.) into the park; (b) 
surely, horses are  not  vehicles (according to the ordinary meaning of “vehicle”); (c) 
the purpose of the explicit norm is protecting the physical integrity of the people in 
the park; (d) surely, horses represent a threat to the physical integrity of the people 
in the park; (e) hence, we must conclude that, along with the explicit norm “no 
vehicles into the park” it goes by analogy the further, implicit, norm “no horses into 
the park”. 

 Finally, the dissociation argument is useful to cope with the third problem. Here 
again, however, the argument would be a means to identify and justify an  implicit 
exception  to the explicit norm “no vehicles (i.e, no trucks, no automobiles, no roller- 
skates, etc.) are allowed into the park”. The reasoning goes as follows: (a) there is 
an explicit norm not allowing vehicles (i.e, trucks, automobiles, roller-skates, etc.) 
into the park; (b) surely, an ambulance is a vehicle and, from the standpoint of 
the explicit norm considered in itself, it ought not to be allowed into the park; (c) the 
purpose of the explicit norm is protecting the physical integrity of the people in the 
park; (d) the ambulance clearly fulfi ls such a purpose, since it comes to rescue a 
seriously injured man; (e) hence the general prohibition of the explicit norm must 
be relaxed to allow into the park those vehicles performing valuable services to the 
people inside the park; (f) hence we may properly amend the explicit norm as 
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 follows: “no vehicles (i.e, no trucks, no automobiles, no roller-skates, etc.) are 
allowed into the park,  unless they serve a socially valuable function ”. 

 Now, according to the supporters of the conventional meaning view, the three 
examples above would show that only if we adopt their view it is possible to draw a 
clear-cut distinction between interpretation and integration. Example  A  would be a 
case of interpretation, while examples  B  and  C  would be cases of integration. 
According to the frames theory, on the contrary, all the three examples would be 
instances of interpretation: in all cases, the outcome either of reasoning by analogy, 
or of resorting to the dissociation argument, would be explicit norms, i.e., norms 
capable of being presented as the (legally correct) meaning of the legal clause “No 
vehicles in the park”. 

 Is the container-retrieval theory preferable? Are there overwhelming reasons to 
endorse it? I do not think so. First, the conventional meaning notion of interpretation 
proper classifi es as genuine interpretation also the “fi xing up” of vagueness in cases 
like example  A . However, vagueness is a situation where linguistic rules have run 
out. So, if we use linguistic meaning as the benchmark to tell explicit norms from 
implicit ones, also such a fi xing up should be regarded as a piece of integration, as 
concerning the identifi cation of an implicit norm. Accordingly, from the very stand-
point of a consistent and rigorous conventional meaning view, all the three examples 
above should be regarded, properly, as three instances of integration. Second, there 
seem to be at least three good reasons supporting the adoption of the frames theory: 
conformity to juristic commonsense, ideological neutrality, conceptual adequacy. 

  Juristic commonsense . The conventional meaning theory sets forth a highly 
counter-intuitive conceptual apparatus, far away from juristic commonsense. From 
its standpoint, the ongoing ways of thinking about legal interpretation and legal 
integration, explicit and implicit norms, should be radically amended. This is not the 
case with the frames theory. Provided that it is clear that both interpretation and 
integration are practical argumentative games, ongoing ways of thinking can be 
preserved. Why, if the reasonably arguable purpose of the legal clause “No dogs 
allowed into restaurants” is keeping dangerous dogs out of restaurants, should we 
present the teleological norm “No dangerous dogs allowed into restaurants” as an 
 implicit  norm? 

  Ideological neutrality . The conventional meaning theory may be charged, as we 
have seen, with (perhaps unaware) support to the Enlightenment case for the dignity 
and powers of legislators: with endorsing a substantive conception of what the law is, 
and must be, in any legal experience whatsoever. Contrariwise, no practical commit-
ment whatsoever is to be found with the frames theory. The theory of interpretation 
(as an argumentative game) it sets forth is not committed to any determinate set of 
interpretive directives. On the contrary, it is compatible with whatever set of direc-
tives may prevail in any given legal culture. It does not rule out that the lawyers work-
ing in a given legal order may assume that the legislature, by enacting legal clauses, 
does produce the explicit norms corresponding to the conventional linguistic mean-
ings of the clauses. Nor does it rule out that lawyers may adopt a different view about 
the proper way of conceiving legislation and interpretation (e.g., that the legislature 
intends to produce constitutionally legitimate norms, comes what it may of linguistic 
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meaning). All these contingent ideological postures are as many data for the frames 
theory to record, and account for as possible features of ongoing legal systems. 

  Conceptual adequacy . The conventional meaning theory suggests that its own 
notions of legal interpretation proper and of explicit norm provide a better stand-
point for establishing where lawyers simply “discover” the law (i.e., the objective 
meanings of legal clauses), on the one hand, and where, contrariwise, they “make” 
it, on the other. From the standpoint of the frames theory, however, such a claim is 
objectionable on two counts. 

 First, the proposal is misleading. Lawyers playing the interpretive or integrative 
argumentation games never do simply “discover” the law. They always establish 
what the law is by their own decisions. Obviously, their decisions may fall upon the 
objective linguistic meaning of a legal clause. But it is, in any a case, a decision for 
an interpretive sentence that is “correct” on the basis of an interpretive code that has 
been previously accepted as, in turn, “correct”, which usually encompasses more 
directives than the single, literal, one (for instance, it usually includes secondary 
preferential directives of systematic kind). 

 Second, the conceptual framework of the frames theory is perfectly equipped to 
capture and bring to the fore the difference between  literal  explicit norms (that are 
justifi able on the ground of literal or conventional meaning argument), on the one 
hand, and, say,  teleological  explicit norms (that are justifi able on the ground of 
teleological argument from an assumed  ratio legis ), on the other. 

 True: the frames theory’s notion of interpretation may seem tautological. As you 
may recall, interpretation proper is (intra-linguistic) translation of authoritative 
legal texts into explicit norms, according to allowed interpretive arguments. For the 
reasons I have tried to set forth, however, this is a virtuous tautology: respectful of 
theoretical neutrality and serving explanatory comprehensiveness.     
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    Chapter 9   
 Argument Structures in Legal Interpretation: 
Balancing and Thresholds 

             Michał     Araszkiewicz    

    Abstract     This paper is a contribution to the development of a descriptive model of 
legal interpretation encompassing three areas: formulation of interpretive state-
ments, generation of arguments that support or demote the interpretive statements, 
and comparison and balancing of arguments supporting incompatible interpretive 
statements. The focus of the paper is on the third layer. A case study is presented to 
demonstrate how a court uses a technique referred to as ‘threshold conditions’, 
instead of explicit balancing different values. The nature of this technique will be 
analysed in the framework of the developed model of legal interpretation. Although 
the purpose of the paper is theoretical, a practical objective of development of an 
AI-based legal interpretation support system creates an important background for 
the investigations.  

9.1          Introduction 

 The nature of balancing of values and reasons in legal reasoning has been a subject 
of analysis in legal theory for at least three decades. However, the most important 
contexts for the discussion of this topic in the domain of legal argumentation theory 
are constitutional law and teleological reasoning, while general statutory interpreta-
tion has remained a relatively underrepresented fi eld. The purpose of this paper is to 
make a contribution to this neglected area. Consequently, this paper focuses on the 
reconstruction of the mechanism of balancing in the context of interpretation of 
statutory expressions of civil law systems, and Polish tax law was chosen to serve as 
illustrative material. This reconstruction forms one part of the descriptive model of 
legal interpretation outlined in Araszkiewicz ( 2013b ) and partially developed previ-
ously in Żurek and Araszkiewicz ( 2013 ). The model is designed to present the actual 
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structure of judicial interpretive argumentation in a precise manner and disregards 
the normative (postulative) questions of the theory of legal interpretation. 

 The emphasis on representing actual judicial argumentation instead of idealized 
reconstruction is motivated by a practical goal that prompted the development of the 
model, which is the creation of a workable AI-based legal knowledge representation 
system. The system should be able to analyse the argumentative structures of legal 
argumentation that are expressed in the actual wording of judicial decisions. The 
idea to develop an AI system that would include not only a simple representation of 
statutory rules but also the issues of legal interpretation has been recommended in 
the AI & Law literature for at least two decades (see Oskamp  1993 ); however, the 
construction of genuine legal expert systems appeared problematic for many rea-
sons, including choosing a method for the representation of legal knowledge 
(Bench-Capon  2012 ). Extracting legal arguments from the actual wording of judi-
cial decisions has been a frequent subject in contemporary research in Al and law 
(Ashley and Walker  2013 ). Focusing on actual rather than idealized judicial argu-
mentation also possesses an important theoretical value in answering the question: 
what types of arguments are used in judicial reasoning as suffi cient justifi cations of 
legal decisions? Hence, the purpose of this paper is to demonstrate how the com-
parison and balancing of different interpretive arguments are handled in actual legal 
cases in a civil law system. The illustrative material presented in the paper suggests 
that in legal practice balancing of values is replaced by use of certain types of 
default rules and that the use of these rules can be seen as suffi cient for providing 
justifi cation for legal decision-making. Apart from a theoretical insight concerning 
the discussion of argument schemes used in the mentioned context, the present 
study contributes to the development of AI-based model of legal interpretation. It 
shows how in certain cases the complicated procedures of balancing of values may 
be (and in actual practice are) substituted by far more simple, but non-trivial, rea-
soning patterns. 

 This study is divided into seven sections. In Sect.  9.2 , we present a brief over-
view of the state of art concerning the discussion of balancing in legal theory. A 
general, multi-criteria decision-making framework for the analysis of the research 
problem is outlined in Sect.  9.3 . In Sect.  9.4 , the concept of statutory interpretation 
will be made illustrated in a model with an emphasis on the extensional aspect of 
this process, which is the legal interpretation as a determination for the extension of 
statutory expressions. Actual cases decided by the Polish Supreme Administrative 
Court will serve as illustrative material for extracting a mechanism of balancing in 
the context of competing interpretive arguments in Sect.  9.5 . The illustrative mate-
rial will show that the court applied what is referred to as the threshold technique to 
resolve the confl ict between arguments supporting different interpretive conclusions 
and did not engage in an explicit balancing of values. Section  9.6  focuses on the 
discussion of the presented analysis with a particular emphasis on the use of the 
threshold technique of balancing. The fi nal section includes conclusions and pres-
ents recommendations perspectives for further research.  
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9.2      Balancing in Legal Reasoning 

 Several accounts of legal balancing are presented in this section. The accounts dis-
cussed here are well-known proposals, and they provide an important contribution 
to legal theory by reconstructing the idealized models of weighing different values 
and reasons in the law. They generally abstract from actual wording of judicial argu-
mentation by imposing elaborated theoretical structures on the represented phe-
nomenon. This is not a disadvantage of these proposals from the point of view of 
aims adopted by the authors of these models; however, from the practical and theo-
retical point of view adopted in this paper, their usefulness is limited. The contribu-
tions discussed below suggest that balancing of values (and broader: teleological 
considerations) are crucial as regards resolution of questions of law that are not 
resolvable on some more basic level. We contend here that there is a large scope of 
different argumentative structures used for answering of such questions where 
purely linguistic techniques and full-blown balancing of values create the extreme 
points of the spectrum. 

 The author who introduced the topic of balancing to a very broad legal- theoretical 
audience is Robert Alexy, who presented a theory of constitutional principles as 
optimization requirements (Alexy  2002 , 47). Alexy transformed the famous dwor-
kinian distinction of legal norms into legal rules and legal principles. While legal 
rules may or may not be applied to a case in such a way that  tertium non datur , legal 
principles may infl uence the outcome of a given case to a certain degree. Confl icts 
between legal rules are resolved in abstract by using the traditional criteria to resolve 
apparent antinomies in a legal system (such as  lex posterior  or  lex superior ), while 
collisions between legal principles have to be resolved by balancing (Alexy  2007 ). 
Legal principles should be understood as optimization requirements, ie, legal norms 
that require certain values to be realized to the greatest extent possible given factual 
and legal limitations. In his later work, Alexy called for the application of the 
Weight Formula as a scheme for the resolution of the collisions of legal principles 
(Alexy  2003 ,  2007 ). The principle of proportionality described by Alexy (and 
adopted in German constitutional jurisprudence, see Alexy  2002 , 66), encompasses 
three important sub-principles: the principle of necessity (the adopted measure must 
be necessary for realization of the assumed aim), the principle of suitability (the 
adopted measure must be suitable for realization of the assumed aim), and the prin-
ciple of proportionality in the strict sense. The latter, also referred to as the Law of 
Balancing, is the most relevant sub-principle to this study and was formulated in the 
following manner:

  [The Law of Balancing]: “[T]he greater the degree of non-satisfaction of, or detriment to, 
one principle, the greater the importance of satisfying the other,” (Alexy  2002 , 102). 

   Alexy adopts a triadic scale for measuring both the degree of non-satisfaction of 
the principles and the importance of their satisfaction, which encompasses the fol-
lowing levels: Light, Moderate, and Serious (Alexy  2003 , 440). Each of these 
degrees of intervention or satisfaction may be further classifi ed into three sub-steps. 
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Once numbers from this scale are assigned to deliberate legal decisions, it is quite 
simple to determine which of the competing principles (or groups of principles) 
should prevail in a certain situation. Of course, the assignment of numbers may be 
controversial and subject to debate. 

 In summary, Alexy has developed a theory in which balancing is a method for 
the resolution of collisions between legal principles understood as optimization 
requirements. The objects compared are degrees of the satisfaction of principles and 
degrees of importance of the realization of principles. These degrees are represented 
on a triadic scale and the collisions between or among legal principles are resolved 
by means of an arithmetical Weight Formula. Alexy’s model is a reconstructive 
idealization because arithmetical formulas are not used in actual judicial argumen-
tation. Interestingly, the choice of a triadic scale was motivated by Alexy’s goal to 
remain faithful to the actualities of legal reasoning (Alexy  2007 ), but the idealiza-
tion feature dominates his proposal. 1  

 The concept of fi nding a proportional balance between colliding legal principles 
(or values; or, more generally speaking, reasons) has become appealing to many 
legal scholars, who are not only followers of Alexy but are also authors who have 
developed their own accounts of the role of balancing in legal reasoning. 

 A relatively recent and very well-developed theoretical model of legal balancing 
and maximization has been proposed by Giovanni Sartor ( 2010 ). Sartor provides a 
generalized and partially formalized framework for legal balancing and adopts 
Alexy’s approach in choosing constitutional review as a prototypical context for the 
discussion of this topic (Sartor  2010 , 176). He applies a modifi ed terminology that 
divides legal norms into action-norms and goal-norms instead of rules and princi-
ples (due to the notorious lack of clarity in regards to the notion of legal principles). 
Action-norms assign to certain actions the status of obligatory ones or specify the 
conditions of validity of legal acts, while goal-norms involve certain objectives 
(Sartor  2010 , 177). Sartor adopts a broad conception of values, which are defi ned as 
any valuable state of affairs. He presents counterparts of important decision-theory 
concepts in the fi eld of legal balancing. For instance, he defi nes the notion of Pareto- 
superiority in terms of teleological reasoning. Informally speaking, a choice is 
Pareto-superior to another choice if the former choice is better than the latter one in 
regards to with regard to the realization of a certain value and if the former choice 
is not inferior to the latter with regard to any other value. 2  A given choice is Pareto- 
optimal if no other choice is Pareto-superior to it. 

 Sartor rightly acknowledges that in legal contexts, particularly in the context of 
legislative choice, these choices are often not Pareto-comparable; no choice is 
Pareto-superior with respect to another one. He proposes in his theory that trade- 
offs between confl icting values may be represented by means of indifference curves 

1   It is of course possible to also use other types of scales to compare the relative weight of princi-
ples or values. See Bench-Capon ( 2011 , 14) for an outline of the problem and Araszkiewicz ( 2011 ) 
for a brief elaboration of this subject. A triadic scale seems to be a convenient choice because of 
the for semi-formal modeling of legal balancing. See the proposal of Grabmair and Ashley ( 2010 ). 
2   For a formal defi nition, see Sartor ( 2010 , 185). 

M. Araszkiewicz



133

(Sartor  2010 , 193). This idea was present in Alexy’s account also (Alexy  2002 , 
103–104). Although Sartor adopts a quantitative scale for representing the degree of 
the realization of values, he also acknowledges that certain degrees of realization 
are qualitatively different. The degree of the realization of value referred to as the 
 core of value  should be satisfi ed in any legally acceptable decision. In other words, 
any legal decision leading to an infringement of the core of value should be assessed 
as legally wrong (Sartor  2010 , 191). Moreover, Sartor presents a thorough, partially 
formalized analysis of each of the components of the principle of proportionality 
with particular emphasis on the third balancing component. Following Barak’s gen-
eral suggestion, Sartor develops and presents a scheme of value judgment concern-
ing the balancing of colliding values that affect legislative choice using a marginal 
analysis (Sartor  2010 , 200). He further discusses the different levels of intensity of 
a judicial review of legislative choices as well as several other topics involving bal-
ancing in the context of precedents ( 2010 , 208–210). 

 Sartor’s proposal is presumably one of the most developed accounts of legal 
balancing involving decision-theory based rationality. The concept of the optimiza-
tion of the degree of realization of legally relevant values is particularly evident in 
his discussion of teleological Pareto-superiority. He combines quantitative and 
qualitative aspects of scales that measure the realization of values, preferring the use 
of natural numbers. Like Alexy, the illustrative material Sartor chose is the confl ict 
of (mainly: constitutional) values in the context of legislative action. The model 
proposed by Sartor is highly idealized due to the application of the mathematical 
decision theory to legal balancing and differential analysis to create a fully-fl edged 
formulation of legal value judgments. 

 Grabmair and Ashley ( 2010 ) are AI and law scholars who advocate a formal 
framework for reasoning with values in the context of legal case-based reasoning. 
They adopt certain ideas similar to Alexy’s ideas by adopting a triadic scale con-
cerning realization (promotion) or demotion of legally relevant values in particular 
(Grabmair and Ashley  2010 , 69–70). Among the set of defi nitions formulated by the 
authors, there is also an account of value judgment, which is a scheme for the com-
parison of value effects sets (the effects concerning promotion and demotion of 
value tuples) in different factual situations (Grabmair and Ashley  2010 , 70). The 
authors use the famous  California v. Carney  3  case as illustrative material for their 
analysis (Grabmair and Ashley  2010 , 73). They enter into a discussion with Bench-
Capon and Prakken ( 2009 ,  2010 ) and criticize their approach for adopting an 
abstract (fact-independent) ordering of values and for using a static (instead of 
dynamic) account of the threshold degrees of the realization of a given value. 
According to Grabmair and Ashley, if there are at least two colliding values, their 
thresholds are relative to one another. In other words, for each threshold value of the 
realization of a given value (leading to a certain legal consequence), there is a 
threshold value of the realization of a confl icting value, which leads to avoiding the 
previously mentioned legal consequence (Grabmair and Ashley  2010 , 75). Hence, 
the authors strongly emphasize the dependence of the outcome of legal balancing on 

3   471 U.S. 386 (1985). 
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contextual information. The model proposed by Grabmair and Ashley is a moderate 
idealization because they attempt to join the rigor of a semi-formal framework with 
a heavy emphasis of its descriptive adequacy in regards to the actualities of judicial 
argumentation of American courts. 

 Jaap Hage advocates the theory of qualitative comparison of alternative deci-
sions in the law (Qualitative Comparative Reasoning, Hage  2005 , 102 ff.). Notably, 
Hage’s account is broader than the teleological account because he uses the term 
“reasons” to refer to entities that may plead for or against a certain choice (Hage 
 2005 , 103); however, he asserts that sets of goals are important types of reasons as 
well. To compare reason sets, Hage uses qualitative ordering operators, such as 
“stronger,” “weaker,” or “equal.” He also acknowledges the possibility of using 
quantitative methods in the context of comparing the probabilities of consequences 
of certain actions, for instance. He formulates a set of conditions for establishing 
preference relations between sets of alternatives, and he is aware that a comparison 
of certain (more complicated) sets of alternatives involves additional evaluation and 
that the category of preference in qualitative comparison may not satisfy all axioms 
of the classical decision theory. For instance, the relation of preference in this con-
text is only weakly, that is defeasibly, transitive (Hage  2005 , 107). Hage devotes 
considerable attention to the role of the realization of goals in the comparison of 
different decisions. Eventually, he presents a formalized framework for comparison 
sets of reasons as an extension of his Reason Based Logic (Hage  2005 , Chap. 3) that 
encompasses many interesting heuristic rules (Hage  2005 , 122 ff.). 

 Hage’s proposal is an example of a formalized and qualitative framework for the 
comparison of (sets of) alternatives. The framework is very general and thus appli-
cable not only to any context of legal reasoning but also to other domains of delib-
eration. The illustrative materials chosen by the author are case-based reasoning and 
reasoning with legal proof. Although the author does not discuss the problem of 
optimization or maximization directly in this context, he does defi ne solutions as 
right, wrong, or indifferent in terms of the preponderance of pro-reasons over con- 
reasons and the preponderance of con-reasons over pro-reasons and their equality, 
respectively. In summary, Hage’s proposal is a very general framework for legal 
balancing that may be applicable to any context of legal argumentation. Due to its 
abstract character, it can be instantiated in different domains of legal discourse. Due 
to the moderate application of the scales of measurement, the framework is easily 
applicable to actual legal cases (an example of two analysed cases are discussed in 
Hage  2005 , 114 ff.). 

 Legal balancing and teleological reasoning have also been topics of interest for 
argumentation researchers working with the theoretical framework of pragma- 
dialectical theory (Feteris  2008 ). The basic approach for the reconstruction of teleo-
logical argumentation in legal interpretation is as follows: application of a legal rule 
(interpreted in certain manner) to a given legal case, may lead to consequences that 
are desirable or undesirable in the perspective of the goal of a rule (Feteris  2008 , 
490 ff.). Feteris is aware that in actual judicial argumentation certain choices under-
lying the application of the presented scheme are often left implicit, and she advo-
cates the method of “rational reconstruction” of legal balancing in teleological 
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interpretation in order to indicate how the judge uses her or his discretionary powers 
in the interpretation and application of legal rules. 

 Feteris’ analysis of legal balancing is less general and less formalized than the 
previously discussed analyses. Its value lies in focusing on the specifi c context, 
which is provided by the interpretation of statutory rules. The purpose of Feteris’ 
study explicitly involves reconstruction and rationality. She intends to reveal hidden 
assumptions that are rarely made explicit in actual legal argumentation. On the other 
hand, she does not use any concrete measurement scale in her reconstruction; she uses 
binary concepts for an assessment of the consequences of interpretation (desirable / 
undesirable). 

 The amount of literature on the subject of legal balancing is enormous and 
includes not only thorough elaborations of the reasoning of constitutional principles 
(for instance: Borowski  2007 ) but also legal-theoretical accounts that are generally 
based on the concept of weighing and balancing (Peczenik  2008 ). The different 
terminology that is used by the different authors makes the comparison and the 
application of their concepts diffi cult; however, the main feature that makes the 
proposals discussed above less useful for the purposes of this paper is that they all 
impose a certain well-developed formal (mathematical) or semi-formal structure on 
the actual judicial argumentation. Moreover, the developed concepts of legal bal-
ancing do not deal directly with the problem of statutory interpretation. 4  In addition, 
the frameworks developed in the context of constitutional review might not be 
directly applicable to the domain of statutory interpretation. Therefore, for the pur-
poses of this paper, it is worthwhile to look at the process of balancing in legal statu-
tory interpretation from a more general perspective, which enables us to proceed 
with a descriptive analysis.  

9.3      Balancing in Legal Interpretation: 
A General Framework 

 Legal balancing is naturally, although not necessarily exclusively, seen as an opti-
mization problem. This stems from Alexy’s account of legal principles as optimiza-
tion requirements; however, the analysis of literature quoted in the preceding section 
suggests that legal balancing does not take place only in the context of application 
of legal principles. This seems to contradict contrast Alexy’s position who argues 
that while balancing is a mode of the application of principles, legal rules are applied 
by means of subsumption. It is necessary to note here that according to Alexy’s 
account, the balancing of legal principles leads to the formulation of legal rules 
(Alexy  2002 , 54) and basically all rules (if rationally justifi able) are the results of 
the balancing of principles. Moreover, the interpretation of statutory expressions 
may be seen as the process of balancing of values (Alexy’s letter published in 

4   With an exception of Sieckmann ( 2009 , 151–168). 
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Bustamante  2005 , 323). 5   Even if we agree that it is always possible to reconstruct 
certain values that have to be balanced in order to obtain the justifi cation of a legal 
decision, this is not always apparent in actual legal argumentation. Even if legal 
arguments that are actually used are themselves interpretable as results of balancing 
certain values, this study focuses on the structure of these arguments as they are 
actually formulated in the language of judicial opinions. In order to analyse these 
structures without imposing any elaborate conceptual scheme, we will adopt a very 
general and neutral perspective here. The theory of multi-criteria decision-making 
(Ehrgott  2005 ) is a mathematical framework that is useful for providing a more 
general account of legal balancing. Each decision-making problem consists of a set 
of decisions (variables), a set of criteria that are applicable in assessing the deci-
sions, and a notion of assessment (typically optimality) that is applied (Ehrgott 
 2005 , 1). The purpose of this study it to reconstruct the counterparts of each of these 
three elements in the context of judicial interpretive argumentation. 

 Jerzy Wróblewski ( 1992 ) designed a model for the judicial application of law, 
which he referred to as a material decision model of the application of law. For 
Wróblewski, the judicial application of law can be viewed as a sequence of partial 
decisions that ultimately lead to the fi nal decision of applying a law. These partial 
decisions are the decision of validity (deciding whether or not a legal norm in ques-
tion is valid), the decision of proof (connected with establishing the facts of the 
case), the decision of interpretation (related to the determination of meaning of 
relevant legal rules), the decision of subsumption (qualifi cation of a given state of 
affairs as belonging or not belonging to the scope of the application of a legal rule), 
and the decision regarding legal consequences (choice of legal consequences that 
stem from the application of a legal rule to a given state of affairs). Making a deci-
sion regarding partial problems leads the judge to the ultimate decision concerning 
the application of law. 

 Wróblewski’s model of the judicial application of law is a good starting point for 
the analysis of legal balancing in judicial reasoning in continental law systems. It 
enables us to separate certain stages of judicial reasoning and to indicate what ele-
ments are relevant to the decision-making process in each of these stages. For 
instance, regarding the decision of the interpretation of legal rules, the decision 
space will be constituted by a set of interpretive alternatives, or different possible 
interpretations of statutory expressions. The set of criteria that are applied for an 
assessment of these interpretations is the set of different reasons that may justify the 
choice of different interpretations. If we follow the classical typology of the canons 
of legal interpretation, which are accepted by Wróblewski ( 1992 ), these reasons 

5   I am grateful to Thomas Bustamante for calling my attention to this problem. In this connection, 
let us also note that the process of balancing colliding values may be represented as a coherence 
problem in a constraint satisfaction framework (for an introduction to this theory see Thagard 
 2000 ; for the discussion of the limits of the theory cf. Hage  2013  and Araszkiewicz  2013a ). 
Araszkiewicz ( 2010 ) asserts that the interpretation of a general legal rule may be understood as a 
process of balancing two competing legal principles in the context of the circumstances of a case; 
however, clearly, the constraint satisfaction framework is a conceptual scheme that is imposed on 
actual argumentative structures used by the court. As this papers adopts a descriptive perspective 
on the problem of legal interpretation, this type of analysis should be avoided. 
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may be divided into linguistic, systemic, and functional reasons. It is important to 
note that all of these canons of interpretation are related to different values and that 
the structure of these values and their mutual interrelations are often complicated. 
These values often affect the decisions of legal interpretation indirectly; the canons 
of interpretation are used without explicitly mentioning the value(s) that are realized 
by utilizing a given canon. There is no fi xed theory regarding an optimality of judi-
cial interpretation. Different philosophies of law contribute to this problem in differ-
ent manners. For instance, according to the economic analysis of law, the chosen 
interpretation should lead to the maximization of welfare or wealth. In legal prac-
tice, a (relatively incomplete) theory of choice between competing criteria favour-
ing different interpretive outcomes may be reconstructed from the so-called 
directives of preference, which are typically accounted for as collision rules govern-
ing the process of resolving confl icts between incompatible interpretive results. 

 The application of the basic framework of the multi-criteria decision-making 
theory to the problem of legal interpretation enables us to look at this problem from 
a very general perspective. 

 The structure of the interpretive alternatives is generally unclear. Although many 
scholars devoted much attention to clarifying the structure of interpretive proposi-
tions in law, their syntactic and semantic character of these alternatives is still debat-
able. In Sect.  9.4 , a certain proposal of accounting for them will be presented. 

 Regarding the criteria that are applied for the assessment of different interpretive 
propositions, the problem of their representation is even more complicated for four 
reasons. First, as discussed previously, the reasons expressed in the canons of legal 
interpretation can be viewed as the criteria of assessment and justifi cation of differ-
ent interpretive alternatives; however, the use of these canons is justifi ed by certain 
values. Consequently, there is a multi-layered set of criteria of a rather complicated 
structure. Second, the use of certain interpretive reasons is no longer theoretically 
neutral. For example, a legal formalist may acknowledge a narrower set of legally 
relevant reasons than an adherent of dworkinian jurisprudence. Third, the canons of 
legal interpretation are open to interpretation because there are no “authoritative” 
formulations of them. Fourth, it is not easy to answer questions concerning scales 
used for indicating the extent to which a given criterion is fulfi lled by different 
solutions. 6  

 As for an examplary notion of optimization, Alexy’s concept of optimization 
expressed in his Law of Balancing has been presented previously; however, the 
question of whether or not the process of legal balancing is (descriptively) a process 
of optimization is raised. Do the judges actually strive for an  optimization  of realiza-
tion of legally relevant values? Is the process of legal reasoning best explained in 
terms of fi nding a certain kind of maximal point or best answer? For obvious rea-
sons, it is not possible here to discuss these important questions in detail; however, 
a case study presented in Sect.  9.5  will enable us to provide preliminary insight 
regarding the relation between legal balancing and the concept of optimization. 

6   In review, the problem with the scales of measurement of the realization of different values was 
discussed in Araszkiewicz ( 2011 ). 
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 The analysis of the challenge of balancing in judicial interpretation of statutory 
law in terms of the general framework of multi-criteria decision-making is summa-
rized in Table  9.1 .

   The model of statutory interpretation outlined in the next section addresses some 
of the problems presented in this Table in a satisfactory manner.  

9.4        A Model of Statutory Interpretation Incorporating 
Teleological Argumentation 

 In this section, a model of statutory interpretation, which is outlined in Araszkiewicz 
( 2013b ), is presented. The model itself has mainly descriptive purposes. The pur-
pose of the model is to represent actual judicial interpretive argumentation in the 
context of statutory legal systems. The model’s objective is not to criticize the actual 
judicial reasoning, but to faithfully represent its actual structure and argumentation 
patterns for the possible implementation in a legal knowledge system in the future. 
The presentation of the model here is informal. 7  

 The model outlined here is designed to represent the extensional aspect of legal 
interpretation which is determination of extension of statutory terms. This operation 
takes place in the context of an operative, judicial interpretation of law as well as the 
abstract, doctrinal interpretation of law. For example, if we deliberate if John should 
be classifi ed as an object subsumed under the statutory expression “thief” we cannot 

7   For a formalized, set-theoretical account, cf. Araszkiewicz ( 2013b ). For a logic-based model of 
teleological interpretation, cf. Żurek and Araszkiewicz ( 2013 ). 

   Table 9.1    Problems of legal interpretation in the framework of multi-criteria decision-making   

 Multi-criteria 
decision-making 
category 

 The set of decisions  The set of criteria  The applied notion of 
optimization 

 Instantiation of a 
category in the fi eld 
of judicial 
interpretation 

 The set of 
interpretive 
alternatives 

 Compatibility of 
interpretative alternatives 
with canons of legal 
interpretation with the 
values that are protected 
by the canons of legal 
interpretation 

 The maximum value 
of function given by 
all relevant legal 
reasons 

 Problems  The syntactic and 
semantic 
characteristics of 
interpretive 
alternatives 

 1. The relation between 
canons and values 
justifying them 

 Is legal reasoning 
about maximization 
or optimization of 
any function at all?  2. “Legal” character of 

certain arguments 
 3. Openness of the canons 
to interpretation 
 4. Measuring scales 
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state, by simply assertion, that John is a thief to justify this conclusion; in fact we 
have to use another general linguistic expression such as ‘a person who deliberately 
takes the property of other’ and only after classifying John as an object of such 
intermediate legal concept (for instance, in the process of evidence inquiry) we are 
able to classify John as a thief. Once the evidentiary reasoning is concluded, the 
determination of the extension of statutory expressions consists in arguing about 
extensions of different general terms and expressions. We refer to the propositions 
concerning extensions of statutory expressions as extensional statements. Here are 
three examples of extensional statements:

    1.    According to this Act, a forest is also a land that is capable of forest 
production.   

   2.    A legal claim is a subjective right that entitles a person to demand that another 
person behave in certain way.   

   3.    According to the provision P, “5 years of driving experience” means “5 years of 
driving experience in the municipality where the applicant applied for the 
licence.”     

 The fi rst extensional statement is taken from the text of a statute, the second from 
a doctrinal textbook, and the third from case law. They are formulated in different 
contexts of legal argumentation, but they all have one thing in common: they estab-
lish set-theoretical relations between sets of objects belonging to the ranges of pred-
icates used in linguistic expression. This relation may be a relation of inclusion, 
equality, or another type of extensional relation such as strict superiority, etc. 
Extensional statements that encompass at least one occurrence of a term that is not 
extracted from the wording of a normative act is referred to as an Interpretive 
Statement (IS). The extensional statement (1) presented above is not an IS, but the 
remaining two statements are. 8  

 The formation of IS represents the fi rst layer of the model of legal interpretation; 
however, an IS should be justifi ed (supported by reasons). Therefore, the second 
layer of the model consists of the use of argumentation schemes to produce argu-
ments (argument tokens) supporting or attacking a particular IS. Argumentation 
schemes are abstractions of patterns actually used in argumentation (Walton  2006 ; 
Walton  1996 ). Because the concept of argumentation schemes is well-known in the 
literature and in legal reasoning, a very brief description of this concept will suffi ce 
here. Argumentation schemes are based mainly on content and not on premises and 
conclusions. Consequently, the arguments are non-deductive and defeasible. By 
default, an argument based on an argument scheme provides for the justifi cation of 
a given conclusion. Each argument scheme is accompanied with a set of critical 

8   In the following presentation, we will use a simplifi ed notation to express both the content of legal 
rules and the structure of extensional relations in Interpretive Statements. We will make use of the 
general scheme [predicate] [object] and also use informal logical connectives such as AND, OR, 
and BUT NOT. For instance, the IS (3) discussed here would take the following form: [5 years’ 
experience] [driver] = [5 years’ experience] [driver] AND [experience in the same municipality] 
[driver]. 
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questions that are used to scrutinize the actual strength of the argument based on the 
argument scheme. 

 Classical canons of legal interpretation can be reconstructed as argumentation 
schemes. Although this topic has not been fully developed yet, there are already 
interesting studies to show how the directives of legal interpretation can be under-
stood as argumentation schemes (Macagno et al.  2012 ). 

 In order to explain how an argumentation scheme can be developed on the basis 
of a classical canon of legal interpretation, let us present a scheme for a teleological 
interpretation of statutory expression. This is an informal (and simplifi ed) descrip-
tion of a formalized, logic-based framework that was presented in Żurek and 
Araszkiewicz ( 2013 ) 9 : 

  Normative Premise     Statutory expression E should be interpreted in such a way 
that is satisfi es the rule’s goal to at least a minimally acceptable extent.  

  Factual Premise     According to the objective of the satisfaction of the rule’s goal, a 
statutory expression E should be interpreted in accordance with [an interpretive 
statement].  

  Conclusion     A statutory expression E should be interpreted in accordance with [an 
interpretive statement].  

 According to the argument scheme presented above, accepted Interpretive 
Statements should satisfy the goal of a rule at least to some minimally acceptable 
extent (threshold). As Żurek and Araszkiewicz ( 2013 , 164) argued, this type of 
threshold formation is actually used in the teleological interpretation of the Polish 
courts. 

 Consequently, the second layer of the model of legal interpretation involves rea-
sons that support or demote the acceptance of certain Interpretive Statements. These 
reasons are included in arguments, or in instantiations of argumentation schemes. 

 As a result, the present model provides precise answers to the questions formu-
lated in the preceding section in which the process of legal interpretation was dis-
cussed from the perspective of a general theory of multi-criteria decision-making. 
The set of decisions (alternatives) is given by competing Interpretive Statements; 
their structure is well-defi ned in the present model, and it does not seriously alter the 
syntactic and semantic structure of the actual interpretive statements as expressed in 
legal decisions. The set of criteria of assessment is formed by arguments that are 
instantiations of argumentation schemes built on the canons of legal interpretation. 
The third layer of the model, which concerns the optimization function (if any) used 
in legal interpretation needs further development. Because the model should per-
form mainly descriptive functions, a preliminary version of an account of legal 
 balancing will be extracted from the actual legal cases discussed in the next 
section.  

9   In Żurek and Araszkiewicz ( 2013 ), the goals of the conditions of rules and of the rules themselves 
were discussed separately. Here, we only focus on the goals of rules for simplicity. 
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9.5       Case Study 

 The purpose of the case study presented is to show the usefulness of the model of 
interpretation discussed in the preceding section and to develop its third layer con-
cerning the comparison and balancing of interpretive arguments. 

 The illustrative material is provided by a series of cases decided by Polish admin-
istrative courts (with particular emphasis on the case law of the Polish Supreme 
Administrative Court, hereafter referred to as the PSAC) concerning the application 
of a rule extracted from the Inheritance and Donation Tax Act of July 28, 1983, as 
amended 10  (hereafter referred to as the Act). Generally, according to the Act, the 
acquisition of material goods and monetary rights by means of inter alia, inheri-
tance, or donation 11  is subject to taxation. As in most tax statutes, there are many 
exceptions to this general rule as well as tax reliefs and exemptions. One of these 
exemptions is the housing exemption. For the sake of simplicity and because it is 
suffi cient for the purposes of this paper, let us state that the acquisition of a property 
(a fl at or a residential building) is generally exempted from inheritance tax provided 
that the exempted taxpayer fulfi ls a set of conditions. It is not necessary to present 
an exhaustive set of these conditions, but an important condition is that the 
(exempted) taxpayer does not dispose of (sell or donate, etc.) the inherited property 
for a prescribed amount of time. The time period relevant to this study is 5 years 
from the date of acquisition of the property. 

 The rationale behind the “housing exemption” is quite obvious: the legislator is 
aware that property is often included in an inheritance to provide younger genera-
tions with housing. The acquired property must actually be used as a residence for 
at least 5 years. This period is prescribed to ensure that the acquired property is 
not sold or donated to third parties in a short time following the date of acquisition. 
As a result, if the acquired real property is transferred in a shorter period of time, the 
exemption is no longer valid, and the taxpayer is obligated to pay the tax. 

 The Act also provides certain exceptions to the conditions that are generally 
necessary to obtain the exemption. One of the exceptions to this condition that was 
enforced from the 22nd of June in 2004 to the 31st of December in 2006 caused a 
series of complicated cases and diverging opinions. This exception may be explained 
as follows:

   [Exception] The disposal of acquired property does not lead to the termination of 
the exemption if it is justifi ed by the necessity of a change in living conditions 
and if the acquisition of another building, the acquisition of permission for 
 building, or the acquisition of a premises takes place no later than 6 months from 
the date of disposal.  

  The [Exception] rule obviously contains the implication the two conditions of which 
must be satisfi ed in conjunction. Following the simple formalism defi ned in the 
preceding section, this rule should be represented in the following way:  

10   Journal of Laws of 1983 no. 45, position 207 with amendments. 
11   For the sake of readability, only inheritance will be mentioned in further parts of the paper. 
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  [Exception-formalized] IF [justifi ed by the necessity of a change in living condi-
tions] [disposal] AND [no later than 6 months after the date of disposal] [acquisi-
tion of new property] THEN [not terminated] [exemption].    

 Although one might have supposed that the fi rst vague condition (necessity) 
caused more interpretive problems, it was in fact the second one that led to serious 
disagreement. More precisely, the expression “no later than” was assessed as 
ambiguous, which led to the formulation of two incompatible Interpretive 
Statements:

   IS 1. [acquisition of new property no later than 6 months after the date of dis-
posal] = [acquisition 6 months after the date of disposal] BUT NOT [earlier 
acquisition].  

  IS 2. [acquisition of new property no later than 6 months after the date of dis-
posal] = [acquisition 6 months after the date of disposal] OR [earlier 
acquisition].    

 These two Interpretive Statements are contradictory regarding the acquisition of 
new property before the inherited property is transferred, which also includes the 
time before the inherited property is acquired. It is obvious that the (exempted) tax-
payer is entitled to dispose of the inherited property and to acquire new property 
without losing his or her tax exemption in a period of 6 months. The interpretive 
question was whether he or she is entitled to acquire new property earlier and then 
to transfer the inherited property without causing the termination of the exemption. 

 As is common in such cases, the courts adopted different interpretive views. 
Some courts argued that “no later than x months from the point in time y” means “x 
months from the point in time y, but not earlier” (as in IS 1), and some courts argued 
that “x months from the point in time y or earlier” (as in IS 2) is the right interpreta-
tion. Even the different panels of the PSAC took opposing sides. Below, we recon-
struct arguments favouring IS 1 and IS 2, respectively, on the basis of real cases 
decided by the PSAC. 12  

 We begin with the reconstruction of the argument supporting IS 1 as it was 
argued in the judgment of the PSAC o13th of October in 2006, II FSK 1311/05 
(hereafter: Judgment 1). The PSAC formulated only one argument in support of its 
thesis, which, in fact, had the form of argument from wrong consequences of adop-
tion of IS 2. Because IS 1 and IS 2 are contradictory regarding the possibility of 
retaining the tax exemption in the case of the acquisition of new property before the 
inherited property is transferred, the rejection of IS 2 requires the acceptance of IS 1. 

  Argument 1 (Negative Consequences)  

     Premise 1 (normative). Statutory expressions should be interpreted in a way that 
avoids negative consequences.  

  Premise 2 (factual). Adoption of IS 2 leads to negative consequences.

12   It is worth noting that the PSAC acts as the highest court in the hierarchy of administrative courts 
in Poland, although its judgments do not have formal precedential force in general. 
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   Subpremise 2.1. The adoption of IS 2 ([earlier acquisition]) leads to the result 
that the acquisition of new property any time earlier than the transfer of inher-
ited property does not terminate tax exemption concerning the acquisition of 
the latter.

   Subpremise 2.1.1. The adoption of IS 2 leads to the result that the acquisition 
of new property even before the testator is deceased does not terminate the 
tax exemption concerning the acquisition of inherited property.

   Subpremise 2.1.1.1. The acquisition of new property even before the testa-
tor is deceased should not have a legal effect on tax exemption concern-
ing the acquisition of property by inheritance. 13            

  Conclusion. IS 2 should be rejected.     

 Due to the fact that IS 1 and IS 2 are contradictory, the rejection of IS 2 leads to 
the immediate acceptance of IS 1. 

 As illustrated above, Argument 1 certainly has persuasive power, and the obvious 
intention of the legislator was to introduce the [Exception] rule to allow taxpayers 
to sell an inherited property in the event that the property would not provide a suit-
able living arrangement. In actual situations, due to many economic circumstances, 
the taxpayers acquired new property slightly before they eventually acquired the 
inherited one; however, according to IS 2, the purchase of new property before the 
inheritance takes place can also lead to tax exemption as regards acquisition of 
property by means of general succession. The PSAC ruled that this consequence is 
undesirable because these two legal events could be unrelated; it is natural to assume 
that a later disposal of inherited property has no economic connection with a (much) 
earlier acquisition of new property. 

 Let us note that the structure of the argument presented by the PSAC is enthyme-
matic. The legislative goal of the regulation in question is not mentioned at all. Also, 
the possible reasons supporting the possible contrary decision are not discussed. 
The PSAC only claims that its argument against IS 2 is based on its alleged negative 
consequences and pleads for acceptance of IS 1. 

 The majority of the panels of the PSAC (and also lower administrative courts) 
adopted an opposing view and argued for IS 2. Let us reconstruct their argumenta-
tion on the basis of the judgment of the PSAC on the 7th of January in 2010, II FSK 
1159/08 (hereafter: Judgment 2). 

 The PSAC initiated its argumentative process for favouring IS 2 on the basis of 
the canon of linguistic interpretation, which was ignored by the panel of PSAC in 
Judgment 1. 

  Argument 2 (Linguistic Interpretation)  

     Premise 1 (normative). Statutory expressions ought to be interpreted in accordance 
with the rules of (ordinary) language.  

13   The adding of subpremises to arguments based on argumentation schemes provide for justifi ca-
tion of the premises. 
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  Premise 2 (factual). The statutory expression “no later than x months from the time 
y” does not entail “no earlier than y” according to the rules of (ordinary) 
language.

   Subpremise 2.1. IS 2 is in accordance with rules of (ordinary) language.     

  Conclusion. IS 2 should be adopted.     

 The conclusion stemming from argument 2 is strengthened by an additional 
argument based on the concept of legislative intent. 

  Argument 3 (Legislative Intent) 

    Premise 1 (normative). Statutory expressions ought to be interpreted in accordance 
with the legislative intent.  

  Premise 2 (factual). If the legislator intended to mean that the acquisition of new 
property should take place no earlier than the acquisition of inherited property, 
he would have omitted the expression “no later than.”

   Subpremise 2.1. The legislator used the expression “no later than,” so he did not 
intend to mean “no earlier.”     

  Conclusion. IS 2 should be adopted.     

 So far, three arguments were reconstructed. One argument pleads for IS 1, and 
the other arguments support IS 2. The question of how the relative strength of argu-
ments should be compared is now raised. Fortunately, the PSAC made reference to 
Judgment 1 and criticized it in Judgment 2. Most of the criticism pointed out that in 
Judgment 1, the PSAC did not used the linguistic interpretation argument that 
should have been used by default and that conditions for acceptance of the results 
stemmed from other types of interpretive arguments, including the argument that 
negative consequences adopted in Judgment 1 were not fulfi lled. A list of the condi-
tions for disregarding the results of the linguistic interpretation in Judgment 2 is as 
follows:

 –    Contradiction with fundamental constitutional values,  
 –   Flagrant injustice,  
 –   Absurdity,  
 –   Necessity to remedy a legislative error.    

 By providing this list of conditions, the PSAC attacked Premise 2 of Argument 1 
by implying that the situation in question could not be classifi ed as any of the condi-
tions for the adoption of extra-linguistic types of interpretive arguments. Let us note 
that the use of this relatively simple argumentative move enabled the PSAC to not 
engage explicitly in the process of the balancing of values. Although a certain type 
of balancing has been performed by the court, it was presented in a form of rule- 
based reasoning and did not involve the application of any measurement scale or 
even a comparison between competing conclusions. 

 The competing arguments extracted from the cases discussed above are depicted 
in the following fi gure. Solid lines represent the informal relation of compatibility, 
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and dotted lines signify relations of incompatibility. Please note the relation of 
attack between the meta-argument employed in Judgment 2 and the applicability of 
the argument regarding negative consequences (Fig   .  9.1 ).   

9.6      Discussion 

 The case study discussed in the preceding section reveals the usefulness of the 
model outlined in Sect.  9.4  for the representation of the structure of interpretive 
arguments in the context of statutory law. The two layers of the model are the layer 
of Interpretive Statements and the layer of arguments based on argumentation 
schemes. The concept of Interpretive Statements as propositional representations of 
extensions of statutory expressions enables us to identify very clearly what legal 
issue is at stake in a given legal case. The layer of argumentation schemes illustrates 
that Interpretive Statements are supported by certain sets of premises. 

 As discussed previously, the third layer of the model, which concerns the com-
parison and balance between different arguments and is based on argument schemes, 
is yet to be developed. Because the model has a descriptive purpose, it should be 
designed using a bottom-up method with the use of legal cases as illustrative 

INTERPRETED STATUTORY EXPRESSION 

“no later than in x months from the date y” 

Interpretive Statement 1 

“no earlier than y” 

Interpretive Statement 2 

“also earlier than y” 

Argument 1 

(negative consequences) 

Argument 2 

(linguistic 
interpretation) 

Argument 3 

(legislative intent) 

Meta-argument 

Conditions for departing from results of 
linguistic interpretation not fulfilled 

  Fig. 9.1    Comparison of arguments in polish tax exemption cases       
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 material. The case study presented in the preceding section provides useful informa-
tion regarding the representation of the process of comparing competing arguments 
and assigning priorities to competing interpretive statements. The concepts of 
threshold and default priorities play central roles in this context. In the case anal-
ysed in this paper, a default priority has been assigned to the interpretive statement 
supported by linguistic interpretation. Moreover, certain threshold conditions were 
formulated for the assignment of priority to results generated by other types of ele-
ments. Because neither of these thresholds were met in Judgment 2, this case has 
been determined to favour the interpretive statement supported by linguistic 
interpretation. 

 The application of thresholds “activating” certain types of interpretation and the 
default priority assignment to the linguistic interpretation are arguably the result of 
balancing certain values; however, these considerations remain implicit. The PSAC 
stated instead in Judgment 2 that the argument based on negative consequences 
could not be applied because threshold conditions for its application have not been 
met. This technique enabled the court to not use any type of scales for the compari-
son of the strength and justifi cation of competing arguments; even a simple ordinal 
scale was not applied (the PSAC in Judgment 2 implied that Argument 1 had in fact 
no foundation because threshold conditions have not been met). Notably, the avoid-
ance to discuss any scale of comparison of the strength of the arguments was made 
possible due to the strict contradiction between the relevant parts of the competing 
interpretive statements. This reinforced the binary type of reasoning of the court: if 
one of the competing interpretive statements is to be accepted, the second one 
should be rejected,  tertium non datur . 

 As a result, the present case study demonstrates that the balancing of values 
(which does not occur explicitly in the cases) has been represented by a rule-based 
argumentation framework encompassing default rules. The use of this framework 
enabled the PSAC to choose a justifi ed interpretation of a statutory expression with-
out addressing the complicated theoretical problems concerning the presence of 
values behind the statutory expression being analysed. 

 Żurek and Araszkiewicz ( 2013 ) argued that teleological arguments that are used 
in the statutory interpretation in  jus civile  legal systems often have threshold char-
acter: non-satisfaction of certain threshold of realization of a given value enables the 
reasoned to perform restrictive or extensive interpretation. The case analysed in the 
preceding section enables us to generalize this statement: the use of thresholds is 
also used on the meta-level and governs the choice between alternative interpretive 
statements generated by different types of arguments. Although the balancing of 
values is obviously present in the background of using thresholds, this does not have 
to be the case with maximization. The use of the threshold technique shifts the focus 
to  suffi cient  conditions for adoption of a certain argumentative structure but not on 
maximization. It is contingent whether in certain jurisdiction or line of cases 
 thresholds will be set in such way that they will actually lead to maximization of 
certain values. On the contrary, they (arguably) create a suffi cient, reasonable level 
of realization of these values. Furthermore, the concept of proportionality is only 
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implied here and reconstructed from the default preference orderings and the for-
mulation of thresholds that “activate” certain types of arguments. 

 Interestingly enough, the argument schemes discussed above, and the meta- 
argument in particular, have the degree of justifi catory force on their own. In this 
respect, they are to large extent detached from potentially explicable value-based 
framework that may be claimed to back them. Let us also note that it is possible to 
reconstruct different competitive sets of values that could justify the judicial deci-
sions presented in this paper. The threshold-based descriptive model of decision on 
rival interpretation enables us to avoid overly complicated and potentially inconclu-
sive investigations concerning those reconstructed sets of values and arguments 
based on them. At the same time it is worth noting that the use of threshold tech-
nique is not arbitrary. Let us recall that in Judgment 2 the PSAC disregarded the 
argumentation presented in Judgment 1 and justifi ed its conclusions. 

 Regarding inaccuracies of the account presented above, it must be noted that a 
bias resulting from limited illustrative material may be present here. Another pos-
sibly problematic factor is that the transformation of argument schemes into argu-
ment tokens are very domain-dependent (see subpremises of Argument 1 and 2 
above), so the model presented here should be seen as a tool for the description and 
reconstruction of actual judicial argumentation and not as a tool for a development 
of new legal argumentation. The completion of the latter purpose would involve 
gathering a huge database of common-sense reasoning patterns and combining 
them with complicated ontologies 14  designed for certain legal subdomains.  

9.7     Conclusions and Further Research 

 In this paper, the topic of balancing in the context of statutory interpretation was 
discussed. Although the topics of balancing and proportionality have a vast amount 
of literature resources, especially in the context of constitutional review, it has not 
been discussed systematically in the context of comparing the strength of different 
types of interpretive arguments. The paper partially contributes to the topic and 
leads to the following conclusions. 

 First, the problem of legal interpretation may be generally described by the the-
ory of multi-criteria decision-making. The general framework provided by this 
theory enables us to identify crucial features of any developed model of legal inter-
pretation without commitments related to more concrete, or domain-dependent, 
models of legal balancing. 

 Second, the descriptive model of legal interpretation encompasses three layers: 
the formulation of Interpretive Statements, the use of argumentation schemes for the 
production of arguments and the resolution of confl icts between arguments. 

 Third, the analysis of the case study discussed in this paper using the three- 
layered model enabled us to present the structure of legal balancing in the context 

14   For the topic of legal ontologies in AI and Law, cf. Sartor et al. (eds.) ( 2011 ). 
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of statutory interpretation. Instead of an explicit balancing of legally relevant values 
and goals, the court used a technique of thresholds that should be met in order to use 
certain types of arguments (an argument regarding negative consequences in this 
context). If any of these thresholds are not met, interpretive decisions are resolved 
by using a default assignment of preference. It is plausible to claim that both argu-
ment schemes used in statutory interpretation (which form the second layer of the 
model) and the rules used for the resolution of confl icts between competing argu-
ments (the third layer of the model developed in this paper) may be viewed as gen-
eral and defeasible abstractions from the results of balancing background values. As 
such, they contribute to the economy of judicial reasoning and simplify the struc-
tures of knowledge representation used by courts. The use of such approximations 
is also present in common law judicial reasoning when the direct balancing of val-
ues is often substituted in actual judicial wording by collecting factors, or stereo-
typical fact patterns that tend to strengthen the position of the parties in the dispute. 15  
On the other hand, the argument schemes and the threshold meta-arguments dis-
cussed are rather abstract rule constructs that tend not to focus on the circumstances 
of particular cases but on the determination of the meaning of general rules of law. 
Let us note in this connection that rules as generalizations may be over- or underin-
clusive with respect to their underlying justifi cation (Schauer  1991 , 31 ff.). We 
would like to point out that this feature applies not only to the rules of law and legal 
interpretation but also to threshold meta-arguments similar to the one discussed in 
this paper. Consequently, sometimes the result of the application of thresholds may 
be assessed as suboptimal from the point of view of the (underlying) balance of 
values. As a result, certain judicial decisions cannot be explained in terms of the 
balancing of values because the use of threshold arguments may lead to deviation 
from the result that would have been obtained were the court engaged in the explicit 
balancing of values. We contend that there is a huge gap between the application of 
rules by means of subsumption and the weighing of values that may contribute to 
the interpretation of rules and that there are layers of the application of arguments 
based on argument schemes and the application of thresholds, which are not reduc-
ible to the weighing of values. 16  

 We argue that the model used in this paper may serve as a useful tool for further 
clarifi cation and descriptive representation of the process of legal interpretation. 
The model should be tested on a larger corpus of legal cases in order to test the 
assertions of this paper. A different and potentially fruitful perspective for research 
is the comparison of the results obtained by the present model and other formalisms, 
such as the Carneades system developed by Gordon and Walton ( 2006 ). 

15   The topic of factors has ample literature resources in AI and Law research, cf. Ashley ( 1990 ) and 
Aleven ( 1997 ) for important expositions. The topic of substituting value-based arguments by 
factor- based arguments in Case-Based reasoning was discussed in Araszkiewicz ( 2011 ). 
16   Another important issue is the possible disagreement concerning the identifi cation of values and 
the assignment of their relative weight that may accompany agreement concerning the application 
of certain argument schemes and threshold meta-arguments. This possible disagreement may 
explain the eagerness of the courts to refrain from the explicit balancing of values. 
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 As for theoretical issues that are connected with the problems mentioned in this 
contribution, the concept of the burden of argumentation (Gizbert-Studnicki  1990 ) 
should be discussed in the context of analysing the threshold conditions for the 
application of different types of arguments. As noted in the case study, the fact that 
the threshold conditions were not satisfi ed was simply asserted and not justifi ed. 
The concept of the burden of argumentation is useful in classifying statements in the 
process of legal interpretation into statements that may be simply asserted and state-
ments that (according to the views accepted in judiciary practice) should be sup-
ported by argumentation.     
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     Chapter 10   
 An Analysis of Some Juristic Techniques 
for Handling Systematic Defects in the Law 

             Giovanni     Battista     Ratti    

    Abstract     The contribution carries out an analysis of some of the main techniques 
used by legal scholars in order to systematize the law, i.e. to provide it with a sys-
tematic character. In particular, the contribution fi rst reconstructs some of the juris-
tic operations consisting in deriving (deductively or not) implicit norms from 
expressed ones. It then goes on to analyze the operations consisting in reformulating 
a certain set of norms, singling out the “founding” elements of a normative system, 
highlighting the formal and axiological characteristics, and suggesting, if necessary, 
the expulsion, from the normative set, of the norms that do not allow this set to have 
a genuinely systematic nature. Then, the paper carefully examines, in the light of the 
conceptual dichotomy fi rst/second interpretation, the systematizing tools employed 
by jurists in order to create, avoid, or ascertain systematic defects of the law, such as 
normative gaps and inconsistencies. The operations consisting in ordering legal 
materials in light of a set of underlying principles are fi nally examined.  

10.1         Foreword 

    Both in common law and civil law systems alike, academic jurists are said to play a 
basic role in the description and cognition of law. According to a traditional thesis 
of legal positivism, jurists’ main task is to provide a clear and systematic image of 
the law actually in force in a given (subset of a) legal system, at a certain time t 1 . 1  
Thus, the jurists’ perspective is, at the same time, eminently static and partial. 2  

 Jurists – unlike theorists and philosophers of law – do not seem to be interested 
in the legal system considered as a whole; they rather aim to analyze subsets of the 
legal system: private law, criminal law, business law, or even more restricted sets 

        G.    B.     Ratti      (*) 
  Tarello Institute for Legal Philosophy, Department of Law ,  University of Genova , 
  Via Balbi, 30/18 ,  16126   Genoa ,  Italy   
 e-mail: gbratti@unige.it  

1    See Aarnio ( 2011 , pp. 177–184) and Jori ( 1985 , pp. 263 ff.).  
2    See Alchourrón and Bulygin ( 1971 ).  
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such as torts, homicide, the powers of the prime minister, the legislative procedure, 
and so on. 

 As Carlos Alchourrón and Eugenio Bulygin ( 1971 , pp. 68–69) have pointed out, 
“it must be emphasized that the jurist is always concerned with a limited fi eld of 
problems and although every legal problem is studied by some jurist, no jurist can 
take an interest in all the problems at the same time”. 3  

 Moreover, even though jurists are often concerned with the evolution and the 
possible future developments of the topic they are focusing on, their principal pur-
pose is to reconstruct the present state of a given subset: more precisely, the actual 
set of rules and their normative consequences with regard to a specifi ed topic. 

 In order to do so, they usually carry out a plurality of activities that, although 
mixed in everyday practice, conceptual analysis must keep separate. 4     The epistemo-
logical  status  of such activities is rather controversial. In fact, the activities carried 
out by jurists are not, considered as a whole, a mere descriptive (i.e. cognitive) 
enterprise. In the perspective of the analytical legal theory, legal scholarship is com-
monly regarded as a set of “discursive” activities, composed of several operations. 

 In particular, at least 11 typical juristic operations can be singled out 5 :

    1.    Identifi cation of a “relevant” normative problem 6 ;   
   2.    Identifi cation of the legal sentences forming a “sentential basis”;   
   3.    Validation of the sentences which belong to the sentential basis;   
   4.    Interpretation of each of the sentences belonging to the sentential basis (the 

product thereof being a normative basis) 7 ;   
   5.    Argumentation of the interpretations that have been provided;   
   6.    Development of the normative basis, by means of either logical rules of infer-

ence ( stricto sensu  logical development), or of different rules of inference com-
monly used by jurists (e.g.: argument  a simili ), in order to infer implicit norms 
that cannot be derived by the simple interpretation of the sentential basis 8 ;   

   7.    Analysis of some possible defects of the normative basis: in particular, gaps and 
inconsistencies;   

   8.    Conservative reformulation of the normative basis, by means of generalizing 
methods (so called “legal induction”), which allows one to eliminate the pos-
sible redundancies;   

   9.    Removal of inconsistencies;   
   10.    Filling of gaps;   
   11.    Ordering the normative material according to a certain scheme.    

3    Alchourrón and Bulygin ( 1971 , pp. 68–69).  
4    Bulygin ( 1986 ) and Guastini ( 2013   b ).  
5    See Guastini ( 1986 ).  
6    Cf. Alchourrón and Bulygin ( 1971 , ch. I). In a comparative perspective, see Sacco ( 1988 : pp. 48 
ff.).  
7    See Aarnio ( 1977 , pp. 16 ff.); ( 1986 , pp. 161–162); Alchourrón ( 1986 , pp. 172–175).  
8    See Bobbio ( 1994 , ch. XV).  
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  In the following pages, I aim to analyze, in particular detail, the activities consist-
ing in systematizing and ordering a normative basis (operations 7–11), being a nor-
mative basis a set of norms understood as the main product of previous identifying, 
interpretive, and developing operations (1–6). Accordingly, I shall briefl y summa-
rize such hermeneutic and inferential activities in the next two sections, while I shall 
devote the remaining sections to the thorough examination of the strictly system-
atizing tasks, such as the identifi cation and fi lling of gaps and the identifi cation and 
solution of inconsistencies. When examples are needed, I shall refer mainly to the 
Italian legal scholarship, the one I happen to know a little about, but I suspect that 
its  modus operandi  is not very far away from that of legal scholars in other Western 
legal systems.  

10.2     The Identifying and Interpretive Activities 
of Legal Scholarship 

 What jurists are mainly interested in, when carrying out their “expository” task, is 
the determination of the normative qualifi cation of a certain conduct, according to 
the law in force. In such case, it is the set of all the relevant actions that may be 
performed when some circumstances obtain that determines the identifi cation of a 
certain normative problem. If, for instance, a certain jurist wants to determine the 
legal  regime  of the patrimonial assets of cohabiting couples in Italy, she has to single 
out all those normative provisions that, at least at fi rst sight, seem to refer to the dif-
ferent actions which are related to. In other words, if a jurist wants to provide her 
normative problem with a solution, she has to single out all those provisions whose 
propositional contents describes the action or the actions, whose deontic  status  is 
determined by the normative qualifi cation. In so doing, she can follow the order 
imposed on the topic by the lawgiver (if such order exists) or by the courts, or sub-
stitute this order with another one. Indeed, the jurist’s fi rst step is to identify an 
action: the action the normative qualifi cation thereof she is interested in. The second 
step is to fi nd the legal materials (statutory and constitutional, but also judicial and 
doctrinal) which are relevant for the solution of the problem, in the light of previous 
judicial and doctrinal interpretations. 

 The outcome of the operations analyzed so far is the identifi cation of some legal 
sentences, belonging to the legal sources. Put in other words, what jurists do, after 
having approached a particular normative problem and after having identifi ed a spe-
cifi c topic, is to cut out, inside of legislation (typically in civil-law legal systems) or 
case-law (typically in common-law legal systems), or both, “a fi nite set of relevant 
sentences”. 9  

 In civil-law countries, this operation can be reduced to singling out some statu-
tory provisions assumed to be relevant with regard to the solution of the original 

9    Guastini ( 1986 , p. 296).  
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normative question. This happens when, using the same conceptual categories used 
by the legislator in systematizing a certain topic, jurists identify the relevant provi-
sions according to legislative design. 10  

 When a legislative systematization is lacking, jurists may fi nd themselves in 
front of a fragmentary normative discipline, dispersed in many legal documents, 11  
or even in front of an inexistent one. The selection of every relevant sentence can be 
anything but easy with regard to some topic, alternatively either because of the 
modern legal systems enormous amount of legislation and the consequent diffi culty 
of knowing all the relevant sentences, or because of the nearly total lack of legal 
provisions related to some specifi c topics. It must be added, however, that often 
jurists approach a topic in the light of previous identifi cations, carried out by other 
jurists, which make it easier for them to fi nd the relevant legal sources, also in the 
extreme cases of super-abundance or complete lack of legal provisions. 

 The identifi cation of the sentential basis logically involves (and temporally is 
accompanied by) other two important operations: (1) the  prima facie  (or fi rst) inter-
pretation of involved sentences; (2) their formal validation. 

 In the fi rst interpretation phase, often in the light of previous doctrinal analysis, 
jurists identify a language segment as a sentence and ascribe a fi rst tentative mean-
ing to it. 12  This meaning, “fruit of a not pondered comprehension”, seems not to be 
mechanically identifi ed with the product of so-called “literal” interpretation (i.e.: 
with the “literal” meaning). It is rather its current legal meaning, diffused in the 
legal community, on the basis of consolidated scholarly and judicial views. 13  

10    Alchourrón and Bulygin ( 1971 , p. 76): “When the source is legislation, the problem has been 
usually solved in advance (at least in part) by the legislator himself who normally orders the stat-
utes and their contents according to some criterion. This means that he also is engaged in the activ-
ity of systematization. This tendency to legislate in a systematic way has increased remarkably 
since the enactment of the Code Napoleon (the trend towards codifi cation of the law). The charac-
teristic feature of this procedure is that the statutes or the paragraphs of a code are grouped accord-
ing to different topics […] It should be noted that so far as theory is concerned, the legislator who 
draws up a statute is engaged in exactly the same activity as the dogmatic jurist: both are construct-
ing a normative system, although the former is not bound by pre-existing (valid) sentences, but 
chooses them more or less freely”.  
11    Cf. Van Hoecke ( 1986 , p. 219): “D’un pont de vue historique la dogmatique juridique a long-
temps eu comme objectif principal la systématisation d’un droit coutumier et d’une jurisprudence 
fragmentaire et hétérogène. Les grandes codifi cations […] ont d’ailleurs été le travail d’éminants 
jurisconsultes”.  
12    Chiassoni ( 1999a , p. 91): “At the fi rst-interpretation stage, interpreters perform the following 
activities: (a) they identify an object as a sentence, or a string of sentences, in a (to them) familiar 
language; (b) they ascribe to the sentence(s) a fi rst, tentative, meaning – or an array of tentative, 
possible, meanings”.  
13    See Bowers ( 1989 , pp. 49 ff.), who distinguishes “semantic meaning” and “situational meaning”, 
observing about the latter. At p. 52, the author states: “Although the detailed exposition of situa-
tional meaning is complex, involving factors of social background, culture, participants’ knowl-
edge of the world, and the formal status of a text, the basic principles are simple; the effect of an 
utterance is strongly coloured by its “fi eld”, “tenor”, and “mode”. The fi eld of a discourse is the 
social action of which it forms a part, including its subject-matter; its tenor is the set of relation-
ships existing among the participants in the discourse – the social roles and status of speakers, 
hearers and overhearers; the mode of a discourse is its form of expression – spoken, written, for-
mal, informal, private, public, and so on to the details of its actual physical qualities”.  
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 When jurists select a set of the sentences to form a sentential basis, from which 
they will start their exposing enterprise, they make sure that these sentences present 
determined requirements so that they can be considered formally valid or 
applicable. 14  

 To do so, they use some criteria, which “establish what requirements legal sen-
tences must satisfy in order to be valid”. 15  The notion of formal validity is, accord-
ingly, relative to a given set of criteria, which, following Alchourrón and Bulygin’s 
terminology, we can call “criteria of identifi cation”. Criteria of identifi cation con-
sist, roughly, of two classes of rules: (1) rules of admission, which establish the 
conditions for a sentence to be valid; and (2) rules of rejection, which establish the 
conditions under which a sentence, previously valid, is no longer valid. A sentence, 
enacted in accordance with the rules of admission and not eliminated because of a 
rule of rejection, can be chosen as a basic sentence. 

 By “applicable” I mean a norm, the application thereof is prescribed by another 
valid norm. 16  In legal scholarship, it may be (and often is) the case that the norma-
tive systems built-up by jurists are made also (or even eminently) of applicable 
norms: think for example of foreign norms which are to be applied in a jurist’s 
domestic legal system, or moral norms which are applied in decisions bearing on 
ethically sensible issues. 

 We have seen that the prima facie or fi rst interpretation is the juristic operation 
that makes it possible to pass from a set of legal sources to the narrower set of prima 
facie relevant sources, by assigning a fi rst, tentative, meaning to them and identify-
ing their linguistic function. 17  

 Second or all-things-considered interpretation (also dubbed “reinterpretation”) is 
the operation that makes it possible to pass from the (relevant) legal sources to legal 
norms, or, from a slightly different perspective, from a sentential basis to a norma-
tive basis, which constitutes the foundation of all the following juristic operations. 

 The activity of reinterpretation consists in assigning to a certain text a particular 
meaning, which is the “fi nal interpretative response” of the jurist and constitutes the 
fi nal product of a complex exegetic process which is articulated in four phases: (a) 
the evaluation of the results of fi rst interpretation; (b) the enumeration of some (or 
even all) the further interpretive options which may reasonably pursued by the inter-
preter; (c) the choice of one of such options or the creation of a new interpretive 
option; (d) making more precise the content of the chosen interpretation. 18  

14    Alchourrón and Bulygin ( 1971 , pp. 72–73); Guastini ( 1986 ); and Niiniluoto ( 1981 ).  
15    Alchourrón and Bulygin ( 1971 , p. 72).  
16    Applicability, as a consequence, is a concept which is parasitic to that of validity. On applicabil-
ity, see at least Bulygin ( 1982 ) and Rodríguez ( 2014 , pp. 265–270).  
17    It cannot be excluded that only after having carried out one or more reinterpretations, the jurists 
regard as useless, due to an ascription of meaning different from the one carried out prima facie, 
some sentences that she had considered prima facie relevant for the solution of the normative 
problem at hand.  
18    Chiassoni ( 1999b ).  
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 On such an interpretive result (which is the product of reinterpretation), the jurist 
founds her main non-interpretive responses, such as the possible construction of a 
general doctrine (e.g. of sanctions, of contracts, of torts, etc.), the coherentization 
and integration of a normative set, and the subsequent elaboration of a dogmatic 
system. Each of such operations may involve the modifi cation of the normative 
basis and, consequently, the changing (not only of fi rst interpretation, but also) of 
the reinterpretation which is at the foundations of each of them.  

10.3     The Derivation of Implicit Norms 
from a Normative Basis  

 The activities of jurists do not end with the construction of the normative basis. 
Quite the opposite: it is a widespread view that the  main activity  of legal scholars 
consists in logically developing and reformulating the normative bases of the differ-
ent sectors in which the legal order is subdivided, according to criteria of concise 
exposition and systemic elegance. 

 The “empirical” observation of the activities of jurists shows that they complete 
the discourse of legal authorities deriving unexpressed norms, from the expressed 
norms which are assumed to be the meaning-contents of normative provisions. 

 More precisely, seven kinds of unexpressed norms can be singled out, depending 
on the reasoning and/or the premises from which they can be derived 19 :

    (1)    Norms derived from expressed norms by means of deductive reasoning;   
   (2)    Norms derived from expressed norms by means of non-deductive reasoning, 

not expressly allowed/contemplated by positive law;   
   (3)    Norms derived from expressed norms by means of particular rules of inference 

expressly allowed by positive law (e.g. analogy);   
   (4)    Norms derived from expressed norms by means of particular rules of “legal 

logic” (such as the  a contrario  argument or the  a fortiori  argument);   
   (5)    Norms derived from expressed norms by means of (sound or unsound) reason-

ing the premises thereof are made not only of expressed norms, but also of 
doctrinal theses;   

   (6)    Norms derived from expressed norms by means of fi nite induction;   
   (7)    Norms derived from unexpressed norms by means of non-fi nite induction.    

  For the sake of brevity, the analysis of each kind of derived norm cannot be com-
pletely carried out here. Here I shall only touch on them quickly. 

19    See Guastini ( 2013   b , pp. 155–157).  
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10.3.1     Deductively Derived Norms 

 The theory of normative systems claims that, a posteriori, many (if not all) juristic 
arguments can be reconstructed as deductive, often under the condition of making 
implicit premises explicit. 20  However, one can fi nd some clear doctrinal examples of 
deductive reasoning, intended to produce implicit norms (understood as strict logi-
cal consequences of expressed norms). 

 An example of such kind of reasoning is apparent in the case of vicarious liabil-
ity for culpable conduct of the employee within the Italian legal system; this, 
according to legal scholars, is not limited to the specifi ed work duties of the 
employee, but reaches out to voluntary conducts of the employee exceeding his 
specifi c work incumbencies 21 :

  The liability for the negligence of the employee is not limited to the execution of the task 
specifi cally entrusted to him, but extends to deviations from the activities specifi cally 
ordered, and completion of related operations that the employee has voluntarily undertaken. 
Thus, if a skilled worker, sent by a company that supplies electricity to install a meter at a 
private place carries out, beyond the scope of his duties, the testing of the electrical power 
alimented by the meter he put in place, and, during this testing, negligently causes injury, 
his employer responds for damages. 

   Such kind of reasoning can be formalized as follows 22 :

   [1]  ∀ →( )x D ORxx
 
  23   

  [2] Da 
    
      [3] ORa    

 Indeed, the conclusion (the employer’s obligation to compensate the damages) 
necessarily follows from the premises (the norm [1] and the statement [2] which 
describes the employee’s damage): this is so-called deontic modus ponens. Observe 
that, in the passage under scrutiny, so-called “logical enrichment” is also applied. 24  
If there is a damage caused by the employee, there must be a compensation granted 
by the employer, both in the case that the damage is caused by the employee in car-
rying out her “ordinary” tasks (let’s symbolize them by “I”) and in the case it is 
caused by the employee in carrying out “extraordinary” tasks he has voluntarily 
undertaken (symbolized by “L”). 

20    Alchourrón and Bulygin ( 1971 ), Navarro and Rodríguez ( 2014 ).  
21    Trimarchi ( 1961 , p. 159). Translation from Italian, here and elsewhere, is mine.  
22    “D” is for “damages”, “R” is for “responding for damages”.  
23    Which reads: “If there is damage caused by the employee, then the employer is obliged to restore 
it”.  
24    Logical enrichment is the rule according to which if a certain proposition  p  is a suffi cient condi-
tion of another proposition  q , no matter how many proposition we add to  p , in case  p  is instantiated, 
 q  will continue on following from  p  anyway. In symbols: “(p → q) → (p & r → q)”.  
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 In symbols:

   [1′]  ∀ ∨ ∨…( )( )x Dx Nx& Ix Lx ORx→
 
   

  [2′]  Da La Na& Ia ∨ ∨…( )  
  

    
      [3] ORa    

 The identifi cation of new  relevant  properties does not alter the nature of reason-
ing, provided that the normative basis is enlarged in order to contain further norms 
from which one can derive such properties: i.e. provided that implicit exceptions are 
made explicit. If relevance of properties is only recognized implicitly, then what we 
have is a case of enthymematic reasoning. 

 A relevant property, ruling out enrichment (or, from a slightly different perspec-
tive, calling for the revision of the premises) in the case at hand, is found in the 
following lines 25 :

  An employee may carry out, at times, without the employer knowing, a task that was up to 
another employee. If damages arise therefrom, in order to determine whether this is within 
the risk of the enterprise, one should consider the greater or lesser affi nity between the 
duties of the employee and the specifi c activities carried out by him, and the extent to which 
the performance of the enterprise activities may be divided into branches, offi ces, and 
factories. 

   According to Trimarchi (who “introduces” this norm into the Italian legal sys-
tem, inspired by the U.S.  Restatement of the Law of Agency ), 26  when an employee 
undertakes an activity which is up to another employee, without having the skills, 
exceeding his competences, and without the employer knowing (let’s symbolize by 
“M” this set of circumstances), the employer does not respond for damages. In 
symbols:

   [4]  ∀ ( ) →x xD Mx ~ ORx&
 
     

 In the passages we have quoted, Trimarchi enlarges the normative basis of vicari-
ous liability of the employer, fi rst reconstructing norm [1] regarding the liability for 
the employee’s conduct, and then identifying the properties which rules out the 
application of such a norm, or more precisely rules out “logical enrichment” regard-
ing [1] in a certain context – as it happens in [4]. However, it is manifest that if one 
wants to avoid inconsistencies within the system, the normative basis must be 
reconfi gured as follows:

   [1″]  ∀ ( ) →x Dx& ~ Mx ORx
 
   

  [4]  ∀ ( ) →x Dx& ~Mx ORx
 
     

25    Trimarchi ( 1961 , pp. 159–160).  
26    This norm is considered in force within the Italian legal order due to its implicit derivation from 
the principle of liability based on (direct or indirect) negligence of the employer: here we have a 
fi rst example of non-deductive reasoning.  
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 Indeed, deductively developed, such a normative basis constitutes a complete 
and consistent normative system. 27   

10.3.2     Other Kinds of Derived Norms 

 From the point of view of the “empirical” analysis of juristic reasoning, it can be 
observed that jurists carry out many kinds of reasoning which are not deductive in 
nature. 

 According to a widespread opinion among jurists, deductive reasoning is insuf-
fi cient to reconstruct the conceptual content of a legal system. This is due, among 
other things, to the important fact that the law itself admits, in addition to deductive 
reasoning, also other types of reasoning. 28  As is known, it may be the case that a 
legal order admits (and in certain cases even requires) that legal offi cials, jurists and 
lawyers reason in a non-deductive way (e.g. analogically). 

 In addition to this, there is a widespread view among jurists, according to which 
legal scholars cannot confi ne themselves to deductively developing a set of norms 
(unless they want to build a merely “tautological” science) but should instead “sys-
tematize” legal materials, which, at fi rst, often appear under the forms of an unor-
dered set of normative provisions. 29  Therefore, it is common for jurists to derive 
norms from legal materials by means of logically unsound reasoning. 

 From the point of view of rational reconstruction, it is possible to distinguish the 
procedures used by jurists to develop legal requirements, at least between: (1) argu-
ments expressly based on specifi c provisions of law; (2) arguments that have no 
explicit recognition in the law, but which are implicitly required by the law; and 
(3) arguments, not expressly provided or implicitly required by law, but developed 
by legal scholarship. 

27    Of course, the system at hand is made complete by what we can call “the norm of closure of 
liability” ([NCL] ~Dx → ~ORx), which is implicit in Trimarchi’s discourse and is generally recog-
nized by legal scholarship. 

 [1″] Dx & ~Mx → ORx  [4] Dx & Mx → ~ORx  [NCR] ~Dx → ~ORx 
 Dx & Mx  ~ORx 
 Dx & ~Mx  ORx 
 ~Dx & Mx  ~ORx 
 ~Dx & ~Mx  ~ORx 

28       Guastini ( 2013a ): 134–135.  
29    Trimarchi ( 1961 , p. 6): “With the only tool of formal logic one can infer from legal norms noth-
ing more than what it is expressed by them, since formal deduction is tautological. To go further, 
to solve the problems that the legislature did not contemplate, or did not solve, often with the stated 
purpose of entrusting the solution to judges, it is necessary to study the functions that can be 
regarded as pertaining to the norms, by adequately coordinating and developing them”.  
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 Some qualifi cations are in order here.

    (1)    The fi rst category contains those arguments, specifi cally productive or integra-
tive of the law (such as analogy in the Italian legal order, or the variety of inte-
grative arguments allowed by the fi rst section of the Swiss Civil Code 30 ), which 
have their foundations in legal provisions. 

 Although these arguments are generally deemed to be invalid from a logical 
point of view, there is no doubt that they are more than “sound” from a legal 
point of view, since they are allowed, if not imposed (at least in some cases), by 
law itself.   

   (2)    The second category includes those kinds of reasoning that, though not being 
expressly recognized by the law, are implicitly required by the law in order to 
regard it as a complete and consistent whole. In particular, the judges, who are 
the addressees of a general prohibition of denial of justice and of the obligation 
of justifying their decisions on the basis of pre-existing legal norms, cannot but 
conceive the law as a complete and consistent normative set, 31  otherwise they 
could not judge or could not base their decisions on legally valid norms. Well, 
all the (logically unsound) procedures which, from time to time, the judges (and 
jurists) use to reach a solution for an unqualifi ed case or a inconsistently quali-
fi ed case, are admitted in so far as law requires the court to resolve any dispute 
whatsoever. In other words, there are situations where the only existing option 
for the judge of deciding a case on a legal basis consists in using arguments, not 
explicitly provided by the law, which allow one to fi ll in a normative gap or to 
solve an antinomy. These arguments usually make use of positive norms to cre-
ate other norms. A paradigmatic example of such kind of arguments is the  a 
contrario  argument in its productive function ( Expressio unius est exclusio 
alterius ).   

   (3)    Finally, there are procedures that are used to produce unexpressed norms, which 
are neither provided for, nor implicitly required by the law, but are grounded on 
extra-legal elements, and especially on the ideological theses defended (often 
surreptitiously) by legal scholars. For instance, jurists interpret constitutional 
provisions in a “dissociative” way, in order to distinguish cases that were not 
differentiated by the lawgiver. 32      

 We have just seen that jurists often use different rules of inference to reach, on 
several occasions, diverging results. It is even more common, though, that they 
change the premises of their reasoning (rather than the rules of inference), by add-
ing to positive norms non-positive premises derived by legal scholarship. 

30    Section 1 of the Swiss Civil Code provides: “1. The law applies according to its wording or 
interpretation to all legal questions for which it contains a provision. 2. In the absence of a provi-
sion, the court shall decide in accordance with customary law and, in the absence of customary law, 
in accordance with the rule that it would make as legislator. 3. In doing so, the court shall follow 
established doctrine and case law”.  
31    Alchourrón ( 2012 , pp. 40–44).  
32    Parodi ( 1996 , pp. 102 ff.).  
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 As a consequence, the development of the normative basis can be carried out, not 
only by changing the rules of inference (as we have explained so far), but also (and 
even more frequently) by  adding “non-positive” premises of different kinds . 
Unluckily, this feature of the logical development of a normative basis has seldom 
been taken into account in relevant literature. 33  

 In addition to specifi c dogmatic theses elaborated by jurists, the discourse of 
legal scholarship is full of conceptual theories, which are not only used to “inte-
grate” the discourse of normative authorities, but are likely to affect the interpreta-
tion of the relevant statutory provisions and the normative consequences which can 
be derived from them. 

 Examples are legion. It suffi ces here to record just one of them, concerning the 
“legal nature” of pre-contractual responsibility in the Italian legal system, where 
section 1337 of the Italian Civil Code 34  has been interpreted, alternatively, as bear-
ing upon an offense tort or as a responsibility of a contractual nature. The former 
thesis has been propounded on the basis of the theory according to which interest 
protected in terms of pre-contractual liability is that of freedom of contract. The lat-
ter thesis has been defended by arguing mainly that “the responsibility is of a con-
tractual kind, on the assumption that torts would require violation of absolute rights, 
while those at play in negotiations are of a relative nature”. 35  

 Another major operation carried out by legal scholarship is so-called “legal 
induction”, which consists roughly in deriving principles from specifi c rules. In 
other words, it consists in “summing up” a large number of rules, which have 
aspects in common, by means of one or more general principles. The logical nature 
of this process is controversial. Some authors hold that it has a deductive nature, 
whereas others believe it is a genuine inductive process. 

 For Alchourrón and Bulygin ( 1971 , pp. 78–84), for instance, in reformulating 
several norms (which have at least one common element) into a more general norms 
containing such a common element and normatively equivalent to the original 
norms, the inferential nature of the procedure is ensured by the fact that the number 
of norms is fi nite (and that the conclusion necessarily follows from the premises). 
From the norms N 1  (Dx & Ix → OR); N 2 : (Dx & Lx → OR); N 3 : (Dx & Sx → OR) 
one can surely infer the norm (Dx → OR). It is a strictly deductive inference, since 
the transition from more detailed norms to the more general rule is a strict inference, 
and not merely a “probable” one. 

 It should, however, be noted that, in addition to N1, N2, N3, one can derive from 
N4, by means of enrichment, many other norms, which were not previously belong-
ing to the legal order. This evidently shows that the argument according to which 
legal induction is not a creative process can be maintained in so far as the context 
(i.e. the normative system in which the induction is carried out) does not change. 

33    But see Guastini  (2011 , pp. 155–163) and ( 2013   b ).  
34    Section 1337 of the Italian Civil Code provides: “The parties, in negotiating and forming the 
contract, must act in good faith”.  
35    Musy ( 1997 , p. 400).  
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 A view which runs counter to that of Alchourrón and Bulygin is defended by 
Jori, who holds that “any group of norms that have something in common can be 
used to ‘induce’ an infi nite number of principles, that justify them (for example, by 
varying the level of generality at which ‘induction’ is stopped): from each of these 
different principles, then, it will also be possible to deduce the correct set of original 
norms”. 36  

 At any rate, one can fi nd in legal scholarship examples of both deductive gener-
alization ( à la  Alchourrón e Bulygin) as well as examples of strictly inductive gen-
eralization ( à la  Jori). 

 An example of the fi rst kind of generalization is derivation of the so-called “prin-
ciple of safety and health of the workers in working places”, which is drawn from 
several provisions of the Italian legal system, such as sections 2, 32, 35, 41 of the 
Constitution, and section 2084 of the Italian Civil Code, as well as from many pro-
visions of the legislative decree N. 626/1994. Generalization seems to be deductive 
in the case at hand, since given those premises (i.e. that specifi c meaning-attribution 
to that sentential basis) one cannot but derive such a principle (and there are no other 
norms of labor law which put such a principle into doubt). 37  

 By contrast, an example of a principle extracted by means of a genuine inductive 
generalization is given by the principle of strict liability for enterprise risk. 38  Such a 
principle may be inferred, although not in an uncontroversial way, from some of the 
norms regarding torts. However, there are many other norms which justify the oppo-
site principle, according to which the employer only responds in case of negligence. 
It is clear that also in this case the induction of the principle of strict liability is a 
“fi nite” one. But such fi niteness is always capable of being jeopardized by adding 
new norms to the normative basis. As a consequence, its results are merely, as it 
were, “probabilistic”.   

10.4     Reformulation and Choices Among Alternative 
Normative Systems 

 Legal principles – often the product of the “inductive” activities we have just ana-
lyzed – play a twofold “systematic” role: (1) on the one hand, they constitute the 
ultimate “axiomatic basis” of a certain system of norms; (2) on the other hand, they 
justify the norms of the system, in that they are the axiological foundations of such 
norms. From combining such two functions, one can infer the distinction between 
“justifying” axiomatic bases and “non-justifying” axiomatic bases and observe that, 
generally, jurists prefer the former over the latter. 

36    Jori ( 1985 , pp. 320–321).  
37    Cf. Minale Costa ( 2004 , pp. 206 ff.).  
38    Cf. Trimarchi ( 1961 , pp. 1–6).  
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 According to this view, principles are the elements which are capable of making 
a certain normative set consistent, complete, and axiologically coherent. 39  This 
would be for the following reasons. First, a principle is often (if not always) “in 
 collision” with (at least) another principle, so that by introducing a preferential 
ordering among principles one can order the whole normative set (in other words, 
by making consistent the set of the axioms one makes consistent the theorems too). 
Secondly, a principle allows one to infer other norms in addition to those from 
which it was derived (i.e. the completeness of the axioms warrants the completeness 
of the theorems). Finally, it is a widespread view that principles allow one to reduce 
a certain normative set to its ultimate values, highlighting its possible axiological 
defects and disharmonies. In the example above, the principle of strict liability, 
inferable from some of the norms on torts, was in confl ict with other norms of the 
same fi eld, from which it was possible to induce the principle of negligence or fault 
liability: in lieu of a unique system of liability for enterprise risk, legal scholarship 
has produced two, each of which may be traced back to a different principle. 

 The reformulation of the system makes it possible to single out the “founding” 
elements of a normative system, highlighting the formal and axiological character-
istics, and suggesting, if necessary, the expulsion, from the normative set, of the 
norms that do not allow this set to have a genuinely systematic nature. 

 In particular, such a reformulation makes it possible to reconstruct a normative 
system as a deductive set, from which all the consequences can be derived by deduc-
tion. In other words, if it is true that before the reformulation, a normative set may 
have gaps and contradictions, as well as axiological disharmonies, it is also true 
that, after that the reformulation took place, it is easier to connect the normative set 
to the systematic characters of which the law is predicated. 

 This can be demonstrated, by formalizing the Italian regulations on strict liability 
for enterprise risk which were mentioned previously. 

 In “axiomatic” terms, the system of torts in Italian legal scholarship is formed by 
the two following principles, each of which is (supposedly) derivable from some 
provisions of the civil code:

   [1]  ∀ →( )x Dx ORx
 
     

 Which means “For any  x , if  x  is a damage, then it is obligatory to redress it”; and

   [5]  ∀ →( )x Dx F& ~ ~x ORx
 
     

 This means “For any  x , if  x  is a faultless damage, then it is not obligatory to 
redress it”. This is tantamount to the usual slogan in Italian legal scholarship “No 
liability without fault”. 

39    See Ratti ( 2014 ).  
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 Clearly, this set of norms is inconsistent, to the extent that [1] connects “Dx & 
~Fx” to the contrary solution to the one connected by [5] to the same case. 40  If one 
rephrases [5] in the sense that it includes negligence or fault in its formulation, one 
can clearly grasp that, for the principle at hand, it is irrelevant whether there is fault 
or not:

   [6]  ∀ ∨( )( ) →x Dx F F& ~x x ORx
 
     

 In this sense, [6] is a happy formulation of the principle of strict liability, since 
one can derive from it – as well as [1] – both the norm “Dx & Fx → ORx” and the 
norm “Dx & ~Fx → ORx”. 

 There is no way of making the system of torts consistent, if not by “repealing” 
one of these two general norms. In order to make such a system consistent, one must 
reject those norms from which the principle of fault liability can be derived or rein-
terpret the provisions from which such norms are derived. By contrast, if one wants 
to make consistent the system of fault liability, then one has to reject those norms 
from which the principle of strict liability is derived: what can be done also by rein-
terpreting the provisions from which it is extracted. 

 The reformulation of the system makes it possible to understand more clearly the 
choice between two alternative sets which have as their basic principles the stan-
dards we have just mentioned.  

10.5     The Formal Features of the Normative Basis 

 In the formal analysis of the formal defects of normative systems, commonly an 
abstraction is made regarding interpretive questions. If one removes such an abstrac-
tion, one can notice that the formal properties of a system depend, to a great extent, 
on the ascription of meaning to the provisions which constitute the sentential basis 
identifi ed by the jurist. 

40    The normative system can be developed as follows (taking into account the fact that this system 
also contains what we have called the “norm of closure of liability”): [NCL] ~Dx → ~ORx): 

 Cases/Norms  [1] Dx → ORx  [5] Dx & ~ Fx → ~ORx  [NCL] ~Dx → ~ORx 
 Dx & Fx  OR 
 Dx & ~Fx  OR  ~ORx 
 ~Dx & Fx  ~ORx 
 ~Dx & ~Fx  ~ORx 

   To make the system consistent, one has to eliminate one of the two inconsistent norms. The 
elimination of each of the two norms brings about two alternative systems: the system of liability 
based on negligence and the system of strict liability. 
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 In an interesting case discussed before the European Court of Justice (ECJ), 41  the 
relationship of priority between two Directives was debated. The fi rst one was the 
 Doorstep Selling Directive , the second one was the  Consumer Credit Directive . 
Both directives provided two incompatible solutions for the same generic case, i.e. 
the right to cancel a consumer’s loan secured by charge. While the  Consumer Credit 
Directive  did not allow for such a cancellation (providing, at section 2.1(a), the 
exclusion of the applicability of the Directive to such a case), 42  the  Doorstep Selling 
Directive  recognized it, within certain limits, at section 5.1. Finding itself in front of 
such an antinomy, the Court (re)interpreted section 2.1 of the  Consumer Credit 
Directive  as not applicable to the case at hand. 43  

 Interpretation is, inter alia, the operation by means of which the jurist (or the 
judge) builds up a normative basis, starting from a sentential basis. Once having 
selected, more or less discretionally, the provisions composing the sentential basis, 
the jurist deals with the possible semantic options which it admits in order to build 
up a normative basis. 

 Indeed, in this passage from the sentential basis to the normative basis, the jurist 
makes choices that will have repercussions on the formal properties of the norma-
tive set. She can interpret provisions, in fact, so that gaps or antinomies are pro-
duced or ruled out. 44  

 The system of liability based on negligence must be reformulated as follows (the addition of 
[7], of course, is required by the expulsion of [1], which provided that a compensation was due in 
the case “Dx & ~Fx”): 

 Cases/Norms  [7] Dx & Fx → ORx  [5] Dx & ~Fx → ~ORx  [NCL] ~Dx → ~ORx 
 Dx & Fx  ORx 
 Dx & ~Fx  ~ORx 
 ~Dx & Fx  ~ORx 
 ~Dx & ~Fx  ~ORx 

   The system of strict liability should be so reformulated: 

 Casi/Norme  [1] Dx → ORx  [NCR] ~Dx → ~ORx 
 D  OR 
 ~D  ~ORx 

41       ECJ,  Heininger and another v. Bayerische Hypo und Vereinsbank AG , January 24, 2002, 9945, in 
“All England Law Reports”, 2004, European Cases, pp. 1 ff.  
42    Section 2.1 (a) provides that: “This Directive shall not apply to: (a) credit agreements or agree-
ments promising to grant credit: – intended primarily for the purpose of acquiring or retaining 
property rights in land or in an existing or projected building”.  
43    ECJ,  Heininger and another v. Bayerische Hypo und Vereinsbank AG , p. 11: “To inquire as to a 
relationship of precedence between the two directives presupposes that they both apply to the case. 
But that is not the position”.  
44    Guastini ( 2004 , pp. 231–237, 248–249).  
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 It is important to recall here the distinction, previously introduced, between fi rst 
and second interpretation. First interpretation is the operation by means of which 
jurists, dealing with some of the sentences of the legal sources, attach a fi rst, tenta-
tive, meaning – which usually consists in what is called “current legal meaning”, i.e. 
the meaning which is widespread within the legal community, on the basis of settled 
doctrinal and judicial theses. 

 In approaching a certain set of legal materials, the jurists use some doctrinal or 
judicial theses, which lead them to spot some formal features which we can call 
prima facie, in analogy to the interpretation which produces them. Such formal 
features are then re-elaborated during the process of reinterpretation, so that it is 
possible to maintain that a fi rst “systematization” is carried out at the interpretive 
level. 

 Such systematization responds to the regulative ideal that law, as a product of 
doctrinal interpretation,  must  have a systematic nature. However, if law must have a 
systematic nature, and if jurists may carry out several operations on pre-interpreted 
materials, then a more detailed analysis of such operations is needed in order to 
reconstruct the methods by means of which such a nature is attributed or denied. In 
the next section, we shall deal with the operations which are used to deny or assert 
that law is incomplete, while in the following sections we shall examine those oper-
ations which are designed to affi rm or deny that law is inconsistent.  

10.6     The Identifi cation of Gaps 

 The traditional account of normative gaps understand them as “data of experience”, 
which jurists cannot but ascertain. 45  

 This is not the case: on the one hand, expressed norms are the product of a com-
plex interpretive process, which in any of its phases involves interpretive choices 
and is infl uenced, at every step, by dogmatic theses. On the other hand, unexpressed 
norms are derived from expressed norms by means of a variety of inferential ways, 
the choice among which is also infl uenced by doctrinal theses regarding interpreta-
tion and logical development. 

 Hence, if norms are the product of such a complex interpretive and “expansive” 
process, and gaps are regarded as the lack of a norm, the presence or the absence of 
a gap in a certain normative system depends upon a series of  lato sensu  interpretive, 
constructive, and systematizing operations carried out by jurists. 

 In facing the problem of gaps, then, it is important to call to mind some basic 
concepts, such as those of:

    (1)    “Normative provision”, by which we understand any sentence of the legal 
sources;   

45    Chiassoni ( 2001 , p. 45).  
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   (2)    “Expressed norm”, by which we understand the meaning-content of a certain 
normative provision, assigned to it by an act of interpretation (i.e. 
meaning-ascription)   

   (3)    “Unexpressed norm”, by which we understand a norm derived, by means of 
several kinds of inferences, from an expressed norm.     

 Moreover, it will be useful to remind the distinction between fi rst (or prima facie) 
interpretation and second interpretation (or reinterpretation), understanding the for-
mer as an attribution of a tentative meaning, product of a fi rst “intuitive” approach 
to the sources to be interpreted, and the latter as the fi nal meaning, product of a 
“all- things-considered” investigation on the elements which are relevant for attach-
ing a certain set of meanings to a certain sentential basis. 

 The distinction between fi rst and second interpretation makes it possible to refi ne 
the conceptual analysis of the operations carried out by jurists in order to “ascer-
tain” the incompleteness of a certain system of norms. 

 As we have noticed, interpretation may rule out or create gaps, but it cannot fi ll 
them up: the fi lling-up of gaps is something which occurs when interpretation has 
already been carried out. 46  

 But it is also true that, in jurists’ works, the cases in which a gap is expressly 
admitted are relatively rare. The construction of normative materials usually is car-
ried out in a way that it gives the impression that the law is always complete, at least 
in the sense that it contains no implicit gap. 47  In other words, the jurist, when recog-
nizing an explicit gap regarding a certain system, tends not to admit that the law 
does not provide any solution at all for a certain generic case. There is always the 
possibility, for instance, that a principle can be developed in a way that it allows one 
to fi nd a solution for such a case, or that the analogical application of a norm, prima 
facie not taken into consideration, can provide the normative problem with a solu-
tion regarded as satisfactory or reasonable by the jurist. 

 Let us consider the following example. In order to avoid responsibility, some 
enterprises assign some risky activities to other enterprises (so-called “satellite 
enterprises”), which are often constituted with small capitals, and hence are barely 
capable of bearing the economic burden of repairing damages. On a fi rst interpreta-
tion, Italian law provides nothing on the joint responsibility of both enterprises. 
Only the enterprise which materially carries out the activity (i.e. “the satellite enter-
prise”) ought to restore the damaged subjects. Obviously, this involves some great 
diffi culties regarding the safeguard of damaged people and the distribution of the 
risk in carrying out the dangerous activity: there is indeed a high probability that the 

46    Cf. Guastini ( 2013b ).  
47    Here I am referring to the interesting distinction between explicit and implicit gaps provided by 
Chiassoni ( 2001 , p. 46). By the phrase “explicit gap” Chiassoni means the lack, in relation to a 
certain set of legal materials LM and a normative question Q, of an explicit norm which provides 
for the legally relevant case C. By the phrase “implicit gap” he means the lack, in relation to a 
certain set of legal materials LM and a normative question Q, of an implicit norm which provides 
for the legally relevant case C.  
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damaged subject will be unable to receive compensation. In order to avoid such an 
undesired effect and fi ll up the gap regarding the responsibility of the contractors, 
Italian jurists have analogically extended, to the case at hand, section 2049 of the 
Italian Civil Code (which provides that “The owners and the clients are responsible 
for damages caused by the unlawful acts of their workers and clerks in the perfor-
mance of duties to which they are put”), and so regarded the contractor enterprise 
liable for damages (of course, jointly with the contracting “satellite enterprise”). 48  

 The identifi cation of a gap is only the last, possible, stage of a composite recon-
structive process. More precisely, one can distinguish at least six operations carried 
out by jurists in order to prevent or create gaps, and that allow the jurist, respec-
tively, to avoid or carry out the integration of a certain normative micro-system 49 : 
(1) prima facie negative ascertainment, (2) prima facie positive ascertainment, (3) 
creation, (4) prevention, (5) pondered weak ascertainment, and (6) pondered strong 
ascertainment. 

 Some qualifi cations are in order here.

    (1)    Prima facie negative ascertainment consists in denying, at the stage of fi rst 
interpretation, and on the basis of legal scholarship’s common opinion (if any), 
the existence of a gap regarding a certain conduct. This kind of ascertainment 
depends on the selection of legal materials, on the interpretation of such materi-
als, and on the rules of inference used by the jurist in developing the content of 
such a normative set. In many cases, this negative ascertainment is implicit in 
the argument of the jurist. However, it happens sometimes that it is made 
explicit, mostly when considering scholars’ disagreements on the “gappiness” 
of a case, the evolution of a certain set of legal regulations, or judicial attempts 
to fi ll in a pre-existing gap.   

   (2)    Prima facie positive ascertainment consists in affi rming, at the stage of fi rst 
interpretation, and on the basis of legal scholarship’s common opinion (if any), 
the existence of a normative gap regarding a certain conduct.     

 In other words, the jurist approaches a certain normative system, according to the 
most widespread interpretive and doctrinal theses, regarding it as a gappy system, 
which does not connect any normative solution to a generic case. This happens 
often, since the systems built-up by different jurists for different aims hardly over-
lap. This is to say that a certain jurist singles out a specifi c set of provisions and 
extracts from it a certain normative system which is considered, in ordinary doctri-
nal reconstruction, as incomplete. However, it is often the case that, subsequently, 
the gap is fi lled-up by different legal scholars in diverging ways. 

 For instance, by denying that section 156.1 of the Italian Civil Code 50  – providing 
on the maintenance of separated spouses – can be extensively or analogically 

48    Bessone ( 1987 , pp. 354–355).  
49    Chiassoni ( 1999c , pp. 294 ff.), ( 2007 , pp. 203 ff.).  
50    Section 156.1 of the Italian Civil Code provides that “In pronouncing the separation, the judge 
provides that the spouse, to whom the separation cannot be charged, is entitled to receive what is 
necessary for his or her maintenance, if he or she does not have adequate incomes of his or her 
own”.  
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applied, one creates a gap regarding the case of maintenance of the former unmar-
ried partner. Since this is the common view among Italian scholars, the positive 
ascertainment is the “natural move” in order to begin the reconstruction of the nor-
mative system bearing upon the obligations of unmarried partners after they split up. 

 When the jurists carries out a negative ascertainment, and so denies the existence 
of a gap within the portion of a legal system she takes into consideration, she can 
confi rm or reject, at the stage of second interpretation, the result of her fi rst ascer-
tainment. In the former case (i.e. confi rmation), the system the system will conform, 
from the very beginning, to the ideal of completeness that usually guides the activi-
ties of scholars. In the latter case (i.e. rejection), she creates a gap probably in order 
to fi ll it up later on, and so modifi es the normative system (by adding new materials, 
by changing the interpretations of the legal materials previously identifi ed, or by 
admitting new rules of inference).

    (3)    There is creation of a gap when the jurist, at the second interpretation stage, 
creates a gap which  did not exist  at the fi rst interpretation stage. For instance, 
this is the case of those who defend the view that section 48 of the Italian 
Constitution contains a gap regarding the right to vote of foreign people, 
whereas the most common reading (the “current legal reading”) is that foreign 
people have no right to vote in Italy (except for resident UE citizens in admin-
istrative elections).   

   (4)    There is prevention of a gap when the jurist cancels, at the second interpretation 
stage, a gap which existed at the fi rst interpretation stage. According to Italian 
legal scholarship, for instance, there is no rule which, prima facie, provides 
strict liability for assuming the risk upon those who carry out a dangerous activ-
ity. 51  However, a different reading of section 2050 of the Civil Code makes it 
possible to fi ll up this gap and to eliminate the relevance of negligence. This is 
made clear by the following passage 52 :    

  Is it possible to say that there are no rules of the [Italian] Civil Code in which cases of strict 
liability are identifi able? […] At a fi rst reading of the rules, only two of them seem 
designed to regulate forms of faultless liability [ie: section 2049 and 2054 of the Civil 
Code]. However, if one deepens the analysis of the other rules where, in various ways, a 
 relative  presumption of fault is introduced, and therefore the opportunity to offer discharg-
ing evidence is given to the responsible person, it is easy to identify other rules of strict 
liability. The formulas from time to time endeavored to indicate the content of discharging 
evidence (according to section 2050, the responsible must prove that “[she has] taken all 
the appropriate measures to avoid the damage” […]) are in fact many expressions of direc-
tives of strict liability. 

     (5)    We are in front of a weak ascertainment when the jurist  does not  cancel, at the 
second interpretation stage, a gap which existed at the fi rst interpretation stage, 
even though it was argumentatively easy to do so.    

51    According to the theory of normative systems, the qualifi cation of fi ner cases does not reach less 
fi ne cases. It is not possible to infer from the norm “(Dx & Fx) → ORx” the other norm “Dx → 
ORx”. The case consisting in damages, but not also in the negligence of the liable person (a case 
which corresponds, roughly, to the case of strict liability) lacks any normative solution.  
52    Bessone ( 1987 , pp. 351–352).  
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  Going back to an example we used before: a weak ascertainment of a gap is 
made by someone who, approaching section 48 of the Italian Constitution, reads it, 
at fi rst, as expressing a incomplete set of norms regarding the vote of foreign people 
in Italy, and, at a later stage,  does not  fi ll in such a gap, though she could easily do 
it by means of the a contrario canon “Expressio unius est exclusio alterius”.

    (6)    We are in front of a strong ascertainment when the jurist confi rms the existence 
of a gap, already identifi ed by fi rst interpretation, since it is diffi cult, if not 
hardly possible, to justify another interpretive result. 53     

  This happens for example in the case of the recovery of damages for infringe-
ment of the right to privacy when the fact is not a criminal offense. The Italian 
scholar Cosimo Mazzoni observes 54 :

  The protection of the right to privacy requires that the legal system has a serious impedi-
ment in the lack of compensability of the damages that do not have a patrimonial character, 
established by section 2059 of the [Italian] Civil Code. The matter of confi dentiality is 
among those most affected by the inadequacy of the rule, which now several parties have 
urged to review, or even to repeal. The damage caused by the violation of the right to pri-
vacy is mostly a damage of a moral nature, such as pain, discomfort, embarrassment, irrita-
tion, anger, hurt on the injured party because of the means used in the aggression of her own 
sphere of intimacy and for the dissemination of news or pictures offered to the curiosity of 
the public. Legal scholars have begun to use the phrase  existential damage . Well, unlike 
what happens in other countries, and in particular in the Anglo-Saxon systems, where this 
type of damage does not differ for the purposes of recoverability from the damage of a 
patrimonial nature, in our country it is recognized to it a very limited scope of protection: 
in particular, the damage is compensable according to the criteria of the fi nancial loss only 
when the action constitutes a crime, according to the rule laid down by section 185 of the 
Criminal Code. 

   In all those situations where we are in the presence of a gap (whether it is the 
result of creation or ascertainment), there is the need to integrate the law, if we want 
to confer to it the formal feature of completeness. Now, the legal gap regarding the 
right to privacy has generally been fi lled by means of a variety of techniques, by 
jurists and judges, who in doing so mainly referred to section 32 of the Italian 
Constitution.  

10.7     The Identifi cation of Inconsistencies 

 The notions we have just sketched with regard to legal gaps can be profi tably used, 
 mutatis mutandis , in relation to the analysis of the doctrinal operations prior to the 
possible solution of inconsistencies. We have to distinguish, in this case too, six 

53    Chiassoni ( 1999c , p. 295).  
54    Mazzoni ( 2003 , p. 71).  
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different operations 55    : (1) prima facie negative ascertainment, (2) prima facie 
 positive ascertainment, (3) creation, (4) prevention, (5) weak ascertainment, and 
(6) strong ascertainment. 

 Let me elaborate.

    (1)    Prima facie negative ascertainment consists in denying that two sentences 
belonging to the same micro-system, understood in their literal meaning or cur-
rent legal meaning, express two (partially or totally) incompatible norms. 56     This 
kind of ascertainment is usually an implicit one.   

   (2)    Prima facie positive ascertainment consists in affi rming, at the stage of fi rst 
interpretation, and on the basis of legal scholarship’s common opinion (if any), 
the existence of a situation of incompatibility between two norms derived from 
the same sentential basis. In other words, the jurist approaches a certain norma-
tive micro-system that, according to the common view among scholars, attaches 
two confl icting solutions to the same generic case. According to the prevalent 
view in Italian legal scholarship, for example, there is a hardly solvable confl ict 
between the freedom of the press and the right to privacy, both derivable from 
constitutional provisions. 57      

 In the same way as for gaps, the jurist may confi rm or reject the prima facie 
ascertainment, whether it was a negative or a positive one, at the second interpreta-
tion stage.

    (3)    We have the creation of an inconsistency whenever the interpreter, in the second 
interpretation stage, brings about a contradiction that did not seem to exist at the 
stage of fi rst interpretation. This happens, for example, when an interpretation- 
product prima facie is reinterpreted broadly, so as to overlap and confl ict with 
an interpretation-product of opposite sign.   

   (4)    There is the prevention of an inconsistency whenever the interpreter eliminates, 
in the second interpretation stage, an inconsistency whose existence was posi-
tively ascertained in the fi rst interpretation stage.     

 This is the case of the principle-oriented interpretation section 2043 of the Italian 
Civil Code advocated by the Constitutional Court. 58     If such a section is read accord-
ing to the prevalent view, it provides that damages other than patrimonial damages 
and so-called “moral damages” cannot be restored. This interpretation creates an 
inconsistency – the Court argues 59  – between the statutory rule and sections 3, 24, 

55    Here I follow closely Chiassoni ( 1999b ,  c , pp. 297 ff.), ( 2007 , pp. 277 ff.).  
56    On the concept of (total or partial) inconsistency between norms, see Ross ( 1958 , pp. 128 ff.) and 
Chiassoni ( 2007 , pp 262 ff.).  
57    Alpa ( 1986 , p. 174).  
58    Alpa ( 1985 , pp. 213–214, 216–217).  
59    Italian Constitutional Court, decision 88/1976.  
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and 32 of the Italian Constitution, respectively stating the principles of equality, of 
the legal protection of subjective rights, and the right to health. Such an inconsis-
tency disappears (or is prevented) if one understands section 2043 as admitting the 
restoration of other kinds of damages.

    (5)    We are in front of a weak ascertainment when the jurist  does not  cancel, at the 
second interpretation stage, an inconsistency which existed at the fi rst interpre-
tation stage, even though it was argumentatively easy to do so.    

  An example of weak ascertainment concerns the crime of creation of constituting 
subversive associations (section 270 of the Italian Criminal Code). 60  This section is 
generally considered by many commentators (who carry out a weak ascertainment) 
as a rule suspect of unconstitutionality with respect to various parameters, namely 
for alleged violation of the right to freedom of thought (Section 21 of the 
Constitution), of the right of association (Section 18 of the Constitution), and the 
right of association in political parties to concur by means of democratic methods to 
determining national policy (Section 49 of the Constitution) and, fi nally, for being 
allegedly contrary to the principle of offensiveness which generally characterizes 
criminal offenses. Another line of thought, avoiding weak ascertainment and carry-
ing out prevention, would resolve the antinomy by arguing that section 270, far 
from sanctioning an association for the sole reason of supporting a subversive pro-
gram, rather represses the “violent means” that the association intends to use in 
order to achieve the desired objective: from this point of view, the contested provi-
sion would be perfectly compatible with both sections 18 and 49, provided that the 
rights inherent to freedom of association are limited by the prohibition to pursue 
purposes which are forbidden by criminal law (and the use of violence would fall 
precisely within the aforesaid prohibition).

    (6)    Finally, we have a strong ascertainment when a jurist confi rms the existence of 
an inconsistency, which is the outcome of a positive prima facie ascertainment, 
since it is diffi cult, or hardly possible, to justify a different result.    

  A hardly solvable confl ict in the Italian legal order, for instance, is that between 
the crime of criminal apology and the right to free expression of thought. As one 
may gather from the following passage, a prevention of such an inconsistency is 
carried out (wrongly, according to the authors, who favor a strong ascertainment) by 
the Italian Constitutional Court 61 :

  With regard to the relationship between criminal “apology” (or propaganda) and free 
expression of thought, the jurisprudential view, that tries to tends to reduce apology to a 
simple favorable opinion regarding a particular fact or episode [constituting a crime], is 
certainly unacceptable. So interpreted, apology is in fact a form of expression certainly 
protected by section 21 of the Constitution. In order to make compatible the indictment of 
the facts of apology or propaganda with section 21 of the Constitution, the Constitutional 
Court, in the decision n. 65/70, laid down the principle that the punishable apology “is not 

60    Fiandaca and Musco ( 1988 , pp. 31–32).  
61    Fiandaca and Musco ( 1988 , pp. 65–66).  

G.B. Ratti



173

the pure and simple manifestation of thought, but a manifestation of thought which 
 constitutes a behavior in fact capable of causing the commission of crimes”. In so doing, 
however, the features of apologetic conduct are surreptitiously distorted, because the sub-
ject of the indictment is now the so-called “indirect incitement”, with the result that the 
incrimination of apology results in an unnecessary duplication of the criminalization of 
incitement. The Court has clearly reached a compromise solution, due in all probability to 
the desire to avoid alleged gaps in protection. […] Therefore, it would have been preferable 
to openly acknowledge that the incrimination of merely apologetic facts creates in our sys-
tem an irreconcilable confl ict with constitutional principles. 

10.8        The Solution of Inconsistencies and the Ordering 
of Legal Materials 

 After having identifi ed an inconsistency, in one of the ways previously exposed, the 
jurist can chose among different procedures in order to solve it. 

 The traditional criteria used by jurists are, as everybody knows,  lex superior  (i.e. 
superiority),  lex posterior  (chronology), and  lex specialis  (specifi city). 

 The last of these criteria is used to resolve contradictions eminently through 
interpretation: in other words, it enables one to change the connections between 
cases and solutions established by the rules of the system, by changing the rules that 
can be derived from the sentential basis.

  The jurist – notes Jemolo 62  – must identify the lawgiver’s idea regarding the various insti-
tutes, without being able to add or take away. However, what will happen in subsequent 
legislation if the legislature does not remain faithful to that which had been its original idea 
of a certain institution? In this case, the lawgiver commits a sin against legal logic, by enact-
ing two incompatible rules: the remedy is given by the institution of implied repeal of the 
earlier measures. 

   This is the modus operandi of the criterion of  lex posterior . From the passage, 
however, one cannot derive the “dual nature” of this criterion (dual nature that it 
shares with the principle of  lex superior ). Both criteria may in fact affect, in turn, the 
sentential basis, by repealing the provision that expresses the contradictory rule, or 
the normative basis, expelling the norm without affecting the formulation of the 
provision. 

 By bringing the system back to its founding principles, the jurist may also carry 
out balancing or, alternatively, reconciliation. Both techniques, however, are gener-
ally considered unsuitable for resolving contradictions  in abstracto : they would act 
only in specifi c cases, for which it is possible to determine the “weight” of each 
principle involved in the process of balancing. 63  

 Finally, the jurist can proceed to systematize the elements of the system, by 
ordering them. 

62    Jemolo ( 2004 , pp. 129–130).  
63    Cf. Guastini ( 2004 , pp. 219–221). Regarding the differences between balancing and conciliating, 
see id., p. 219, fn. 60.  
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 The ordering of legal materials is the last, merely possible, operation which sys-
tematization in the broad sense (i.e. the building-up of a complete and consistent 
system of norms) is made of. Obviously, this is a logical sequence, not a chronologi-
cal or a psychological one. One cannot order materials that have not been, at least, 
previously interpreted and logically developed. 

 Ordering consists in putting the norms of the system in a certain order, with the 
result that certain norms serve as general rules and other rules as norms of detail, 
with the effect of expunging from the system those norms that are incompatible 
with its “axioms”. 

 In this sense, ordering is similar to repealing: by changing the order of the norms, 
and the relationships of “preference” among them, the solution which a normative 
system connects to the relevant generic cases also changes. 

 Indeed, ordering is also confi gurable – in partial antithesis with balancing (which 
brings about an axiological hierarchy which varies from case to case) – as a fi xed 
axiological hierarchy. Its solutions are conceived as abstract ones, so that they are, 
in general, applicable to infi nity of cases. Once the issue of liability is traced back 
to the principles of faultless damage and strict liability, then the norms which do not 
conform with them are “expelled”, and this operation brings about potentially dura-
ble results (to be sure, the effects of such an ordering can be more durable than some 
legislative derogations). 

 It often happens that the jurist confers the status of a principle to a norm, 
expressed or unexpressed, and structures the normative set on its basis. In other 
words, by using the ideal of system, the jurist creates normative hierarchies in favor 
of some general norms, which later elevates to the rank of principles. 

 Introduced into a system elaborated by the jurist, principles, so understood, are 
used to carry out three main functions: explication, integration, and “preparation”. 
First, they are used to build a sort of explicative theory of existing legislative materi-
als. 64  Secondly, they are used to fi ll in possible gaps of the normative basis. Finally, 
they are employed to reduce the system to its ultimate elements, among which, in 
case of confl ict, an ordering is made. 

 Principles are used to understand a system not as a simple set of norms, but as an 
ordered set of norms. 65  Their function consists in orienting the explication and the 
integration of law towards a systematic ideal: they are instrumental to attributing, to 
all the operations carried out on legal norms, the rationality one can fi nd in a system. 
As has been said, “when the interpreter builds-up a principle she “is creating” the 
system”. 66  

 Ordering – we have said – is the last of the scholars’ operations of systematiza-
tion of a certain normative set. 

 However, in the actual formulation of scholarly works, ordering appears not at 
the end, but at the beginning of the inquiry. In other words, the work of the jurist 
shows the results of the inquiry by expounding a certain ordering hypothesis. 

64    Guastini ( 1986 ).  
65    Atienza and Ruiz Manero ( 2012 ).  
66    Prieto Sanchís ( 1992 , p. 182).  
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 Examples of ordering are legion, but a very clear one is provided by the afore- 
mentioned division between the system of fault liability and the system of strict 
liability. 67  

 By recognizing the existence of a system of strict liability alongside a system of 
fault-based liability, many of the cases, previously subsumed under the fault-based 
liability and hence allowing a much easier release from liability, can now be traced 
back to the principle of strict liability which provides a much harder release for 
risky activities. The construction of the principle of strict liability makes it possible 
to change the system of civil liability, by propitiating the reinterpretation of the 
irreconcilable provisions, fi lling up legislative gaps, and extending the liability to 
pay compensation to ever new cases. 

 For instance, in the beginning of one of his works devoted to strict liability, 68  
which we referred to above, 69  the famous Italian jurist Pietro Trimarchi sets out to 
build a system based on the principle of strict liability for business risk. The entire 
work is based on this ordering hypothesis. Yet there is insuffi cient evidence to sug-
gest that this presumption is the fi nal element of the whole reconstruction of the 
author. On closer inspection, indeed, he moves from the identifi cation of a few stat-
utory sentences; gives them prima facie meaning following the interpretation which 
is found in the prevailing doctrine; it provides a new interpretation that rejects the 
results of the fi rst interpretation; builds a normative basis; draws its implications; 
induces its “structural” principles, from which he draws additional rules to fi ll in the 
statutory gaps; identifi es confl icting standards; where it is possible he tries a re- 
interpretation of the provisions from which they are extracted; resolves residual 
confl icts ousting the rules do not accord with the apical principles of the system. 

 If all the above is correct, the model developed in this contribution can aspire to 
be a proper explanation of the activities commonly carried out by jurists in order to 
make the law, or at least some of its subsets, a systematic whole.     

  Acknowledgements   I would like to thank Thomas Bustamante, Pierluigi Chiassoni, Andrea 
Dolcetti and Riccardo Guastini for very helpful comments on a previous draft of this 
contribution.  
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    Chapter 11   
 Argumentation from Reasonableness 
in the Justifi cation of Judicial Decisions 

             Eveline     T.     Feteris    

    Abstract     In legal decision-making reasonableness plays an important role. In the 
literature, generally speaking, there is a consensus that reasonableness as a norm for 
judges in the application of law implies that they take into account a combination of 
different considerations of a normative and factual nature with the aim of reconciling 
the requirements of abstract formal justice and justice and fairness in the concrete 
case. Although reasonableness is considered to be an important reason for making an 
exception to a legal rule, in the legal literature little attention has been paid to the 
kind of arguments that can constitute a sound justifi cation of such a decision. 

 The central question I answer in this contribution is what an adequate justifi ca-
tion based on argumentation from reasonableness with the function of correcting a 
legal rule for the concrete case exactly amounts to. My aim is to develop an argu-
mentation model for the rational reconstruction that enables the analyst to make 
explicit the different considerations underlying a decision that is based on reason-
ableness so that they can be submitted to rational critique. To do justice to the 
context- dependency of the concept of reasonableness in the context of legal justifi -
cation, I will concentrate on the role of reasonableness in a specifi c domain, civil 
law in the Netherlands. In civil law in the Netherlands reasonableness plays a cen-
tral role as a mechanism for the correction of outcomes that would be unacceptable 
from the perspective of justice in a concrete case. 

 In this contribution I proceed as follows. First, in (2), I discuss the role of argu-
ments from reasonableness in legal justifi cation: I go into the nature of the argument 
and I will discuss the content and structure of the complex argumentation underly-
ing a justifi cation based on the correction of a legal rule referring to reasonableness. 
Then, in (3), I develop an argumentation model for the rational reconstruction of 
legal arguments from reasonableness. I explain the conditions under which 
 arguments from reasonableness can be correctly used in legal justifi cation. In (4) I 
concentrate on the role of reasonableness in Dutch Civil Law where it is recognized 
explicitly as a reason for making an exception. To demonstrate how the argumenta-
tion model can be used in the rational reconstruction, in (5) I apply it to an example 
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from Dutch civil law in which this form of argumentation is used. On the basis of an 
exemplary analysis I explain how the model can be used to establish in what respects 
argumentation from reasonableness used in this case can be considered as an 
 acceptable contribution to a rational legal discussion.  

11.1          Introduction 

 In legal decision-making reasonableness plays an important role. In the literature, 
generally speaking, there is a consensus that reasonableness as a norm for judges in 
the application of law implies that they take into account a combination of  different 
considerations  of a  normative  and  factual  nature with the aim of reconciling the 
requirements of abstract formal justice and justice and fairness in the concrete case. 
As Bongiovanni et al. ( 2009 : xi) state in their introduction to the volume  Reasonablenss 
and Law , reasonableness can be conceived as ‘a quest for a  practical equilibrium , in 
an attempt to bring into balance different normative possibilities, measures and 
 arguments in relation to different circumstances’. 

 Normally judges do not refer explicitly to reasonableness when giving a  decision. 
However, in certain hard cases where there is a need for corrective justice, judges 
sometimes explicitly refer to reasonableness when they are of the opinion that the 
law has to be corrected in order to evade a manifest unacceptable, unjust or absurd 
result. In such cases they decide not to apply a rule whose conditions for application 
are fulfi lled, because application would lead to an unacceptable result. They may 
argue that reasonableness requires that they make an exception for the case at hand 
because a rational legislator cannot have intended that application of the rule in the 
concrete case would lead to results that would be unacceptable from the perspective 
of reasonableness. 

 An example of such an argument from reasonableness is used in the famous 
Dutch case of the ‘Unworthy Spouse’ (Hoge Raad, NJ 1991/593 07-12-1990). 1  In 
this case a male nurse, L., had taken care of a 72 year old lady, mrs. van Wylick, 
which he had married. Five weeks after the marriage he killed her for which he was 
convicted and imprisoned for 12 years. On the basis of article 1:100 of the Dutch 
Civil Code L. claimed his right to his share in the community of matrimonial prop-
erty. However the other inheritors, the children of Mrs. van Wylick, contested this 
right. All courts, the district court, the court of appeals and the Supreme Court were 
of the opinion that L. could not exercise this right. The courts made an exception to 
article 1:100 of the Dutch Civil Code on the basis of reasonableness, although this 
article does not contain the norm of reasonableness. They justifi ed this correction of 
article 1:100, stating that ‘the claims of L. must be considered as so unreasonable 
and unfair, in the aforementioned circumstances of this case and also in light of the 

1   For the relevant parts of the decisions in this case see A at the end of this contribution. For an 
analysis of the argumentation in this case see Feteris ( 2012 ). 
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mentioned legal principles (E.F. that can be summarized as ‘Crime does not pay’) 
that the exertion of the claimed rights must be denied to him completely’ (Court of 
Appeals, NJ 1989/369, 24-11-1989). 

 In this case we see that the courts are confronted with the problem of reconciling 
the requirement of certainty to apply the law if the conditions for application of a 
legal rule are fulfi lled and the requirement of reasonableness and fairness to evade a 
result that would be unacceptable from the perspective of justice. In this case, the 
courts try to fi nd an equilibrium by applying the criterion of reasonableness and 
make an exception on the basis of a combination of different considerations of a 
normative and factual nature: they apply the legal principles in light of the excep-
tional circumstances of the a-typical case. 

 Such argumentation from reasonableness in which it is claimed that an exception 
should be made to a legal rule because strict application would lead to an unaccept-
able result, can be considered as exemplary for the way in which judges try to solve 
the problem of the tension between  legal certainty  and  predictability  of legal deci-
sions on the one hand and  justice in the concrete situation  on the other. When a 
judge decides that an exception should be made on the basis of reasonableness he 
tries to reconcile the requirement of  formal  justice to treat like cases alike by apply-
ing abstract norms to similar cases, and the requirement of  substantial  justice by 
making an exception in an a-typical case. 

 Although judges have a discretion in adapting the law to new circumstances, the 
way in which argumentation from reasonableness is used in practice is sometimes the 
object of discussion. On the one hand arguments from reasonableness are considered 
as an important instrument for a dynamic interpretation of the law with the aim of 
adapting the law to new developments in society and promoting an acceptable result in 
concrete cases. However, argumentation from reasonableness is also considered as a 
‘cover’ of activities of the judge that should be presented explicitly as the creation of 
new law. Judges are hesitant to acknowledge that in certain hard cases they need to 
create a new rule, because the new rule would lack the legitimacy guaranteed by rules 
formulated by the legislator. To hide the fact that they create a new rule, judges may use 
the ‘cover’ of the exception on the basis of reasonableness that would allow them to 
depart from a rule, instead of explicitly acknowledging that they are creating new law. 2     

 Although reasonableness is considered to be an important reason for making an 
exception to a legal rule, in the legal literature little attention has been paid to the 
kind of arguments that can constitute a sound justifi cation of such a decision. On the 
one hand reasonableness is considered to have a conceptual core, but on the other 
hand, as Bongiovanni et al. ( 2009 : xiii) state, ‘problems emerge when it comes to 
specifying exactly what these demands and criteria are and how they should  properly 
be balanced against one another. In fact, this is the most problematic part of the 

2   See for example Hesselink ( 1999 : 410–411) who discusses the strategic use of reasonableness as 
a cover for the creation of new law. See also Adinolfi  ( 2009 : 383) who points at the fact that argu-
mentation from reasonableness is often used to cover a solution that has been chosen for other 
reasons that judges do not want to make explicit. See also MacCormick ( 2005 : 170–171) about the 
question whether the judge acts as a standin-legislator when he creates new law. 
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reasonable, from a theoretical standpoint as well as from the standpoint of the prac-
tice of law’. Insight into the standards for argumentation based on reasonableness is 
important from the perspective of the rationality of the application of law, because 
only on the basis of such standards it can be established whether the judge has used 
his discretionary power in an acceptable way. The central question I will answer in 
this contribution is what an adequate justifi cation based on argumentation from rea-
sonableness with the function of correcting a legal rule for the concrete case exactly 
amounts to. My aim is to develop an argumentation model for the rational reconstruc-
tion that enables the analyst to make explicit the different considerations underlying 
a decision that is based on reasonableness so that they can be submitted to rational 
critique. To do justice to the context-dependency of the concept of reasonableness in 
the context of legal justifi cation, I will concentrate on the role of reasonableness in a 
specifi c domain, civil law in the Netherlands. In civil law in the Netherlands reason-
ableness plays a central role as a mechanism for the correction of outcomes that 
would be unacceptable from the perspective of justice in a concrete case. 

 In this contribution I proceed as follows. First, in (2), I discuss the role of argu-
ments from reasonableness in legal justifi cation: I go into the nature of the argument 
and I will discuss the content and structure of the complex argumentation underlying 
a justifi cation based on the correction of a legal rule referring to reasonableness. 
Then, in (3), I develop an argumentation model for the rational reconstruction of legal 
arguments from reasonableness. I explain the conditions under which arguments from 
reasonableness can be correctly used in legal justifi cation. In (4) I concentrate on the 
role of reasonableness in Dutch Civil Law where it is recognized explicitly as a reason 
for making an exception. To demonstrate how the argumentation model can be used 
in the rational reconstruction, in (5) I apply it to an example from Dutch civil law in 
which this form of argumentation is used. On the basis of an exemplary analysis I 
explain how the model can be used to establish in what respects argumentation from 
reasonableness used in this case can be considered as an acceptable contribution to a 
rational legal discussion.  

11.2     The Role of Argumentation from Reasonableness 
in Legal Justifi cation 

11.2.1     Contexts in Which Argumentation from Reasonableness 
Is Used 

 In most legal systems it is allowed to make an exception to a legal rule on the basis 
of reasonableness if application would yield an unacceptable result. 3  The need for 
an argument from reasonableness for this purpose has already been discussed by 

3   See Hesselink ( 1999 ) for an overview of the use of reasonableness and fairness in European Law. 
See Bongiovanni et al. ( 2009 ) for a discussion of different aspects of the norm of reasonableness 
in the law. 
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Aristotle. 4  In his view, a judge is allowed to correct the law on the basis of ‘equity’ 
if it would be unjust because of its generality. According to Aristotle, in such cases 
equity amounts to justice to correct the injustice that would be caused by strict 
application of a universal rule in a concrete case. 

 Normally a judge can comply with the requirements of formal and substantive 
justice by checking whether the conditions of a general legal rule are fulfi lled. If the 
conditions are fulfi lled he can apply the legal consequence specifi ed in the rule. 
However, since legal rules are abstract, general formulations of the conditions for 
applying a legal consequence in a particular situation, a case may occur in which it 
would be reasonable to not apply the legal consequence to the a-typical facts of the 
specifi c circumstances. The question to be answered is what a judge must do when the 
conditions of a legal rule are fulfi lled but he is of the opinion that application of the 
rule would be unreasonable and unfair in the circumstances of the given case. 5  When 
a judge is of the opinion that application would be unacceptable from the perspective 
of reasonableness, he can correct the rule by making an exception to the rule that 
limits the range of application in light of the circumstances of the given case. 6  When 
correcting the rule, the judge at the same time tries to do justice to the requirement of 
formal justice that like cases should be treated alike, as to the requirement of fairness 
that the circumstances of the concrete case should be taken into consideration. 

 From the perspective of the Rule of Law that requires certainty and  predictability, 
and from the perspective of the separation of powers that puts a certain limit to the 
discretionary power of judges to create new law, the problem, however, is under 
what circumstances it is allowed to make an exception on the basis of reasonable-
ness and fairness and how such an exception can be justifi ed. Other than in cases in 
which the judge limits or extends the range of application of a legal rule by analogy 
by referring to other rules of the relevant branch of law or the legal system, in cases 
in which the judge makes an exception on the basis of reasonableness and fairness 
he cannot refer to another rule to justify the exception, but he will have to refer to 
other factors such as general legal principles and values in relation to the circum-
stances of the given case. In what follows I will explain what considerations should 
be taken into account when making an exception on the basis of reasonableness and 
how the exception should be justifi ed.  

4   See Aristotle ( 1980 ),  Ethica Nicomachea  (Book V, x). See also Perelman ( 1979 ) who argues that 
the requirement of reasonableness is a requirement for the judge to apply the law in a just way, that 
is the requirement to treat like cases alike and unlike cases differently. 
5   As Hesselink ( 1999 : 59) states, there is a limit to the exertion of a legal right, he who comes to 
court should have ‘clean hands’, which implies that in certain circumstances it can be reasonable 
not to apply a rule if the exertion would be unreasonable. 
6   Another context where reasonableness is applied is when the conditions of a legal rule are not 
fulfi lled but the judge is of the opinion that not-applying the rule would be unacceptable from the 
perspective of reasonableness. In such a case he can ‘supplement’ the rule by making an exception 
that extends the range of application of the rule for the circumstances of the concrete case. This 
form of using arguments from reasonableness is less problematic from the perspective of legal 
certainty and predictability because the judge does not limit but extends a particular right. For a 
discussion of such arguments see Feteris ( 2005 ). 
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11.2.2     Considerations Underlying the Application 
of Reasonableness in the Context of Legal 
Decision- Making and Legal Justifi cation 

 In the legal literature ‘reasonableness’ is considered as a normative concept that 
refers to what is reasonable to do or not to do in a given context. 7  The concept of 
reasonableness is used in such different contexts as civil law where it refers to the 
acts of a ‘reasonable man’, ‘the foresight of the reasonable person’, of ‘reasonable 
care’ in cases of negligence and ‘unreasonable conduct’ in divorce cases. It is used 
in criminal law where the standard of evidence is ‘beyond reasonable doubt’. It is 
also used in administrative cases where the ‘reasonableness’ of administrative deci-
sions is questioned. And in European law, for example in the decisions by the 
European Court of Human Rights, reasonableness is a criterion in the application of 
article 14 of the ECHR that states that differential treatment is discriminatory if it 
has ‘no objective and reasonable justifi cation’. 

 Although the concept of ‘reasonableness’ is considered to have a ‘conceptual 
core’ implying that it is a standard of ‘normal behaviour’, it does not translate into 
any fi xed set of requisites or hard-and-fast rules. 8  For various fi elds of law, the fac-
tors that have to be considered and addressed in a given situation to judge the rea-
sonableness of an act or an omission to act in a concrete situation differ. A value like 
‘reasonable’ is very context-sensitive and the judgement what reasonableness 
amounts to in a concrete context has to be made on the basis of an evaluation of dif-
ferent considerations of a normative as well as a factual nature. 

 One of the central problems in the application of the norm of ‘reasonableness’ is 
that it is not a rule that can be applied by subsuming the facts of the case under the 
conditions formulated by the legislator for the legal consequences to follow. 9  The 
reason is that the facts that justify applying the norm of reasonableness cannot be 
formulated  a priori.  Reasonableness can be considered as an  open norm  of which 
the content cannot be established in an abstract way but must be established in light 
of the circumstances of the given case. 10  It is left to the discretion of the judge to 
decide what reasonableness amounts to, all the relevant circumstances being 
considered. 

 The legislator uses the open norm of ‘reasonableness’ in certain contexts to make 
the development of law and adaptation of the law to changing developments in soci-
ety possible. A norm like ‘reasonableness’ makes the law fl exible in contexts where 
this is required. By using such open norms in a codifi cation the legislator makes it 

7   See for example Alexy ( 2009 : 2007), Bongiovanni et al. ( 2009 : xi–xiv), MacCormick ( 2005 : 
162ff). 
8   See for example Bongiovanni et al. ( 2009 : xi). 
9   See for example Hesselink ( 1999 : 37). See also Alexy ( 2009 ). 
10   There are also authors who contend that reasonableness is also a principle in its own right, an 
autonomous principle, that carries its own legal import or status. See for example della Cananea 
( 2009 : 306–307). 
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possible to take into account the circumstances of a-typical cases when applying an 
abstract statutory norm. In this way he leaves space for the courts to develop the law 
for certain cases. 

 When applying legal rules with a norm referring to reasonableness, judges must 
give an interpretation of what the open norm of reasonableness amounts to in the 
given situation. Often statutes that prescribe a standard of reasonableness explicitly 
indicate relevant factors that should be taken into account such as general legal 
principles and generally accepted values in a particular society. 11  In these cases the 
legislator gives explicit but non-exclusive guidance by specifying the normative fac-
tors which are relevant to a judgement of reasonableness with regard to a specifi c 
legal situation. 

 Apart from the cases in which a judge must apply a legal rule that contains the 
norm of reasonableness, there are also cases in which the judge is of the opinion that 
the requirement of reasonableness should be applied to correct a legal rule by mak-
ing an exception for the concrete case, without the existence of a legal norm that 
specifi es the relevant factors. An example of such a case is the decision in the case 
of the Unworthy Spouse I discussed where the courts were of the opinion that an 
exception should be made to article 1:100 of the Dutch Civil Code on the basis of 
reasonableness, although this article does not contain the norm of reasonableness. 

 In all these cases, for the concrete situation, it is the task of the judge to formulate 
in an  objective  and clear way the considerations that have played a role in his 
 decision to correct the legal rule for the a-typical situation. 

 As various authors such as Alexy ( 2009 : 7–8), Bongiovanni et al. ( 2009 : xi–xiv) 
and MacCormick ( 2005 : 173, 181, 185–186) stress, ‘reasonableness’ is an evalua-
tive concept that requires that a plurality of considerations be considered and that 
these considerations be put in the correct relation to each other in order to justify the 
judgement that provides the answer. The way in which these considerations are put 
together in relation to each other is by some authors characterized as a form of 
‘weighing and balancing’. 12  This weighing and balancing involves on a meta-level 
a decision about certain values and circumstances that are considered to be decisive. 
For the justifi cation of the weighing and balancing this implies that the judge must 
make explicit these considerations in order to justify his decision. 13  

 The decision not to apply a rule but to make an exception implies according to 
some authors that it is claimed that the rule should be reformulated for certain 
a- typical cases with an exception, of which the concrete case can be considered as 

11   See for example article 3:12 of the Dutch Civil Code that will be discussed in Sect.  11.4  of this 
contribution. 
12   For a discussion of the balancing of arguments in relation to reasonableness see Alexy ( 2009 ) and 
MacCormick ( 2005 : 178–188). 
13   As MacCormick ( 2005 : 178–179) argues, reasonableness itself is not a fi rst order value, but a 
higher-order value which we exemplify in considering a balance of fi rst order, or anyway lower- 
order values and coming to a conclusion about their application. The task of interpretation of rea-
sonableness in a given context is that of identifying values, interests and the like that are relevant 
to the given focus of attention. This in turn depends on the types of situation or relationship that are 
in issue, and on a view of the governing principle or rationale of the branch of law concerned. 
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an instantiation. According to Hesselink ( 1999 : 416 ff) this decision on a meta-level 
could be characterized as a ‘ rule of exception ’ that is created in an attempt to gener-
alize the circumstances of the concrete case in light of the relevant general legal 
principles and values. 14  From the perspective of certainty and predictability it is 
important that the judge specifi es as precise as possible the circumstances that have 
been decisive in correcting or supplementing the rule on the basis of reasonableness. 
In Hesselink’s view ( 1999 : 400–401) a decision would be unpredictable if the judge 
would not mention any concrete circumstances that can be considered as decisive 
for his decision. It is the function of legal principles to justify the decision by refer-
ring to the specifi c circumstances of the concrete case in light of certain legal prin-
ciples and values as a reason for supplementing or correcting a legal rule if the 
existing rules do not provide a solution. In his view (1999: 414) judges should try to 
formulate the ‘rule’ that underlies the exception for the concrete case. The applica-
tion of reasonableness as a reason for making an exception to a general rule for a 
concrete case implies in his view that a general exception to a rule is accepted for 
the concrete case. 15   

11.2.3     The Content and Structure of the Complex 
Argumentation Based on the Application 
of Reasonableness 

 As I indicated, argumentation from reasonableness is used in a context in which 
application of a legal rule would lead to an unacceptable result. In order to justify 
that an exception should be made by limiting the range of application for the con-
crete case, the judge is required to give a justifi cation that consists of different con-
siderations. This implies that argumentation from reasonableness is not what can be 
called a ‘single argument’, but that it amounts to a complex form of argumentation 
consisting of different types of argument that are weighed and balanced in relation 
to each other. To explain what these arguments exactly are and what the relation 
between these arguments is, in what follows I will go deeper into the nature of argu-
mentation from reasonableness and into the relation between the different consider-
ations that together constitute what is characterized as the ‘weighing and balancing 
of a plurality of different considerations’. 

 Argumentation in which it is claimed that application of a particular legal rule in 
an exceptional situation would lead to certain unacceptable consequences and that 

14   In the German legal literature such rules of exception are considered as ‘Fallgruppen’ that con-
stitute groups of cases that can be considered as specifi cations of the open norm, and as such, can 
function as examples for similar cases. See Hesselink ( 1999 : 48). 
15   See also Alexy’s ( 1989 : pp. 223 ff.) principle of universalizability with respect to legal argumen-
tation as expressed in the rules J.2.1 (At least one universal norm must be adduced in the justifi ca-
tion of a legal judgement), J.2.2 (whenever it is open to doubt whether a is a T or an Mi, a rule must 
be put forward which settles this question). 
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for this reason the rule should be corrected for the concrete case, can be considered 
as a specifi c form of  an argument from unacceptable consequences , or as a specifi c 
form of an  argument from absurdity . The argument refers to the unacceptable or 
absurd consequences of strict application of the rule and states that application of 
the rule with an exception for the concrete case would lead to an acceptable result. 16  
The unacceptability or absurdity of the result is justifi ed by referring to the fact that 
it is incompatible with certain values that constitute a particular implementation of 
‘reasonableness’ in the concrete case that ‘outweighs’ the requirement of legal cer-
tainty that would oblige the judge to apply the law as it is formulated by the legisla-
tor. The judge argues that, given the unacceptable consequences of application of 
the rule in its accepted meaning, it would be reasonable to ‘amend’ the rule for the 
circumstances of the specifi c case by formulating what could be called a ‘new rule 
with an exception’ that implies that subsumption of the concrete case under this rule 
would lead to an acceptable result. 

 With respect to argumentation that is based on the unacceptable, unjust or absurd 
consequences of a strict application of a legal rule, in their international research 
project on the use of various forms of interpretative arguments in different legal 
systems, MacCormick and Summers ( 1991 ) conclude that in all legal systems dis-
cussed in this project it is acknowledged that there can be a confl ict between appli-
cation of a legal rule in its literal interpretation and the observation that application 
in this interpretation in the concrete case would lead to an absurd or manifestly 
unjust result. 17     This type of argument takes on different forms in various legal 
 systems. Sometimes it is formulated in terms of a presumption or presupposition to 
the effect that the legislature does not intend absurd or manifestly unjust outcomes. 
In other cases it is constitutionalized, and is thus formulated as an argument that 
invalidates the absurd or manifestly unjust result. 

 The common aspect of these forms of argumentation is that the judge refers to 
the consequences of application of the rule in its (literal) standard interpretation and 
gives a negative evaluation of these consequences. This negative evaluation is based 
on the consideration that this outcome is incompatible with the intentions of a ratio-
nal legislator. The presumption is that a rational legislator cannot have intended that 
a rule should be applied in a concrete case if application would lead to an absurd or 
unjust outcome that is incompatible with certain fundamental principles and values. 
Various authors consider the argument from absurdity as a specifi c form of  objective- 
teleological   argumentation in which the objective purpose, the rational ends or val-
ues that a statute is considered to have, the rational intention of the legislator, the 

16   Cf. MacCormick ( 2005 : 176) who contends that arguments from reasonableness can be consid-
ered as an example of consequentialist reasoning in which consequentialist grounds for an inter-
pretation are given. The consequentialist grounds imply that the judge points to the inexpedient 
and unjust consequences of adopting a particular standard. These consequentialist arguments can 
be backed up by arguments from coherence and consistency. 
17   See various authors in MacCormick and Summers ( 1991 ) for different countries: Aarnio ( 1991 : 
152–163) for Finland, La Torre et al. (1991: 221–222) for Italy, Bankowski and MacCormick 
( 1991 : 371–373) for the UK and Peczenik and Bergholz ( 1991 : 312) for Sweden. 
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so-called  ratio legis , is reconstructed. 18  The rational intention is not the intention of 
the historical legislator but the intention of a rational legislator who is supposed to 
intend a rule to have reasonable results. The intention of the legislator can be recon-
structed by referring to the goals and values implemented in the general legal prin-
ciples that are underlying the branch of law in question. 19  

 In the research project of MacCormick and Summers ( 1991 ) they describe a 
hierarchy of interpretation methods in which they classify arguments from reason-
ableness and other forms of arguments referring to unacceptable consequences as a 
form of  teleological- evaluative  argumentation, that is argumentation that is based 
on the goals and values a rule is intended to realize. From the perspective of the 
hierarchy of interpretation methods, if a judge uses an argument that belongs to the 
category of teleological-evaluative argumentation, he must justify his decision by 
showing why other arguments that are higher in the hierarchy such as linguistic and 
systematic arguments (which are supposed to refl ect the intention of the historical 
legislator), would lead to an undesirable result. In terms of MacCormick and 
Summers ( 1991 ) a judge must explain why the argument from reasonableness ‘can-
cels’ or ‘outweighs’ the reasons for applying the rule in its standard interpretation. 20  
For arguments from reasonableness this implies that a judge must show that, in light 
of the circumstances of the concrete case, strict application of the rule would have 
unacceptable consequences from the perspective of the goals and values the rule is 
intended to realize and he must explain why the application of the rule with an 
exception would have acceptable consequences. 

 On the basis of the discussion of the ideas about arguments from reasonableness 
it has now become clear that:

 –    The norm of reasonableness creates a possibility to correct the law by making an 
exception to a legal rule where strict application would lead to unacceptable 
consequences in light of the facts of the concrete case.  

 –   Reasonableness as explicit part of a legal rule is an  open norm  which is intention-
ally left open by the legislator to create a possibility for the judge to implement 
the norm and in this way to adapt the law to concrete circumstances.  

 –   To account for the discretionary power to implement the norm, the judge must 
explain how he has implemented reasonableness in the concrete case by specify-
ing in an objective and clear way the normative considerations (legal principles, 

18   For a discussion of the use of a reference to the  ratio legis  in legal argumentation see Canale and 
Tuzet ( 2009 ). 
19   See MacCormick ( 2005 : 114) about the role of values as the grounds for evaluating judicial 
consequences. 
20   See MacCormick and Summers ( 1991 : 537 ff.) for the different argumentation structures 
involved in the use of the different forms of argument. Legal systems differ with respect to the 
question which arguments can be independent fundamental grounds of argumentation or grounds 
which are dependent upon explicit or implicit principles of a system. See also Alexy ( 2009 : 7–11) 
about the relation between reasonableness and the weighing of diverse criteria. See also 
MacCormick ( 2005 : 132 ff.) and MacCormick and Summers ( 1991 : 524 ff.) about the role of 
objective-teleological arguments and their function in cancelling other arguments. For a more 
detailed description of the requirements of a justifi cation in the context of teleological-evaluative 
arguments see Feteris ( 2007 ). 
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legal values) and factual considerations (exceptional a-typical circumstances of 
the case) that justify the ‘rule of exception’ for the specifi c case.  

 –   The argumentation based on the application of reasonableness is a complex form 
of argumentation referring to the different considerations that specify what rea-
sonableness amounts to in the circumstances of the concrete case.    

 In order to establish the interrelations between the different considerations speci-
fying what reasonableness amounts to it must be determined how the argument 
referring to the absurd, unacceptable consequences functions as an argument that 
cancels the reasons for applying the rule in its literal standard interpretation.   

11.3      An Argumentation Model for the Rational 
Reconstruction of Argumentation from Reasonableness 

 On the basis of the results of the previous discussion about the role of arguments 
from reasonableness, I will explain how an argumentation model for the rational 
reconstruction of arguments from reasonableness can be used for the analysis. 21  The 
aim of the model is to make explicit the argumentative burden of a judge who uses 
argumentation from reasonableness by specifying the necessary elements of his 
argumentation and the interrelations between these arguments so that his decision 
can be submitted to rational critique. To this end, I will make use of the conceptual 
distinctions from the pragma-dialectical argumentation theory developed by van 
Eemeren and Grootendorst ( 1992 ) to enable a systematic rational  reconstruction of 
arguments from reasonableness as they occur in actual legal practice. 

 A judge who argues that application of a rule with an exception in the concrete 
case would be reasonable because application without an exception would have 
unacceptable consequences does this in the context of what can be called a ‘mixed 
dispute’ in which one party argues that the rule R must be applied in the accepted 
standard meaning R′ (that can be based on a linguistic or systematic interpretation 
of the rule), and the other party argues that in the context of the concrete case the 
rule R must not be applied in the meaning R′ but in the amended meaning R″ with 
an exception E, so that the rule is not applicable to the concrete case. This implies 
that the standpoint can be reconstructed as a  complex standpoint  that consists of two 
components: a component  1a  that consists of a preference for the amended meaning 
R″ with an exception and a component  1b  that consists of a rejection of application 
in the standard meaning R′ without an exception:

   1a Application of rule R in the amended meaning R″ with the exception E for the 
concrete situation is reasonable  

  and  
  1b Application of rule R in the literal standard meaning R′ without the exception E 

for the concrete situation is unreasonable    

21   For a discussion of the rational reconstruction of different forms of legal argumentation see 
MacCormick and Summers ( 1991 , chapter 13). 
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 For the argumentative burden of the judge who wants to make an exception, this 
implies that he has to justify why in the concrete case the rule R must be made more 
precise by adding an exception E which implies that the rule should not be applied 
in the concrete case. The argumentation supporting these two components consists, 
in its turn, of a complex  coordinative  argumentation that accounts for the choice 
between the components 1a and 1b of the standpoint. The reconstruction of this 
argumentation is shown in the argumentation model in Fig.  11.1 .  

 The fi rst line of argumentation justifi es the preference for standpoint 1a and the 
second line of argumentation justifi es the rejection of standpoint 1b. 

 The argumentation is complex also in other respects because the argumentation 
must consist of different levels of  subordinate  argumentation that support each 
other. 

  On the fi rst level  (consisting of argument 1a.1 and 1b.1) the judge must justify 
that the preferred version of the rule (R″) leads to the acceptable result (S″) and the 
rejected version (R′) to the unacceptable result (S′). These arguments constitute a 

  Fig. 11.1    Argumentation model for the rational reconstruction of argumentation from 
reasonableness         

1a Application of rule R in the amended meaning R� with the exception E for the concrete 

situation is reasonable

1a.1 Application of rule R in the amended meaning R� leads to the acceptable result (S�) 

in the exceptional circumstances of the concrete case (C)

1a.1.1 In light of the values (V) and the legal principles (LP) the result (S�) is 

acceptable in the exceptional circumstances of the concrete case (C)

1a.1.1.1a Specification of the values (V) and/or the legal principles 

(LP) the rule is intended to realize

1a.1.1.1b Specification of the exceptional circumstances of the 

concrete case (C)

and
1b Application of rule R in the literal standard meaning R� without the exception E for the 

concrete situation is unreasonable

1b.1 Application of rule R in the literal standard meaning R� leads to the unacceptable 

result (S�) in the exceptional circumstances of the concrete case (C)

1b.1.1 In light of the values (V) and the legal principles (LP) the result (S�) is 

unacceptable in the exceptional circumstances of the concrete case (C)

1b.1.1.1a Specification of the values (V) and/or the legal principles   

(LP) the rule is intended to realize

1b.1.1.1b Specification of the exceptional circumstances of the 

concrete case (C)
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specifi c implementation of an argument from (acceptable and) unacceptable 
 consequences/an argument from absurdity. 

 The argumentation of the  second level  (consisting of the argument 1a.1.1 and 
1b.1.1) must justify the acceptability of result (S″) and the unacceptability of the 
result (S′) in relation to the relevant legal principles (LP) and values (V) and the 
exceptional circumstances of the case C. 

 The argumentation of the  third level  (consisting of 1a.1.1.1a and 1a.1.1.1b etc.) 
must specify the sources of the legal principles (LP) and values (V) as well as the 
exceptional circumstances of the concrete case C. 

 The argumentation on the second and third level forms the reconstruction of the 
intention of a rational legislator by specifying the principles and values that justify 
the exception in light of the circumstances of the a-typical case C. 

 This reconstruction of the argumentative obligations of a judge who uses an 
argument from reasonableness into an argumentation model clarifi es his argumenta-
tive obligations. In this way the model serves as a heuristic tool for reconstructing 
the commitments of the judge that have been characterized in the literature as the 
‘plurality of normative and factual considerations’. I have tried to implement the 
‘reconstruction of the intention of a rational legislator/ratio legis’ in terms of a spe-
cifi c implementation of an argument from absurdity and I have translated what is in 
the literature called the ‘cancelling’ or ‘weighing and balancing’ into elements of an 
argumentation model that account for the preference for rule R″ with an exception 
to rule R′ without an exception for the concrete case. It serves as a critical tool also 
for assessing the quality of the argumentation by checking whether the necessary 
elements of the argumentation are represented and whether they can be considered 
acceptable from a legal point of view. Whether the arguments are acceptable from 
the material perspective depends on the criteria of acceptability in a specifi c fi eld of 
law. In section (4) I give a specifi cation of the implementation of the concept of 
‘reasonableness’ in Dutch civil law and on the basis of this, in (5), I use the model 
to give an analysis of an example of the use of an argument from reasonableness and 
fairness in Dutch civil law.  

11.4      The Use of Arguments from Reasonableness 
and Fairness in Dutch Civil Law 

 To do justice to the context-dependency of the concept of reasonableness in the 
context of legal justifi cation, I concentrate on the role of reasonableness in a specifi c 
domain, civil law in the Netherlands. In civil law in the Netherlands reasonableness 
plays a central role as a mechanism for the correction of outcomes that would be 
unacceptable from the perspective of justice in a concrete case. First, in 4.1, I explain 
the relevant rules with respect to the use of norm of reasonableness. Then. in 4.2, I 
discuss a decision of the Dutch Supreme Court in which the criterion of reasonable-
ness as a reason for making an exception is implemented for a specifi c case. 
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11.4.1     The ‘Derogating’ Function of Reasonableness 
in Dutch Civil Law 

 In Dutch civil law, in some cases an argument from reasonableness and fairness is 
an argument that is explicitly recognized as an acceptable argument by the legisla-
tor. On the basis of article 6:248, 2 of the Dutch Civil Code the judge has the author-
ity to make an exception to a contractual provision on the basis of reasonableness 
and fairness if application of the provision would be unacceptable in the concrete 
circumstances:

  2. A contractual provision that is valid between the creditor and the debtor on the basis of 
the law, a custom or a legal act, does not apply if this would be unacceptable from the per-
spective of the standards of reasonableness and fairness. 

   In book 3 of the Dutch Civil Code in the general article 12 the legislator specifi es 
the factors that play a role in determining what can be considered as reasonable 
and fair:

  When determining what reasonableness and fairness require, generally accepted legal prin-
ciples, legal convictions that are generally accepted in the Netherlands, and social and per-
sonal interests in the concrete case, should be taken into account. 

   These articles specify when a judge is allowed to make an exception to a legal 
rule on the basis of reasonableness and fairness and they specify the considerations 
that are necessary to justify an exception to a legal rule. 

 In Dutch law, such a use of reasonableness and fairness is called the ‘derogating 
function’ of reasonableness and fairness because reasonableness is considered as a 
criterion that ‘derogates’ other considerations that would normally justify applying 
the rule if the conditions of application are fulfi lled. 

 In Dutch law, in other cases a judge can make an exception also to a rule but he 
has a heavier ‘argumentative burden’ which is in line with the obligations I have 
described in the argumentation model in Sect.  11.3 . He must explain why a strict 
application would lead to an unacceptable result by specifying why a strict applica-
tion would be incompatible with certain legal principles and values underlying the 
relevant branch of law and why the circumstances of the concrete case are excep-
tional so that they justify an exception on the basis of these principles and values.  

11.4.2     The Implementation of Reasonableness and Fairness 
in the Context of the Application of Article 248 Book 6 
in a Concrete Case 

 After the introduction of article 6:248, 2 of the Dutch Civil Code the fi rst case in 
which the Dutch Supreme Court gave a fundamental decision about the way in 
which reasonableness should be implemented for the circumstances of a specifi c 
case was in the context of a dispute in which the question was whether the relatives 
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of victims of asbestos cancer (mesothelioma) have a claim against the employer 
when the legal limitation period of 30 years (as specifi ed in article 3:310, 2 of the 
Dutch Civil Code) has lapsed, since this form of cancer manifests itself only after 
20 years and results in death within a year. 22  

 The decision was in the case against the Nederlandse Scheldegroep (Supreme 
Court, HR 28 April 2000, NJ 2000, 430). The Supreme Court ruled that an excep-
tion to the limitation period on the basis of reasonableness and fairness is, in prin-
ciple, acceptable in exceptional cases. 23  The court did not give a clear rule but 
formulated the ‘points of view’ that should be taken into account when evaluating 
the unacceptability of the limitation period of 30 years. According to the court, these 
are requirements that weigh heavy. The Supreme Court sent the case back to the 
Court of Appeals to give a decision on the basis of these points of view. 

 This is the only case in which the Supreme Court explicitly made an exception 
on the basis of reasonableness and fairness. In the two cases that followed this case 
(Eternit and Hertel), the Supreme Court gave a different decision. In the Eternit case 
because the limitation period had not yet lapsed so that article 3:310,2 was not 
applicable, in the Hertel case the Supreme Court sent the case back to the Court of 
Appeals that had to investigate the unacceptability of the term of limitation on the 
basis of the points of view. 

 In the fi rst case of the Scheldegroup the Supreme Court specifi es for a particular 
category of cases which conditions should be fulfi lled in order to make an exception 
on the basis of reasonableness and fairness of article 6:2. In this way the Supreme 
Court implements the open norm: for cases in which the death of the employee is 
caused by the work with asbestos, on the basis of reasonableness and fairness it is 
justifi ed to depart from the general rule about the limitation of 30 years. The 
Supreme Court formulates this implementation of the open norm of reasonableness 
as follows:

   3.3.3 Whether, in cases as the present one, application of the limitation period of 30 
years after the event on which the liability rests, is indeed unacceptable accord-
ing to standards of reasonableness and fairness, should be evaluated by taking 
into account the circumstances of the concrete case. As points of view that should 
be mentioned by the judge in his evaluation the following can be mentioned:

22   According to the annotator, ARB (A.R. Bloembergen) the decisions about the term of limitation 
of which this decision forms part constitute the most important application of article 6:2, 2. 
According to him this decision is a clear example of the fact that the Dutch Supreme Court wants 
to limit autonomous elements in the judicial application of law. For an overview of the law regard-
ing the consequences of asbestos cancer in other countries see  http://en.wikipedia.org/wiki/
Asbestos_and_the_law . 
23   This case of the Scheldegroep differs from other examples (of the Unworthy Spouse I discussed 
in the introduction and the Unworthy Grandson that I will discuss in the next section). In this case 
the Supreme Court does not refer to the goal of the rule or the intention of the legislator to justify 
an exception: from the legislative history it is clear that the legislator explicitly wanted to include 
also asbestos cases in the legal rules regarding the term of limitation. 
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    (a)    whether it concerns the compensation for an injury/damage of property or 
for a disadvantage that does not concern an injury/damage of property, and   

   (b)    to what extent the victim or his relatives have recourse to a payment (uitker-
ing) with respect to the injury/damage from another source;   

   (c)    the extent to which the defendant is responsible for the event;   
   (d)    to what extent the defendant, before the limitation period has lapsed, has 

taken into account or should have taken into account the possibility that he 
would be responsible for the damage;   

   (e)    whether the defendant still has the possibility to defend himself against the 
claim;   

   (f)    whether the liability is covered by an insurance;   
   (g)    whether, after the damage has been discovered, the plaintiff has made his 

claim about the liability within a reasonable term and whether a legal action 
has been started.       

   (Supreme Court, HR 28 April 2000, NJ 2000, 430) See also Supreme Court, HR 28 
April 2000, NJ 2000, 431 and HR 20-10-2000, NJ 2001, 268       

 In this case the Supreme Court specifi ed the points of view that should be taken 
into account when implementing the derogating function of ‘reasonableness and 
fairness’ in the context of article 6:248, 2 for cases that concern the limitation period 
for liability for the consequences of asbestos cancer. As became clear, the Supreme 
Court wanted to limit the criteria for application of article 6:248, 2 to this type of 
cases and did not want to commit itself to a more general formulation of criteria.   

11.5     An Exemplary Analysis of Argumentation 
from Reasonableness in the Case of the 
‘Unworthy Grandson’ 

 To illustrate how the argumentation model can be used for the analysis, I will dis-
cuss a representative example of the way in which Dutch courts use the argument 
from reasonableness to justify the decision to correct the law in a specifi c case on 
the basis of reasonableness and fairness. 

 In the case that is called the ‘Unworthy Grandson’, the district court of Haarlem 
uses an argument from reasonableness and fairness to justify that in the case in 
which a grandson had killed his father, an exception should be made to the legal rule 
of article 4:889 of the Dutch Civil Code about the right of a heir to his legal part of 
the inheritance. 24  The ‘unworthy grandson’ who had killed his father and the wife of 
his father (for which he has been convicted and imprisoned in Australia) claims his 
share in the inheritance of his grandmother. He claims to have a right to his share on 

24   For the relevant parts of the decision of the District Court of Haarlem see B at the end of this 
contribution. For the relevant articles of the Dutch Civil Code see C at the end of this 
contribution. 
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the basis of article 4:889 of the Dutch Civil Code that gives a child as a substitute a 
right to the legal part of the inheritance of a deceased parent. However, the other 
inheritors contest this right. The district court of Haarlem rules that the grandson is 
not entitled to his father’s share in the inheritance. As a justifi cation the court refers 
to the derogating function of reasonableness and fairness stating that ‘in light of the 
legal principle that someone should not profi t from the intentionally caused death of 
someone else, the right of the grandson to exercise his right to his legal share of the 
inheritance on the basis of article 4:889 of the Dutch Civil Code would, according 
to the standards of reasonableness and fairness in the circumstances of this concrete 
case, lead to an unacceptable result’. 25  

 The district court decides that article 4:889 of the Dutch Civil Code that gives a 
child as a substitute a right to the legal part of the inheritance of a deceased parent, 
is not applicable in the concrete case because it would lead to an unacceptable result 
from the perspective of the underlying principle regarding unworthiness in the law 
of inheritance. 26  By making an exception on the basis of reasonableness, the court 
applies article 6:248, 2, referring to the decision of the Supreme Court in the case of 
the ‘Unworthy Spouse’ I discussed at the beginning, in which the court applied 
article 6:248 also to an a-typical case in the fi eld of inheritance. 

 I will now discuss the analysis of the relevant parts of the decision on the basis 
of the argumentation model. You fi nd the analysis in Fig.  11.2 .  

 On the  fi rst level  (reconstructed as argument 1a.1) the court justifi es that the pre-
ferred version of the rule R″ with the exception E for the concrete situation, imply-
ing that the rule of article 4:889 is not applicable to a person who has murdered his 
father, leads to the acceptable result (S″) in the concrete case that the son who has 
murdered his father cannot exercise his right to his legal share of the inheritance. 

 On the  second and third level  the court explains why result S″ is acceptable by 
explaining the evaluation of the results in light of the legal principle (LP) that some-
one should not profi t from the intentionally caused death of someone else in relation 
to the exceptional circumstances of the concrete case (C) where the son has mur-
dered his father, leads to the acceptable result (S″). 

 The argumentation on the second level (consisting of 1a.1.1), justifi es the 
 acceptability of the result S″ by specifying that the result can be considered accept-
able in light of the legal principle (LP) and the exceptional circumstances of the 
concrete case (C) . The argumentation on the third level (consisting of 1a.1.1.1a and 
1a.1.1.1b) justifi es the existence of the legal principle by referring to the decision of 
the Dutch Supreme Court in the case of the ‘Unworthy Spouse’ and specifi es the 
exceptional circumstances of the concrete situation C that form the a-typical 

25   In appeal, the Court of Appeals (Court of Appeals Amsterdam, August 15, 2002, nr. 1304/01, NJ 
2003, 53) rejects the appeal and confi rms the decision of the district court. The Court of Appeals 
adds in 4.3 that the district court, all the more so because the grandson would inherit his father’s 
part in the inheritance by way of replacement because he has killed his father, is of the opinion that 
it would be an unacceptable legal consequence that the grandson would have a right to the inheri-
tance according to the standards of reasonableness and fairness. 
26   In 2003 the Dutch law of inheritance has been changed, now the relevant articles are 4.3 and 4.12 
of the Dutch Civil Code. 
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 circumstances that justify the exception E. This argumentation on the second and 
third level forms the reconstruction of the intention of a rational legislator by 
 specifying the principles and values that justify the exception in light of the 
 circumstance of the a-typical case. 

 For the other line of argumentation (in defence of the second part of the stand-
point 1b that application of rule R in the meaning R′ leads to the unacceptable result 
S′) a similar argumentation structure can be reconstructed. 

 The analysis makes clear that in legal decisions only part of the complex stand-
point and argumentation is made explicit. The standpoint that a particular exception 
E to the rule R is necessary (part 1a of the standpoint) is defended by means of the 
argumentation line 1.1b etcetera that should be reconstructed as a justifi cation of 
part 1b of the standpoint. For a complete rational reconstruction, however, the whole 
complex argumentation must be reconstructed to make the underlying arguments 
explicit so that they can be submitted to critique. 

 The analysis of the argumentation demonstrates that the court, from the formal 
perspective, lives up to its argumentative burden as specifi ed in the argumentation 

1a Application of article 4:889 in the amended meaning R�, with the exception E for the  

concrete situation, implying that the rule is not applicable to a person who has murdered 

his father, is reasonable

1a.1 Application of rule R in the amended meaning R� in the concrete case (C) where  

the son has murdered his father leads to the acceptable result (S�)that the  

‘grandson’ cannot exercise his right to his legal share of the inheritance

1a.1.1 In light of the legal principle (LP), that someone should not profit from 

the intentionally caused death of someone else, the result (S�) that the 

son who has murdered his father cannot exercise his right to his legal 

share of the inheritance, is acceptable in the exceptional circumstances 

of the concrete case (C) where the son has murdered his father

1a.1.1.1a This principle is formulated by the Supreme Court in his 

decision of December 7 1990 (the ‘Unworthy spouse’)

1a.1.1.1b Application of rule R in the amended meaning R� is 

compatible with the personal interests of the parties 

involved in the concrete case (C) where the son has 

murdered his father, implying that it is in the present 

circumstances compatible with the sense of justice that the 

will of the testatrix is obeyed because the testatrix, who had 

suffered a great deal from what the grandson had done to 

her, had explicitly stated in her will that she did not want 

that the grandson would get a share of her inheritance

  Fig. 11.2    Analysis of the argumentation in the case of the ‘Unworthy Grandson’         
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model. The exception is justifi ed by three levels of argumentation specifying that 
the rule with the exception leads to an acceptable result, is in accordance with the 
law and with the personal interests of the persons involved in the concrete case, 
which is in line with the requirements of the article 3:12 of the Dutch Civil Code. 

 Whether the justifi cation is acceptable from the material perspective depends on 
the question whether the support of the argumentation is acceptable. In this case, 
relevant considerations in this respect are that the argumentation is defended by a 
decision of the Supreme Court in the case of the ‘Unworthy spouse’ in which the 
legal principle (LP) is formulated. It is also supported by an argument in which it is 
specifi ed that the history of the case makes clear that the personal interests of the 
testatrix are indeed in accordance with the decision to deny the grandson his right to 
his legal share. 

 In a similar way, the other line of argumentation supporting the claim that appli-
cation in the strict meaning R′ would be unreasonable and unfair can be evaluated.  

1b Application of article 4:889 in the meaning R�, without the exception E for the concrete 

situation, implying that the rule is applicable to a person who has murdered his father, is 

unreasonable

1b.1 Application of rule R in the amended meaning R� in the concrete case (C) where the

son has murdered his father leads to the unacceptable result (S�) that the ‘grandson’ 

cannot exercise his right to his legal share of the inheritance

1b.1.1 In light of the legal principle (LP), that someone should not profit from 

the intentionally caused death of someone else, the result (S�) that the 

son who has murdered his father can exercise his right to his legal share 

of the inheritance, is unacceptable in the exceptional circumstances of 

the concrete case (C) where the son has murdered his father

1b.1.1.1a This principle is formulated by the Supreme Court in his 

decision of December 7 1990 (the ‘Unworthy spouse’)

1b.1.1.1b Application of rule R in the amended meaning R� is 

incompatible with the personal interests of the parties 

involved in the concrete case (C) where the son has 

murdered his father, implying that it is in the present 

circumstances incompatible with the sense of justice that the 

will of the testatrix is obeyed because the testatrix, who had 

suffered a great deal from what the grandson had done to 

her, had explicitly stated in her will that she did not want 

that the grandson would get a share of her inheritance

Fig. 11.2 (continued)
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11.6     Conclusion 

 In this contribution I have analyzed the role of argumentation from reasonableness 
in the justifi cation of judicial opinions. I have clarifi ed the complex argumentation 
structure of this form of argumentation and the types of argument that constitute this 
complex argumentation. I have explained that arguments from reasonableness can 
be an acceptable way of justifying a judicial opinion if certain conditions are ful-
fi lled. I have explained that, from a legal perspective, ‘reasonableness’ is not neces-
sarily a subjective criterion that is not open for discussion. By referring to the 
acceptability of the preferred solution and the unacceptability of the rejected out-
come, a judge can explicitly account for the balancing of a legally desirable and a 
legally undesirable solution. In doing so, he has the obligation to refer to objective 
goals intended by the legislator and to the principles and values underlying these 
goals. By explicitly referring to these legal considerations, he opens his argumenta-
tion to rational critique and intersubjective testing. By explicitly mentioning the 
a-typical circumstances of the case he explains what kind of factual considerations 
can form relevant considerations for applying a rule of exception in certain cases. In 
this way, courts contribute to the development of law by specifying the relevant 
criteria for the application of a ‘rule of exception’ in cases that have not been fore-
seen by the historical legislator but should be applied from the perspective of a 
rational legislator.      

    A. The Case of the ‘Unworthy Spouse’ 

  DECISION OF THE COURT OF APPEALS NJ 1989/369, 24-11-1989 

   (…)  
  5.13 Since the district court has assumed that Mrs. van Wylick intended with the 

marriage - that also according to L was a marriage of convenience- a fi nancial 
benefi t for L, the district court has rightly stressed that to the factual situation 
described in the foregoing the general legal principle is applicable that he, who 
has deliberately caused the death of someone else, who has favoured him, should 
not profi t from the this favour.  

  (…)  
  5.16 In this context it is also important to mention that the aforementioned legal 

principle is closely related to another legal principle, i.e. that one should not 
profi t form the deliberately caused death of someone else, which principle has 
among others been expressed in article 885 under 1 book 3 CC. (…)  

  5.17 Application of the mentioned legal principles leads under the aforementioned 
facts and circumstances to the conclusion that L is not entitled to the benefi t that 
is the consequence of the community of property created by the marriage without 
a marriage settlement with mrs. van Wylick.  
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  5.18 Also an examination of the claims of L in light of the requirements of reason-
ableness and fairness according to which he is supposed to behave in the com-
munity of property that is created by the marriage, as is stated by Brouwers c.s., 
leads to the conclusion that L should not profi t from the marital community of 
property. In this case the court applies a strict standard because the appeal to 
reasonableness and fairness is aimed at preventing the claims of L completely. 
Also  when applying such a strict standard the court is of the opinion that the 
claims of L must be considered as so unreasonable and unfair, in the afore-
mentioned special circumstances of this case and also considered in light of 
the mentioned general legal principles, that the exertion of the claimed 
rights must be denied to him completely .     

    B. Articles from the Dutch Civil Code Applied in the Case 
of the Unworthy Spouse 

     Article 1:100 of the Old Dutch Civil Code    

    1.    The spouses have an equal share in this divided community of property, unless a 
different division is established by means of a marriage settlement (…).    

    Article 4.3 of the New Dutch Civil Code (introduced after 1990)    

    1.    Legally unworthy to profi t from an inheritance are: He who has been condemned 
irrevocably because he has killed the deceased, he who has tried to kill the 
deceased or he who has prepared to kill the deceased or has participated in pre-
paring to kill the deceased.    

    Article 6:248, 2 of the Dutch Civil Code     

 An arrangement that is valid between the creditor and the debtor on the basis of 
the law, a custom or a legal act, does not apply if this is unacceptable from the per-
spective of the standards of reasonableness and fairness.

    Article 3:12 of the Dutch Civil Code     

 When establishing what reasonableness and fairness require, generally accepted 
legal principles, legal convictions that are generally accepted in the Netherlands, 
and social and personal interests in a particular case, should be taken into account.  

    C. The Case of the ‘Unworthy Grandson’ 

     District Court Haarlem, July 24, 2001, nr. 68989    

   5.7 The exceptional situation of this case has not been foreseen by the legislator. 
But even if it would have been foreseen, this does not exclude that in certain 
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circumstances the judge can appeal to the ‘derogating’ function of reasonable-
ness and fairness if application of the law would lead to an unacceptable result.  

  5.8 The Court is of the opinion that in this case such circumstances obtain. The 
Court holds that the defendant acts in this special case as inheritor and statutory 
heir of his grandmother because he has killed his father, the inheritor in the fi rst 
line.  

  (…)  
  5.10 The rules regarding unworthiness in the law of inheritance make explicit the 

underlying general legal principle to which the decision of the Supreme Court of 
December 7 1990 also refers, i.e. that someone should not profi t form the inten-
tionally caused death of someone else.  In the light of this principle the right of 
the defendant to exercise his right to his legal share of the inheritance on the 
basis of clause 4:889 of the Dutch Civil Code would, according to the stan-
dards of reasonableness and fairness in the circumstances of this concrete 
case, lead to an unacceptable result.   

  5.11 The Court holds that in the present circumstances it is important also that the 
testatrix, who had suffered a great deal from what the grandson had done to her, 
had explicitly stated in her will that she did not want that the grandson would get 
a share of her inheritance. Although it is true that a testator cannot disinherit 
someone from his legitimate share to the inheritance, the right to the legitimate 
share is not absolute. In the present circumstances disobeying the will of the 
testatrix would confl ict with the sense of justice in such a serious way that exer-
tion of this right cannot be accepted.     

    D. Relevant Articles Used in the Case 
of the Unworthy Grandson 

     Article 4:889 of the Dutch Civil Code (now article 4.12):    

    1.    Replacement in the direct downward line takes place infi nitively.

    Article 4:885 of the Dutch Civil Coce (now article 4.3):        

  The following persons can considered to be unworthy to be an inheritor and can, 
for this reason be excluded from the inheritance:

    1.    He who has been convicted of killing of trying to kill the deceased;       
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    Chapter 12   
 Legal Argumentation and Theories 
of Adjudication in the U.S. Legal Tradition: 
A Critical View of Cass Sunstein’s 
Minimalism, Richard Posner’s Pragmatism 
and Ronald Dworkin’s Advocacy of Integrity 

             Bernardo     Gonçalves     Fernandes    

    Abstract     This chapter aims at studying the theories of adjudication in U.S. law, 
beginning with a criticism against the old “justifying dichotomy” between interpre-
tivism and non-interpretivism, which is still present in U.S. legal thinking. In a 
second moment, I will analyze alternatives to this gap envisioned by Cass Sunstein’s 
judicial minimalism, by pragmatism, by Richard Posner’s anti-theoretical move-
ment and by Ronald Dworkin’s Theory of Integrity. Finally, I will take a stand on 
this debate and provide an answer as to which of these theories is equipped with the 
best resources for the reaching adequate and correct legal judgments.  

12.1         Introduction 

 Theories of legal argumentation usually work within different fi elds where legal 
arguments are at stake, of which two unquestionable examples can be mentioned: 
the legislative process and the enforcement of rules for the resolution of specifi c 
cases. 

 Legal theorists, particularly after the second half of the twentieth century, have 
been largely concerned with the discourses of adjudication, in a clear move to 
“strengthen” the role of the judiciary in resolving confl icts and “reasonable dis-
agreements” existing in contemporary societies. The recurrent use of the expression 

        B.  G.   Fernandes      (*) 
  Law Faculty ,  Federal University of Minas Gerais (Universidade Federal de Minas Gerais) , 
  Belo Horizonte ,  Brazil   
 e-mail: bernardogaf@yahoo.com.br  

mailto:bernardogaf@yahoo.com.br


204

“everything pours into the judiciary”, or at least “almost everything”, is no casualty 
either in Civil Law or in Common Law legal traditions. 1     

 In this context, one can notice an increasing need not only to explain how deci-
sions are formed, but also to justify them. 

 Theories of legal argumentation seek to unveil all the relevant aspects concerning 
the rational use of arguments to justify judicial decisions. Semiotics, legal logic, 
legal axiology, philosophy of language, rhetoric and theories of interpretation are 
some of the tools developed for this analysis (Bustamante and Maia  2008 , p. 361). 

 But if modern theories of legal argumentation are largely characterized both by 
an explanation of the “use of arguments” and a normative account to determine the 
“value of these arguments” in the discourses that seek to justify a judicial decision 
and to make that decision rationally acceptable, how can we conceive this assertion 
in a tradition in which judicial decisions have long been justifi ed according to the 
dichotomy “interpretivism versus non-interpretivism”? 

 This chapter aims at studying the theories of adjudication in U.S. law, beginning 
with a criticism against the old “justifying dichotomy” between interpretivism and 
non-interpretivism, which have been largely present in U.S. legal thinking. 2  In a 
second moment, I will analyze the alternatives to this gap envisioned by Cass 
Sunstein’s judicial minimalism, Richard Posner’s anti-theoretical pragmatism, and 
Ronald Dworkin’s conception of “Law as Integrity”. Finally, I will take a stand on 
this debate and provide an answer as to which of these theories is equipped with the 
best resources for the reaching adequate legal judgments.  

12.2     The Dichotomy Between Interpretivism 
and Non-interpretivism 

 Until recently, American judges used to justify their decisions and have their argu-
ments studied according to either “interpretive” or “non-interpretive premises”. A 
magistrate or even a counsellor was classifi ed on the basis of this duality. Let us 
analyse how those interpretive perspectives account for legal argumentation. 

 Interpretivists, on the one hand, advocate a conservative position – advanced by 
great exponents like Judge Robert Bork and Justice Antonin Scalia – according to 
which the interpreter, especially in constitutional adjudication, shall be limited to 
grasping the meaning of the explicit precepts or at least the meaning perceived as 
clearly implicit in the text, i.e. within its semantic texture. While interpreting the 
Constitution, one should have his eyes on the constitutional text that lies ahead, hav-
ing as his farthest limit an opening to search for the original intention of the found-
ers. They claim that taking a step beyond the frame of the text would subvert the 
principle of the Rule of Law, distorting it in the form of a judge-made law. This 
prudential attitude would prove essential in the judicial review of legislative acts, 

1   For a criticism of these opinions that strengthen the judiciary at the expense of Parliament, see the 
works of Jeremy Waldron, especially: Law and Disagreement ( 2009 ). 
2   For a straightforward characterization of this basic dichotomy, with a critical stance, see Ely 
( 1980 , pp. 43–72) and Dworkin ( 1985 , pp. 34–38). 

B.G. Fernandes



205

which should be limited by the constitutional framework, under the assumption that 
a decision which employs other methods would be in violation of the democratic 
principle, inasmuch as the laws under the surveillance of judicial review are enacted 
with the support of a majority of the members of a political community. 

 The non-interpretivist account, on the other hand, is more sympathetic to judicial 
adjudication of the rights enshrined in the Constitution, and is not satisfi ed with a 
formalistic or originalist interpretation, despite the great constellation of internal 
divergences within the advocates of this approach to interpretation. Principles such 
as justice, freedom and equality should speak louder composing the constitutional 
project of a self-respecting democratic society, rather than a blunt and strict subser-
vience to the semantic reading the constitutional text. Thus, while interpretivists say 
that the constitutionally adequate solution to dilemmas and confl icts arising in the 
legal arena should be found in the lawmakers’ opinion, non-interpretivists seek for 
answers in values (and traditions) arising from society itself. 

 Here, the criticisms of John Hart Ely, during the 1980s, are particularly appeal-
ing because they constitute a strong benchmark against something that was natural-
ized in U.S. legal doctrine until then. 

 As to interpretivism, which adopts a restricted notion adjudication, Ely acknowl-
edges that strict adherence to the text of the Constitution itself requires a respect for 
the will of the majority expressed and interpreted in accordance with the law. 
Nonetheless, in spite of the fact that the majoritarian premise is at the centre of the 
American democracy, it is not, and should not be made, absolute. In this sense, he 
argued that minorities need to be protected against abuses that might occur in a 
representative democracy. Moreover, attachment to the wording of the Constitution 
is also problematic in the sense that the text is neither a closed framework nor a 
perfect product that can cover all of the possible situations of application (Ely  1980 , 
pp. 07–52). 

 Non-interpretivism, on the other hand, has to face the problem of determining 
what modes of integration and complementation of the Constitution should be made 
available for judges. In other words, they must answer which sources of arguments 
may be deployed to supplement the constitution. Would it be from the natural law 
tradition, reason, consensus, principles or moral digressions? If any of these sugges-
tions is accepted, the parliament borne democratic element (which stems from the 
principle of democratic representation) could be shaken, since legal judgments 
would depend on the subjectivity or even arbitrariness of judges that rely on criteria 
which are provided with certainty and security (Ely  1980 , pp. 07–52). 

 From there comes the need for new theoretical conceptions that aim to overcome 
the old dichotomy between interpretivism and non-intepretivism. Ely himself was 
one of the fi rst authors to develop a theory to overcome this gap (Ely  1980 ). 

 As Dworkin has argued, the scheme of classifi cation underlying this dichotomy 
is a poor one, since “any recognizable theory of judicial review is interpretive in the 
sense that it aims to provide an interpretation of the Constitution as an original, 
foundational legal document, and also aims to integrate the Constitution into our 
constitutional and legal practice as a whole” (Dworkin  1985 , pp. 34). Any sensible 
real-world theory of interpretation, therefore, needs to overcome the limits of this 
dichotomic approach to constitutional argumentation. 
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 In the present chapter, I will work with three of the contemporary theories that go 
beyond “interpretivism” and “non-interpretivism” in the American landscape.  

12.3     Cass Sunstein’s Judicial Minimalism 

 Cass R. Sunstein is one of the exponents of an interpretive approach known as “judi-
cial minimalism”, the purpose of which is to re-interpret the role that courts should 
play in a constitutional democracy. 

 Minimalists are suspicious about constitutional theory and judicial review, even 
when these are deployed with emancipatory purposes. For this reason, they are 
reluctant to accept a social protagonism on the part of judges, who should rather 
focus on the specifi c solution of the case under their auspices. 

 Sunstein’s basic idea is that judges, in constitutional adjudication, must leave 
many questions open, having no hurry to introduce substantive and conclusive 
answers – or even brilliant academic theses – to their constituency. It is rather 
explicit the preference for a type of legal practice in which judges must move away 
from “theoretical” arguments in their decisions. 

 He believes that the U.S. Congress understands the democratic dimension much 
better than the Supreme Court, and therefore is more entitled to give fi nal answers 
on most of the legal issues. In consequence of this, there would be a “greater promo-
tion of democracy” if judicial interference in the political process decreased. Thus, 
a minimalist decision has the merit of leaving a space for future refl ections on the 
matter, at national, state and local levels. 3  

 In order for that to happen, magistrates must understand that there is not the 
slightest need – or legitimacy – for them to decide questions which cannot be 
regarded as essential to the resolution of the case at hand. Therefore, the assessment 
of complex cases that have not yet reached a level of maturity in the course of deci-
sions in society should be avoided by simply denying the  certiorari . 4  

 Sunstein argues that a minimalist decision shall normally have two features: 
superfi ciality and narrowness or restriction (Sunstein  1999 , p. 10). Hence, the Court 
objectively decides on the case at hand, rather than making an attempt to establish 
rules for application in other similar or future cases. 5  

3   Michael Dorf ( 1998 ) prefers to refer to this judicial stance as legal experimentalism, since this 
complementary space, for both the Legislative and the state Courts, allows a greater refl ection on 
the problem to be discussed by the entire society at various levels (pluralism favoring). 
4   Here we have a reduced burden of legal decisions and decreased risk of a mistaken decision: with 
this, it is possible to avoid overloading judicial decisions tasks, so that eventual errors of the courts 
become less frequent and less damaging. As it is widely known, judicial resolutions of issues that 
are highly complex from the technical standpoint and politically controversial can generate politi-
cal and economic side effects (Sunstein  1999 ). 
5   An example is the judgment on gender discrimination at the Virginia Military Institute, in 1995. 
By adopting a minimalist understanding of the decision, the Supreme Court did not attempt to 
establish a general rule that could put an end to the discussion about the constitutionality of the 
gender discrimination practiced by the U.S. military schools that only accepted male students, rul-
ing instead in the strict case of the State of Virginia. (United States v. Virginia, 518 U.S. 515, 1996). 
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 Therefore, decisions must be “narrow rather than broad” and “shallow rather 
than deep”. In these terms, “decisions should be narrow to the extent that the court 
should simply decide on that case, without anticipating how similar (or analogous) 
cases would be solved. And should be shallow to the extent that they should not try 
to justify the decision for reasons involving basic constitutional principles.” 6  

 In these terms, the minimalist approach would have the power to: “a) not have 
courts deciding on issues unnecessary to the resolution of a case; b) have courts 
refusing to decide cases that are not yet mature and ready for decision; c) have 
courts avoiding the discussion on constitutional issues; d) have courts respecting 
their own precedents, e) not have courts issuing advisory opinions, f) have courts 
following the previous legal precedents but not necessarily following personal opin-
ions expressed in votes that have no binding force; g) have courts exercising passive 
virtues associated with maintaining silence about the big day-to-day issues” 
(Sunstein  1999 , pp. 04–05). 

 With this, we have in Sunstein’s theory a relevant space for the constructive use 
of silence. That would be “a trivial and correct measure for the activity of judicial 
institutions”, either because it allows the court to “buy time” while the appropriate 
political forums do not solve the problem, or because judges have “little democratic 
legitimacy to provide wide public evidence over certain matters”. 7  

 But despite taking the minimalist approach, Sunstein also spells out what he 
means by maximalism. For him maximalism requires judicial decisions that estab-
lish “general rules for the future” as well as “ambitious theoretical justifi cations”. 
These decisions will be “deep” and “wide”. Under certain contexts and circum-
stances, they will be necessary (minimalism does not always prevail, because it is 
not absolute, as no interpretive theory could be, as a matter of fact, in the words of 
Sunstein). In these terms, there is a minimalism favourable assumption though it 
can be overcome, in certain specifi c (contextual) situations, by law enforcement. 

 So the idea is, if the “limited” and “superfi cial” nature of the decisions is an 
assumption rather than a dogma, how could it be possible for one to know when it 
is desirable to frankly adopt a more “proactive” stance? Certainly, it would not be 
possible to fi nd an answer that defi nitively resolves this problem, although for 
Sunstein, some general considerations can be advanced. 

 In this vein, according to Sunstein, there are a few cases in which it may be rec-
ommended to construct arguments supported by broader and more abstract princi-
ples, especially in the following cases: (i) When a wider solution can reduce the cost 
of the uncertainty of the decision for both the court itself and the litigants; when it 
is necessary to establish conditions for a prior planning, able to provide legal cer-
tainty and predictability to actors in society in general; where the lack of clear deci-
sions may deprive citizens from a solid support to act democratically. Moreover, it 
is also admissible (ii) when a more activist approach promotes democratic goals, 

6   For Sunstein, a judge must decide “one case at a time” and limited to what the case requires as to 
avoid taking position on moral or political controversies which are not indispensable to the solu-
tion of the particular problem (Sunstein  1999 , pp. 10–11). 
7   In law, as everywhere, what is said is not necessarily more important than what is not said. This 
is especially so when the acceptance of a controversial theory can increase the risk of assessment 
mistakes, errors that judges and courts are not often in a good position to evaluate. 
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enabling essential prerequisites to the functioning of deliberative democracy. The 
decision of the U.S. Court in  Brown v. Board of Education  8  is certainly the most 
suitable example (Sunstein  1999 , pp. 56–57). 

 On the other hand, the features that make a more modest approach recommended 
in turn are: (i) when the situation in which the court must decide generates great 
uncertainty about fundamental aspects of the rules, especially constitutional ones, 
or in case of rapid social changes and instability; (ii) when any broader solution 
seems to entail great uncertainty for future cases; (iii) when there is no urgent need 
to establish safe public planning criteria for the future; (iv) when the preconditions 
of democratic deliberation are not in play and democratic goals are unlikely to be 
promoted by a bolder judgment (Sunstein  1999 , pp. 56–57). 

 As mentioned above, Sunstein’s main concern is not with the decision itself, or 
its internal and external justifi cation, but with the “consequences” of that decision. 
He moves away from the search for legitimacy, correctness or suitability of the deci-
sion rendered. The “arguments of principle” are overridden by “political argu-
ments”. Here, in an extremely instrumental way, what really matters are the impacts 
of the decision. As a matter of fact, the decision will only be appropriate when in 
accordance with its strategic effects in concrete situations, in a given time span (the 
“adequate” cannot be “adequate” in a given instance for a political reason), so even 
“theoretical arguments” should be eschewed in favour of “practical arguments” and 
the empirical perspective (empirical research on attitudes and practices of judges 
and courts) prevails over any theoretical construction (based on interpretative 
theories). 9   

12.4     Pragmatism and the Anti-theoretical Trend Against 
the Backdrop of Richard Posner’s Law and Economics 

 The works of Richard Posner have been highly discussed in several countries, and 
their contribution, which will be analyzed here, concerns the so-called “law and 
economics” as well as the debate on pragmatism and the anti-theoretical movement 
in legal discourse. 

 Starting with “law and economics”, its milestone dates back to a book published 
in the early 70s of the last century, in Chicago (Posner  2003b ). This work was 
divided into seven (7) parts, involving topics such as corporate and fi nancial mar-
kets law, the distribution of wealth and tax revenues, the American legal procedure 
and the profi le of the legal economic arguments (Economic Legal Reasoning) 
(Posner  2003b ). 

 The core of such theory lays on the assumption that law is an instrument for 
accomplishing social ends, and with that, its ultimate goal would be economic effi -

8   Brown  v.  Board of Education of Topeka  – 347 U.S. 483 (1954). 
9   For an empirical institutional analysis of judicial practice, which advances this perspective, see: 
(Vermeule  2006 ) and (Vermeule  2009 ). 
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ciency. For such a task, Posner considers economics as the science of rational 
choices  par excellence , stating in his digressions that economy guides the making 
of the law and that people are the rational maximizers of their satisfactions. 
Therefore, all persons (except for small children and the mentally retarded) through-
out all activities (except under the infl uence of psychosis or mental disorders caused 
by drug or alcohol abuse) work with choices and should maximize them (Posner 
 2003b ). 10  

 The thesis of law and economics could then be synthesized from the utilitarian 
perspective (although it is not the “traditional utilitarianism” or “pure utilitarian-
ism” which aims to maximize the “wellness”, “pleasure” or “happiness”), in which 
the decision of a judge must be guided by a cost-benefi t ratio. Thus, the duty is 
perspectival when it promotes the maximization of economic relations, and the 
maximization of wealth (wealth maximization) should guide the involvement of 
judges (Posner  2003a ,  b ). 

 We draw attention here to the so-called North-American legal pragmatism, from 
a “realistic matrix”, which sees legal reasoning by an exogenous (external) logic 
which searches for the best “practical” and, consequentially, strongest results. Law 
then inexorably stands as a  strategic  and indefi nite instrument, which suffers from a 
legitimation defi cit and lacks any commitment to the idea of “rightness” or 
correctness. 

 As to legal pragmatism, it is advisable to clarify that although there are many 
different approaches to this philosophical traditions, there seem to be three general 
characteristics that defi ne this concept, namely: contextualism, consequentialism 
and anti-foundationalism. 

 Contextualism implies that any proposition is judged on the basis of its compli-
ance with human and social needs. Consequentialism, in turn, requires that any 
proposition to be tested by anticipating its consequences and possible outcomes. 
Finally, anti-foundationalism is the rejection of any kind of metaphysical entities, 
abstract concepts,  a priori  categories, perpetual principles, past instances, transcen-
dental entities and dogmas, among other possible foundations to thinking. 

 Hence, when Posner postulates that legal judgments should be evaluated accord-
ing to a cost-benefi t ratio which seeks wealth maximization, he provides a place for 
the judicial system to ensure dogmas (i.e., private property, contracts, etc.) that shift 
the standards of legitimacy of judicial decisions from law to economic parameters. 
Legal decisions lose their deontological nature if guided by a ratio of costs and 
economic impacts interconnected by the logic of effi ciency. That is, we have here a 
strand of the “strong consequentialism”, which holds that judicial decisions must be 
made not with the eyes in the past (following an interpretive bias, for instance), but 
always with an eye to the future (the prospective), with a view to choosing among 

10   Thus, according to Posner, the Chicago School clearly supports the application of micro- 
economic analysis in law based on three assumptions: (a) individuals are rational maximizers of 
their satisfactions with behaviors both out and inside the market; (b) individuals respond to price 
incentives with behaviors both in and out of the market, (c) rules and legal actions can be evaluated 
based on effi ciency, since legal decisions should promote effi ciency. 
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the options one that brings greater advantage from the economic perspective. 
Posner, who is a Federal Judge, will be heavily criticized for many of his opinions. 
One of those criticisms comes from Posner’s defence of the correctness of the 
U.S. Supreme Court in its decision concerning the  Bush X Gore  election, 11   in which 
the original outcome was maintained (with the Bush victory) in spite of the fact that 
the election has been knowingly forged in the State of Florida. 12  According to 
Posner, the decision contrary to the recount (even if it was legally consistent because 
of the possible fraud) would cause a huge loss to the institutions of the country, 
let alone an excessive instability in not making a decision about who would be the 
future President during the election reanalysis period. 

 We point out that the assessment of the consequences of the decision, rather than 
its strict “legality”, becomes increasingly more important for Posner. Yet, this con-
sequentialist approach faces some important objections. If market imperatives are 
driving the judicial conduct, Law becomes colonized by another system with a dif-
ferent logic, replacing law’s binary statements of “legal” and “illegal” by a reason-
ing based on “profi t and losses”, with a tendency towards the disappearance of Law 
and giving way to obvious risks to the legitimacy and stability of a democratic 
society. 

 Another important point to be noticed is that Posner’s pragmatism frontally 
attacks most of the scholarly theories of law ( legal scholars ). 13  

 That means this is part of what is called an anti-theoretical populist movement, 
which holds that no moral theory can provide a solid basis for moral judgments (no 
moral theory that can convince a person, for example, a judge, to accept a moral 
judgment he initially rejects). 14  Moreover, Posner also argues that whatever the 
force that a moral theory may have in ordinary life, or even in politics, judges should 
ignore it because magistrates have better resources to defend their objectives and 
decisions (Dworkin  2006 , p. 117). 

 The central argument is that judges are not faced with moral questions in their 
cases, and more, are not interested and should not be interested in issues of justice. 

11   Bush v. Gore – 531 U.S. 98 (2000). 
12   As Dworkin states “by far the best known defense of the Supreme Court decision in Bush X Gore 
is the assertion that the court spared the country from a new, and perhaps prolonged, period of legal 
and political battles, not to mention the uncertainty about who would be the new US President. 
From this point of view, the fi ve conservative judges knew it was impossible to justify their deci-
sion on legal grounds, but heroically decided to pay the price of having their reputation as law 
offi cials scratched in order to save the nation from all these diffi culties: as is sometimes said, they 
have burned themselves to preserve us. In a book of which I was the organizer, Richard Posner, 
with his usual vigor and niggardliness, presents a favorable argument to this view more clearly 
than anyone else ever did”. (Dworkin  2006 , p. 133). 
13   Those somehow establish a connection between the philosophy of law and moral philosophy, or 
better yet, insert legal theory into moral theory. Posner’s prime targets (legal scholars) are: Ronald 
Dworkin, Charles Fried, Anthony Kronman, John Noonan and Martha Nussbaum. 
14   (Dworkin  2006 , p. 117) Here the author does not advocate a moral nihilism (i.e.: nothing is mor-
ally right or wrong), but a moral relativism in which there are valid moral claims, namely those 
which are derived from a local perspective, i.e., related to a moral code of a particular culture. 
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According to Posner, when faced with challenging cases where a simple answer 
cannot be drawn from ordinary sources of guidance (Constitution, precedents, 
laws), judges “can do nothing but resort to notions derived from the management of 
public affairs, professional and personal values, intuition and their own opinion”. 
(Posner  1999 , p. 08) 

 More important than making the judge aware the moral content during her deci-
sion making process, (i.e., the value of democracy within a society, what is the 
meaning of the clause of mutual respect, or if a law prohibiting physician-assisted 
suicide is compatible with the Constitution), is to have her (the magistrate) master-
ing the knowledge of all economic, social and political issues involved in the matter. 
She must have control, with the highest possible predictability, over of the conse-
quences generated by her decision, always taking the adoption of the measure that 
will bring greater benefi t or an improvement to the general conditions observed by 
those involved in the case as his guiding framework.  

12.5     Ronald Dworkin’s Theory of Integrity: The Defence 
of “Theoretical Argument” Against “Practical 
Arguments” 

 For the north-american jurist and philosopher Ronald Dworkin law must be read as 
part of a collective enterprise shared by the whole society. Rights would then be 
creatures of history and morality, to the extent that they have a historical- institutional 
construction for sharing within the same society the same set of principles and rec-
ognition of equal rights and freedoms to all subjective members (communal 
principles). 15   This involves recognizing that all who belong to the same society 
necessarily share a common set of basic rights and duties, including the right to 
participate in the construction and attribution of meaning to these rights, whether in 
the fi eld of the Legislative or the Judiciary Power. 

 Therefore, magistrates neither would be free to exercise strong discretion while 
deciding concrete cases brought to the courts, nor could base their decisions in the 
pursuit of collective goals (which benefi t only a portion of society over another 
branch) if individual rights (embodied by legal principles) are under question, 
because – as wildcards in a game of cards – they hold primacy over the fi rst (collec-
tive goals), given their universal character – being valid for all members of that 
given society (Dworkin  1986 ). 

 The view that the adjudication is not produced in the vacuum, but rather in a 
constant dialogue with history, bears the infl uence of Gadamer’s hermeneutics. 
Nevertheless, Dworkin goes beyond Gadamer and advocates a constructive inter-

15   The “Communal principles” becomes the fundamental idea in the Dworkian theory, for it is the 
condition of possibility for the metaphors of Judge Hercules and the “Chain Novel”. 
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pretation 16  and, therefore, a critical hermeneutic theory in which the decision of a 
case produces the “growth” a particular tradition. Moreover, the construction of the 
decision of a case and, consequently, of its constitutional interpretation, shows itself 
as something undertaken collectively and open to constant evolution and – why 
not – review. 

 Dworkin devises a metaphor (the chain novel) in which each judge is regarded as 
merely the author of a chapter in a long collective work about the proper interpreta-
tion of a legal system. Each judge is, therefore, not only bound to the past, but also 
is committed to continue the work of her predecessors and to preserve the integrity 
of the legal practice by constructing the best possible theoretical scheme of the 
principles recognized by the community in which she is inserted (Dworkin  1986 ). 

 To summarize the argument: the political value of integrity denies that the legal 
statements are either mere factual reports geared to the past, as argued by conven-
tionalist positivism, or instrumental programs geared towards the future, as held by 
pragmatism and its predecessors from American Legal Realism. For Law as integ-
rity, legal assertions are interpretive positions aimed both at the past and the future. 

 A society which accepts integrity as a virtue becomes, according to Dworkin, a 
special type of community that promotes its moral authority in order to take over 
and mobilize the monopoly of coercive force. Therefore, Dworkin’s theory brings 
us at least four (4) points worthy of emphasis, since they are relevant to this discus-
sion: (1) the denial of judicial discretion (in the strong sense), (2) the opposition 
against judicial decisions based on political guidelines, (3) the importance of the 
concept of due process to the dimension of integrity, and (4) the notion of integrity 
itself, which raises the requirement that each case be understood as part of a linked 
history; therefore, not to be dismissed without a reason based on coherent principles 
(Dworkin  1986 ). 

 So for Dworkin, the judge, according to the theory of integrity, should identify 
among the principles accepted by society one that justifi es the decision in his case, 
conceiving law as part of a linked history and thus developing a constructive inter-
pretation based on the coherence of these principles. 

 The judge must act with his or her gaze facing the past and looking forward to 
the future, building a coherent theory with a view to justifying the way by which the 
community of principles embodies social practices. These communal principles 
form what Dworkin sees as the “political morality” of a given community, which 
should provide the basis for identifying the associative purposes of such community 
and the key standard about how the practice of law should be constructed. 

 This so-called political morality that serves as a substrate for coherent decisions 
can be explained by the principles of equality and freedom, which are fundamental 

16   A social practice such as law or courtesy is interpreted in a “constructive” way when the inter-
preter does two things: (1) First, he acknowledges that this practice is not merely a brute social fact, 
but rather has a purpose or a “point” that makes it valuable to him/her and to those who join the 
practice. (2) Second, he interprets this practice in a constructive way because he regards the prac-
tice as “sensitive” to this point and strives to make this practice the best it can be from the point of 
view of its very point. (Dworkin  1986 ). 
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to the theory of Dworkin. A real political community must accept that its members 
are governed by common principles and not only by rules created from a common 
political compromise. According to Dworkin, law as integrity is no longer just a 
guiding theory for the magistrates’ activities, but rather revealed as a “commitment 
to people” towards equal respect and concern for all individuals, so that no group is 
excluded, guiding in this way the realization of the project of a political community 
(Dworkin  1986 ). 

 A society that accepts integrity as a political virtue becomes, according to 
Dworkin, a special type of community that promotes its morals and overcomes an 
account of legal authority based merely on coercive force. 

 For that matter, Dworkin’s theory, as already explained, shows us the require-
ment of integrity, according to which each case must be understood as a link of the 
chained story and cannot be dismissed without a reason based on consistent princi-
ples. This is, indeed, the key  argumentative obligation  imposed upon legal reason-
ers who accept Dworkin’s model of Law as Integrity. 

 Integrity, therefore, becomes a necessary element, rather than an option, to the 
democratic rule of law that appears endowed with legitimacy, allowing legal deci-
sions to be made by the same “collective body”, i.e., by this community of princi-
ples that even in face of a reasonable disagreement (pluralism of lifestyles and 
dignifi ed living options) demands equal respect and concern for all citizens. In other 
words, Dworkin argues that judges, regardless of their personal and moral convic-
tions, must be endowed with the responsibility (stemming from “political moral-
ity”) to make the best decision for each case that arises as a unique and unrepeatable 
event (Dworkin  1986 ). 

 But how can such a construction be achieved? What would be the proper way of 
reasoning about the enforcement of law? For Dworkin, there are two answers to the 
question of knowing what the appropriate way of thinking about the truthfulness of 
legal allegations is. The fi rst, called “theoretical approach”, involves the application 
of a network of legal principles of political morality to specifi c legal problems. A 
second response, called “practical approach”, sustains that a judicial decision is a 
political event that should be achieved by analyzing the consequences of different 
responses according to an economic assessment, not being mandatory the use of a 
“library of political philosophy” for such purpose (Dworkin  2006 , pp. 72–73). 

 The practical approach has been developed by numerous supporters and seems 
to be more sensible and tuned to the North-American way of thinking, although 
Dworkin, in his philosophical endeavours, has objectively demonstrated the short-
comings of this approach, making it patent that the “theoretical approach” may be 
more appropriate, and even necessary, for the application of law to be done with 
integrity. 

 The theoretical approach assumes that issues about the truth of legal claims is an 
interpretive matter, which must be justifi ed by principles that best refl ect the legal 
practice in the case at hand and put the case to its best light. It is seen as interpretive, 
since any legal argument is subject to “justifi catory ascent”: when we move our eyes 
away from the particular case toward a more general examination of the issues 
embedded in it, we must determine whether the principle with which we want to 
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justify our decision is inconsistent or not in line with the principle that justifi es 
another broader sphere of law 17  (Dworkin  2006 , p. 76). The “justifi catory ascent” to 
Dworkin would be provided by the metaphor of Judge Hercules, who, as a judge of 
extraordinary powers, does not expresses his arguments from the inside out, as do 
most lawyers, but from the outside in, trying to grasp the more abstract issues and 
fi nally decide the case. In these terms, Dworkin argues that

  Before judging his fi rst case, he could develop an all-encompassing, gigantic and broad 
scope theory, appropriate to all situations. He could decide all the key issues of metaphys-
ics, epistemology, and ethics, as well as moral, including political morality. He could decide 
about what exists in the universe and why it is justifi able to think that is what exists, of what 
justice and impartiality require, about what it means to have a well understood freedom of 
expression, and whether and why it is particularly worthy of protecting, and about when 
and why it is correct to require damages to be awarded to persons whose activity is linked 
to the loss of others. He could combine all that and other things to form an architecturally 
wonderful system. When a new case arises, he would be very well prepared. Starting from 
outside in – starting perhaps in intergalactic dimensions of his wonderful intellectual cre-
ation – he could quietly lean on the problem at hand: fi nding the best possible justifi cation 
for law in general, for the American legal and constitutional practice as a branch of law, for 
constitutional interpretation, for liability and then fi nally to the poor woman who took pills 
in excess and the enraged man who set fi re to the fl ag (Dworkin  2006 , p. 79). 

   In a dialogue engaged on with a number of interlocutors, Dworkin summarizes 
what he calls “the three major criticisms” directed at the “theoretical approach” by 
the advocates of the “practical approach”. 

 The fi rst criticism, metaphysical in nature, is based on the idea that there are no 
objectively correct answers to legal questions or objective truth about the political 
morality that can be discovered by lawyers. To such criticism, all our beliefs are 
simple creations of our language games, so that language creates our moral universe 
instead of expressing it. 18  

 A second critical perspective of the theoretical approach is called professional 
critique and departs from the premise that we are just lawyers and not philosophers, 
and then we cannot get our legal reasoning based on the grounds of the typical argu-
ments of philosophical investigations. 

 Finally, we have the pragmatic critique, directly linked to authors such as Richard 
Posner, that states that his views on judicial decision are independent, since they 
only focus in an economic perspective, analysing and choosing the best conse-

17   In Dworkin’s example, where there is the right to claim that a person who suffers harm as a result 
of the use of a medication deserves to win or lose his cause, we can see that principle X is not 
compatible with principle Y, that applies to tort cases. 
18   In  Justice for Hedgehogs  ( 2011 ), Dworkin defends the idea that there is truth in morals, either 
against those who hold what can be called as internal skepticism, i.e., the skepticism inherent to 
substantive moral judgments, or against those who hold the external skepticism, which is based on 
external, ‘second-order’ claims on morality. The internal skeptics use moral as the foundation to 
denigrate the moral, stating, for example, that if God does not exist, it removes any basis for moral-
ity, or that morality is empty because all human behavior is causally determined by events that go 
beyond the control of any person; external skeptics judge moral from outside and reject any pos-
sibility of moral knowledge, stating, for example, that moral judgments are neither true nor false, 
but the simple expression of feelings (Dworkin  2011 , pp. 31–34). 
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quences for the specifi c case. Such an analysis would be “progressive”, once linked 
to consequential and deontological arguments not because the deontologist could 
take a result that, in certain situations, manages the worst consequences, while the 
pragmatists (so-called “progressives”) would always be stuck in searching for the 
maximum welfare in the decision. 

 It turns out that the theory of integrity, defended by Dworkin, has a diverse con-
sequentialist concern than the one raised by Posner, for it always aims at a general 
objective which is a structure of law and a community that ensures equal respect and 
consideration at all. I.e., consequentialism should indeed exist, but cannot be taken 
to the last consequences, as to break the necessary limit with the “integrity of the 
decision”. A consequentialism that “takes law seriously” can only be defended on 
“weak” terms. As Dworkin poses: “It is consequential in the details: each interpre-
tive legal argument is intended to safeguard a state of things which, according to the 
principles embodied in our practice, is superior to the alternatives. It is therefore 
impossible to consider an objection to the theoretical approach the assertion that it 
is not suffi ciently progressive, in case progressive means consequential”. (Dworkin 
 2006 , p. 89) 

 Dworkin will also question the use of the concept of welfare to search for correct 
answers as a plausible argument. A utilitarian would claim that a legal decision 
would only make a certain situation better off in case it would bring improvements 
to the discussion, either in absolute or average terms. This type of utilitarianism, of 
Posnerian matrix, however, could not serve as a guide to judicial decisions because 
in Dworkin’s opinion constitutional rights presuppose the principles of equality and 
freedom that will oppose, in certain situations, to the argument of the best result for 
the majority. By detaching from the lawful/unlawful code, utilitarianism would only 
be concerned about what works or what might be best for the greatest number of 
individuals, leaving aside what may be the truth, according to the moral principles 
embraced by our society.  

12.6     Conclusion 

 It is with some confi dence that one can say it is not usual to fi nd theories of legal 
argumentation in the North-American legal system as those developed in Roman- 
Germanic tradition (by authors such as Viehweg, Perelman, Alexy, Aarnio, Günther) 
and the UK legal system (in particular by MacCormick  2005 , p. 23). It is an interest-
ing argument as to why American jurists not bend over a methodological study on 
rules (and procedures) to the discourses of justifi cation of judicial decisions. 

 Notwithstanding the strong attachment to legal realism since the early twentieth 
century, the American theoretical tradition, given a series of characteristics, sought 
to justify the Supreme Court decisions regarding the interpretation of Constitution, 
by taking into consideration, up until very recently, the dichotomy of  “interpretivism 
versus non-interpretivism”. Of course each of these positions has internal differ-
ences, but they keep common traits that were exposed along this chapter. That is, at 
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the end of the day, fi nding an interpretivist or non-interpretivist judge or lawyer has 
never been a great challenge. 

 Sunstein’s minimalism, Posner’s pragmatism and Dworkin’s theory of Integrity 
are attempts to break the above mentioned dichotomy, in order to better operate the 
foundations for the interpretation and application of legal decisions. 

 Among these attempts, we chose to support Dworkin’s opinion in the current 
chapter, since contrary to minimalism (that advocates the need for vague and super-
fi cial decisions), we understand that: (1) the “arguments of principle” should over-
ride the arguments of “policy” or “political”, which stand at the root of minimalism. 
According to my position, minimalist decisions underestimate the need for equal 
respect and consideration in the light of political morality advocated by Dworkin, 
(2) minimalism, following the “anti-theoretical” stream, moves away from the pro-
posed use of “theoretical arguments” in the application of law, producing thereby a 
clear defi cit of legitimacy in judicial decisions; (3) the minimalist proposal is actu-
ally covered by a type of utilitarianism with an extremely instrumentalist bias 
(adaptation of means to ends) that “does not take law seriously”, (4) for the advo-
cates of minimalism, what matters in the end is not the decision itself, and its bases 
built on the principles of rationality of equal respect and consideration, but rather 
the effects of the decision and its impact, i.e., merely the consequences of that deci-
sion. Here, although we are facing a weaker consequentialism if compared to 
Posner’s (in so far as a “valuable theory” for interpretation is acceptable) there is a 
consequentialism stronger than Dworkin’s (to the extent that the use of a “theory of 
the value” is relativized on “controversial cases”). In Sunstein’s account of legal 
adjudication, the theoretical premises that are necessary to provide a justifi cation for 
a legal decision may remain bracketed or pushed to the background on the basis of 
a compromise or an incompletely theorized agreement, without any power to infl u-
ence the outcome of a legal decision (Vermeule  2006 ). 

 Against Posner’s “pragmatic” anti-theoretical movement (which advocates a 
strong consequentialism and maintains that no moral theory can provide a basis for 
the judges to decide cases), I argue that: (1) Dworkin’s account of legal argumenta-
tion is not drawn solely from a tangle of abstract moral and legal concepts; (2) in 
these terms, the moral argument which provide the basis for a legal decision is not 
built by judges only in borderline cases of “diffi cult” decisions. In fact, any legal 
interpretation requires a moral argument; (3) concepts such as democracy, freedom, 
equality, due process of law, among others, are legal concepts that are impregnated 
by political morality and that, whenever challenged in court, necessarily will be 
interpreted; (4) for all that, those who interpret the law must do so with a view to 
constructing arguments that provide the best possible justifi cation for the legal prac-
tices of the political community. To that extent, the theoretical approach argues that 
there are principles so embedded in our legal practice that when we apply them to a 
case at hand they transfer (or not) the right to the claiming party; (5) we justify legal 
claims as we demonstrate that the principles that underpin them also offer the best 
justifi cation for a more general legal practice in the fi eld of law involving the case; 
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(6) constitutional law presupposes the principles of equality and freedom that will 
preclude the majority, in certain situations, from adopting a particular political 
directive; (7) for sure, there will be disagreement concerning which set of principles 
offers the best solution to the case. But this disagreement, rather than leading to the 
rejection of the thesis, is by itself what makes it more attractive; in this perspective, 
the controversy over this set of principles – that is a moral issue – will be resolved 
by means of the comparison of the various arguments deployed to solve the case, 
and the one to prevail, shall be that which demonstrates more responsibly the best 
fi t to the legal practices; (8) the claim that no moral theory can provide a solid basis 
for a legal judgment is contradictory because it is based on an implicit moral theory 
to vindicate this claim, (9) in other words, Posner’s proposal, despite all its seeming 
indifference to moral issues, ends up being the holder of a certain conception of 
morality: one that, in our view, is seen in utilitarianism; (10) in reality, as Dworkin 
would say, the debate about the moral content of legal concepts is inescapable. Just 
as it is the theoretical refl ection, because everyone who is committed to some ambi-
tion of equality and democracy will have better success if he or she blazes the trails 
of theory, (11) just as the use of theory should not replace empiricism, empiricism 
(which is currently of great importance to the analysis the process of adjudication 
by courts) cannot “annihilate” the use of theoretical arguments; (12) with all that, 
we can see that moving away from theory and the “practical reason” inherent to it, 
amounts to distancing ourselves from the world, something impossible given our 
human condition, unless we can lie to ourselves (self-deception). Accordingly, the 
anti-theoretical movement is nothing but a contradiction in terms.     
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