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Preface

Two-thousand thirteen marked the 20th anniversary of the Network on Humanitar-

ian Action (NOHA). It was a time to celebrate and to reflect on the achievements

over the past two decades and a time to look forward and to consider the future. It

was also an opportunity to thank all of those who laid the foundations of the NOHA

educational institution and who facilitated its growth and maturity.

The idea of NOHA, or more precisely, of the potential for higher education

institutions to play their part in enhancing professionalism in the delivery of

humanitarian aid through education came from five European universities in the

early 1990s: Aix-Marseille Université, University of Bochum, University of

Deusto, Université Catholique du Louvain and Oxford University, four of whom

are currently partners of NOHA. They set on board the pioneering task of finding

space for universities among the then limited humanitarian stakeholder mix.

The approach that they employed was so innovative that some might say it was

verging on the insane: universities networking across Europe, in a pre-Ryanair and

pre-Internet era, delivering a multidisciplinary Masters that would be managed and

administered by academics from a range of related disciplines. This meant getting

lawyers, medics, sociologists, logisticians, anthropologists, managers and political

scientists to discuss, coordinate and agree on a subject with a very limited track

record. On reflection, while President Obama might have popularised the slogan

“Yes, we can!”, its underlying philosophy far outdates its popular usage.

From its very onset, NOHA was designed to be a marathon rather than a 100-m

sprint. Central to its growth and evolution was a core set of principles that places

NOHA in a space equally shared by universities and humanitarian organisations;

these are values such as academic rigour, shared learning, respect for peer institu-

tions and humility together with the humanitarian principles of neutrality, impar-

tiality, independence and humanity. The strength of NOHA has thus been the ability

of its partner institutions to respect the diversity of its members, while at the same

time coming together as a cohesive and coherent network, with common principles

and values. It has been its ability to keep pace with the changes and complexities in
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and of the sector, guided by a strong vision on how education can effectively

contribute to relieve the suffering of populations affected by crises and disasters.

From its inception in 1993 to-date, the number of member universities has more

than doubled and links with universities outside Europe, as well as with a broad

range of humanitarian stakeholders in and outside Europe, have been established

and consolidated. The relationships established with the Directorate General for

Humanitarian Aid and Civil Protection (DG ECHO) and the Directorate General for

Education and Culture (DG EAC) have been particularly rich. The origins of

NOHA and DG ECHO date back to the same period, and the support provided

over these many years by DG ECHO rests on a common vision of how education

can contribute to the sector. The political pressure from within the DG and from

sister DGs was also a struggle, as a few visionaries succeeded in securing the space

and resources to support humanitarian education. Far beyond the funding that has

been provided by DG ECHO over the years, it was this vision, the exchanges in

terms of shared learning and the mutual respect that have been invaluable. While

allowing NOHA to maintain its independence, the relationship with DG ECHO has

provided tremendous opportunities to engage when mutually beneficial and further

the thinking and practice of humanitarian action. The same can be said for the Red

Cross, NGOs and other stakeholders with whom NOHA has grown and whose

representatives have been faithful, thought-provoking and committed contributors

over the past 20 years to the provision of humanitarian education within the NOHA

framework.

NOHA is very much different in 2014 than it was in 1993, but so too is the

humanitarian context. Unfortunately, humanitarians have not put themselves out of

a job and all indicators would suggest an increase in demand for humanitarian

professionals in the future, brought about by a range of factors, including new and

on-going conflicts, urbanisation and climate change to mention a few. The human-

itarian space is also very different for many reasons, not least the proliferation of

actors. In 1993, the United Nations had limited direct involvement in humanitarian

crises and had a relatively limited role in comparison with its mandate in 2014. The

number and range of NGOs have increased exponentially, while the introduction of

relatively new actors including the media, the military, the private sector and higher

education has contributed to a crowding of this humanitarian space. It is estimated

that the global humanitarian budget in 2014 is approximately 150 times greater than

what it was in 1990, yet the deficit between the forecasted humanitarian need and

supply is growing.

The NOHA educational and research product base has expanded in scope and

scale in response to the increased demand over these 20 years. NOHA’s archetypal
Masters programme in International humanitarian action remains its flagship edu-

cational programme. However, NOHA has added a wide range of educational

projects at all levels, from undergraduate to PhD, to its portfolio. The NOHA

alumni, the majority of whom stem from the pool of 3,000 humanitarian pro-

fessionals who successfully graduated from the Masters programme, now hold

places in the vast majority of humanitarian organisations including the NOHA

organisation itself and its partner universities. In addition, NOHA has a rich
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network of non-European universities, including Colombia University in

New York, the University of Javeriana in Bogota, the University of Western

Cape in Cape Town, Monash University in Melbourne, University of Gadjah

Mada in Yogyakarta, Université Saint-Joseph in Beirut and the University of

Bangalore in Bangalore. They are ready to take on the challenge to grow the

NOHA philosophy beyond Europe.

In contemplating and imagining what NOHA is going to be like in the future, the

imperative of academic excellence and rigour and of alleviating suffering remains

intact. There is a need for the NOHA leaders of today to be as visionary—some

might say as insane—as their founding members, to develop new and creative

approaches and strategies to bridge the growing gap between humanitarian need

and supply. Education has a key role to play. As Nelson Mandela clearly articu-

lated, “Education is the most powerful weapon you can use to change the world”.

There have been several requests in recent years from Erasmus Mundus partner

institutions to formalise the relationship to allow for them to become full members

of the Network. These requests have always received serious consideration. How-

ever, it is generally agreed that representation from one university from any global

region could never provide the required equity in the partnership arrangement, and

policy and power would inevitably be skewed in Western/European favour. With

this in mind, the concept of global regional NOHA networks was framed, that is,

that existing NOHA Mundus Universities would consider establishing a NOHA

Network in their own global regions and that the NOHA philosophy could be shared

with these regions, beyond Europe. The potential of such a network would have

great value for both, the global North and South, and contribute tremendously to the

global humanitarian action project.

In Europe, humanitarian education is a work in progress. Europeans are becom-

ing immune to statistics concerning global suffering being thrown at them. NOHA

universities and universities in general need to look at innovative ways to reach out

to students, not just those who have chosen humanitarian action as a field of study—

or careers in humanitarian action—but to all higher education students and beyond

to enhance the European humanitarian value system. Would it be over-ambitious to

imagine that a significant percentage, maybe 10 or 15 %, of every third level

students in Europe had completed an elective module in humanitarian action as

part of his or her third level education?

NOHA is committed to building on the foundations established over the past

generation. During the 20th anniversary celebrations, we called on our respective

universities to share this commitment. The NOHA Directors, the NOHA Faculty

and the NOHA Coordinators are the nucleus of the NOHA programme in each

partner institution. It is their determination and commitment that has made NOHA

what it is today and which gives the impetus to push for generation two. NOHA

now has a team of alumni whose dedication to progress and evolve the NOHA

philosophy can be described as admirable. The ingredients for further success are in

place, the need is there, now we need to move from the “yes, we can!” philosophy

of generation one to a “yes, we will!” philosophy of generation two.
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This first edition of the NOHA “The Humanitarian Challenge – 20 Years

European Network on Humanitarian Action” is a symbol of the 20 years of

NOHA and a reflection of what NOHA is today. It provides a series of articles

addressing contemporary humanitarian issues written by members of the NOHA

family and friends, as a substantive contribution to the humanitarian sector. It

reflects the diversity in the disciplines, schools of thought, cultures and back-

grounds that make up the NOHA corpus and that have forged, and continue to

forge, the NOHA identity and, concomitantly, education and research in humani-

tarian action.

Dublin, Ireland Pat Gibbons

Brussels, Belgium Sophie Borel
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Chapter 1

Disaster Management and Multilateral

Humanitarian Aid: Parallelism vs. Combined

Forces

Catherine Bragg

1.1 Introduction

This chapter provides a “practitioner’s perspective”1 on an aspect of the changing

dynamics among the actors engaged in humanitarian response, namely disaster

management actors and multilateral humanitarian aid actors. How these two groups

relate to each other is symptomatic of the challenges in the international humani-

tarian system today, and harbinger of the changes that will take place in the

next few years. A fuller understanding will be important for developing and

training future humanitarian actors.

A traditional view (ALNAP 2012)2 of humanitarian actors places “core actors”

of the humanitarian system into three categories:

– the providers: donor governments, foundations

– the recipients: host governments, affected population

– the implementers: the Red Cross/Crescent Movement, international

non-governmental organizations (INGOs), national non-governmental organ-

izations (NNGOs) and United Nations agencies.

C. Bragg (*)

Centre for Humanitarian Action, University College Dublin, Ireland

e-mail: cbragg1178@gmail.com

1 It is called a “practitioner’s perspective” as it is based on the observation of the author in her interaction
with Members States of the United Nations and with policy makers, and in her involvement in

responding to themajor humanitarian crises during her tenure as Deputy Emergency Relief Coordinator.
2 ALNAP, the Active Learning Network for Accountability and Performance in Humanitarian

Action, is a learning and research network. Its members are key humanitarian organizations and

experts from across the humanitarian sector: donors, NGOs, the Red Cross/Crescent, the UN,

independents and academics.
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This traditional view is largely a legacy of the post-Cold War conceptualization

of international humanitarian aid. Simplistically put, it envisioned a world in which

rich countries funded multilateral organizations, and their sub-contractors, to work

in poor and fragile states with humanitarian situations. It formed the basis of an

attempt to establish an “international humanitarian system” through a UN General

Assembly Resolution (46/182), which, in 1991, created a coordinating department

within the United Nations Secretariat, established a senior position of the Emer-

gency Relief Coordinator, and formed an umbrella inter-agency coordinating and

policy-making body of the Inter-Agency Standing Committee (IASC). The IASC is

inclusive of the UN agencies and major international NGOs through their consortia,

while coordinating with the International Committee of the Red Cross (ICRC) and

the International Federation of Red Cross and Red Crescent Societies (IFRC) who

have standing invitees status. National and community-based non-governmental

organizations, while increasingly more involved with IASC in the 20 years since,

still operate largely at the periphery of the system.

The role of states is clearly recognized in UN General Assembly Resolution

46/182. Affected states have “the primary role in the initiation, organization,

coordination, and implementation of humanitarian assistance within its territory.”

Their role is also increasingly codified in a body of law, under the rubric of

international disaster response laws. However, it could be noted that the traditional

view sees governments as only donors/providers and hosts/recipients, and not as

implementers. It is somewhat surprising that this subtext has endured even into

recent reports and writing, even as the same authors note that national governments

are increasingly adopting more active roles in responding to humanitarian disasters,

ones that go beyond acting as “hosts” and inviting international assistance.3

From the point of view of many countries, the important development is the

strengthening of their own disaster management capabilities. It is therefore well

observed4 that many countries are strengthening their national disaster management

structures, including central and decentralized agencies, legislative frameworks and

overall governance. Even some of the smallest countries (from Botswana to Bhu-

tan) now have national disaster management agencies or departments and national

legislation, with varying degrees of effectiveness. When disasters strike, many

disaster-prone countries, especially those who in the last two decades have joined

the ranks of middle-income countries, wish to lead, control and be responsible for

the “initiation, organization, coordination and implementation” of disaster

response. This response, may or may not involve the use of international assistance,

and may or may not involve the multilateral system.

3 In fairness to ALNAP, in 2010, it hosted its 26th Annual Meeting (ALNAP 2010). However, its

meeting report, which drew from Harvey (2009) still puts the first role of a national government as

“responsible for ‘calling’ a crisis and inviting international aid”.
4 Of the 37 countries covered by the UN Office for the Coordination of Humanitarian Affairs

(OCHA) Asia-Pacific Regional Office, 36 have established national disaster management

authorities.
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In developing disaster management capabilities, state authorities generally

engage civil protection, even civil defense, personnel and precepts. From the

traditionalist point of view, it raises concerns regarding adherence to humanitarian

principles, sovereignty and access, and capacity. Given the different points of

departure, an important questions for the future evolution of the international

humanitarian system is how to engage state authorities in working towards common

humanitarian objectives.

1.2 Contrasting Interests

A cursory review of the topics and themes of interest to the major humanitarian

policy and research institutions and think tanks5 in the last decade reveals an

unsurprising list of topics, very much related to the traditional conceptualization

of the humanitarian aid architecture.

On the providers, one finds discussion under the rubric of “humanitarian financ-

ing” topics such as funding mechanisms (e.g. pool funds), funding according to

need (impartiality), sufficiency of funding against need, and donorship of so-called

emerging donors.

On the recipients, much is written about (weaknesses in) communication with,

and accountability to, affected population and needs assessments. Recent interest in

cash transfers has given better recognition to recipients’ self-help aspirations. As to
host governments, the coverage seldom veers outside of issues of sovereignty, and

government’s role in access (including invitation for outside intervention) and

humanitarian space.

Not unexpectedly, there is more published on issues related to the implementers

than either the providers or the recipients. There is continuing discussion and debate

on the accountability, competence and coordination of the implementing actors,

and indeed, whether they use or take advantage of research, evaluation and other

evidence-based information. Since the so-called War on Terror, there is heightened

interest in the security of humanitarian workers. Interest in the humanitarian system

architecture and system effectiveness generally centres around the implementers.6

In the last few years, there is increasing pre-occupation with the ever widening cast

of actors who work in, or near, the humanitarian sphere, but who are not part of the

“core actors” group. All policy and research institutions are paying more attention

to the growing presence of Islamic players, whether governments, aid providers,

funders, or host cultures, in an attempt to foster deeper understanding. It is probably

5 Including, among others, Humanitarian Policy Group of the Overseas Development Institute

(UK), the Feinstein International Center (US), DARA (Spain), and ALNAP (international

network).
6 As can be seen in the reaction to the coordination aspects, especially on clusters and humanitarian

coordinators, of the Humanitarian Reform Initiative (which started in 2005) and the Transforma-

tive Agenda (started in 2010), both initiative by then Emergency Relief Coordinator.
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not inaccurate to say that the current revival in debate on the relevance and salience

of the humanitarian principles is derived directly from observation of this increas-

ing diversity in actors (whether military, peacekeepers, private sectors, or govern-

mental or non-governmental groups from regionally significant countries) and from

the involvement of Islamic players. This debate is not only academic, but actively

pursued within the traditional implementers circles themselves.

The major (and mostly Western) donors fund and support these areas of research

and policy discussions.

Contrast this to the interests of state authorities of countries in managing

disasters, including those with humanitarian consequences, and features of “civil

protection” as an overall approach, pervades discussions.

Interestingly, there is no common, globally accepted definition of the term “civil

protection” [just as there is no globally accepted definition of “humanitarianism”

(Davies 2012)]. It is generally accepted as being derived from the ColdWar concept

of “civil defense”7 and is covered under Article 61 of Additional Protocol I of the

Geneva Convention. The Article refers to the “humanitarian tasks intended to

protect the civilian population against the dangers, and to help it to recover from

the immediate effects, of hostilities or disasters and also to provide the conditions

necessary for its survival”.8 For many, “civil defense”, “civil protection”, “civil

safety” and “emergency management” all involve state entities and assets

established to prevent and mitigate the effect of disasters on persons, property

and environmental structures, though “crisis management” emphasizes the political

and security dimension rather than measures to address the immediate needs of the

population. The common denominator is that response mechanisms include civilian

first responders, military and paramilitary personnel and assets and are, generally,

under civilian lead.

7 Civil defense generally refers to an effort to protect the citizens of a state from military attack and

became widespread during the Cold War with the threat of nuclear weapons. Since the end of the

Cold War, the focus of civil defense has largely shifted from military attack to emergencies and

disasters in general.
8 These tasks include: (1) warning; (2) evacuation; (3) management of shelters; (4) management of

blackout measures; (5) rescue; (6) medical services, including first aid, and religious assistance;

(7) fire-fighting; (8) detection and marking of danger areas; (9) decontamination and similar

protective measures; (10) provision of emergency accommodation and supplies; (11) emergency

assistance in the restoration and maintenance of order in distressed areas; (12) emergency repair of

indispensable public utilities; (13) emergency disposal of the dead; (14) assistance in the preser-

vation of objects essential for survival; (15) complementary activities necessary to carry out any of

the tasks mentioned above, including, but not limited to, planning and organization. (Article

61, Additional Protocol I (1997), Geneva Conventions.)
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The increasing strength of national disaster management, especially in Asia

and Latin America in the past decade, has drawn heavily from the world of

civil protection. This has included strengthened national disastermanagement agencies

(NDMA) usually headed by someone with a civil protection or military background.9

Unlike humanitarian action, there are few non-governmental institutions or think

tanks with policy or research focus on civil protection. Academic institutions at the

tertiary level offer courses and degree or certification programs, usually under the

rubric of disaster or emergency management rather than civil protection. Individual

contributing professions, such as engineers or medical or paramedical personnel,

also have specialization in emergency response and management. Governmental

bodies and practitioners in civil protection organize conferences, trade shows and

workshops aimed at sharing of ideas and reaching commonalities amongst players.

The thematic focus of academic courses and practitioners’ gatherings emphasizes:

– policies and procedures for maximization of availability and utilization of first

responders’ resources
– common standards and methodology of resources, in particular, of equipment,

deployment of personnel and central emergency centres

– personal preparedness of citizens

– business and community continuity

– training and readiness.

While the Additional Protocol of the Geneva Conventions referred to civil

defense as involving humanitarian tasks, within the civil protection circle, humani-

tarian principles are very rarely a topic per se.10 It becomes an issue of concern only

when the discussion turns to the use of (national) civil protection and civil defense

assets in international response deemed to be of a humanitarian nature

(e.g. Protezione Civile and Cooperazione Italiana allo Sviluppo 2011; MCDA

2012). When raised, it is usually by the humanitarian traditionalists.

1.3 The Role of Governments

A fundamental canon of international humanitarian assistance is that it is called on if

and when State authorities are unable or unwilling to address the needs of those

affected in times of (large scale) humanitarian emergencies within its borders.

In addition to the recognition of the primary role of state authorities in “the initiation,

9 The European Union integrated the EU Civil Protection Mechanism into the European Commis-

sion’s humanitarian aid department while keeping its acronym ECHO, formerly the European

Community Humanitarian Office.
10 In European Commissions documents, e.g. Directorate General for Humanitarian Aid and Civil

Protection Management Plan of December 2012, the two respective mandates—humanitarian

assistance and civil protection—are treated as distinct. Adherence to humanitarian principles is

referenced only in the case of humanitarian assistance.
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organization, coordination, and implementation of humanitarian assistance” in

United Nations General Assembly Resolution 46/182 (1991), the resolution also

states that, “Inter-governmental and non-governmental organizations working

impartially and with strictly humanitarian motives should continue to make signi-

ficant contribution in supplementing [italics added] national efforts.”11 Yet studies

after studies have shown that the oft-repeated mantra of “there only to support the

Government” by the multilateral aid system is seldom manifested in reality, and

usually awkwardly implemented when attempted.

The role of governments as an issue of interest for the international humanitarian

community began to emerge in the past few years, in part because of events such as

the Myanmar Nargis Cyclone, the development of a body of law on disaster

response (commonly known as international disaster response laws) spearheaded

by the International Federation of Red Cross and Red Crescent Societies (IFRC),

and an increasing number of evaluation citing difficult relationship as one of the

impediments to effective humanitarian disaster response.

In 2010, ALNAP devoted its annual meeting to the role of national governments

in international humanitarian response. In 2011, the Swiss Agency for Develop-

ment and Cooperation (SDC), the IFRC, the International Council of Voluntary

Agencies (ICVA) and the UN Office for the Coordination of Humanitarian Affairs

(OCHA) convened an “International dialogue on Strengthening Partnership in

Disaster Response”, with one of the main themes on bridging national and inter-

national support. The background papers and reports make for interesting reading

(ALNAP 2010; Harvey and Harmer 2011).

The ALNAP meeting referred to four main roles and responsibilities of govern-

ments regarding humanitarian aid:

– they are responsible for ‘calling’ a crisis and inviting international aid

– they provide assistance and protection

– they are responsible for monitoring and coordinating external assistance

– they set the regulatory and legal framework governing relief assistance.

It acknowledged that, in practice, international relief effort had often been

criticized for ignoring, sidelining or actively undermining local capacities, with

the problems leading to tense and dysfunctional relationship between states and

international agencies. Examples were brought forward from the response to the

2004 Asia Tsunami (Telford et al. 2006), in Indonesia (Willitts-King 2009), in

Afghanistan (Ghani et al. 2005) and in the 2010 Haiti earthquake (Grunewald and

Binder 2010), amongst others. Glaring problems included exclusion from humani-

tarian coordination and decision making, lack of use of local language or knowl-

edge of local culture, influx of international personnel to displace local ones or

create staffing vacuum in local structures, dual bureaucracy, and general lack of

respect for the authority of those in the government. An IFRC survey (IFRC 2007)

11United Nation General Assembly Resolution 46/182 (1991) Strengthening of the coordination of

humanitarian emergency assistance of the United Nations. Annex para 5.
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indicated that a high proportion of respondents reported that some international

agencies failed to inform the authorities of their activities. A major evaluation of the

clusters approach concluded that “clusters largely exclude national and local actors

and often fail to link with, build on, or support existing coordination and response

mechanisms” (Streets et al. 2010).

One of the best documented recent examples of the contentious relationship

between a government and the international humanitarian community is the

response to the 2010 Pakistan floods, in part thanks to reviews by both the

international humanitarian community and the Government itself (NDMA 2011a,

b; DARA 2011). Pakistan has developed a strong, though under-resourced,

National Disaster Management Agency (NDMA) following the 2005 Pakistan

earthquake. As in most Asian countries, it also used military actors extensively as

first responders and as part of the relief efforts. While the Pakistan Government was

quick to appeal for international assistance, and the eventual Floods and Emergency

Response Plan was the UN’s largest ever appeal, the Government was clear that it

was in the lead. According to DARA,12 there existed a “love-hate” relationship.

Some key response decisions were made in ways which were not conducive to

working relationships. In the Government’s view, the UN “overstepped their

mandate” when OCHA advised the North Atlantic Treaty Organization not to

establish an air bridge after the Government had invited it. OCHA insisted on a

dozen clusters when the Pakistan Government wanted seven (in accordance with

NDMA criteria). Separate UN appeal for conflict-displaced persons was launched

initially against he will of the Government. In Punjab the UN opened a humani-

tarian hub in Multan rather than in the provincial capital of Lahore, thus creating a

parallel structure. The transition between relief to recovery was substantially

impacted by the Pakistan Government’s insistence that all recovery programs

came under its purview.

Participants of both meetings noted that the existing literature seldom went

beyond critique of aid agencies as undermining national capacities, and the discus-

sion cautioned against knee-jerk or blame-driven changes that might “alienate

humanitarian practitioners”. A more nuanced understanding of the dynamics

between the two parties and a “re-appraisal” of the role(s) of the Government was

deemed needed. Practical and systemic solutions proposed ranged from translation

equipment for cluster leads, to regulation of influx of aid agencies, to a new model

for appealing for assistance, and more. Harvey and Harmer (2011, p. 40) urged

avoidance of “a confusing proliferation of solutions”.

A concluding statement in the ALNAP meeting report, however, is revealing,

The governments of many developing countries are becoming more assertive in wanting

their sovereign primacy in responding to disaster to be respected and more capable in

leading disaster responses. This does not mean that principled independent and neutral

international humanitarian action is no longer needed, and substitution for the state will

12 DARA is an independent international organization based in Spain that, amongst its activities,

conducts humanitarian evaluations.
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sometimes still be appropriate, particularly in situations of civil conflict. But international

humanitarian agencies do need to be more consistent in fulfilling their stated commitments

to encourage and support states to meet their responsibilities to assist and protect their own

citizens. International agencies should more systematically assess state capacities, invest

more in joint contingency planning with governments and link better with the disaster risk

reduction agenda, which does recognize the primary role of governments in disaster risk

management. The trend will be to move from delivering aid in ways that substitute for the

state to supporting states to meet their own responsibilities and advocating for them to

address gaps in response (ALNAP 2010, p. 30).

The conclusion acknowledges that States are “more capable”. Yet, when the first

role attributed to governments is their responsibility “for ‘calling’ a crisis and

inviting international aid”, one inevitably senses an assumption of the necessity

of outside intervention. There is also a subtext that at once assumes the international

community is in a better position to determine when such a “call” is needed, and a

lack of confidence in the authorities. Indeed, the fundamental issue of mutual lack

of trust and confidence was highlighted in the International Dialogue. It is not

surprising that much of the discussion dealt with the issue of state authorities’
capacity, and “capacity building” as a way to bridge the authorities and inter-

national actors. There is a certain irony in the bulk of literature not going beyond

critique of aid agencies undermining the authorities, when at the same time capacity

building is seen as a way forward.

1.4 An Alternative View

While the sensitivities of governments on sovereignty are real and need to be

acknowledged, the changing dynamics in the humanitarian world is not only

about political prickliness. Neither should the perceived divide between the govern-

ment and international humanitarian actors be seen only as a matter of who knows

how to get the job done, and who does not (yet).

There is no doubt that the system created by the UN GA resolution 46/182, born

of a desire to get more help to victims of disasters, has led to countless lives saved.

It is also continuing to improve on its effectiveness. At the same time, there is

increasing concern regarding the overall relevance and appropriateness of its

efforts.

ALNAP’s 2012 State of the Humanitarian System Report recalled that out of six
members of the Association of Southeast Asia Nations (ASEAN) recently hit by

hydrological or meteorological disasters, none had requested Consolidated Appeals

Process (CAP) or flash financing through regular channels (ALNAP 2012, p. 69).

The field surveys done for the Report (ALNAP 2012, p. 49) found that two-thirds of

the respondents said that they were dissatisfied or only partly satisfied with the

amount and quality of the overall package of assistance that they had received (from

international responders.). The most common reasons cited in the evaluation

synthesis for failing to meet community expectations were: inability to meet the
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full spectrum of need, weak understanding of local context, inability to understand

the changing nature of need, inadequate information-gathering techniques or an

inflexible response approach.

Those who are counted as the traditional humanitarian implementers are increas-

ingly finding that they could operate in crisis situations only through reliance on

parties who are not the “core actors/implementers”. In the Cyclone Nargis response

in Myanmar in 2008, UN agencies had to rely on the cover provided by ASEAN,

through a tripartite government-UN–ASEAN coordination body. In the first year or

so of the Syrian crisis, UN agencies and (a few) international NGOs operated solely

through the Syrian Arab Red Crescent (SARC) Society. The SARC, until the

current conflict erupted in Syria, was considered an extension of the Government.

(In this crisis response, by all accounts, it has acted independently though.)

Throughout 2012, humanitarian access in the border states of South Kordofan and

Blue Nile between Sudan and south Sudan was negotiated, until it failed, under the

auspices of the Tripartite Plan of Action sponsors—the United Nations, the African

Union and the League of Arab States.

The humanitarian world is witnessing an upsurge in diversity of players who

operate outside of their own domestic arena. Many include humanitarian objectives

amongst their own multiple mandates. These could be the military, private sector

companies, state-funded personnel and teams deployed outside domestic juris-

diction, non-governmental or quasi-governmental organizations which are funded

by state-sponsored foundations, in addition to a proliferation of multiple mandated

non-governmental organizations. Increasingly, regional political and economic

organizations have developed humanitarian centres or departments for the coordi-

nation of the humanitarian efforts of their member states. Examples include

ASEAN, the African Union and some of its regional commissions (e.g. ECOWAS

and SADC), and the Organization of Islamic Cooperation (OIC), They now operate

in the same theatre as the traditional humanitarian implementers—United Nations

agencies, the international NGOs, and the Red Cross Movement. The reach of some

of these players can sometime exceed that of the traditional ones. For example,

during the response to the Horn of Africa famine in Somalia in 2011, organizations

coordinated under OIC had broader geographic reach in South and Central Somalia

than those coordinated by the IASC.

In this rapidly changing landscape in the humanitarian world, where the previ-

ously dominant players are rubbing against those they perceive as “new-comers”

or “emerging actors”, there is now increasing discussion and debate on the funda-

mental issues of what is the meaning of humanitarianism, who is a humanitarian

actor, how to accommodate each other, and what should be the shape of the future

humanitarian system (Labbe 2012; Davies 2012). In this context it is surprising

that governmental authorities, with their material and personnel assets, are not
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sufficiently acknowledged as “implementers” of response to disasters, either

within their own border or outside.13 This is in addition to their primacy role as

lead and coordinator of any disaster and humanitarian response, within their

jurisdiction, whether involving international responder or not.

1.5 Civil Protection Multilateralism

For most of the two decades since the adoption of the UN GA Resolution 46/182,

multilateral humanitarianism has been taken to refer to the make-up of the UN with

its Inter-agency Standing Committee (IASC), including as partners OCHA, UN

agencies, NGOs and the Red Cross/Red Crescent Movement. Yet UN GA Resolu-

tion 46/182 also called for a pooling of rapid disaster response capabilities of

specialized personnel and technical specialists, including from Member States.14

In fact, there are currently three inter-locking multilateral networks that underpin

international humanitarian cooperation (as distinguished from the multilateral

inter-agency notion of international humanitarian assistance) in rapid-onset disas-

ters. They are the United Nations Disaster Assessment and Coordination (UNDAC)

system, the International Search and Rescue Advisory Group (INSARAG) and the

Global Disaster Alert and Coordination System (GDACS) supported by its on-line

platform the Virtual On-Site Operations Coordination Centres (Virtual OSOCC).

All have membership and participation involving a broad spectrum of country

governments, regional organizations and international agencies/organizations, and

all include active participation of civil protection personnel and assets.

The United Nations Disaster Assessment and Coordination concept was a direct

response to the call of UN GA Resolution 46/182 (1991). It emerged in the after-

math of the 1988 Armenia Earthquake on the recommendation of the International

Search and Rescue Advisory Group (INSARAG). The international urban search

and rescue community needed an internationally-accepted operational coordination

system which could bring order to humanitarian response in the early hours and

days following sudden onset natural disasters. INSARAG itself was established in

1991. It is a global network of now more than 80 countries and organizations under

the United Nations umbrella. INSARAG deals with urban search and rescue

13 The lack of recognition is primarily an issue for the international humanitarian actors. It is

seldom an issue within the countries’ own jurisdiction or by their national structures. The

attachment to the humanitarian principles of independence and neutrality, for the international

humanitarian actor, and the concern that they would not be respected in conflict situations by the

authorities, might be a possible explanation.
14 “The United Nations should continue to make appropriate arrangements with interested Govern-

ments and intergovernmental and non-governmental organizations to enable it to have more

expeditious access, when necessary, to their emergency relief capacities, including food reserves,

emergency stockpiles and personnel, as well as logistic support.” UN GA Resolution 48/182

(1991) Annex para 28.
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(USAR) related issues, aiming to establish minimum international standards for

USAR teams and methodology for international coordination in earthquake

response based on the INSARAG Guidelines endorsed by the United Nations

General Assembly Resolution 57/150 (2002), on “Strengthening the Effectiveness

and Coordination of International Urban Search and Rescue Assistance”.

The United Nations Disaster Assessment and Coordination (UNDAC) system

was created in 1993. It was designed to help the United Nations and governments of

disaster-affected countries during the first phase of a sudden-onset emergency,

including assisting in the coordination of incoming international relief at national

level and/or at the site of the emergency. UNDAC teams can deploy at short notice

(12–48 h) anywhere in the world with core mission mandates of assessment,

coordination and information management and are self-sufficient in personal and

mission equipment. The UNDAC teams follow a pre-defined methodology based

on the collective experience of sudden-onset disaster response from the full spec-

trum of emergency responders. The UNDAC methodology, captured in the

UNDAC Handbook, is used extensively by many responders and governments as

the basis of their own training. When responding to earthquakes, UNDAC teams set

up and manage the On-Site Operations Coordination Centre (OSOCC) to help

coordinate international Urban Search and Rescue (USAR) teams responding to

the disaster. In the past decade, UNDAC Disaster Response Preparedness Missions

have evolved to help disaster prone countries evaluate and improve their national

disaster response plans.

In the beginning, UNDAC was supported by a few countries, with team mem-

bers mostly from the field of urban search and rescue. Today, it consists of almost

255 team members from 79 countries, many of whom are members of G77, and

16 international, regional and non-governmental organizations. Team members are

drawn from the full spectrum of humanitarian expertise, but they have also conti-

nued to come from the communities of first responders. Their deployments are

supported by their home authorities and organizations. Many UNDAC members

have domestic disaster management experience. Some have experience being

deployed to neighbouring countries under mutual assistance agreement, or under

the aegis of regional organizations.

The Global Disaster Alert and Coordination System (GDACS) is another coop-

eration framework under the United Nations umbrella (with the European Union). It

includes disaster managers and disaster information systems worldwide and pro-

vides real-time access to web‐based disaster information systems and related

coordination tools. It aims at filling the information and coordination gap in real-

time in the first phase after major disasters. It provides alerts and impact estimations

after major disasters through a multi-hazard disaster impact assessment service,

gained from scientific partnerships with global hazard monitoring organizations.

Real-time coordination is provided through its “VirtualOSOCC” platform.

The creation and dissemination of disaster maps, satellite images, and detailed
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weather forecast and other related information are integrated automatically in

VirtualOSOCC disaster discussions. Many governments and disaster response

organizations rely on GDACS alerts and automatic impact estimations to plan

international assistance. Some 14,000 disaster managers from governmental and

non-governmental organizations have subscribed to the VirtualOSOCC and use the

tool for information exchange and coordination in the first disaster phase. Many

governments and organizations have formalized the use of GDACS tools and

services in their national disaster response plans.

These humanitarian cooperation networks have been in existence for over

20 years, yet in the past decade, they are seldom mentioned in discussion on the

international humanitarian system, despite periods of intense interest in the sys-

tem’s reform or effectiveness-strengthening efforts. A Humanitarian Policy Group/

ODI (2011) Research Report on the role of networks in the humanitarian system did

not mention them, even in its list of acronyms (Collinson 2011). These networks do

not have a formalized role in the humanitarian inter-agency mechanisms. Yet they

are significant operational partners and contributors to international humanitarian

and emergency response. The parallelism between the inter-agency humanitarian-

ism and multilateral civil protection is quite stark.

It has been noted that the past few years have seen a definite trend by all

Governments, with almost no exception, to become actors in humanitarian coop-

eration (OCHA 2011),15 and wanting to be recognized as such. The trend has also

led to a rapidly growing and active membership of these countries in the humani-

tarian cooperation networks, indicating a continuing support of multilateralism.

Instead of “capacity building” as an approach, participants in the networks—be

they Members States, intergovernmental organizations, NGOs or private sector

entities—are:

– the drafters, not the addressees of norms

– the experts, not the recipients of expertise

– peers cooperating with each other, not “doctors curing their patients”, and

– the actors, not the recipients of assistance.

These humanitarian cooperation networks afford “a largely underestimated

opportunity” for reaching out, for humanitarian advocacy and for building trust

within the membership and partners in an international and multilateral forum

(OCHA 2013).

15 It noted that “The increasing preference of developing countries to respond to disasters as much

as possible using national capacities and to seek support, if necessary, only from neighbouring

countries within their regions may have far-reaching implications for the international humanitar-

ian system. If this trend continues, there is a possibility that international assistance may come to

be considered as a last resort . . .”

12 C. Bragg



1.6 Joining Forces, Not Parallelism: A Case Study16

The preparedness for, and response to, Typhoon Bopha in the Philippines in late

2012 illustrate the invaluable contribution of the humanitarian cooperation net-

works and their rapid response mechanisms.

OCHA has over many years worked closely with the Government of the

Philippines in strengthening the national preparedness level to respond to disasters.

Several large scale simulation exercises have been carried out with the goal of

ensuring that the Government will be in the lead when a major disaster strikes. An

UNDAC preparedness mission, requested by the President of the Philippines in

2005 and later follow-up missions became instrumental in the Government’s efforts
strengthening the national disaster management system. The Government of the

Philippines was one of the first to adopt the cluster system into its own national

disaster management structures. UNDACmembers from the Philippines have taken

an active role in UNDAC deployments in Asia, including during the Indian Ocean

Tsunami, the cyclone Nargis in Myanmar and in nearly all UNDAC disaster

preparedness missions in Asia since 2004. The trust created through this close

cooperation was an important element when the Government of the Philippines

agreed to let OCHA take an active role in the coordination of humanitarian efforts

in support of displaced people in Mindanao.

At the request of the UN Resident Coordinator/Humanitarian Coordinator

(UN RC/HC), and with the agreement of the National Disaster Risk Reduction

and Management Council (NDRRMC) leadership, a nine-member UNDAC team

was pre-deployed to Manila by 4 December, 2012 to support the response prepared-

ness efforts of OCHA Philippines, the Humanitarian Country Team (HCT), and the

NDRRMC. The team members, with one exception, came from the Asia/Pacific

region and included persons who were also members of the ASEAN Emergency

Response and Assessment Team (ERAT).

The timely pre-deployment of the UNDAC team was achieved as a result of the

real-time analysis (including on VirtualOSOCC17) of the weather system as it

entered the Philippines. A dialogue took place between OCHA (Geneva Office,

Philippines Country Office, Regional Office in Bangkok, New York Office) the UN

HC/RC and the Government of the Philippines to discern potential scenarios of the

cyclone path using different projection models. Typhoon Bopha made landfall on

4 December, 2012 at around 4.30 am.

Once on the ground, the UNDAC team played a key role providing direct

support to OCHA-Philippines Country Office, the HCT with operating agencies

16 The author is grateful to the staff of Emergency Service Branch of Geneva Office,

the Philippines Country Office and the Asia-Pacific Regional Office of OCHA for providing

the case description.
17 OCHA and the UNDAC team provided real-time information on VirtualOSOCC. The emer-

gency discussion was followed by emergency managers from 105 countries and organizations,

60 of whom were Governments.
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under the IASC umbrella, and the Government of the Philippines in their own

response efforts. This included supporting the inter-agency, Government-led needs

assessment, supporting ongoing information management efforts during the prepared-

ness and response phase, and working with the Government and HCT to establish

coordination mechanisms, including the cluster system, in the affected areas.

Traditional thinking would applaud the close link between the government and

multilateral system in this instance as illustrative of the importance of partnership-

building with host governments for the calling for international assistance and for

access.18 This would be too limiting a view. The Government of the Philippines was

not just the host country; in this situation, it was the lead and a key implementer.

The mutual trust was built through a humanitarian cooperation mechanism that is

not steeped in the language of traditional humanitarian action—sovereignty,

humanitarian principles or access—but aligned with the Government’s own civil

protection mandate and orientation. UNDAC did not seek to supplement the

capacity of the Government. Instead, it became a bridge between the Government

and the international community.

1.7 The Future

OCHA recently hosted a policy forum on future policy and research needs, and its

conclusion could be summed up in three words—people, technology and govern-

ments. Governments must be seen in their own rights as key actors in disaster and

emergency preparedness and response, and are factored in, in the multi-actor

humanitarian world of the future.

Humanitarian cooperation networks such as UNDAC, INSARAG and GDACS

have been cast too narrowly as communities of technical experts, or as deployment

mechanisms. Instead, in a multi-actor world, with states desiring to be active

humanitarian actors, these networks should be more fully exploited as strategic

tools for bridging the national and international/multilateral spheres. Their already

wide membership provides an entry point for Governments and organizations

weary of top-down, UN centric approaches, and helps foster commitment to

multilateralism. They also provide government officials of these countries with a

familiarity of language, methodology and culture that aligns with their own civil

protection background. Traditional inter-agency humanitarian actors, might take

comfort in the fact that these networks are under the United Nations umbrella and

can trace their remit to United Nations General Assembly resolutions. They are

served, or managed and coordinated, by OCHA, the coordinator of the IASC

system. They also draw their membership from traditional donors and operating

agencies. Cumulatively, these networks should and could help reach out and create

18 The typhoon-stricken area was in Mindanao, an area still considered to be under internal armed

conflict.

14 C. Bragg



new linkages. In so doing, they will help build trust between different parts of the

international humanitarian system, which is of critical importance in times of

emergency when there is no or little time to establish new relationship.

One might question whether this view of the future only applies to preparedness

and response to natural disasters. UNDAC, INSARAG or GDACS are not activated

during conflict situations. At the same time, it could be argued that the trust and

good-will generated through a mutual affinity for civil protection in “peace time”,

in regards to natural disasters, might make the authorities more willing to work with

the international humanitarian community during times of strife. While this propo-

sition still remains to be proven, if true, then an investment in these networks would

be doubly positive.

A caveat often lurking in the background of any discussion of the role of

governments is whether they could be trusted to provide principled humanitarian

aid if they are a party to the conflict. In the multi-actor humanitarian world, where

there is an increasing number of actors with multiple mandates and objectives in

addition to humanitarian ones, there is now a vigorous debate on what constitutes

“humanitarian action”, what should be the fundamental principles that guide it, and

what purpose these principles serve. Within the theatre of conflicts, governments

are already active players. They are involved, one way or another, in the delivery of

aid, whether judged to be “humanitarian” or otherwise.19 In order to maximize the

chances of someone caught in a humanitarian disaster receiving the help that is

needed, it is incumbent on national and international arrangements to draw on the

best combination of assets from all sources.

For too long, the parallelism between the civil protection and humanitarian

worlds has precluded the necessary inclusiveness. More efforts should be made to

foster understanding between the two worlds, and more efforts must be made to

further develop these and future humanitarian cooperation networks to help

bridge the two.
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Chapter 2

Resilience: The Holy Grail or Yet Another

Hype?

Cecile de Milliano, Marijn Faling, Aaron Clark-Ginsberg,

Dominic Crowley, and Pat Gibbons

2.1 Introduction

Disaster risk is globally on the rise, mainly as a result of the complex interplay of

environmental, demographic, technological, political and socioeconomic condi-

tions that are expanding hazard and vulnerability profiles (Peek 2008). The inevi-

tability of climatic change at both the global and the local level is generally

accepted to be a fact, and various sources predict its dramatic impact on the planet

and on humankind (Jones et al. 2010; UNICEF 2007; UNISDR 2004; Save the

Children 2007). The field of disaster studies has consequently experienced a

significant shift concerning both the nature of disasters, and ways to contend with

them. Over the past few decades it has become accepted that disasters occur at the

intersection of a natural hazard and people’s vulnerabilities, i.e. the organisation of
society, with implications for the activities undertaken under the denominator of

disaster management. That is, if disasters are inevitable, measures could only be

directed at preparing people for a possible disaster to come—disaster prepared-

ness—and assist them once a disaster had hit—disaster response. Approaching

disasters as an intersection between nature and humankind on the other hand

implies targeting underlying factors equally, including enduring vulnerability and
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people’s capacities. Following this trend, resilience thinking currently tops the

agenda of disaster risk reduction, and yet the challenge in the coming period is to

overcome the teething troubles of this approach. Indeed, resilience has the potential

to become the next battleground for on-going debates on the purpose of humani-

tarian aid; i.e. whether it should be provided solely on the basis of identified needs,

linked with development objectives, as part of broader coherence/whole of gov-

ernment agendas for wider change, or simply be a means of preserving the status

quo—what Walker and Maxwell (2009) label as the ‘3 Cs’, compassion, contain-

ment, and change. To establish resilience as a useful approach to interventions

rather than a political tool or point for debate, it is consequently valuable to pursue a

mapping of the current discussions with regard to its promises and pitfalls. This

chapter therefore provides an examination of the approach, without claiming to

present an exhaustive list of issues. Rather, it is a careful exploration of experiences,

both in theory as in practice of a resilience approach. The next section starts by

discussing in more detail the shift that has taken place in thinking on disasters and

their management.

2.2 What Has Been Going On in the Field of Disaster

Studies

Over the past century, a twofold shift has taken place, concerning both the nature of

disasters, and the way to contend with them. Within academia and practice for

many years, ‘natural disasters’ were explained as unexpected events predominantly

exogenous to society, catastrophic products of powerful geophysical systems

(Hewitt 1983). Core disaster response activities focused mainly on the provision

of outside assistance to restore what had been destroyed in the wake of disasters. In

line with this approach, disaster actions and activities were a showdown between

powerful forces of nature and a state-led technocratic and militarised counterforce.

They had several characteristics: first, the scientific understanding and monitoring

of geophysical processes was central, with the main goal of predicting hazards and

suppressing and controlling geophysical processes through planning and manage-

rial activities (dikes, water pumps and flood control works are such examples).

Second, if not suppressible, human activities were often controlled to separate

people from risk through, for example, building codes and so-called ‘fail safe’
measures. Finally, emergency measures were undertaken to reduce human suffer-

ing. Disaster plans were developed, and relief and rehabilitation bodies were

established. These were inspired by geophysical study and research, but were

subsidiary to emergency actions (Hewitt 1983) and were mostly state-led, and

military or quasi-military in character.

Slowly, however, in the 1970s this approach started to transform due to several

contingencies in the international sphere, including the increased globalisation of

risks, the declining role of the state, and the de-legitimisation of pure scientific
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knowledge. This validated the role of disaster management towards non-state actors

and enlarged activities to include mitigation and other development-oriented activ-

ities. Initially, reductions in time and space resulting from globalisation increased

the connections between different actors, connecting everyone in a global ‘risk
web’with catastrophic potential. The subsequent increases in complexity threw into

question the capacity of science/government alone to understand and manage risk.

An eroding belief in science as a panacea to all problems created room for more

complex and integrated approaches to difficulties society faced, hence the field of

disaster management was increasingly taking economic, social and political issues

into account. Risk became everyone’s product and responsibility, and due to the

potential for catastrophe, a majoring organising facet of contemporary society.

International understanding of disasters mirrored these orientations, and efforts

shifted towards managing disasters using multiple stakeholders, forms of knowl-

edge, sectors, and approaches, and addressing both causes and consequences

through emergency response, prevention and mitigation, and social and political

change. Indeed, this led to a growing convergence between developmentalists

focused on longer term change and disaster managers including humanitarian actors

(Lavell 2012). Table 2.1 displays how development and disaster paradigms have

been moving closer over the past decades. In both fields, increasingly similar

themes and topics surface, bridging the (theoretical) gap between development

and disaster. In practice, however, the moving closer of the two fields did not

evolve as neatly as presented in Table 2.1 (Manyena 2012).

Table 2.1 Disaster and development moving closer (Faling 2012, based on Manyena 2012 and

Ellis and Biggs 2001)

Development Disaster

1950s–1970s Modernization

Technical approach

Redistribution through growth

State-led

Dependency

Trickle-down

Technocratic approach

Natural disasters

Cost-benefit analysis

State-led

Satisfying risk

Quantifying risk

1970s–1990s Market liberalisation

Structural adjustment

Free markets

NGOs

Decentralisation

Gender

Good governance

Vulnerability

Construction of risk

Complex emergencies

NGOs

Risk assessment

Resilience development

1990s–2010s Sustainable development

Participatory approaches

Livelihoods

Vulnerability

Climate change adaptation

Environment and sustainability

Resilience

Resilience

Participatory approaches

Livelihoods

Vulnerability

Climate change adaptation

Environment and sustainability

Disaster risk reduction (DRR)

Gender

Good governance
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Roughly from the 1970s onwards, it became increasingly accepted that disasters

are a combination of nature’s forces (the hazard event) and (political, social,

economic, cultural) vulnerabilities, endogenous to society (Cannon 1994). A disas-

ter in this view can be defined as “the outcome of a physically uncompensated
interaction between a natural unleashing event and a social system” (Albala-

Bertrand2000, p. 188). This has serious implications for the activities covered by

the field of disaster management. Since, if disasters are inevitable, measures could

only be directed at preparing people for a possible disaster to come. Hence, along

with prevention and response, disaster management now also covers mitigation,

adaptation, transformation, and livelihood support.

This trajectory poses problems for humanitarian actors operating within disaster

management spheres. As codified in the humanitarian principles, humanitarian

action seeks to deliver aid on the basis of need alone. When taken to their logical

conclusions, vulnerability and resilience paradigms that acknowledge the human

causes of disasters can provide justification for using emergency aid either in a way

that reduces disaster risk or in a way that does not increase disaster risk. This

argument gained traction in the 1990s following a number of incidents where aid

was viewed as leading to dependency and reducing capacity, or contributing to or

prolonging conflict, including, most notably, the displacement of populations

following the genocide in Rwanda (Storey 1997; Uvin 1998; Macrae and Leader

2001; Eriksson 1996). It is associated with a number of concepts such as ‘new’
humanitarian approaches, among others exemplified by Anderson (1999), who

reviewed ‘how aid can support peace – or war’ to argue that aid should be used

towards longer-term peace and stability. While some have argued that humanitarian

aid should contribute to longer-term positive change and acknowledge and act on

the larger web of risk within which it operates, traditional humanitarian approaches

suggest that this would risk subsuming needs-based humanitarian action into a

political agenda, so threatening humanitarian principles and, consequently, space

and access in the process.

2.3 Resilience as the Answer?

As a continuation of the above-mentioned trends, resilience currently tops the

agendas of disaster academics and practitioners. Indeed, it has become a common

feature in humanitarian and development arenas since the adoption of the 2005–

2015 UN Hyogo Framework for Action: Building the Resilience of Nations and
Communities to Disasters, a policy framework that sets out a country-level DRR

agenda for signatories.

The term resilience stems from the Latin word resilio, which means ‘to bounce
back’ (Klein et al. 2004). The Oxford English Dictionary defines resilience as

(1) the act of rebounding or springing back and (2) elasticity. It is unclear from
where exactly the field of disaster management derived the concept (Manyena
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2006), however, in the sciences the notion of resilience is historically believed to

originate from applied physics and engineering (Alexander 2013). From this purely

mechanical point of view, the resilience of materials refers to the quality of being

able to store strain energy and deflect elastically under a load without breaking or

being deformed (Boyden and Cooper 2007; Klein et al. 2004). In the 1940s, the

study of the concept evolved in the disciplines of psychology and psychiatry and,

since the 1970s, the term has been employed in a more metaphorical sense. In this

line, resilience refers to structurally enhancing the adaptability and capacity of

individuals, communities and/or structures to bounce back, and/or transform and

move forward in reaction to adverse conditions following a hazard (Gaillard 2010;

Levine et al. 2012; Manyena 2006; Plummer 2011).

In using this broad definition of resilience, it bears the following features. First,

echoing DRR thinking that has evolved over the past decades, resilience adopts a

holistic understanding of risk and disaster. It views disaster as a combination of a

hazard event and risks embedded in local economic, political and social institutions.

Resilience approaches seek an integrated assessment, combining different fields of

expertise. Activities are increasingly multi-sectoral, with communities bearing

responsibility for risk reduction, with help and assistance from (local) governments

and stakeholders, meaning the governance of disasters is increasingly organised

bottom-up. The latter implies that communities bear ownership, and local stake-

holders are expected to jointly contribute to risk reduction. This builds on the

assumption that the best possible results are achieved through the pooling of

knowledge and experience and the inclusion of all stakeholders, many of whom

have different viewpoints and needs (Frerks et al. 2011; Manyena 2006; McEntire

et al. 2002).

While a resilience orientation offers a number of promising features, there is a

danger that it can become subsumed as a means of maintaining the status quo or

furthering coherence discourses. As a means of maintaining the status quo, the
concept of ‘bouncing back’ from a disaster can be used to advocate for a return to

the previous structural conditions that caused the disaster in the first place;

Manyena (2006) suggests resilience should instead be thought of as ‘bouncing
forward’, a view that implies building adaptive capacity for positive change.

When it comes to enactive positive change, however, the question must be asked:

change for whom? Positive change can sometimes be a zero-sum game, meaning

that certain actors benefit at the expense of others. From a governance perspective,

the potentially contentious nature of this change can be disguised by the vagueness

of resilience terminology. Brand and Jax (2007) argue the term is a powerful

‘boundary object’ to foster communication across sciences and disciplines and

bring them together towards a common outcome. Similarly, the term might also

function as a boundary object for aid actors—including governments and human-

itarian organisations—as has occurred with community-based DRR rhetoric

(Heijmans 2009), and new humanitarianism that fostered coherence arguments in

the 1990s (Macrae and Leader 2001). Indeed, resilience offers a number of benefits

but must be used carefully to ensure it does not get politicised in a harmful manner.
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The previous approach towards resilience usually refers to the resilience of

communities, societies, organisations or systems. A resilience approach which

orients the term to support individual agency can offer a counter to the potential

of resilience as an excuse for the status quo. Throughout time and place, societies

have been fascinated with how individuals overcame adversity and succeeded in

life, or human (individual) resilience. Three general ‘waves’ of resilience research
can be identified in psychology, social and behavioural sciences, that form the basis

of a human perspective to resilience. The first wave included research in the

behavioural sciences, which sought to understand and prevent the development of

psychopathology (Masten 2011). Studies focused on individual and individually

mediated factors associated with positive outcomes. To gain basic descriptive data,

scholars focused on fundamental issues of defining and operationalising concepts.

Later, the focus shifted when scholars set out to understand process and change, test

emerging theories, and develop strategies to actively promote resilience (Masten

and Obradovic 2008). The second wave focused on research that emphasised the

temporal and relational aspect of positive development under stress (Ungar

et al. 2007; Masten 2011). Masten explains that the work attempted to move beyond

description and to probe the processes that might account for differences observed

in the first wave. Finally, the third and more recent wave of research has taken a

more ecological interpretation of resilience, which includes perceiving resilience as

an outcome of processes influenced by one’s context and culture. Moreover,

researchers began designing and implementing experimental research and more

frequently started offering suggestions for practice and policy, with warnings

concerning the limited state of the knowledge at any given time (Ungar

et al. 2007; Masten 2011). Although resilience research in the field of social and

behavioural sciences has been common practice, the focus in relation to natural

hazards is limited. Resilience from a human perspective could be helpful for the

field of disasters, since it can benefit from the insights gained through previous

research. Moreover, it provides a more tangible and applied understanding of the

concept. But what does human resilience actually entail?

2.3.1 Human Resilience

Human resilience requires focusing on the extent to which individuals navigate

their way through the tensions and stresses caused by adversity. This includes

personal capabilities and psychological resources (internal level) as well as wider

capitals and resources made available to individuals by their environment (external

level). When exploring the concept from an individual perspective, the focus lies on

understanding risk and protective factors that moderate outcomes and impacts of

hazards on individual people. These moderating factors are variables that

strengthen or weaken the effects of stressors on humans (Boyden and Cooper

2007). Risk and protective factors are characterised as internal and external (eco-

logical) in which the first refers to the combination of characteristics that make up
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an individual, and the second refers to the outcome of environmental factors, which

affect an individual’s well-being (Montgomery et al. 2003; Boyden and Cooper

2007). The interplay between the internal and the external factors, according to

Boyden and Cooper (2007), is dependent on how each of the factors is transmitted

and to what extent the options are accessible. In addition, the effects of adversity are

highly influenced by both individual and collective (familial, communal, institu-

tional, etc.) processes and therefore it is important to identify how these different

mechanisms correlate and reinforce one another. It is believed that the greater the

number of risks humans face (internal and external), the greater their vulnerability.1

On the other hand, Montgomery et al. (2003) explain that human resilience tends to

increase with the presence of protective factors that help the individual to cope with

misfortune. In other words, the way individuals cope with, and even in some cases

respond positively to, adversity is seen as a combination of positive personality

traits as well as a supportive environment.

Although the scope of this chapter does not allow for in-depth discussion on

possible factors that enable human resilience, research shows that resilience is

multifactorial and thus that interventions should focus on multiple factors rather

than single ones (de Milliano 2012; Ungar 2008). Resilience enabling factors

modify the effects of risk in a positive direction and include resources, strategies,

and power relations that are helpful or beneficial to ‘bounce forward’. Although
different for each individual, internal factors that can have an enabling function

include cognition, behaviour, and spirituality. Specifically this includes one’s level
of intelligence, personal attributes and sociability, hazard related behaviour, par-

ticipation, and a relationship with a ‘higher being’ (de Milliano 2012). External

factors include relational, socio-political, economic, and physical/environmental

resources. Perceived and/or received support from intimate (e.g. family and friends)

and more distant relations (e.g. political leaders), access to and possession of

economic, political and material resources, financial and physical environmental

capital, together with the previously mentioned internal factors, can all be important

for individuals to cope with a stressor. Understanding which and how these factors

enable individuals to overcome adversity per age-group, gender and context is a

helpful starting point for enabling resilience (de Milliano 2012).

2.4 Pros and Cons of the Resilience Approach

Donor and host governments, intergovernmental organisations, NGOs and aca-

demics are increasingly focusing on the language and practice of resilience in

their day-to-day proceedings. Indeed, the concept is being introduced as an

organising principle to prevent unacceptable levels of human vulnerability, reduce

1Related to natural hazards this also includes the number of hazards, their frequency, severity and

potential, the degree of preparedness of the individual.
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the costs of emergency response, and bring disaster risk reduction, climate change

adaptation, and other risk management measures into mainstream development

practises (Levine et al. 2012). However, many actors find themselves struggling

with putting flesh on (sometimes abstract and ambiguous) resilience as an approach.

Moreover, the attempt to enhance the resilience of individuals or communities

gives the impression that it requires a wholly new approach for organisations and

actors. This subsequently requires an amalgam of skills, expertise and knowledge,

of which it can be questioned whether actors have the resources to develop and

deploy them. Lastly, there is a danger that, improperly oriented, resilience discourse

can end up being a hype or be used to maintain status quo. On the other hand, the

resilience approach offers a wide set of promises, and various arguments are being

put forward in defence of the concept. Hence, a set of challenges and opportunities

can be identified.

2.4.1 Conceptual Discussion

With resilience widely appearing in policies, papers and discussions throughout

disaster studies and practice, a conceptual discussion is manifesting itself in a

number of ways.

First, notwithstanding the enthusiasm with which resilience is embraced among

scholars, practitioners and policymakers, it remains widely disputed as to exactly

what the term refers to. Indeed, resilience may either relate to (groups of) people or

(ecological or infrastructural) systems (Levine et al. 2012). This can be explained

from the different backgrounds of the concept. In the field of social and behavioural

sciences, including psychology, resilience is used in reference to people, and their

ability to recover following a disturbance, most particularly in relation to children

and their family situation and traumatic stressors (Manyena 2006). In the field of

ecology, resilience is commonly applied with regard to ecosystems, and their

capacity to withstand or recover from a disturbance in nature (Folke 2004). What

contributes to confusion over the concept is that resilience is either process-oriented

or outcome-oriented. When viewing resilience as an outcome, it reinforces the

reactive stance—bouncing back as maintaining the status quo—as deployed in

more conventional practices in DRR. That is, if resilience is an outcome, disaster

management naturally focuses more on supply, and ad-hoc temporary involvement,

whereas viewing resilience as a process implies a more sustainable, comprehensive,

and continuous endeavour—bouncing forward to change the status quo (Manyena

2006). However, approaches such as ‘Build Back Better’ tend to constitute a

challenge in terms of affordability, hence are often discussed, but seldom (success-

fully) implemented (Khasalamwa 2009). Moreover, it is not always possible to

make a neat distinction between communities’ or individuals’ resilience, and the

risk or threat external to the community. Some people’s resilience might actually

increase due to opportunities occurring during and after the shock event. Partly due
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to the confusion over the concept of resilience, there is currently often little

comprehension on how to translate the concept into a workable approach.

Second, the approach varies depending on its scale of focus. It is often

overlooked that resilience enabling factors and processes differ for individuals as

compared to household, communities, systems or society. The lack of scale-based

clarity creates a threat that resilience becomes a convenient hype, hiding blurry

policies and programmes and politicised aid agendas. To make sure that the

approach does not become so vague that it cannot be categorised or measured, it

needs to be scale-specifically operationalised. Thus, based on a common under-

standing of the concept of resilience, its meaning has to be redefined for each level

and translated into concrete, specific indicators.

Third, as Fox et al. (2012) also point out, communities currently live in a multi-

risk environment. This implies facing slow and rapid onset emergencies, violent

conflict, climate change and other global challenges such as pandemics and biodi-

versity loss, as well as chronic political, economic and societal fragility. These

environments are changing fast and are becoming increasingly uncertain and

unpredictable. Many previous approaches have failed to adequately address the

multiple challenges of these evolving contexts. One of the advantages of the

resilience approach is the dynamic nature of the concept and the recognition that

things are not static, but change, adapt and evolve. This is in itself a progression

with respect to previous conceptions of the world which might have relied too

heavily on an assumption of equilibrium and immobility.

Fourth, Levine et al. (2012) emphasise the frustration with the need for repeated

massive aid efforts in the same parts of the world. This has led to increasing

pressure and acknowledgment of the need to address the underlying vulnerabilities

which are embedded in the resilience approach. The widespread adoption of

resilience has allowed communities of practice the opportunity to work across the

‘silos’ of humanitarian action, disaster risk reduction, climate change adaptation,

and international development. It is perceived as a common denominator under

which different realms can meet, develop a common language and share their

experience without losing their original meaning and intrinsic strength (CARE

et al. 2013). It often implies a systemic approach which entails that it works across

levels, and acknowledges that these levels are interrelated, and affect people and

their environments across scales. This has enriched the diversity of the lenses used

to examine situations of adversity. It also means that instead of only responding to

symptoms, resilience approaches address underlying causes and build on current

capacities, making a long-term approach in policy and practise inevitable.

Fifth, authors such as Cannon and Müller-Mahn (2010) place caution towards a

system approach. They warn that the ability of ecosystems to absorb shock and to

recover from any disturbance are empirical matters. Although the analogies for

these qualities can be applied to human ‘systems’ and lessons can be learned, it can
be dangerous to be seduced by this ‘scientistic’ approach. Since there is no

consensus framework for resilience, authors such as Levine et al. (2012) warn

against modular analyses as they undermine inter-connectedness of material, polit-

ical and institutional factors in creating resilience. It should be impossible to
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separate one component from another or from their context. The authors emphasise

that if the resilience approach does not incorporate real-life dynamics it is a step

backwards.

2.4.2 Practical Issues

Apart from conceptual issues there are also a number of practical issues related to

the approach, which should not be overlooked.

First, political and security implications aside, diverging interpretations lie at the

heart of the process of translating words into ‘action’. Inevitably, much of the direct

programme intervention in relation to this is mostly done by local partner organi-

sations in the country of implementation. Resilience as an approach requires the

involvement of a variety of stakeholders, recipients, local governments and orga-

nisations, and every actor involved in the process of implementation often has their

own interpretation, inspired by a combination of backgrounds, interests and expe-

rience. In fact, interpretations of resilience might even differ within organisations.

Since resilience assembles a wide variety of different fields, from disaster risk

reduction to climate change adaptation and livelihoods approaches, these interpre-

tations may diverge significantly. Differing understandings may lead to activities

that may not always meet expectations. For example in Manila, the capital city of

the Philippines, a Dutch-based organisation’s resilience programme is being

implemented by a group of local organisations. Although recipients are living in

dire situations in slums where they are deprived from both services and safety nets

and that are flooded heavily on a regular basis, local organisations consider recip-

ients to already be resilient as they are able to return to their pre-disaster situation

without much external assistance. The interpretation of resilience of the Dutch-

based organisation, and as laid down in the programme description, aims to target

the wider socio-economic environment. However, from the notion of local partner

organisations, additional measures are rather superfluous (Faling 2012). Moreover,

the resilience approach for some people may be like ‘old wine in new bottles’. That
is, existing strategies, approaches and routines of organisations could be

categorised under the umbrella of resilience leading to a situation in which organi-

sations transform their speech while continuing to work in the same ‘conventional’
manner, as is often the case when new concepts and approaches are introduced to

organisations (Meyer and Rowan 1977). While lip service may provide

organisational benefits, it can leave local communities excluded from the potential

alleviation the resilience approach has to offer.

Second, resilience acknowledges the complexity of the realities of risk, and

hence promises to integrate a variety of fields in a holistic approach. Simulta-

neously targeting disaster risk, climatic and environmental issues, and economic

and political features requires a wide range of competencies on the side of

implementing organisations. One of the issues with putting flesh on a resilience

approach is that implementing partners lack the resources to deploy an integrated
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and holistic approach, which targets a variety of issues and aspects of disaster risk.

This includes human, material and financial resources. Moreover, the approach

requires that proper risk analysis is carried out. It can be questioned as to how well

organisations do this and with which criteria. Often, limited time and financial

resources are made available for thorough assessment, analysis and design preced-

ing interventions. Finally, the segregated policy, funding and organisational infra-

structure and architecture often do not facilitate bridging silos and taking integrated

approaches.

Third, the width of the notion enables the clustering of a vast variety of activities

under the resilience umbrella. The local Philippine partners implementing the

Dutch resilience programme find themselves struggling to interpret the approach

and translate it into concrete activities to enhance the resilience of local communi-

ties. The background of staff members is in emergency response, which further

complicates the understanding of the complexity that resilience aims to address,

since staff have not been trained on approaching disasters from a developmental or

holistic perspective. These organisations find themselves continuing the activities

they are familiar with, while paying ‘lip service’ to the resilience approach.

However, the activities undertaken only cover a small range of issues linked to

people’s resilience, thereby obstructing the enhancement of people’s capacities in a
sustainable manner. In theory, partnerships are supposed to overcome these gaps,

but reality often demonstrates that this falls short of expectations (Faling 2012).

Fourth, the approach is novel in the sense that it brings the notions of dynamic

change, risk, and uncertainty options into development planning and implementa-

tion, alongside rights, needs and vulnerability (Fox et al. 2012). This enables

programmes and interventions to be developed differently according to risk and

vulnerability analysis. In this sense, as emphasised by Fox et al. (2012), building

resilience is more about “changing how we programme, rather than what we
programme”. Through the approach, people are urged to be ready for change, and

the ability to undertake comprehensive monitoring and analysis, and to actively

learn is underpinned. As an approach it encourages full use of available knowledge

and encourages disciplines to share approaches and work together to enhance

resilience. It requires implementing organisations to, on the one hand, take a

systems approach and, on the other hand, think holistically about governance,

livelihoods, hazards, stresses and future uncertainty (Fox et al. 2012; CARE

et al. 2013). In addition, different timescales need to be recognised since it requires

considering past activities and future projections for climate and society.

Fifth, the real test for resilience, however, may be in situations of complex

political crises. Here the question arises as to how to practically include disaster

response and, following that, realise the bouncing back better after a crisis, thereby

neglecting the very nature of emergency aid (Levine et al. 2012). To deliver aid to

those in need, organisations often make great efforts to distance themselves from

actors involved in conflict, relying on the humanitarian principles as a means of

guidance. Resilience, with its holistic and systemic orientation, provides a justifi-

cation to instrumentalise aid as part of broader foreign policy objectives. That said,

resilience promotes and encourages non siloed thinking and, if oriented toward a
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human perspective, can promote agency and forward change. A question remains

whether resilience in any form is a viable option for aid in these situations and if it

can be separated from broader coherence agendas.

Finally, until there is agreement as to what it means and what the approach is

trying to achieve, it is challenging to develop helpful manuals on how to implement

a resilience approach. The wide variety of actors involved all have their own unique

interpretations of resilience and, as mentioned above, every context needs a partic-

ular approach, based on individual and communal needs. Hence, communications

and relations should strive to be as specific as possible, thereby being receptive for

other interpretations, while always seeking to bring differences to the surface, and

identify and tackle gaps and misunderstandings among different stakeholders

working together. Moreover, it is imperative to acknowledge the time it takes to

internalise new thoughts, visions and insights and to train practitioners.

2.5 Conclusion

This chapter has argued that resilience is neither a Holy Grail nor yet another hype.

Resilience currently tops the agendas of disaster academics and practitioners and

has become a common feature in humanitarian and development arenas since the

adoption of the 2005–2015 UN Hyogo Framework for Action. This approach

followed from transformations in the field of DRR, concerning both the nature of

disasters and the way to contend with them. In the 1970s disasters were understood

as unexpected and exogenous events, to be contended with by state-led interven-

tions based on scientific knowledge and through bodies with a quasi-military

character. Slowly, however, this approach started to transform due to several

contingencies in the international sphere, including the increased globalisation of

risks, the declining role of the state, and the de-legitimisation of pure scientific

knowledge. Currently, the resilience approach is applauded because it is found to

encompass a broader understanding of disaster and risk, thereby promoting a

holistic and integrative approach and being more sensitive towards the local

economic, political and social environment. It requires a bottom-up approach,

empowerment of local communities, and the inclusion of multiple stakeholders.

Resilience approaches usually refer to the resilience of communities, societies,

organisations or systems. It is argued however, that human (individual) resilience

could also be helpful for the field of disasters. The individual approach provides a

more specific and applied understanding of the concept and can offer a counter to

the potential of resilience an excuse for the status quo. Moreover, the field of

disasters can benefit from the insights gained through previous research in the

field of social and behavioural science.

Whereas the resilience approach is taking centre stage in the field of disaster risk

reduction, this chapter argues that for resilience to be valuable, there should be

continuous awareness of its pros and cons. This entails: addressing conceptual

confusion; acknowledging the complexity of multi-risk environments; including
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multiple stakeholders; deploying sufficient resources; and acknowledging the chal-

lenges for humanitarian actors. The approach should constantly be adapted to new

insights and fully integrated into both humanitarian and development policies and

practice. It should be remembered that it is not possible for any single actor or

intervention to build resilience to everything, for everyone and forever. By decreas-

ing conceptual confusion, increasing analysis and working together to ensure that

resilience building programmes support community-driven processes, political

traps can be avoided and the breadth and sustainability of impact will be improved.

The latter is best reached by taking dynamic and scale- and context-specific

approaches, and can enable reaching the goal of further enhancing the capacity of

humans and systems to deal with disaster.
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Chapter 3

Human Security as the Link Between

Humanitarian Action and Peacebuilding

Cristina Churruca Muguruza

3.1 Introduction

Humanitarian action is a needs-based emergency response aimed at preserving life,

preventing and alleviating human suffering and maintaining human dignity, wher-

ever the need arises, if governments and local actors are overwhelmed, unable or

unwilling to act (Council of the European Union 2008).1 Peacebuilding, on the other

hand, is to be understood, according to the United Nations, as a comprehensive and

integrated strategy that encompasses a wide range of political, developmental,

humanitarian and human rights programmes and mechanisms. This requires short-

and long-term actions tailored to address the particular needs of societies sliding into

conflict or emerging from it (United Nations Security Council 2001). This chapter

seeks to underline the connection between humanitarian action and peace building,

starting from the premise that in armed conflict and post-conflict settings the goal of

each should be human security: the protection and empowerment of people.

Human security is commonly understood as priotising the security of people,

especially their welfare, safety and well-being. The human security perspective is

reproached for wanting to be policy-relevant and problem-solving. In response to

this assertion, this paper argues that human security provides a critical perspective

and an emancipatory agenda. It suggests that the importance of the concept of

human security lies in recognising that, when it comes to successfully protecting
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and empowering people, there is an interconnection between security, development

and human rights. It is not a question of whether security comes before develop-

ment and/or human rights but of how people’s security and wellbeing are ensured

and what an expanded notion of security means in their everyday lives (Newman

2011, p. 1751).

This paper maintains that humanitarian action should aspire to ensure survival

and protect people’s fundamental rights and dignity. Seen from that perspective,

humanitarian action becomes part of a broader and more holistic peacebuilding

strategy. The interrelationship between humanitarian action and peacebuilding is

therefore posited in light of the changes that occurred in the post-Cold War period

when sovereignty was re-evaluated as meaning that the State had an obligation to

take responsibility for the wellbeing and protection of its people and, if it failed to

do so, the international community had a duty to take appropriate measures in that

respect. The emergence of the concept of the responsibility to protect, known as

R2P, emphasises the international community’s responsibility to place all the

means at its disposal in the service of human security. It should be noted that the

original core idea of R2P was not to promote the humanitarian imperative or

political regime change as suggested by NATO’s recent armed intervention in

Libya, but rather a comprehensive peacebuilding agenda. Against that background

this paper highlights one aspect of humanitarian action’s contribution to

peacebuilding which has been largely overlooked: the development of the protec-

tion agenda.

The inclusion of protection as one of the pillars of humanitarian action means

that humanitarian work should focus on those particularly vulnerable, such as

internally displaced persons (IDPs). Ultimately, protecting IDPs means ensuring

the realisation of their rights. The search for dignified, lasting solutions for IDPs is

recognised as being one of the crucial elements required for peacebuilding and

achieving sustainable and lasting peace. However, as will be shown, peacebuilding

and the liberal peace project do not prioritise human security. This paper suggests

that protection and the search for lasting solutions for IDPs should be a central issue

on an international agenda that is at the service of human security. Lastly, it seeks to

demonstrate that the relationship between humanitarian action and peacebuilding is

not without tensions and challenges. Recognising the need to develop compre-

hensive or integrated approaches in order to secure stable and lasting solutions to

crises and conflicts, and the fact that humanitarian action may be hijacked by

political and security objectives, is problematic for humanitarian actors. Further-

more, the current tendency for crises to be manipulated and humanitarian action

used for political and security ends in places such as Afghanistan and Iraq raises

questions about the community’s commitment to peacebuilding while at the same

time jeopardising the independence and impartiality of humanitarian aid.
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3.2 Human Security as a Goal of Humanitarian Action

and Peacebuilding

Human security, as mentioned in the introduction, is generally understood to mean

prioritising the security of human beings, especially their welfare safety and well-

being over that of state. It is accepted as being an overall approach to protect people

from whatever is threatening them—extreme poverty, deadly diseases, and environ-

mental degradation—as well as immediate violence. The spread of the use of this

term shows that the challenges in the field of international security today include

protecting individuals from increasingly complex global threats and not just

defending State interests by military means. The strength and appeal of the concept

of human security lies not only in the fact that it challenges traditional ideas and

studies of security by taking the individual as its point of reference but also in the

fact that those ideas have become increasingly incapable of generating adequate

responses to the new security environment.

Proponents of human security argue that poverty, population displacement,

hunger, disease, environmental degradation and social exclusion, for example, all

bear directly on human and hence global security. These kill far more people than

war, genocide and terrorism combined. Therefore the recognition that development,

peace and security and human rights are interlinked and mutually reinforcing is

considered as being encapsulated in the concept of human security. Since the end of

the Cold War a consensus has emerged at international level around the central

messages of human security (Tschirgi 2006). The fact is that, despite significant

differences in interests and perspectives, all member states of the United Nations

General Assembly (UNGA) endorsed the inclusion in the 2005 World Summit
Outcome Document of the dual aim of human security, recognising freedom from

want and freedom from fear as being core values for international relations in the

twenty-first century. In particular, this means “the right of people to live in freedom

and dignity, free from poverty and despair” and has implications for the State: the

responsibility to protect (UNGA 2005). Although by the end of the decade the term

‘human security’ seem to had fallen in disuse (Martin and Owen 2010) in 2012, the

UNGA adopted Resolution 66/290 entitled ‘Follow up to paragraph 143 on human

security of the 2005 World Summit Outcome’. In this Resolution, the UNGA

confirmed human security ‘as an approach to assist Member States in identifying

and addressing widespread and cross-cutting challenges to the survival, livelihood

and dignity of their people’. paras. 138 and 143).

Although the concept of human security has been gradually incorporated into

international relations, its use as a policy instrument and its operationalisation as

well as its academic value have been questioned (Churruca 2007). Academics

interested in human security have been viewed as insufficiently critical and reflec-

tive (Newman 2010). Conceptual critiques of its practical and theoretical use are

3 Human Security as the Link Between Humanitarian Action and Peacebuilding 33



grounded in the same arguments: the absence of a commonly accepted definition of

human security and the weakness of its analysis.2

The notion of human security has been questioned first of all because of the

absence of a commonly accepted definition. Most definitions concur in recognising

the existence of a vital core of people’s rights and safety. However, the consensus

breaks down when considering the threats from which individuals should be

protected. Depending on what “people’s rights and safety” is deemed to mean,

the scope of the definition is either broad or narrow. The concept of human security

therefore remains a subject of debate between the so-called “broad” and “narrow”

approaches, as if the two were separable. Each emphasise one aspect of human

security. The broad approach focuses on “freedom from want”, namely, the satis-

faction of human development and a minimum level of wellbeing (food, health and

environmental security, etc.).3 The narrow approach, on the other hand, focuses on

“freedom from fear”, namely, protection from physical violence in conflict set-

tings.4 Nevertheless, the advocates of both approaches agree that the main goal of

human security is the protection of people.

Beyond discussion of the absence of theoretical and political agreement on its

definition and content, human security is best understood as being a goal to be

attained. The Commission on Human Security (CHS), in its important report

Human Security Now, published in 2003, offers a dynamic definition of human

security based on the initial formulation used by the UNDP in its 1994 Human
Development Report, namely protection of “the vital core of all human lives in

ways that enhance human freedoms and human fulfilment” (CHS 2003, p. 4). This

definition is broad enough to encompass the various concerns and narrow enough to

have technical credibility as an analytical framework. More important than the

broad meaning of human security is what people living in situations of insecurity

want. The imperfect but operational response is therefore to maintain a self-

consciously vague, wide working definition of human security (CHS 2003, p. 3).

The CHS definition does not specify which rights, capabilities and needs belong to

the above-mentioned vital core other than identifying the basic elements of sur-

vival, dignity and livelihood. The task of prioritising between rights, capabilities

and needs is both a value judgment and an exploratory exercise, and something that

depends on both governments and international agencies and the people affected.

2 Analysis of the concept of human security has been extensively addressed in many publications,

for example, in the monograph entitled “Seguridad humana: conceptos, experiencias y propuestas”

in the Revista CIDOB d’Afers Internacionals, No 76, coordinated by Grasa and Morillas (2007);

the monograph on the subject in Security Dialogue, vol. 35, No 3, September 2004, and on the

origin of the concept and critiques of the same in Churruca (2007, pp. 15–35).
3 This corresponds to the initial formulation of human security made by the UNDP in its 1994

Human Development Report, upheld also by the Commission on Human Security, headed by

Japan, and in its report Human Security Now, published in 2003.
4 This was championed by Canada, which launched the Human Security Network made up of

several countries, and by the Human Security Report published by the Center on Human Security.
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The fact that prioritising between rights, capabilities and needs relies on the

making of a value judgment means that the concept of human security has been

seen as analytically weak, since if there is no agreement about what should or

should not be prioritised, how can it be a useful concept for decision-makers? How

can it be reliably measured? The criticism made by Mack in the prologue to the

Human Security Report is that seeing anything that presents a threat to survival,

dignity and livelihood as a threat to human security has limited utility for policy

analysis (Mack 2005, p. viii). However, the question is whether trying to create a

hierarchy and prioritise among human security goals is the right approach to human

security. As Shahrbanou Tadjbakhsh rightly points out, “the fallacy is in assuming

that viable policies are to be made by top “political actors”, who sift through

competing demands in order to choose one or two suitable targets for attention

and resources; their decisions ignore that reality may in fact be many-faceted,

involving a host of interconnected factors. Policy-making should not be a vertical

process but a networked, flexible and horizontal coalition of approaches

corresponding to a complex paradigm” (Tadjbakhsh 2005, p. 8).

Indeed, to try to create a hierarchy and prioritise among human security goals is

the wrong approach to human security. It is not only that the concept is based on the

assumption that all threats are interdependent and should be addressed compre-

hensively. It is also that human security focuses on the human being, not on the

threats. This means that the threats should be viewed as challenges. Rather than

prioritising between competing goals, policy makers should focus on identifying

thresholds of survival, livelihood and dignity. A threshold-based approach to

human security requires choosing policies based on the specific effect they have

on people’s wellbeing and dignity (Alkire 2003, pp. 35–36).

Human security is normative; it argues that there is an ethical responsibility to

re-orient security around the individual in line with recognised standards of human

rights and governance (Newman 2010, p. 78). This means assuming that the

protection of people has become an international problem and a crucial element

of not only humanitarian action but also peacebuilding. Humanitarian agencies

throw themselves into humanitarian action by following their most important

guiding principle: the principle of humanity. The principle of humanity recognises

that human beings are more than physical organisms in need of the means to

survive. In the classic formulation of the humanitarian principle, Jean Pictet pins

down the essence of humanitarian action when he defines its purpose as being “to

protect life and health and to ensure respect for the human being” (Pictet 1979,

p. 12). Humanitarian work therefore goes beyond providing physical assistance; it

seeks to protect the human being as a whole. Understanding humanitarian action in

this way makes it clear that preserving people’s dignity and wholeness is just as

valid a goal of humanitarian work as ensuring their physical safety and resolving

their material needs Seen in this way, the goal of humanitarian action is simply to

ensure and safeguard human security. Peacebuilding, for its part, as Goodhand

emphasises, based on his experiences in Afghanistan and other conflicts, is ulti-

mately “the construction of human security” in the sense of democratic governance,
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human rights, the rule of law, sustainable development and fair access to resources

(Goodhand 2006, p. 12).

3.3 The Responsibility to Protect

The increasing incidence of gross human rights violations and human suffering

caused by mainly internal armed conflicts and the growing acceptance in inter-

national policy circles of the responsibility to protect meant that humanitarian

action and peacebuilding were high on the international agenda during the 1990s

and the first decade of the twentieth century. This coincided with more long-term

trends which, from the perspective of international law and international relations,

development and security, began to prioritise people (their rights, development and

security) over States and put them at the centre of debates and, therefore, to

question the principle and traditional conception of sovereignty.

In the face of the massive population movements and refugee flows caused by

the conflicts in Iraq, the Former Yugoslavia and Rwanda during the 1990s, States

were reminded of their responsibility for protecting their populations and this led to

humanitarian crises being increasingly seen as a question of international peace and

security. In a series of resolutions adopted after 1991, the Security Council began to

demand international access to populations affected by conflict and mass human

rights abuses, sometimes authorising the use of force to ensure that help could be

provided. For the first time the Security Council showed a willingness to authorise

the use of armed force to ensure the distribution of humanitarian aid, but this fell

short of a readiness to directly protect the population that was being targeted or who

were the victims of the conflict. The endeavour to support survival “in situ” is

posited by some as a covert means to avoid or ‘prevent’ mass cross-border dis-

placement, seen by neighbouring States as a threat to their security (Peral 2001).

Despite the selective nature of what are questionably termed humanitarian inter-

ventions, this development paved the way for seeing State sovereignty as a matter

of responsibility and not just of power.

The approach developed by Francis M. Deng for addressing the IDP issue was

key to moving forward with the idea of viewing sovereignty as responsibility. Deng

argued that, in order to be legitimate, sovereignty has to show responsibility, which

means at least ensuring a certain degree of protection and providing for people’s
basic needs, and if governments are unable to do so because they lack the capacity,

then the international community will have to take the necessary remedial action

(Deng 1995; Deng et al. 1996). The idea of sovereignty as responsibility would

have implications beyond the protection of IDPs. In the Secretary General’s reports
of 13 April 1998 on “The causes of conflict and the promotion of lasting peace and

sustainable development in Africa” (S/1998/318), 22 September 1998 on “Protec-

tion for humanitarian assistance to refugees and others in conflict situations”

(S/1998/883) and 8 September 1999 on “the protection of civilians in armed

conflicts” (S/1999/957), concern for the protection of the civilian population and
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the particular vulnerability of refugees and IDPs is evident and the primary responsi-

bility incumbent on states to guarantee their protection is reaffirmed.

In this context, and in response to the controversy sparked both by the military

interventions supposedly carried out for the purposes of protection in Somalia,

Bosnia and Kosovo as well as by the failure to respond to the genocide in Rwanda

and the massacre in Srebrenica, Secretary-General Kofi Annan appealed to the

international community to try to reach a new consensus on how to reconcile

respect for the sovereign rights of states with the need to take action in the face

of mass violations of human rights and humanitarian law (Annan 1999). In response

to this challenge, the report of the International Commission on Intervention and

State Sovereignty (ICISS) adopted the concept of the “responsibility to protect”,

known as R2P (ICISS 2001; on the adoption of this concept and its insti-

tutionalisation, see: Thakur 2009, pp. 308–340). In line with the principle of state

sovereignty, that responsibility rests, in the first instance, with the interested state

and only if the state in question is unwilling or unable to halt such suffering, the

principle of non-intervention yields to the international responsibility to protect

(ICISS 2001, p. xi). According to the report, that duty comprises three kinds of

responsibility: to prevent, to react and to rebuild (ICISS 2001, pp. 38–45). Seen in

this way, the responsibility to protect is tantamount to a comprehensive

peacebuilding agenda. The core idea of R2P is not the right of humanitarian

intervention but the state’s obligation to take responsibility for the wellbeing and

protection of its population and, in the event that it fails to do so, the international

community’s duty to take the necessary appropriate measures. In other words, the

idea is that sovereignty, rather than being an absolute right, is an instrumental and

contingent notion, the validity of which relies on it being a state tool that serves the

interests of the population.

In paragraphs 138 and 139 of the final document from the United Nations World

Summit in 2005, the governments of the member states agreed that they had a

“responsibility to protect” their populations from genocide, war crimes, ethnic

cleansing and crimes against humanity. In doing so they underlined that their

main concern should be to ensure people’s safety (human security). They also

recognised that the international community has a responsibility to use humani-

tarian as well as diplomatic and other appropriate means to help do so. Although

R2P is confined to the four crimes mentioned and can be interpreted in a regressive

manner by just emphasising the possibility of military intervention, it can also be

interpreted more broadly to include all issues related to the protection of civilians

and with a focus on prevention (United Nations General Assembly 2009). The

Secretary General’s report from January 2009 on implementing the responsibility to

protect suggests “broadening” the concept to include international aid and capacity-

building with regard to a range of development areas and good governance

(a competent and independent judiciary, human rights, security sector reform, a

robust civil society. . .) that may also help to serve objectives relating to the

responsibility to protect (United Nations General Assembly 2009, para. 44). In

this regard the emphasis on capacity-building echoes the peacebuilding initiatives

suggested in the ICISS report (ICISS 2001, pp. 25–26).
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3.4 The Protection of Persons as an Essential Component

of Humanitarian Action and Peacebuilding

A heightened awareness of the suffering of millions of civilians in armed conflict

situations during the first half of the 1990s forced humanitarian and human rights

agencies to examine aspects that went beyond people’s immediate material needs

and to ask wider questions about personal safety and people’s dignity. It led many

humanitarian actors to question the role of humanitarian aid in conflicts and to

consider the need to incorporate human rights protection into the humanitarian

response. Incorporating a rights approach into humanitarian action meant

recognising the victims as rights holders with the right to assistance and protection.

Unlike an approach based solely on needs, an approach based also on rights

generates responsibilities and seeks to ensure people’s protection and wellbeing

(for a discussion of new humanitarianism, see Macrae 2002; Pérez De Armiño

2002; Darcy 2004; Lages 2006, pp. 15–36).5

The realisation that for many people the reality of war, over and above their

paramount right to life, means the utter mass violation of all of their civil, political,

economic, social and cultural rights led to consideration of the concept of protec-

tion. The challenge from a human security perspective remains how such violations

and suffering can be prevented, alleviated and redressed beyond offering “aid only”

or “physical protection only”, understood as restricting the use of force in accor-

dance with the provisions of international humanitarian law (Slim and Bonwick

2006, p. 14).

The response was the development in 1999 of a very clearly summarised concept

of protection based on rights, after a consensus was reached by a wide range of

humanitarian and human rights agencies that are regularly brought together in

Geneva by the ICRC. That consensus resulted in the definition of protection that is

widely accepted today and which has been adopted by the Inter-Agency Standing

Committee,made up ofUnitedNations agencies and themain internationalNGOs, as

well as the Protection Cluster Working Group. According to the latter, protection is:

all activities aimed at ensuring full respect for the rights of the individual in accordance

with the letter and the spirit of the relevant bodies of law, i.e. human rights law, inter-

national humanitarian law and refugee law. (Giossi Caverzasio 2001, p. 19).

This definition, rather than focusing on the threats facing civilians (protection
from what?), focuses on the fundamental rights of civilians from a human security

perspective. Protection is thus perceived as being a comprehensive and integrated

framework beyond what is strictly humanitarian. The rights-based approach to

protection places the emphasis on people’s security, dignity, integrity and empower-

ment (Hughes et al. 2005). It focuses on realising the rights of excluded and

marginalised populations, and of those whose rights are at risk of being infringed.

5 The change from an approach based on the satisfaction of needs to one based on the fulfilment of

rights is considered to be a key feature of what has been called the “new humanitarianism”.
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The aim is to ensure that protection is not merely “a legal and programming

conversation between agencies, states and armed groups that takes place over the

heads of protected persons” (Slim and Bonwick 2006, p. 33).

Rights-based protection has to do with developing and strengthening people’s
capabilities. It is therefore “important that people in need of protection are not seen

just as the objects of state power but also as the subjects of their own protective

capabilities” (Slim and Bonwick 2006, p. 53). In this context the community-based

approach aims to develop the capacity of individuals and communities to make

“informed” decisions and to take action on their own behalf in order to realise their

rights to security, assistance, reparation, recuperation and compensation (UNHCR

2008). As Lederach points out, local participation, capacity-building and account-

ability have the potential to transform societies (Lederach 1997).

The concept of rights-based protection has been extensively developed in man-

uals and guides on protection in general as well as protection for specific population

groups such as IDPs. Protection is thus defined as any activity that is directed

towards effectively realising people’s rights. Protection therefore can be seen as

having a triple role: as an objective, as a legal responsibility and as an activity.

Protection is an objective that requires full equal respect for the rights of all

individuals, without discrimination, in accordance with national and international

law. Protection is also a legal responsibility, mainly of the state and its agents. As

we pointed out, the approach developed by Francis M. Deng for addressing the

problem of IDPs was crucial for furthering understanding of states’ responsibility to
protect. When national authorities have neither the capacity nor the will to provide

such protection, international humanitarian organisations and other relevant actors

also have the responsibility to protect and provide assistance. Especially in situ-

ations of internal armed conflict, governments are often indifferent or even hostile

to providing protection and assistance. In such cases, protection and assistance from

the international community are required, often as a matter of urgency, but are

frequently hard to provide (Deng 2007, p. 1).

However, protection is mainly an activity because steps need to be taken to make

sure that rights are enjoyed. Humanitarian agencies identify three kinds of protec-

tion activity which, starting within the personal environment and moving outwards

to the institutional environment, can be carried out simultaneously. These are,

firstly, response actions that seek to halt, prevent or alleviate the worst effects of

abuses; corrective actions to ensure redress for the violations and restore people’s
dignity, including access to justice and reparation; and environment-building action

that support political, social, cultural and institutional norms that are conducive to

the protection of human rights (Giossi Caverzasio 2001, pp. 19–21).

In questioning the relationship between people and institutions, the rights-based

approach to protection has the potential to pose important challenges for the

existing power structures and may result in significant changes to the established

order. Viewed in this way, protection thus becomes a peacebuilding agenda in the

service of human security.
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3.5 The Protection of Internally Displaced Persons

and Peacebuilding

The alarming gradual rise in the number of displaced persons has led the inter-

national community to focus growing attention on the issue. Supporting and

protecting displaced persons are not seen solely as a humanitarian and human rights

imperative but also as a regional and international security problem and an essential

component of peacebuilding (Newman and Van Selm 2003; United Nations Gen-

eral Assembly 2010).

IDPs are, “essentially, ‘internal refugees’, people who would be considered

refugees were they to cross an international border” (Mooney 2003, p. 159).

There are many reasons why IDPs remain in their country and they vary from

situation to situation and from person to person. In conflict situations, for example,

displaced persons may be unable to reach the border safely. Sometimes IDPs cannot

leave their country because they have no transport. Geographical obstacles, such as

mountains or rivers, and factors such as age, disability and health may stand in

their way.

IDPs may have their freedom of movement denied by their own government or

face restrictions on their right to asylum from foreign governments. This was the

case with Turkey when the Iraqi Kurds fled from the repression in Iraq in 1991.

Ten years later, in the wake of the 11 September 2001 terrorist attacks on the

United States, while the Taliban were preventing Afghans from moving freely

within their country, neighbouring countries were closing their borders. As a result,

in neither case did the mass refugee flows that were anticipated materialise.

However, unlike the refugee population, which has an established system of inter-

national protection and assistance, people who are displaced within their national

borders remain under domestic jurisdiction and state sovereignty, and the inter-

national community does not have the necessary legal or institutional grounds to

come to their aid (Mooney 2003, 2005; Puong 2004).

According to the Internal Displacement Monitoring Centre (IDMC) operated by

the Norwegian Refugee Council (NRC), at the end of 2010 the number of people

displaced from their homes because of armed conflict, generalised violence or

human rights violations was 27.5 million (IDMC 2010, pp. 8–9). This figure

represented an increase of almost one million by comparison with the estimates

for 2007 and 2008. Over half of IDPs are located in five countries: Sudan, Colom-

bia, Iraq, the Democratic Republic of Congo and Somalia. The region with the most

displaced persons is Africa, with 11.1 million, or 40 % of the world’s IDPs. Around
2.4 million people remain displaced in Europe, most of them having fled their

homes over 15 years ago as a consequence of armed conflict, violence and human

rights violations in Turkey, the Balkans and the Caucasus.

The rights-based approach to protection recognises the particular protection

needs of specific groups of people, such as IDPs using a rights approach, the

Guiding Principles on Internal Displacement have created a single, comprehensive

protection framework which, by linking to the different provisions of humanitarian,
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human rights and refugee law, determines how IDPs should be protected at every

stage of their displacement. They protect them from arbitrary displacement, deter-

mine the grounds on which they should be protected and helped and establish

guarantees for their safe return, resettlement and reintegration (Kälin 2008;

Puong 2004, pp. 39–74). From the framework established by the Guidelines,

three fundamental and interdependent areas for protecting the rights of displaced

persons can be inferred as being crucial for peace building: prevention of displace-

ment; effective reparation for the victims of displacement; and their integration into

society.

The protection of IDPs ultimately means ensuring that they can resume a normal

life as a result of having secured a lasting solution (IASC 2010, p. 5). Lasting

solutions are understood to mean achieving the voluntary, safe and dignified return

of the internally displaced to their homes or place of habitual residence, or their

sustainable integration in the place where they had sought refuge (local integration)

or in another part of the country. According to the Framework on Durable Solutions
for Internally Displaced Persons, IDPs achieve a lasting solution when they no

longer require specific assistance or have protection needs related to their displace-

ment and can enjoy their human rights without suffering discrimination because of

it. Those rights include the right to security, property, housing, education, health

and a livelihood. It is possible that they will have to assert their rights to reparation,

justice, the truth and the rectification of earlier injustices by resorting to transitional

justice or other appropriate measures. The search for lasting solutions for IDPs

should be seen as a gradual and often prolonged process, a complex one which

addresses any difficulties that may arise with regard to human rights, humanitarian,

development, reconstruction and peacebuilding issues.

Despite their existence being acknowledged in virtually all transition and post-

conflict situations, IDPs are the forgotten and marginalised ones in peacebuilding

processes. Although there have been some normative and conceptual advances with

regard to finding durable solutions (IASC 2010) the fact that at least 40 countries

have people living in situations of protracted displacement suggests that no actual

progress has been made and that these people are living in marginalised conditions.

However, unresolved displacement problems can cause instability and thus jeopar-

dise peace processes as well as peacebuilding efforts.

Peacebuilding is supposedly intended to address the particular needs of societies

that are emerging or have emerged from conflict. Nevertheless, in peace operations

and conflict zones in general following the end of the Cold War, the focus of what

has been called “liberal peace” has not been local actors and communities or, of

course, the most marginalised groups such as IDPs.6 Critical peace research studies

6 The liberal peace consensus is characterised by the widespread belief among political leaders and

“peacebuilders” that the promotion of democracy, the market economy and the raft of institutions

associated with the modern state are the motor for peace building. This refers to a combination of

theory and policy. Underlying the liberal peace consensus is a liberal peace idea. The idea that

certain kinds of state, those with a liberal constitution based on liberal democracy and a market

economy, tend to be more peaceful.
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have shown that liberal peace has been directed at states, elites, international actors,

security issues, liberal institutions and laws (Newman et al. 2009).

The few studies that have looked at the involvement of IDPs in peace processes

and peacebuilding have found that the internally displaced are not usually

consulted. Their particular circumstances are often overlooked in the language of

peace accords, and they are often forgotten or marginalised in peacebuilding

initiatives (Koser 2007). At best they are only recognised rhetorically. People

become the “means” to political stability as opposed to being the “end” of

peacebuilding (Conteh-Morgan 2005). Human security has been relegated to a

secondary role.

The Report of the United Nations Secretary-General on peacebuilding in the

immediate aftermath of conflict recognises that, in too many cases, the international

community has failed to catalyse a response that offers immediate, tangible results.

Capacities and resources have been insufficient to meet demands on the ground in

several recurring areas where international assistance is frequently requested as a

priority in the immediate aftermath of conflict like “the support to the provision of

basic services, such as water and sanitation, health and primary education, and

support to the safe and sustainable return and reintegration of internally displaced

persons and refugees” (UNGA Security Council 2009).

Protracted displacement is often the result of “political indifference on the part

of national authorities, development actors and donors” (UNGA 2010, para. 78). In

many cases, the internally displaced, after having received generous humanitarian

assistance during the worst moments of the crisis, are forgotten once the armed

violence ends. With no help to rebuild their lives, IDPs enter into a vicious circle of

aid dependency and protracted displacement. They are also often encouraged or

forced to return to their places of origin before it is safe or sustainable for them to do

so. Although both options, return or reintegration, are equally valid, most agencies

focus on return, often against the will of those concerned, because it is the option for

which they have had the most operational experience and the one generally

preferred by governments (IDMC 2011, p. 47).

As part of the humanitarian response, the role of the Early Recovery Cluster/

Network is widely recognised as setting the foundations for future efforts “by

protecting and investing in people’s livelihoods and developing the capacity of

community leaders, civil society organisations and local government in pockets of

peace” (United Nations General Assembly Security Council 2009, para. 47). It is

during transition when outside aid is most crucial for creating the conditions

required for ensuring political stability, security, justice and social equality,

in other words, the foundations of peacebuilding. Early recuperation activities,

for their part, aim to build on humanitarian assistance, support spontaneous commu-

nity recovery initiatives and lay the foundations for longer-term recovery (Bailey

et al. 2009). The lack of assistance for transition situations and recuperation

activities is therefore particularly worrying.
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3.6 Final Observations

This chapter has sought to stress the potential of humanitarian action for peace-

building, starting from the common goal of achieving human security and fulfilling

the protection agenda. Incorporating protection as one of the pillars of humanitarian

action means that humanitarian work should focus on those most at risk, for

example, IDPs. Protection ultimately involves fully realising human rights and,

therefore, people’s rights to a just and sustainable peace. However, despite inter-

national recognition of the problem of protecting the civilian population in conflict

and post-conflict situations and that the normative changes that have taken place in

the system of sovereignty and non-intervention have created new opportunities for

international action, the protection of people is still not a priority for peacebuilding.

As well as showing that in practice humanitarian responses are still not linked with

a recuperation process that allows the foundations of sustainable peace to be set, the

case of IDPs is a clear example that people, or human security, are not a priority for

peacebuilding processes.

The tendency over the past 10 years to instrumentalise humanitarian action in

places such as Iraq, Afghanistan, Colombia and Haiti has linked humanitarian

action to peacebuilding not in the interest of human security but of stabilisation

and the containment of what are deemed to be threats to international security from

weak or fragile states. As pointed out in many reports, since 9/11 certain trends have

emerged resulting in civilians being even more vulnerable than they were before:

direct attacks on civilians are continuing in most conflicts and the military oper-

ations to stabilise Iraq and Afghanistan7 have had an enormous negative impact on

civilians. This has resulted in a shrinking of humanitarian space: humanitarian

actors are less able to reach the populations affected and vulnerable groups have

less access to assistance and protection. Military personnel are increasingly

involved in humanitarian action, thereby compromising its principles and aims.

At the same time, recognition that comprehensive, integrated approaches need to

be developed to find stable and lasting solutions to crises and conflicts and concern

that humanitarian action may be hijacked for political and security objectives raises

tensions and dilemmas that are difficult to resolve. One of the crucial components of

humanitarian action is its apolitical nature, in the sense that it is supposed to be

outside of politics and its aims. Humanitarian action therefore needs a humanitarian
space to ensure access to vulnerable populations, based on respect for the principles
of the neutrality, impartiality, humanity and independence of humanitarian action.

Respect for independence refers, in particular, to the need for humanitarian objec-

tives to be separate from political and other objectives, and serves to ensure that the

purpose of humanitarian aid is only ever to alleviate and prevent the suffering of the

victims of humanitarian catastrophes. However, although humanitarian action is

based on these principles, the humanitarian agenda is not apolitical. Humanitarian

7 See the joint briefing sent by 29 NGOs working in Afghanistan to the Heads of State and

Government gathered at the NATO summit in Lisbon in November 2010.
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actors do not do their work in a political vacuum but in politically complex settings.

Incorporating a rights approach into humanitarian action means that it inevitably

becomes politicised to some degree (Hughes et al. 2005). Humanitarian actors have

to assume that they form part of, and are participating in, the power relations

dynamic and recognise that the objective shared with the peacebuilding agenda is

human security if they genuinely want people to be protected. As long as humani-

tarian agencies at both the organisational and individual level fail to come to terms

with this “politicisation”, their ability to respond to attempts at instrumentalisation

and their contribution to peacebuilding will continue to be very limited.
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Chapter 4

Post-Conflict Reconciliation:

A Humanitarian Myth?

Valérie Rosoux

4.1 Introduction

Over the last 15 years, research was carried out on memory and conflict resolution

in a variety of contexts in Europe, the Balkans, and the Great Lakes Region of

Africa. This research has emphasized the existence of two contrasting and even

contradictory attitudes regarding reconciliation. On the one hand, official represen-

tatives steadily call for reconciliation before, during, or after conflicts. Similarly,

NGO workers in the field of conflict resolution often consider reconciliation

as the ultimate achievement while more and more scholars determine reconciliation

to be “probably the most important condition” for maintaining a stable peace

(Bar-Siman-Tov 2000, p. 237). Thus, official representatives, practitioners and

scholars often present reconciliation as both possible and essential to promote

post-conflict stability. On the other hand, in the immediate aftermath of a violent

conflict, victims or their relatives largely distrust the notion of reconciliation. Many

of them feel animosity and bitterness towards what they perceive as an “indecent”

injunction (Brudholm and Rosoux 2013) to reconcile with their enemies. Rather

than seeing it as a strategy to move forward, reconciliation is perceived as a mere

rhetoric that diminishes the sufferings endured in the past.

The gap between these two attitudes is the origin of the key question this paper

seeks to address: how can we understand that the same notion of reconciliation is

often presented as a panacea by policymakers, practitioners and scholars while it is

much of the time stigmatized and rejected on the ground? The main hypothesis

underlying the analysis is that both attitudes need to be taken seriously into account
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to determine the scope and, above all, the limits of reconciliation as an effective

peace-building process.

The aim of the paper is neither to adopt a cynical position that would categori-

cally belittle efforts in favour of a rapprochement between former adversaries, nor

to consider reconciliation as the medicine to be systematically prescribed for

‘healing’ individual and social wounds after a conflict. The purpose is to question

reconciliation as an agreed upon norm of conflict resolution. It is to problematize a

notion that is too often taken for granted and to contribute to the understanding of

the dynamics that take place between former enemies, and between various groups

of actors on each side (be they survivors, policy-makers, perpetrators or outsiders

such as international donors, practitioners, diplomats and scholars). To understand

these dynamics, it seems fundamental to question the normative frame of reconcili-

ation after wars and mass atrocities. Is reconciliation per se indeed a natural,

legitimate and highly desirable purpose? Is it an ethical demand and unequivocal

goal to be pursued whatever the circumstances?

Beyond a theoretical interest, this question has a direct impact for practitioners; a

better understanding of the issue is actually a sine qua non condition for more

efficient interventions. From that perspective, the issue is a crucial policy question

everywhere and at all levels. Calling for reconciliation whatever the circumstances,

particularly when the concept is poorly defined, can be futile or even

counterproductive.

In terms of methodology, the analysis is largely devoted to the Rwandan case

since this case illustrates a general problem that is raised in other parts of the world

of how to promote coexistence after crimes “that one can neither punish, nor

forgive” (Arendt 1961, p. 307). Two main kinds of data are combined to dissect

the attempts of rapprochement between the Rwandan national components. First, a

systematic corpus of official speeches allows for a description of the evolution of

the Rwandan authorities since the end of the hostilities. Second, a comprehensive

gathering of narratives depicts the reactions of specific individuals directly affected

by a violent past.

The paper is divided into three parts. The first emphasizes the major conceptions

of reconciliation as a peace-building process. The second stresses the attitude of the

reconciliation advocates in Rwanda. Beside the official authorities, most peace

builders called for reconciliation and forgiveness. The third and final part serves

as a reminder that some survivors decided to resist this call for reconciliation. By

attending to their voices, this article attempts to challenge reconciliation rhetoric,

given—and often stereotypical—conceptions of unforgiving victims. In doing so, it

does not pretend to represent ‘the victims’ as a general category, but rather to

illustrate the possibility of an often-neglected normative stance.
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4.2 Three Major Pieces of the Puzzle

A certain conceptual vagueness forces us to raise a basic question to avoid any

confusion: what are we talking about when we talk about reconciliation? Beyond

the flourishing and sometimes competing theoretical classifications, three main

approaches to political reconciliation can be distinguished: structural, psycho-

social and spiritual. However, this concept is so rich that any classification system

could be easily challenged.1 Since the aim of this chapter is not to settle the issue

from a theoretical point of view we will not get involved in an academic debate

about labels and categorizations.

The first approach prioritizes security, economic interdependence and political

cooperation between parties (Kacowicz et al. 2000). The second underlines the

cognitive and emotional aspects of the process of rapprochement between former

adversaries (Bar-Siman-Tov 2004). The third accentuates a process of collective

healing based on the rehabilitation of both victims and offenders (Tutu 1999).

In short, the structural approach generally deals with the interests and the issues at

stake, whereas the two others concentrate on the relationships between the parties.

4.2.1 Structures and Institutions

After the cessation of violent acts, parties in conflict can establish mutually

accepted structural and institutional mechanisms to reduce the general perception

of threat and to resolve any possible and critical disagreement. When the former

belligerents live in different states, these mechanisms can take the form of

confidence-building measures like exchanging representatives in various political,

economic, and cultural spheres; maintaining formal and regular channels of communi-

cation and consultation between public officials; developing joint institutions and

organizations to stimulate economic and political interdependence; and reducing

tensions by disarmament, demobilization of military forces and the demilitarization

of territories. The Franco-German case illustrates the effectiveness of such structural

measures. Six years after the end of World War II, an economic union for coal and

steel production was created; in 1963, Charles de Gaulle and Konrad Adenauer signed

the Élysée Treaty which institutionalized regular meetings between foreign, defence

and education ministers; in 1988, the Franco-German Council was established and in

1995, joint military units were formed (Ackermann 1994). When adversaries live

1Gardner-Feldman (1999) distinguishes philosophical-emotional and practical-material compo-

nents of reconciliation. In the same line, Long and Brecke (2003) analyse two main models of

reconciliation: a signalling model and a forgiveness model. Hermann (2004) discerns cognitive,

emotional-spiritual and procedural aspects of reconciliation. Nadler (2002) puts an emphasis on

socio-emotional and instrumental reconciliation. Schaap (2005) emphasizes restorative and polit-

ical reconciliation approaches. Galtung (2001) refers to no less than 12 different conceptions of

reconciliation.
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together in one single state, structural measures mainly concern institutional reforms.

Their purpose is to integrate all the groups in a democratic system, restore human and

civil rights and favour a fair redistribution of wealth. The negotiations that made the

South African transition possible exemplify the complexity of this process.

4.2.2 Relationships

Although some structural changes can be implemented relatively quickly after the

end of a conflict, the transformation of relationships does not occur in the same way.

Many studies are dedicated to this slow and arduous process between former

belligerents or between victims and perpetrators. They are often interconnected

but their vision of the transformation process is diverging. Cognitive and psycho-

social approaches analyse what they call a “deep change” in the public’s psycho-
logical repertoire. This evolution results from a reciprocal process of adjustments of

beliefs, attitudes, motivations and emotions shared by the majority of society

members (Bar-Tal and Bennink 2004, p. 17; Stover and Weinstein 2004, p. 202).

From that perspective, the goal pursued by the reconciliation process is to forge a

new relationship between the parties.

By contrast, the so-called spiritual approaches attempt to understand how parties

can restore a broken harmonious relationship between the parties. They go a step

further by asserting that reconciliation attempts should lead to forgiveness for the

adversary’s misdeeds (Shriver 1995; Lederach 1998; Staub 2000; Philpott 2006).

The reference to the “spirit of reconciliation”2 is not only made by theologians and

scholars, but also by policy-makers. German Foreign Minister, Guido Westerwelle,

for instance frequently mentioned this “spirit” as being at the origin of the mutual

trust, which made European integration possible (Pristina, August 27, 2010; Zagreb,

August 25, 2010; Berlin, October 29, 2010). Former Australian Prime minister,

Kevin Rudd, went even further in emphasizing the “sacrament of reconciliation”

(Sydney, February 11, 2011). Figure 4.1 presents the three main approaches to

political reconciliation, the focus of each approach and their ultimate aim.

Facing this plurality of interpretations of reconciliation, two main strategies can

be adopted. The first consists in combining them in order to encompass the whole

picture of reconciliation efforts. This attitude makes sense particularly if one

realizes that each of these conceptions focuses on a specific piece of the puzzle to

be understood. Accordingly, the approaches can be conceived as successive stages

of a long-term process. It can indeed be argued that in some specific cases, the

rapprochement that took place between former adversaries started by a pragmatic

deal between parties, leading to common projects and institutions; that these

confidence-building measures created conditions for a progressive transformation

2Herman Van Rompuy, 1 July 2013, Zagreb.
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of relationships; and, lastly, that this process impacted every single individual

affected by the violence in one way or another (Fig. 4.2).

Framing reconciliation in terms of a timeline is illuminating. However, it rapidly

reaches its limits when it is used in a prescriptive way. On the ground, practitioners

involved in conflict transformation face major difficulties if they present reconcili-

ation as a “kit for stabilizing peace” (Rosoux 2014). Indeed, how can strict sequenc-

ing be pertinent when the phenomenon actually requires a simultaneous change at

different levels?

The second way to consider the approaches to reconciliation is to contrast them

and to question their respective premises. Does a rapprochement between former

adversaries depend more on institutional, psycho-social or spiritual changes? Is

each of the approaches totally relevant to the field of international and/or inter-

community relations? The advocates of a realist stance denounce the risk of

sentimentalizing and depoliticizing the processes, while others claim that a sub-

stantial change cannot be imagined in emphasizing only institutional and legal

instruments. This debate can be illustrated by the following spectrum between a

minimalist conception, according to which reconciliation can actually be synony-

mous with conflict management, and a maximalist conception, which would sup-

port the idea of reconciliation as a transcendent process (Fig. 4.3).

Structural approaches Psycho-social approaches Spiritual approaches

Dealing with the issues and
the interests at stake 

Dealing with the relationships between parties

Political, economic and 
cultural mechanisms to permit 

coexistence

Forging a new relationship  
between parties:

Change of beliefs, 
attitudes, motivations and 

emotions

Restoring a broken 
harmonious relationship 

between parties:

Collective Healing and 
Forgiveness

Fig. 4.1 Approaches to political reconciliation

Conflict 
and/or 
mass 

atrocities

End of the 
hostilities

Reconciliation 
as a political 

process

Reconciliation 
as a 

sociological 
process

Reconciliation 
as a spiritual 

process

Fig. 4.2 Timeline of reconciliation

4 Post-Conflict Reconciliation: A Humanitarian Myth? 51



If we keep this spectrum in mind, at least three distinct goals can be emphasized:

coexistence, respect and harmony. Some peace builders conceive their objective in

terms of coexistence between parties. Their aim is that former enemies live together

non-violently, even though they still hate each other. The progress lies in the ability

of the parties to comply with the law instead of killing each other. From that

viewpoint, they tolerate each other because they have to: they stop fighting each

other because it is in their own interests. This modus vivendi is certainly more

satisfactory than violent conflict. However, the situation remains explosive. In order

to prevent any potential recurrence of the violence, other voices consider that

parties should attempt to do more than simply coexist in respecting each other as

fellow citizens. In this view, former enemies may continue to strongly disagree and

even to be adversaries, but they should be able to enter into a give and take about

matters of public policy and progressively build on areas of common concern. This

intermediary conception is based on the perception that some mutual interests exist

and allow the parties to forge compromises. Last, more robust conceptions of

reconciliation conceive a goal in terms of mercy (rather than justice), harmony

and shared comprehensive vision (Crocker 1999). The Rwandan case presented in

the next section manifests the rapid limits, and the potential detrimental character,

of the maximalist approach in the aftermath of grave human rights violations.

4.3 Rwanda: Forgiveness as a Panacea

In Rwanda, between April and July 1994, all Tutsis, from babies to old men, were

tracked. The machete also systematically fell on those among the Hutu designated

as traitors. Within weeks, unprecedented violence was unleashed. Some Rwandans

were forced to kill their spouse or their children. Unthinkable crimes. Unspeakable

pain. The genocide was stopped at the time of the military victory of the Rwandan

Patriotic Front (RPF) on July 18, 1994. In the aftermath of genocide, three million

people were forced into exile. They fled into neighbouring Democratic Republic of

Congo where violence continues to this day. The RPF forcibly dismantled the

camps of Hutu exiles who they felt continued to pose a threat to Rwandan security.

Reports from the Commission on Human Rights of the United Nations (UN) and

international NGOs such as Human Rights Watch (HRW), the International Feder-

ation of Human Rights (IFDH) and Amnesty International (AI) reported on abuses

allegedly committed in these camps by the Rwandan Patriotic Army (RPA),

Fig. 4.3 Spectrum between minimalist and maximalist conception
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military wing of the RPF in 1994. The next year was particularly marked by the

massacre of thousands of civilians in the camp of Kibeho.

Prior to 1994, violent episodes regularly broke the peaceful coexistence of the

population. Far from being reduced to “collective murderous craze” (Sémelin 2005,

p. 248), genocide is part of a historical context that, for decades, ate away at the

thick social ties. In 1990, a civil war between government forces and the RPF broke

out, itself the remnant of killings and subsequent exile of Tutsis that has repeated

itself since independence (1959, 1963, 1965, 1966, and 1973). According to most

observers, the seeds of strife were deposited during the colonial period that priori-

tized and froze in time the socio-economic characteristics of the population into

ethnic groups, arbitrarily distinguished. The discourse made by the colonizers,

whether pro-Tutsi or pro-Hutu (particularly the case after the so-called social

revolution of 1959), gave a systematically biased and stereotypical view of

intercommunity relations.

This brief overview makes it possible to take measure of the depth of the

memories at the heart of the population. It is within this context that calls for

national reconciliation are continuing to multiply in Rwanda. Regardless of whom

the appeals are from—whether official authorities, nongovernmental organizations

(NGOs), churches or outside observers—all declare the same goal: to (re)build

links between two communities torn apart. To do so, many protagonists do not

hesitate to explicitly call for forgiveness. In doing so, they show how ambitious

their expectations are.

4.3.1 An Official Shift

In Rwanda, after the genocide, the South African case was immediately pointed to

as one of the potential models to imitate. Desmond Tutu visited the country a year

after the genocide and warned that retributive justice would lead to a vicious circle

of reprisals and counter-reprisals. He instead urged Rwandans to move restorative

justice forward (Graybill 2002). However, the Rwandan president, Paul Kagame,

responded that the severity of the crimes—the genocide of 800,000 Tutsis and

political opponents (one-tenth of the population of Rwanda) implied imperative

prosecutions. The option of a TRC was therefore rapidly dismissed. According to

Charles Murigande, the former Rwandan minister of transport and telecommuni-

cation, Rwandans did not really need truth—“We know who did what. Unlike in

South Africa where there were secret death squads – people here know what has

happened. So simply telling Rwandans the truth and then giving people amnesty –

that would not be very helpful” (quoted by Goodman 1997). Thus, Rwandan

authorities chose a different way to deal with their past. Besides the International

Criminal Tribunal for Rwanda (ICTR) established in 1994 to pursue the planners of

the genocide, they passed legislation in 1996 authorizing prosecutions in state

courts of those who had followed the orders. As Mahmood Mamdani explains:

“If South Africa exemplifies the dilemma involved in the pursuit of reconciliation
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without justice, Rwanda exemplifies the opposite: the pursuit of justice without

reconciliation” (1997). The one sentence we heard everywhere at that time was that

Rwanda had to erase the culture of impunity that lasted for too long and that was

partly at the origin of the genocide.

Yet, in 1999, a National Unity and Reconciliation Commission (NURC) was set

up with a mandate that can be summarized as ‘promoting unity and reconciliation’,
most visible through the organization of the Ingando solidarity camps for re-

integration and re-education. Six years later, the gacaca courts were installed to

prosecute and try the perpetrators of the crime of genocide and other crimes

against humanity committed between 1 October 1990 and 31 December 1994.

Originally designed for minor offences, the gacaca courts were adapted—with

limited success—to handle many thousands of genocidaires. The new gacaca
courts were based on participatory justice that uses the wisdom of respected leaders

in the community to settle disputes. The principle was to gather the protagonists of

the crime (survivors, witnesses, suspects) at the scene of the crimes and discuss

what happened, discover the truth, make a list of victims, and designate the guilty.

In this line, a discourse of reconciliation has begun to surface. The shift is such

that now every socio-political initiative is framed in terms of reconciliation. Two

major reasons can be considered to understand this complete change. First, justice

was de facto impossible—the number of people who had to be tried and sentenced

was unmanageable (the judiciary system being totally ruined after the genocide).

Second, justice was somehow embarrassing since it meant dealing with crimes

committed on each side. Without making any slippery comparison between the

genocide and what happened in the Congo after 1994, it is hard to deny the

responsibility of the Rwandan Patriotic Army regarding the massacres of civilians

that succeeded one another. When justice is seen as unrealistic and compromising,

reconciliation appears as a legitimate and consensual objective.

As a result, Paul Kagame repeatedly presented reconciliation as a fundamental

basis to rebuild the country (5 December 2006). His point went much further than

arguing in favour of a structural rapprochement between the components of his

nation. His approach to reconciliation is undeniably maximalist. At least two main

elements demonstrate it. First, the goal stressed by Paul Kagame is not simply the

coexistence of all Rwandan citizens, but rather a form of harmony within the whole
society. Second, the Rwandan president put a constant emphasis on the notion of

forgiveness. In 2002, he did not hesitate to encourage forgiveness on a national

level: “The committed sins have to be repressed and punished, but also forgiven. I

invite the perpetrators to show courage and to confess, to repent, and to ask

forgiveness” (18 June 2002), and later: “It is important that culprits confess their

crimes and ask forgiveness to victims. On the one hand, the confession appeases

their conscience, but above all these avowals comfort the survivors who can then

learn, even though it is painful, how their close relatives were killed and where their

bodies where abandoned” (quoted by Braeckman 2004, p. 417). In April 2006, at

the 12th commemoration of the Rwandan genocide, Paul Kagame emphasized

again the notion of forgiveness in underlining the need to “confront the truth, to
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tolerate and to forgive for the sake of our future, to give the Rwandans their dignity”

(7 April 2006).

Moreover, the notion of forgiveness is not only highlighted in the official

speeches made in Rwanda. It is also a core issue of many statements abroad.

Thus, in 2010, Paul Kagame addressed the Rwandan diaspora in Brussels in

defining the “new Rwanda” as a place for “debate”, “compromise” and “forgive-

ness” (4 December 2010). The idea is quite similar when the representatives of an

association called Unity Is Strength Foundation explained the necessity to “let the

world see that the country is different from what is sometimes written in the media”

(Belfior 2011). Speaking to the Press after meeting President Paul Kagame, the

Dutch director of this association said: “We have been to the north, south, east and

west of Rwanda and we have to share that special thing that this country has and

bring it across. The process of reconciliation in this country is incredible. There is

still a lot to be done, but the country is preparing itself for its future based on unity

and forgiveness, a thing that even us Europeans have failed to do. It’s difficult to tell
someone who killed your father and mother that you forgive him but this has

happened here”.3 These words summarize what we could call a moral lesson to

the entire world—and particularly to those who dare criticize the Rwandan regime.

4.3.2 The Peace Builders’ Hope

This official emphasis on reconciliation and forgiveness highly resonates with the

hope expressed by many practitioners. On the ground, several non-governmental

organizations (NGOs) organize seminars that specifically tend to lead to forgive-

ness. Four documentaries are particularly emblematic in this regard: Icyizere Hope,
As we forgive, Ingando – when enemies return, and Raindrop over Rwanda.4 These
reportages differ from each other, but they all concern the transformation of

relationships between survivors and liberated prisoners. All of them confirm in a

striking way the interviews made in Washington and in Brussels. Rather than

explaining in detail each of these documentaries, it is worth underlining the major

3 Ibidem.
4 Filmed over the course of 3 years, Icyizere Hope is a documentary by filmmaker Patrick Mureithi

about a reconciliation workshop in Rwanda that brings together ten survivors and ten perpetrators

of the 1994 genocide (2009, 1 h 35, Josiah Film). As We Forgive is the 2008 student documentary

film by Laura Waters Hinson (53 min, produced by Stephen Maceevety). The film tells the story of

two Rwandan women who come face-to-face with the neighbours who slaughtered their families

during the 1994 genocide. The documentary Ingando – when enemies return (2007, 33 min, Safari

Gaspard) tells the story of the troublesome relationship between ex-combatants and genocide

survivors. The film by Martin Bush Larsen and Jesper Houborg follows two former soldiers’ lives
in the Ingando, and gives a voice to their thoughts and dreams of a positive return. In Raindrop
over Rwanda, the American philanthropist Charles Annenberg Weingarten tours Rwanda with

host Honore Gatera to uncover the tragedy of the 1994 genocide (2010, 23 min, Annenberg

Foundation).
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common features that characterize them. Five of them constitute what is conceived

here as the reconciliation invariant elements.

a) The films’ directors and the vast majority of the interviewed practitioners share a

maximalist conception of reconciliation. In this regard at least, they seem to be in

line with the official discourse, considering that “there is no limit to reconcili-

ation” (United States Institute of Peace, Washington, 21 March 2011). The As
We Forgive Initiative is presented as an effort “to transform communities by

inspiring a grassroots movement of repentance, forgiveness, and reconciliation

nationwide”. The spiritual dimension of the initiative is explicitly mentioned.

The foundation of their work is “rooted in the Biblical values of forgiveness,

repentance, and reconciliation based on the teachings of Jesus Christ”.

According to them, “authentic transformation” in post-conflict societies can

only occur “through the radical decision to repent and forgive”.5 Beside this

initiative, numerous religious leaders recommend unconditional forgiveness.
During my interviews, a unique scenario appeared as being both the structur-

ing element and the aim of all narratives: a repentant perpetrator apologizes to a

forgiving victim. The question is not if but when. The World Vision workshops

are particularly telling as regards this scenario. Believing that reconciliation is a

“prerequisite to the development process”, World Vision supports community

initiatives that promote “community harmony”. During reconciliation work-

shops, genocide survivors, released prisoners, students or teachers are given

forums to share their stories and, as they explain, learn about “the power of

forgiveness”. Among all the stories emphasized by World Vision the story of

Alice perfectly corresponds to the invariant scenario of reconciliation.

In 1994, Alice was holding her 9-month-old baby girl, when a mob of soldiers

and interahamwe militias came and surrounded the swamp where she was

hidden. They were armed with guns and machetes. One of them took her baby

out of her hands and killed her. Then, a man named Emmanuel cut off Alice’s
hand and slashed her face. She lost consciousness and was eventually rescued by

Rwandan Patriotic Front (RPF) soldiers. Almost 20 years after the genocide,

Alice’s memories are still fresh. She has a scar on her jaw and is missing a hand.

However, with the help ofWorld Vision workshops, as it is explained, she found
the strength to forgive Emmanuel and the men who killed her baby: “In fact,

Alice lost 100 members of her extended family, and yet she forgave”. The

process is presented as almost miraculous: Emmanuel confessed, took full

responsibility for his crimes and attended one of World Vision’s workshops

where he met Alice for the first time since the attack. Alice forgave him and

they both preach reconciliation in their community. At workshops, Emmanuel

and Alice teach that “forgiveness and repentance benefit both the offender and

the victim”. The attitude of Alice is presented as absolutely fruitful since World
Vision discloses that “after forgiving Emmanuel, Alice and her husband were

5 See the website of As We Forgive.
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able to conceive again, and they now have five children”. To sum up the whole

story, it is said that Alice “survived the unthinkable, forgave her attackers, and

now works to bring peace and reconciliation to her country”.

b) The encouraged rapprochement is based on a therapeutic conception of

reconciliation. The notion of trauma is essential since all the protagonists are

described as “traumatized”: survivors of course, perpetrators—depicted as fear-

ful and ashamed, and descendants of both victims and perpetrators. In these

conditions, it does not come as a surprise that the whole society requires a form

of “authentic healing”. Therefore third parties are perceived as playing a critical

role in curing and rescuing the whole society. The documentary As we forgive
illustrates particularly well this dynamic. As the film’s director explains: “More

and more Rwandans are discovering hope through reconciliation as perpetrators

repent of their crimes and survivors find the strength to forgive. Our goal is to

play a healing part in that process”.6

One of the consequences of this view is the risk of putting victims and

perpetrators on the same level, somehow gathered under a common ‘trauma’
label. As mentioned by the voice-over of the documentary Icyizere, Hope:
“They are all more similar than different. They are all, victims and aggressors,

suffering from trauma. The most effective way to overcome their trauma is by

making an effort to forgive each other”. The argument is similar in the docu-

mentary Ingando where a former combatant confirms: “We have to forgive each

other, to forget the bad story and be focused on the future”. Thus, the whole

picture seems to be reduced to a collective healing process, no matter of the

responsibility to take on.

c) A third major element concerns the outcome of the narrative. Third parties

systematically emphasize stories that lead to a happy end. The chosen pro-

tagonists overcome a tragic reality. After an initiatory journey, those who

were almost broken stand up and move forward. The pattern is similar at the

collective level. The finality, which is pursued, is to transform a devastated

society into an energetic one. The dynamic allows the passage “from hopeless-

ness to optimism” (Steward 2009, p. 187). The metaphor of the fairy-tale is

enlightening in this regard. Interestingly far from the tragic dimension of all

post-conflict realities, the depicted horizon is wide and bright. All characters are

presented as evolving “beyond violence, beyond fear, beyond anger, beyond

vengeance”.7

In the films, this transformation is often incarnated by an enthusiastic Rwandan

pupil, born after 1994. In the documentary Ingando, for instance, the selected

Rwandan youth express their happiness to live what they call a “new national

momentum” in the history of their country. The tone is identical in the film As we
forgive, which gives the floor to an optimistic orphan of the genocide: “We are

6 See the of As We Forgive documentary film.
7 See the documentary Beyond Right and wrong: Stories of Justice and Forgiveness, The Forgive-
ness Project.

4 Post-Conflict Reconciliation: A Humanitarian Myth? 57



brothers and sisters, there is no ethnic division here. I want to build my country”.

Her testimony stresses the importance of forgiveness in presenting it as both a

trigger mechanism (“Before I forgave, I felt anger and I felt lonely”) and an

inspiring lesson (“People from other countries also need reconciliation.

Rwandans forgive each other”). According to the film director, who became the

director of the NGO As we forgive, the happy end, which is detectable in the

reportage, is currently confirmed on the ground. She indeed announces that more

than 90 % of the participants in their workshop qualify the impact of the program

as “positive and tangible” in their life (Washington, 25 May 2011). Little

explanation was given regarding the surveys that led to this impressive figure.

However, the most critical point is probably to convince the audience of the

“power of radical reconciliation”.

d) Accordingly, most projects emphasize the resilience of the Rwandan individuals—
be they survivors, ex-genocidaires or returnees. The emphasis is deliberately put

on edifying examples that the population can identify with. This dynamic is at the

core of the numerous screenings of the film As we forgive. During each presen-

tation, hundreds of genocide orphans and children of genocide survivors and

perpetrators meet to watch the movie. Zainabo explains: “As a genocide orphan,

I never thought murder could be forgiven. In the film, Chantale [survivor who

struggled hard with herself in order to forgive the killer of his father] touched my

heart and taught me forgiveness. I have decided that I, too, will forgive the person

who has killed my father” (Washington, 25 May 2011). Like Chantale in the film,

Immaculée Ilibagiza seemed like a hero. After surviving the genocide, Immaculée

left the country and went to United States. In her book Left to Tell: Discovering
God Amidst the Rwandan Holocaust, she depicts her journey to forgiveness

(Ilibagiza 2007). The promotion of her book, which became a best-seller, is telling:

“Her story of faith and forgiveness will change your life”. These words indicate
that her message is not only intended for Rwandan survivors, but also for any

potential reader.

Beyond the notion of forgiveness—which is far from being an automatic

reaction as we will see, the concept of resilience is systematically highlighted by

Western practitioners. Several survivors underline it as well. Berthe Kayitesi,

for instance, refers to Boris Cyrulnik—who popularized the notion of resilience

in France—in order to describe her fight as both a child and a head of family in

the aftermath of the genocide (Kayitesi 2009, p. 62). In narrating the tragic fate

of those who are overlooked and almost forgotten (“les oubliés des oubliés”),
Berthe refuses to be locked up by the label of victim. To overcome the weight of

a past that is more present than the present itself, she counts on education and

wants to move forward. The profile of the Rwandan singer Corneille is similar in

this regard. He was 16 years old when he witnessed the massacre of his family.

As a refugee in Germany and then in Canada, he started writing songs that repeat

that one can survive, go beyond the worst situation and still be happy.

Let us add that the accentuation of a much needed resilience confirms the

official discourse on both sides of the Atlantic. In Rwanda, almost every single

speech pronounced by Paul Kagame underlines the resilience of the Rwandan
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population.8 The recurrence of the term is similarly striking in Barack Obama’s
speeches.9

e) A last feature is essential to understand the approach adopted by third parties

involved in post-conflict situations: the direct link between the program of

reconciliation which is advocated on the ground and the personal life of practi-

tioners who we met. Most of them spontaneously evoked the “crucial” dimen-

sion of reconciliation in their own life.10 Likewise, Laura Waters, director of the

documentary film As we forgive, explained that forgiveness was “decisive” in

her private life (see Oppenheim 2008). The passage from the individual level

(her own experience) to the collective level (the post-genocide context) is

audacious. One can indeed wonder to what extent the fact that Laura Waters

saved her couple thanks to her ability to forgive her fiancé can enlighten the way

to deal with genocide.

The link between private life and national reconciliation is also apparent in the

messages intended for the international audience—and not only the local one in

Rwanda. The trailers of the selected documentary films are emblematic in this

regard. If we take the example of As we forgive, the link is explicitly made. The

final sequence is made of a succession of stunning images on the pattern of a

thriller. Reaching its highest point, the suspense led to the crucial question:

“Could you forgive?”

4.4 Transgression of the Norm

In Rwanda, the attitude of many survivors arouses admiration and even sometimes

fascination. Those who stand up and move forward are qualified as “exemplary”.

On the international scene, this posture is unanimously celebrated. CNN reportages,

International Awards and Doctorates Honoris Causa all over the world reward those

who demonstrate that one can survive in a constructive and dignified way despite

the most horrendous adversity.11 However, it is worth thinking about the ultimate

8 In 2012 only, see the speeches made on 7 February, 30March, 9 and 13 April, 16 May, 3 et 9 July.

See the website http://www.presidency.gov.rw/, accessed 6 October 2014. The notion of resilience

has also been chosen to celebrate the 50th anniversary of the independence of Rwanda. See in this

regard the event “A journey of Resilience” organized on 30 June 2012 the Embassy of Rwanda in

Washington.
9 In 2012, see among others the speeches pronounced on 31 January, 1st and 21 May, 13 June,

31 August, 3 and 11 September.
10 Interviews made in Washington between February and June 2011.
11 See, for instance, the radio series produced by the Belgian NGO RCN—Justice et démocratie,

“Si c’est l�a, c’est ici”, the impressive number of prizes won by the documentary film As we forgive
or even the TV success of Immaculée Ilibagiza on CNN and CBS. The development of a real

market in this field is also significant. See, for instance, the possibility to buy the ‘As we forgive
movie event kit’ or the ‘4give T-shirt’ (during the screenings of the film and on line), the

possibility to register for a conference, a retreat or even a pilgrimage (in Kibeho in Rwanda or
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consequences of this phenomenon. What does happen when the unanimously

honoured scenario is not only an inspiring example but becomes a model to

which all protagonists have to correspond? What if this model is perceived as the
panacea to be applied in any circumstance? In other words, how can people resist

this norm? There is much at stake. In stigmatizing—even implicitly—the victims

who don’t fit the reconciliation heroes’ ideal, peace builders mean that some victims

are desirable and some not. The good ones are forgiving and resilient ones, while

the bad ones wrestle with their resentments.

This perspective forces us to take a closer look at some of the voices of resistance,

Esther Mujawayo’s in particular.12 Born in Rwanda in 1958, she is a sociologist and
a psychotherapist. In 1994, she lost hundreds of relatives—including her mother,

father and husband—during the genocide. She now lives in Düsseldorf, Germany,

and works in the field of trauma therapy with refugees. She wrote about her

experience in two books entitled Survivantes (2004) and La fleur de Stéphanie
(2006). What one finds in these writings is not the often-praised voice of the

forgiving and conciliatory victim. To the contrary, even thoughMujawayo endorses

a gradual rapprochement between Rwandans in the long run, she clearly expresses

her refusal to forgive, and talks of the inclination to forgive as a temptation.

More than that, she talks about the interest in post-atrocity forgiveness as an

“obsession”—not on behalf of the survivors, but on behalf of the authorities,

NGOs, and other agents of reconciliation (Mujawayo and Belhaddad 2006,

pp. 17 and 127). What accounts for such “negative” attitudes to the advocacy of

forgiveness? Of course, a comprehensive exploration is impossible here, but focus-

ing on three different and partly successive reactions depicted by most of the

Rwandan survivors will to some extent illuminate what lies behind this kind of

resistance. The first is summarized by a single word: silence. The second is a strong

refusal to forgive. The third, more global, one is a distancing from any ‘politics of
reconciliation’. Each of these reactions indicates the limits of a reconciliation that

would be presented as a miraculous formula.

4.4.1 Silence

Although questions of forgiveness loom large in current discourse on reconcili-

ation, the issues faced most urgently by genocide survivors do not always or

necessarily involve either forgiveness, anger, or its overcoming. Instead, the

response to past atrocity can engage deep sadness, fear, loss of trust and hope,

and other emotions that might lead to silence rather than to calls for justice and

accountability. In her first book, Esther Mujawayo depicts the initial reaction of

in Banneux in Belgium) with Immaculée Ilibagiza. In 2012, the fees to participate in the Kibeho’s
trip were 2,950$ (the price of the flight being not included). See http://www.immaculee.com,

accessed 6 October 2014.
12 This part of the chapter is based on a research carried out with Brudholm and Rosoux.
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most of the survivors after the genocide: “No one. . . explicitly asked us to be quiet,
[but] we have immediately felt that we had to [be]” (Mujawayo and Belhaddad

2004, p. 20).

The sheer difficulty of finding proper words, as well as listeners, is not the only

reason for this first reaction. Many survivors decided to be silent because they felt

guilty, ashamed, or afraid. The paradoxical guilt experienced by many of the other

survivors around Esther Mujawayo resulted from the fact that they—and not the

others—survived, that they could not save their loved ones, or that they could not

find their loved ones’ bones. As for the shame, this feeling is often linked with the

violence, especially sexual violence that they suffered. Even though 80 % of the

women who survived were raped, the reality of this specific violence is still a taboo

(Mujawayo and Belhaddad 2004, p. 196). According to the representatives of the

Association Avega (Association of the Widows of the Genocide), “[T]he rape, you

bear it silently, in such a shame that no one could even imagine. But you, you

always feel like a stink inside your body and a grime that itches your skin”

(Mujawayo and Belhaddad 2004, p. 201). This shame and constant humiliation—

reinforced by the stigmatization of any one Tutsi, systematically identified with a

cockroach during the genocide—are so deep that the roles seem reversed: “The

survivor is ashamed to meet the killer of his close relatives; he [the survivor] is the

one who is afraid, who feels humiliated to see the perpetrator walking like that. He

feels so guilty” (Mukayiranga 2004, p. 783).

This sense of the survivor’s guilt and shame can be associated with another cruel

inversion of the roles during the genocide—when the victims themselves asked for

forgiveness from their perpetrators. Several witnesses explained that, in front of the

Interahamwe, victims were indeed asking for forgiveness in order not to be tortured

for too long (Hatzfeld 2007, pp. 135–137). The fear expressed by the survivors can

be explained by various elements: angst about not being believed, anxiety in front

of recently liberated perpetrators, and a general feeling that they would be bothering

everybody. With the ‘un-listenable’mingling with the unspeakable, both tendencies

imply a loss of confidence in the world and the loss of any sense of personal safety.

Facing these extreme difficulties, the Rwandan victims have to make an immense

effort to testify in front of a sometimes-hostile gathering, to express publicly tragic

facts (above all sexual violence), to denounce neighbours, or even members of their

own family. As Mujawayo noticed, in these circumstances forgiveness is not the

primary concern of the survivor (Mujawayo and Belhaddad 2006, p. 127).

Arguably, this kind of ‘distancing’ from the entire issue of forgiveness is not an

example of resistance to forgiveness in the sense of active and focused opposition.

But the situation is prone to feed into a kind of loathing and disdain that is as

significant as the more-explicit forms of opposition. Consider for example this

remark by Innocent Rwililiza, as quoted in one of Jean Hatzfeld’s books on post-

genocide Rwanda: “Actually, who is speaking about forgiveness? Tutsis, Hutus,

liberated prisoners, their families? None of them, it is the humanitarian organiza-

tions. They import forgiveness in Rwanda, and they wrap it in dollars to convince

us. There is a Forgiveness Plan as there is an Aids Plan, with meetings of popular-

ization, posters, little local presidents, very polite Whites in cross-country and turbo
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vehicles. . . .We, we speak about forgiveness to be well considered and because

subsidies can be lucrative. But in our intimate talks, the word ‘forgiveness’ is

strange, I mean constraining (Hatzfeld 2007, p. 25).

4.4.2 Clear Refusal to Forgive

Beyond this first reaction, Mujawayo insists on her resistance to any kind of

forgiveness toward perpetrators. She says, “the more I think about that, the more

I ignore what forgiving means, except this mini-settlement that I make with myself

to hold out[] for a pretended moral appeasement, to ‘win’ against hatred. . . . Today,
as the years go, I accept better, I finally accept that, no, I will not forgive”

(Mujawayo and Belhaddad 2006, p. 126). This position relies on two main reasons:

on the one hand, the lack of energy to adopt an empathetic view of perpetrators,

and, on the other, a deep discontent with what might be called a “cheap” repentance.

Speaking about the killers, Mujawayo explains that empathy must follow a return of

her energy: “I don’t want to understand them, at least, not yet. I want to proceed step

by step: within ten years maybe. I don’t want to understand. . . . I say to myself that

some people are paid for that, for understanding the killers—politicians, humani-

tarian staff, right-thinking people. . . . all those whose work is to get into contact

with criminals. Myself, I don’t need that. I don’t want to understand them and I

don’t want to excuse them. They did it. . . . and I want them to pay for that and not to

sleep soundly” (Mujawayo and Belhaddad 2004, p. 87).

This refusal to understand the ‘other’ to some extent results from the immense

fatigue felt by survivors who have so many other priorities in the current Rwandan

context. Before thinking about the potential scope of empathy, Mujawayo wants

“some bread for those who survived” (Mujawayo and Belhaddad 2006, p. 189).

However, apart from the inappropriate character of any “duty to understand”, she

does not deny the humanity of each Rwandan, including perpetrators: “Yes, there is

a human touch in each of us, and therefore in each of them, and who knows what we

could have done in their place” (Mujawayo and Belhaddad 2004, p. 120).

Mujawayo’s attitude seems to be characterized by a constant effort to take into

consideration the ambivalence and complexity of the situation. Underlining the

loneliness that goes with the experience of victims, she does not expect any kind of

revenge in order to appease this feeling. Nonetheless, she maintains that victims

have the right not to be above resentment. Being a psychotherapist, she does not feel

any guilt when she faces her own resentment. Taking lucid account of the limits of

her powers, she knows and she accepts that, for most survivors, full empathy would

be unattainable and even counterproductive.

The second reason for survivors’ resistance to forgiveness is that forgiveness

does not make sense when perpetrators do not express any remorse. According to

Mujawayo, “most of the killers do not ask forgiveness, they say sorry. Or they ask it

with the certainty that this request inherently merits a positive answer” (2006,

p. 125). To her, the notion of forgiveness is not the same for the killer and the
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survivor. For the perpetrator, it represents a potential reduction of sentence,

whereas for the victim it appears either as something beyond reach or as a sacrifice.

Against this background, Mujawayo wonders, “To forgive whom in fact? The one

who writes you his letter of repentance?” This question denounces the quasi-

administrative letters written by perpetrators in order to be liberated as soon as

possible. To Mujawayo, these documents at best mimic a true acknowledgment of

responsibility and a genuine address to the survivors. In La Fleur de Stéphanie, she
gives an example of the hundreds of similar letters sent to survivors:

Musange, province of Gitarama

Object: [T]o ask forgiveness [of] Nyirakanyana Madalina’s family

“I, N.V., son of K., I am writing to Nyirakanyana Madalina’s family, asking them

forgiveness because I was one member of the group that took her from M.P.’s house

(a neighbour). . . . This group was directed by M.F. . . . [a list of 11 members follows].

These are those with whom we took her together to the river Nyabarongo but I, at that

moment, I stopped on the riverside. Then, I ask you, the members of Nyirakanyana’s
family, forgiveness; to the State, I also ask to forgive me, to God too I ask forgiveness, and

I hope that you will forgive me as well. Peace of God with you”.

[Following is a signature, a name, and fingerprints.] A last sentence specifies: “This

letter is notified to the gacaca coordinator of M Muhanga.” (Mujawayo and Belhaddad

2004, pp. 128–129).

To Mujawayo, this kind of statement, always identical (same phrases, same

structure) is almost indecent because it does not express any regret or any personal

responsibility: everyone is hiding his own behaviour behind “the group as such”

(Mujawayo and Belhaddad 2004, p. 127). Many survivors confirm that not a single

prisoner came and expressed remorse for what he did. In some cases, prisoners

decided to confess their crimes, but they did it in a mechanical way, and even

required the victims’ forgiveness—most often taken for granted. There are pres-

sures in favour of forgiveness all around (from official authorities, churches,

and NGOs); survivors discredit mainly what they consider as only pretence of

forgiveness.

The absence of authenticity is apparent in many gestures leading theoretically to

forgiveness: “Humanitarian organizations. . . . spend millions of dollars in order to

make us forgiv[e] and bind each other by friendship. But survivors do not want to

bargain their word against little compensations” (Hatzfeld 2007, p. 101). This

account likewise illustrated the hollowness of the victim’s forgiveness in response

to the hollowness of the perpetrator’s request for the same: “Two people came at

home to ask me for forgiveness. They did not come willingly, but in order to avoid

the prison. It is difficult to explain to a father how one has cut his daughter or for the

father to ask these people how they have cut her. Then, we did not say anything but

polite phrases. . . . To listen to them or not to listen to them was the same[.]

I listened to them in order [for] them to go away quicker[,] letting me alone with

my grief. When they left, the persons added that they had been kind with me since

they missed me in the marshes. Me, I pretended to thank them” (Hatzfeld 2007, p. 104).
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This strategy, used largely by criminals to avoid too many years in prison,

creates an overwhelming sense of injustice in the victims. In some cases, as the

former prisoner Elie Mizinge explains, perpetrators even regret not having “finished

their job. They blame themselves for negligence, more than for spitefulness. . . .

Waiting to start again” (Hatzfeld 2003, p. 198). However, the external pressure is

perceived as so intense that some survivors tend to internalize a certain obligation to

forgive. As another victim said to her former perpetrator, “The government forgave

you and I cannot refuse it to you” (Penal Reform International 2005). Similarly,

several other survivors explain that they agreed to forgive because the “power”—

the State or the Church—asked them to do so (Hatzfeld 2007, p. 19).

4.4.3 A Global Distance from Any ‘Politics of Reconciliation’

In Rwanda, as well as in other places, like South Africa, forgiveness has been

publicly encouraged as the only, or at least as the most important, condition for

reconciliation. Unsurprisingly, the resistance of many victims to public pleas for

forgiveness can seep into a more general animosity against the process of reconcili-

ation. Many survivors denounce the so-called “politics” or “ideology” of reconcili-

ation: “Reconciliation. This word became unbearable to me and to most of the

survivors who[m] I know. To me, it is even perfectly indecent after a genocide . . . .

“To reconcile,” as it is written in the dictionary, consists in making people at odds

agree again. . . . Do I have to consider that what happened in Rwanda between April

and July 1994 is the product of a dispute, a quarrel, a disagreement[,] and therefore

that it would not be understandable not to reconcile? Do the people who use this

word all the time realize that its meaning is fundamentally simplistic?” (quoted by

Braeckman 2004).

Moreover, the public advocacy of forgiveness and reconciliation is permeated

with promises of healing, peace, and harmony. At this juncture, forgiveness and

reconciliation can take on the quality of a temptation, a lure of redemption. The

words of Mujawayo on this point are univocal: “I really hope that I will not give in

to in the “national reconciliation” camp. . . . To have a grudge against somebody

requires an important mental resistance: you are thinking about it all the time and

this feeling consumes you so much that, just to appease it a little bit, you sometimes

find yourself having the temptation to forgive. If, furthermore, governmental

politics presents forgiveness as a national priority. . . , I do fear the easiness of

such project: all of us would be beautiful, we would finally have become nice,

everything would be well cleaned and then, that would start again! But what would

start again in fact?” (Mujawayo and Belhaddad 2006, p. 17).

Beyond this general resistance to any official ‘politics of reconciliation,’
Mujawayo is ready to conceive a gradual rapprochement, on a people-to-people

level, among Rwandans. If she refuses to forgive, literally, she does not totally

reject the concept of reconciliation “because there is no other possible choice”: “All

those I met in Rwanda, until the survivors working on the field, . . . never think
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about forgiveness. . . However, all of them work in favour of reconciliation.

Because to reconcile does not mean to forgive. To take up with neighbours again,

starting with the ability to greet each other, is important for all the reasons that I

have already emphasized: our culture cannot be conceived without these traditions,

these rituals” (Mujawayo and Belhaddad 2006, pp. 130–131).

The record of Esther Mujawayo manifests the unavoidable tension between the

need to look forward and the absolute necessity of respecting the intimate experi-

ence and personal pace of each survivor. In this regard, the challenge is paramount.

As Mujawayo emphasizes, “[T]his is not the end of the genocide that really stops a

genocide, because inwardly genocide never stops” (2004, p. 197). The same

experience is echoed in the words of another survivor: “The survivor remains

inconsolable. He resigns himself but he remains in revolt and powerless. He does

not know what to do, the social environment does not understand him, and he does

not understand himself either” (Mukayiranga 2004, p. 777).

4.5 Conclusion

As each of these voices reminds us, there is a strong need for a sustained and

extensive ethical reflection on the advocacy and practice of reconciliation in the

aftermath of mass atrocities. This article intended to address just one small part of

this more-comprehensive undertaking. Its objective was to bring more nuances to

common conceptions of unforgiving victims. As we have seen, forgiveness is not an

absolute virtue but a personal choice. That means that ‘unforgiving-ness’ is not

systematically the sign of some kind of moral failure (Brudholm 2008). Knowing

that, how can we understand the triumph of the ‘resilience – reconciliation –

redemption’ triptych among Western donors, practitioners and even scholars?

Three main reasons can be mentioned to understand this phenomenon. First, the

‘reconciliation narrative’ is an uncomplicated story line. The simplicity and clarity

of its message makes it particularly effective in a 5 min discussion in the corridors

of the American Congress or in a 2 min presentation on CNN (Autesserre 2012).

The plot is well known. It nicely resonates with the Christian precepts, as well as

with the personal development market that preaches the constant reinvention of

one-self, whatever the horrors of the past.

Second, the ‘reconciliation narrative’ reassures us. Like in a fairy tale, its

characters overcome violence, turn the dark page and move on. Far from being

stuck and oppressed by festering wounds, survivors and perpetrators are actively

involved in their common healing process. In doing so, they implicitly make the

promise that such a level of violence will never happen again. The success of the

stories emphasized by the Forgiveness Project, a UK based charity, is symptomatic.
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The purpose of this project is to use real stories of victims and perpetrators in order

to “encourage people to consider alternatives to resentment, retaliation and

revenge”.13 The Forgiveness Project website visitors are simply fascinated: “I am

just overwhelmed. . .thank you so much for this wonderful page! I can’t stop

reading and reading and reading”; “I have been reading your extraordinary website

over several months and find the stories a marvellous reflection on how amazing the

human spirit can be”; “This site cracked open my heart, and made me look at the

world in general and my life in particular in a new way. Brace yourself. It may

haunt you. The issue addressed here – forgiveness – could save our world. I am

rarely as moved by a single site as I was by this one”; “I have spoken passionately

about how I’ve been moved and inspired by the Forgiveness Project, and its

challenging exploration – and celebration – of amazing personal stories of

reconciliation and renewal from around the world” (The Forgiveness Project,

Supporters).

These examples could easily be multiplied. Each of them indicates the attraction

of testimonials “vibrating with humanity” (The Forgiveness Project, Supporters).

The direct link between the specific context of each story (Rwanda, Northern

Ireland, South Africa, to name a few) and the visitors’ private life is striking. The
following testimony illustrates it very well: “I want to thank the project for sharing,

for being available. I am going through something very difficult in my life right

now. It’s as though I’mwalking a mountain’s ridge; to one side lies the barren valley
of anger, and to the other runs the river of forgiveness and inspiration. Through the

on line stories, the project has helped my journey. Thank you” (The Forgiveness

Project). These words of gratitude show that the reconciliation narrative is not only

effective in the present but also useful regarding the future.

Third, the maximalist conception of reconciliation is much appreciated to deal

with the past. It indeed relieves our need for closure. The vast majorities of the cases

show that some consequences of mass atrocities are not only devastating, but also

irreversible. However, the irrevocable is probably one of the most difficult realities

to apprehend. It can therefore be tempting to diffuse the norm of reconciliation in an

attempt to make the irreversible aspect of the criminal past reversible again. The

recurrence of the notion of ‘redemption’ in the framework of the interviews made in

Brussels and Washington undeniably confirms this trend.

These three reasons—need for efficiency, hope and closure—explain why the

reconciliation narrative is so central. What is its impact? It is likely to be stimu-

lating in the short term. Nonetheless, it can be vain and even counterproductive if

people adapt it at all costs. In the long term, maximalist reconciliation advocates

raise the victims’ expectations and take the risk of a backlash in terms of disillusion

and bitterness (Backer 2010). Expecting full justice, complete truth and social

harmony in the aftermath of mass atrocities inevitably provokes a high level of

disappointment.

13 All the stories can be read on the website of The Forgiveness Project.
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For a while, the stakeholders can play their role in the reconciliation scenario:

criminals and accomplices are rehabilitated, bystanders are relieved, resilient vic-

tims become heroes, third parties mediate and gratifyingly ‘save’ the entire popu-

lation. Like in a comedia dell’arte, all characters have a good reason to

enthusiastically participate in the play. All characters but one: the unforgiving

victim. In resisting, this voice disturbs the entire melody. The temptation to erase

it is real. Left in the dark, the voice becomes weaker and weaker. However, this

temptation is illusionary. In transforming post-conflict situations into a smooth

process of redemption, this scenario does not grasp the complexity of the reality.

Like the fool in Shakespeare’s pieces, the resisting voices allow the audience to

keep in touch with reality, instead of hanging on to a fiction.

The metaphor of the comedia dell’arte does not cynically deny all the reconcili-
ation efforts. On the contrary, it shows how decisive these efforts are if—and only
if—they are realistic in terms of aims and in terms of timing. Research shows the

possibility to work on the painful memories of the past in order to move forward

(Rosoux 2004). The transformation of relationships between former enemies is

imaginable, but it is not plausible in any circumstances and at any pace. Above all,

it can never be imposed from outside. Mediation is by nature an extremely delicate

exercise. Mediation after a war is a far more demanding challenge. To succeed,

humanitarian workers need an extraordinary amount of determination andmodesty.

One distinction might be useful in order to adopt a just attitude: being doggedly

optimistic does imply falling into the mythical and often mystical waters of

reconciliation. In the aftermath of mass atrocities, the humanitarian task is a

necessity—and not a myth.
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Rosoux V (2014) Réconciliation: les limites d’un conte de fée. In: Andrieu K, Lauvau G (eds)

Quelle justice pour les peuples en transition? Presses universitaires de Paris Sorbonne, Paris,

pp 113–126

Schaap A (2005) Political reconciliation. Routledge, London
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Chapter 5

Global Civil Society as a Humanitarian

Actor: Constituting a Right of Humanitarian

Assistance

Raimonda Miglinaitė

5.1 Introduction

The transformation of humanitarianism since the end of the Cold War has raised

heated debates about the intersection between the principles of impartiality, neu-

trality and the politicization of relief efforts which increasingly defines humanitarian

action today. This debate is partially fuelled by the traditional understanding of

humanitarian assistance as an act of empathy and compassion, i.e. as an inherently

moral and apolitical activity, which, in the context of contemporary armed conflicts

and the expansion of the humanitarian enterprise, is increasingly difficult to sustain.

An alternative approach to this debate is to conceptualize humanitarian action as a

matter of rights. Such an approach is implied by Alex De Waal who suggests that in

the context of contemporary humanitarian crises the question is no longer the

existence of humanitarian response as such but rather its quality, which signifies

that “a right to humanitarian assistance, which would have been a fantasy several

decades ago, is now within reach” (De Waal 2010, p. 134). In this article I intend to

follow this idea further and suggest that a right to humanitarian assistance already

exists, albeit not in international legal frameworks, but by virtue of contemporary

humanitarian practices as well as the framework of the responsibility to protect.

Furthermore, I will argue that the existence of a right to humanitarian assistance is

largely dependent on the functioning of the global civil society that constitutes this

right through its political and normative potential. As such the global civil society

re-affirms its position as a significant humanitarian actor. To make the argument I

will firstly outline the transformation of humanitarianism that has taken place since

the end of the Cold War and overview the existing political frameworks that allow

speaking of a right to humanitarian assistance as such. I will then proceed to analyze

the concept of the global civil society in empirical, political and normative terms to
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demonstrate its role in constituting a right to humanitarian assistance. I will conclude

this article with several remarks regarding the implications of constituting humani-

tarian assistance as a matter of right, both for the global civil society and those who

are seen as holders of such a right.

5.2 Transformation of Humanitarian Action

Humanitarianism has been transformed. Since the end of the Cold War the number

of humanitarian actors and the scope of their activity increased dramatically with

humanitarians reaching almost every part of the world afflicted by natural or

man-made crises and states providing generous assistance for such activities

(Barnett 2005, p. 723). All the while the ambition driving humanitarian action

expanded as well: humanitarians are no longer content with providing immediate

relief from suffering only to watch the victims die later as crises continue. Rather,

the aim now is to eliminate the root causes of human misery by changing political

and societal structures prone to war and instability. Hence the principles of neu-

trality and impartiality that defined humanitarianism since the creation of the

International Red Cross and Red Crescent Movement (ICRC) are no longer sacro-

sanct. Increasingly, they are giving way to the appreciation of nuanced political

contexts wherein humanitarian crises take place and where protection of victims

often requires flexibility as well as political and moral compromises (Weiss 1999,

p. 6). Humanitarian action is thus becoming a politicized as well as an institution-

alized and professionalized field of activity that can no longer be defined in

opposition to politics and has to be recognized as a part of a broader global agenda

of economic development and conflict management (Barnett 2005, p. 7, also

Macrae 2002, p. 3). Indeed the transformation of humanitarian action is so profound

that its founding principles seem to have been created for a different world—one

where there is a clear distinction between civilians and combatants, and where

armed forces adhere to rules of combat (Weiss 1999, p. 2). And, arguably it is upon

the reflection on the changing world and nature of humanitarian crises that human-

itarianism has been transforming.

The changes that swept the globe at the end of the Cold War were as wide as they

were profound, affecting virtually every aspect of political and economic life.

Humanitarian action was no exception and the immediacy with which humanitarian

issues captured the world’s attention in the early 1990s is a reflection of shifting

global politics. Arguably, the rising prominence of humanitarian actors was all but

inevitable given the changing nature of armed conflict and the rise of the NewWars

within which violence directed at civilians became a purposely and routinely

adopted military strategy (Kaldor 2007). The New Wars multiplied a number of

humanitarian crises (the majority of which were now man-made) that had to be and,

importantly, could be addressed as the all-consuming great power rivalry no longer

gripped the attention and resources of societies and decision-makers across the

globe. The end of the Cold War at least nominally resulted in the victory of western
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liberalism and the expansion of “liberal hegemonic order” (Ikenberry 2011) whose

proponents—mainly liberal democracies in the global North—promptly believe, if

not in protection of human rights, then at least in the prevention of “human wrongs”

(Brown 1999, p. 48). According to some pundits though, the increasing prominence

of humanitarian actors and states’ willingness to support them had a more sinister

side as states began treating humanitarian assistance as an easy way out of politi-

cally inconvenient situations generated by crises abroad. Instead of dealing with

refugee flows or making costly strategic decisions that could resolve on-going

crises it became easier for states to support humanitarian action this way keeping

asylum seekers away while appeasing the general public (Roberts 1999, p. 24). In

this context states’ attention to humanitarian emergencies was started to be seen as

emerging from their strategic and foreign policy calculations rather than genuine

concern of the flight of crises-affected populations. Meanwhile the role of numer-

ous humanitarian actors, especially those coming from the non-governmental

sector, also became a subject of a debate about the merits and danger of intersection

between humanitarian action and politics (Weiss 1999, p. 5). On the one hand,

states’ increasing attention to humanitarian crises and willingness to fund humani-

tarian NGOs reflects the changing reality of global politics and corresponds to the

practical, if not the moral necessity to deal with multiplying humanitarian crises.

On the other hand, states’ preoccupation with “saving the strangers” (Wheeler

2000) and humanitarian actors’ dependency on state funding poses a danger that

humanitarianism has become primarily a state instrument for the pursuit of foreign

policy goals, while humanitarian agencies’ urgency to act is fuelled by financial

needs rather than genuine concern for the well-being of crises-affected populations

(Fox 2001, p. 82).

Compounding the questions of state—humanitarian actors dependency are the

issues raised by the transformation of humanitarianism as such: one of the key

features of transformed, “new” humanitarianism is that it aims to address underly-

ing, long term causes of violent conflict rather than just providing relief to those

suffering. Hence aid conditionality that goes against the principles of neutrality and

impartiality becomes inevitable (Weiss 1999, p. 17). The debate thus acquires an

ideological nature. The proponents of transformed humanitarian effort see neutral

humanitarian relief as morally questionable, as instead of stopping human suffering

it creates “well-fed dead” (NYT 1992). Their opponents, however, note that

politicized humanitarian action fuels war economies and increases the risk of losing

humanitarian space. Furthermore, the introduction of aid conditionality deems

some victims as undeserving of relief—thus violating the core moral principle of

helping those in need (Fox 2001, p. 282). Such a debate fuelled by two different

understandings of moral principles underlying humanitarian action is unlikely to be

easily or definitely resolved. The best that humanitarians can hope for in the near

future is to learn to manage the connection between humanitarian action and

politics, ensuring “more humanized politics and more effective humanitarian

action” (Weiss 1999, p. 22). Nevertheless, if any broad conclusions from the

transformation of humanitarianism and the ensuing debate can be made is that the

intensifying presence of humanitarian NGOs around the globe, media coverage and
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the prominence of humanitarian issues on the international agenda creates a set of

expectations that every humanitarian crisis has to be addressed in an immediate and

comprehensive way. While this is not the claim that humanitarian crises should not

be addressed, it is an observation that humanitarianism is no longer a question of

compassion and charity, but, possibly, a matter of right. To quote Alex de Waal

again: “The idea of a right which would have been a fantasy several decades ago is

now within reach” (De Waal 2010, p. 134).

What Alex de Waal refers to here is that in the past few decades the transfor-

mation and expansion of humanitarian activities (coupled possibly with the chang-

ing normative context of global politics) created a situation, where every crisis

resulting in human suffering elicits a reaction from the global public. This reaction

often leads to substantial action—humanitarian aid, or in exceptional cases, mili-

tary involvement, although sometimes it remains confined to demands for national

governments “to act” and stop human suffering. But the main point here is that just

as the multiplying humanitarian crises, a global outcry and subsequent action in

regard to them have become a routine practice in international relations (even

though that by no means “routinizes” the suffering of the affected populations).

In this sense, de Waal refers to an important development that has occurred in the

post—Cold War era (albeit mainly in Western liberal societies): human suffering,

even in far—away places has become unacceptable. A prominent example of such

development was NATO’s campaign in the Balkans in late 1990s which coinci-

dently was labeled to be the first war fought for human rights values, rather than

state interests (Blair 1999). The public on both sides of the Atlantic not only

expected to fight a war without sustaining casualties but was equally averse to the

idea of inflicting casualties as well (Brown 1999, p. 49). It appears that violence,

especially when inflicted upon civilians became morally repulsive no matter the

circumstances, creating the urge for members of the international community to do

something “anything [. . .] in the face of unspeakable acts” (such as war crimes and

crimes against humanity) (Chesterman 2011, p. 11). Arguably, it is because of this

urge that, according to de Waal: “the question [in context of humanitarian crisis –

R.M.] is no longer response as such but the quality of response” (De Waal 2010,

p. 134), which signifies the emergence of the idea of a right to humanitarian

assistance. The concept of such a right would suggest then, that there is an emerging

imperative to stop human suffering which is not simply a summary of the elevated

expectations of the efficiency of humanitarian relief, but rather a different under-

standing of global reality and the nature of rights and responsibilities connecting

individuals across nation-state borders.

The emergence of such an understanding (which is by no means uncontroversial

or straightforward) can be attributed to multiple factors: the spirit of the “new

internationalism” (Blair 1999) that swept across the Western states in the 1990s

prompting them to pursue ethical foreign policy, as famously proclaimed by former

UK foreign secretary Robin Cook (Guardian 1997). Or perhaps, human ability to

learn to avoid “heinous types of moral error” and progress morally over time

(examples of such learning being women’s emancipation and the prohibition of

slavery) (Nussbaum 2007, p. 940), or, possibly, the capacity of contemporary media
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to create moral relations between strangers using emotion-invoking images

(Ignatieff 1998, p. 10), or, probably, some combination of all the above.

Nevertheless, in this article I will explore the idea that such a different under-

standing of global reality and hence the emergence of the idea of a right to

humanitarian assistance is related to the increasing prominence of global civil

society. Its role in that regard seems almost intuitive—after all the changes in

global politics and transformation of humanitarianism broadly coincided with civil

society being no longer confined to nation-state borders because of the intensifying

processes of globalization (Kaldor 2003, p. 1). However, I intend to look further

than such a temporal coincidence at the political and normative capacity of the

global civil society to shape international norms and state practices in the humani-

tarian realm, and the consequences thereof. Before I proceed though, the concept of

a right to humanitarian assistance must be clarified. While Alex de Waal was

prompted to consider a possibility of such a right bearing in mind the transforma-

tion and expansion of humanitarian efforts, it is necessary to ask how such a right

could be conceived in the existing global political and normative framework or, to

put it differently, how can we think of humanitarian assistance as a matter of right,

and what would that mean in practical terms?

5.3 Humanitarian Assistance as a Matter of Right?

It is important to note here that the discourse of rights in context of humanitarian

crises is by no means new. The “right to intervene” (droit d’ingérence) has been a

part of global humanitarian vernacular at least since late 1960s’, signifying a

commitment to provide relief irrespective of whether the involved states acquiesce

to that or not (Allen and Styan 2000). This sentiment became even clearer with the

increasing frequency of humanitarian interventions and growing prominence of the

protection of human rights at the end of the Cold War. This arguably demonstrated

a normative shift in favor of the rights of individuals rather than states, as Western

countries began to interpret the enforcement of global humanitarian norms as one of

their responsibilities (Wheeler 2000, p. 289). Nevertheless both the right to inter-

vene and the practice of humanitarian intervention remained highly controversial,

partly because the right to intervene did not equal a duty: the focus on the victims of

humanitarian emergencies and idea of a right to intervene enabled a practice of

humanitarian interventions but did not determine them (Wheeler 2000, p. 299). This

resulted in inconsistency regarding the cases that drew international community’s
humanitarian attention (Bellamy 2003, p. 19) and fuelled a range of criticism about

the practice of humanitarian intervention, not least among which was the under-

standing that a “right to intervene” focused more on the rights and needs of

interveners, rather than those who they were aimed to protect (ICISS 2001, p. 16).

However the debate concerning rights of crises-affected populations and states

comprising international society has shifted. In 2001 the high-profile International

Commission on Intervention and State Sovereignty formulated a principle of
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Responsibility to Protect (RtoP) in an attempt to change the terms of international

debate regarding the questions of state sovereignty and intervention. Tension

between the principle of state sovereignty and increasing necessity of humanitarian

interventions would often lead to an impasse in the face of humanitarian emergen-

cies. The Commission sought to re-evaluate these questions “from the point of view

of those seeking or needing support, rather than those who may be considering

intervention” (ICISS 2001, p. 17). It attempted to do that by re-conceptualizing

sovereignty as state’s responsibility to protect its population “from genocide, war

crimes, ethnic cleansing and crimes against humanity” (ICISS 2001, p. xi). In cases

where a state manifestly fails to do so, such responsibility lies with the international

community who has to be prepared to use appropriate diplomatic, humanitarian

means, or, should they be inadequate, collective actions falling under Chapter VII

of the UN Charter to protect the affected populations (UN 2005, p. 31). The work of

the Commission was largely driven by the need to reconcile contending norms of

state sovereignty and intervention in such a way that in a case of a particular crisis

the language of intervention would not trump state sovereignty at the very outset,

and that those advocating non-intervention would not be cast as anti-humanitarian.

Hence the commission aimed to re-affirm the primacy and importance of the state in

preventing conflicts and dealing with humanitarian crises (ICISS 2001, p. 17) and

assuage fears of those who saw international politics as overly interventionist.

The efforts of the Commission to reassure the states demonstrate that the

responsibility to protect is an inherently statist principle. Nevertheless, it is impor-

tant to note that its central moral tenet is the understanding that state sovereignty is

contingent upon state’s willingness and ability to protect its populations from

genocide and mass atrocities which conceptually results in two important develop-

ments. Firstly, it suggests that national political authorities are responsible not only

to their citizens, but also to the international community over the way they treat

their citizens (ICISS 2001, p. 13). Secondly, it re-affirms the population living

within the state as the ultimate moral referent. Hence, by constituting crises-

affected populations as owners of a right to protection from genocide, ethnic

cleansing, war crimes and crimes against humanity, i.e. disasters that generate the

most extreme humanitarian emergencies, and locating responsibility associated

with these rights not only within a state, but also to a large degree within the

international community, the responsibility to protect echoes Alex de Waal’s
understanding of the right to humanitarian assistance. From this perspective the

right to humanitarian assistance gains substance as it becomes embedded in an

international normative and political framework.

In other words, my argument here is that the right to humanitarian assistance

whose possibility Alex de Waal considers to be “within reach” already exists.

Although it is not explicitly articulated in international treaties, the idea behind

it—that populations affected by humanitarian emergencies have a right (rather than

a hope) to relief—is firmly grounded within the expanded humanitarian efforts and

the principle of the responsibility to protect. Furthermore, conceptually linking the

idea of the right to humanitarian assistance to the principle of the responsibility to

protect helps to grasp the importance of multiple international actors in terms of
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realizing such a right. In his report, “Implementing the Responsibility to Protect,”

the Secretary General describes three pillars of the responsibility to protect: a state’s
responsibility to protect its population (1st pillar), the international community’s
responsibility to aid the state to realize its responsibility (2nd pillar) and the

international community’s responsibility to act when state manifestly fails to

uphold its primary responsibility (3rd pillar). Moreover, in the same report he

also discusses the roles that states, the UN, regional organizations and the global

civil society have to play with regard to these three pillars (UN 2009). The Secretary

General thus demonstrates the importance of the involvement of the international

community, which, as he notes, is not limited to states and intergovernmental

organizations. Transnational civil society has a significant role to play as well, in

advocacy, early warning, monitoring and otherwise shaping the international

response to violation of the principle of the responsibility to protect (UN 2009,

p. 26). As such it is officially recognized as an important humanitarian actor that

has important functions in influencing international and state practices in the human-

itarian realm.

Nevertheless, that still leaves the question of how global civil society could be

conceptualized as a humanitarian actor open. Its potential to advocate support and

provide relief to those in need seems to be taken for granted not only by the UN

Secretary General, but also by pundits, who see global civil society as bringing the

normative theory about the “good society” to the international relations (Grugel

2003, p. 275). The global civil society is given credit for empowering individuals,

extending democracy and, even, providing an answer to war (Kaldor 2003). How-

ever, bearing in mind the popularity and “fuzziness” of the term (Anheier et al.

2001, p. 15) and the fact that it has been subjected to “considerable over-

theorisation in the post-1989 era” the concept of global civil society as well as its

scope and ability to influence politics on a global scale has become increasingly

elusive (Chandhoke 2002, p. 45). Even though global civil society is recognized as

a humanitarian actor—according to Kaldor, “civil society has an important humani-

tarian role to play in conflicts” (Kaldor 2003, p. 135), its humanitarian endeavors

are neither self-evident nor straightforward. Hence, it is necessary to ask in what

particular ways global civil society can provide hope and relief to those suffering

and, in the context of this article, what is its role in constituting humanitarian

assistance as a matter of right.

5.4 Global Civil Society: Empirical, Political and

Normative Potential for Humanitarian Action

The question of global civil society’s humanitarian role inevitably requires describ-

ing, at least in broad sketches, the nature of such a society at first. However, that is a

difficult, if not an impossible task. The problem lies in multiple meanings that the

concept of global civil society acquires in different contexts. As it is used by
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politicians, activists and academia, its meaning, much like the proverbial beauty,

seems to lie in the “eye of the beholder” and thus becomes obscure. For some,

global civil society explains the collapse of communist regimes in Eastern Europe

and thus offers a hope of dealing with remaining totalitarian regimes. For others,

especially many activists around the globe, it is an instrument of managing the

contradictions of globalization and the global economy, as well as a new possibility

of expanded political representation in the globalized world (Kenny and Germain

2005, p. 3). For the rest it might signify a sum of non-governmental organizations

operating across national borders which compose a dynamic multiorganizational

field with a “transformative purpose” (Taylor 2002, p. 345). Potentially such a

multiplicity of meanings is one of the assets of the concept as it provides space for a

dialogue between the enthusiasts and critics of global civil society about its merits

and inherent dangers (Anheier et al. 2001, p. 12). Nevertheless, it is equally true that

without some common points of reference a meaningful discussion is impossible

(Chandhoke 2002, p. 45). One way of discovering such common points of reference

is to recognize that global civil society is an empirical as much as a political and

normative category (Anheier et al. 2001, p. 15).

Empirically, global civil society refers to a social space “between the family, the

state and the market” that stretches “beyond the confines of national societies,

polities and economies” (Anheier et al.2001, p. 17). Given that the increasing

attention to global civil society from both academic and political circles broadly

coincided with proliferation of non-governmental, non-profit organizations operat-

ing across nation-state borders at the end of the twentieth century (Keane 2003,

p. 4), one can presume that it is international NGOs that fill this space. Of course,

the sum of non-governmental organizations does not equal global civil society, nor

does it exhaust its scope: as Anheier and Themudo note, global civil society is a vast

and diverse network of organizations, associations, networks, movements and

groups that include large-scale charities, volunteer-run networks, single-issue cam-

paign groups, voluntary organizations offering humanitarian assistance,

democratically-run organizations and autocratic sects, philanthropic foundations,

migrant self-help groups and everything in between (Anheier and Themudo 2002,

p. 191). Nevertheless, it is necessary to acknowledge the substantial presence of

non-governmental organizations within global civil society both in terms of the

reach and impact of their activities. Indeed their significance is such that the shifts

of distribution of power among states, markets and civil society that occurred at the

end of the Cold War (with the latter two taking up an increasing share of political,

social and security functions that traditionally belonged to sovereign states) is

commonly linked to an increasing number of civil, non-governmental organizations

(Mathews 1997, p. 50). Today non-governmental organizations operate in all

continents providing health, education, housing, legal and other services, offering

charity, doing advocacy and monitoring work, employing several millions of

people and channeling the majority of development and relief aid provided by

states (Keane 2003, p. 5).

An empirical sketch of global civil society also helps to grasp its humanitarian

role. Non-governmental organizations, such as the Anti-Slavery Society and the
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International Red Cross and Red Crescent Movement that were created as early as

the nineteenth century were instrumental in creating international treaties and

institutions which continue to influence international politics today, especially in

humanitarian terms (Kaldor 2003, p. 87). In fact their influence seems to be so

profound that, as Marlies Glasius notes: “almost every significant treaty in inter-

national humanitarian law originates with the International Committee of the Red

Cross” (Glasius 2006, p. 3). The fact that one of the earliest-established interna-

tional non-governmental organizations happens to be one of the world’s most

prominent humanitarian actors is no coincidence, nor is the fact that some of today’s
biggest non-governmental organizations in terms of their budgets and global reach

are doing humanitarian work, most notable examples being Oxfam, Amnesty

International and Save the Children (Kaldor 2003, p. 89). Rather this suggests

that global civil society holds within itself a humanitarian potential, i.e. that there

is a link between the workings of global civil society and the expansion humani-

tarian endeavors.

In some of its aspects this link seems to be pretty straightforward: a number of

non-governmental organizations that are recognized as a part of global civil society

also do important humanitarian work providing relief and advocating for those who

need it. Médecins sans Frontières (MSF) is a good example in this regard. MSF

not-only provided humanitarian relief in Biafra in 1968 in what now has become

one of the defining moments in humanitarian field, but it was also instrumental in

advocating its approach to provide humanitarian assistance regardless of states’
wishes (which, as noted before, became known as the “right to intervene”) on

behalf of those who needed such assistance the most (Allen and Styan 2000). The

example of MSF demonstrates an important humanitarian function of global civil

society—its capacity to not only provide necessary relief but also to speak out for

those who, because of their subjection to humanitarian emergencies or oppressive

power structures, are silenced. The observation that global civil society performs an

important role in advocacy is, perhaps, self-evident (after all, such organizations as

Amnesty International and Human Rights Watch has put advocacy high up on

global civil society’s “to do” list). However, it is necessary to stress that this role

should not be understood in a narrow functional sense. Indeed it is the capacity to

provide avenues for speaking out that allows us to consider the humanitarian

potential of global civil society as such, rather than simply acknowledging impor-

tant humanitarian work done by some of its members. As Mary Kaldor suggests,

instead of thinking of global civil society in terms of its members and functions that

they perform, we should consider it as a medium through which contracts or

agreements between individuals and the centers of economic and political power

are negotiated at global, national and local levels (Kaldor 2003, p. 107).

Nevertheless such an understanding of global civil society inevitably requires us

to consider it not only as an empirical but also as a political category. In fact much

of its popularity in academic and political circles seems to stem from the perceived

potential of global civil society to extend the limits of political community beyond

nation-state borders and offer political emancipation. John Keane captures these

expectations well, asserting the capacity of global civil society to enable
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individuals, groups and organizations to organize and to deploy their powers across borders

despite remaining barriers of time and distance. This society provides non-governmental

structures and rules which enable individuals and groups to move and to decide things, to

follow their inclinations, to bring governmental power-holders to heel [. . .] to work for

socialisation of market economies so that production for social need rather than profit

prevails (Keane 2003, p. 139).

Such an observation of Keane is especially illustrative, as it demonstrates that

global civil society’s separation from the state and the market transforms it into a

medium through which political and economic processes can be impacted, espe-

cially by those who are unable to do so through state structures. Moreover, it

enables to address these processes not only at the state, but also at the global

level, thus creating potential avenues to deal with inequalities brought about by

the process of globalization. According to Jan Scholte, global civil society helps to

deal with citizen ignorance about the global affairs, improves access to institutional

processes governing globalization, addresses structural inequalities undertaking

projects to empower subjected groups, and gives recognition to marginalized

identities in global politics, i.e. those not defined by the nation-state (Scholte

2007, p. 23). Importantly, a lot of such “democratising” activities are done through

“ethical advocacy” (Baker 2002, p. 393) endowing the political category of the

global civil society with normative connotations.

Hence, besides referring to the empirical and the political, the category of global

civil society is also normative, i.e. it contains within itself ethical aspirations. Much

of them are rooted in the perception that civil society constitutes a sphere separate

from those of the state and the market and as such is “uncontaminated” by their

logic (Chandhoke 2002, p. 36). Because of that it is able to put forward a set of

values different than those of power and profit, values “from below” that challenge

the existing power structures of nation-states and their system. Such capacity of

global civil society is especially relevant in terms of human rights law and human

justice that originate at the individual rather than the state level and that, in the

context of humanitarian emergencies, have to be asserted against the rights of

states. In fact, according to Glasius, it can even be argued that “those parts of

international law that intend to protect the interests of humanity, rather than the

interests of states, do not come about without the involvement of the global civil

society” (Glasius 2006, p. 3). Implicit in Glasius’ observation is an understanding

that the global civil society plays an important ethical role of a moral entrepreneur

and is instrumental in the expansion of the human rights regime. Indeed, such an

understanding of global civil society’s role is substantiated by its historical legacy:

as Keane notes, the Anti-Slavery society, which led the campaign of abolishing

slave trade was “the first moral entrepreneur to emerge out of the structures of civil

society and play a prominent role in world politics by pressing for new anti-slavery

laws that would apply globally” (Keane 2003, p. 153). Furthermore Tsutsui and

Wotipka following the trends of citizen participation in international

non-governmental human rights organizations in 1978–1988 and 1988–1998, find

“that non-governmental actors have been playing the leading role in the expansion

of global human rights in the last few decades” (Tsutsui and Wotipka 2004).

80 R. Miglinaitė



Therefore it is possible to assume an intrinsic link between the global civil society

and human rights. Such a link rests on the idea that participants within global civil

society “recognize one another as individuals rather than as merely members of

states” (Frost 2005, p. 122) which echoes the underlying principle of human

rights—that individuals are the owners of the rights by virtue of their humanity

regardless to which political community they belong. Hence, following Frost: “in

[global civil society] people recognize one another as the holders of individual

human rights” and are able to put such rights claims of individuals to the global

audience (Frost 2005, p. 122). This is the ethical promise that the global civil

society rests on. Furthermore, because of its intrinsic link to human rights and its

capacity to connect individuals across time, space and state borders, the global civil

society practically re-affirms our commonness that goes beyond separations created

by states and the market. It thus extends the limits of political and normative

community beyond nation state borders (Kenny and Germain 2005, p. 6) and

explains why, for members of the global civil society, human suffering even in

remote places is unacceptable.

5.5 Constituting a Right to Humanitarian Assistance

Considering the above it is necessary to clarify the ways in which the global civil

society’s political and normative potential can be translated into humanitarian work

and linked to the right to humanitarian assistance. Global civil society, whose role

as a moral entrepreneur rests on its capacity to link individuals across nation-states

by virtue of human rights, is best able to notice and problematize instances where

those rights are lacking or infringed upon. Unlike other international actors such as

sovereign states, private businesses, and inter-governmental organizations, it recog-

nizes the equality of human beings in terms of their rights and thus generates a

feeling of responsibility to protect those rights and prevent their breach (Kaldor

2001, p. 110). As such it does important humanitarian work by first of all drawing

the international community’s attention to those parts of the globe where human

rights are either systematically abused or are under such threat. Furthermore

providing an access to centers of political power both locally and globally it

provides “spaces of hope” (Keane 2003, p. 139) that human rights’ issues will be
addressed. This was arguably the role that global civil society played in the context

of the Darfur crisis where individuals as well as non-governmental organizations

and advocacy groups organized transnational campaigns, helping to draw states’
attention to violence against civilians and pushing the international community to

take action (UN 2009, p. 26).

Importantly, global civil society not only watches over the rights that already

exist in legal documents but also translates its values into new claims of rights. As

Gideon Baker notes, the political action of global civil society consists of making

demands for rights (Baker 2002, pp. 938–939). However, the precise nature of

values that get translated into the rights claims is a matter of controversy. For
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example, when Mervyn Frost defines global civil society as a society within which

people recognize each other as holders of individual human rights, he specifically

refers to first-generation rights, i.e. negative rights, such as the right not to be killed

or tortured, freedom of speech, assembly and religion (Frost 2005, p. 126). Without

denying the importance of such rights it is nevertheless not clear why social and

economic, i.e. positive rights receive much less attention. This controversy opens a

door to a number of criticisms regarding the concept of the global civil society and

its political and normative potential.

Both its critics and proponents agree that global civil society is deeply contested.

Because it includes so many diverse actors, pluralism and a strong potential for

conflict, especially in the socio-economic domain, seems inevitable (Keane 2003,

p. 14). That by itself does not constitute a threat to global civil society’s political
and normative potential as one could suppose that through the contestation and

search for like-minded individuals people acquire political agency and are enabled

to voice their demands. As Chandhoke notes, it is through freely linking with others

for a common cause that gives an impetus for associational and political life

(Chandhoke 2002, p. 46). However, the fact that global civil society is dominated

by international NGOs, many of whom operate in the so-called developing world

from their headquarters in the global North, poses a threat that the political potential

of global civil society will be devalued for those who are on the receiving end of the

political ideas and agendas created elsewhere (Chandhoke 2002, pp. 46–47).

Furthermore, by tracing the historical process of the emergence of global civil

society Chandhoke demonstrates that instead of being separate from the state and

the market, it is permeated by the same logic and power equations that govern those

two spheres (Chandhoke 2002, p. 49). What this implies is that within global civil

society positive socioeconomic rights are contested and, to an extent, sidelined, not

because of the inherent plurality of its members, but because global civil society is

dominated by global NGOs that uphold and streamline a particular set of socioeco-

nomic values. This casts a doubt about global civil society’s capacity to deal with

the contradictions of globalization (a theme that is recurrent in the international

development literature), but in this context it also demonstrates that global civil

society’s normative claims are dependent on power distributions with in. A similar

argument is made by David Chandler, who notes an often made assumption that the

practices of Western states, such as an increasing attention to human rights issues,

are a direct result of demands posed to them by global civil society. However the

question of how those normative demands relate to the state interests is rarely asked

(Chandler 2004, p. 84). Hence, what Chandler’s argument suggests is that the

prominence of negative human rights is less the expression of global civil society

values and more a result of Western states’ dominance in the international arena.

The arguments advanced by Chandhoke and Chandler do not by themselves negate

the importance of individual human rights nor conclusively deny global civil

society’s normative potential. However, they suggest that the idea of universal

values espoused by the global civil society should be taken with caution.

In a similar vein, Keane suggests that although global civil society has plenty of

moral impulse, the only norms that bound it are “strongly procedural”, such as
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commitment to due process of law, democracy, social pluralism as well as norms of

civility and non-violence (Keane 2003, p. 142). While the procedural and universal

nature of such norms as rule of law and democracy can certainly be questioned

(much in the same manner as done by Chandhoke and Chandler), Keane notices

something important about the nature of global civil society when he emphasizes

norms of civility and non-violence. Risking a tautological argument it is necessary

to note that global civil society is defined by civility, i.e. a non-violent approach to

social relations (Keane 2003, p. 12 also Kaldor 2003, p. 7). It manages human

interactions through reason and deliberation, rather than intimidation, and as such it

has a tendency to minimize violence in social relations (Kaldor 2003, p. 3).

Furthermore, the link between civil society and non-violence is fundamental as

only in the absence of violence, i.e. in the absence of pain, fear and threat of death,

individuals are able to nurture social relationships that form the basis of (global)

civil society. Hence civil society both espouses non-violence and is constituted by

it; the tendency towards non-violence is both its value and most prominent feature.

Therefore, while Chandhoke’s and Chandler’s arguments reveal important dynam-

ics of power within the global civil society, they do not diminish its normative and

humanitarian potential. Furthermore, bearing in mind its ability to link individuals

across the nation-state borders by recognizing one another as owners of funda-

mental human rights, its aversion to violence and capacity to make rights claims for

individuals, it is possible to see global civil society making a claim for the right to

humanitarian assistance. And while such a right is not (yet?) formulated as a legal

principle in the international law, it exists both embedded in the framework of the

responsibility to protect and, more importantly, in global civil society’s immediate

outcry whenever individuals and their human rights are threatened by violence.

5.6 A Right to Humanitarian Assistance: Implications

Thinking about humanitarian assistance in terms of rights has far reaching conse-

quences both for humanitarian actors and those who would claim it. Alex de Waal

who presumes a possibility of such a right notes that it immediately creates

problems of double standards and equal treatment (De Waal 2010, p. 133). The

reality of global politics has repeatedly demonstrated that humanitarian crises

evoke highly variable responses from the international community both in terms

of response measures and their reach. Strategic, geopolitical and financial calcu-

lations have as much significance in determining the type and scale of a response as

the fact of human suffering itself, if not more. Hence thinking of a response as a

matter of right immediately becomes highly problematic in political as well as

moral terms. Conceptualization of humanitarian assistance as a matter of right also

generates what de Wall calls “institutional cruelties” as humanitarian work by

making war less inhumane also makes it less intolerable (De Waal 2010, p. 133).

Such a right also exacerbates a problem of “moral hazard” as it potentially encour-

ages armed groups to take up violence in order to provoke political change all the
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while using the involvement of international community as leverage (Kuperman

2005).

Such issues are further compounded by the fact that the right to humanitarian

assistance inevitably raises the question against whom such a right can be claimed?

In other words, who has the responsibility to provide such assistance? Unlike the

case of the responsibility to protect that clearly locates the responsibility for the

well-being of its citizens within a sovereign state, the right to humanitarian assis-

tance poses a more complex problem given that humanitarian crises often originate

because of the failure of the state. Hence it would follow that such a responsibility

lies with the international community and, by extension, global civil society. Since

its establishment the ICRC and, later, other numerous civil society organizations

stepped up when states failed in terms of immediate relief provision. However,

global civil society is incapable of guaranteeing the structures that would sustain

peace and prosperity. Nor it can ensure discontinuation of violence. Its humani-

tarian potential is only realized with the help of states and such help often implies

the use of military means. This creates a paradox that the imperative to stop

violence requires using violence (Keane 2003, p. 157), which actualizes the ques-

tions that have already been asked regarding the practice of humanitarian interven-

tions. It is not unlikely that the right to humanitarian assistance and the imperative

to act that it generates might exacerbate the dilemma of the place of violence in

securing global civil society’s non-violent goals.
Another important aspect of the right to humanitarian assistance is that it

constitutes the owners of such right, i.e. individuals affected by humanitarian crises,

rather than those who provide relief as the ultimate moral referent. Of course, it is

possible to argue that such was already the case at least since the Universal

Declaration of Human Rights, but the point made here is that conceptualizing

humanitarian assistance as a right reaffirms international responsibility and

re-draws attention to the victims in the same way that the responsibility to protect

did in terms of humanitarian intervention. To put this differently: conceptually the

spotlight is now cast on the victims of humanitarian emergencies and their needs,

rather than those individuals and organizations that provide relief. This logic seems

to re-affirm one of the fundamental principles of humanitarianism—that of deep-

caring for the human being that emerged together with the creation of the Interna-

tional Red Cross and Red Crescent Movement (ICRC 1996, p. 2). However the

situation becomes more complicated if the transformation of humanitarianism that

has taken place since the creation of the ICRC is taken into an account.

As noted at the beginning of this article, the transformation of humanitarian

efforts means that the goal of humanitarian activity is no longer solely to provide

immediate relief but rather to address the root causes of human suffering as such.

This subsequently implies the transformation of socio-political processes and

structures that are deemed to constitute such causes by tying humanitarian assis-

tance to the promotion of human rights and long-term development goals (Fox

2001, pp. 278–280). As a consequence, humanitarianism has become much more

interventionist (thus exacerbating the concerns of those who see it as becoming an

instrument of states’ foreign policy), while the emergence of a right to humanitarian
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assistance has created an imperative to act. However, the action under such

circumstances is no longer limited to tending to the wounded. Rather, it implies

transforming whole societies, which poses a danger that those undergoing such a

transformation will become “consumers of choices made elsewhere” (Chandhoke

2002, p. 48).

It was noted before that the aversion to violence and hence, an imperative to

protect individuals threatened by it is the core feature of global civil society. As

such the value of non-violence, like few others is arguably not “tainted” by the

power relations inherent in global civil society. Such value exists regardless of the

historical and cultural context or the operation of large scale Western NGOs’ by
virtue of the existence of global civil society itself. However the same cannot be

said about other values and norms, even the “procedural” ones such as democracy

or the rule of law, that inevitably are invoked if humanitarian efforts are understood

in their expanded sense. The issue is not so much the origin of such norms

themselves (whether they originate within global civil society or the Western

states), but the origins of desirability of such norms. Without denying the possible

merits of democracy or rule of law, the point made here is that under the circum-

stances of expanded humanitarian efforts and the imperative to act created by the

right to humanitarian assistance the impulse of institutionalizing such norms often

comes from global civil society rather than those whose lives such norms are

supposed to improve. This is consistent with global civil society’s role of a moral

entrepreneur. However the question remains whether under such circumstances this

role is not taken away from those to whom it should belong, i.e. the affected

populations, thus limiting their prospects of political emancipation.

The moral impulse of global civil society to protect those whose human rights

are undermined by violence reveals its potential as a humanitarian actor. The same

impulse also underlines the right to humanitarian assistance, the emergence of

which can be directly linked to the increasing prominence of global civil society.

Nevertheless it is necessary to acknowledge that the concept of a right to humani-

tarian assistance poses more political and normative questions than it provides

answers. The imperative to stop violence against civilians poses a distant although

ever-present threat of more violence itself. Furthermore under the circumstances of

the transformation of humanitarian endeavors global civil society’s political and

normative potential paradoxically is threatened by the very right that it generates.

And while this by no means diminishes global civil society’s importance as a

humanitarian actor nor denies its achievements in the humanitarian field, it cer-

tainly creates one more paradox for global civil society to resolve.
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Chapter 6

The Challenge Posed by Migration

to European Crisis Management: Some

Thoughts in Light of the ‘Arab Spring’

Marie-José Domestici-Met

6.1 Introduction

It may seem difficult to reconcile the very positive image carried by the EU, as a

major donor for humanitarian aid as well as for development, with the too often

negative one evoked by human rights activists, when it comes to migration.

The issue is a difficult one, and may be considered as spoiled by preconceived

ideas, crystallised in expressions such as “fortress Europe” (Rumford 2006, pp.

155–169) or “Europe as a sieve”.1 Therefore, this paper will avoid too sharp

judgements and enlarge its scope well beyond the events of 2011, before coming

back to them.

First, ‘migration’ is a word which covers a wealth of situations: voluntary or

forced, agreed with the State of destination or not. Furthermore, Europe has a long

history of migration, from migrations which have brought new populations to

Europe—in the early Middle Ages—to migrations of Europeans—which have

built America and Australia. However, recent decades show Europe dealing with

migration, firstly as a donor to forced migrants, and subsequently as a potential host

area. Going back in time, but also with a wider approach, will enable us to envisage

the European attitude concerning migration in a scientific way.

The hypothesis of the paper is the following: Europe could have a positive

attitude towards migrants, just as it shows a structural trend of mercy towards

people in need. However, new circumstances have brought Europe to care about its

own security much more than before, and no longer to predominantly care about

human security.

M.-J. Domestici-Met (*)
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This short paper is not the place to give a comprehensive survey on topics such

as networks of traffickers, the fate of those undocumented after their arrival in

Europe, percentages of regularisations, percentages of return, either forced or

voluntary, the way in which the Directive on Return is practised, but it can help

to go beyond the first appearance and beyond pure facts, towards what is truly at

stake. The truth is that Europe is not only uncomfortable with unskilled migrants

breaking its border; it is also at risk of losing the moral and political benefit it could

derive from its huge international commitment to the poor and those in distress.

Herein lies the problem.

The methodology consists in describing in their chronological order the succes-

sive contexts in which the different legal solutions have been introduced, giving to

history, geopolitics and ideology the consideration they deserve when explaining

the content of the rule of law. The paper will unfold through four stages. The first

one traces back European activities in favour of forced migrants to the 1980s and

1990s: they were deployed among so many human being-centred activities. The

second stage shows the young and radiant Union, at the turn of the century,

developing an ideological approach to sharing the Area of Freedom, Justice and

Security with migrants. During the third stage, in the early millennium, a larger

Europe is faced with a globalised world characterised by mixed flows. Hence,

Europe turns to being strategic, in order to sort out ‘true’ refugees and skilled

migrants, through partnerships with neighbours. . .and perhaps at the expense of

some principles. The fourth stage, the one of the Arab uprisings commonly called

‘Arab Spring’, brings the European asylum and migrations system close to collaps-

ing, before giving a new impetus.

6.2 The 1980s and 1990s Epic

Forced migration was of concern for the EU as an element in a bunch of human

being-centred European policies developed in the last years of the Cold War and its

immediate aftermath. A new way seemed possible for crisis management.

6.2.1 A Human Being-Centred European Activism

First, development has been on the ‘EU’s agenda’—if one may speak so-far before

the ‘EU’ legal entity was born, and well before humanitarian action was identified

as a specific activity. Since the onset of the European Economic Community, the

overseas territories of European States benefited from specific treatment. As early

as 1963, the Yaoundé Treaty was signed with the newly formed African States,2

2 According to the official title “African and Malagasy States”.
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setting up rules for the development of the latter. It was followed by the more

sophisticated schemes of the Lomé I (1975), II (1979), III (1985) and IV (1990)

Conventions. A full range of devices for development through legal regulation,

rather than through the market, was thus established.

The ideology of ‘preferences’ and ‘non-reciprocity’ put forward by the pro-

moters of the New International Economic Order3 mirrors the ideology of the

‘preference for the poor’ which European States have been knowing for centuries

when their social services were in the hands of religious Christian people.4 Thus, in

the Europe–ACP Countries system, being economically disadvantaged leads to

being legally preferred, to positive discrimination. And the latter Lomé system

enshrined some major aspects of the New International Economic Order. Indeed, it

was one of the very few positive translations of the above referred to ‘soft law’
norms.

In the meantime, acting for development is not very far from the concept of

crisis; since it is perceived as acting for peace and stability, as aiming at avoiding

crisis for the middle and/or long term. With time, European integrated institutions

have taken advantage of their economic power to put pressure on some states.

Cooperation with conditionality has been meant as a tool for promoting human

rights and democracy. Economic ‘sanctions’,5 for years, have resulted in a powerful
tool for crisis management. They often target regimes which are deemed dangerous

not only for peace, but namely for the respect of human rights and dignity.

Therefore, in 1991 the European Community was the first to sanction former

Yugoslavia, followed by the UN Security Council Resolution 713.

However, the European institutions have gone beyond. With the setting up of the

Union—by the Maastricht Treaty in 1992—‘political cooperation’ between States

was succeeded by ‘common policies’, later on transformed by the Amsterdam and

Lisbon treaties. However, the current Common Security Defence Policy is heir to

the 1992 policy, born under the aegis of the so-called ‘Petersberg tasks’. The latter
are built around the idea of resorting to force in favour of the human being’s rights
and dignity. They draw the picture of a ‘soft power’: humanitarian and rescue tasks;

conflict prevention and peace-keeping tasks; joint disarmament operations; military

advice and assistance tasks, post-conflict stabilisation tasks. However, one last task

is that of combat in crisis management, including peacemaking.

Up to now it has always been about acting in favour of the human being at every

stage of a crisis by prevention—through development and aid to governance,

mitigation, rehabilitation and reconstruction. The EU crisis management activity

3 Cf. UN General Assembly Resolutions S3201 (1974) Declaration on the New International

Economic Order, S 3202 (1974) Action Plan for the New International Economic Order and

3281(XXIX) 1974, Charter of Economic Rights and Duties of States.
4 The above mentioned resolutions (upon the New International Economic Order) were fuelled by

the works of some key authors: Raul Prebbish and Father Joseph Lebret who introduced the

essential elements of the Christian social doctrine as the core of the developmental thought.
5 Even if the wording is not quite correct, and is not used by the famous article 41 of the UN

Charter.
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is very rich and not aimed at gaining favour for the EU. Instead, it expresses the

EU’s common humanist ideology. If the “European Security Strategy” adopted in

December 2003 seemed to look for hard security, not too far from a defence of

Europe’s own interests, the follow-up has reinforced the human being-centred

approach, with two reports (Human Security Study Group 2007; Study Group on

Europe’s Security Capabilities 2004), and the introduction of a ‘human security’
dimension. The 2008 revision of the European Security Strategy was thus closer to

the concept of human security.

When it came to dealing with migration, the European Union was primarily

interested in forced migration, be it due to persecutions, voluntary deportation, war,

famine, or other disasters. This compassionate activity was, later, enshrined in law.

6.2.2 A Compassional European Activism for Forced
Migrants

Since the beginning of the post-Berlin wall era, humanitarian assistance has become

part of crisis management. Since it alleviates human beings’ suffering, it is usually
analysed as a means of mitigation that reduces the impact of a given crisis, thus

making it less difficult to undergo the conflict or disaster. From another angle, and

concerning certain crises, humanitarian assistance can be analysed as a means of

imposing a standstill, a kind of provisional measure, which keeps people resorting

to one belligerent alive. Wars being more and more often waged by civilians—

people who do not belong to a state army—and against civilians, keeping civilians

alive matters, even politically. It is not only a means of bringing relief to civilians,

but this kind of action has also a meaning in terms of a future for the belligerents.

Indeed, suffering induces anger and, later on, revenge, creating a cycle of violence

and suffering bringing relief today entails less violence tomorrow.

Since ECHO’s creation in 1992, Europe—the supranational institutions together

with Member States—has become the first donor in the humanitarian field, some-

times reaching the level of 50 % of all that is given. At the peak of crisis, Europe has

a very powerful tool in order to bring “caritas inter armas”.6 In most crises, Europe

(i.e. the Union plus its Member States) is the first donor for humanitarian assistance:

namely in former Yugoslavia, Palestine, Libya, and Syria. ECHO’s activities are
not purely quantitative. Regulation 1257/967 details the principles of what is

considered a partnership with operative humanitarian agencies. The stress is put

upon the principles: impartiality, which entails helping according to needs—but

also apolitical stance and independence vis-�a-vis political activities. ECHO’s prin-
cipled activities bring quality besides quantity and the presence of more than a

6Once the motto of ICRC.
7 Council Regulation (EC) No 1257/96 of 20 June 1996 concerning humanitarian aid OJ L 163 of

2.7.1996.
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hundred ECHO experts in the field brings even more quality to the funded human-

itarian activities.

6.2.3 Activism in Favour of Forced Migrants and Crisis
Management

However, funding these kinds of issues may amount to crisis management. Hence,

the EU played such a role in former Yugoslavia through funding assistance to the

uprooted. Some elements about ethnic cleansing, its origins and operative process

are necessary prior to a deeper analysis. The Yugoslavian State—first a Kingdom,

then a Socialist Republic—was created after the First World War and reformed

after the Second. It was, in the last years of socialism in the 1980s, composed of six

Federated Republics, each of them encompassing several different populations.

This heterogeneity was supposed to be transcended by the common socialist

ideology. However, after Tito’s death in 1980, and with the decay of the socialist

world, the ideological cement receded before nationalist ideologies. Milosevic

highlighted the Serb heritage with a huge celebration of the Kosovo Polje battle

of 1389 on its 600th anniversary. Together with Croats reaffirming the Croatian

national tradition and Alija Izetbegovic taking into account the belonging of

Muslim Bosniacs to the Umma,8 Yugoslavia fell apart. Yet, each of the different

Republics was mixed and the separation was challenging. Ethnic cleansing came in

to play. The rationale for ethnic cleansing is to compel minority groups to leave a

territory, giving way to an ethnically pure territory. The Serb militias acted in order

to implement an ethnic cleansing plan through different means: creating fear

through presence, threat, rape or killing the ones who belonged to minorities.

However, ethnic cleansing was not absent from other groups’ strategies. This ethnic
component of the crisis, crossed with some purely geographic features of the

country,9 and with the high level of armament, gave way to one of the most

structured and heavy conflicts of the last decades. In many places, urban Bosniac10

Muslims of the city were surrounded and besieged by rural Serbs firing from above,

with the JNA—the former Yugoslavian army11—guns and sometimes tanks.

Thus the way humanitarian aid was delivered mattered and played a dramati-

cally important role in the survival of besieged cities. While Europe, acting first as a

8He was the President of Bosnia–Herzegovina during the war. Before the fall of Yugoslavia, he

promised to make Bosnia an Islamic Republic as soon as the Muslims would represent the

majority.
9 A large number of valleys, the location of the biggest cities in valleys alongside the river,

facilities for firing upon some cities (Sarajevo, the capital, and Gorazde) from the slopes of the

valleys.
10 “Bosniac” is used for Muslims living in Bosnia. “Bosnian” is used for all those living in Bosnia.
11 Largely made of Serbs.
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Community, then as a Union, dedicated two thirds of its total assistance to the

former Yugoslavia. It set up for the Sava Valley the only humanitarian field Task

Force that Europe has ever established. The device of six Security Zones created for

six main besieged cities by the UN Security Council12 found its relative efficiency

due to both the European funding for a large amount of assistance—led on the field

by the UNHCR but implemented by European NGOs—and the military protection

of the European soldiers from UNPROFOR.13 The strongest point of this device

was the Sarajevo airlift—the longest in history—which for 46 months had thor-

oughly upheld a city with its hundreds of thousands of inhabitants, providing food,

non-food emergency items,14 but also seeds for small urban agriculture and even

paper for keeping the local newspaper Oslobodenje alive.
The first lesson to be drawn from this case is the strategic impact of humanitarian

assistance upon forced migration. It had helped put a halt to ethnic cleansing. From

September 1992 on, the war changed. A front line settled between areas dominated

by the belligerents and no further major forced displacement occurred. Being

helped to survive, the besieged did not give in. The fall of Srebrenica is a major

exception due to very specific failures in the concept15 and system16 of a security

zone. One may conclude that humanitarian action was used as a crisis management

tool during the conflict, with a globally positive result. Bearing in mind the role

played by the Europeans, it is obvious that the EU strongly, even if not totally

successfully, acted against forced migration and in favour of its victims. The events

pursuing to the Dayton peace agreements confirm and complement this first lesson

learnt. The new Bosnia–Herzegovina was built upon the idea—or the myth—of

ethnic reconciliation. The power sharing system gave each ethnic group a strong

representation and the power of veto.17 Yet at the same time, the international

community set to reverse ethnic cleansing, and humanitarian action was part of the

game. ECHO funding reconstruction corresponded to minority returns rather than

returns of people belonging to the main group in a given area. Two interpretations

can be given. On the one hand, ethnic cleansing is equated with a crime—which

has been, since then, confirmed by jurisprudence and by the Rome Statute of the

12 Resolutions 819 (March 1993) for Srebrenica, and 824 for Sarajevo, Gorazde, Tuzla, Zepa and

Bihac.
13 United Nations Protection Force, first created in February 1992 for supervising the cease-fire in

Croatia and, then, reinforced for Bosnia–Herzegovina in August–September 1993. All battalions

were seconded by European countries, namely France, the UK, Spain, the Nederland, Germany,

and Italy. American troops guarded the strategic bridge of Bosanski Brod.
14 Plastic sheeting for the replacement of broken windows, sanitary items.
15 Security zones, according to humanitarian law, should be zones without any stake in the conflict,

whereas the Bosniac army used Srebrenica as a rear basis for its fighting. When it suddenly

retreated from the city, it seemed to the Serb militias to be a signal for an attack.
16 This specific zone had been created without a precise topographic definition, which made it

impossible to identify the very edge of it and the beginning of infringement.
17 Two entities have been created: Republika Srpska and the Croato-Muslim Republic of

Bosnia–Herzegovina.
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ICC—and something has to be done in order to cancel its effect. It is the rationale of

international public policy. On the other hand, those who have experienced suffer-

ing have a right to more help. A kind of moralism is behind the priority given to

those previously victims of ethnic cleansing and potential future victims.18 The

footprint of Europe cannot be discussed, since its position as a major donor made it

possible for it to refuse being associated to the later policies.

A second lesson to be learnt from the Bosnian case relates to the fact that Europe

has proven its generosity by granting asylum to the greater part of some 800,000

people who have fled from Croatia and Bosnia between 1991 and 1995. Prior to

envisaging the role of (European) humanitarian assistance in the post-conflict

period, it is necessary to look at the protection aspect. Refugee law has been drafted

in order to prevent misunderstandings about a State granting asylum to someone

persecuted by another State. However, the main provision of refugee law is the non-

refoulement principle, which is recognised as customary by UNHCR19: no one

should be pushed back towards the State from which he/she is escaping. All systems

of refugee law recognise this principle. The African system is well known for being

more generous, in that it provides for asylum being also granted without personal

persecution, in case of “events seriously disturbing public order in either part or the
whole of [a person’s] country of origin or nationality”.20 Between 1991 and 1995,

several Member States granted protection on their own will, giving response to the

requests they were receiving. Most requests went to Germany, since many

Yugoslavians had been working there since the 1980s. Then they went to Austria,

Denmark, Sweden and France (Fitzpatrick 2000, p. 280). And protection was

granted irrespective of the personal persecution experienced or not (Boutruche

2000). However individual the decisions for temporary protection were, they

were commonly reviewed by the Council of Ministers. On 25 September 1995,

the Council adopted a Resolution on burden-sharing (OJ C 1995, p. 1) with regard

to the admission and residence of displaced persons on a temporary basis and, on 4

March 1996, adopted Decision 96/198/JHA (OJ L 1996, p. 10) on a future alert and

emergency procedure for burden-sharing with regard to the admission and resi-

dence of displaced persons on a temporary basis.

18 Indeed, the minority returns were not always easy. The UNHCR has a process for checking

security conditions of return and it did activate this process in Bosnia–Herzegovina. Security

incidents have been seriously taken into account in Bosnia–Herzegovina, including through a

military protection of houses rebuilt for people belonging to minority (for instance, in Stolac, near

Mostar a Spanish tank watching beside a Muslim-owned rebuilt house, in 1998).
19 UNHCR Declaration of states parties to the 1951 convention and or its 1967 protocol relating to

the status of refugees, 16 January 2002, HCR/MMSP/2001/09.
20 Article 1, § 2.
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6.2.4 From Activism to Law Making

Europe has chosen to build upon its practice in adopting common instruments under

the CFSP to overarch individual behaviours: first a Common position relating to a

common approach to the word “refugee” (OJ L 1996, p. 10), and, then, a proposi-

tion for Common Action.21 The Action Plan of the Council and the Commission of

3 December 199822 provides for the rapid adoption, in accordance with the Treaty

of Amsterdam, of minimum standards for giving temporary protection to displaced

persons from third countries who cannot return to their country of origin, as well as

the adoption of measures promoting a balance of efforts between Member States in

receiving and bearing the consequences of welcoming displaced persons. All this

was to lead to a Directive for Temporary Protection (Van Selm-Thorburn 1998).

The latter was to introduce Europe in the small group of international actors having

an extended approach to protection, as will be discussed later on.

Yet, the Kosovo crisis burst out before the Directive was adopted. The European

Member States adopted a more political approach, aimed at keeping the

Albanophons in Albania and in Albanophon areas of Macedonia, such as to allow

them to go back to Kosovo as soon as the air strikes would be over, in view of

enabling them to take the reins together with the international administration. Italy,

for instance, decided to provide the logistics and the resources for a refugee camp in

Albania hosting 3,000 Albanophone Kosovars, not to forget the much greater effort

made by ECHO. European Member States, nevertheless, admitted specific cases

onto their territories, amounting to some 10 % of the 900,000 refugees, with more

than 12,000 welcome in Germany and nearly 10,000 in France (Van Selm 2000).

On 27 May 1999 the Council adopted conclusions on displaced persons from

Kosovo.23 These conclusions call on the Commission and the Member States to

learn the lessons of their response to the Kosovo crisis in order to establish the

measures in accordance with the Treaty. Hereby, the European Union was in line

with what UNHCR High Commissioner Sadako Ogata expressed, when thinking of

innovative solutions: “Temporary protection is an instrument which balances the
protection of the need of people with the interest of the States receiving them”.24

It was time to enshrine it in law.

21 COM (98) 372 final JO C 268 27 August 1998.
22 Action plan on how to best implement the provisions of the Treaty of Amsterdam on the area of

Freedom, Justice and Security (J.O. C 19/1 23 January 1999).
23 C 19, 20.1.1999, p. 1.
24 Statement at the inter-governmental consultations on asylum, refugee and migration policies in

Europe, North America and Australia, Washington DC, May 1997.

96 M.-J. Domestici-Met



6.3 The Turn of the Century

6.3.1 The Tampere Ideology: Granting Asylum, an Activity to
Be Harmonised in the European Area of Freedom,
Justice and Security

There was, then, a slight shift. The way of thinking about migration was still the

same, but, the way of dealing with it became the new frontier of integration. Thus,

the focus was less on migrants’ fate and more on the principle of sharing an area

with them.

During the 1990s when the Community, soon substituted by the Union, acted on

the global stage as a major player through ECHO, migration was mainly a disaster

that other populations underwent in its eyes. It was about helping others outside

Europe. It was about helping migrants, and often the host populations, in order to

avoid anger in the (sometimes unwilling) populations in the receiving State. With

regard to granting asylum, European States acted on their own, according both to

the 1951 convention they had individually ratified at different dates, and to their

own domestic regulations.

Later on, the issue of asylum first came to the fore for internal European reasons,

rather than due to a common crisis management activity. The Schengen system,

since it created a global European external border, demanded increased clarity in

the roles that European States had to play in front of foreigners. This was the

purpose of the 1990 Dublin Convention.

With the 1997 Amsterdam Treaty, visas, asylum and immigration had been

“communitarised”. When the European Council convened in Tampere on the

15th and 16th October 1999 and set up a programme for 2000–2004, its spirit

could be summarised as such:

the European Union should not only be a single market and an economic and monetary

Union but also an “area” of freedom, security and justice – an area where everyone can

enjoy his or her freedoms, can live and work where he/she wishes in safety, and where

disagreements and disputes can be sorted out fairly and justly25

The Presidency conclusions add: “this freedom should not (. . .) be regarded as
the exclusive preserve of the Union’s own citizens. Its very existence acts as a draw
to many others world-wide who cannot enjoy the freedom Union citizens take for
granted. It would be in contradiction with Europe’s traditions to deny such freedom
to those whose circumstances lead them justifiably to seek access to our
territory”.26

25 “Tampere: kick-start to the EU’s policy for justice and home affairs”, introduction on the

Commission website (www.ec.europa.eu, accessed 6 October 2014).
26 Presidency conclusions § 3, European Council, Tempere (www.europarl.europa.eu, accessed 6

October 2014).
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This very generous approach called for “common policies on asylum and
immigration. . .) based on principles which are both clear to our own citizens and
also offer guarantees to those who seek protection in or access to the European
Union”.

Although encompassing some elements upon illegal immigration and those who

organise it, the text is definitely oriented positively, and draws the picture of a very

open Europe, proudly building upon its humanist ideology. Three specific issues

have to be highlighted in the Tampere programme.

1. It states there should be “a comprehensive approach to migration addressing
political, human rights and development issues in countries and regions of
origin and transit. This requires combating poverty, improving living conditions
and job opportunities, preventing conflicts and consolidating democratic states
and ensuring respect for human rights, in particular rights of minorities, women
and children”.27

This is a fair and positive way to say that populations of states with good

governance will not try to flee to Europe, either for asylum, or simply for better

living conditions. The sentence also links back to the huge range of human

being-centred activities Europe has developed for crisis prevention and man-

agement. As mentioned before, Europe (the Commission plus Member States) is

the first donor for development, and its practice goes back to the very period of

decolonisation. Moreover, for decades Europe has been promoting human rights

as a dimension of development, including conditionality in its political dialogue

with developing partners. Following Tampere, the 2000 Cotonou ACP–EU

agreement enshrines the idea of regulating migrations through development, as

stated in article 13, point 4: “The Parties consider that strategies aiming at
reducing poverty, improving living and working conditions, creating employ-
ment and developing training contribute in the long term to normalising migra-
tory flows”.

Europe has developed during the 1990s a strong know-how for helping rebuild

institutions after a conflict. It has played a major role in Kosovo’s birth.
Thus, the Tampere programme openly links migration management to what

Europe knows best: helping others outside Europe. This does not mean

disregarding granting asylum.

2. As to asylum, the Presidency Conclusions go on, stating that the Council “has
agreed to work towards establishing a Common European Asylum System,
including “a clear and workable determination of the State responsible for the
examination of an asylum application, common standards for a fair and efficient
asylum procedure, common minimum conditions of reception of asylum seekers,
and the approximation of rules on the recognition and content of the refugee
status. It should also be completed with measures on subsidiary forms of

27 Ibid § 11.
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protection offering an appropriate status to any person in need of such
protection”.28

3. And the last aspect of the programme relates to “fair treatment of third country
nationals”, evoked in the following generous way: “the legal status of third
country nationals should be approximated to that of Member States’ nationals. A
person, who has resided legally in a Member State for a period of time to be
determined and who holds a long-term residence permit, should be granted in
that Member State a set of uniform rights which are as near as possible to those
enjoyed by EU citizens.”29

These provisions are echoed by the Cotonou agreement.30 However, the latter

encompasses a readmission clause31 too. This type of device was to further develop

during the next period.

6.3.2 At Last, Law Making

This very far-reaching programme, valid for the following 5 years, was not com-

pleted before the adoption of the next one, the Hague programme (2004).

The main achievement was a set of Directives which have been adopted on the

asylum issue : “the Tampere Programme (. . .) is notable for having produced the
first set of legally binding EU-level agreements: temporary protection for persons
displaced by conflicts; a common understanding of refugee status and “subsidiary”
protection; minimum procedural guarantees; minimum conditions for the reception

28 Ibid § 16.
29 Ibid § 21.
30 ARTICLE 13 Migration

1. The issue of migration shall be the subject of in depth dialogue in the framework of the

ACP–EU Partnership. The Parties reaffirm their existing obligations and commitments in

international law to ensure respect for human rights and to eliminate all forms of discrim-

ination based particularly on origin, sex, race, language and religion.

2. The Parties agree to consider that a partnership implies, with relation to migration, fair

treatment of third country nationals who reside legally on their territories, integration policy

aiming at granting them rights and obligations comparable to those of their citizens, enhancing

non-discrimination in economic, social and cultural life and developing measures against

racism and xenophobia.
31 Article 13 point 5 c) The Parties further agree that:

i) – Each Member State of the European Union shall accept the return of and readmission of

any of its nationals who are illegally present on the territory of an ACP State, at that State’s
request and without further formalities;

– Each of the ACP States shall accept the return of and readmission of any of its nationals who

are illegally present on the territory of a Member State of the European Union, at that Member

State’s request and without further formalities. The Member States and the ACP States will

provide their nationals with appropriate identity documents for such purposes.
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of asylum seekers; and a regulation on deciding which Member State is responsible
for assessing which asylum claim” (van Selm 2005).

The first one adopted was on Temporary Protection (2001/55). It goes far beyond

harmonisation, establishing a common regime run by the Council, with a burden

sharing principle overarching the distribution of protected people between the

European Member States. The decision is collectively taken by the Council of the

EU for 1 year, with the possibility of proroguing it for 6 months (Boutruche-

Zarevac 2010).32 The Regulation on Member States’ respective jurisdictions,

Dublin II,33 as well as the Directive on Asylum status34 followed in 2003, and the

Directive on Qualification in 2004.35 The last one, on procedures for asylum

request36 was still to be awaited until 2005. The harmonisation is not very far-

reaching, since the topic is difficult and the national traditions unevenly developed.

With regard to the regulation of migration flows, little was done. The main idea

was helping development, namely institutional development, and supporting

human rights in developing countries. This did not exclude one hint towards

“readmission agreements” between the European Community and third countries

in the Tampere programme. Yet, this approach was to develop more during the next

stage, at a moment when European instruments became less idealistic.

6.4 The Early Millennium Era

If the Tampere programme can be considered idealistic, the Hague programme can

be considered more strategic. It was tailored with regard to then current events.

32 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary

protection in the event of a mass influx of displaced persons and on measures promoting a balance

of efforts between Member States in receiving such persons and bearing the consequences thereof

(O J of the European Communities 7.8.2001 L 212/12).
33 Dublin II; Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria

and mechanisms for determining the Member State responsible for examining an asylum appli-

cation lodged in one of the Member States by a third-country national.
34 Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the

reception of asylum seekers.
35 Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and

status of third country nationals or stateless persons as refugees or as persons who otherwise need

international protection and the content of the protection granted.
36 Council Directive 2005/85/EC of 1 December 2005, on minimum standards on procedures in

Member States for granting and withdrawing refugee status.
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6.4.1 Migration as a Phenomenon Regarding Europe

The early millennium was a time of great challenges and interrogations in geopol-

itics with the 9/11 attacks and the subsequent Afghanistan campaign, as well as with

the war in Iraq. In the management of world affairs, the impression of entering a

new era seemed to cast a new deal in development with the Millennium goals. And

in crisis management, the search for a new balance between protection and respect

for sovereignty pushed R2P to the forefront. The same was occurring for forced

migrations. The 1980s and 1990s had been the time of emergency rescue for

refugees; could the next decades become, with the end of many conflicts,37 the

time for sustainable solutions? In the meantime, with the number of internally

displaced persons on the rise, and growing flows of persons in search of a new life in

a peaceful country, the turmoil of the global South partly transferred to the North.

During the early part of the new millennium, Europe enlarged, wiping off the

internal divide that spoiled the continent during bipolarisation; but at the same time,

Europe faced new challenges: how to adapt and how to adapt its international role

to the new conditions?

6.4.1.1 Immigration, a New Concept for Old Europe

As a major donor Europe had to think of “the emerging serious imbalances” when
“Member States were spending significant amounts on processing asylum claims in
the EU where the majority of applicants did not qualify for international protection
while the majority of refugees including the most vulnerable groups”38 remained

unprotected in the vicinity of their State of origin. As a progressively integrating

entity,39 it was getting much bigger, but also suddenly quite different with its

biggest ever enlargement, 10 countries at once joining 15, while the Schengen

system with its unique external border was still a work in progress.40

As a human group, Europe was considering the results of the huge change in its

demography: “Europe needs migration. Our populations are getting smaller and
growing older”.41 However, unlike the traditional countries of immigration—the

United States, Australia, Canada—that have, for decades, received and integrated

former refugees, together with people attracted by a possible better future and

37 The Balkanic wars, Angola, Sierra Leone, Liberia, the international phase of the Congolese case

(where agreements were brokered in 2002).
38 The Commission Communication “On the common asylum policy and the Agenda for protec-

tion” of 26 March 2003 (COM (2003) 152 final).
39 Even if still in search of its institutions, during the Intergovernmental Conference and, even

more, after the rejection of the Constitutional Treaty by France and the Netherlands.
40 Namely with some European States not belonging to the space and non-European States

belonging to it.
41 European Parliament Analysis. Recommendations no DT/61933.doc, 8 June 2006.

6 The Challenge Posed by Migration to European Crisis Management: Some. . . 101



chosen for their capacities, Europe was not used to immigration and reinstallation

of refugees.

Meanwhile, on Europe’s southern shores and in the eastern mountains of Greece,

quite another phenomenon was appearing: that of massive mixed migration. People

were approaching the external border, often without documents showing their

origins, no matter what the reasons were for fleeing their country of origin. Most

of the time grouped by smugglers or traffickers, sometimes on their own, forced to

migrate or not, pushed by a family in quest of some remittances or making their own

way towards a mythic El Dorado. According to the conditions of travel they go

unnoticed42 or are seen in dire need of assistance. Some of them are eligible for

protection, not always the ones who claim it.

6.4.1.2 Chosen Immigration

(. . .) we are trying to manage migration better: welcoming those migrants we need for our

economic and social well-being, while clamping down on illegal immigration43

Thus, was set up a summa divisio: legal (and fruitful) versus illegal (and to be

fought) migration.

For Europe, an important parameter of the device relates to “readmission”

agreements. The latter mean that the non-European State acknowledges its obliga-

tion to admit its own nationals. And some such agreements encompass the obliga-

tion to admit third country nationals having transited through their territory.44 Such

agreements are often balanced by facilitation of visas, but not always. Since 2002

(with Hong Kong), the EU has concluded approximately two dozen readmission

agreements, half of them complemented by a visa facilitation procedure.

42 Such as many Iraqis and Afghanis wanting to reach the UK, who had entered unnoticed into the

European space and only appeared when they stopped in Sangatte in their protracted attempts to

cross the Channel.
43 Benita Ferrero-Waldner, Commissioner for External Relations, Speech (06/149) in Stockholm

(Swedish Institute for International Affairs 7 March 2006).
44 T Strik Parlementary Assembly of the Council of Europe’s rapporteur “Les accords de

réadmission, un mécanisme de renvoi des migrants en situation irrégulière” doc no 12168 17

mars 2010.
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6.4.2 Recognition of Immigration into Europe as an Issue for
External Policy

6.4.2.1 Two Conceptual Innovations

Two key expressions appear. One relates to temporality: circular migration. The

other one relates to geography and geopolitics: externalisation of asylum. Both

concepts are meant to meet the challenges posed by the context.

On the 1st of May 2004, ten States entered the European Union: Poland,

Slovakia, Hungary, Slovenia, Estonia, Latvia, Lithuania, Cyprus, Malta and the

Czech Republic. Only the latter did not become part of the external border of the

EU. Together with the Spanish Canaries Island, the Ceuta and Melilla Spanish

enclaves in Morocco, Greece, and Southern Italy (namely the Bari area and the

Lampedusa Island) they became the Gate of Europe. For years already there was

mounting pressure around the ancient points of the Gate and this new landscape

gave an opportunity for rearranging.

The system was tailored with regard to both the Central and Eastern enlargement

and a unique convergence between European institutions and UNHCR, headed up

at the time by a former Dutch Prime Minister. In 2002, when this enlargement was

being prepared, the European Council of Sevilla echoed a UNHCR declaration

calling refugees to be kept in the vicinity of their country of origin. Accordingly, the

next European Council adopted the principle of having Southern countries

preventing departures to Europe.45 In 2003, the High Commissioner put forward

the so-called “three-pronged working proposal”,46 offering the perspective of two

new ways for a European country to protect people in need of protection. The

traditional one is granting asylum on its territory. One new “prong” would be

“regional” protection, made possible by an action of capacity building in the

South with European aid to strengthen protection capacity. The second new

prong would be that of “European” protection aimed at protecting those having

filed “manifestly unfounded” asylum request, but however in need of protection.

The latter persons would be distributed among European States. To make it short:

there would be fewer refugees coming to Europe, but people not eligible for refugee

status would be welcomed to benefit from extended protection.

“Europe is a unique model of an emerging “common asylum space”. If burden
sharing and responsibility sharing cannot be successfully applied within this space,
then how can we possibly expect it to be applied globally? Indeed, I would say that
Europe has no choice but to work on both fronts if it is to effectively address both
the phenomenon of irregular movements of asylum seekers to Europe and the
phenomenon of economic migrants abusing and clogging up its asylum systems.

45 Concl. of the Presidency 21 and 22 June 2002.
46 Statement by Mr. Ruud Lubbers, United Nations High Commissioner for Refugees, at an

Informal Meeting of the European Union Justice and Home Affairs Council, Veria, Greece, 28

March 2003.
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(. . .) With the accession in 2004 of ten new EU member States, there is an
opportunity to be seized (. . .) If we want to move ahead, we will have to engage
these new countries without delay in exploring the issue, since much of the joint
processing may take place on their territories”.47 In 2004, the time seemed to have

come for a huge re-arrangement. After tough negotiations, the Hague programme

adopted by the European Council in November for 2004–2009 was less generous

than Tampere, but deliberately innovative.

Innovation lies first in a geographical shift. The most prominent aspect of the

Hague programme is asylum externalisation. The EU cares about asylum seekers

and pays for them, but it manages to have them protected outside Europe. This

innovation was welcome by some authors (van Selm 2005),48 and strongly

criticised by others (Rodier 2004).

A second innovation relates to temporality. Following the Hague program, the

EU invented the pioneer49 concept of “circular migration”, first put forward in a

Communication of the Commission dated 1st September 2005,50 and considered

“development-friendly”. Soon after, the European Council of 15th and 16th

December 2005 ended with Conclusions of the Presidency stating, inter alia

GLOBAL APPROACH TO MIGRATION. The European Council notes the increasing

importance of migration issues for the EU and its Member States and the fact that recent

developments have led to mounting public concern in some Member States. It underlines

the need for a balanced, global and coherent approach, covering policies to combat illegal

immigration and, in cooperation with third countries, harnessing the benefits of legal

migration. It recalls that migration issues are a central element in the EU’s relations with
a broad range of third countries, including, in particular, the regions neighbouring the

Union, namely the eastern, south eastern and Mediterranean regions.51

6.4.2.2 The Way for Implementation

In order to implement the three-pronged system, the EU was to draw on diverse

partnerships. The oldest is the ACP. The second is the Euro-Mediterranean part-

nership, once named the Barcelona process. And the latest refers to the concept of

‘Neighbourhood’, which is not exempt of some overlaps with other groups of

States.

47 Statement by Mr. Ruud Lubbers, United Nations High Commissioner for Refugees, at an

Informal Meeting of the European Union Justice and Home Affairs Council, Veria, Greece, 28

March 2003.
48 Rather than focusing on somewhat nebulous “partnerships” with countries of origin, the new

programme recognises the “external dimension” to asylum and migration policy. In other words,

the Hague Programme envisions promoting refugee protection beyond the European Union and

incorporates migration management within broader foreign policy concerns.”
49 According to MEMO 1549.
50 COM (2005) 390 final (Communication from the Commission to the Council the European

Parliament, the European Economic and Social Committee and the Committee of the Regions).
51 Council of the European Union—Presidency Conclusions 15914/1/05 REV 1 § 8.
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The Council drew the first lines for implementation by annexing a document

with the title “Global approach to migration: Priority actions focusing on Africa
and the Mediterranean”, listing some very practical measures52 and foreseeing the

use of the ACP–EU political dialogue, namely on the basis of Article 13 of the

Cotonou Agreement,53 “covering a broad range of issues from institution and
capacity building and effective integration of legal migrants to return and the
effective implementation of readmission obligations, in order to establish a mutu-
ally beneficial cooperation in this field.”54

For other non-member States the period of the Hague document was very

specific, since 2004, together with marking a huge enlargement, was drawing the

scheme of enlargement to a halt. Europe began acknowledging the need for

cooperation with the States left just outside its borders, which formed the basis of

the idea of a ‘Neighbourhood’ partnership with some Eastern as well as Mediter-

ranean countries. In order to avoid a visible line between prosperity and those left

outside, it was decided to develop an area of prosperity and close cooperation

involving the European Union and the neighbouring countries, the list of which has

no purely geographic rationale.55 The corresponding financial instrument56 is a

merger of MEDA57 and TACIS58 instruments, and the Partnership has to be

52 – Explore the feasibility of a migration routes initiative for operational cooperation between

countries of origin, transit and destination.

– Establish and implement a pilot Regional Protection Programme (RPP) involving Tanzania as

early as possible in 2006, with a steering group to oversee the programme. Based on findings

from the pilot, develop plans for further programmes in Africa.

– Engage Mediterranean third countries in the feasibility study of a Mediterranean Coastal

Patrols Network, Mediterranean surveillance system and related pilot projects.

– Consider supporting efforts of African states to facilitate members of diasporas to contribute to

their home countries, including through co-development actions, and explore options to

mitigate the impact of skill losses in vulnerable sectors.

– Establish information campaigns targeting potential migrants to highlight the risks associated

with illegal migration and raise awareness about available legal channels for migration.

– Explore how best to share information on legal migration and labour market opportunities, for

example through the development of migration profiles and through strengthening sub-

regional fora.
53 See text supra note 31.
54 Text of the above-mentioned Annex.
55 “List includes the neighbouring countries which do not currently have an accession perspective

(. . .) Assistance to neighbouring countries with accession prospects, such as Turkey or the

countries of the Western Balkans, is covered under a separate Pre-Accession Instrument” (Intro-

duction of the Communication of the Proposition of the Commission for a Regulation of the

European Parliament and of the Council laying down general provisions establishing a European

Neighbourhood Partnership Instrument).
56 Regulation 1638/2006—24 October 2006, based upon a proposal of the Commission dated 29

September 2004 (COM (2004) 628 final).
57 The financial aspect of the Euro-Mediterranean policy.
58 One of the financial instruments for support to the States of CEI.
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activated on a case by case basis through an Action Plan.59 The link between this

Neighbourhood Partnership and the asylum externalisation does exist even though

only a minority of the Neighbour States have entered the system conceived from

2004 (all Mobility Partnerships came later). More agreements have been concluded

by European Member States on a bilateral basis.60 A multilateral process success-

fully initiated could be identified with the follow-up of the Euro-African Strategy

from 2007, as well as the “Processus de Rabat”.61

In short, the Neighbourhood Partnership is not, or not yet, a privileged area for

cooperation about migration. Four years after the adoption of The Hague

programme, as well as after the first decisions upon the Neighbourhood Partnership,

the instruments in force for readmission were mainly inter-State ones or arrange-

ments based upon another partnership contiguous with the Neighbourhood one.62

Thus, the implementation of the European device for having undesired migrants

leaving Europe (either after an illegal entry or after the period of their legal

employment has come to an end) was relatively difficult. Moreover, on the

European side, as well on the migrants’ side, facts were disappointing. Illegal

migrations and their related human sufferings were, nevertheless, on-going.

6.4.2.3 The Practical Tools: Institutionalisation and Programmes

The FRONTEX Agency63 was created just before The Hague programme, with an

obvious view to enhancing security in the general framework of the Schengen

architecture. It aims at managing operational cooperation between member states,

especially, but not only, when it comes to organising joint return operations of

third-country nationals, illegally present on the territory of the member States.

FRONTEX is also in charge of analysing risks of organising training, and dissem-

inating knowledge. It was completed with the FRAN (Frontex Risk Analysis

Network).64

More specific are the RABITs—Rapid Border Intervention teams. Their

founding regulation explicitly evokes “the critical situations which Member States
from time to time have to deal with at their external borders, in particular the
arrival at points of the external borders of large numbers of third-country nationals
trying to enter the territory of the Member States illegally”. Their deployment is

59 Action Plans, for example, have not been signed by Libya, Syria as well as Belarus.
60 Spain and Morocco, Italy and Libya, the UK and Libya.
61 Created in 2006 (http://www.processusderabat.net/web/, accessed 6 October 2014).
62 For instance, its thanks to MEDA that Morocco negotiated with the EU its behaviour with regard

to Moroccans illegally present in Europe.
63 Council Regulation (EC) No 2007/2004 of 26 October 2004 establishing a European Agency for

the Management of Operational Cooperation at the External Borders of the Member States of the

European Union.
64 Creating a cooperation upon information with some non-European States’ services.
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conceived as an ad hoc and temporary aid.65 Some programmes complemented the

device: AENEAS66 was meant for helping the partner States to manage migrations

and asylum by capacity building, and the CCC (Common Core Curriculum) was to

improve border guard training and thus transfer the FRONTEX standards to other

States’ services.
However, the most important type of programmes are the “situation specific and

protection oriented” RPP—Regional Protection Programmes, according to “a dis-

tinction (. . .) drawn between the differing needs of countries in regions of transit

and countries in regions of origin”.67 The latter category, since it refers to the

regions of origin of refugees, often face huge difficulties, and has to be assisted in

order “to comply with international obligations under the Geneva Convention and

other relevant international instruments, to enhance protection capacity, better

access to registration and local integration and assistance for improving the local

infrastructure and migration management”. Whereas in the former countries,

roughly corresponding to “the southern and eastern borders of the EU”, the

programme was about enabling them to better manage migration and to provide

adequate protection for refugees. RPPs are developed in partnership with the

countries concerned and “in close consultation (. . .) with UNHCR and, where

relevant, other international organisations”68 (point 3).

6.4.3 Migrations into Europe, Still a Domain for Protection?

As early as 2004, the UNHCR, during the process of drafting the Hague

programme, was explaining that its proposal was aimed at protecting the rights of

those eligible for refugee status—if necessary through a determination of their

status and a protection in the region of their own country—and of those at risk,

65 “Rapid Border Intervention Teams comprise specially trained experts from other Member States

on its territory to assist its national border guards on a temporary basis. The deployment of the

Rapid Border Intervention Teams will contribute to increasing solidarity and mutual assistance

between Member States (7) The deployment of Rapid Border Intervention Teams to provide

support for a limited period of time should take place in exceptional and urgent situations.” (§§ 6

and 7, Regulation (EC) No 863/2007 of 11 July 2007 establishing a mechanism for the creation of

Rapid Border Intervention Teams and amending Council Regulation (EC) No 2007/2004)”.
66 AENEAS: a programme with general objective to provide third countries with technical and

financial assistance in order to help them manage migrations in a better way migrations: develop-

ment of their legislation regarding protection as well as legal immigration, promotion of the

respect of principle of non-refoulement and respect of the readmission. The AENEAS programme

has supported 107 projects in different regions from 2004 to 2006. It has been created by

Regulation (EC) n. 491/2004 of 10 March 2004.
67 Point 2 of the “Communication from the Commission to the Council and the European

Parliament on Regional Protection Programmes” 1.9. 2005 COM (2005) 388 final.
68 Idem, Point 3.
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even though not eligible to the status. Europe was highlighted as a major actor for

direct or indirect protection. Does Europe play this role?

6.4.3.1 Immigration and Human Rights: An Indivisible Package?

The concept of indivisibility comes from human rights law, since many legal

instruments69 proclaim that human rights are indivisible, meaning that no right

can be safe if other ones are violated. With regard to the present topic, indivisibility

means that a fair treatment of asylum seekers is not sufficient; whereas only the full

respect of all migrants’ rights means compliance with human rights. The complex

device set up with, on the one hand, externalisation of protection and on the other

hand, acceptation in Europe of some people in need even though not entitled to

asylum went to be checked against indivisibility. When the EU adopted the Return

Directive (2008/115 EC OJ L348/98 24 December 2008), establishing common

standards for Member States it was highly “controversial among NGOs and the
academic world, because of a perception that it took an unduly harsh approach on
these issues” (Peers 2014).

However, in spite of its promises and of the efforts forward (European Com-

mission 2006),70 the externalisation mechanism did not easily work. Both efforts

failed. While migrants were waiting for asylum, they had to stay in their region of

origin. To this end, camps have been created, or reused, such as the camps in

southern Libya for Chadian refugees. They were supposed to allow vetting of those

in need of protection in the bigger group of economic migrants. Due to a lack of

culture of asylum for people from another civilisation, or to racism in their

population or simply to poor governance, the partners, namely the southern ones,

have not yet reached the required level of reception. Quests for asylum in Morocco,

Algeria, not to mention Libya, are all too often dangerous and disappointing. When

migrants are approaching Europe in a mixed flow, the status determination of the

ones eligible for refugee status offers fewer chances than on an individual basis.

Europe had hope for this mechanism; and it was also disappointed. None of the

situations were compatible with the principles it proclaims. Little evolution was

perceivable towards the most important principle in its eyes: circular migration

programmes and “effective mechanisms for readmission” (European Commission

2006).71 The image of Europe in other countries became increasingly blurred.

69 The International Covenant on Civil and Politic Human Rights.
70 European Commission, The Global Approach to Migration One Year On: Towards a Compre-
hensive European Migration Policy, COM (2006) 735 final, 30.11.2006.
71 European Commission, The Global Approach to Migration One Year On: Towards a Compre-
hensive European Migration Policy, COM (2006) 735 final, 30.11.2006.
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6.4.3.2 Events Blurring the European Image

On the external borders of Europe, pressure was rising, mainly due to the Ceuta and

Melilla crisis of 2005. These Spanish territories are landlocked in the North

Moroccan territory. In September 2005, African migrants attempted to enter the

‘European area’ by climbing the barbed wire fences around the enclaves. Those

climbing the walls of Ceuta were shot by the Spanish police; 11 died. The so-called

‘externalisation’ policy began being strongly combated by NGOs after the Ceuta

and Melilla troubles. Moreover, this was the beginning of mediatisation, not of the

phenomenon. The deadliest are not the Ceuta and Melilla barriers by far, but the

sea. Groups of sub-Saharan migrants became more and more visible and many

deaths at sea occurred and still occur. Even though there is no certainty about

figures, the death toll is heavy.72 These incidents have provoked strong criticism.73

6.4.3.3 Better Harnessing the Challenge at the Turn of the Decade?

In spite of harsh criticisms, the protagonists went on, with a view of handling both

human rights and security. The year 2008 brought a reaffirmation of principles and

an acceleration of implementation. In 2008, the UNHCR opened an office in

Morocco, so as to offer, at the forefront of the contact with migrants, the

corresponding capacity. In October, the French Presidency of the EU brought the

Member States to solemnly adopt the “European Pact on Immigration and on

Asylum”, a comprehensive document aiming at recalling the European commit-

ment to people in need of protection, and through which the Member States pledged

to adopt a more global and flexible migration policy, including the issue of return to

the State of origin. A major piece of the Pact relates to a “Common European

asylum regime”, once again, in order to go beyond the above mentioned Directives.

At the turn of the Decade, the efforts seemed to begin paying off. Bilateral

agreements named “Mobility Partnerships” or MPs were supposed to help imple-

ment this device, encompassing issues ranging from development aid to the fight

against unauthorised migration and temporary entry visa facilitation. During the

period under review, Moldova (2008), Cape Verde (2008), Georgia (2009) and

Armenia (2011) signed with the EU. Negotiations were opened with Ghana and

Senegal. The legal device was reinforced when, in December 2008, the Directive on

72According to United for Intercultural Action, a NGO, 16,000 migrants were dead between 1988

and 2012. Another one, Fortress Europe states that more than 12,000 clandestine migrants are dead

and more than 5,000 have disappeared in their attempt to cross the Sicilia Canal or the Gibraltar

straight, or in the Aegean or Adriatic seas, or between Africa and the Canaries islands.
73 For example, Des centaines de morts et disparus aux portes de l’Europe, Médecins du monde,

1er juillet 2008, Michel Agier, Vent mauvais sur la Méditerranée: La fin de l’asile, c’est le déni de
la vie même, Mediapart, 7 avril 2009.
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return of illegal migrants74 was adopted, the aim of which is to ensure Member

States use common standards.

The Stockholm programme (2010–2014) can be considered as setting concrete

objectives for the realisation of the European Pact for Asylum and Migration, itself

followed by an Action Plan. This pragmatism was needed due to the crisis striking

Europe: “The vision set out in Tampere and to a lesser extent, Hague, has
disappeared. (. . .) the shift in focus toward the needs of European labor markets
suggests that migration is no longer just simply a Justice, Liberty, and Security
policy, but an integral part of foreign policy, employment and social affairs, and a
host of other policy areas, such as trade, education, and finance” (Collett 2010).

6.5 The ‘Arab Spring’: New Hopes or Even Tougher

Challenges?

An even more specific situation arose when the so-called Arab Spring broke out.

For the EU, it seemed to be the dawn of a new era, the fall of another dividing wall.

Yet the new situation induced a more visible flow from Tunisia and Libya to

Lampedusa in early 2011. Europe was distracted from its dreams of reinforced

cooperation on various topics, even the most democratically far-reaching ones,75

and those of new Mobility Partnerships.

Globally, in humanitarian crises, Europe (i.e. the Union plus its Member States)

is the most generous donor of humanitarian assistance. With the Arab Spring, the

EU stands, once again, at the forefront. In Libya, the total amount spent (for purely

humanitarian activities) was 80 million euros; in Syria, it is to date (August 2014)

2.88 billions euros.76 Moreover, Libya gave the EU the opportunity to involve both

aspects of ECHO, civil protection as well as humanitarian aid. The European Civil

Protection Mechanism was active with the “Pegasus” operation, one of the biggest

evacuations ever. Pegasus I evacuated European workers from Libya; and Pegasus

II evacuated third country nationals, mainly Egyptians and Tunisians who had their

jobs in Libya. Both operations were airlifts, operated by planes of different Member

States,77 coordinated by ECHO. The EU has set up the first military operation ever

totally devoted to humanitarian logistics, EUFOR Libya, created on 1st April 2011.

According to principles of humanity and independence which are highlighted

by Regulation 1257/96, this force was conceived as a pure tool, available for

74 2008/115/EC of 16 December 2008, on common standards and procedures in Member States for

returning illegally staying third-country nationals.
75 Communication of the European Commission “A partnership for Democracy and shared
prosperity” COM (2011) 200 final, 8 mars 2011.
76 Consilium.europa.eu consulted on June 2nd 2013. It is a integrated amount (ECHO plus

Member States plus External Action).
77 Germany, Denmark, Belgium.
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humanitarians. The strongest element in the device was that its activation was

subject to OCHA’s will: “EUFOR Libya, if requested by OCHA, shall (. . .) con-
tribute to the safe movement and evacuation of displaced persons”.78

Besides the fact that OCHA never asked for EUFOR Libya’s activation, the

Libyan case, together with the Tunisian one, were strongly disappointing for the

EU. With regard to migrations, the EU was faced with a twofold challenge. Not

only was Libya no longer in a position to play its role in readmission, but, instead,

thousands of people were arriving from Libya on European shores or were left to

die at sea.

6.5.1 Facing Migratory Emergency

In 2011, due to the ‘Arab Spring’, the EU received what was considered a ‘massive

influx’ of some 40,000–60,000 people. Although small in comparison to intra-

African displacements, it nonetheless was a dilemma for the Europeans:

The EU’s celebration of its neighbours’ fight for democracy put the Union in a delicate

position. On the one hand, the EU had a moral duty to open up to those whose freedom has

been denied (. . .). On the other, the constant concern regarding irregular migration

intensified.79

It could have been time for granting temporary protection, for the first time since

the Directive had been adopted. Migrants would have been accepted without a

status determination and they would have been sent to different Member States for

1 year. However, such was not the case, partly because the flow from Tunisia

seemed linked to disorders in a specific way: not due to generalised violence, rather

due to the temporary inefficiency of the security services, which had, up to then,

prevented people from fleeing. This type of nexus could be discussed also in regards

sub-Saharan Africans coming from Libya. Nevertheless, in the absence of tempo-

rary protection, the migratory crisis management was State-security oriented. In

spite of the Hermes Operation deployed by FRONTEX,80 there was a mess in Malta

78Article 1, § 2, Council Decision 2011/210/CFSP.
79Marie Martin “Extension of Mobility Partnerships with Euro-Mediterranean Partners” Culture

and Society. Migrations (Statewatch.org).
80 Frontex received a formal request for assistance on February 15th from the Italian Ministry of

Interior regarding the extraordinary migratory situation in the Pelagic Islands. The Italian Gov-

ernment requested assistance in strengthening the surveillance of the EU’s external borders in the

form of a Joint Operation. Additionally, Italy requested a targeted risk analysis on the possible

future scenarios of the increased migratory pressure in the region in the light of recent political

developments in North Africa and the possibility of the opening up of a further migratory front in

the Central Mediterranean area. In a statement issued by the EU Commissioner for Home Affairs,

Cecilia Malmstr€om, it was stated that Hermes will be “deployed to assist the Italian authorities in

managing the inflow of migrants from North Africa, particularly arrivals from Tunisia, on the

island of Lampedusa” (www.frontex.europa.eu).
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and much more in Lampedusa. The local facilities were quickly overwhelmed, even

though the Italian Red Cross and Civil Protection showed true efficiency and the

Lampedusa inhabitants showed great generosity. The island, normally inhabited by

5,000 people received up to 25,000 people at the same time. Italian ships also saved

a lot of lives that were endangered at sea.

However, the general impression resulting from European behaviour was not a

positive one. The crisis put a halt to solidarity and a halt to the welcoming of mixed

migration. Primarily Italy complained, demanding for “burden sharing”, and faced

with the lack of response, opened the Schengen path to the migrants, which France

considered a danger to itself. The welcome offered by locals was hidden from the

public by the mid-term political issue. After the rescue offered by the Italian

authorities,81 attention was drawn to the flux spilling over to other European

countries thanks to the Schengen system. France, the next neighbour, after a few

days, closed the borders, with little success due to clandestine cross-over. After a

short dispute, France and Italy agreed upon commonly asking for a reform of the

Schengen System. Rumours circulated of worrying examples, such as the left-to-die
case.82 The UNHCR speaks of 1,500 dead during the first semester of 2011 in the

central Mediterranean, due to overcrowded unseaworthy boats deprived of help.

The Arab Spring was followed by the Syrian civil war and exile by sea continues.

After 3 years, more than 250,000 have arrived on the sole Italian shores, coming

from North Africa, Middle East, the Horn of Africa. . .. The whole system has thus

been put at risk of collapse.

6.5.2 After the Arab Spring, a New Impetus

In the wake of the ‘Arab spring’ and of the turbulence it has created on the southern
border of Europe, many decisions were made. After 3 years, one may consider that

the events gave a strong impetus to European migratory crisis management. Two

different levels may be distinguished.

81 There is often confusion between a case of 2009, relating to a lack of relief, condemned in 2011

by the European Court of Human Rights and the very efficient aid given in 2011 by the Italian

authorities.
82 According to Amnesty international, in March 2011 one small boat fleeing from Libya was short

of food and of fuel. The surrounding fishing ships gave no help. It sent a Mayday call received by

the Italian rescue centre, which sent some food from a helicopter. The story ended with the boat

landing again in Libya. The survivors were sent to jail. The Libyan State did not take up its

responsibility. However, was it reasonable to expect such behaviour from Libya? (T Strik,

(Rapporteur of the Commission for migrations, Council of Europe), Lives lost in Mediterranean

sea: Who is responsible?).

In the Hirsi Jamaa and others case, the European Court of Human Rights has condemned Italy

in 2012 for having, in 2009, intercepted a boat in the Maltese zone for rescue and research, and

for having sent him back to Libya, pursuing to the Italy–Libya agreement for readmission.
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6.5.2.1 The Overall Level: A New EU Global Approach to Migration

and Mobility or Gamm

As early as June 2011, the European Council’s Conclusions invited the Commission

to evaluate the General approach set up previously and to “set a path towards a
more consistent, systematic and strategic policy framework for the EU’s relations
with all relevant non-EU countries”, adding that “This should include specific
proposals for developing the Union’s key partnerships, giving priority to the
Union’s neighbourhood as a whole.” The Commission was in a position to work

on the basis of a public online consultation and of statistics.83

The results of these investigations were the following proposals, included in a

Communication of the Commission, dated 18 November 201184:

• To expand the scope of the General Approach from “Migrations” to “Migrations

and Mobility”;

• To keep to the principles of mutual benefit and dialogue with third countries;

• To consider the global approach as overarching all European activities relating

to migrations, and to have it implemented by EEAS as well as the Commission

and the Member States.

The GAMM puts forward four major principles. The first two principles are

intertwined: acceptation of the existence of legal immigration into Europe and the

link between migration and development. Thus, migration, since it helps migrants

to help their country, is under the aegis of human security. Thus, through the

acceptance of the very idea of legal migration, Europe indirectly acts in favour of

human security. This is an extra contribution, added to the funds handled by DG

DEVCO. In order to strengthen this action, the European Commission has issued an

eloquent communication: Maximising the Development Impact of Migration. The
EU contribution for the UN High-level Dialogue and next steps towards broaden-
ing the development-migration nexus.85

Another set of twin principles put forward by the Global Approach cites the

refusal of illegal migration, which includes struggle against it, and the establish-

ment of a device against human trafficking. The latter is possible thanks to

83According to the UN (UNDP (2009) Overcoming barriers: Human mobility and development,
Human Development Report; UNHCR (2011) Global Trends 2010), “there are 214 million

international migrants worldwide and another 740 million internal migrants. There are 44 million

forcibly displaced people. An estimated 50 million people are living and working abroad with

irregular status. Long-term population ageing in Europe is expected to halve the ratio between

persons of working age (20–64) and persons aged 65 and above in the next 50 years. Migration is

already of key importance in the EU, with net migration contributing 0.9 million people or 62 % of

total population growth in 2010” (Communication SEC (2011) 1353 final).
84 Communication from the Commission to the European Parliament, the Council, the European

Economic and Social committee and the Committee of the Regions “The Global Approach to

Migrations and Mobility” (SEC (2011) 1353 final).
85 COM (2013) 292 final.
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EUROSUR, a cooperative surveillance device which has, since then, been agreed

upon (see below). Thus, Europe insists upon the fact that it helps the victims of

trafficking and it helps people who are at risk at sea on their clandestine route to

Europe, which is all too frequent.

The Global Approach also encompasses a fifth principle: advancing the common

European asylum policy, which at last has come to life.

Two main types of tools are designed for implementation. On the one hand, there

are agreements, with different degrees of binding power: migration partnerships,

proposed to the Neighbours and simple Common Agendas on Migrations and

Mobility for other States. On the other hand, communication tools have been set

up: Migrations and Mobility Resource Centres, and one EU immigration portal.

6.5.2.2 More Specific Elements

We shall deal with some more specific elements in an orderly way, from the country

of origin to the heart of the Schengen area.

In the Region of the Country of Origin

a) The EU has developed its Regional Protection Programmes. The system had

begun with two areas only: Eastern Europe as a region of transit86 and the

African Great Lakes Region (particularly Tanzania) as a region of origin.87 In

2010, the Horn of Africa88 as a region of origin and eastern North Africa were

added.89 Previously a region of transit, the latter was endangered in 2011.

Nevertheless, the possible creation of a RPP for Syria came to the fore in

2012. During its Presidency, Cyprus has pushed strongly in that direction,

putting the topic on the European Council’s Agenda. The programme has been

decided en 16 December 2013, as “Regional Development and Protection

Programme for refugees and host communities in Lebanon, Jordan, and Iraq”

to cope with Syrian refugees.

b) In March 2012, the EU decided90 to accept refugees waiting for resettlement in

different regions with a heavy load of refugees. Even though resettlement is a

voluntary activity depending on a sovereign decision, the EU proposed a Joint

86 Belarus, the Republic of Moldova and Ukraine.
87With a focus upon Tanzania, were protection seemed possible.
88 Kenya, Yemen and Djibouti.
89 Egypt, Libya and Tunisia.
90 Decision of the Parliament and the Council 29 March 2012 (281/2012) (O.J. L92/1, 30.30.2012).

114 M.-J. Domestici-Met



Resettlement Programme, following on from the one initiated in 2009, in order

to improve the funding. The programme prioritises some origins91 and some

types of vulnerable persons.92 European Member States freely decide to accept

settlers, and receive financial aid for doing so, with special incentives for those

who had not previously accepted reinstallation. UNHCR has welcomed this

programme.

In the Region of Transit

As early as May 2011, the Commission undertook launching dialogues with

Morocco, Tunisia, and Egypt with a view to adopting Mobility Partnerships. The

first Mobility Partnerships has been concluded on 8 April 2013 with Morocco. In

the specific case of Libya, the EU has offered its technical cooperation on the topic

of borders. EUBAM Libya (EU Border Assistance Mission) has been created in

order to help Libya control its thousands of kilometres of borders through the

desert. But the number of police and custom officers is not sufficient.

As seen before, some RPP are conceived to benefit to regions of transit.

However, with times, the South and Eastern shores of the Mediterranean—as

well as, possibly, now, Ukraine- become regions of origin, which—once again!—

puts the system at risk.

On the External Schengen Borders

The overall spirit is for a better protection of fundamental rights including, first and

foremost, the non-refoulement principle.

a) The EU has organised the systematisation of the RABITs deployment. Regula-

tion 1168/2011, adopted 25 October 2011, and modifying Regulation 2007/

2004, highlights in its preamble that “[t]he mandate of the Agency should
therefore be revised in order to strengthen in particular its operational capa-
bilities while ensuring that all measures taken are proportionate to the objec-
tives pursued, are effective and fully respect fundamental rights and the rights of

91 Congolese refugees in the Great Lakes Region (Burundi, Malawi, Rwanda, Zambia);

– Refugees from Iraq in Turkey, Syria, Lebanon, Jordan;

– Afghan refugees in Turkey, Pakistan, Iran;

– Somali refugees in Ethiopia;

– Burmese refugees in Bangladesh, Malaysia and Thailand;

– Eritrean refugees in Eastern Sudan.

92Main characteristics of the persons eligible to the Programme: women and children at risk,

unaccompanied minors, survivors of violence and torture, persons having serious medical needs

that can be addressed only through resettlement, persons in need of emergency resettlement or

urgent resettlement for legal or physical protection needs.
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refugees and asylum seekers, including in particular the prohibition of
refoulement”. Thus, the regulation is placed under the aegis of the preservation

of fundamental rights.

b) A new cooperation mechanism has been decided, EUROSUR.93 The latter

regulation seems to bring a better balance between States’ security and

migrants’ rights and security. The regulation highlights the principle of non-

refoulement and organises the respect of this principle.94 With regard to the

cooperation with neighbouring third countries, the EUROSUR Regulation stip-

ulates that any “cooperation of Member States with neighbouring third countries
(. . .) must be based on agreements”. “Before concluding such agreements,
Member States must notify them to the Commission”, and the latter will verify

“their compliance with the provisions of the EUROSUR Regulation”, in partic-

ular concerning “fundamental rights and the non-refoulement principle”.95 This
provisions aims at ensuring the pre-eminence of the non-refoulement principle,

close to the rationale of international public policy. This rule, together with the

signature of new Mobility Partnership should put an end to the inter-State

North–South agreements, one of them having led to the Hirsi case.96

In the Schengen Area

a) The Common European Asylum System initiated in 2001 has finally been fully

renovated. On 1 June 2011, the Commission proposed revised Directives on

Asylum Procedures and on Reception conditions. After an intense period, on 12

June 2013, the proposal was endorsed by the European Parliament.97 Within 2

years, the whole system had been revised, as follows:

• “The revised Asylum Procedures Directive aims at fairer, quicker and better
quality asylum decisions. Asylum seekers with special needs will receive the
necessary support to explain their claim and in particular there will be
greater protection of unaccompanied minors and victims of torture.

• The revised Reception Conditions Directive ensures that there are humane
material reception conditions (such as housing) for asylum seekers across the
EU and that the fundamental rights of the concerned persons are fully
respected. It also ensures that detention is only applied as a measure of last
resort.

93 Proposal of the Commission for a Regulation establishing the European Border Surveillance

System (COM (2011) 873 final) 12 December 2012 and Regulation UE no 1052/2013 (European

Parliament and Council of European Union) 22 October 2013 OJ L 295, 6 November 2013.
94 Article 22.
95 Text of the Memo 13/578, 19 June 2013.
96 See footnote 83.
97Which ECRE (European Council for Refugee and Exile) considers showing a decreased level of

ambition.
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• The revised Qualification Directive clarifies the grounds for granting inter-
national protection and therefore will make asylum decisions more robust. It
will also improve the access to rights and integration measures for benefi-
ciaries of international protection.

• The revised Dublin Regulation enhances the protection of asylum seekers
during the process of establishing the State responsible for examining the
application, and clarifies the rules governing the relations between states. It
creates a system to detect early problems in national asylum, or reception
systems”,98

• The revised EURODAC Regulation will allow law enforcement access to the

EU database of the fingerprints of asylum seekers under strictly limited

circumstances in order to prevent, detect or investigate the most serious

crimes, such as murder and terrorism.99

b) The burden sharing issue, which was so problematic at the peak of the crisis, is

linked to the Schengen area without borders. Indeed, mutual trust between

Schengen States was lacking in front of the “massive inflow” of March 2011,

hence fears and closures of borders. Even worse, some States are permanently

deemed unable to stop migrants—as well as to treat them with dignity. Hence

this “great Acquis” (Fabre 2013) went under review, with two propositions from
the Commission. The first one foresees an annual report of the Commission. The

second one foresees the reintroduction of border controls in three types of

circumstances: “in case of foreseeable events which constitute a threat” to

public order, such as Olympic Games, “in case of unforeseen events such as a
terrorist attack and in case of (. . .) serious persistent deficiencies in the man-
agement of external borders”. The last case could, alas, be that of Greece. In the
beginning, there was less debate on the merits of these propositions, than on the

legal basis, which entails a debate about “supranationalisation of the manage-

ment of Schengen”. With the inflow becoming permanent, the Italian presidency

calls for a European Task force at sea.

6.6 Conclusion

Coming back to migration and the EU, and in order to summarise, the review of

European policies over the last two decades has shown that:

1. Europe being faced with global flows, a global approach was necessary and it has

been set up. The GAMM is global in that it covers all types of movements, as

well as in that it envisages a range of different geographic situations.

98 Taking into account the case M.S.S v. Belgium and Greece (ECHR) ruling that Dublin II should

not be respected if the asylum seeker is at risk of being exposed to degrading treatment.
99 www.ec.europa.eu (2013_ceas_factsheet.pdf).
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2. Fundamental principles have been reaffirmed, especially in texts dealing with

operational activities. The non-refoulement principle (regulations RABIT and

EUROSUR), has been reaffirmed, even against free bargaining power of a

European Member State negotiating with a Third country (regulation

EUROSUR). The right of the asylum seeker to be treated with dignity has

been reaffirmed and is protected even against the regular devolution rules for

asylum requests (confirmation of jurisprudence MMS by the new Dublin

regulation).

3. Improvement of protection is at the core centre of the device: promotion of

protection in the region of origin and the region of transit, extension of protec-

tion to people non eligible to refugee status (Directive on Temporary protection),

resettlement in Europe offered to the most vulnerable ones (Joint resettlement

programme) even if non-eligible.

4. Regular migrations, preferably but not exclusively circular ones, are now an

open option.

5. Readmission is likely to be, from now on, dealt more and more within Mobility

Partnerships, rather than in inter-States agreements.

For the time being, the EU seems consistent with its way of crisis management:

merciful towards the vulnerable and in search of peaceful relations through devel-

opment and capacity building. The security it is looking after is a global one, based

on human security and State stability. Tragedies should not hide the efforts which

are being made in order to offer a better respect of migrants’ human rights, neither

the fact that since 2005, Europe has spent 800 million euros by funding some

300 migrations-related projects in non-EU countries.

However, no final balance can be set up. In the practice of above-mentioned

points 3, 4 and 5, there is clearly place for uncertainty. How will the southern States

behave in RPPs? How many will sign MPs? Will the EU grant temporary protection

to Syrians or other “European neighbours”? Which profiles will be granted the

opportunity to migrate towards Europe? How long will migrations go on fuelling

development? And finally, how can it be ensured that present improvements will

not be ruined by new events?
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Chapter 7

Role of Non-traditional Donors

in Humanitarian Action: How Much Can

They Achieve?

Katarzyna Kot-Majewska

7.1 Introduction

The global architecture of international humanitarian assistance has been for years

dominated by a specific group of donor countries, who started to build up their

national aid systems back in the 1950s and 1960s. These highly developed econo-

mies, members of the Development Assistance Committee of the Organisation for

Economic Co-operation and Development (DAC OECD), associated predomi-

nantly with the concepts of ‘the First World’ or ‘the West’ is referred to as

‘traditional donors’.
However, since the beginning of the 1990s, following the globalisation of

international relations and gradual shifting of wealth to emerging economies, new

actors have appeared to play an increasingly important role at the scene of human-

itarian donor community and to influence the established ways of the provision of

humanitarian aid.1 The first remark that needs to be made about this group of

humanitarian donors is that it is highly diverse in terms of geographical location,

cultural and religious background, economic and political power and volume of

budgets, which they are able to allocate to humanitarian assistance. Some of them

have been donors for a long time, with far larger funds dedicated to foreign aid than

certain DAC countries. Some have ceased to receive Official Development Assis-

tance (ODA) in recent decades (like Poland), whereas some continue to be

Opinions expressed in this paper are individual opinions of the author.

1 Kristalina Georgieva: “The world is changing at a pace and a magnitude that we can hardly grasp

and all this affects the scale and nature of the humanitarian challenges we face nowadays.” in:

ICRC (2011): Discussion: what are the future challenges for humanitarian action.
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ODA-eligible while at the same time acting more and more frequently as donors,

often using their own experience in internal disaster response. It includes the

BRICS2 countries, new EU member states (so called “EU-13”),3 Turkey, selected

Arab states as well as some of the countries in the Caucasus and Central Asia like

Kazakhstan or Azerbaijan.

The variety among these donors is, in fact, reflected in a number of different

terms attached to them like “non-DAC donors”, “non-traditional donors”, “non-

Western”, “new” or “emerging donors”. For the purpose of this article we will use

these labels interchangeably, however it should be noted that none of them seems to

be fully accurate or accepted by all representatives of the group. Poland and other

post-communist countries of Central Europe would probably not be satisfied with

the title “non-Western donors” due to their Western-oriented political aspirations.

For some, which like for example Czech Republic4 have recently acceded to the

DAC OECD, the term “non-DAC donors” will not be ideal. Other countries with a

long history of aid donorship like the Gulf States (Cotterrell and Harmer 2005a,

p. 7), could easily oppose to such labels as “new”, “emerging” or “non-traditional”.

It is also worth pointing out that the above-mentioned terms were actually coined by

the “traditional club” of donors, at the key humanitarian and development policy

fora, to which very few “non-traditional” donors belong.5

One could ask why is it important to discuss the phenomenon of expanding

humanitarian donorship, especially if ‘new donors’ share in the overall global

Official Humanitarian Assistance is fairly limited. The debate is however mean-

ingful as it has a direct bearing on the coordination of the present plethora of

humanitarian actors, both at the policy level and operational level in the field.

Misunderstanding of each other’s values or intentions while engaging in humani-

tarian action can lead to duplications, gaps or inefficiencies in response, which in

turn create risks for the perception of humanitarian actors and their principled

approach, not to mention negative consequences for the beneficiaries. Furthermore,

better comprehension of “new” donors’ agendas seems of particular relevance in

connection with other parallel processes influencing humanitarian system nowa-

days, i.e. reduction of aid budgets by some ‘Western’ donors due to the global

economic downturn of the early 21st century, interaction between counter-terror

and aid interests as well as the UN integration and its impact on humanitarian space.

2 Brazil, Russia, India, China, and South Africa.
3 EU-12 recognition as ‘non-traditional’ donors is not universal (e.g. in GPPi (expand acronym and

reference) they are not qualified as “non-traditional donors”). For the purpose of this article, the

assumption is made that EU-12 member states are still considered as “emerging donors”.
4 The Czech Republic became the 26th DAC member state in May 2013.
5 Although referred to in some publications about “new donors”, in this article South Korea has not

been qualified as one due to its more than 3-year DAC OECD membership and extended

participation in the multilateral humanitarian system.

122 K. Kot-Majewska



Much has already been written about the emergence of new donors, from the

Overseas Development Institute Humanitarian Policy Group (ODI HPG) series

entitled Diversity in donorship (Cotterrell and Harmer 2005b) issued in 2005 and

later, to more recent studies, including Development Initiatives’ work (e.g. the

report Non-DAC donors and humanitarian aid (Smith 2011)), Global Public Policy

Institute’s research summarised in the paper Humanitarian Assistance: Truly Uni-
versal. A Mapping Study of Non-Western Donors (Binder et al. 2010) or report of
the Centre for Strategic and International Studies entitled Emerging Powers.
Emerging Donors (White 2011). Whereas the primary work on “new” humanitarian

donors was mostly based on review of primary sources or existing studies and

complemented by interviews with government officials or representatives of inter-

national organisations, succeeding publications comprised additional analysis of

quantitative data, particularly FTS6 data on humanitarian funding, or even more

advanced econometric methods to verify hypotheses concerning aid allocations of

“new” donors (Fuchs and Klann 2012). Furthermore, thanks to the latest HPG ODI

reports, the research on the changing landscape of humanitarian donorship was

supplemented by two important aspects: field level analysis (Harmer and Martin

2010) and a historical approach (Davey 2012).

Moreover, it should be mentioned that research on “emerging” humanitarian

donorship is only a part of wider academic efforts to describe, understand and

explain the role of “emerging” foreign aid donors. However, as Fuchs and Klann

suggest (Davey 2012, p. 2), it is the humanitarian response where the influence of

these “emerging” donors is the most palpable due to the fact that the significant

majority of countries provided at least some emergency assistance. The Haiti

earthquake in 2010, to which over 100 states responded,7 was by far the best

example of donor proliferation and showed that humanitarian aid giving can be

“a common pursuit” for all nations irrespective of their economic status (Harmer

and Martin 2010, p. 1).

This article is by no means aimed at presenting the whole picture of changing

humanitarian aid architecture. It rather intends to highlight selected findings of the

above mentioned research and to add several new observations, notably referring to

the international response to the Syrian crisis and other recent developments on the

international humanitarian agenda. First, we will focus on the humanitarian policies

and motives of “emerging” donors (Sect. 7.2). Later, we will look at the insti-

tutional set-up and financial allocations characteristic of their humanitarian aid

systems (Sect. 7.3). In the concluding part, taking into account “emerging” donor

features described in Sects. 7.2 and 7.3, we will attempt to answer the title question,

“How much can new donors achieve?”, by assessing opportunities and barriers to

their enhanced engagement in humanitarian action. Since the voices coming from

6 Financial Tracking System—global, real time database on humanitarian funding, managed by

UN OCHA, http://fts.unocha.org.
7 FTS data: http://fts.unocha.org/reports/daily/ocha_R10c_C91_Y2013_asof___1306182204.pdf,

accessed 6 October 2014.
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traditional donor fora have been prevalent in the current debate about new donors so

far, the article is also expected to provide a perspective that originates from a

non-traditional donor country’s experience.

7.2 Policy Frameworks and Motives for Engagement

As much as the lack of a specific legal basis for humanitarian action is not rare in the

donor world (Cotterrell and Harmer 2005c, p. 26), it is quite common that the well-

established aid givers define the objectives of their humanitarian action and commit

themselves to the four fundamental humanitarian principles of humanity, impar-

tiality, neutrality and independence. Their strategic or planning documents often

indicate thematic or geographical priority areas. The very first trend observed in

case of “new” donors is that they are active in the provision of humanitarian

assistance, however many of them do not possess specific policy frameworks

devoted to their understanding of humanitarianism, its principles and priorities.

Out of the studied examples only the Czech Republic published two planning

documents related specifically to humanitarian aid (Ministry of Foreign Affairs of

the Czech Republic), whereas in some cases (e.g. Poland, Hungary) chapters on

humanitarian action would be included in the wider development cooperation

strategy. According to the available studies, in other “emerging” donor countries

humanitarian assistance does not appear to be defined in strategic policy docu-

ments. Only a limited number of “new” donors, namely EU-13 donors, Brazil and

Mexico, committed themselves to the internationally recognised definition of

humanitarian action enshrined in the Good Humanitarian Donorship Principles.

This might stem from the will to maintain high flexibility of emergency response,

the limited importance attached to humanitarian action within the whole foreign

affairs system or simply concentration on operational aspects of humanitarian

action instead of its policy dimension.

Due to the lack of policy frameworks, learning about “emerging” donors’
understanding of humanitarianism can be quite challenging and requires more

complex studies involving interview methods as well as field level analysis. Never-

theless, the researchers have so far presented several examples of how “non-

traditional” donor countries perceive humanitarian aid and, to a significant extent,

their approach seems to be different in comparison to “Western” donors. First of all,

many “emerging” donors tend to understand their engagement in humanitarian

action through the prism of their religious orientation, e.g. through the tradition

of Islamic principle of zakat, which requires all Muslims to share a part of their

income with people in need and shapes the functioning of Islamic charity organ-

isations. Another example is India, where the concept of daan, present in Hinduism,

Buddhism and other dharmic religions, exerts influence on humanitarian giving

(Meier and Murthy 2011, p. 7). In spite of the formal adherence to the “Western”

definition of humanitarian aid (i.e. commitment to the European Consensus on

Humanitarian Aid or Good Humanitarian Donorship principles) by Poland, the

124 K. Kot-Majewska



distinction between humanitarian aid and support to Christian minorities worldwide

might not always be clear to the wider public.

Besides religious interpretations mentioned above, a number of non-traditional

donors view humanitarian action as an expression of solidarity, the maintenance of

friendly relations or an element of South–South cooperation (Binder and Meier

2011, p. 1138), while putting an emphasis on priorities and sovereignty of affected

states as well as avoiding donor-recipient hierarchy, which can be traced back to the

Non-Alignment Movement (NAM) founded in the 1950s. Adherence to the rule of

non-interference with other countries’ domestic affairs could influence the “new”

donors’ understanding of humanitarian aid. They are often reluctant to fund protec-

tion operations (Binder and Meier 2011, p. 1138) and tend to reduce the concept of

humanitarian action to short-term disaster response, while more political, long-term

response to conflicts and protracted complex emergencies would remain out of

scope of their humanitarian operations. India and China are “new” donors, for

which disaster management aspects of humanitarian activities seem to be parti-

cularly strong (Meier and Murthy 2011, p. 6; Binder and Conrad 2009, p. 12),

although in case of China this can be partly explained by the high profile of disaster

management in domestic policy rather than its close relations to the NAM, to which

China is only an observer country. In many “new” donors countries the distinction

between humanitarian assistance and other types of foreign aid (e.g. peacekeeping

operations, development assistance) is not entirely clear (Binder et al. 2010, p. 26).

What are the other rationales behind becoming a humanitarian donor? The

factors underlying the decision to enter the humanitarian enterprise—as in the

case of well-established donors’ motivations—are a mixture of availability of

resources (Cotterrell and Harmer 2005c, p. 12), genuine desire to help and a set

of political, economic and security considerations. Used as a soft power instrument,

humanitarian assistance can be seen by aspiring political powers such as India,

Turkey or the Gulf States as an expression of their leadership or significance

regionally and even globally. It can well be interpreted as a way to build a secure

regional environment by peaceful means. Strengthening involvement in humani-

tarian action might also be a method of manifesting a country’s adherence to a

particular governmental organisation and its values—this is a factor that could have

influenced EU-13 member states to increase their humanitarian funding. In other

instances, getting involved in humanitarian response would be perceived as an

opportunity to promote “new” donor’s expertise and technology transfer in a

particular field. China, for example, is a country with a history of multiple types

of disaster, where disaster management plays an important role domestically. This

background is thus conducive to Chinese participation in the international fora on

disaster risk reduction or International Search and Rescue Advisory Group

(INSARAG) (Binder et al. 2010, p. 13; Binder and Conrad 2009, p. 12). Last but

not least, like in traditional donor countries, domestic politics and media have a

bearing on humanitarian decision-making, which can translate the flow of aid

from Gulf states’ to disaster-prone countries such as Bangladesh, Pakistan or the

Philippines, from which many of their migrant populations originate (Binder and

Meier 2011, p. 1142).
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It is also apparent that some “non-traditional” donors attach importance to the

military and political approach to humanitarian assistance, as opposed to the

“Western” vision encompassed in the Good Humanitarian Donorship Principles

or Oslo Guidelines and MCDA Guidelines (Guidelines on the Use of Military and

Civil Defense Assets to Support United Nations Humanitarian Activities in Com-

plex Emergencies 2003). India’s government relies to a great extent on its army

while providing humanitarian relief domestically and abroad (Meier and Murthy

2011, p. 13). Qatar, Turkey and the Dominican Republic endorsed the so called

HOPEFOR Initiative aimed at promotion of use of military and civil defense assets

in disaster response, which many traditional donors have seen as a risk for civilian-

led humanitarian efforts. Turkey’s “aid package” for Somalia in response to the

2011 famine included not only life-saving humanitarian assistance but also parallel

development of closer political, business and academic relations (Özerdem 2013).

Fuchs and Klann found in their research that “new” donors’ emergency aid is more

politically motivated than that of “traditional” donors, though both groups provide

humanitarian assistance on the basis of a certain balance of needs-approach and

self-interest (Fuchs and Klann 2012, pp. 1 and 29).

“Emerging” donors’ preference for bilateral engagement, described in more

detail in part III, is also reflected at the policy level, as their dialogue with the

chief humanitarian organisations at the Geneva, New York and Rome fora is often

poorly institutionalised and restricted to the G77 engagement in ECOSOC or the

General Assembly. It is frequently the case that “new” donors’ Geneva- or New
York-based diplomats responsible for humanitarian action deal with a much wider

agenda including human rights or peace-building and rarely receive instructions

from the capital pertaining to solely humanitarian issues (Binder et al. 2010, p. 25).

This way, their involvement in the international humanitarian debate driven by

well-prepared humanitarian diplomats from “theWest” is rather scarce or limited to

several points of friction between the G77 plus China and the EU plus other

representatives of the “Western world”.

Whereas “new” donors’ presence at the well-established UN donor policy

debates might be considered inadequate, their rising engagement in alternative

coordination fora should not be forgotten. It can be observed that more and more

often regional organisations such as the Association of Southeast Asian Nations

(ASEAN), the Organisation of Islamic Conference (OIC), the League of Arab

States (LAS), and the African Union or the Economic Community of West African

States (ECOWAS) become active players in international humanitarian response.

To give two examples, OIC’s involvement was instrumental in response to the

Somalia famine in 2011, whereas the series of Syria Humanitarian Forum in 2012

and 2013, chaired by OCHA, were co-facilitated by OIC, LAS and ECHO (IASC

2013).
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7.3 Institutional Set-Up and Aid Allocations

There are two more factors lying behind the difficulty in learning more about “new”

donors’ engagement in international humanitarian action. The first one is linked to

the complex and unclear humanitarian aid management structures in many of these

states. Whereas in well-established donor countries and non-DAC EU donor coun-

tries the leading, coordinating role of the Ministry of Foreign Affairs in the

provision of humanitarian assistance and formulation of humanitarian policy is

quite evident, in “new” donor countries many ministries or national agencies are

involved in the process of aid decision-making and their actions are not necessarily

coordinated. With the exception of Russia, where humanitarian aid is managed by

the EMERCOM (Agency for the Support and Coordination of Russian Partici-
pation in International Humanitarian Operations) and Brazil (Binder et al. 2010,

pp. 12 and 17), where Ministry of Foreign Affairs coordinates humanitarian contri-

butions from other ministries, management structures, decision-making and coordi-

nation processes seem to be not sufficiently understood in all “non-traditional”

donor countries analysed in the GPPi paper series, i.e. in China (Binder et al. 2010,

p. 14), India (Meier and Murthy 2011, pp. 9–15), Saudi Arabia (Al-Yahya and

Fustier 2011, pp. 11–13), South Africa (Binder et al. 2010, p. 20), Turkey (Binder

et al. 2010, p. 21) and UAE (Binder et al. 2010, p. 23). What is more, fragmentation

of the humanitarian aid system in the majority of these countries is widespread, with

Saudi Arabia featuring as a powerful “new” donor with an extremely complex and

fragmented scene of humanitarian actors (Al-Yahya and Fustier 2011, pp. 11–13).

The second factor complicating the understanding of the broader picture of

“new” donors’ humanitarian action is the incomplete reporting of their humanitar-

ian funding to the Financial Tracking Service (FTS) managed by UN OCHA. It is

true that several non-DAC donors (Kuwait, Saudi Arabia, UAE) have been sending

information on their aid flows to the OECD DAC since the 1970s, however the

majority started to do so only in the 1990s and 2000s (Al-Yahya and Fustier 2011,

pp. 11–13). The UAE constitutes quite an outstanding example of aid transparency

among “emerging” donor countries. Not only did the UAE’s authorities establish
the Office for the Coordination of Foreign Aid in 2008, with its major task of

collecting and reporting aid flows, but it also became a first non-DAC donor to

report the data in the OECD Creditor Reporting System (CRS) format. Russia is the

first BRICS country to report its data on ODA to the OECD Development Assis-

tance Committee for 2010 and 2011 flows (DAC OECD Statistics). FTS is much

more popular within the remaining BRICS. The EU-13 countries’ humanitarian aid

transparency standards were significantly ameliorated thanks to their reporting to

the EU on-line humanitarian aid database, 14 points, and later EDRIS, from which

the data is automatically transmitted to the FTS.

Despite the above mentioned efforts, the OECD and UN statistics do not present

a complete picture of “new” donors’ engagement in international humanitarian

response. This stems from the irregular reporting pattern as well as discrepancies in
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the criteria, definitions and timeframes of information supplied to the aid databases.

It is also probable, as Smith suggests (Smith 2011, p. 20), that the “real” figures of

humanitarian aid flows of “new” donors are higher than the ones reported in the

FTS, which stands in contradiction to the value attached by them to the visibility of

foreign aid initiatives.

Looking at the geographical distribution of “emerging” donors’ humanitarian

spending referred to in the studied literature, two major trends are highlighted.

Firstly, “non-traditional donors” tend to concentrate their humanitarian resources

on a limited number of crises, in particular those located in their region or area of

influence (Harmer and Martin 2010, p. 19) as well as high-profile emergencies with

extensive media coverage like the Syria crisis, the Pakistan floods or the Haiti

earthquake in recent years. At the same time, a gradual departure from the pure

humanitarian “neighbourhood policy” towards engagement with a growing number

of recipient countries is discernible (Cotterrell and Harmer 2005c, p. 5). The first

trend can be observed in Fig. 7.1, in particular in case of Russian allocations to

Central Asia and the Democratic People’s Republic of Korea (DPRK) in 2012 or

the Turkish, Saudi Arabian and UAE’s responses to crises taking place in the

Muslim world (Somalia, Yemen, Afghanistan, Mali, oPT) or political hotspots

(Myanmar and Syria in 2012, Syria and Mali in 2013). None of the “emerging”

donor countries presented in Fig. 7.1 has South Sudan or the Democratic Republic

of the Congo (DRC), as appeared in 2012 or 2013 among the three priority

geographical directions of humanitarian aid flows, whereas these two states rank

as top recipients of the major, well-established donors such as ECHO, Sweden,

United Kingdom or United States. “New” donors’ inclination for visible involve-

ment in large-scale, media-covered emergencies could be best observed in 2010, in

which in all top five non-DAC donors (Saudi Arabia, Turkey, China, Russia and

UAE) had Haiti and Pakistan among their top three recipient countries (Smith 2011,

p. 17).

Analysis of “non-traditional” donors humanitarian flows in a longer time per-

spective, as undertaken by Development Initiatives (Smith 2011, p. 18), indicates

that several countries have a stable position among top recipients of “new” donors’
humanitarian aid, however the majority of recipients appear only once or twice in

these statistics, which further compounds the irregular pattern of their decision-

making. One of the explanations can be that “new” donors predominantly respond

to arising or aggravating crisis situations, notably natural disasters, less frequently

focusing on protracted crisis, which require multi-year donor engagement.

Although the “traditional” and “non-traditional” donors’ choices of key recipients

of humanitarian aid do not seem to converge, it can be noticed in Fig. 7.1 that in

2012 and 2013 the Syria crisis appears to be of particular interest for many

representatives of both donors groups.

It can be also noted that United Nations funding priorities, formulated by means

of Consolidated Appeals (CAP), are not necessarily indicative for “emerging”

donors’ decision making processes, as they tend to provide the bulk of their

assistance to recipient countries not covered by the CAP (e.g. Russia’s funding to

Central Asia or South Africa’s funding to Cameroon).
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The last remark has much to do with another trend of “new” donors’ allocations
linked to the channels and modalities of aid. In many of the studied articles it is

observed that, with the exception of EU-13 donors, who provide a large portion of

their aid through contribution to the EU budget or contributions to the UN agencies,

and South Africa, “new” donors generally have a preference for bilateral channels

using government-to-government and in-kind aid approaches. The reasons cited in

the literature are multifold—e.g. higher visibility of bilateral cooperation, strength-

ening friendly relations with an affected country through humanitarian assistance or

insufficient understanding of multilateral funding instruments.

Working with NGOs and the Red Cross and Red Crescent Movements is very

much dependent on a particular “non-traditional” donor country humanitarian aid

system. There are examples of exclusion of these partners from humanitarian

funding abroad like in India (Meier and Murthy 2011, p. 14). Apart from support

through multilateral channels, Czech Republic, Poland and Turkey rely to a signi-

ficant extent on non-governmental organisations operating in crisis-affected regions

and obtaining government funding (e.g. Czech People in Need, Polish Humani-

tarian Action or Turkish IHH Humanitarian Relief Foundation). Furthermore, it is

characteristic of Gulf States and Turkey to provide resources to the plethora of

Islamic charity organisations, whose achievements and methods of work are mostly

unfamiliar to Western actors. Saudi Arabia provides large amounts of funding to the

national Red Crescent Society and is capable of mobilising outstanding funds from

private sources in Public Campaigns (Al-Yahya and Fustier 2011, pp. 13 and 14).

It is hard to deny that the “new” donors’ preference for bilateral channels is

being gradually balanced by the increased involvement of some of them in the

multilateral humanitarian system. The UAE seem to be the most prominent exam-

ple of profound engagement in not only bilateral but also multilateral humanitarian

action, both at field and policy level. It is one of very few non-DAC donors present

in the donor support mechanisms, i.e. one of three non-DAC donors (along with

Russia and Poland) participating in the OCHA Donor Support Group and the only

one in the UNHCR Donor Support Group. It organised a series of high-level

humanitarian conferences called the Dubai International Humanitarian Aid &

Development Conference & Exhibition (DIHAD).

Another example of “non-traditional” donors’ engagement with multilateral

humanitarian aid system is presented by Kuwait, which hosted—in cooperation

with the United Nations—the International High-Level Humanitarian Pledging

Conference for Syria on 30 January 2013. During the conference, Amir of Kuwait,

His Highness Sheikh Sabah Al-Ahmed Al-Jaber Al-Sabah announced Kuwait’s
pledge of US$300 million, which has been duly committed through multilateral

channels (including over 90 % of this sum to UNHCR, UNICEF, WFP, WHO,

ICRC, UNRWA and Syria Emergency Response Fund managed by OCHA), mak-

ing Kuwait the sixth largest humanitarian donor in the first half of 2013 and the

largest non-DAC donor within the same period (OCHA Summary Report).
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To some “emerging” donors providing humanitarian aid through UN pooled

funds appears to be useful way of responding to an emergency, when they do not

possess in-depth knowledge, close relations or diplomatic representation in an

affected state. It can also be helpful in avoiding administrative burden connected

to the bilateral projects. These might be the reasons for the Haiti Emergency
Response Fund being so popular with non-traditional donors in 2010, when such

countries as Saudi Arabia, Brazil, Nigeria, Equatorial Guinea, Gabon, Tunisia, and

the Republic of Congo featured among the top donors to the pooled fund.

The trend of growing recognition of multilateralism is taking place not only

because some “emerging” donors see it as advantageous, but also because of

systematic and increasing outreach efforts by international humanitarian agencies

as well as established donors to build partnerships with their aspiring counterparts.

Endeavours to involve “new” donors include both fundraising by UN agencies and

high-level collaboration and policy dialogue. Promotion of international financing

mechanisms, such as OCHA-managed pooled funds, has been one of the outreach

strategies (Harmer and Martin 2010, p. 9). In particular, the success of the Central

Emergency Response Fund (CERF) established by OCHA in 2006 is worth

highlighting, as it received support from an exceptionally numerous group of

126 UN Member States. Other attempts to broaden the donor base comprise the

creation of liaison offices (e.g. OCHA Gulf liaison office in Abu Dhabi), the

organisation of “partnership seminars” (e.g. UN OCHA outreach meeting in War-

saw in 2010), and giving more visibility to “new” donors’ contributions or adjusting
geographical representation of the staff.

“Emerging” donors tend to have preferences or prejudices against selected

humanitarian organisations, which is not unusual among well-established donor

governments either. WFP has succeeded in establishing a very good partnership

with Brazil, a “new” donor specialising in food assistance, bringing about a tangible

result in the form of The WFP Center of Excellence against Hunger opened in

Brasilia in 2011 with a view to leveraging WFP and Brazilian expertise in combat-

ing malnutrition. Russia is the largest non-DAC supporter of OCHA’s work from

2010 to 2012 and a member of the OCHA Donor Support Group (OCHA). On the

other hand, in 2010 India was revealing a somewhat sceptical approach towards

OCHA (Meier and Murthy 2011, p. 27).

Despite notable examples of “emerging” donors’ engagement in the multilateral

channels described above, it is evident that gaps in partnership strategies and buy-in

of the multilateral system among emerging donors such as China or India still exist,

showing why better understanding and mutual dialogue is needed between the

“non-traditional” and “traditional” donor world.
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7.4 Conclusions: Barriers and Opportunities for Future

Engagement

Having analysed different characteristics of non-traditional donors—their policy

frameworks, motivations, institutional set-ups and aid allocations—we are now

better prepared to address the title question “How much can they achieve?” The

question seems vital for “new” donors themselves, just like it is important for a

decision-maker, when entering a new business, to know the risks and what is at

stake.

It is to be admitted that much more complex research should be conducted in

order to answer this question with the selection of criteria of achievement and

varied perspectives and including the field perspective to capture “new” donors’
impact on delivery of aid to beneficiaries. Nonetheless, based on the analysis in

Sects. 7.2 and 7.3, we will attempt to indicate major opportunities and barriers,

which can determine the level of achievement of “non-traditional” donors in the

international humanitarian system.

Firstly, it should be noted that the increasing humanitarian support from “new”

donors has come just in time to complement the limited funding capacity of

“traditional donors” suffering the consequences of global economic downturn

during the early 21st century. Hence, “emerging” donors can potentially fill the

looming funding gap and contribute to maintaining or improving coverage of

humanitarian needs.

Secondly, it is evident that “non-traditional” donors can play a role in selected

humanitarian crises, where “Western” actors have limited access. In such complex

emergencies as Somalia, where humanitarian space is dramatically shrinking and

UN actors are under constant pressure, the presence of “non-Western” donors may

be more willingly accepted as is the case with Turkish involvement in that country.

Similar observations could be made about the protracted crisis in Darfur or cyclone

Nargis back in 2008.

“Emerging” donors can also be of importance in responding to crisis situations

or in building disaster preparedness in the regions unpopular with the largest

“Western” humanitarian donor countries. Russia’s support to Central Asia can be

given an example in this respect.

Despite the evident opportunities for further “new” donor involvement in the

international humanitarian aid system, certain barriers persist. First and foremost,

the largest barriers to “non-traditional” donors lie in the system itself. With over

150 years of history, the humanitarian system seems to be utterly congested, which

impacts on coordination and effectiveness of assistance to people in need. The

emergence of a plethora of new actors from “new” donor countries seems to

intensify this phenomenon.

Furthermore, the humanitarian system is monopolised by “Western” donors on

many levels and like in the economic theory of monopoly, there are considerable

barriers to entry for new-comers. In spite of the undeniable higher profile of

“emerging” donors in the international humanitarian system, a significant
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imbalance in their representation in crucial governance mechanisms and humani-

tarian policy debate fora is a fact. A number of CAP projects implemented by actors

originating from non-DAC countries is much lower than that of UN agencies or

“Western”-based NGOs. There are only a few EU-13 based NGOs that have

qualified to sign a Framework Partnership Agreement with DG ECHO, let alone

NGOs based away from the EU member states that are not eligible for the granting

process (ECHO Framework Partnerships Agreements).

However, it should be underlined that these are not only the inherent features of

“Westernised” humanitarian system that prevent “new” donors from better inclu-

sion. Many of their characteristics described in Sects. 7.2 and 7.3 of the article act as

impediments to further involvement in multilateral emergency response or reduce

their capacity to obtain funding from UN or “Western” donors’ resources. Such
hindrances as unclear policy frameworks, negligence of policy aspects of humani-

tarian assistance, a low level of institutionalisation of “new” donors’ national aid
systems and last but not least shortage of professional humanitarian staff, if not

addressed, can slow down the “non-traditional” donors’march into the international

humanitarian aid system and produce an alternative system with very few points in

common with the previous one.

In order to avoid further fragmentation and divide of the humanitarian scene,

greater openness, mutual respect and knowledge about each other is needed on both

sides. The rhetoric of “impeccable” performance of “non-Western” donors, which

can have an intimidating effect on “new donors” or be perceived as paternalistic,

should rather be replaced by frank sharing of experiences and lessons learnt. On the

other hand, “new” donors could make more effort to formulate their humanitarian

policy with a view to determining what their approach to humanitarianism is, as

well as to start influencing the international humanitarian system to a higher degree.

There are more and more crises, during which close interaction of “traditional”

and “non-traditional” donors is inevitable, both at the field and policy level.

Politically visible crises mobilise high-level attention and create a window of

opportunity for strengthened dialogue and concrete actions to improve donor

coordination just like the lessons learnt from the 2011 Horn of Africa crisis

contributed to reinforcing collaboration between OCHA and OIC.

While looking for common approaches to humanitarian aid, two important

notions should be taken into account at all times. First: since both groups of

“traditional” and “non-traditional” donors are highly diversified, there is no “one

fits all” solution and each partnership requires dedicated preparatory actions and

unique methods of implementation. Second: in spite of evident risks of normative

clashes, special care should be taken in order not to compromise the fundamental

humanitarian principles.
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Chapter 8

The Legal Framework of Humanitarian

Action

Heike Spieker

8.1 Introductory Remarks

8.1.1 Mandatory Legal Regulation

In addition to the differing domestic legal regimes international law also provides a

legal regime for humanitarian action. The international community has adopted a

set of rights and duties, guarantees, warrants and obligations in particular in the area

of humanitarian assistance. States have adopted such regulation both directly and

specifically as well as indirectly in a broader sense. By way of example, in the case

of providing humanitarian assistance in the situation of an international armed

conflict “[t]he Parties to the conflict shall protect relief consignments and facilitate

their rapid distribution” (Article 70 para. 4 Additional Protocol I—AP I1). In a

broader sense, however, the prohibition to make the civilian population as such, as

well as individual civilians, the object of attack in an armed conflict2 is an integral

part of the legal framework of humanitarian assistance. Relief workers or
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journalists reporting from an area of armed conflict are civilians under international

humanitarian law and enjoy protection as civilian persons in armed conflict.

8.1.1.1 International Legal Personality

Norms of international law evolve from two major3 sources: international treaties

and international customary law. In contrast to domestic law, international law does

not originate from any form of hierarchically superior sovereign or law-maker.

International law is created by those whose behaviour is to be regulated by the law,

i.e. States. States create their own law; only those rules which are created by States

themselves for themselves are legally binding.

International legal personalities in the humanitarian field form three main

traditional groupings. Firstly, States are the only full-fledged subjects of interna-

tional law (Crawford 2011). They are able to regulate the whole range of their rights

and obligations under international law. Statehood criteria as crystallised into

customary law are a permanent population; a defined territory; and government

together with the capacity to enter into relations with the other States (Crawford

1976, pp. 93–182).4 International legal personality addresses the capacity to possess

rights and obligations which directly result from international law and are not

mediated through a domestic legal system (Walter 2007). Secondly, there are

inter-governmental entities or international organisations like the United Nations,

the Organization of American States or the African Union that do not have a fully-

fledged legal personality, but a partial one (Schmalenbach 2006). A third group is

formed by so-called atypical or traditional subjects of international law (Walter

2007, MN 7), consisting of the Holy See, the Sovereign Order of Malta and the

International Committee of the Red Cross (ICRC). These three atypical subjects of

international law are neither States nor international organisations; historically, the

international community has equipped them with partial legal personality in terms

of limited international rights and obligations. The Holy See, for instance, avails

itself of the right to exchange diplomatic personnel—“papal nuncio”—with States,

whereas the ICRC has the right to visit prisoners of war and civilian internees

according to the Third and Fourth Geneva Conventions of 1949.

Beyond these three traditional subjects of law both the international community

of States and academia discuss a limited legal personality of third institutions or

3Article 38 para. 1 of the Statute of the International Court of Justice lists the following sources of

international law: a. international conventions, whether general or particular, establishing rules

expressly recognised by the contesting states; b. international custom, as evidence of a general

practice accepted as law; c. the general principles of law recognised by civilized nations; and

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly

qualified publicists of the various nations, as subsidiary means for the determination of rules of

law; http://www.icj-cij.org/documents/?p1¼4&p2¼2&p3¼0, accessed 23 June 2013.
4 http://www.britannica.com/EBchecked/topic/291011/international-law/233502/Other-sources#

toc233505, accessed 6 October 2014.
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individuals. This grouping includes a range of stakeholders including: indigenous

peoples, insurgents, movements of national liberation, multinational enterprises or

individuals (Walter 2007, MN 8–20). The entitlements and obligations of this

diverse grouping are the subject of many questions, discussions and debates.

Examples of these include whether individuals are actual holders of entitlements

under international human rights law or are they able to file a lawsuit on the one

hand or whether non-State armed groups like the Taliban or Al Qaeda are bound by

international (humanitarian) law. The issues of international rights and duties of

private military or security companies or of an international legal right of actors in

humanitarian assistance to access to suffering civilian population in a humanitarian

situation are further examples. Some clarity has emerged on these issues since the

establishment of international criminal law and the institution of international

criminal courts from 1993. It is now recognised that individuals do have obligations

in terms of crimes against humanity or war crimes. These obligations are derived

directly from international law and not imparted by domestic legal systems. In other

words, at least in this partial respect, individuals avail themselves of international

legal obligations.

8.1.1.2 Sources of International Law

The subjects of international law—generally States—create international law, in

particular through concluding international treaties and/or developing international

customary law. An international treaty is “an international agreement concluded

between States in written form and governed by international law, whether embod-

ied in a single instrument or in two or more related instruments and whatever its

particular designation”, Article 2 para. 1 lit. a VCLT (Vienna Convention on the

Law of Treaties). Regardless of a number of specificities, international treaties have

similar effects to contracts in many domestic legal systems, namely: parties con-

cluding a treaty are bound by it and its content. In case of an understanding of

provisions differing between the treaty parties, provisions are to be interpreted in

accordance with the ordinary meaning to be given to the terms of the treaty in their

context and in the light of its object and purpose, Article 31 para. 1 of the Vienna

Convention on the Law of Treaties (VCLT). Supplementary means of interpretation

include the preparatory work of the treaty and the circumstances of its conclusion,

Article 32 VCLT. In result, an international treaty is binding only on those States/

subjects of international law which have concluded the treaty and have become

parties to them.

In contrast to quite a number of domestic legal systems, international customary
law is one of the two main sources of international law. It possesses the same legally

binding force as treaty law and there is no hierarchy between norms of either

source.5 International custom is evidence of a general practice accepted as law,

5 See Article 38 para. 1 Statute of the International Court of Justice—ICJ, 1945; http://www.icj-cij.

org/documents/?p1¼4&p2¼2&p3¼0, accessed 1 July 2013.
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Article 38 para. 1 lit. b ICJ Statute, thus consisting of an objective and a subjective

element. First and objectively, the requirement of certain behaviours is to be part of

a “general practice” of States and, second and subjectively, has to be “accepted

[by States] as law”. This second element determines whether a State accepts a

behavioural requirement as legally binding—so-called opinio iuris—or whether it

abides by it out of considerations of courtesy, practicability, pragmatisms or

“political correctness” without feeling legally bound. The first, objective, element

of general practice may consist of either positive action or negative omission. A

practice becomes general when it avails itself of a certain level of uniformity, has a

certain amount of extension, and is shown to happen over a certain period of time.6

8.1.1.3 Humanitarian Assistance in Armed Conflict and Non-conflict

Disasters

The legal regime of humanitarian assistance that emanates from international treaty

and customary law differs in its provisions between situations of armed conflict and

non-conflict situations. Furthermore, International law distinguishes strictly

between humanitarian assistance in international or non-international armed con-

flicts and in natural or technological disasters. Notwithstanding questions as to

whether or to what extent the sovereign equality of States influences and gives

distinction to today’s international law, providing humanitarian assistance on the

territory of a foreign State invariably impacts the sovereign rights of the State on

whose territory assistance is provided. Such provision—as a rule—is dependent on

the agreement of the receiving State. This rule is being incorporated both in

international treaty and customary law. In doing this, States have created different

and distinct legal regimes for conflict and non-conflict situations. Interestingly, the

legal regime for situations of armed conflicts is more detailed and more compre-

hensive than the regime for natural or technological disasters.

8.1.2 Non-legally Binding Rules and Commitments

In addition to legal norms there are non-legally binding regulations and commit-
ments that contribute to forming the framework for the provision of humanitarian

assistance. These non-binding rules and commitments aim to harmonise and stan-

dardise humanitarian assistance. The so-called ‘principles of humanitarian assis-
tance’ or ‘humanitarian principles’ are of specific relevance in this context.

Humanity is the axiomatic principle, complemented by the principles of

6 ICJ, North Sea Continental Shelf (Federal Republic of Germany/Netherlands); Proceedings

joined with North Sea Continental Shelf (Federal Republic of Germany/Denmark) on 26 April

1968; paras. 60–82.
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impartiality, neutrality and independence. As principles, they do not legally bind

any actor in humanitarian assistance, but they have emanated from legally binding

instruments or have been introduced into legally binding documents. In such cases

the principles gain legally binding force through and in the form of the respective

instrument, according to the document’s scope of applicability and coverage. For

example, the United Nations General Assembly Resolution 46/182 on the Strength-

ening of the Coordination of Humanitarian Emergency Assistance of the United

Nations7 is not legally binding. However it contains in its annex “Guiding Princi-

ples” for UN humanitarian assistance they consider the implementation of the

principles of “humanity”, “neutrality” and “impartiality” as being mandatory.8

The so-called ‘humanitarian space’ results from the respect of these principles

by all actors concerned in humanitarian assistance. The more such respect is being

challenged or principles are violated, the more fragile and restricted becomes the

humanitarian space. It is this humanitarian space which enables relief workers to be

granted access to an inadequately supplied civilian population and to deliver a

needs-based assistance effectively and without being identified with political con-

notations. Enacting so-called ‘humanitarian corridors’ or ‘humanitarian protection

zones’ with a view to enable a civilian population to leave one area and to reach

another where they are able to access humanitarian assistance in an environment

with minimum guarantees of safety and security for beneficiaries, organisations and

relief workers, are examples of measures to secure humanitarian space (von Pilar

2005).9

The notion of a ‘humanitarian imperative’ addresses the commitment of actors

in humanitarian action to recognise the right of an inadequately supplied/resourced

civilian population to receive assistance and to provide assistance on the basis of the

principles of humanitarian assistance. The 1994 Code of Conduct for The Interna-
tional Red Cross and Red Crescent Movement and Non-Governmental Organisa-

tions (NGOs) in Disaster Relief (IFRC) explicitly refers to such humanitarian

imperative in the first principle of conduct: “The humanitarian imperative comes

first”. It describes the “right to receive humanitarian assistance, and to offer it” as a

“fundamental humanitarian principle which should be enjoyed by all citizens of all

countries. As members of the international community, we recognise our obligation

to provide humanitarian assistance wherever it is needed.” The legally non-binding

Code of Conduct comprises nine additional principles of conduct which are desig-

nated to be accepted by all actors of humanitarian action actors. The Code is based

7A/RES/46/182 of 19 December 1991. http://www.un.org/documents/ga/res/46/a46r182.htm.

Accessed 02 November 2012.
8 A/RES/46/182: “2. Humanitarian Assistance must be provided in accordance with the principles

of humanity, neutrality and impartiality.”
9 In a more comprehensive way “humanitarian space” means safeguarding unimpeded access to an

inadequately supplied population, unimpeded evaluation of the actual needs of this population, an

implementing actor’s control of his programmes and projects, as well as independent analysis and

assessment of the effects of programmes and projects.
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on the principle of impartiality10 and on the commitments not to use aid to further a

particular political or religious standpoint and to endeavour not to act as instru-

ments of government foreign policy, to respect culture and custom, and to attempt

to build disaster response on local capacities, as well as the commitment to involve

programme beneficiaries in the management of relief aid which strives to reduce

future vulnerabilities to disaster and meeting basic needs, to be held accountable to

both those sought to assist and to those from whom we accept resources are

accepted, and finally to recognise disaster victims as dignified humans instead of

hopeless objects in information, publicity and advertising activities. It is in this

spirit that the Code describes how actors in humanitarian action should organise

their relationships to donors,11 Governments of States on whose territory assistance

is being provided,12 and International (Governmental) Organisations.13

The Sphere Project’s14 Humanitarian Charter and Minimum Standards in

Humanitarian Response, the Principles and Good Practice of Humanitarian

Donorship15 and the European Consensus on Humanitarian Aid16 are further

eminent examples of different approaches to standardisation of the principles of

humanitarian assistance and commitments of actors.

The Sphere17 Project is designated to enhance quality control and accountability
in the humanitarian system. The Humanitarian Charter is an integral part of this

10 “Aid is given regardless of the race, creed or nationality of the recipients and without adverse

distinction of any kind. Aid priorities are calculated on the basis of need alone.”
11 “1. Donor governments should recognise and respect the independent, humanitarian and impar-

tial actions of Non-Governmental Humanitarian Agencies (NGHAs); 2. Donor governments

should provide funding with a guarantee of operational independence; 3. Donor governments

should use their good offices to assist NGHAs in obtaining access to disaster victims.”
12 “1. Governments should recognise and respect the independent, humanitarian and impartial

actions of Non-Governmental Humanitarian Agencies (NGHAs); 2. Host governments should

facilitate rapid access to victims for (NGHAs); 3. Governments should facilitate the timely flow of

relief goods and information during disasters; 4. Governments should seek to provide a coordi-

nated disaster information and planning service; 5. Disaster relief in the event of armed conflict.”
13 “1. Inter-Governmental Organisations (IGOs) should recognise Non-Governmental Humanitar-

ian Agencies (NGHAs), local and foreign, as valuable partners; 2. IGOs should assist host

governments in providing an overall coordinating framework for international and local disaster

relief; 3. IGOs should extend security protection provided for UN organisations to NGHAs;

4. IGOs should provide NGHAs with the same access to relevant information as is granted to

UN organisations.”
14 http://www.sphereproject.org/, accessed 20 October 2012.
15 http://www.goodhumanitariandonorship.org/gns/principles-good-practice-ghd/overview.aspx.

Accessed 29 October 2012.
16 Joint Statement by the Council and the Representatives of the Governments of the Member

States meeting within the Council, the European Parliament and the European Commission (2008/

C 25/01); http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri¼OJ:C:2008:025:0001:0012:

EN:PDF, accessed 27 July 2013.
17 ‘Sphere’ was initiated in 1997 by a group of NGOs and the International Red Cross and Red

Crescent Movement to develop a set of universal minimum standards in core areas of humanitarian

response and first published in 2000, revised in 2003 and 2009–2010. The aim of the Handbook is
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project. It contains the ethical-legal background of protection principles as well as

core and minimum standards for the provision of humanitarian assistance. The

Charter takes a rights-based approach in that it is based on the right to life with

dignity and, therefore, a right to assistance, as well as the right to protection and

security. It identifies the following protection principles: “All humanitarian agen-

cies should ensure that their actions do not bring further harm to affected people (1);

that their activities benefit in particular those who are most affected and vulnerable

(2); that they contribute to protecting affected people from violence and other

human rights abuses (3) and that they help affected people recover from abuses

(4)”. Core and minimum standards address quality and accountability in the areas of

water supply, sanitation and hygiene promotion; food security and nutrition; shel-

ter, settlement and non-food items; and health action. They do so with a view to

increase capacity and active participation of those being affected by a disasters, to

establish comprehensive analyses and a comprehensive understanding of needs and

the context of the disaster, to ensure effective coordination among actors in

humanitarian action, to strive for continued improvement of the provision of

assistance, as well as to give adequate education and support to relief personnel.

The Principles and Good Practice of Humanitarian Donorship focus on donor

institutions. In 2003, Governments of 16 donors as well as the European Commis-

sion, OECD, the International Red Cross and Red Crescent Movement, relief

organisations and academia adopted a framework of 23 principles and examples

of good practice for providing official humanitarian assistance and furthering

enhanced accountability of donor institutions to recipients of assistance,

implementing organisations and domestic constituencies. The Principles and

Good Practice of Humanitarian Donorship explicitly reiterate the “humanitarian

principles of humanity, (. . .); impartiality, (. . .); neutrality, (. . .); and independence,
(. . .)” (Principle 2). On the basis of the “primary responsibility of States for the

victims of humanitarian emergencies within their own borders” (Principle 5) the

authors of the document commit, in particular, to the principles to strive to ensure

flexible and timely funding on the basis of the collective obligation to meet

humanitarian needs (Principle 5), to allocate humanitarian funding in proportion

to needs and on the basis of needs assessment (Principle 6), to strive to ensure that

funding in new crises does not adversely affect meeting the humanitarian needs in

on-going crises (Principle 11), to request that humanitarian organisations fully

adhere to good practice and to promoting accountability, efficiency and effective-

ness in implementation (Principle 15), and to support learning and accountability

initiatives for the effect and efficient implementation of humanitarian action (Prin-

ciple 21).

On 18 December 2007, the Presidents of the European Commission, the Euro-

pean Parliament and the Council of the European Union on behalf of the 27 Euro-

pean Union Member States signed the European Consensus on Humanitarian Aid

to improve the quality of humanitarian response in situations of disaster and conflict, and to

enhance the accountability of the humanitarian system to disaster-affected people.
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as the first joint political statement of the EU on humanitarian aid. The Consensus

aims to improve coordination within the EU, emphasises the aspect of responsible

practice of donors, and at the same time highlights the various roles of different

actors in humanitarian action. It reiterates that “the ‘humanitarian space’ that is
needed to ensure access to vulnerable populations and the safety and security of

humanitarian workers must be preserved as essential preconditions for the delivery

of humanitarian aid” (para. 3). Member States, the European Commission, the

European Parliament and Council affirm their commitment “to upholding and

promoting the fundamental humanitarian principles of humanity, neutrality, impar-

tiality and independence” in the context of “humanitarian aid” (para. 10) and is

adamant that “EU humanitarian aid is not a crisis management tool” (para. 15). It is

to be noted that this determination applies to humanitarian assistance; it does

neither apply to development cooperation nor to EU civil protection which on the

one hand explicitly is a political tool and on the other hand quite often is deployed

in the same contexts and environments as humanitarian assistance.

8.2 The Legal Framework in Armed Conflicts

The legal regime of humanitarian assistance is not only different with regard to

humanitarian assistance provision in armed conflict and in natural or technological

disasters—it also differentiates between situations of international and

non-international armed conflicts. The distinction is particularly evident from treaty

law which provides for a rather modest degree of protection and detail in

non-international armed conflicts compared to the regime for international ones.

The concept of protecting humanitarian assistance operations on the one hand

and personnel on the other hand evolved following different avenues and different

logics in international humanitarian law. Whereas the desire to protect relief

personnel developed from the idea to equip certain civilian personnel designated

to assist the regular medical service of armed forces with respect and protection,18

the concept of a legal obligation to provide an inadequately supplied civilian

population with humanitarian assistance results from the legal obligations of an

occupying power. The occupation regime under international humanitarian law is

based on the recognition of appropriateness that a State, when occupying another

State and placing the latter’s territory under its [legal] authority, does not only

18Geneva Convention (I)—GC I—for the Amelioration of the Condition of the Wounded and Sick

in Armed Forces in the Field, 12 August 1949; Article 24: “Medical personnel exclusively engaged

in the (. . .) treatment of the wounded or sick, (. . .) shall be respected and protected in all

circumstances” and Article 26 para. 1: “The staff of National Red Cross Societies and that of

other voluntary Aid Societies, duly recognized and authorized by their Governments, who may be

employed on the same duties as the personnel named in Article 24, are placed on the same footing

as the personnel named in the said Article, provided that the staff of such societies are subject to

military laws and regulations.”
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receive additional powers, but is also faced with additional legal obligations. It is on

this basis that the Geneva Conventions of 1949 prescribe these duties to encompass

the obligation to ensure “the food and medical supplies of the population” (Article

55 para. 1 GC IV19). The text of GC IV—which is not only universally binding

treaty law, but also customary law—qualifies this responsibility as a legal obliga-

tion incumbent on the occupying power and broadens it with the duty to agree to

and to facilitate relief schemes by third actors in case it is not in a position to bring

in the necessary supplies (Article 59 para. 1 GC IV).

The exceptionality of this regulation is underpinned by the fact that the prohi-

bition of starvation of the civilian population has been introduced in treaty law only

in 1977 (Article 54 Additional Protocol I—AP I20). So-called hunger blockades

were not only common, but also not prohibited by treaty law. Whereas Article 11 of

the Convention Relative to the Treatment of Prisoners of War of 1929 already

contained a legal obligation of a detaining power to provide prisoners of war with

food and water, the first protection for civilian persons was introduced by GC IV in

1949. The recognition of an occupying power’s legal obligation to provide an

inadequately supplied civilian population on occupied territory was complemented

by AP I, recognising that humanitarian assistance was actually increasingly pro-

vided by non-governmental organisations and in situations of international armed

conflict beyond and outside occupied territory. Article 70 AP I contains a balanced

system of rights and duties of parties to an international armed conflict, actors of

humanitarian assistance and the civilian populations.

8.2.1 The Provision of Humanitarian Assistance
in International Armed Conflicts Outside Occupied
Territory

In terms of treaty law, the legal framework for humanitarian assistance in interna-

tional armed conflict on other than occupied territory is generally set by Article

70 AP I on protection of the operation and Article 71 AP I on protection of

personnel.

Article 70 para. 1 lists three requirements for ensuing obligations: the civilian

population has to be “not adequately provided”, relief actions need to be “human-

itarian” and they must be “impartial in character and conducted without any adverse

distinction”.21 The legal description of an adequate provision of the civilian

population is vague, if not non-existent. The wording of Article 70 para. 1 is

19 Geneva Convention (IV)—GC IV—Relative to the Protection of Civilian Persons in Time of

War, 12 August 1949.
20 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the

Protection of Victims of Armed Conflicts (Protocol I), 8 June 1977.
21 Article 70 AP I.
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quite limited and only refers to “food and medical supplies” as well as “clothing,

bedding means of shelter” and “other supplies essential to the survival of the

civilian population (. . .) and objects necessary for religious worship”.22 It is agreed
in both State practice and academia that this restriction is irrelevant in today’s legal
regime.23 The ‘list of humanitarian goods’ is not closed. The real question is how to

assess what level of provision is “not adequate” for the civilian population.

There is unanimous agreement that the legal framework only applies to ‘human-
itarian’ assistance and thus presupposes some kind of ‘humanitarian situation’, and
that such a humanitarian situation is to be qualified on the basis of a factual

assessment of needs and urgency. The wording of Article 70 para. 1 itself requires

relief actions to be “humanitarian”; i.e. to be designated only for the survival of the

civilian population or its facilitation. Humanitarian assistance is intended to assist

the civilian population in need: “The ‘humanitarian’ character of the action is

fulfilled once it is clear that the action is aimed at bringing relief to victims, i.e.,

in the present case, the civilian population lacking essential supplies. What matters

most of all is to avoid deception, that is to say, using the relief action for other

purposes.”24

The requirement of impartiality of the assistance is twofold: Article 70 para.

1 requires assistance to be “impartial in character and conducted without any

adverse distinction”. Impartiality of humanitarian assistance in international

humanitarian law is defined as prohibition and imperative: the prohibition to

distinguish with regard to nationality, race, religious belief, social state, and

political conviction on the one hand; and the imperative to assist human beings

on the basis of need alone on the other hand. The operation is to be conducted in an

impartial manner, in other words to be guided by humanitarian needs alone. It is

further to be conducted without any adverse distinction, i.e. not diverted or proved

in a way favouring certain groups or individuals out of political discriminatory or

personal preferences. The criterion “without any adverse distinction” is referred to

as the principle of non-discrimination and results from the philosophical concept of

the equality of human beings, which is actually a basic consequence of the principle

1. If the civilian population of any territory under the control of a Party to the conflict, other

than occupied territory, is not adequately provided with the supplies mention in Article

69, relief actions which are humanitarian and impartial in character and conducted without

any adverse distinction shall be undertaken, subject to the agreement of the Parties

concerned in such relief actions. Offers of such relief shall not be regarded as interference

in the armed conflict or as unfriendly acts (. . .).

See also, Rule 55 CIL Study.

The parties to the conflict must allow and facilitate rapid and unimpeded passage of

humanitarian relief for civilians in need, which is impartial in character and conducted

without any adverse distinction, subject to their right of control.

22 Article 70 para. 1 and Article 69 para. 1 AP I.
23 See Sandoz et al. (1987) Article 70 No 2794.
24 Ibid. No 2798.

144 H. Spieker



of humanity.25 Whereas impartiality looks at the person or institution providing the

assistance, non-discrimination focuses on the one receiving it. The principle of

non-discrimination removes objective distinctions between individuals, while

impartiality removes the subjective distinctions.26 Relief operations need to address

the humanitarian need only and are neither diverted nor implemented in a way

which disadvantages a person on reasons other than humanitarian need and

urgency.

For the law of armed conflict, Article 70 AP I is the legal embodiment of two out
of four of the so-called “humanitarian principles”. For international humanitarian

law, “humanitarian” and “impartial” are mandatory criteria for humanitarian assis-

tance operations to be protected by humanitarian law. The principles of neutrality

and independence are—consequently—not mentioned as prerequisites for the legal

obligation to respect and protect a relief operation. ‘Neutrality’ is a distinct princi-
ple in the context of the laws of war (Bothe 2011), entailing very specific rights and

duties in the context of international armed conflicts and being applicable to States

only. ‘Independence’ is somewhat irrelevant in the legal framework of armed

conflict, as international humanitarian law looks at States as being the first and

‘natural’ actors of humanitarian action in armed conflict (Spieker 2010). Conse-

quently, the ideal of non-governmental humanitarian actors to be independent from

Governments is not at the forefront of legal regulation and not a precondition for

protection provided by the laws of war.

Article 70 para. 1 provides that in situations where these three criteria are

fulfilled, “relief actions (. . .) shall be undertaken”. Since the adoption of Additional
Protocol I and in particular since the 1990s, the degree to which this regulation is

mandatory is regularly discussed both in state practice and in academia. The

wording emphasises the sovereign rights of the State on whose territory the

operation is being conducted27 in that it maintains its agreement as precondition

for lawfulness: “(. . .) shall be undertaken, subject to the agreement of the Parties

concerned in such relief actions”. Unlike the occupation regime where the provision

of a civilian population that is inadequately supplied/resourced is a straight legal

obligation, in international armed conflicts outside occupied territory the provision

of humanitarian assistance is subject to the agreement of the party to the conflict on
whose territory the population is in need. The precondition of agreement of the

recipient State is reiterated in customary law: “The parties to the conflict must allow

and facilitate rapid and unimpeded passage of humanitarian relief for civilians in

need, which is impartial in character and conducted without any adverse distinction,

subject to their right of control.”28 Today it seems to be generally accepted that the

State on whose territory the assistance is to be provided is legally obliged to give the

25 Ibid. No 2800.
26 Ibid.
27 In the following referred to as ‘recipient State’.
28 Rule 55 CILS (Customary International Law Study; http://www.icrc.org/customary-ihl/eng/

docs/v1_rul_rule55. Accessed 29 July 2013.
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agreement—regardless of who is going to assist—provided the above mentioned

criteria are fulfilled. This regulation balances the interests of a suffering civilian

population on the one hand and those of the recipient State on the other. Once the

receiving State has given its agreement, it is legally obliged to protect relief actions

and to facilitate rapid distribution of items, Article 70 para. 4 AP I and Rule

55 CILS.

It is still a matter of debate whether an agreement which is lacking or withheld

may be substituted or overcome in any way. The question is whether the existing

international—treaty or customary—law provides for a “right to access” to an

inadequately supplied civilian population.29 Such a right to access could allow

providing humanitarian assistance without the agreement, possibly against the

explicit will of the recipient State (Spieker 2010).30 This discussion has been

reinforced by the debate on the concept of human security and the development

of a concept of responsibility to protect. In sum, to date treaty and customary law

remain adamant on the requirement for agreement and have not been changed;

existing international law does not provide for a ‘right to access’ without or against
the will of the recipient State.

Upon agreement to humanitarian assistance being provided to a civilian popu-

lation, the recipient State is legally obliged to protect the relief operation and to

facilitate the rapid distribution of goods (Article 70 para. 4 AP I and Rule 55 CILS).

All States concerned, including States which are not Parties to the conflict, are

obliged to allow and facilitate rapid and unimpeded passage of goods, equipment

and personnel (Article 70 para. 2 AP I and Rule 55 CILS). As within the regime for

assistance on occupied territory, these legal obligations of both the recipient State

and all States concerned are balanced by control rights, as e. g. in terms of

schedules, routes, packaging or security regulations (Article 70 para. 3 and Rule

55 CILS).

In international humanitarian law relief, personnel are protected as the civilian

population and individual civilians. As a rule and as such—and surprising to quite a

number of relief workers—privileges and immunities are not part of this protection

unless they are agreed with the States concerned on a quasi bilateral basis. Such
agreement may be done either in more general terms, as e.g. for delegates of the

International Committee of the Red Cross and Red Crescent or personnel of mis-

sions of the United Nations, or on an ad hoc basis. In international armed conflicts,

relief personnel are protected by Article 71 AP I which has crystallised into

customary law.31 According to Article 71, para. 1, relief personnel “may form

part of the assistance” “where necessary”. Both the regulation as such and the

29 See the equivalent discussion on a ‘right to humanitarian intervention’, ‘droit d’intervention’ and
‘droit d’ingérence’.
30 On debates of a right to access as well as on a ‘right to receive’ assistance and a legal obligation
to provide assistance.
31 Rule 31 CILS: “Humanitarian relief personnel must be respected and protected”; ICRC Cus-

tomary Law Study.

146 H. Spieker



restriction on the basis of necessity are due to the general and often apparent

reluctance of States in accepting foreign individuals on their territory, particularly

those individuals having the legal status of tourists, but not acting like tourists. The

wording of paragraph 1 explicitly reiterates the precondition of consent of the State

on whose territory the personnel is to be deployed.32

Paragraph 2 of Article 71 contains the legal obligation of Parties concerned to

respect and protect relief personnel. Parties are obliged to exempt relief personnel

from attacks and to ensure that personnel are not particularly exposed to the effects

of armed conflict. This duty generally extends to actively protect personnel in

general terms; protection from specific circumstances or behaviour is not specified.

Such specification is neither contained in treaty nor in customary law. In addition to

the obligation to respect and protect, a State receiving assistance has the duty to

“assist the relief personnel (. . .) in carrying out their relief mission”.33 This duty is

limited by “the fullest extent practicable”; yet, on the other hand, activities of

personnel and their freedom of movement are generally guaranteed and may only

be restricted by “imperative military necessity”. Any restriction itself is limited to

temporary measures. In the practice of humanitarian action it is often difficult to

distinguish between a lawful restriction of the activities of relief personnel on the

one hand and unlawful impediment on the other hand. A distinction may only be

made with regard to the actual relevant circumstances on a case-by-case basis.

Article 71, para. 4, addresses individual relief workers. Relief personnel may

“under no circumstances (. . .) exceed the terms of their mission” under international

humanitarian law. In conclusion, relief personnel have to conduct a humanitarian

assistance operation impartially and without discrimination and upon consent of the

receiving State in order to be enjoy the guarantee of activity and freedom of

movement, respect and protection. This results in an obligation to ensure that relief

is designated for a suffering civilian population, which is not adequately supplied. It

further implies a requirement to observe local laws and customs of the receiving

State and of communities being affected by the relief operation. As a final precon-

dition for entitlement to respect and protection, they have to take into account

security interests of the State on whose territory they are operating and are liable to

expulsion in case they disregard such interests. In practice, this may result, for

example, in the requirement to follow or avoid certain routes, to safeguard that

sensitive information a relief worker may have acquired during the mission, ensure

that it is kept confidential, or to accept and implement the requirement to mark or

not to identify, e.g. certain vehicles being used by relief workers.

32 “(. . .); the participation of such personnel shall be subject to the approval of the Party in whose

territory they will carry out their duties.”
33 See also Rule 56 CILS: “The parties to the conflict must ensure the freedom of movement of

authorised humanitarian relief personnel essential to the exercise of their functions. Only in case of

imperative military necessity may their movements be temporarily restricted.”
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8.2.2 Humanitarian Assistance in Non-international Armed
Conflicts

Compared to the legal regime of international conflicts, treaty law protection in

non-international armed conflicts is considerably weaker. Common Article 3 GC

does not go beyond clarifying that “an impartial humanitarian body, such as the

International Committee of the Red Cross, may offer its services to the Parties to the

conflict”. This implies both governmental and non-governmental parties to the

conflict, and such offer to a non-governmental party would not affect the legal

status of either party.34 Regulation under Article 18, para. 2 of Additional Protocol

II35 (AP II) is similar to the one contained in Article 70, para. 1 AP I on interna-

tional armed conflicts: “If the civilian population is suffering undue hardship owing

to a lack of the supplies essential for its survival, (. . .), relief actions for the civilian
population which are of an exclusively humanitarian and impartial nature and

which are conducted without any adverse distinction shall be undertaken subject

to the consent of the High Contracting Party concerned.” The humanitarian char-

acter of an action is as much as a precondition for legal protection as impartial and

non-discriminatory implementation. Similar to international armed conflicts, Arti-

cle 18, para. 2 AP II requires the consent of the State on whose territory the action is

to be taken. The legal provision focuses consistently on consent of the State only,

whereas in practice the agreement of the non-state party or parties is as essential as

the one of the Government. Again, similar to international conflicts, the inade-

quately supplied civilian population is entitled to receive assistance and both the

governmental and the non-governmental party to the conflict have a legal obligation

to give their consent provided the action is humanitarian and conducted impartially

and non-discriminatorily. The relative weakness of the regime is demonstrated by

the fact that Article 18 does neither extend to any pronunciation on a duty to protect

or to support the relief operation nor to the obligation to protect relief personnel.

Moreover, the threshold of applicability of Additional Protocol II is considerably

high (Sandoz et al. 1987, pp. 4460–4470),36 thus limiting the practical application

of the treaty law regime in non-international armed conflict situations.

However, humanitarian assistance in non-international conflicts is one of the

areas where customary law has progressed and resulted in a broader and more

comprehensive legal regime compared to treaty law. Customary law is more

34 “The application of the preceding provisions shall not affect the legal status of the Parties to the

conflict”.
35 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protec-

tion of Victims of Non-International Armed Conflicts (Protocol II), 8 June 1977.
36 Article 1 para. 1 AP II: “This Protocol (. . .) and which take place in the territory of a High

Contracting Party between its armed forces and dissident armed forces or other organized armed

groups which, under responsible command, exercise such control over a part of its territory as to

enable them to carry out sustained and concerted military operations and to implement this Protocol.”
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comprehensive in terms of legal obligations to protect the relief operation and with

regard to the duty to protect relief personnel.

According to Rule 32 of the Customary International Law Study (CILS), “objects

used for humanitarian relief operations must be respected and protected.” This duty

implies the prohibition to make the operation and relief goods the object of attack.37

Likewise prohibited are, for example, the destruction, misappropriation, looting or

pillaging of relief goods. Parties to the conflict are further obliged to “allow and

facilitate rapid and unimpeded passage of humanitarian relief for civilians in need,

(. . .)”, Rule 55 CILS. Derived from treaty law, customary law reiterates the require-

ment of impartiality of the operation and its conduct “without any adverse distinc-

tion”, Rule 55. Again, similar to treaty law, these obligations are balanced by control

rights of the obligated party, as for instance the right to search relief consignments or

the right to technical prescriptions.

Whereas neither Article 3 GC nor Article 18 AP II contain any provision on

protection of relief personnel in non-international armed conflicts, Rule 31 CILS

takes it for granted that expatriate personnel may form part of a relief operation. It

further provides that “humanitarian relief personnel must be respected and

protected”, reiterating the general rule that “civilians are protected against attack,

unless and for such time as they take a direct part in hostilities”, Rule 6 CILS. State

practice and opinio iuris specify that the obligation to respect and protect contains,

beyond the prohibition to attack, the prohibition of harassment, intimidation and

arbitrary detention, as well as of mistreatment, physical and psychological violence,

murder, beating, abduction, hostage-taking and illegal arrest and detention. Rule

56 CILS obliges both governmental and non-governmental parties to an armed

conflict to “ensure the freedom of movement of authorised humanitarian relief

personnel essential to the exercise of their functions.” The comprehensiveness of this

protection is emphasised by the second sentence of Rule 56, stating that movements

may be restricted temporarily and only in case of imperative military necessity.

8.3 The Legal Framework in Non-conflict Situations

In contrast to the legal regime of humanitarian action in armed conflicts, international

law does not provide for an equivalent legal framework for humanitarian action in

non-conflict situations, in particular natural and technological disasters. As far as

international legal regulation at all exist, it is dispersed and inconsistent. Existing

regulation is mostly incorporated in bilateral and regional, sometimes multilateral

agreements, usually not focussing on humanitarian action but on other sectors of

37 Cf. Rule 10 CILS: “Civilian objects are protected against attack, unless and for such time as they

are military objectives.”
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international law.38 Such sectors include, for example, the use of telecommunica-

tion,39 nuclear accidents40 and recognition of professional qualifications.41

8.3.1 Humanitarian Action in Non-conflict Disasters

The idea of humanitarian action in non-conflict disasters is not new (International

Federation of Red Cross and Red Crescent Societies 2007, p. 19),42 However, the

international community has not yet considered a comprehensive international legal

regulation to be necessary or even desirable (Spieker 2011, pp. 18–28). The

Guiding Principles incorporated in Resolution 46/182 of the General Assembly of

the United Nations on Strengthening Coordination in Humanitarian Emergencies

(1991) explicitly comprise humanitarian assistance to victims of natural disasters

and other calamities in their first paragraph. The resolution further maintains the

principles of “humanity”, “neutrality” and “impartiality”—not independence—as

mandatory for humanitarian assistance to be provided in non-conflict situations and

in the framework of the United Nations.43 The Guiding Principles also reiterate the

requirement of consent of the State on whose territory the humanitarian action is to

be taken and introduce it into the regime for non-conflict disasters: “humanitarian

assistance should be provided with the consent of the affected country and in

principle on the basis of an appeal by the affected country”.44 It is a State’s “first
and foremost” responsibility “to take care of the victims of natural disasters and

other emergencies occurring on its territory”, and therefore the State concerned has

the “primary role” in determining the initiation, coordination and implementation

of humanitarian action on its territory.45

38 See the list of items contained in the IDRL Database.
39 Tampere Convention on the Provision of Telecommunication Resources for Disaster Mitigation

and Relief Operations; 18 June 1998; http://www.itu.int/ITU-D/emergencytelecoms/Tampere_

convention.pdf; accessed 31 October 2012.
40 Convention on Assistance in Case of a Nuclear Accident or Radiological Emergency of

26 September 1986; http://www.iaea.org/Publications/Documents/Conventions/cacnare.html,

accessed 2 November 2012.
41 Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on

the recognition of professional qualifications. http://eur-lex.europa.eu/LexUriServ/LexUriServ.

do?uri¼OJ:L:2005:255:0022:0142:en:PDF, accessed 2 November 2012.
42 Already the second International Conference of the Red Cross in 1869 appealed to National Red

Cross Societies to provide assistance “in case of public calamity which, like war, demands

immediate and organized assistance”; The first Statues of the International Red Cross and Red

Crescent Movement in 1928 codified such assistance as part of the mandate of National Societies.
43 A/RES/46/182: “2. Humanitarian Assistance must be provided in accordance with the principles

of humanity, neutrality and impartiality.”
44 Ibid. para. 3.
45 Ibid. para. 4.

150 H. Spieker

http://www.itu.int/ITU-D/emergencytelecoms/Tampere_convention.pdf
http://www.itu.int/ITU-D/emergencytelecoms/Tampere_convention.pdf
http://www.iaea.org/Publications/Documents/Conventions/cacnare.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:255:0022:0142:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:255:0022:0142:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:255:0022:0142:en:PDF


As such, the resolution strives to balance the sovereign rights of a State

concerned with the humanitarian needs of a civilian population that is inadequately

supplied. On the one hand, access to such population is qualified as being “essen-

tial”,46 on the other hand States are called upon to facilitate the work of relief

organisations on the basis47 that these act impartially and on strictly humanitarian

motives.48 Neighbouring States are “urged to participate closely with the affected

countries in international efforts, with a view to facilitating, to the extent possible,

the transit of humanitarian assistance”.49

8.3.2 The IDRL Guidelines

To date there is neither treaty nor customary law providing for a general and

comprehensive framework on rights and obligation of actors of humanitarian action

in non-conflict disasters. The regulatory scope of even the most general interna-

tional treaties50 is limited, focusing on State sovereignty and on an encouragement

to invite actors to provide assistance in case of an emergency. Regulatory gaps as

well as inconsistencies in the practice of humanitarian action have triggered

discussion on an improved international legal regime for humanitarian action in

non-conflict situations in 2001. Whereas the original idea conceptualised a regime

similar to the provision of Articles 70 and 71 API (International Federation of Red

Cross and Red Crescent Societies 2007, p. 19), States Parties to the Geneva

Conventions of 1949 made it clear in 2003 that they favour a different route.51

Research and analysis of the existing legal and normative framework of interna-

tional disaster law resulted in the Guidelines on the Domestic Facilitation and

Regulation of International Disaster Relief and Initial Recovery Assistance—the

so-called IDRL Guidelines—which were unanimously adopted in 2007.52

46 Ibid. para. 6.
47 Ibid. para. 5.
48 Ibid. para. 6.
49 Ibid. para. 7.
50 Framework Convention on Civil Defence Assistance of 22 May 2000; Tampere Convention on

the Provision of Telecommunication Resources for Disaster Mitigation and Relief Operations;

18 June 1998; http://www.itu.int/ITU-D/emergencytelecoms/Tampere_convention.pdf, accessed

31 October 2012; Convention on Assistance in Case of a Nuclear Accident or Radiological

Emergency of 26 September 1986; http://www.iaea.org/Publications/Documents/Conventions/

cacnare.html, accessed 2 November 2012.
51 28th International Conference of the Red Cross and Red Crescent, 2003; Resolution 1. Agenda

for Humanitarian Action. Final Goal 3.2. http://www.icrc.org/eng/resources/documents/resolu

tion/28-international-conference-resolution-1-2003.htm. Accessed 3 November 2012.
52 30th International Conference of the Red Cross and Red Crescent, 2007; Resolution 4 and

Annex. http://www.icrc.org/eng/resources/documents/resolution/30-international-conference-res

olution-4-2007.htm, accessed 03 November 2012.
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As guidelines, the IDRL Guidelines are legally non-binding and have the effect

of recommendations. As such, they have no direct impact on existing or

non-existing rights and obligations deriving from domestic or international law.53

Their scope of application is explicitly limited to natural disasters and similar

situations and excludes armed conflicts of any type (1.1 and 1.4). In accordance

with resolution 46/182 of the UN General Assembly they emphasise the principal

role of domestic authorities and actors in humanitarian action. They invite and

encourage the international community to grant minimum legal facilities to be

provided to assisting States and to assist humanitarian organisations being willing

and able to comply with minimum standards of coordination, quality and account-

ability on the basis of their respective responsibilities (1.3).

8.3.2.1 Responsibilities of Actors in Humanitarian Action

The IDRL Guidelines are founded on the axiom of the primary responsibility of the
affected State to ensure disaster risk reduction, humanitarian relief and recovery

assistance (3.1). This comprises the responsibility to seek international and/or

regional assistance “if an affected State determines that a disaster exceeds national

coping capacities” (3.2) in implementing its sovereign right to coordinate, regulate

and monitor disaster relief and recovery assistance (3.3).

The Guidelines introduce the notion of “assisting actors” and describe their

responsibilities. Assisting actors comprise: assisting humanitarian organisations,

assisting States, foreign individuals, foreign private companies providing charitable

relief and other foreign entities which are either responding to a disaster on the

territory of the affected State or sending in-kind or cash donations (2.14). All such

actors are responsible for abiding by the laws of the affected State and by applicable

international law, for coordinating with domestic authorities and for respecting the

human dignity of disaster-affected persons at all times (4.1).54 States and human-

itarian organisations are further expected to cooperate in order to prevent unlawful

diversion, misappropriate, or fraud with a view to goods, equipment or resources

(6.1). Affected States who have accepted funds and/or goods should use them “in a

manner consistent with the expressed intent with which they were given” (6.2).

Responsibilities of assisting actors imply providing assistance “in accordance

with the principles of humanity, neutrality and impartiality”. Assisting actors are

expected to ensure that aid priorities are calculated on the basis of need alone; that

relief is provided “without any adverse distinction (such as in regards to nationality,

race, ethnicity, religious beliefs, class, gender, disability, age and political

53 “These Guidelines are non-binding. (. . .) the Guidelines do not have a direct effect on any

existing rights or obligations under domestic law”.
54 Reversely it is the responsibility of the affected State to make available adequate information

about domestic laws and regulations of particular relevance to the entry and operation of disaster

relief and initial recovery assistance (10.3).
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opinions)”; that it is provided “without seeking to further a particular political or

religious standpoint, intervene in the internal affairs of the affected State, or obtain

commercial gain from charitable assistance”; and finally that aid is not used as a

means to gather sensitive information of a political, economic or military nature

(4.2). Additional Standards to be met comprise appropriateness and adequateness

of relief in relation to need in accordance with applicable quality standards;

coordination with other relevant domestic and assisting actors; adequate involve-

ment of affected persons in design, implementation, monitoring and evaluation of

assistance; strengthening of local disaster risk reduction, relief and recovery capac-

ities; and minimisation of negative impacts on the local community, economy, job

markets, development objectives and the environment (4.3).

8.3.2.2 Initiation and Termination of Assistance

The IDRL Guidelines confirm the condition of consent of the affected State for the

legal regime regarding natural and technological disasters (10.1). This condition of

consent includes, as a matter of fact, the right to terminate such consent and the

assistance operation (12). The Guidelines explicitly refer to the option of affected

States to deploy military assets for disaster relief or initial recovery assistance

(11).55 They reiterate the precondition of consent in this specific context, consent

not only to the provision of assistance, but in particular to the deployment of

military assets. States are encouraged to consider “comparable civilian alterna-

tives” and to agree on terms and conditions of deployment such as duration, arming,

use of national uniforms and mechanisms for cooperation with civilian actors.

8.3.2.3 Eligibility for Legal Facilities

The concept of eligibility for legal facilities as contained in the IDRL Guidelines

derives from the design of the Framework Partnership Agreement in the context of

the European Union. It comprises two steps: the first one consists of criteria which

originating, transit and affected States are to establish and which humanitarian

organisations56 have to fulfil in order to receive the legal facilities with regard to

their humanitarian action (14.1 and 14.2); in the second step, originating, transit and

55Guideline 2.9 defines an “assisting State” as a State providing disaster relief or initial recovery

assistance, “whether through civil or military components”.
56With a view to assisting States, originating, transit and affected State are simply encouraged to

grant those facilities: “It is recommended that transit and affected States grant, at a minimum, the

legal facilities described in Part V [i.e. Guidelines 16–24] to assisting States with respect to their

disaster relief or initial recovery assistance” (Guideline 13).
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affected States determine which legal facilities are being granted under which

circumstances (14.1).

The Guidelines list a minimum of legal facilities which States are invited to

grant; they do not pronounce criteria for the eligibility of, in particular, humanitar-

ian organisations. States are encouraged to develop such criteria (14.2), preferen-

tially including an organisation’s willingness and capacity to act in accordance with
the responsibilities of an assisting actor—particularly willingness and capacity to

comply with minimum standards of coordination, quality and accountability (1.3).

Any additional requirements “should not unduly burden the provision of appropri-

ate disaster relief and initial recovery assistance” (14.3). In addition, the Guidelines

provide for the option of establishing eligibility criteria before or as soon as

possible after the onset of a disaster, designing procedures and mechanisms “as

simple and expeditious as possible” and to communicate them clearly and freely.

Using national rosters, bilateral agreements or reliance upon international or

regional systems of accreditation are recommended (14.4). Entitlement to legal

facilities should not be changed arbitrarily retroactively or without notice (14.5).

Whether and, possibly, which legal facilities are being granted is subject to the

discretion of originating, transit or affected State, including particularly consider-

ations of “national security, public order, public and environmental health, and

public morals”.57 Measure to protect such considerations “should be tailored to the

exigencies of the specific disaster and be consistent with the humanitarian imper-

ative of addressing the needs of affected communities”.

As emphasised above, the IDRL Guidelines are not legally binding and have the

quality of recommendations. Their prospective added value lies in the fact that

States will contribute to the development of respective international customary law

on humanitarian action in non-conflict disasters if and when they actually make use

of the Guidelines, apply them in natural or technological disasters and state that

such application is based on opinio iuris.

8.4 Effects of Legal Regulation

Practitioners in humanitarian action often—justifiably—question whether a legal

framework in general and the existing one in particular are actually able to facilitate

enhance or even improve humanitarian action. The premise for this question is

frequently framed in the view that law is irrelevant, that at least it constitutes an
obstacle to effective and timely humanitarian action, that in most cases it impedes

the operation, and that it simply renders action impossible in situations that lack

consent from a receiving State. As legitimate as such allegations might be in the

individual case, the function and value of a legal framework are best clarified by

considering the consequences if they did not exist. Allegations that a legal

57 IDRL Guidelines, preambula to Part V.
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framework is useless and redundant are often based on the expectation that the mere

existence of legal regulation could guarantee its adherence or even prevent viola-

tions. The preventative effects of legal norms is generally highly discussed and in

fact open to doubt, both in national and in international law. In practice, it is

improbable that a rule is being observed merely because it exists. It is only an

option that a Government may grant access to actors in humanitarian assistance to

provide assistance to an inadequately supplied civilian population simply because it

is aware of the legal obligation to give its consent to the provision of humanitarian

assistance or that it protects relief personnel against unlawful attacks from non-state

armed groups only because it is aware of the duty to protect relief personnel.

8.4.1 The Purpose of Legal Regulation in Humanitarian
Action

An existing legal framework serves two purposes. Firstly, a legal framework

qualifies certain behaviour as lawful or unlawful. In case of an absence of a

prohibition to divert relief consignments or a duty to respect relief personnel, it

would simply be lawful—and to be accepted—to divert relief consignments or to

arrest relief personnel simply to impede a humanitarian assistance operation. The

second purpose of existing legal rules, prohibitions and imperatives, is as essential

as the first. A legal framework increases the chance to convince an actor of

humanitarian action that is insecure of legal regulation and/or hesitant in its

decision-making. For example, in situations where a Government is reluctant to

grant access to relief organisations its decision-making process might be informed

and directed by the legal obligation to give its consent, provided the population is

not adequately supplied and the operation is conducted according to the humani-

tarian principles. In such situations legal provisions may provide the impetus to

give room to the rule of law and provide the incentive to abide by the law.

An additional question is whether a broader, a more elaborate, a technically

improved legal framework would be able to facilitate, enhance or even improve
humanitarian action.

8.4.2 Changes in the Legal Environment of Humanitarian
Action

Actors in humanitarian assistance have to accept that being engaged in humanitar-

ian action and providing humanitarian assistance is increasingly regulated by
domestic legal frameworks. Governmental and non-governmental actors, relief

organisations and relief workers act within a legal framework which is generally

growing. A trivial example from practice is the prohibition on the use of certain cars
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in a relief operation. Cars need to be licensed and display a valid licence plate and

more and more authorities worldwide require valid technical surveillance certifi-

cates. Another and sometimes sensitive issue is the assignment of radio channels to

actors in humanitarian action which often involves differing procedures for gov-

ernmental and non-governmental, as well as for foreign and in-country actors.

In humanitarian emergency contexts, increasingly States refuse to accept

unsolicited goods and general indiscriminate assistance which is offered or simply

brought into the country. An excellent example is the reaction of the Government of

Pakistan during the floods emergency in 2010 when it refused to accept a number of

goods, in particular perishable goods which, upon entry, were unable to be deliv-

ered due to the inaccessibility of regions caused by the floods. Additional examples

are legal requirements in terms of language and letters for labelling of and inscrip-

tions on medication packages, technical configuration of relief equipment or pro-

fessional qualifications and certification in particular of medical, but also other

technical personnel like engineers or architects. In the beginning of 2013, the

Government of Mali pronounced quite specific criteria for expatriate personnel

being allowed to form part of humanitarian relief operations on its territory.

More general phenomena include the evolving taxation and social security

systems in States on whose territory humanitarian action is taking place. Actors

in humanitarian action are increasingly confronted with taxes, fees and customs for

goods, services and activities related to their operation. Medical equipment, even

for basic health care stations and referral hospitals as well as transport vehicles are

being qualified as import goods by a growing number of authorities, thus entailing

charges, taxes and customs to be borne by relief organisations and their donors.

Such phenomena may be considered to be particularly interesting and possibly

challenging in situations where goods and equipment remain within the country for

further perusal after the end of the humanitarian operation. More comprehensive

frameworks of labour law and systems of social security cover a growing number of

persons across a range of activities that can impacts on employment and discharge

procedures as well as insurance and maintenance of local staff. Authorities increas-

ingly implement the prerequisite of work permits for relief workers in addition to

visa requirements. Whereas this usually is a lesser issue in the immediate relief

phase of an emergency, it becomes more of an issue in rehabilitation and recon-

struction operations. Work permits encompass additional administrative proce-

dures, time and administration as well as financial resources. In an increasing

number of cases authorities are in a position to accept expatriate relief personnel

during the ‘hot’ phase of an emergency, but are much more restrictive in terms of

colour, religious belief or nationality in mid or longer-term operations. This has an

immediate effect not only on the logistics of an activity, but also on the philosophy

and concepts of operations, in particular for example for LRRD58 approaches. The

more complex administrative and legal requirements become the higher the

58 Linking relief, rehabilitation, and development.
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demands of actors of humanitarian action become to justify the sustainability of

their actions towards donors and, in particular, the general public.

The above issues are typical in today’s humanitarian action operations. It is not a

question of whether referenced legal requirements are justified or unjustified,

appropriate or inappropriate, helpful or a hindrance or whether actors of humani-

tarian action and individual relief workers perceive such requirements as restrictive

or even rendering humanitarian action impossible in a specific situation. It is not a

question of whether this is a ‘good’ or a ‘bad’ development. These phenomena are

something that actors in humanitarian action, whether governmental or

non-governmental, whether international or domestic, whether Red Cross/Red

Crescent or other, experience, have to take into account and something that they

have to accept. We have to take it as a fact that unlegislated areas in receiving States

are shrinking.

8.4.3 Effectiveness of a Legal Regime on Humanitarian
Action

It is an interesting question whether an improved legal framework could enhance or

facilitate improved humanitarian action and, if so, what would this improved legal

framework look like. Would a more refined and more detailed domestic legal

regime constitute an improvement or an increased obstacle to effective humanitar-

ian action? Could an international legal regime pronouncing on an explicit right to

access, for example, in the form of a further development of the responsibility to

protect or in the form of a right to humanitarian intervention, render humanitarian

action more effective? Could military enforcement of access increase effective-

ness? Who would or should have the authority to decide on a military enforcement

on the basis of which criteria? Could an international legal regime pronouncing on a

more detailed obligation to protect humanitarian operations and personnel render

humanitarian action more effective?

The existing international legal framework does not provide for a legal obliga-

tion of any actor in humanitarian action to offer assistance. It does oblige States or

non-state armed groups to accept offers which are being made in that it obliges

them to give their necessary consent to offers of assistance in situations where the

respective population is inadequately supplied. The right of an inadequately sup-

plied population to receive assistance is not enforceable without a decision of the

UN Security Council.59

Today’s humanitarian action faces an exploding number and diversification of

actors in humanitarian assistance. The Kosovo operation 1999, had a reported

250 international and 45 local non-governmental organisations in June 2000, and

2,292 registered non-governmental organisations in 2003; including

59 See above point 8.2.1 para. 7.
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381 international non-governmental organisations. From the perspective of a State

on whose territory assistance is expected to be provided, the number and nature of

humanitarian actors under its authority and jurisdiction often appear to be neither

controllable nor supervisable. Since there is no supervising body for actors of

humanitarian action except and beyond territorial authorities, it does not seem to

be too unacceptable that an authority and a Government are legally expected to

respect and protect only those actors within their control. The humanitarian com-

munity widely expects actors that conduct other operations under the premise of

humanitarian action or that do not implement the humanitarian principles in

assistance to be sanctioned. Under the global system of international law it is the

domestic State only that is capable of supervising such actors, by way of its

agreement to operation and personnel and by exercising its rights of control.

Moreover, no actor in humanitarian action except States, as the case may be, has

the potential to avail itself of democratic legitimisation and rule of law character-

istics. Humanitarian organisations or components of the International Red Cross

and Red Crescent Movement may implement democratic features and procedures in

their statutes and constitutions, and their decision-making processes may be

characterised by democratic and rule of law principles. However, in terms of rule

of law criteria it is only States that have the potential to represent a general and

broad democratic legitimacy. To minimise the impact and effect of decisions,

which are based on rule of law and democratic principles, by rendering agreements

to humanitarian action redundant, in itself fails to comply with the demands of the

rule of law. It is in this sense that a renunciation of the precondition of consent

would jeopardise the axiomatic criterion of ‘humanitarian’ action.
A further development of the legal framework could only provide such duties,

probably under specific conditions. This could enhance the effectiveness of human-

itarian assistance provided that conditions would be substantial, measurable and

verifiable, and ideally that an accepted and competent supervision body would exist

which would be equipped with an enforcement authority. Conditions on an obliga-

tion to accept would probably have to result in a determination of the adequateness

of supply of a population and/or the seriousness of a humanitarian situation. In

terms of legal technique, it is of course possible to legally define undetermined and

per se indeterminable terms like ‘(in) adequateness’ or ‘seriousness’. Legal defini-
tions would have recourse to auxiliary criteria as, e.g., the number of people

affected (possible in relation to the number of inhabitants, etc.), the extent of effects

on health and physical integrity of persons, child mortality and the like. The

problem is that such criteria only provide putative certainty and alleged clarity. A

holistic approach as the goal that is, for example, the basis of the definition of health

as propagated by the World Health Organisation60 and that must necessarily be

60 “Health is a state of complete physical, mental and social well-being and not merely the absence

of disease or infirmity”; Preamble to the Constitution of the World Health Organization as adopted

by the International Health Conference, New York, 19–22 June 1946; http://www.who.int/about/

definition/en/print.html, accessed 21 August 2013.
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taken into account, e.g., the actual practical access of persons to health care in a

given situation and, ultimately, the judgement on what kind and degree of supply of

a population is acceptable or unacceptable, cannot be provided by such auxiliary

criteria. Any attempt to define more clearly the notion of ‘adequate supply’ of a
population would entail more language and more legal handcraft, but would not be

able to provide more clarity and a more legally binding force beyond the

existing law.

A legal obligation to offer assistance would encounter the same false clarity and,

in addition, would simply ignore framework conditions of political considerations

or financial resources. It is not the question of political conditionality or instrumen-

talisation of aid. Take for example a situation where assistance is offered and

accepted but then used in order to oppress certain parts of the population for

political reasons. This presents an essential dilemma where easy answers and

solutions, even ‘humanitarian’ answers and solutions simply do not exist. In order

to take such imponderables into account, international legislators almost automat-

ically would feel compelled to introduce criteria such as “to the extent practicable”

or “as appropriate”, which in essence involves developing new and additional legal

language to enhance legal regulation. A potential legal obligation of actors to offer

assistance without the option of considering secondary and tertiary effects of the aid

being delivered might at first sight appear to constitute progress in the legal doctrine

on humanitarian action however it would lead to additional uncertainty, space for

discretion and dilemmas.

Neither the existing international law of armed conflict nor the existing legal

framework for non-conflict disasters provide for a lawful means to overcome

consent which is not being given by the State on whose territory the action is to

be taken. In particular the accepted ‘responsibility to protect’ is not able to over-

come a potential refusal to accept an offer of humanitarian assistance, except by a

respective decision of the UN Security Council.

According to existing international law, a State which has given its consent to

the provision of humanitarian assistance is legally obliged to respect and protect
operation and personnel, on the basis of certain control rights. It goes without

saying that a more detailed regulation on the obligations to respect and to protect

may be helpful in certain situations where actors would feel comfortable to be

inspired and guided by more explicit and more sectoral rules. In general, though, the

issue as such does not seem to be the existing legal regulation or the lack of it, but

the challenge of how to prevent misuse of legal regulation for the wrong purposes or

non-use at all. In cases where the failure to protect relief personnel from attacks by

armed groups or by governmental authorities acting ultra vires is due to lacking

means, knowledge, skills or authority of those concerned, more voluminous and

more refined legal regulation would not overcome deficiencies. In cases where

failures based on a rather determined decision not to fulfil existing legal obligations,

for whatever reason, more voluminous and more refined legal regulation would be

likewise useless. Additional or different international legal regulation is, for

instance, not able to convince an authority not to divert relief goods or not to accept

them only under very disadvantageous conditions if the authority’s decision is
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based on the determination to pursue certain, possible illegitimate, economic or

political policies. Using required work permits or excluding certain nationalities of

relief personnel or similar as pretexts for implementing discriminatory political

ambitions or furthering criminal goals is unlawful under existing international law

and cannot be prevented by additional regulation.

The humanitarian principle of impartiality is widely seen as guaranteeing a

certain adequate humanitarian space. Vice versa, the principle of impartiality is

being violated in situations where humanitarian space is denied or restricted. In

2012 and 2013 in Syria, for instance, nearly all actors of humanitarian action were

essentially restricted in their access to inadequately supplied populations. In dis-

cussions on the humanitarian prospective for Afghanistan after 2013 all parties

concerned testify their concern that present and future humanitarian actors are

taking sides and furthering the goals of the one or the other party. Perceptions of

some or all parts of the international community as party/parties to an armed

conflict on the territory of Afghanistan have a direct impact on such concerns.

The more a State is perceived to be a party to the conflict and the more a

humanitarian organisation is perceived as being close to this party (or even belong-

ing to it), the more likely it becomes that adversary conflicting parties perceive the

humanitarian organisation as becoming party to the conflict and that its impartiality

is jeopardised. The question remains of how to legally design the principle of

impartiality differently in order to facilitate access and in order to reduce percep-

tions on all sides that humanitarian actors are taking sides and selecting partially.

Existing domestic legal frameworks pertaining to humanitarian action are

diverse, inconsistent and generally developing in completely different directions.

In terms of the efficiency of a humanitarian operation, they often appear to be

cumbersome and more of an obstacle to efficiency than facilitating the running of

the operation. Yet, ‘the humanitarian community’ often promotes principles of

good governance, the rule of law, and possibly, democracy. In this respect, it is

simply a consequence of globalisation and an integral part of the sovereignty of

States that they engage in further development of their domestic legal systems. In a

way, it is often easier to conduct humanitarian assistance operations in

non-regulated environments, but there cannot be any surprise that even in acute

emergency phases more and more States insist on external actors abiding by

existing legal frameworks.

It is a fact that there is a tendency to look at evolving domestic legal frameworks

as a means and yardstick of quality control and quality management for actors in

humanitarian assistance. This is totally justified and appropriate. What is to be

avoided is an over-exaggeration by States; that authorities do not use or misuse an

elaborate domestic legal system to complicate, hinder and eventually render

humanitarian action impossible. Given the lack of both a treaty and a customary

law regime for humanitarian action in non-conflict situations, the risk of such

misuse is considerably higher than in international humanitarian law.
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8.5 Concluding Observations

There is no doubt that there are certain lacunae in the existing legal regulation of

humanitarian action: this is especially true for humanitarian action in non-conflict

scenarios where the legal regime is not regulated. The legal framework on human-

itarian assistance in non-international armed conflict is widely under-regulated, in

particular in treaty law. The legal protection of humanitarian personnel in all

humanitarian contexts would benefit from further refinement especially in

non-international armed conflicts.

Issues arising in the context of a ‘right to access’ or a ‘right to humanitarian

intervention’ culminate in the question of how to legally design such legal rights

while on the one hand balancing all rights and interests of all parties concerned and

on the other hand minimising the danger of misuse. The fact that the concept of

‘responsibility to protect’ has not crystallised into a legal concept legitimising the

provision of humanitarian assistance without the agreement of the receiving State,

and the requirement for a respective resolution of the UN Security Council—is not

a deficiency of the present legal environment, but it is actually strengthening

humanitarian action.

Beyond this room for improvement, the much higher challenge is not the further

development of the existing legal framework, but the enhancement of understand-

ing, acceptance and perception of the legally binding force of the existing legal

framework. What is needed more than an increased number of legal provisions

or refinements towards an improved legal system, is a significant increase in the

global social acceptance of the existing law. There is no guarantee that there is room

for existing law to become globally socially accepted. The potential for such

acceptance is building global common understanding and building consensus—

consensus on the appropriateness of the regulation and consensus on the need for

the regulation to be perceived and accepted as binding. To build such consensus

among States, Governments and authorities is a challenge which cannot be

underestimated—a fact which is impressively demonstrated by the process of

debate on legal regulation on humanitarian action in non-conflict disasters. Yet,

efforts to build consensus among non-state armed groups in situations of armed

conflict is challenging for a number of reasons not least the absence of institutional

memory and the general morale of non-state armed groups. However, hardly any

alternatives are available to this line of action. Strengthening observance, sanction-

ing and enforcing existing law presupposes existing and functioning enforcement

mechanisms. And these will only be created in case the regulation as such is

socially accepted as legally binding—not the other way round. Enforcement mech-

anisms are thus only one means of accepting the legally binding force of a legal

regulation.

The international legal framework for humanitarian action—where it exists—is

filigree, sophisticated and is constituted by a delicate system of checks and balances

of mutual rights and duties. Only provided all actors involved; parties to armed

conflicts, States, humanitarian agencies, individual relief workers—observe their
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legal obligations and responsibilities can the legal framework for humanitarian

action facilitate and improve humanitarian action. Only then does it have a chance

to become globally socially accepted and be observed. Only then will the present

ambiguities be clarified and lacunae be filled.
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Chapter 9

The ILC Codification Project on the

“Protection of Persons in the Event of

Disasters”

Hans-Joachim Heintze

9.1 Introduction

Disasters frequently occur in all regions of the world and affect large numbers of

individuals. They may have a disruptive impact on people, infrastructure and

economies. Disasters in times of peace or war endanger life, health, and the physical

integrity of human beings. They have disproportional consequences in vulnerable

poorer societies because they deepen their poverty. In 2006, the UN counted

227 natural disasters resulting in over 23,000 deaths worldwide.1 The 2004 Indian

Ocean Tsunami was one of the worst disasters of the last century. It manifested the

shortcomings of the international reaction concerning international protection of

persons in critical situations. Disasters like cyclone Nargis that struck Myanmar in

2008 or the earthquake in Haiti in 2010 exposed a range of problems relating to

domestic and international response. The legal dimension depends on the severity

of the humanitarian crises that the disaster has caused. However, there is no

international consensus “on how great a catastrophe has to be in order to be

considered a disaster for legal purposes, nor is there any agreement on what criteria

should be used to measure its scale” (Focarelli 2013, para. 7). This has important

consequences because the question arises whether there is an obligation or entitle-

ment for the international community to have access to the victims and to offer or

even enforce humanitarian assistance. Some authors argue that humanitarian assis-

tance is “nowadays . . . a necessary element to reach, in the words of the UN

Secretary General, ‘Global Peace’, which requires the solution of social, economic,

cultural and humanitarian problems. Therefore, any obstacle to the delivery of aid is
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correctly considered a danger to international peace and security” (Giuffrida 2013,

p. 294).

Even if one does not share the far reaching interpretation of the UN practice

concerning obstacles to the delivery of humanitarian assistance by Giuffrida, there

is no doubt that the victims of natural and man-made disasters need immediate help.

Thus, their protection has been a subject of concern since time immemorial. De

Vattel observed as early as 1758 that all those who have provisions to spare should

assist nations suffering from famine as an instinctive “act of humanity” (de Vattel

1758, paras. 4–5). This humanitarian assistance covers both the help provided from

the affected State itself as well as the assistance coming from abroad. The

non-action of states can, in such emergency situations, amount to a violation of

international law, the principle of humanity and fundamental human rights. There-

fore, very often the question of an international involvement arises which entails

fundamental legal problems. The assistance to victims of disasters occurs according

to the principle of humanity and the lack of a major multilateral treaty on this issue

is somehow contradictory since there is an extensive body of international human-

itarian law applicable to victims of armed conflicts. Several codification attempts

have been made in the 1980s without success. In 1990 the UN assessed that donors,

recipient governments and international organisations have expressed their opinion

“on the desirability of new legal instruments in order to overcome the obstacles in

the way of humanitarian assistance.”2 However, some non-governmental organisa-

tions argued that such an initiative carries the risk of weakening the progress

already achieved over the years in providing humanitarian assistance. These orga-

nisations assumed that some governments would reinforce the insistence on the

concept of national sovereignty and thus render a codification counterproductive.3

The proposal of a convention on the deployment and utilisation of urban search and

rescue teams was subsequently drafted, but in 2002 it was replaced by the General

Assembly Resolution A/57/150 which contains the Guidelines for the International

Search and Rescue Advisory Group. Thus, the entire discussion on the issue has

been dominated by the insistence of some governments on the principle of

non-interference in their internal affairs. The work of the private International

Law Association, too, in the 1980s did not tackle the big problems of sovereignty,

especially the question as to whether States have a duty to undertake or accept relief

(International Law Association 1980, p. 530). Recent developments in the field of

human rights law like R2P pose challenges to the principles of State sovereignty

and non-interference and raise the question as to whether States are entitled to

refuse to admit and facilitate international assistance despite severe human

suffering.

Against this background the Codification Division of the Office of Legal Affairs

of the United Nations Secretariat submitted proposals on ‘International Disaster
Relief Law’ (IDRL) to the International Law Commission (ILC) in 2006. The UN

2UN Doc. A/45/587, para. 41.
3 Ibidem para. 44.
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identified the need for the systematisation of international law in the context of

disaster relief for responding to such tragic calamities and to overcome obstacles to

the provision of effective assistance. The ILC is an organ of the UN General

Assembly and its Statute provides that the “Commission shall have for its object

the promotion of the progressive development of international law and its codifi-

cation.”4 Progressive development means the preparation of draft conventions on

subjects which have not yet been regulated by international law or in regard to

which the law has not yet been sufficiently developed in the practice of States, and

codification includes the more precise formulation and systematisation of rules of

international law, in fields where there already has been extensive State practice,

precedent and doctrine. The ILC represents the latest attempt to define the obliga-

tions of States “to accept disaster relief without going so far as to justify forced

humanitarian intervention” (Benton Heath 2011, p. 423).

9.2 Framework of the Codification by the International

Law Commission (ILC)

The ILC decided in 2007 to include the topic in its current program of work and

appointed Mr. Eduardo Valencia-Ospina as Special Rapporteur.5 Upon his appoint-

ment, the Special Rapporteur undertook efforts to establish contacts with interested

governmental and non-governmental organisations, including the Representative of

the Secretary-General on the human rights of internally displaced persons, the

Assistant Secretary-General for Humanitarian Affairs and Deputy Emergency

Relief Coordinator, Office for the Coordination of Humanitarian Affairs, and

officials of what is now called the Disaster Law Programme of the International

Federation of Red Cross and Red Crescent Societies (IFRC).

The Commission requested the UN-Secretariat to prepare a background study,

initially limited to natural disasters, on the topic, “Protection of persons in the event

of disasters”.6 The detailed study provides an overview of existing legal instru-

ments and texts applicable to a variety of aspects of disaster prevention and relief

assistance. Furthermore, the study analyses the rules on the protection of persons in

the event of disasters and confirms that no generalised multilateral treaty exists on

the topic. The only universal multilateral treaty directly related to disaster response

was the Statute of the International Relief Organization of 1927 which is no longer

in force.7 However, a number of relevant rules have been codified in some

specialised multilateral treaties as well as in over 150 bilateral treaties and mem-

orandums of understanding. Among them the “Tampere Convention on the

4UN Doc. A/CN.4/325, para. 102. Author’s italics.
5 UN-Doc. A/62/10, para. 375.
6 UN Doc. A/CN.4/590 and 1–3.
7 UN Doc. ECOSOC Res. 1268 (XLIII) of 4 August 1967.
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Provision of Telecommunication Resources for Disaster Mitigation and Relief

Operations” of 18 June 19988, this is significant because it provides legal rules on

the use of telecommunication for humanitarian assistance activities during disas-

ters. The Convention deals with the coordination of the assistance and especially

with the overcoming of bureaucratic restrictions. The second treaty to be mentioned

in that connection is the “Framework Convention on Civil Defence Assistance”

which entered into force in 2001. From other sources of law, there are over

100 national laws directly concerning the topic.9

Humanitarian assistance was often addressed by the UN. In 1971 the Secretary-

General emphasised in a report on Assistance in Cases of Natural Disaster that the

primary responsibility of the affected government was to protect the life, health and

property of people within the frontiers and to maintain essential public services.

Humanitarian assistance from the international community can only be supplemen-

tary. The concept of ‘primary responsibility’ was endorsed in several UN General

Assembly Resolutions.10 The UN General Assembly discussed the issue again in

1991 and adopted the Resolution 46/182, which reflects the conservative approach

of the world organisation.

The document underlines that:

• Humanitarian assistance must be provided in accordance with the principles of

humanity, neutrality and impartiality;

• The sovereignty, territorial integrity and national unity of States must be fully

respected. Thus humanitarian assistance should be provided with the consent of

the affected country and in principle on the basis of an appeal by the affected

country;

• Each State has the responsibility first and foremost to take care of the victims of

natural disasters and other emergencies occurring on its territory. Hence, the

affected State has the primary role in the initiation, organisation, coordination,

and implementation of humanitarian assistance within its territory; and

• The magnitude and duration of many emergencies may be beyond the response

capacity of many affected countries. International cooperation to address emer-

gency situations and to strengthen the response capacity of affected countries is

thus of great importance. Such cooperation should be provided in accordance

with international law and national laws.

The UN resolution concludes by emphasising its central and unique role in

providing leadership and coordination of the efforts of the international community

to support the affected countries.

Other documents deal with measures to expedite international relief. The body

of these instruments justifies the assessment of an expanding regulatory framework.

At the centre are the principles of sovereignty and non-intervention. Therefore, any

8UNTS 2296, No. 40906.
9 See the list of these documents in the annex of UN Doc. A/CN.4/590/Add.2.
10 Res. A/36/225 of 17 December 1981.
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disaster relief carried out by assisting actors is subject to the consent of the

receiving State and that the receiving State has the primary responsibility for the

protection of persons on its territory or subject to its jurisdiction or control during a

disaster. A relatively recent development is the recognition of the need for disaster

prevention, mitigation and preparedness.

9.3 Challenge of the ‘Sovereignty’ Concept
and Politicisation

Sovereignty is a cornerstone of international law. The sovereign State exercises

exclusive jurisdiction over matters within its territory. Other States are not allowed

to interfere in the internal affairs of sovereign States. If they intervene they commit

a violation of international law and the affected State can react by proportional

sanctions. However, the intervention to protect human beings in emergencies from

their sovereign is an old concept first mentioned by the father of modern interna-

tional law, Hugo Grotius (Valek 2005, p. 1223). The recent discussions about

humanitarian interventions and the concept of the Responsibility to Protect (R2P)

seek to offer a solution in cases of massive human rights violations and the

sovereignty claim of a State. The access to victims in disasters may also involve

conflicts with the sovereignty entitlements of the affected State because the respect

for State sovereignty is a central principle applicable to relief actions. However,

sovereignty is subject to the obligation to comply with international law. Therefore

the principle of sovereignty does not constitute a legal barrier which inhibits

international humanitarian assistance, but “a necessary pre-condition for the exer-

cise of meaningful cooperation within the community of States” (Macalister-Smith

1985, p. 56). Indeed, international humanitarian assistance describes the new law of

cooperation and solidarity among nations which means also a kind of rediscovery of

the ethical and religious foundations of public international law. Solidarity is a

value-driven principle with a strong ethical underpinning (Wellens 2010, p. 5).

Human rights as well as humanitarian assistance are parts of that ethical underpin-

ning. Thus, the questions arise in which way these rights can be implemented in the

event of natural disasters. Practice and theory offer different answers.

In the 1980s some French health practitioners who founded Médecins Sans

Frontiers in 1971 and other experts introduced the concept of the droit d’ingé
rence (right of interference) or even the duty of interference. The central tenet

was that humanitarian actors have a right of access to victims of humanitarian

emergencies, whether man-made or natural, including a right to innocent passage

through humanitarian corridors. The duty of interference was understood as a moral

obligation of third parties to provide assistance to victims. The duty should be

applied if the affected State proves unable or unwilling to supply adequate protec-

tion to its own people: “It was assumed that in humanitarian crises the focus should

shift from classical reciprocal inter-State obligations to the right of the victims

9 The ILC Codification Project on the “Protection of Persons in the. . . 167



themselves to be assisted, from within or from without if need be” (Focarelli 2013,

para. 2).

However, this new approach was only reflecting a concept of some

non-governmental organisations with some support of the French government.

The international community was reluctant as Resolution 43/131 proves. The UN

General Assembly adopted Resolution 43/131 on 8 December 1988 upon a proposal

by France. The Resolution on humanitarian assistance to victims of natural disasters

and similar emergency situations repeats the sovereignty-friendly approach that the

first and foremost obligation of the State is to take care of the victims of natural

disasters occurring on its territory. The original French draft went much further by

mentioning the right to assistance as a right of any individual. This approach was

not accepted by the majority of States because of its neo-colonialist implications.

Thus, the final text of the resolution only mentioned that “the abandonment of the

victims of natural disasters . . . without humanitarian assistance constitutes a threat

to human life and an offence to human dignity”.

This statement allows different interpretations and some uncertainty in legal

terms. Nevertheless, some commentators argue that the primary role of the affected

State amounts to an obligation to respect and protect certain fundamental rights,

such as the right to life and to implement other basic needs. Focarelli argues that the

failure of the affected State to do so has been assumed to entitle third parties to

exercise their right of interference and of access to victims and he supports his

argument with reference to the practice of the UN Security Council (Focarelli 2013,

para. 3). Paragraph 3 of Resolution 688 (1991) reads: “The Security Council . . .
insists that Iraq allows immediate access by international humanitarian organisa-

tions to all those in need of assistance in all parts of Iraq and make available all

necessary facilities for their operations.”

The UN Security Council followed suit, but exclusively in respect to armed

conflict situations because humanitarian assistance in armed conflicts is guided by

the so-called humanitarian principles of impartiality and neutrality, which have

their legal basis in Art. 70 of Additional Protocol I to the Geneva Conventions

(1977)11 and respective customary international law (Spieker 2013). This legal

basis is only applicable in armed conflicts and not in cases of natural or man-made

disasters. Therefore, it is at least controversial for one to use this obligation in

armed conflicts as a justification to enforce humanitarian assistance in situations

other than armed conflicts. In the case of the cyclone Nargis that struck the southern

part of Myanmar with devastating force on 2 May 2008, the UN Security Council

failed to take action under Chapter VII of the UN Charter, despite a French proposal

for a resolution authorising the delivery of aid to the people in Myanmar without the

government’s consent (Focarelli 2013, para. 28). Frustrated by the government of

Myanmar’s the refusal to accept international assistance, the French government

invoked R2P as the basis to impose the delivery of aid. However, the international

11 1125 United Nations Treaty Series, p. 3.
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community was able to find non-coercive ways for a co-ordinated humanitarian

response (Barber 2009, p. 4).

The example of cyclone Nargis and the French attempt to enforce humanitarian

assistance reflects that aid is not divorced from politics. After all, besides the

humanitarian organisations, a range of other actors such as government represen-

tatives, UN organisations or multinational forces are also involved in the provision

of aid, all of whom pursue political interests.

A key factor in the politicisation of humanitarian aid is that when major disasters

occur, cooperation between the aid agencies and assisting countries is unavoidable.

In such cases, the mandate governing the operation, which is decided at political

level, invariably clashes with the principles of independence, impartiality and

neutrality that govern the work of humanitarian non-governmental organisations.

Furthermore, the mass media also have a politicising effect, since politicians and

non-governmental organisations are keen to show themselves in a good light. Aid

agencies are heavily dependent on donations to carry out their relief operations and

rely on the media to broadcast their appeals and reach their target audience. Indeed,

humanitarian assistance is popular with the general public in countries that provide

relief, and the public offers generous emotional and financial support for “human-

itarian” operations. When it comes to securing a share of the available funds,

however, there are no holds barred: all the humanitarian agencies attempt to exert

influence and compete to raise their profile via the mass media. This makes it almost

impossible to present a more detailed, critical and nuanced picture.

Natural disasters in States governed by military dictatorships should not be seen

as an opportunity to voice criticism of conditions in these countries. The cyclone

which caused devastation in Myanmar (USAID 2008, p. 1), for example, became a

vehicle for a political campaign against the country’s leaders, who had brutally

crushed opposition to the regime the previous year. After the cyclone, the country’s
military leaders refused to allow international aid organisations to operate freely in

the country. This prompted sharp criticism from the Western countries, with French

Foreign Minister Bernard Kouchner even calling for the R2P to be invoked as the

basis for the delivery of humanitarian aid, if necessary against the will of the

military government. As a consequence of this campaign, the real issue, namely

the relief operation itself, largely faded from view. In fact, humanitarian organisa-

tions were able to deliver their aid as far as the—albeit completely overstretched—

airport in Rangoon. From there, it was transported into the affected areas by local

staff, with whom the aid agencies had been cooperating very effectively for many

years (IFRC 2011). Humanitarian aid workers from Australia said that local staff in

Myanmar were getting some aid through to people but complained that western

specialists and cargo planes had been unable to land and to unload supplies

(McLachlan-Bent and Langmore 2011, p. 41).

The Western political approach did not encourage the Myanmar military leaders

to warm to the idea of external assistance. Moreover, the colonial history of the

West and their intervention in Iraq did not improve its credibility in the eyes of the

paranoid dictators (Selth 2008, p. 385). The politically motivated campaign against

Myanmar’s leaders tended to disrupt the provision of aid. The fact that the country’s
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leaders used the relief operation to gain the goodwill of the people and therefore

concealed the actual origin of the goods by re-labelling them (International Crisis

Group 2008, p. 8) did not alter the fact that aid did arrive in the country and that it

was inappropriate to use the crisis as an opportunity to voice criticism of its leaders.

The outcome of the political campaign against the military leaders was a regrettable

decline in the willingness to donate on the part of the public in the donor States, who

had gained the impression that the aid was not reaching the victims.

Politicians must resist the temptation to link humanitarian aid for victims of a

natural disaster with political demands for regime change or improvements in the

human rights situation. Access to the media must be used solely to draw attention to

the humanitarian crisis and thus encourage the general public to give the requisite

support to the relief operation. However, besides the issue of politicisation, one has

also to take in consideration that a natural disaster like Nargis would be extremely

difficult for even the most prepared States to respond to effectively (McLachlan-

Bent and Langmore 2011, p. 38).

9.4 Right to Humanitarian Assistance

Disasters have a human rights dimension because their consequences can influence

the enjoyment of rights by those affected. Disasters have effects on the right to life

and on social and cultural rights. Issues like access to assistance, relocation and

property restitution arises. The most important question is that of the right to

humanitarian assistance.

The UN considers the right to humanitarian assistance to be part of a new

international humanitarian order.12 The authors of a UN study argue that reference

to the right to humanitarian assistance is made in Article 25 of the Universal

Declaration of Human Rights of 1948 (UDHR) as well as in Article 11 of the

International Covenant on Economic, Social and Cultural Rights of 1966

(ICESCR).13 Moreover a number of human rights treaty norms apply to natural

disaster situations, especially those protecting the right to life, the right to food, the

right to health services and, more generally, the right to meet the victims’ basic
needs.

According to the UDHR everyone has the right to a standard of living adequate

for the health and well-being of the person and the family. The ICESCR recognises

the right of everyone to an adequate level of living, including food, clothing and

housing and the continuous improvement of living conditions. The General Com-

ment 12 of the Committee on Economic, Social and Cultural Rights (CESCR)

expressly stipulates that “this obligation also applies for persons who are victims of

natural or other disasters” (para. 15).

12 UN Doc. A/61/224, para. 5.
13 993 UNTS 3.
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States are obliged under Article 2 ICESCR to take appropriate measures to

ensure the realisation of this right. Basically, three different kinds of obligations

concerning economic, social and cultural human rights can be identified: duties to

avoid depriving, duties to protect from deprivation and duties to aid the deprived.

The duty to respect requires States not to take measures which are incompatible

with human rights. In contrast, the duty to protect requires positive measures by

States to ensure that individuals or groups behave consistently with human rights.

The duty to fulfil requires States to proactively engage in activities intended to

strengthen compliance. This demands an active role of the State in the form of

administrative, judicial, budgetary and other measures (Riedel 2009, p. 133). The

implementation may be resource related, however the State has to utilise all

appropriate means and is entitled to international cooperation on a voluntary

basis: “The right to humanitarian assistance depends entirely on the timely and

careful identification and evaluation of actual needs. The assistance itself should be

designed and monitored regularly, following a thorough assessment of needs, which

should be comprehensive and multi-sectoral, and must be based on the participation

of all involved parties as well as external experts recruited from the global

research.”14

As yet there is no general human rights instrument devoted specifically to the

protection of victims of natural disasters. An exceptional universal provision

constitutes Article 11 of the Convention on the Rights of Persons with Disabilities

of 30 March 2007 stipulating that contracting States shall take all necessary

measures to ensure the protection and safety of persons with disabilities in situa-

tions of risk, including the occurrence of natural disasters.15 The regional African

Charter on the Rights and Welfare of the Child of 11 July 199016 provides that

contracting States shall take all appropriate measures to ensure that internally

displaced children, including in situations of natural disaster, shall receive appro-

priate protection and humanitarian assistance.

Without doubt, States are under the obligation in cases of disaster to take care of

the victims. They have in particular a duty to take the necessary measures to prevent

the misappropriation of humanitarian assistance and other abuses (Institute de Droit

International 2004, p. 263). This raises the question of whether third States or

organisations may provide assistance to prevent gross violations of human rights in

cases in which the affected State is not going to protect victims of natural disasters.

A way out of this impasse is offered by the 2001 R2P concept of the International

Commission on Intervention and State Sovereignty. The concept applies also in a

“situation of overwhelming natural or environmental catastrophes, where the State

concerned is either unwilling or unable to cope, or call for assistance, and signif-

icant loss of life is occurring or threatened” (at para. 4.20). This is the only

14UN Doc. A/61/224, para. 6.
15 Available under: http://www.ohchr.org/EN/HRBodies/CRPD/Pages/CRPDIndex.aspx,

accessed 6 October 2014.
16 OAU Doc. CAB/LEG/24.9/49 (1990).
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reference where R2P deals with natural disasters. However this reference is doubt-

lessly important, because the concept allows military intervention on the part of the

international community to protect human beings, should the affected State be

unwilling or unable to prevent and to protect its own people.

This constitutes quite a far reaching consequence. Thus, many States were

reluctant to accept the concept of R2P although it is referred to as an emerging

guiding principle and not a legal norm.17 China and Russia have always been afraid

of giving too much power to the international community (Evans 2012, p. 17). This

becomes obvious in the 2005 World Summit Outcome Document. The R2P doc-

trine indeed appears, but only in relation to genocide, war crimes, ethnic cleansing

and crimes against humanity. Natural disasters are left out. The Secretary-General

gave the explanation that “[t]he responsibility to protect applies, until Member

States decide otherwise, only to the four specified crimes and violations: genocide,

war crimes, ethnic cleansing and crimes against humanity” since “[t]o try to extend

it to cover other calamities, such as HIV/AIDS, climate change or the response to

natural disasters, would undermine the 2005 consensus and stretch the concept

beyond recognition or operational utility”.18

Nevertheless, some authors argue that R2P should apply to natural disasters,

because its approach is in line with the ICJ judgment in the Corfu Channel Case of
1949. The Court identified a duty to warn of an impending disaster in order to

mitigate its consequences.19 Other authors consider that refusing to let international

humanitarian aid enter in cases of natural disasters, like the cyclone Nargis that

resulted in the death of 140,000 people, as a crime against humanity and plead that

the R2P principle is applicable. They understand the reluctance of the Myanmar

government’s fear of foreign intervention, but do not accept it as an excuse for

denying foreign presence: “this should not be accepted as an excuse for denying

lifesaving foreign aid in the critical days following the cyclone” (McLachlan-Bent

and Langmore 2011, p. 59).

This argument constitutes little more than wishful thinking, since there is hope

involved that R2P can be used to enforce humanitarian assistance. However,

foreign humanitarian assistance cannot be executed within ‘days’ after a natural

disaster that brought absolute devastation to a State with an underdeveloped and

destroyed infrastructure. The first aid has to be provided by local actors and the

international community has no other choice than to support them. The example

proves that it is an unfair expectation to enforce humanitarian assistance by

recourse to R2P. Thus, the reluctance of States to apply the R2P concept with

respect to natural disasters is no surprise. The 2005 Hyogo Declaration of the World

Conference on Disaster Reduction underlined that “States have the primary respon-

sibility to protect the people and property on their territory from hazards”. Thus

they should conduct a national policy consistent with their capacities and the

17 International Commission on Intervention and State Sovereignty (ICISS), fn. 18, p. 15.
18 UN-Doc. A/63/677, para. 10.
19 ICJ Rep. 1949, The Hague 1949, p. 23.
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resources available to them. The issue of an intervention by other States on behalf

of the international community in case of unwillingness or inability to ensure

protection is not mentioned in this document. It seems the document does reflect

the state of the art of the discussion of the right to humanitarian assistance.

9.5 Humanitarian Assistance and Failed States

The earthquake which befell Haiti on 12 January 2010 was caused by one of the

natural events which are by no means uncommon in this region of the world.

However, its appalling impacts were exacerbated by Haiti’s status as what the

literature commonly terms a “failed State.” Throughout its history, Haiti has been

beset by political instability. The last unrest before the earthquake took place after

President Aristide rigged the vote in the 2000 elections. By 2004, almost half the

country was under rebel control, and Aristide was forced into exile. In order to

support Haiti’s reconstruction, the UN Security Council voted to deploy various

(military) missions. The United Nations Stabilization Mission in Haiti

(MINUSTAH), established by Security Council Resolution 1542 on 30 April

2004, should be mentioned in particular. MINUSTAHwas deployed after Aristide’s
departure, because the Security Council deemed the situation in Haiti to be a threat

to peace and security in the region. It was also responding to an official request from

acting President Boniface Alexandre asking for a multinational peacekeeping force

for Haiti. MINUSTAH’s mandate was to restore a secure and stable environment, to

promote the political process (democratic elections, decentralisation), and to mon-

itor the human rights situation. At operational level, all the activities of the various

UN agencies were coordinated by MINUSTAH (Langholtz et al. 2007,

pp. 404 et seq.). In the early days, this innovative mission faced great difficulties

in stabilising the situation.

It was only after coercive measures were taken to create a secure and stable

environment that improvements were achieved. Nonetheless, the security situation

remained fragile, and attempts to disarm the militias and criminal gangs were

unsuccessful. Measures to set up a functioning police force and establish the rule

of law also faltered (Leininger 2006, p. 517). The Security Council has regularly

extended MINUSTAH’s mandate, most recently with the adoption of Resolution

2012 on 14 October 2011. While welcoming the fact that some progress has been

achieved after the earthquake, the Security Council has determined on each occa-

sion that the situation in Haiti still constitutes a threat to international peace, and it

therefore continues to act under Chapter VII of the United Nations Charter.

Natural and man-made disasters can endanger or claim human lives and do not

stop at national borders. A theoretical and practical distinction is often made

between the provision of emergency relief in response to natural disasters, and

humanitarian assistance in the context of wars and conflicts (Vukas 2013). In Haiti’s
case, however, this distinction does not apply. Here, both forms of assistance are

required, for the natural disaster has simply exacerbated—albeit dramatically—the
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existing conflicts. In such a situation, the humanitarian dimension must, as a matter

of principle, be the priority. This raises the question of the obligations of the

affected country and the international community under international law (Wellens

2010, p. 17). A key issue to be addressed is to what extent the sovereignty of a failed

State poses an obstacle to international engagement: “By its very nature, coopera-

tion is likely to appear in conflict with the sovereign prerogatives in the recipient

State.”20 Therefore, Article 9 of the ILC draft on the protection of persons in the

event of disasters places the affected State, by virtue of its sovereignty, at the

forefront of all assistance and limits other actors to a complementary role.

In the case of Haiti, for example, President René Garcia Préval expressed

frustration that the Haitian government had been bypassed in the coordination of

the relief effort, while Ecuador’s President Rafael Correa lambasted what he saw as

“imperialism among the donors” (ZEIT Online Zeitgeschehen 2010). A particular

criticism was that most of the money donated goes back to the donor countries. This

criticism raises further questions: to what extent can and should the government of a

failed State be involved in humanitarian relief operations? And where should the

goods distributed as part of the relief effort come from? Legally, even failed States

are sovereign States. Thus the UN Security Council, in the preamble to its Reso-

lution 1892 (2009) states explicitly that it reaffirms “its strong commitment to the

sovereignty, independence, territorial integrity and unity of Haiti. . .”.
This implies that aid must be coordinated, as a matter of principle, with the

(national) government of the failed State concerned. However, this responsibility is

likely to overwhelm the government, since it does not exert effective control over

the entire national territory. Furthermore, the country’s rudimentary government

institutions are invariably discredited in the eyes of the populace due to

mismanagement, corruption and criminal associations. Therefore the strengthening

of the institutions was one of the most urgent tasks of the international community

(International Crisis Group 2010, p. 18). A further factor undermining the State’s
capacities to deal with the aftermath of the earthquake was that large numbers of

Haiti’s local police were victims of the disaster. Therefore, one of the most serious

problems affecting the relief effort, besides the collapse of Haiti’s infrastructure,
proved to be the total absence of public security.

Against this background the traditional UN approach of cooperation with the

Haitian government and donor conferences did not meet the challenges. It was

estimated that the country needs around 11.5 billion US dollars in aid for compre-

hensive reconstruction and development over the next 10 years. The donor confer-

ence in March 2010 secured pledges of around 9.9 billion US dollars, far surpassing

expectations. The EU is the largest donor to Haiti and intends to contribute

1.6 billion US dollars. Motivated by a desire to exert political influence, countries

such as Venezuela have pledged substantial sums as well. However, pledges are all

very well, but the actual provision of funds is quite another matter. Furthermore, the

willingness to donate invariably wanes once the disaster and its tragic individual

20 UN-Doc. A/CN.4/652, para. 21.
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fates have vanished from the headlines. This happens in all natural disasters once

the initial shock has abated and in Haiti’s case, is reinforced by the public’s mistrust

of the government agencies supposedly responsible for reconstruction. In that

sense, even the financing of emergency relief could pose problems in Haiti. A

further concern is that some potential donors will argue that the Haitian government

is not a partner who can be trusted to make appropriate use of donated funds.

The international community’s emergency relief operation in Haiti moved into

the reconstruction phase in 2010, which required close cooperation with the gov-

ernment and other local agencies. In view of the massive extent of human suffering,

there was no time available to test whether this cooperation worked. Therefore, one

of the lessons of the Haiti disaster is that other forms of international assistance

must be considered.

There are various possible options. Haiti faced a crisis comparable to the

situation in East Timor in 1999. The UN had established a mission in East Timor

in June 1999 whose mandate was to organise and monitor a referendum on the

future of this former Portuguese colony, which was occupied by Indonesia. When

the referendum produced a clear majority in favour of independence,

pro-Indonesian militias embarked on a campaign of violence and terror, murdering

and displacing the people of East Timor. The East Timorese elite in particular fell

victim to the massacres.

There was a complete collapse of law and order, and infrastructure was

destroyed. The UN mission was also attacked, forcing staff to flee. The Indonesian

armed forces, which the government was powerless to control, not only tolerated

the situation, which was in effect a civil war; it was apparent that they were

implicated from the start. Finally, after lengthy prevarication, the Indonesian

government agreed to the deployment of an international peacekeeping force for

East Timor in September 1999.

One persistent criticism levelled at the UN was that this deployment came far too

late, as the violence perpetrated by the Indonesian militias had been predicted well

in advance. After Indonesia renounced all its claims to East Timor in October 1999,

its officials were withdrawn, leaving the country without any civil administration.

The UN Security Council then adopted Resolution 1272 (1999), establishing a

United Nations Transitional Administration in East Timor (UNTAET). It was

endowed with overall responsibility for the administration of East Timor and was

empowered to exercise all legislative and executive authority.

It was mandated to provide security and maintain law and order, to establish an

effective administration, to assist in the development of civil and social services,

and to ensure the coordination and delivery of humanitarian assistance, rehabilita-

tion and development assistance. The mission was headed by a Special Represen-

tative, who was empowered to amend and repeal laws. The original 16-month

mandate was extended twice. Thus for the first time, a new State was born under

the UN’s administration. Without the UN to act as ‘midwife’, this State-building
process would have been impossible. Some authors evaluated the role of the UN as

an agent for a sui generis self-determination unit for of East Timor (Wilde 2008,

p. 188). The question is whether this example could provide some useful ideas to
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help consolidate the situation in Haiti as well. The scale of the complex emergency

in Haiti is such that it exceeded the Haitian government’s capacities. Already a

failed State prior to the disaster, Haiti needed intensive support from the interna-

tional community in order to stabilise the situation. In particular, after such a crisis

in a failed State, security and protection must be provided for the local population

and international aid workers. The economy must also be rebuilt. With a view to

facilitating the requisite coordination and to establish the administration on a secure

footing, it would be helpful to consider whether, with the consent of the Haitian

government, a temporary international administration for such a fragile State like

Haiti should be put in place. Thus one can argue that an international administration

should act as the UN in East Timor: as the self-determination unit for the people of

Haiti. This would be an expression of international solidarity (Boisson de

Chazournes 2010, p. 109).

9.6 ILC Draft Articles

Against the background of the experiences of the international community in cases

like Myanmar or Haiti, the ILC codification project inspired expectations. The title

of the codification calls for a rights-based approach concerning the treatment to

which the victim of a disaster is entitled: “The rights based approach deals with

situations not simply in terms of human needs, but in terms of society’s obligation
to respond to the inalienable rights of individuals, empowers them to demand

justice as a right, not as a charity, and gives communities a moral basis from

which to claim international assistance when needed.”21 This point of origin

enables ‘victims’ to become rights holders and respects the dignity of the individual

which is a customary rule of international law (Patnaik 2011, pp. 129–141).

The ILC project was able to build on the activities of the International Federation

of Red Cross and Red Crescent Societies (IFRC) which undertook an evaluation of

the existing international and national norms relating to disaster relief by

implementing its International Disaster Response Laws (IDRL) project.22 This

project dealt with the legal basis of the laws, rules and principles applicable to

the access, facilitation, coordination, quality and accountability of international

disaster response activities in times of non-conflict related to disasters.

21 UN-Doc. A/CN.4/598, para. 12.
22 International Federation of the Red Cross and Red Crescent Societies (ed.), Law and legal issues

in international disaster response: a desk study, Geneva 2007.
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9.6.1 The R2P Issue

The preliminary report of 2008 dealt with the limitations of the scope of the project

ratione materiae and the ILC agreed to exclude armed conflicts from the subject

matter.23 The idea was put forward of limiting the topic to two phases: the disaster

response and the post disaster phase. The ILC gave also attention to the concept of

R2P (Winkelmann 2010). However, the relevance in the context of disasters

remained unclear for some members. Therefore the Rapporteur decided, in the

light of the approach of the UN Secretary-General, to omit this issue. In paras

138 and 139 of the 2005 World Summit Outcome the report of Secretary-General

explains that “the responsibility to protect applies . . . only to the four specified

crimes and violations: genocide, war crimes, ethnic cleansing and crimes against

humanity. To try to extend it to cover other calamities, such as HIV/AIDS, climate

change or the response to natural disasters, would undermine the 2005 consensus

and stretch the concept beyond recognition or operational utility”.24 Therefore

natural disasters were not included in the 2005 World Summit decision. However,

if the treatment of the people in connection with natural disasters meets the criteria

of a crime against humanity as defined in the 1998 ICC statute, R2P applies again

(Thakur andWeiss 2009, p. 48). Against this background it is hard to understand the

ILC decision to eliminate any discussion of the R2P.

9.6.2 Definition

After reviewing several definitions of disasters, the Special Rapporteur came to the

conclusion that the definition of the 1998 Tampere Convention on the Provision of

Telecommunication Resources for Disaster Mitigation and Relief Operations con-

stitutes a good point of departure for a broader definition of a disaster. His draft

definition in article 2 adopts a basic characterisation and reads:

‘Disasters’ means a serious disruption of the functioning of society, excluding armed

conflict, causing significant, widespread human, material or environmental loss.25

The advantage of this definition is that it does not distinguish between natural

and man-made events and does not demand that the event overwhelm a society’s
response capacity. Otherwise the definition would shift the attention from the

persons in need of protection. The definition applies in natural and man-made

disasters because disasters often arise from complex sets of causes. They include

23UN-Doc. A/CN.4/615, para. 6.
24 UN-Doc. A/63/677, para. 10 (b).
25 UN-Doc. A/CN.4/615, para. 45.
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natural and man-made elements. Therefore it is very often impossible to identify a

single cause. This broad definition was well received by States.26

9.6.3 Cooperation

The moral and legal fundament of international humanitarian assistance is the prin-

ciple of cooperation. The UN Secretary-General argued that “the belief in the dignity

and value of human beings as expressed in the preamble of the Charter of the United

Nations is and must be the prime motive for the international community to give

humanitarian assistance.”27 Rudi Muhammad Rizki, the UN nominated independent

expert on human rights and international solidarity held that “international assistance

and cooperation . . . must be oriented, as a matter of priority, toward the realization of

all human rights, in particular economic, social and cultural rights, and . . . must

respond swiftly and effectively to grave situations such as natural disasters.”28

The duty to cooperate is one of the basic principles of international law and can

be found in the UN-Charter Art. 1(3). According to Art. 55 the UN shall promote

“solutions of international economic, social, health, and related problems; and

international cultural and educational cooperation” with a view to the creation of

conditions of stability and well-being which are necessary for peaceful and friendly

relations among nations. Cooperation consecrates the solidarity among nations.

Solidarity is a value driven principle and according to Macdonald it constitutes an

international legal principle distinct from charity (Macdonald 1993). Solidarity has

a legal dimension “because it is increasingly ensuring the cohesion and consistency

of the legal order across various branches” (Wellens 2010, p. 36). Therefore it is

gradually becoming a cornerstone of international law.29 Against this background

the ILC draft art. 3 determines a “duty” to cooperate:

For the purposes of the present draft articles, States shall cooperate among themselves and,

as appropriate, with:

a) competent international organizations, in particular the United Nations;

b) the International Federation of Red Cross and Red Crescent Societies; and

c) civil society.

The existence of such obligations means a restriction of the sovereignty of States.

Thus, on the one hand the viewpoint of China that cooperation is “a moral value only”

does not surprise.30 Poland on the other hand argued that the duty to cooperate refers

to a formal framework of protection of persons, solidarity refers to its substance.31

26 UN-Doc. A/CN.4/629, para. 10.
27 UN-Doc. A/45/587, para. 5.
28 UN-Doc. A/HRC/9/10, para. 7.
29 UN-Doc. A/CN.4/629, para. 11.
30 UN-Doc. A/C.6/64/SR.20, para. 24.
31 UN-Doc. A/C.6/64/SR.21, para. 77.
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9.6.4 Principles of Protection

The principles that inspire the protection of persons in response to disasters must

comply with the interests of the affected State and the assisting actors. The

humanitarian principles of humanity, neutrality and impartiality meet these require-

ments. These principles are critical to ensuring the distinction of humanitarian

action from other activities, “thereby preserving the space and integrity needed to

deliver humanitarian assistance effectively to all people in need.32 The principles

were first codified in international humanitarian law and are now accepted in many

international instruments on disasters (Zwitter 2011, p. 60). The International

Disaster Response Law Guidelines of the IFRC (Mehring 2010, para. 3) refer to

the principles and underline that aid priorities are only calculated on the basis of

need alone. In Nicaragua v. United States33 the ICJ stated that the activities of the

Red Cross based on the principles are only aimed to protect life and health and to

ensure respect for the human being.

Neutrality is being described as non-engagement in hostilities or taking sides in

the controversies of a political, religious or ideological nature. Valencia-Ospina

argues that such an approach applies not only in armed conflicts but also in other

disasters in a modified manner. Humanitarian actors should abstain from any

activity which might be considered as interference in the interests of the affected

State.34 It is an operational instrument to implement the idea of humanity. All in all

it means that humanitarian assistance must not be guided by, or subject to, political

considerations.35

Impartiality means that the humanitarian assistance is guided only by the needs

of the victims. The rights of the affected persons are respected and priority is given

to the most urgent cases of distress. Therefore the principle includes the observation

of the norms of non-discrimination and proportionality.

Humanity means that human suffering must be addressed wherever it is found.

Particular attention must be given to the vulnerable groups and the dignity and

rights of all victims must be respected.

In the light of the forgoing draft article 6 reads:

Response to disasters shall take place in accordance with the principles of humanity,

neutrality and impartiality.

It goes without saying that the principle of humanity is intimately linked to

human dignity. Therefore the ILC draft article 7 claims that the competent inter-

national organisations and other relevant actors shall respect and protect human

dignity. For the first time, human dignity appears as an autonomous provision in the

body of an ILC draft convention.

32 UN-Doc. A/64/84.
33 ICJ Rep. 1986, para. 243.
34 UN-Doc. A/CN.4/629, para. 29.
35 Regulation (EC) No. 1257/96.
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9.6.5 Responsibility of the Affected State

States are sovereign entities. Sovereignty covers the whole body of rights and

attributes which a State possesses in its territory to the exclusion of all other States,

and also in its relations with other States.36 Disasters do not abolish sovereignty,

thus, other actors are not entitled to interfere into the domestic affairs of the affected

State. The primary responsibility to organise humanitarian assistance in the event of

a disaster is borne by the affected State. It is responsible for protecting disaster

victims and has to facilitate, coordinate and oversee the relief operations in its

territory. Any external assistance is therefore subject to the consent of government

of the affected State. Draft article 8 reads:

1. The affected State has the primary responsibility for the protection of persons and

provision of humanitarian assistance on its territory. The State retains the right, under

its national law, to direct, control, coordinate and supervise such assistance within its

territory.

2. External assistance may be provided only with the consent of the affected State.

Many States praised the ILC for striking the proper balance between the protec-

tion of victims of disasters and the respect of State sovereignty and

non-interference. China underlined that the ILC activities should always be based

on full respect for the sovereignty of the affected State and should not allow

humanitarian assistance to be politicised or be made an excuse for interfering in

internal affairs.37 However, Finland argues that the responsibility of the affected

State should not remain exclusive.38 Therefore additional consideration should be

given to the affected State’s duty towards the international community since

inaction could have effects on the territories of its neighbours.

9.6.6 Duty to Seek Assistance

The affected State has doubtless the duty to ensure the protection of persons and

provision of disaster relief and assistance on its territory. Nevertheless the question

arises when the magnitude or duration of a disaster overwhelms its national

response capacity. By way of example an analysis of human rights implicated in

the context of a disaster is helpful. Attention is warranted in this regard to the

human right to food which is codified in the International Covenant on Economic,

Social and Cultural Rights (CESCR) of 1966.39 The CESCR-Committee notes in

General Comment No. 12 that if a State party maintains that resource constraints

36 Corfu Channel Case, ICJ Rep. 1949, p. 43.
37 UN-Doc. A/CN.4/652, para. 13.
38 UN-Doc. A/C.6/66/SR.21, para. 60.
39 UNTS 993, No. 14531, p. 3.
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make it impossible to provide access to food to those in need: “the State has to

demonstrate that every effort has been made to use all the resources at its disposal in

an effort to satisfy, as a matter of priority, those minimum obligations. . . . A State

claiming that it is unable to carry out its obligation for reasons beyond its control

therefore has the burden of proving that this is the case and that it has unsuccess-

fully sought to obtain international support to ensure the availability and accessi-

bility of the necessary food.”40

This comment of the CESCR-treaty body underlines that recourse to interna-

tional help may be an element in the implementation of the obligations of a State

party to persons under their jurisdiction where it considers that its own resources are

inadequate to meet protection needs.41

The International Disaster Response Law Guidelines of the IFRC share that

approach by stating: “If an affected State determines that a disaster situation

exceeds national coping capacities, it should seek international and/or regional

assistance to address the needs of affected persons.”42 The ILC Draft article

10 reads:

The affected State has the duty to seek assistance, as appropriate, from among third States,

the United Nations, other competent intergovernmental organizations and relevant

non-governmental organizations if the disaster exceeds its national response capacity.

9.6.7 External Assistance

There is, in general, in cases of disasters a willingness of the affected States to invite

external assistance. They agree that international actors have access to the victims,

particularly if the authorities are unable to cope with the disaster situation. Even if

there are many such cases, one cannot conclude that this practice can be considered

as a legal obligation to allow external assistance. Such cases cannot overrule the

power of State sovereignty and therefore the consent of the affected State is still

needed. According to the sovereignty principle the State is free to refuse the offer of

humanitarian assistance.

However, sovereignty is not unlimited because it includes also obligations

vis-�a-vis the victim of such disasters. It has to be exercised in the way that best

contributes to the protection of persons under the jurisdiction of that state. In

conclusion, the rule on consent to humanitarian assistance must be seen in line

with human rights obligations of the affected state. Therefore humanitarian assis-

tance should not be rejected arbitrarily. Art. 11 reads:

40 UN-Doc. E/C.12/1995/5, para. 17.
41 UN-Doc. A/CN.4/643, para. 33.
42 International Federation of Red Cross and Red Crescent Societies, Guidelines for the Domestic

Facilitation and Regulation of International Disaster Relief and Initial Recovery Assistance 2007,

guideline 3(2).
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1. Consent to external assistance shall not be withheld arbitrarily if the affected State is

unable or unwilling to provide the assistance required.

2. When an offer of assistance is extended pursuant to draft article 12, paragraph 1, of the

present draft articles, the affected State shall, without delay, notify all concerned of its

decision regarding such an offer.

9.7 Conclusion

Literature and State practice offers evidence of the international community’s great
interest in the topic of humanitarian assistance in the event of disasters. Therefore

one has to welcome the attempt of the ILC to codify legal principles applicable in

natural and man-made disasters. The undertaking will help to improve the effi-

ciency and quality of humanitarian assistance and mitigate the damages of the

disasters. Many States praised the ILC draft for striking the proper balance between

the protection of the victims and the respect of State sovereignty and

non-interference. The importance of international solidarity was also emphasised

by many States. Indeed, the draft convention does reflect the viewpoints of the

States and does not meet all the demands of non-State actors being involved in

humanitarian assistance. However, the topic is now on the agenda and the draft

articles are a starting point for further discussion and new interpretations of the

obligations of affected States, the right to offer assistance and the duty of the

affected State not to arbitrarily withhold its consent to external help.
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Chapter 10

European Efforts in Transitional Justice

While Implementing Universal Jurisdiction:

ICJ Belgium v. Senegal Case

Gabija Grigaitė and Renata Vaišvilienė

10.1 Introduction

On 20th July 2012 the International Court of Justice ruled that Senegal must submit

the case of Chad’s former leader Mr. Hissène Habré to its competent authorities for

the purpose of prosecution if it does not extradite him to Belgium. The international

consensus that the perpetrators of international crimes should not go unpunished is

being advanced by established international criminal tribunals, treaty obligations

and a growing number of countries that recognise universal jurisdiction for their

national courts, which may have an important role to play in balancing justice and

peace, accountability and stability in transitional societies as in Mr. Habré’s case.
Despite the fact that universal jurisdiction (International Law Association 2000,

p. 2)1 is being accepted by States while trying to comply with their international

obligations, difficulties arise when it comes to the implementation of universal

jurisdiction because of its concurrency with existing judicial mechanisms. The

authors of this article argue that internationally recognised values and reparatory

justice for victims of the conflict must be placed on a State’s power to choose which
cases involving core international crimes are the objects of the exercising of its

criminal jurisdiction, including universal jurisdiction and universal jurisdiction

in absentia, after taking the principle of subsidiarity into account.
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1 ‘Under the principle of universal jurisdiction, a State is entitled, or even required to bring

proceedings in respect of certain serious crimes, irrespective of the location of the crime, and

irrespective of the nationality of the perpetrator of the victim.’
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10.2 Universal Jurisdiction as a Comprehensible Remedy

Universal jurisdiction, being accepted widely as a tool to fight international impunity,

is still one of international law’s more controversial topics (O’Keefe 2004, p. 736).

Despite the positive effect of filling the impunity gap, the risk of possible negative

consequences should be kept in mind when exercising universal jurisdiction. Un-

bridled universal jurisdiction can challenge the world order and deprive individuals of

their rights when used in a politically motivated manner or for vexatious purposes.

Even with the best of intentions, universal jurisdiction can be used imprudently,

resulting in: unnecessary frictions between States, potential abuses of legal processes,

and undue harassment of individuals prosecuted or pursued for prosecution under this

theory (Bassiouni 2008, p. 153). Consequently, it is of the utmost importance firstly,

to understand the essence of the doctrine of universal jurisdiction and, secondly, to

implement universal jurisdiction with clear awareness of its risks.

The assertion of universal jurisdiction originated in 1927 when the Permanent

Court of International Justice in The Case of S.S. ‘Lotus’ (France v. Turkey), (the
Lotus case) Stated that ‘in all systems of law the principle of the territorial character

of criminal law is fundamental’, although it also added that ‘[t]he territoriality of

criminal law (. . .) is not an absolute principle of international law and by no means

coincides with territorial sovereignty’ (Lotus case, p. 20). It further added:

(. . .) jurisdiction is certainly territorial; it cannot be exercised by a State outside its territory
except by virtue of a permissive rule derived from international custom or from a conven-

tion. It does not, however, follow that international law prohibits a State from exercising

jurisdiction in its own territory, in respect of any case which relates to acts which have

taken place abroad, and in which it cannot rely on some permissive rule of international law

(. . .) Far from laying down a general prohibition to the effect that States may not extend the

application of their laws and the jurisdiction of their courts to persons, property and acts

outside their territory, [international law] leaves them in this respect a wide measure of

discretion which is only limited in certain cases by prohibitive rules; as regards other cases,

every State remains free to adopt the principles which it regards as best and most suitable

(Lotus case, pp. 18–19).

An argument to prove the utility of the universal jurisdiction concept as a

comprehensive and widely accepted framework requires it to be situated within

recognised international treaties, international customary law and national law.

There are a number of international treaties that impose an obligation to pros-

ecute and punish criminal perpetrators.2 Starting with the UN Convention on the

2 See, e.g., Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions

and Practices Similar to Slavery, 4 Sept. 1956, 266 UNTS 3; International Convention on the

Suppression and Punishment of the Crime of Apartheid, adopted 30 Nov. 1973, 1015 UNTS 244;

Convention for the Suppression of Unlawful Seizure of Aircraft, opened for signature 16 Dec. 1970,

10 ILM 133; Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation,

opened for signature 23 Sept. 1971, 10 ILM 1151; International Convention against the Taking of

Hostages, adopted 12 Dec. 1979, G.A. Res. 34/146, UN GAOR, 34th Sess., Supp. No. 99, UN Doc.

A/34/819, 18 ILM 1456 (1979); Convention against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment, adopted 10 Dec. 1984, S. Treaty Doc. N. 100-20, 1465 UNTS 85.
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Prevention and Punishment of the Crime of Genocide (further referred to as the

Genocide Convention) where States parties were obliged to take national actions in

order to prevent and punish the crime of genocide as a ‘crime under international

law’ (Genocide Convention, Art. I). Notwithstanding the fact that the Genocide

Convention has provided only territorial jurisdiction, the customary law evolved

towards the application of universal jurisdiction covering the crime of genocide, as

Stated by the International Court of Justice (ICJ) in the Case Concerning Appli-
cation of the Convention on the Prevention and Punishment of the Crime of
Genocide (further referred to as the Genocide case):

(. . .) the rights and obligations enshrined by the Convention are rights and obligations erga
omnes. The Court notes that the obligation each State thus has to prevent and to punish the

crime of genocide is not territorially limited by the Convention.

Furthermore, universal jurisdiction was first explicitly embodied in the Geneva

Conventions together with the obligation of the States Parties ‘to enact any legis-

lation necessary to provide effective penal sanctions’.3

Customary international law, while providing a basic right for universal juris-

diction, does not elaborate a mechanism of implementation and does not provide

obligations to be taken at the national level (Henckaerts 2005, pp. 604 and 568–

621).4 To illustrate this, the Hague Court of Appeal in its judgements against two

Afghan military officials refused to apply customary international law on the

ground that Article 94 of the Dutch Constitution prohibits Dutch judges from

reviewing statutes in light of unwritten international law. Even though this decision

of the court could be criticised, national initiatives to include universal jurisdiction

among other national legal provisions largely dependent on certain international

treaties. As a consequence this can create an asymmetrical obligation for some

States (Philippe 2008, p. 387).

The application of the normative legal framework of international law as it

relates to universal jurisdiction is not elaborated in such a manner as to impose

sufficiently clear obligations on States to exercise universal jurisdiction and to have

explicit mechanism to do this. If international law were to make progress in

3 Common articles GC I, Art 49; GC II, Article 50; GC III, Article 129; GC IV, Article 146: The

High Contracting Parties undertake to enact any legislation necessary to provide effective penal

sanctions for persons committing, or ordering to be committed, any of the grave breaches of the
present Convention defined in the following Article. Each High Contracting Party shall be under
the obligation to search for persons alleged to have committed, or to have ordered to be
committed, such grave breaches, and shall bring such persons, regardless of their nationality,
before its own courts. It may also, if it prefers, and in accordance with the provisions of its own

legislation, hand such persons over for trial to another High Contracting Party concerned,
provided such High Contracting Party has made out a prima facie case. Each High Contracting

Party shall take measures necessary for the suppression of all acts contrary to the provisions of the

present Convention other than the grave breaches defined in the following Article (. . .) (emphasis

added).
4 ‘Rule 157: States have the right to vest universal jurisdiction in their national courts over war

crimes’.
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formulating a concrete definition of those obligations, the discretionary power

consubstantial with State sovereignty would still leave when it comes to the final

implementation of the provision (Philippe 2008, p. 387).

Despite the acknowledgement of its existence, there is no consensus concerning

the definition of the concept of universal jurisdiction. This problem was evident in

the ICJ Arrest Warrant case between Congo and Belgium (hereinafter referred to as

the Yerodia case) in which none of the judges made an effort to provide a definition

of or clarify the concept of universal jurisdiction despite its importance for the

case.5

Nevertheless, doctrinal agreement on certain well established features allows a

definition of universal jurisdiction to exist. Universal jurisdiction according to

O’Keefe amounts to the assertion of jurisdiction in the absence of any other

accepted jurisdictional nexus at the time of the relevant conduct (O’Keefe 2004,

p. 745). Bassiouni elaborates further, that as an actio popularis universal juris-

diction may be exercised by a State without any jurisdictional connection or link

between the place of commission, the perpetrator’s nationality, the victim’s nation-
ality, and the enforcing State. The basis is, therefore, exclusively the nature of the

crime and the purpose is exclusively to enhance world order by ensuring account-

ability for the perpetration of certain crimes (Bassiouni 2008, p. 153).

The rationale for validating the existence of universal jurisdiction is that inter-

national crimes affect the international legal order as a whole. This means that after

being affected by disruptive international crimes, territorially or nationally, States

are not always able or willing to react effectively and therefore States that do not

have any jurisdictional connection or link to the international crimes that have been

committed are granted a right to prosecute. The main controversy this raises is

whether in such cases States can or should do so. Indeed, there is no real evidence

that States are obliged to implement universal jurisdiction outside of treaty obli-

gations (Cryer et al. 2010, p. 44; Yerodia case, p. 51).

The discussion on the right to exercise universal jurisdiction by a State leads to

‘absolute’ or ‘pure’ universal jurisdiction, more often referred to as ‘universal
jurisdiction in absentia’. Absolute universal jurisdiction comprises of actions

when a State implements its jurisdiction over an international crime when the

suspect is not present in the territory of the investigating State. Such exercise of

universal jurisdiction could be argued as being convenient in cases where the

impunity gap occurs because of the unavailability of the suspect due to the lack

of political will to cooperate or the suspect has absconded. In comparison, the

‘conditional’ universal jurisdiction or otherwise referred to as universal jurisdiction
with presence’ is exercised when the suspect is already in the State asserting

universal jurisdiction.

5 ICJ Yerodia case, Dissenting opinion of Judge ad hoc Van den Wyngaert, paras. 44–45: ‘There is
no generally accepted definition of universal jurisdiction in conventional or customary interna-

tional law. States that have incorporated the principle in their domestic legislation have done so in

very different ways. [. . .] Much has been written in legal doctrine about universal jurisdiction.

Many views exist as to its legal meaning and its legal status under international law’.
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While such a distinction made is approved for the academic purposes, in the

conceptual level it seems to be non-existent (O’Keefe 2004; Kreß 2006). The

controversy lies in the legality of trials in absentia, especially under human rights

law. Therefore, many States still do not exercise universal jurisdiction when the

person is present on their territory. One of the latest examples that could be

considered as one of the setbacks in the fight against impunity through universal

jurisdiction is the decision by the Paris Prosecutor to dismiss a complaint by an

association of victims in Morocco against President Bashar Al-Assad of Syria in

2012 because the suspect was not present in France (as cited in Amnesty Inter-

national Report 2012, p. 50).

The rationale for limited action in this area can be partly explained by the

Statement made in the Yerodia case, that the adoption of pure universal jurisdiction
‘may show a lack of international courtesy’ (Yerodia case, 2002, Separate Opinion
of Judge ad hoc Van den Wyngaert, para. 3). One might argue that the distinction of

universal jurisdiction in absentia as a separate issue as it necessitates proof of

legality to a separate head of jurisdiction. However, according to Cassese, it should

be treated as a ‘different version’ (Cassese 2001, p. 261). Considering universal

jurisdiction as a jurisdiction to prescribe, it can be extra-territorial. However,

jurisdiction to enforce is strictly territorial, since a State may not enforce its

criminal law in the territory of another State without that State’s consent (‘Lotus’
case, 1927, pp. 18–19; O’Keefe 2004, pp. 740 and 750).6 While prescription is

logically independent of enforcement, one has limited influence over the legality

of another. However, if universal jurisdiction is permissible then its exercise

in absentia is also permissible. (O’Keefe 2004, p. 750)
The comprehensiveness of the universal jurisdiction concept is limited. Despite

existing specific legal grounds for assertion of universal jurisdiction, there are no

clear obligations established by legal instruments to identify the duties of States,

particularly concerning implementation.

10.3 Universal Jurisdiction as an Obstacle Race

The recognition of universal jurisdiction by the State as a principle is not sufficient

to make it an operative legal norm. There are three necessary steps to operationalise

the principle of universal jurisdiction: the existence of specific grounds for univer-

sal jurisdiction; a sufficiently clear definition of the offence and its constitutive

elements; and national means of enforcement allowing the national judiciary to

exercise their jurisdiction over international crimes (Philippe 2008, p. 379). While

6Where it is Stated (cit. 18), that general international law admits of only rare exceptions to the

territoriality of criminal jurisdiction to enforce, all of them pertaining to armed conflict (etc.). Also

as further (cit. 19) O’Keefe elaborates, consent to the extraterritorial exercise of police powers and
(cit. 20) the consent to the extraterritorial sitting of a criminal court can be possible.
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the first two have been outlined in the previous part of this article, the enforcement

obstacles will be introduced below.

Implementation of universal jurisdiction is directly related to the practical

aspects of a national judicial process including evidence gathering, questioning of

witnesses, interpreting and applying the ne bis in idem principle, overcoming

immunities and finally, more or less ensuring international cooperation. Ensuring

the availability of witnesses as well as the collecting of evidence, can be compli-

cated and cannot be presumed. A number of cases based on universal jurisdiction

have failed to achieve the standard of proof for a criminal conviction (Cryer

et al. 2010, p. 60).7

One of the major problems when undertaking prosecutions on the basis of

universal jurisdiction is that the existence of jurisdiction per se does not give rise

to any obligations on behalf of the territorial or nationality State to assist in any

investigation, provide evidence or extradite suspects (see Broomhall 2003, pp. 119–

123). This problem was evident in the trial of two Rwandan nuns in Belgium. The

jury’s ability to sort truth from fiction was particularly important because much of

the most damning evidence against the nuns, in particular against Sister Kizito,

came in the form of witness testimony and no forensic or ballistic evidence was

available (Rettig 2012, p. 390). In 2007, the District Court of The Hague acquitted

Afghan military official Abdullah F. due to lack of proof, because ‘the question of

whether the defendant had effective control over his subordinates’ acts of violence
and torture against the victims could not be answered affirmatively with a sufficient

degree of certainty’.
For these reasons, national implementation of universal jurisdiction cannot be

executed disregarding more affected countries and coexistence of the concurrent

jurisdictions—either national or international. Therefore it is obvious that inter-

national law, by providing States with the competence to exercise universal juris-

diction, not only allows for an overlap of jurisdictions but even aims at such

overlapping (Jessberger 2009, p. 557).

In order to resolve such an overlap of jurisdictions, the question that has to be

answered is which court national or international, based on links with territory,

person or without any link—can claim primacy. The exercise of universal jurisdic-

tion should be understood as a fall back mechanism activated only if no primary

jurisdiction is willing and able to genuinely prosecute the crime (Jessberger 2009,

p. 557). In this context, noticeable similarities can be found between The Inter-

national Criminal Court (ICC) complementarity system and the concept of univer-

sal jurisdiction. One might think that the complementarity regime could be

accepted by the States while implementing universal jurisdiction for the purpose

of strengthening national prosecutions and introducing more coordination among

national legal processes. This could be seen as a possible solution for dealing with

coexisting jurisdictions and the means by which the principle of subsidiary univer-

sality may be brought into practice.

7 E.g. Dusko Cvetković prosecution in Austria and In re Gabrez in Switzerland.
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10.4 Subsidiary Universality?

States have largely failed to establish any comprehensive regime for allocating

cases between States with competing jurisdictions. In addition, it should be noted

that the right of States to exercise universal jurisdiction still remains controversial

(Stigen 2010, p. 134). To date the international community has agreed on several

jurisdictional principles for solving coexistence of jurisdictions: The principle of

exclusive jurisdiction regulated the work of the Nuremberg and Tokyo Military

Tribunals; primary concurrent jurisdiction is embodied in the Statutes of the

International Criminal Tribunal for the Former Yugoslavia (Statute of ICTY, art.

9) and Rwanda (Statute of ICTR, art. 8), concurrent complementary jurisdiction

governs relationships of national jurisdictions and jurisdiction of International

Criminal Court (Rome Statute, art. 1). The complementarity regime established in

the Rome Statute has conceptual similarities with universal jurisdiction and might

contribute to the implementation of universal jurisdiction. Both mechanisms have

an influence on the reduction of impunity for core international crimes by letting an

alternative judicial mechanism to be activated when States having primary duty to

prosecute are inefficient.

The central tenet of the complementarity principle is that the primary responsi-

bility to prosecute for international crimes (genocide, war crimes and crimes

against humanity) is within the State, but if it fails to exercise its national judicial

accountability measures, the ICC exercising its jurisdiction shall intervene to hold

perpetrators of massive human rights violations accountable. The horizontal dimen-

sion of complementarity allows for complementary prosecutorial role to be played

by ‘bystander’ States that do not have a strong nexus with international crime

situation and are exercising universal jurisdiction vis-�a-vis States that are directly

concerned with such a situation (territorial/national State) (Ryngaert 2010, p. 165).

Concerning the horizontal dimension of complementarity, similarities with sub-

sidiary universal jurisdiction can be found: the jurisdictional priority for the territorial

State and the suspect’s home State is conditioned on the existence of genuine criminal

proceedings. One important difference between the complementarity principle and a

subsidiarity criterion for universal jurisdiction, as usually understood, is that while the

former gives priority to any State with jurisdiction [Rome Statute art. 17(1) and 19(2)

(b)], the latter only gives priority to the States affected by the crime, typically the

territorial State and the suspect’s home State (Ryngaert 2010, p. 148).

Nevertheless, currently there is insufficient State practice to conclude that

international law attaches a subsidiarity principle to universal jurisdiction (Stigen

2010, p. 141). The ICJ has not pronounced on the existence of a subsidiarity

criterion, but in the Yerodia case it was Stated:

a State contemplating bringing criminal charges based on universal jurisdiction must first

offer to the national State of the prospective accused person the opportunity itself to act

upon the charges concerned (Yerodia case, 2002, p. 80, para. 59).

However, it is obvious that a subsidiarity principle attached to universal juris-

diction could give a sufficiently well established criterion aimed at the effective
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implementation of universal jurisdiction. Moreover, considering the lack of

existing regulation and State practice, it is wiser to rely on the ICC’s principle of

complementarity in order to ensure the best balance among impunity and sover-

eignty of the State directly affected. Complementarity and universal jurisdiction

could even act as catalysts, especially through positive complementarity and the

investigations in early universal jurisdiction proceedings. A subsidiarity criterion

would limit the interference into a State’s sovereignty and the main rationale behind

universal jurisdiction would be better reflected. It would give the forum State a

subsidiary right to prosecute when necessary to prevent impunity, but not an

unconditional right to prosecute on the grounds of the seriousness of the crime

(Stigen 2010, p. 134).

Considering all the drawbacks of universal jurisdiction and its implementation,

as Rastan argues, the expectation that national authorities would be able to engage

significant resources routinely into costly trials for crimes committed abroad, and

which may have little connection to the forum State, appears misplaced (Rastan

2010, p. 125). Nevertheless, Belgium, in the case discussed later on in this article,

chose the costly trial for the vital benefit of retributive justice that exercise of its

universal jurisdiction could have ensured for victims of massive and systematic

fundamental human rights violations. If victims seek justice in national courts of

residence, and in so doing depend on the State to exercise its universal jurisdiction

ab absentia, this State has an important role to play in strengthening the responsible

sovereignty of the country in transition.

10.5 Importance of Subsidiary Universality

in the Transitional Justice

Transitional justice is made up of processes of trials, purges, and reparations that

take place after the transition from one political regime to another (Elster 2004, p. 1;

Teitel 2000, p. 22). Transitional justice is by its nature a heavily politicised process

(McEvoy and McGregor 2008, p. 6). Therefore it is not surprising that transnational

trials associated with transitional justice can sometimes raise doubts about the

political agenda behind them (Rettig 2012). However, even though there are

other transitional justice mechanisms that could be used to fight against impunity

for international crimes,8 in cases where victims of the conflict are not provided

with retributive justice, universal jurisdiction can be the only effective and essential

tool for international justice.

It is the duty of every State to exercise its jurisdiction over crimes under

international law such as war crimes, crimes against humanity, genocide and

other international crimes. The UN Security Council has emphasised this responsi-

bility of States to prosecute persons responsible for committing international crimes

8 International Criminal Court, international criminal tribunals and etc.
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in a number of UN Security Council resolutions.9 For example, at least 97 States

have vested their national courts with universal jurisdiction to a certain degree over

serious violations of international humanitarian law (Report of UN Secretary

General 2011, para. 134).

However, a transitional-justice approach to past atrocities is faced, quite inevi-

tably, with a number of conflicting priorities (Dukić 2007, p. 693). It is for this

reason that impunity is chosen, frequently in the name of reconciliation (Human

Rights Watch 2005) and amnesties,10 as the pivotal legal means by which to ‘close
the book’ on the past (McGregor 2008, p. 57). Yet impunity does not automatically

lead to national reconciliation (Dieng 2002, p. 2) and empirical support for the

claim that amnesties are accompanied by peace is tenuous and context specific

(Aloyo 2010, p. 11). We live in an age of accountability in which there is an ever-

growing emphasis on the responsibility of States to end impunity and to prosecute

those responsible for genocide, crimes against humanity, war crimes and other

egregious crimes (UN Secretary General Ban Ki-moon’s Remarks to the Security

Council’s Debate 2012).
Despite this rhetoric, universal jurisdiction is broadly understood to represent a

reserve tool in the fight against gross violations of human rights. Courts that preside

for example within the territorial State and which are able and willing to prosecute

individuals for international crimes should have priority in exercising jurisdiction.

Firstly, this means that a State is required either to exercise jurisdiction which

would necessarily include exercising universal jurisdiction and only then to extra-

dite the person to a State able and willing to do so, or to surrender the person to an

international court (such as the International Criminal Court) with jurisdiction over

the suspect and the crime.

This multi-dimensional State obligation related to the commitment to universal

jurisdiction reflects the idea of responsible sovereignty which conditions State

sovereignty and governmental legitimacy on compliance with fundamental

human rights (International Commission of Intervention and State Sovereignty

2001, para. 1.35). Even though there are international law theorists who assert

that universal jurisdiction gives powerful nations a means of politically influencing

less powerful ones (White 2000, p. 224) or appears inconsistent with the notion of

sovereign equality among States (Bottini 2004, p. 555), the most important thing is

that it gives real sense to the idea of responsible sovereignty. Different countries

and cultures adhere to different ideas about justice (Rettig 2012, p. 402). However,

the evolution of the human rights regime and the emergence of international

conventions impose an obligation to prosecute and punish those who have com-

mitted international crimes.11 This obligation reflects the commitment of the

9 1325 (para. 11); 1960 (2010), 1889 (2009).
10 Amnesties excuse individuals for crimes that would otherwise be punishable by law.
11 For example, UN Convention on the Prevention and Punishment of the Crime of Genocide,

Geneva Conventions, UN Convention against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment.
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international community that the enjoyment of State sovereignty includes obliga-

tions in the field of human rights and international justice.12

Territorial jurisdiction is a fundamental feature of sovereignty (Dixon 2007,

p. 143). However, the exercising of jurisdiction does not entail that any State can

employ it without any respect for international law, which in cases of international

crimes obliges the State to regulate exercise of universal jurisdiction in its national

laws and exercise it in cases of international crimes. ‘Purposefully sidestepping

national courts’ (Rettig 2012, p. 404) is not and should not be the idea of universal

jurisdiction, because the main idea is to fight against impunity for international

crimes and to protect internationally recognised values in cases of States’ inability
or unwillingness to do so themselves. Criminal impunity for international crimes

cannot be reconciled with democratic principles and for this reason, in a period of

transition, international law and, more specifically, universal jurisdiction, should be

invoked as a way to bridge shifting understandings of legality (Teitel 2000, p. 20).

Bridging understandings of legality has a significant role in providing retributive

justice for victims of the conflict. Reparatory approaches should be an important

feature of transitional justice, because in the longer-term, putting victims and

victims’ rights firmly on the post-conflict agenda is essential to building trust in

the State (Winterbotham 2010, p. 30).

When national courts do not provide justice for victims, the primary problem of

international law is that mechanisms designed to enforce justice can be considered

weak when compared with the domestic sphere. The initial establishment of the ICC

was intended to promote international justice (Broomhall 2003). However, it had a

negative influence on the enthusiasm of the international community to support

mechanisms which have become emblematic of transitional justice, such as the ad
hoc international criminal tribunals (McGregor 2008, p. 57). The ICC mechanism

and politics of the complementarity principle in practice keep raising doubts about

the ‘warped priorities and institutional self-interest’ (Clarke 2012, p. 65) of the ICC,
the perceived selectivity of cases (deGuzman 2012, pp. 265–320) and the whole idea

of international justice. Furthermore, the jurisdiction of the ICC is non-retroactive.13

For these reasons, even though the exercising of universal jurisdiction could be

interpreted as a political means of achieving the purposes of international justice by

giving powerful nations the capacity to influence less powerful ones, universal

jurisdiction may be not merely the only tool left to fight impunity, but, more

importantly, the only tool to meet the demand of justice for victims.

12 UN Declaration on Principles of International Law concerning Friendly Relations and

Co-operation among States in accordance with the Charter of the United Nations of the year

1970 States that in their interpretation and application international law principles are interrelated

and each principle should be construed in the context of the other principles.
13 The Rome Statute entered into force on the 1st of July 2002 and, as such, the Court cannot

exercise its jurisdiction over crimes alleged to have been committed before that date. When a State

joins the statute after that date, the Court may only exercise its jurisdiction over crimes committed

after the date the statute entered into force for that State, but there is the possibility for a State to

plug the gap in time if it so chooses.
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In negotiations to end conflicts as well as in post-conflict agendas, victims’ needs
are often low on the priority list (Winterbotham 2010, p. 30). Universal jurisdiction

aims to strengthen international human rights law by enabling politically indepen-

dent domestic courts to protect international values against impunity for inter-

national crimes and could be the most effective road to justice for victims who

have nowhere else to go. Furthermore, there is no compelling evidence that national

authorities conducting prosecutions based on universal jurisdiction have ‘abused’
such jurisdiction (Amnesty International Report 2012, p. 9). That means that

national authorities exercising universal jurisdiction rely on the principle of achiev-

ing justice, and do not intend to promote the destabilisation of an already fragile

State of internal affairs in the period of transition. As the case at the ICJ concerning

Questions relating to the obligation to prosecute or extradite (Belgium v. Senegal)
(further referred as Belgium v. Senegal case) suggests, domestic courts do apply the

principle of subsidiarity while exercising universal jurisdiction.

10.6 Subsidiary Universality in the ICJ Belgium

v. Senegal Case

On the 20th July, 2012, the International Court of Justice issued its judgment in the

Belgium v. Senegal case and held that Senegal, being a party to the UN Convention

against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment

(further—Convention against Torture), had violated its obligation under the treaty

to submit the case of Hissène Habré, the former President of Chad, who had been

given refuge in Senegal for more than two decades, to its authorities for the purpose

of prosecution (Belgium v. Senegal case, para. 102). The Court unanimously found

that the Republic of Senegal must, without further delay, submit the case of

Mr. Hissène Habré to its competent authorities for the purpose of prosecution, if

it does not extradite him to Belgium (Belgium v. Senegal case, para. 6).

This decision of the International Court of Justice is considered to be an

important victory for Habré victims (FIDH 2012). Prior to this in 2000, complaints

made by Chadian nationals residing in Chad were dismissed in the Chamber of the

Court of Appeal in Senegal on the grounds that the investigating judge lacked

jurisdiction because crimes were committed outside the territory of Senegal by a

foreign national against foreign nationals and that they would involve the exercise

of universal jurisdiction that national laws did not provide at that time. In the same

year Belgian nationals of Chadian origin and Chadians living in Belgium filed

complaints against Mr. Habré for serious violations of international humanitarian

law, crimes of torture and the crime of genocide and in 2009 the Belgian investi-

gating judge issued an international warrant in absentia for the arrest of Mr. Habré.

Belgium transmitted the international arrest warrant to Senegal and requested the

extradition of Mr. Habré.
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The Dakar Court of Appeal ruled on Belgium’s first extradition request, holding
that Mr. Habré should be given jurisdictional immunity which is intended to survive

the cessation of his duties as President of the Republic. Senegal explained that this

judgment put an end to the judicial stage of proceedings and that it had taken the

decision to refer the case to the African Union. By means of issuing a number of

notes to Senegal, Belgium made it clear that the decision to refer Mr. Habré’s case
to the African Union could not relieve Senegal of its obligation to either prosecute

or extradite the person accused of international crimes. Belgium transmitted three

more extradition requests to Senegalese authorities in the years 2011 and 2012.

Two of them were found inadmissible because, according to the Dakar Court of

Appeal, it was not accompanied by the necessary documents and the copy of the

international arrest warrant placed on the file was not authentic (Belgium v. Senegal

case, paras. 37–40).

Senegal asserted that the only impediment to opening the Mr. Habré trial in

Senegal was a financial one (Belgium v. Senegal case, para. 33). The ICJ Stated that

financial difficulties raised by Senegal cannot justify the fact that it failed to initiate

proceedings against Mr. Habré (Belgium v. Senegal case, para. 112). Furthermore,

the Court concluded that extradition is an option offered by the Convention against

Torture, whereas prosecution is an international obligation under this international

treaty, the violation of which is a wrongful act that engages the responsibility of the

State (Belgium v. Senegal case, paras. 94–95).

According to this conclusion of the International Court of Justice, it can be

argued that the State has the duty to extradite the person accused only if for one

reason or another it does not prosecute him or her. It could be interpreted that if the

State concerned is unable or unwilling to carry out its proceedings, the Forum State

should not be required to defer, regardless of the reason for the domestic inability.

As Stigen argues, the somewhat exaggerated sovereignty concerns which dictated

the high threshold in the Rome Statute at this point should not be the standard to

follow (Stigen 2010, pp. 145–146). The decision delivered by the ICJ seemingly did

not take that standard of inability and unwillingness to follow. It did not deal with

the legality of Belgium’s exercise of universal jurisdiction in the context of the

principle of subsidiarity.

Sometimes it is argued that subsidiarity should also cover the victim’s home

State (Stigen 2010, p. 148) and in this case Belgium as well could be considered as

one of the States affected by international crime together with the territorial State

and the suspect’s home State. This notwithstanding, Belgium inquired several times

about Senegal’s intention to prosecute Mr. Habré and the timeframe that would be

needed in order to ensure respect for the principle of subsidiarity.

Belgium’s reliance on universal jurisdiction and Senegal’s agreement to create a

special court within its domestic criminal justice system14 has set an important

precedent for the exercise of universal jurisdiction and the achievement of

14 Following the judgement of the ICJ, Senegal agreed to an African Union plan to try Mr. Habré

before a special court in the Senegalese justice system, the Extraordinary African Chambers.
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international justice for victims. The impunity issue and the reparations issue are

undoubtedly interrelated, certainly from the perspective of transitional justice in

societies emerging from dark episodes of violence, persecution and repression (Van

Boven 2010, p. 1). Reparations can take many forms to compensate for harm and to

rehabilitate the mind, body and status—property restitutions, monetary payments,

education vouchers, memorials, legislation rehabilitation, apologies, or even the

return of a loved one’s body for burial (Teitel 2000, p. 137). Besides that, as the ICJ
decision in the Belgium v. Senegal case suggests, the exercise of universal juris-

diction by the Bystander State on the basis of victims’ complaints can be an

important step in upholding a reparatory approach to transitional justice and

ensuring a place for victims to be heard.

10.7 Conclusions

Defence attorney Vanderbeck in the trial of sisters Gertrude and Kizito convicted

for their role in genocide in Rwanda argued that ‘it is hard to export justice’ (as cited
in Rettig 2012, p. 413), but impunity for international crimes has political, judicial

and moral implications for the future of transitional society and responsible sover-

eignty of the country confronting transition.

Despite the fact that national courts of many countries are enabled to apply

universal jurisdiction in compliance with international obligations, few States have

engaged the universal jurisdiction concept. It appears that States tend to look to

international legal mechanisms to punish perpetrators of serious crimes, many of

whom seek refuge in so-called friendly States. States are either unaware or they care

to reject or ignore the concept of universal jurisdiction. However, the Belgium
v. Senegal case reflects the inevitability of the alternative measures for seeking

justice in transitional societies, especially bearing in mind the priority of the fight

against impunity and ensuring retributive justice for victims.

Belgium had to step in as victims of human rights violations related to crimes

committed by Mr. Habré were left without justice and reparations because of

Senegal’s lack of effort to prosecute Mr. Habré for 20 years. Belgium asked Senegal

several times about its intention to prosecute the accused person and even offered

judicial cooperation. That means that the country exercising universal jurisdiction,

in this case Belgium, made an effort to establish good communication with the

affected States so that any subsidiarity issue could be resolved at the earliest stage

and reparative justice could be provided for victims in the bystander State if the

territorial State does not exercise jurisdiction even after being urged to do so and

comply with international obligations.

Exercising universal jurisdiction with regard to the principle of subsidiarity

enables members of the international community, which have acknowledged the

significance of transitional justice in other countries, to enforce internationally

protected human rights values, end impunity and provide reparations to victims

of the conflict that probably do not have any other arena in which to raise their
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complaints. As the principle of subsidiarity ensures and practice of the ICJ in the

case of Belgium v. Senegal suggests, if transitional societies confront their past

effectively, there should be no need for the international community and individual

States to step in on the basis of universal jurisdiction aimed at the protection of

internationally recognised values and reparative justice for victims.
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Chapter 11

The Problems the European Court of Human

Rights Faces in Applying International

Humanitarian Law

Joana Abrisketa Uriarte

11.1 Introduction

The European Court of Human Rights (ECtHR) is increasingly receiving applica-

tions relating to armed conflict or other types of situations of violence. In the past,

the most notable cases concerned Northern Ireland or the conflict between Cyprus

and Turkey that led to the issuing of several judgments during the 1980s and 1990s.

At the moment, one of the most difficult issues for the Court is the involvement of

troops belonging to member States of the Council of Europe in foreign countries.

The problems stem mainly from the scenario left by the war in Former Yugoslavia

and from the conflict in Iraq. A number of cases arising from Russia’s disputes with
Chechnya and Turkey’s differences with the PKK (Kurdistan Workers’ Party) have
also been examined by the Court recently. In order to deal with these cases, the

Strasbourg Court relies almost exclusively on interpreting the European Conven-

tion on Human Rights and Fundamental Freedoms (ECHR) and it has therefore

become the applicable legal instrument for those types of violent situation.

However, in cases where armed force has clearly been used, the Strasbourg

Court could also turn to other sources of international law, such as international

humanitarian law (IHL). Nevertheless, it hardly ever does, or at least not obertly.

Rather than turning to IHL explicitly, the Court uses what some have called “its

own approach” (Guellali 2007, pp. 539–575; Forowicz 2010, pp. 313–351).

Namely, it examines armed conflicts in the light of the ECHR, on the understanding
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that this remains applicable, and so avoids having to deal directly with IHL, which

remains lurking in the background to some of its rulings. While this approach is

promising approach inasmuch as in that it provides case law on the conduct of

hostilities, it does prompt the question: But However, why is the ECtHR resistant

reluctant to interpreting IHL when there is no legal obstacle whatsoever to using it

as a means of interpreting the provisions of the ECHR?

More specifically this article poses the following questions:

• To what extent is the ECHR applicable in cases of armed conflicts and violence,

and what techniques does the Strasbourg Court employ for interpreting it?

• What are the constraints preventing the ECHR from being read in light of the

standards relating to armed conflicts?

To answer these questions, it is necessary first of all to move away from the idea

that IHL has the status of lex specialis with regard to international human rights law

(IHRL) in armed conflict situations. That is not how the Court understands lex
specialis. As will be seen, none of the variants put forward by the International Law
Commission (ILC) (International Law Commission 2006, pp. 37–72) on the rela-

tions between different applicable laws are clearly used in Strasbourg case law.

Secondly, ECtHR case law must obviously be examined.

11.2 Rationale

This study makes sense for a number of reasons. Firstly, because it incorporates an

issue that the Strasbourg Court is yet to resolve, namely the relationship between

different corpora iuris (in this case, IHL and IHRL). Two aspects in particular are

highlighted in this analysis: the potential interpretative function of IHL, which

would be used in line with the recommendations made by the ILC in its report on

the Fragmentation of International Law; and the rare and subliminal use made of it

by the Strasbourg Court.

Moreover, one of the concerns of the International Committee of the Red Cross

(ICRC) is precisely the fact that it is not yet equipped with any judicial mechanism

for monitoring the implementation of IHL. It is bodies outside of the organisation

itself (not only the Strasbourg Court but also the ad hoc Tribunals for the former

Yugoslavia and Rwanda, the International Criminal Court, and even domestic

courts established in the context of peace processes1) that interpret IHL. In time

this will lead to differences of opinion between the judicial bodies in question. In

fact, the International Committee of the Red Cross (ICRC) is trying to find a way of

submitting the international obligations assumed under IHL to effective judicial

1 The case of Maktouf and Damjanovic v. Bosnia Herzegovina, concerning convictions for war

crimes handed down by a domestic court, is still awaiting settlement by the ECtHR, N� 2312/08
and N� 34179/08 respectively.
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review, but it has yet to establish its own adjudicatory system. It is therefore useful

to examine the contribution that bodies outside of the ICRC make to IHL. When

exercising its adjudicatory function, the Strasbourg Court becomes, albeit covertly,

an interpreter of IHL.

In addition, the Strasbourg Court’s function is to examine individual applica-

tions. However, given that the context in which the cases under examination are

presented is one of armed conflict, the applications submitted may result in the

Court having to contend with rendering judgment on mass human rights violations

(Heintze 2002, pp. 60–77). Indirectly, the Court is opened up to issues that go

beyond delivering an individual judgment, such as the provision of compensation

and reparation to war victims.2

Furthermore, the European Union (EU), which through the Lisbon Treaty

established a duty to respect human rights both inside and outside of the organisa-

tion, and whose Common European Security Policy is structured around those

rights, is not oblivious to the hermeneutic value of the verdicts of the Strasbourg

Court. Any future peace missions designed by the EU will be legally framed around

the principles and categories of both IHRL and IHL. It is clear that trends in the case

law developed by this Court affect both the EU as an organisation and its Member

States. The challenge is to uncover what the Strasbourg Court does not mention,

namely, the IHL rules which it could use but does not, a task which is certainly more

complicated than identifying what the Court does say.

This article therefore examines the scope of ECtHR case law when it has to

address issues involving the use of armed force. To that end, the first part of the

article provides a summary of the general characteristics of the complementarity

between IHL and IHRL, which is generally accepted as being the most orthodox

way of understanding the relationship between the two (Gioia 2011, pp. 200–249).

This is followed by an examination of that relationship, conducted through the

prism of the case law developed by the Strasbourg Court. It focuses on a series of

cases stemming from three types of situation: occupations; situations in which the

State exercises effective control over part of a foreign territory in the context of an

international mission; and, lastly, internal armed conflicts of varying severity.

Categorising them in this way makes it possible to assess the different techniques

the Court uses when dealing with settings involving armed violence.

2 Very recently, among other cases, the Court was already confronted with this issue in the case

known as the Katyn massacre, Janowiec et al. v. Russia, N� 55508/07 and N� 29520/09, of

19 April 2012.
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11.3 The Complementarity Between International

Humanitarian Law and International Human

Rights Law

Prior to the adoption of the ECHR, the principle assumed by the international

community was that in time of armed conflict only IHL would apply. Other

norms of general international law would be set aside. With the idea of retaining

that general approach, the ECHR of 1950 was drafted to be applied mainly in

peacetime. However, Article 15 of the ECHR,3 with its system of allowing dero-

gation from certain rights, brings what Draper calls “a new philosophy” of the

relationship between the law of armed conflict and human rights, a philosophy

which marked the beginning of their complementarity (Draper 1972, pp. 326–338).

Article 15 demonstrates two features to the relationship between IHL and IHRL.

The first is that IHL is incorporated by reference, when it refers to “other obliga-

tions under international law”. Secondly, it stresses that, in the event of derogation,

both IHRL and IHL are applicable simultaneously, thereby producing a material

interaction between the two. If a State derogates from certain provisions of the

ECHR, it must do so in a way that is consistent with the remaining norms of

international law. That is where the two bodies of law coincide.

Furthermore, Article 15 (2) states that no derogation may be made from certain

provisions of the ECHR. These derogation clauses, says Pérez González, are where

IHL and IHRL converge, since the irreducible core of non-derogable rights corre-

sponds to the minimum protection sought in Common Article 3 to the 1949 Geneva

Conventions and Protocol I (Pérez González 2006, pp. 13–35) of 1977. With regard

to the right to life, in particular, derogation from Article 2 of the ECHR is only

authorised in the case of deaths resulting from lawful acts of war. This is a way of

saying that, given that the ECHR does not provide criteria for conflict situations, it

will make use of those established by IHL in its capacity as lex specialis. In other

words, in peacetime the general stipulations of human rights shall apply, and in

wartime, when the right to life is concerned, IHL will be used as an interpretational

source.

However, aside from the provisions of Article 15, interest in the relationship

between IHRL and IHL emerged mainly during the 1970s (Cáceres Brun 2009,

pp. 953–969; Meron 2003, pp. 157–178; Pérez González 1998, pp. 315–393).

Following a process of convergence extensively set out in legal doctrine and also

reflected by various United Nations bodies and even in Protocol I of 1977, today the

complementarity between the two bodies of laws is unquestionable. It is just worth

3Article 15 (1): “In time of war or other public emergency threatening the life of the nation any

High Contracting Party may take measures derogating from its obligations under this Convention

to the extent strictly required by the exigencies of the situation, provided that such measures are

not inconsistent with its other obligations under international law”. (2): “No derogation from

Article 2, except in respect of deaths resulting from lawful acts of war, or from Articles 3, 4

(paragraph 1) and 7 shall be made under this provision.” (emphasis added).
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noting that IHRL and IHL, though not exhaustive, are generally accepted as being

complementary, in the sense that both can apply simultaneously in situations of

internal and international armed conflict and each can be used to interpret the other

(Sassòli 2007, pp. 375–395; Orakhelashvili 2008, pp. 161–182).

However, neither the intense doctrinal debate on the complementarity between

IHL and IHRL nor the contributions made by the International Court of Justice

(ICJ) and the Inter-American Court of Human Rights (Gardan 2001, pp. 349–365;

Burgorgue-Larsen and Úbeda de Torres 2011, pp. 148–174) have been matched by

a similar discussion at the level of Strasbourg case law, which has preferred to avoid

making any explicit references to either complementarity or IHL itself.

11.4 Case Law from the European Court of Human Rights

Related to Armed Conflict

Against a background in which both doctrine and case law have established the

convergence between the two bodies of law, the fact that this has had so little

influence on the case law of the Strasbourg Court is striking. There are several

different reasons, some legal and some political, why the ECtHR has almost never

explicitly referred to elements of complementarity between the ECHR and IHL.

The first legal reason for not applying IHL stems from the differences between the

two bodies of law and the fact that the Court may consider, stricto sensu, that it does
not have subject-matter jurisdiction in the area of IHL because its reference and

structural framework is exclusively the ECHR. The second reason is that the clause

in Article 15 of the ECHR relating to the derogation of rights has hardly ever been

used. If Article 15 is not invoked, then the Court applies the ECHR as a whole.

Whether (or not) it is a case of armed conflict is not a matter of law for the Court. It

does not engage (at least directly) in classifying situations. Ea res facti, non juris
est. The Court therefore manages to elude IHL by not classifying situations. Both of

these reasons are certainly correct, legally and formally speaking. However, if the

State has not made use of the derogation clause but the context in which the events

are taking place is one of armed conflict, could the Court decide motu propio that

such a conflict exists and use IHL? I believe that there are grounds for saying that it

could. Without losing sight of the mainstay of its reasoning, which has to be the

ECHR, it may be useful for the Court to turn to other norms of international law

such as IHL (it already, in fact, refers to the International Covenant on Civil and

Political Rights, the Convention against Torture and the Convention relating to the

Status of Refugees, among others).

The reasons why the Court refrains from applying IHL are mainly political.

Applying IHL would mean recognising that a State is incapable of dealing with the

armed violence taking place in its country. Expressly alluding to it would stigmatise

and undermine the State concerned, causing the latter to show hostility to the

Court’s work. That being the case, the following question arises: Is there any
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kind of procedural technique, within the ECHR system, that could prevent the loss

of IHL’s remit?

As indicated in the introduction, the study focuses on three specific problems the

Court faced: the first relating to classification of a situation as an occupation; the

second relating to the exercise of overall and/or effective control over part of a

foreign territory; and thirdly, cases of internal armed conflict. These three catego-

ries have been chosen because in each situation different problems arise, therefore

also requiring different solutions.

11.4.1 Classification of a Situation as an Occupation

An occupation is defined as being a situation in which a hostile army exercises

control over a territory.4 It is common knowledge that in international law an

occupation is classed as an international armed conflict, thus giving rise to a

particular regime: the occupying State has an obligation to comply with IHL, in

particular, the Fourth Hague Convention of 1907 and the Geneva Conventions

of 1949.

11.4.1.1 Loizidou v. Turkey5

In the case of Loizidou v. Turkey, the applicant claimed to have lost part of the land

belonging to her in Northern Cyprus. Loizidou alleged that, as a consequence of the
ongoing occupation of the territory by the Turkish Army and the control the latter

exercised over it, it was impossible for her to enter plots of land, thus constituting a

violation of both her right to private and family life and her right to peacefully enjoy

her property.6 In its defence, the Turkish Government denied responsibility,

claiming that the events had taken place in the independent State of the Turkish

Republic of Northern Cyprus, a territory over which it did not exercise jurisdiction

in the sense meant by Article 1 of the Convention.7 The Court referred to the

non-recognition of the Turkish Republic of Northern Cyprus but what is interesting

to note for the purposes of this study is that it clearly emphasised that Article 1 of

the ECHR is not limited to the national territory of States. It thus rejected Turkey’s

4 The ICJ recalled that “under customary international law, as reflected in Article 42 of the Hague

Regulations of 1907, territory is considered to be occupied when it is actually placed under the

authority of the hostile army”, ICJ, Judgment concerning Armed Activities on the Territory of the

Congo (Democratic Republic of the Congo v. Uganda), 19 December 2005, § 172.
5 ECtHR Judgment of 18 December 1996, Loizidou v. Turkey, N� 15318/89, §12.
6 Ibidem, § 26.
7 Ibidem, § 31.
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arguments relating to the territorial nature of the Convention and attributed respon-

sibility to the Turkish State.8

The Court determined that the State is responsible when, as a consequence of

military action, be it legitimate or illegitimate, it exercises effective control (includ-
ing outside of national territory). This criterion sufficed to attribute the acts in

question to Turkey and find it responsible for violating the rights alleged.9 The same

criterion could have also been used to claim that the acts in question were associ-

ated with Turkey’s occupation of Cyprus. If, as the Court said, Turkey was carrying
out a military action and exercised control, why did it not call it an occupation

expressis verbis? One might think that the Court evaded classifying Northern

Cyprus as an “occupied territory” in order to avoid referring to IHL.10

11.4.1.2 Varnava v. Turkey11

Of the cases covered in this study, the judgment in Varnava v. Turkey is the one that
comes closest to IHL since, for the first time, the Court expressly referred to IHL as

being an instrument with which the ECHR could be interpreted. Being one of the

most recent judgments (2009), it may indicate a slight change in the position of the

Strasbourg Court.

The case concerned the disappearance of nine people after they had been arrested

by the Turkish Army during the military operation in Northern Cyprus in 1974. The

region was expressly described by the Court as being in “a time of international

armed conflict”.12 The Court also said that Article 2 of the ECHR should be

interpreted in light of international law, especially IHL. Without spelling it out, it

makes (subliminal) reference to the complementarity between IHL and the ECHR.13

8 Ibidem, § 52.
9 Ibidem, § 56.
10 Only Judge Pettiti argued that IHL should have been considered in the judgment. He maintained

that an overall assessment of the situation would have made it possible to review the criteria

relating to the occupation and the application of the 1949 Geneva Conventions in Northern Cyprus.

Indeed, if Mrs Loizidou was expelled from the area occupied by Turkey in Northern Cyprus, then

there is no reason to disregard article 49 of the Fourth Geneva Convention concerning the forced

displacement of the population of occupied territories and the Hague Rules of 1907 (articles 42 and

43), which are clearly applicable. Dissenting Opinion of Judge Pettiti, ibidem, pp. 39–40.
11 ECtHR Judgment of 18 September 2009, Varnava and others v. Turkey, N� 16064/90, N�

16065/90, N� 16066/90, N� 16068/90, N� 16069/90, N� 16070/90, N� 16071/90, N� 16072/90

and N� 16073/90.
12 Ibidem, § 178.
13 “Article 2 must be interpreted in so far as possible in light of the general principles of

international law, including the rules of international humanitarian law which play an indispens-

able and universally-accepted role in mitigating the savagery and inhumanity of armed conflict.

The Court therefore concurs with the reasoning of the Chamber in holding that in a zone of

international conflict Contracting States are under obligation to protect the lives of those not, or no

longer, engaged in hostilities”, ibidem, § 185.
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In particular, the Court based its reasoning on Article 2 of the Convention and

from there arrived at IHL, an approach which marks a step forward in bringing the

ECHR and IHL closer together. The Varnava case therefore represents a turning

point in the direction of the Court’s case law insofar as in the judgment it attempts

to capture and bring together IHL standards, on the one hand, and, on the other,

those established by the ECtHR itself concerning the positive obligation to inves-

tigate disappearances in light of Article 2 of the ECHR. It could have adhered to a

more restrictive normative framework but it did not do so, thus perhaps implying an

attempt to start employing a new interpretative framework for the ECHR.

11.4.2 The Exercise of Effective Control Over Part
of a Foreign Territory

The notion of “State jurisdiction” as used in Article 1 of the ECHR is one of the

most complex in treaty law and also one of the cornerstones of the ECHR as a

whole. Since the beginning of the twenty-first century in particular, Article 1 of the

Convention has prompted substantive developments in cases where one or several

States are operating on foreign territory as multinational forces. Below are three

significant cases in which the Court was faced with the question of the extraterri-

torial applicability of the ECHR.

11.4.2.1 Banković v. Belgium and Others14

The Banković case stemmed from a complaint brought by six inhabitants of

Belgrade (Serbia) against seventeen NATO member States who are also members

of the ECHR. The applicants alleged that the aerial bombardment of the headquar-

ters of Serbian radio and television by NATO forces in April 1999 constituted a

violation of the rights to life (16 people died) and freedom of expression by the

defendant States. The application was based on the argument that the States

involved had “jurisdiction” over the victims as a result of the criterion of “effective

control”,15 as had been determined in the Loizidou judgment. However, the argu-

ments contained in the application did not convince the Court and it unanimously

declared it inadmissible ratione personae, since it considered that there was no

jurisdictional link between the victims and the defendant States. In the words of the

Court, the territory in which the bombing took place was not in the “legal space” of

the member States insofar as NATO did not exercise “effective control” over the

14 ECtHR judgment of 19 December 2001, Banković and others v. Belgium, N� 52207/99.
15 Ibidem, § 47, 52, 75 and 80.
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territory that was bombed.16 The Court thus stressed the essentially territorial
nature of State jurisdiction, with extraterritorial applicability of the Convention

being acceptable only in exceptional circumstances, something which it underlined

emphatically.17

The Court adopted a restrictive interpretation of effective control, showing

extreme caution when applying the ECHR to the actions of a State outside of its

territory. In Banković it interprets the notion of jurisdiction as being inextricably

tied to territoriality. The criticisms made of the decision stem from this extremely

restrictive interpretation (Rüth and Trilsch 2003, pp. 170–171). However, Banković
also represented the starting point for a debate around the following questions posed

by Judge Jean Paul Costa: Can effective control really be deemed to exist when

State troops are acting outside of their national territory? How does this relate to the

concept of occupation contained in the 1907 Hague rules and the Fourth Geneva

Convention of 1949? Does the Court have “jurisdiction” to examine crimes com-

mitted by State air forces that are participating in peace operations (Costa and

O’Boyle 2011, pp. 107–129)? Having chosen not to enter into these issues, the

Court “territorialized” the Convention’s jurisdiction (Cohen-Jonathan 2002,

p. 1073) and consequently declared the application inadmissible.18

The curious thing about the Banković judgment, as far as this study is concerned,

is that, in its reasoning, the Court used the 1949 Geneva Conventions to argue that if

the drafters of the ECHR had wanted to grant jurisdiction that was as far-reaching as

that proposed by the applicants, then they could have adopted a wording that was

the same or similar to Article 1 of the 1949 Geneva Conventions, which requires the

Contracting Parties to respect and ensure respect for the conventions “in all

circumstances”.19 It is paradoxical that reference to the 1949 Geneva Conventions

is made only to say that the ECHR is not the same as them, given that it is a case that

could have been interpreted on the basis of the principles related to the prohibition

16 Ibidem, § 71.
17 Ibidem, § 37.
18 In the Issa v. Turkey case, the Court applied a broader criterion for interpreting article 1 of the

Convention. It unambiguously recognised the applicability of the ECHR to the military operations

conducted by the Turkish Army in Northern Iraq in 1995. The driving force behind its response

was the same as in the Loizidou judgment in that it combined two criteria: it first referred to the

theory concerning effective control and, secondly, accepted that the concept is applicable outside

of the legal space of the member States of the Convention, even with regard to temporary military

operations, whether or not they are legitimate. ECtHR judgment of 16 November 2004, Issa and

others v. Turkey, N�. 31821/96. In more recent cases, such as those of Al-Saadoon v. The United

Kingdom and Medvedyev v. France, among others, the Court again adopted a broad interpretation

of the concept of jurisdiction. In the former it condemned the United Kingdom for violations of the

ECHR committed in Iraqi territory occupied by British forces and, in the latter, it condemned

France for violations committed during the boarding of a ship by the French Army (ECtHR

judgment of 2 March 2009, Al-Saadoon v. The United Kingdom, N� 61498/08, and ECtHR

judgment of 29 March 2010, Medvedyev v. France, N� 3394/03).
19 ECtHr judgment of 19 December 2001, Banković and others v. Belgium, op.cit., § 75.
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of indiscriminate attacks and the principle of distinction between combatants and

civilians, for which both the ECHR and IHL are relevant.

11.4.2.2 Behrami and Behrami v. France and Saramati v. France,

Germany and Norway20

The Behrami and Saramati cases concern violations committed on territory under

the administration of the United Nations. They were the first cases of the kind

submitted to the Court. The Grand Chamber declared the applications inadmissible

on the grounds that they were incompatible ratione personae with the provisions of
the ECHR. In the case of Behrami and Behrami v. France, the applicant accused

French troops from NATO’s Kosovo Force (KFOR), who were responsible for

mine clearing operations in the Mitrovica region, of violating the right to life of his

son, who died as a result of a cluster bomb explosion. In Saramati v. France and
Norway, the applicant complained about the conditions of his detention, initially by

the United Nations Interim Administration Mission in Kosovo (UNMIK) and later

by KFOR.

There are many different points which could be examined but they go beyond the

scope of this article, the purpose of which is to highlight the extent to which the

ECtHR considers the applicability of IHL when making its decisions. As is well

known, the Grand Chamber concluded that the conduct complained of was not
attributable to the States in question, but to the UN, given that the Security Council
retained ultimate authority and control over the mission.21 The Court stressed that,

at the time of the events under examination, Kosovo was under the effective control

of international forces, who were exercising elements of governmental authority.

The case speaks volumes because it shows how eager the Court is to dismiss any

application related to peacekeeping missions. It did not concern itself with consid-

ering anything to do with determining the nature of the conflict or, as a conse-

quence, the possible applicability of IHL.

When Kosovo declared independence, the EU sent the European Union Rule of

Law Mission in Kosovo (EULEX) to take over law enforcement duties from

UNMIK. Even if the legal basis for deploying the EULEX operation is taken to

be Resolution 1244 (1999), as the EU purports, it would be difficult to argue that the

Security Council only “delegated” its functions to the new mission, with the UN

retaining control over the operation. If the Strasbourg Court were to receive a case

involving a violation of human rights by EULEX, could it use the argument it used

in Behrami to declare it inadmissible? Or would the Court be obliged to address the

question of the responsibility of EU States for acts committed by the organisation,

20 ECtHR judgment of 2 May 2007, Behrami and Behrami v. France, N� 71412/01, and Saramati

v. France, Germany and Norway, N� 78166/01.
21 Ibidem, § 132–143.
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given that in this hypothetical case jurisdiction is attributed in a different way

(Milanovic and Papic 2008, pp. 267–296)?

11.4.2.3 Al-Jedda v. The United Kingdom22

In contrast to the aforementioned decisions, in its ruling on Al-Jedda v. The United
Kingdom, the Court turned to IHL, in particular the Fourth Geneva Convention of

1949, to construct its judgment. However, the Court’s approach to and interpreta-

tion of IHL did not comply with the spirit or letter of this body of rules (Pejic 2011,

pp. 837–851).

Al-Jedda, who was interned for 3 years in a detention facility in Basrah (Iraq) run
by British forces, complained of a violation of Article 5 (1) of the ECHR. The

United Kingdom presented two arguments in its defence: first, that the detention

was attributable to the UN, and not to the State, and that, therefore, Al-Jedda was

not under the jurisdiction of the Court; and, secondly, that the detention of Al-Jedda
was carried out in compliance with Security Council Resolution 1546 (2004),

which established the obligation to take all necessary measures to contribute to

the maintenance of security in Iraq. These measures included, according to the

United Kingdom, the need to detain Al-Jedda on security grounds as a preventive

measure.

It is worth highlighting two of the Grand Chamber’s conclusions. First, it

determined that the conduct of the British troops was attributable to the United
Kingdom, and not the UN, since the latter did not exercise effective control or

authority over the State.23 Secondly, the Court concluded that the detention of
civilians is not permitted unless a Security Council resolution expressly allows

it. The Court was therefore implicitly inviting the Security Council to draft clear

resolutions on matters relating to internment measures (Pejic 2011, p. 842). It

suggested that the Security Council could “legislate” on this matter, thereby

disregarding the fact that IHL, as lex specialis, constitutes a solid legal base for

determining the validity of detentions. As if the Security Council is in a better

position to regulate detention in armed conflict than the 194 States parties to the

1949 Geneva Conventions, each of whom has already agreed to be bound by their

provisions.

The problem was not that the Court failed to take account of IHL but rather the

way in which the latter was interpreted. It referred to IHL to say that it did not impose

an obligation on the occupying power to use internment. However, the judgment’s
ultimate argument was that Resolution 1546 (2004) did not authorise internment. IHL

featured in it, but only as a secondary consideration. In addition, the Al-Jedda

22 ECtHR judgment of 7 July 2011, Al-Jedda v. The United Kingdom, N� 27021/08, § 42–44.
23 ECtHR judgment of 7 July 2011, Al-Jedda v. The United Kingdom, op.cit., § 80–84.
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judgment concentrated on looking for compatibility between the Security Council

resolutions and the obligations established by the ECHR (Abrisketa 2012).

11.4.3 Non-international Armed Conflicts

It is hard for a State to admit that armed conflict exists within its territory since it

would mean acknowledging that it is unable to deal with armed violence in the

country and, something which would be regarded as even more sensitive, it would

confer a certain degree of legitimacy on the dissident party. In fact, no State has

ever invoked Article 15 of the ECHR claiming that it is engaged in armed conflict.

There is therefore very little chance that Article 15 of the ECHR will apply and as

long as it is not invoked, the Court is obliged to take account of all provisions of

the ECHR.

As a consequence, Article 2 (2) (a) of the ECHR (right to life)24 forms the core of

the Court’s reasoning. So rather than treating IHL as lex specialis, the Strasbourg

Court has constructed a “special law” derived from European human rights law.

Thus it has introduced the principle that article 2 of the ECHR has the status of lex
specialis for situations that it terms “law enforcement operations” (which could

very well also be termed internal armed conflicts). Some have called this doctrine

developed by the Court “the human rights law of internal armed conflicts” (Abresch

2005, pp. 741–767; Chevalier-Watts 2010, pp. 584–602). Article 2 (2) (a) of the

ECHR is the key to this since it allows force to be used if “absolutely necessary”. It

will therefore be applied and vary according to how the risks of each situation are

assessed. States have a considerable degree of latitude in this respect because the

State authority is better placed than the Court to interpret what is “absolutely

necessary” in the territory under its jurisdiction.

In any event, the Court uses the principle of proportionality, which has been a

deeply-entrenched tenet of different areas of general international law, as well as, of

course, IHL, since the nineteenth century, to interpret what is “absolutely neces-

sary”. It argues that the force used by the State must be strictly proportional to the

objectives to be achieved. Proportionality requires checking whether the means

used to confront unlawful violence are in keeping with its positive responsibility to

protect the lives of individuals under its jurisdiction. The Court has thus

constructed, around Article 2 (2) (a) of the ECHR, the requirement to prove that

the planning and organisation of operations in which force is used complies with

the provisions of that article. There is therefore a sequence of three connected

elements: the deprivation of life must be absolutely necessary, it must be

24Article 2 states: “Deprivation of life shall not be regarded as inflicted in contravention of this

Article when it results from the use of force which is no more than absolutely necessary: (a) in
defence of any person from unlawful violence. . .” (emphasis added).
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proportional to the objectives to be achieved, and in the planning of the operation

the first two criteria must be taken into account.

It was the judgment in McCann v. The United Kingdom25 which marked the

beginning of the development of new case law centred on Article 2 (2) of the

ECHR. The judgment stemmed from the deaths of three members of the IRA at the

hands of the UK’s Special Air Service in Gibraltar. The applicants argued that the

operation carried out by the UK was neither planned nor executed in accordance

with Article 2 (2) (a) of the ECHR and that therefore the deaths were not “abso-

lutely necessary”, as required in the article. The UK, on the other hand, claimed that

the operation was justified under the terms of Article 2 (2) (a) of the ECHR on the

grounds that the use of force was no more than “absolutely necessary” to defend the

people of Gibraltar from violence.26

The content of Article 2 (2) (a) as established by the Court is conveyed in the

McCann v. The United Kingdom judgment by what it calls “careful scrutiny”: in

determining whether the terms of Article 2 (2) (a) of the ECHR had been met, the

Court considered the degree of planning and control that went into the police

operations which, to the fullest extent possible, had to avoid resorting to lethal

force.27 It thus extended the stipulations relating to protection of the right to life and

found against the United Kingdom on the grounds that the police operation was not

properly prepared and controlled (Barcelona Llop 2009, pp. 79–108). Starting with

the McCann judgment, the Court developed a technique for applying Article

2 (2) (a) of the ECHR to law enforcement operations in which armed force is

used.28

11.4.3.1 Ergi v. Turkey

In Ergi v. Turkey, the applicant, of Kurdish origin, accused the Turkish security

forces of having fired indiscriminately on several civilian homes during an opera-

tion against several PKK members, causing the death of Mrs. Ergi. The Turkish

Government claimed that the shots were not fired by military forces. Given the

inadequacy of the evidence, the Court demonstrated legitimate hesitation in con-

cluding that Mrs. Ergi had been intentionally killed by the security forces.29

However, it believed that the Turkish authorities had failed to protect Ergi’s right
to life on account of defects in the planning of the operation and the lack of an

25 ECtHR judgment of 5 September 1995, McCann v. The United Kingdom, N� 18984/91.
26 Ibidem, § 143–144.
27 Ibidem, §194.
28 As shown in ECtHR judgment of 28 July 1998, Ergi v. Turkey, N� 23818/94; ECtHR judgment

of 24 February 2005, Isayeva v. Russia, N� 57950/00; ECtHR judgment of 15 September 2011,

Kerimova and others v. Russia, Nos. 17170/04, 20792/04, 23360/04, 5681/05 and 5684/05; and

ECtHR judgment of 3 May 2011, Khamzayev and others v. Russia, N� 1503/02.
29 ECtHR judgment of 28 July 1998, Ergi v. Turkey, op. cit., § 1.
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adequate and effective investigation after the event.30 The Court found that Turkey

had violated Article 2 of the ECHR because the Turkish authorities had failed to

provide any evidence concerning the planning of the operation or the subsequent

investigation. It concluded that the precautions taken to protect the civilian popu-

lation had been inadequate.31

Furthermore, although in his claim the applicant referred to a series of violent

armed clashes, he did not argue that the case took place in a situation of internal

armed conflict, and this enabled the Court to avoid determining the nature of the

circumstances. However, although there is no mention at all of IHL in the judgment,

the Court, when interpreting Articles 1 and 2 of the ECHR, makes indirect, implicit

and sometimes clear references to several of its provisions. In fact, its allusion to the

choice of means and methods of the operation and the duty to minimise the loss of

civilian lives are references to IHL (Bruscoli 2002, pp. 45–60). The Court’s
reasoning when referring to the proper precautions Turkey should have taken in

attack takes inspiration from Protocol I of 1977.32 The Court not only makes

subliminal allusions to IHL, it transposes the principle concerning the precautions

States should take in the case of an international armed conflict to a situation of

internal armed conflict. Two observations can thus be made, the first being that

although the principle in question had not been included in the case of situations of

internal armed conflict (it does not appear in Protocol II), the Court nevertheless

picks up on it. The second is that, at the time the judgment was delivered, this

principle was not even deemed to be a customary norm (Forowicz 2010, p. 329) (the

compilation of norms of customary IHL was published in 2005 and the judgment

dates from 1998).

Moreover, by reading Articles 1 and 2 of the ECHR together, the Court took the

view that the government should protect the civilian population not only from its

own attacks, but also from attacks by the PKK.33 However, the judgment does not

contain a single reference to Article 58 of Protocol I which specifically includes that

requirement. Of course, it was already a step forward that the Court required the

horizontal applicability of norms.

Lastly, the Court was unanimous in its view that the Turkish Government had

failed to carry out an effective official investigation into the killings.34 Once again,

30 Ibidem, § 2.
31 “Under Article 2 of the Convention, read in conjunction with Article 1, the State may be

required to take certain measures in order to “secure” an effective enjoyment of the right to life.

In light of the above considerations, the responsibility of the State is not confined to circumstances

where there is significant evidence that misdirected fire from agents of the State has killed a

civilian. It may also be engaged where they fail to take all feasible precautions in the choice of

means and methods of a security operation mounted against an opposing group with a view to

avoiding and, in any event, to minimizing, incidental loss of civilian life” (emphasis added),

ibidem, § 79.
32 Articles 57 (2) (a) (ii) and 58 of Protocol I of 1977.
33 ECtHR judgment of 28 July 1998, Ergi v. Turkey, op.cit., § 79.
34 Ibidem, § 82.
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the combined reading of Articles 1 and 2 of the ECHR imposes a positive obligation

to launch an investigation if an individual has died as a consequence of the use of

force.35 It is the responsibility of the authorities (and not the victims) to launch an

investigation. In this regard, the Court goes further than IHL, in which no equiv-

alent obligation exists. IHL only includes the obligation to investigate when

prisoners of war and civilians are detained in international armed conflicts, but

not in internal conflicts (Forowicz 2010, p. 330; Gaggioli and Kolb 2007, pp. 3–11)

The case law developed in relation to Article 2 of the ECHR has therefore turned it

into a lex specialis that goes beyond the provisions of IHL.

11.4.3.2 Isayeva v. Russia36

The conflict affecting the Russian Republic of Chechnya broke out in 1994.

However, until 2005 no international court had delivered any kind of judgment

on the issue (Blanc Artemir 2006, pp. 67–148). Three judgments handed down by

the Strasbourg Court in 200537 and two in 201138 show that it was the Court’s
intention to apply the ECHR in situations of internal armed conflict without

referring to IHL norms. It is sufficient to focus on one of them, the judgment in

Isayeva v. Russia, since it is the model followed in all the others.

The case concerned aerial bombing by the Russian Army of the Chechen village

of Katyr–Yurt, which was occupied by rebel forces. The applicant and her family

were fleeing from there, across a pass apparently seen by the Russian Army as a

humanitarian corridor, when their vehicles were bombed. Several members of her

family died and others were injured as a result of the attack. She alleged a violation

of the right to life of her relatives and lack of access to a remedy. In its defence, the

Russian Government argued that its use of force was consistent with Article

2 (2) (a) of the ECHR, given the presence of a large number of Chechen combatants

in Katyr–Yurt at the time of the events. According to Russia, the operation was

“absolutely necessary”. However, the Court found that a violation of the right to life

was attributable to the armed forces of the Federal Russian Government in Chech-

nya because they had failed to either protect the lives of the applicants or carry out

effective investigations to identify those responsible.39

The application included evidence of breaches of Common Article 3 to the 1949

Geneva Conventions and of Protocol II of 1977. One could even take the view that

the context in which the events occurred transcends common Article 3 to the 1949

35 ECtHR judgment of 18 February 1998, Kaya v. Turkey, N� 22729/93.
36 ECtHR judgment of 24 February 2005, Isayeva v. Russia, op.cit.
37 ECtHR judgment of 24 February 2005, Isayeva v. Russia, op.cit., and ECtHR judgments of

24 February 2005, Khashiyev and Akayeva v. Russia, N� 57942/00, and Isayeva, Yusupova and
Bazayeva v. Russia, N� 57947/00, N� 57948/00 and N� 57949/00.
38Kerimova and others v. Russia, op.cit., and Khamzayev and others v. Russia, op.cit.
39 ECtHR judgment of 24 February 2005, Isayeva v. Russia, op.cit., § 224.
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Geneva Conventions and of Protocol II of 1977, both of which apply in time of

internal armed conflict. However, the Court did not clearly address the question of

whether or not armed conflict existed in the region but rather considered the case by

framing it as the work of Russian Government “law enforcement bodies”.40

In fact, given that Russia did not make use of the derogation clause in Article

15 of the ECHR, the Court examined the case by applying the ECHR as a whole.41

In addition, the Court had no need to refer to IHL because Russia justified the

measures it took solely on the basis of its anti-terrorist legislation (Weckel 2005,

pp. 465–477). From a perspective in which it has treated the conflict in question as a

law enforcement operation against terrorists, the Court has developed a methodol-

ogy that encompasses two distinct terms42: “armed conflict (IHL) versus law

enforcement operations (IHRL)”. In a context of law enforcement, the applicable

body of law is the ECHR, which places emphasis on protecting life, thus requiring

terrorists to be captured unless they represent an immediate threat. When this is the

case, then the use of force becomes “absolutely necessary” and thus justified.

The ECHR and IHL differ significantly in how they approach the issue of the

legitimate use of force: the ECHR authorises the use of force when it is “absolutely

necessary” to achieve certain objectives (to defend the civilian population, carry out

an arrest or halt an insurrection); however, from the perspective of IHL, the

approach is different, since the main objective is to take whatever action is required

to help secure military advantage, the main issue being that force should only be

used for “military objectives”.43 The Court used the first model, namely that of the

ECHR, and argued that the Russian Army’s duty was to protect the lives of the

population from unlawful violence. The Court therefore concluded that the Russian

Army’s action was “absolutely necessary”.44

It is worth highlighting how hard the Court found it to maintain that it was not a

situation of armed conflict. It is extremely confused in this respect. In some

instances, it refers to the conflict while in others, by contrast, it refers to resistance

to the law enforcement bodies.45 On the one hand, it alludes to armed combatants

and the need for Russia to deploy its military aircraft and artillery while, on the

40 Ibidem, § 150, 153, 180 and 191.
41 Ibidem.
42 Ibidem.
43 Protocol I of 1977 states: “In order to ensure respect for and protection of the civilian population

and civilian objects, the Parties to the conflict shall at all times distinguish between the civilian

population and combatants and between civilian objects and military objectives and accordingly

shall direct their operations only against military objectives.” (Article 48).
44 ECtHR judgment of 24 February 2005, Isayeva v. Russia, ibidem, § 173 and 191.
45 “Given the context of the conflict in Chechnya at the relevant time, those measures could

presumably include the deployment of army units equipped with combat weapons, including

military aviation and artillery. The presence of a very large group of armed fighters in Katyr–

Yurt, and their active resistance to the law-enforcement bodies, which are not disputed by the

parties, may have justified use of lethal force by the agents of the State, thus bringing the situation

within paragraph 2 of Article 2” (emphasis added), § 180.
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other, it justifies applying Article 2 (2) (a) of the ECHR on the grounds that the

rebels were offering active resistance to law-enforcement bodies.

The Court resolutely applied its case law concerning Article 2 of the ECHR. It

argued that, given the importance of the protection afforded by Article 2, any

deprivation of life must be subjected to the most careful scrutiny, taking into

consideration not only the actions of State agents, but also all the surrounding
circumstances.46 The greatest innovation is that the Court extended the test used for
law enforcement bodies in the McCann case to military authorities inside the State
in the Isayeva case.

Finally, the Court concluded that the operations had not been planned or

executed in compliance with the requirement to safeguard the civilian population.

The Court’s considerations therefore include several points based on IHL norms,

the obligation to: (a) take all feasible precautions to avoid or minimise loss of life or

injury among the civilian population; (b) assess whether an attack could cause

incidental loss of life or injury among the civilian population; and (c) give effective

advance warning of any attack that may affect the civilian population (Henckaerts

and Doswald-Beck 2007, pp. 65–67 and pp. 71–74).47 The Court used the language

of IHL but did not expressly refer to it. It also refrained from using the lex specialis
principle vis-�a-vis IHRL or mentioning the possible interaction between the two.

In 2011, the Court delivered two judgments in relation to Russian military flights

over the Chechen town of Urus-Martan by pursuing exactly the same line of

argument. Once again, it based its reasoning on the strict test of necessity specified

in Article 2 (2) of the ECHR. Both the Isayeva case and the others mentioned here

therefore show that, although IHL and IHRL can be jointly applied to situations of

armed conflict, the Court did not consider that option.

To sum up, in this analysis of internal armed conflict situations, it has been

demonstrated that the Court applied the same reasoning to three different situations,

the first being an anti-terrorist operation intended to prevent an attack (McCann),
the second an armed attack on a town in which armed PKK soldiers were hiding

(Ergi), and the third the conduct of hostilities during an internal armed conflict

(Isayeva).

11.5 Conclusions

A number of conclusions can be drawn from the analysis provided in this article.

The most noteworthy of which is that cases originating from areas affected by

armed conflict pose many difficulties for the Strasbourg Court, especially with

regard to matters relating to the applicability of the ECHR and its relationship with

46 Ibidem, § 173–175.
47 These obligations are established in article 57 (2) of Protocol I and are also considered to be

customary norms.
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IHL. At the moment, no uniform technique or integrated model is to be found in its

case law. The only certainty is that it is an issue that has not been addressed openly

by the Court, which tends to avoid classifying the situation in question as an armed

conflict and thus to rule out the applicability of IHL. The issue is, firstly, one of

classification, and then of application: the Court is reluctant to classify the situation

as a conflict and thus to apply IHL as the criterion for interpretation, and therefore

constructs its reasoning solely on the basis of the ECHR, thereby evading the norms

established in IHL which could strengthen its arguments.

In particular, the Court lays down two distinct legal standards: a) the effective

control test for conflicts that have an international component; and b) the test

relating to Article 2 (2) (a) of the ECHR (the right to life) if it is a case of internal

conflict. With regard to the effective control test, the Court first determines whether

the respondent State effectively controls the territory affected. If it does not, it

declares the application inadmissible on the understanding that the State does not

have jurisdiction over the territory and there can therefore be no violation of the

Convention. Banković, Behrami and Saramati are the most striking examples in this

regard but others, such as Isa or Varnava, in which the Court admits jurisdiction and

even alludes to IHL, should also not be forgotten. In the case of conflicts of an

internal nature, the Court focuses its analysis on a broad interpretation of the right
to life contained in Article 2 (2) (a) of the ECHR and on the case law developed with

regard to it, thereby avoiding any express reference to IHL. Read in this way, the

right to life entails both the State obligation to plan any action involving the use of

force and the obligation to carry out an effective investigation afterwards. The

judgments in Ergi and Isayeva, in which the Court found against Turkey and Russia
respectively and certain IHL principles were only implicitly hinted at, are clear

examples of reasoning based on Article 2 (2) (a) of the Convention.

Neither of the two standards is entirely satisfactory because they fail to include

certain interpretative criteria that have been widely established both in legal

doctrine and by other international judicial bodies. Furthermore, the Court has

already demonstrated in the Varnava case that its judgments can be imbued with

principles and categories taken from IHL, and hopefully the trend will be to

embrace it further. Including IHL as an interpretative resource would, therefore,

be a useful way of addressing the issues raised.

In addition, there are a number of other directly related issues currently facing

the Court and for which even applying IHL as an interpretative criterion would not

suffice. The Strasbourg Court also has to deal with applications involving mass

human rights violations. In such cases, the type of reparation applicable and issues

around how to reconcile the responsibility established in the ECHR, which pro-

vided for cases of individual criminal responsibility, remain unresolved. Hopefully

this article will be of help in finding some much needed answers to these questions.
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Chapter 12

Safety and Protection of Humanitarian
Workers

Agnieszka Bieńczyk-Missala and Patrycja Grzebyk

12.1 Introduction

Systematically, the numbers of incidents involving humanitarian workers as vic-

tims grow larger. In the past, such attacks tended to be quite random in nature, but

with time they have become more organized and more purposeful. Humanitarian

workers fall victim to bombings, direct attacks, kidnapping, thefts, as well as

collateral damage security incidents. Such workers have always been vulnerable,

considering that they operate in a dangerous environment. The conditions are most

precarious during international and internal armed conflicts, yet violence also

erupts during humanitarian activity in response to natural disasters.

The international community was horrified when six workers of the International

Red Cross were killed in their sleep in Chechnya on 17 December 1996 (BBC,

17 December 1996). On 19 August 2003 in Iraq, 24 workers, including UN Special

Representative Sergio Viera de Mello (BBC, 19 August 2003), were killed in a

bomb attack. On 7 August 2010 the Taliban in Afghanistan admitted to having

killed ten aid workers on charges of espionage (The Associated Press, 7 August

2010). The list of the killed and wounded goes on and on (Aid Worker Security

Report 2011, p. 2).1 The most dangerous states are Afghanistan, Syria, Sudan

(Darfur), Somalia, and Pakistan. In several cases, the untenable security situation

forced aid institutions to reduce or withdraw the aid they offer, e.g. in Chechnya,

Iraq, and Afghanistan (Aid Workers Security Reports).

The increase in attacks against humanitarian workers in recent years raises once

again the question concerning the scope of their protection, as well as ways to
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improve it. A significant part of international law, in particular international

humanitarian law and human rights law, has as its objective the protection of

potential victims of armed conflicts and of human rights violations, especially

civilians. The issue is also widely discussed in the academic literature on the subject

(Humanitarian Debate, International Review of the Red Cross 2013; Primoratz

2007, 2012; Ramcharan 2006; Carpenter 2006; Siobhan 2009). What is missing,

however, is systematic research into the scope of protection of humanitarian

workers, and a debate as to what further measures should be adopted in order to

limit the attacks against those who bring humanitarian aid, and to ensure their

safety. A response to the following question is necessary: how do we achieve the

right balance between the needs of victims of humanitarian crises and ensuring

safety to humanitarian workers?

The objective of this paper is to analyse the factors that have a negative impact

on the humanitarian space, i.e. the space where humanitarian workers are able to

carry out their work effectively, and to consider the limitations resulting from

international law and its implementation. The paper also proposes an assessment

of the response measures that are undertaken to improve the security conditions of

humanitarian workers.

The paper focuses on the safety of humanitarian workers in terms of protecting

their life and health. As far as the definition of a humanitarian worker is concerned,

the authors assume the term to denote workers, both international (i.e. persons who

are not citizens of the state where the humanitarian assistance is provided) and

national (citizens of the state in which the assistance is provided), who are involved

in humanitarian assistance. Humanitarian assistance is understood as short-term

emergency assistance under conditions of humanitarian crisis, consisting of actions

aimed at ensuring that the basic needs of the affected population are being met.

12.2 Factors Impacting on the Safety of Humanitarian
Personnel

The factors that impact negatively on the safety conditions of humanitarian workers

may be divided into two groups. The first group includes the adverse effects of what

occurs externally, beyond the control of the humanitarian workers themselves. The

second group pertains to a shift in the concept and practice of humanitarian aid, and

may therefore be modified by those involved in humanitarian assistance.

A useful notion in an analysis of the external factors that contribute to security

incidents involving humanitarian personnel is that of humanitarian space, often

defined as a ‘conducive humanitarian operating environment’ (UN Office for the

Coordination of Humanitarian Affairs 2003) or ‘scope for neutral and impartial

humanitarian action in the midst of conflict (Studer 2001, pp. 367–391). It is crucial

for effective activity of the International Committee of the Red Cross, other

humanitarian organizations, as well as for inter-governmental organizations like
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UNICEF or the Office of the United Nations High Commissioner for Refugees

(UNHCR). In recent years, increasingly worse security conditions have been noted,

spurring reports on the shrinking of humanitarian space, reduction of humanitarian

space, or erosion of humanitarian space (Beauchamp 2008; Abild 2009; Inter-

Agency Standing Committee 2008; Khambatta 2009; Wagner 2005), in particular

with reference to the areas with active military conflicts.

A principal reason behind the negative trends in security conditions with regard

to humanitarian workers has been the shift in the nature of conflicts (Strachan and

Scheipers 2011). For a number of years, internal conflicts have been prevalent. Such

conflicts often play out against a background of weak state structures, with their

resultant absence of territorial control hindering the operations of humanitarian

organizations. The level of trust among the organizations providing aid and the state

tends to be very low under such conditions.

Non-state participants of armed conflicts often refuse to perceive themselves as

parties to the instruments of international law. They believe to be involved in an

unequal fight, and thus to be forced to make use of illegal measures in order to

achieve their goals. They can be rather cunning, and for many of them war is a way

of life, and also a money-making endeavour. Criminal groups often have a vested

interest in maintaining a certain level of violence, and humanitarian personnel in

many instances provide the most easily available target. Moreover, disintegration of

chains of command is typical of such groups, making it more difficult to establish

contact and offer information on the plans regarding the supply of humanitarian aid

(First Periodical Meeting on International Humanitarian Law, International Review

of the Red Cross 1998, pp. 366–394; Ewumbue-Monroe 2006, pp. 905–924).2

Where the nature of the conflicts is ethnic, and the target is a civilian group, the

presence of humanitarian personnel is hardly desirable to the assailants. In fact, it

makes operations difficult and becomes an obstacle in attaining their objectives,

besides often bearing witness to the crimes and thus becoming an enemy. The

cultural aspect has also been pointed out: with regard to the recent conflicts in

Afghanistan, Iraq, and Sudan, the ICRC former president Jakob Kellenberger has

noted the trend towards “polarization” and “radicalization”, which he found to be

among the results of the ‘war on terrorism’ (ICRC Annual Report 2004, p. 4; Hazan

and Berger 2004). Humanitarian workers have often been perceived as representa-

tives of a foreign Western world, and treated with suspicion, as if they had an

agenda that included implementing foreign or hostile values besides doing their

ostensible work. Humanitarian personnel who are involved in the promotion of

human rights and thus who criticize either the authorities or the living conditions of

the local communities are particularly vulnerable to attacks. In Iraq for example the

Western aid organizations were perceived as an outpost of the international occu-

pant forces (Carle and Chkam 2006, p. 9).

2 Report dated 19 January 1998: Respect for and Protection of the Personnel of Humanitarian
Organizations, Preparatory document drafted by the International Committee of the Red Cross for

the first periodical meeting on international humanitarian law Geneva, 19–23 January 1998.
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Also important is the unique nature of the problem of disrespect for international

humanitarian law and human rights law. No other area of international public law is

subject to violations on such a massive scale. The rights of individuals and the

respect thereof tend to suffer due to the enormous power disproportion between the

individual and the state and other actors in wars who have the responsibility for

observing the law. The situation is exacerbated by the fact that the sanctions for

violations of this type are often rather ineffective.

In this respect, the authority of international law has been undermined when the

United States, along with its allies in the ‘war on terror’, essentially took a stance

against its fundamental standards. The return of the debate on torture, holding

individuals suspected of connections with terrorism, and difficulties in cooperation

between the representatives of the International Red Cross and the leaders of the

superpower might be interpreted as justifying disrespect of international law

(Samuel and White 2012; Gaston 2012).

Principal factors aggravating the poor safety conditions of humanitarian workers

that rest on the part of the humanitarian aid organizations include the lack of

transparency and the increasing politicization of humanitarian action. Clearly,

humanitarian actors vary widely (Beigbeder 1991). Aid is offered by United

Nations institutions, Red Cross and Red Crescent institutions, local and interna-

tional NGOs, private institutions, and states. For many of them, humanitarian aid is

only one aspect of their involvement. Parties to the conflicts in general, and local

communities in particular, often find it difficult to distinguish those who bring aid

from those who are in pursuit of political, ideological, or other objectives (Carle and

Chkam 2006, pp. 2–5). More and more often, states provide humanitarian aid while

working to satisfy their own political or security-related interests. The aid is

directed to countries with which the aid-providing states have historical, political,

or cultural ties, which gives rise to questions regarding the impartiality of the

decisions on its allocation. Furthermore, armed forces are with increasing fre-

quency required to carry out humanitarian work. United Nations institutions rely

on the support of international armed forces with presence in the region of conflict

(Bessler and Karouko 2006, pp. 4–10; Studer 2001, pp. 374–377). Providing safe

operating conditions to humanitarian workers is also within the remit of

EU-mandated troops.3 Civil-military cooperation certainly improves the potential

for reaching those in need of aid, and in a short-term perspective may boost the

safety of both humanitarian workers and the civilian population to whom the aid is

directed. Yet the same model of cooperation leads to the disintegration of the

civilian nature of humanitarian work (Pommier 2011, pp. 24–25). The International

Committee of the Red Cross has pointed out that it leads to erosion of the separation

between humanitarian and military spaces, and consequently to the disruption of

perceptions of the status and role of humanitarian personnel (Mc Hugh and Bessler

2006, p. 7).

3 Inter alia: European Union Force Chad/CAR, European Union Force–Libya.
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Furthermore, as noted for example by the former ICRC President Cornelio

Sommaruga, the term “humanitarian” is used indiscriminately; a large part of the

overall international response to a conflict is labelled “humanitarian”. This broad

application of the term distorts the perception of the unique nature of actual

humanitarian work, which requires the observance of the fundamental principles

of humanity, impartiality, neutrality, and independence (Sommaruga 1997).

Statistically, members of NGOs fall victim to attacks most frequently. They

often operate in difficult security conditions, without adequate background research

and without proper preparation. Many NGOs cannot afford to hire highly qualified

personnel (Stoddard and Harmer 2010, p. 8). Often, they rely on volunteers, and

these volunteers receive no basic training either with regard to safety or to methods

of communication with the local population (Aid Workers Security Report 2011,

p. 1). The abundance of NGOs hinders organized cooperation in terms of exchang-

ing crucial safety-related information: instead of cooperating, NGOs very often

compete with one another and thus become more vulnerable to manipulation by

local decision-makers.

12.3 Legal Protection of Humanitarian Workers

A comprehensive assessment of the situation of humanitarian workers requires an

analysis of their legal protection. In situations outside of armed conflict, the scope

of that protection is determined by human rights law, as well as specific regimes

such as international disaster response law and the Convention on the Safety of

United Nations and Associated Personnel (CSUNAP) of 1996 and its Optional

Protocol of 2005. In situations of armed conflict, further protection is provided by

international humanitarian law and the provisions of international criminal law on

war crimes. In each case, full assessment of the scope of legal protection requires a

review of national laws.

12.3.1 Outside of Times of Armed Conflict

Situations which do not qualify as armed conflict but that necessitate humanitarian

aid range from natural disasters, through unilateral violence against civilians and

unrest that has not yet reached the stage of armed conflict, to post-conflict situations

where sporadic acts of violence continue to occur. Across this variety of scenarios,

in terms of protection of humanitarian workers, only one fundamental legal regime

applies, i.e. human rights law.

Human rights protect the life and safety of every human being, which naturally

pertains also to humanitarian workers, whether or not they are members of armed

forces. Even under conditions of a “public emergency which threatens the life of

nation”, when states are allowed to limit certain human rights, there nonetheless
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remain rights and liberties, such as the right to life, the ban on torture and slavery, or

the ban on punishing for an act or omission which were not criminal offence at the

time they occurred, from which no derogation can be made.4 These regulations are

crucial in the context of humanitarian aid because they guarantee the protection of

life and health of humanitarian workers and ensure their authorisation to offer

humanitarian aid and not be subject to abuse for that reason. Operations of human-

itarian workers may have, and often do have, immense impact on the preservation

of life and safety of those in need of humanitarian aid. Not only are the states

obliged to respect human rights (which in essence is a ban on state authorities

infringing these rights), but they also have the positive obligation to ensure that

human rights are observed, which requires actual action on their behalf. In the case

of alien humanitarian workers, the protection arising out of (universal) human

rights are augmented by the right to diplomatic care vested in their state of

citizenship (Sandurski 2000, p. 13). This right means that the state of citizenship

is authorized to represent its citizens against the host state if the host state violates

their rights or fails to prevent and punish violations directed at them.5

The responsibility of the state to ensure the safety of humanitarian workers is

also the focus of the Guidelines for the domestic facilitation and regulation of
international disaster relief and initial recovery assistance (IDRL Guidelines)

which were unanimously adopted on 30 November 2007 by the state parties to

the Geneva Conventions and the International Red Cross Red and Crescent Move-

ment at the 30th International Conference of the Movement.6 The IDRL Guidelines

are not binding, yet they are invaluable in effecting a shift in national laws

pertaining to disaster response and facilitation of disaster relief.7

Point 22 of the IDRL Guidelines, entitled Security, reads as follows:

Affected States should take appropriate measures to address the safety and security of

disaster relief and initial recovery personnel of assisting States and eligible assisting

humanitarian organizations and of the premises, facilities, means of transport, equipment

and goods used in connection with their disaster relief or initial recovery assistance.

4 See Article 4 International Covenant on Civil and Political Rights of 16 Dec. 1966, UNTS vol.

999, p. 171. Compare with Convention for the Protection of Human Rights and Fundamental

Freedoms of 4 Nov. 1950, UNTS vol. 213, p. 221.
5 See Draft Articles on Diplomatic Protection of 2006 (A/61/10). It is interesting to remember in

this context that in the initial stages of work of the International Law Commission on the issues of

state responsibility, the special rapporteur F.V. Garcia Amador in his reports focused specifically

on the question of the responsibility of the State for injuries caused in its territory to the person or

property of aliens. See e.g. UN Doc. A/CN.4/96, A/CN.4/106, A/CN.4/111.
6 The text of IDRL Guidelines is available on http://www.ifrc.org/en/what-we-do/idrl/idrl-guide

lines/ (31.05.2013). According to definitions included in the IDRL Guidelines, “disaster” means “a

serious disruption of the functioning of society, which poses a significant, widespread threat to

human life, health, property or the environment, whether arising from accident, nature or human

activity, whether developing suddenly or as the result of long-term processes, but excluding armed

conflict.”
7 See also A/RES/63/139, A/RES/63/141, A/RES/63/137 (2008) in which UN General Assembly

encouraged states to make use of IDRL Guidelines.
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Assisting States and assisting humanitarian organizations should also take appropriate steps

in their own planning and operations to mitigate security risks.

The above essentially re-states the general duty of states to ensure the security of

those under their jurisdiction. Yet in contrast to documents focusing on overall

human rights protection, the IDRL Guidelines distinguish a separate class of

“disaster relief and initial recovery personnel” that is at risk of attacks, and to

whose protection the state should therefore pay particular attention.8 Importantly,

the IDRL Guidelines emphasize the duty of the helpers to take measures to mitigate

risks to their safety. The fact of providing humanitarian aid gives nobody the right

to recklessly risk their life at the expense of the host state.

A particular regime of protection applies to humanitarian workers providing aid

within the framework of United Nations operations. Protection of personnel serving

on peacekeeping missions as well as other UN-mandated missions has been a

concern of the Secretary-General,9 the General Assembly,10 and the Security

Council11 since the 1990s. In 1994, the General Assembly adopted the Convention

on the Safety of United Nations and Associated Personnel that has, as of 13 January

2015, gathered 92 signatories (Christianebo Urloyannis-Vrailas 2005, pp. 561 ff.;

Bouvier 1995, pp. 638 ff.; Bloom 1995, pp. 621 ff.; Engdahl 2002, pp. 205 ff.).12

The purpose behind the Convention is to enhance the protection of UN and

associated personnel who, as noted in the preamble to the Convention, make an

important contribution in respect of United Nations efforts in the field of human-

itarian operations.

The Convention prohibits attacks on UN and associated personnel and any

actions that prevent them from discharging their mandate, and imposes on the

states the duty to take all appropriate measures to ensure the safety and security

of United Nations and associated personnel.13 It provides that in principle, if UN or

8According to definitions included in the IDRL Guidelines, “Disaster relief” means goods and

services provided to meet the immediate needs of disaster-affected communities; “Initial recovery

assistance” means goods and services intended to restore or improve the pre-disaster living

conditions of disaster-affected communities, including initiatives to increase resilience and reduce

risk, provided for an initial period of time, as determined by the affected State, after the immediate

needs of disaster-affected communities have been met. IDRL Guidelines uses terms like “human-

itarian relief”, “humanitarian organization” but they do not provide definitions of these notions.
9 See e.g. Boutros Boutros-Ghali, An Agenda for Peace (A/47/277—S/24111) of 17 June 1992. See

also S/1999/957 of 8 Sept. 1998, pp. 21–22.
10 See e.g. GA resolutions A/RES/52/167 (1997), A/RES/53/87 (1998), A/RES/54/192 (1999),

A/RES/55/175 (2000), A/RES/56/89 (2001), A/RES/56/217 (2001), A/RES/57/28 (2002), A/RES/

57/155 (2002), A/RES/58/122 (2003), A/RES/59/211 (2004), A/RES/60/123 (2005), A/RES/61/

133 (2006), A/RES/62/95 (2007), A/RES/63/138 (2008), A/RES/64/77 (2009), A/RES/65/132

(2010), A/RES/66/117 (2011), A/RES/67/85 (2012).
11 See e.g. S/RES/1296 (2000), S/RES/1265 (1999), S/RES/1502 (2003); S/RES/1674 (2006),

S/RES/1894 (2009).
12 A/RES/49/59, 9 Dec. 1994. Convention entered into force on 15 Jan. 1999. As to the circum-

stances surrounding the work towards the Convention.
13 Article 7.
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associated personnel are captured or detained in the course of the performance of

their duties and their identification has been established, they may not be subjected

to interrogation and they are to be promptly released and returned to United Nations

or other appropriate authorities, and until the time of their release, are to be treated

in accordance with universally recognized standards of human rights and the

principles and spirit of the Geneva Conventions of 1949.14 However, the core

regulations of the Convention serve to criminalize certain offences targeted at the

personnel protected under the Convention15 and to determine how the perpetrators

of such offences are to be handled, including international cooperation in bringing

them to justice.16

From the moment of commencement of negotiations of the Convention, the most

problematic issue was the scope of the application of the Convention. The deter-

mination of that scope in turn required agreement as to, firstly, the definition of

protected personnel, and secondly, of the type of operations to which the Conven-

tion was to apply. The only classes of persons protected under the Convention are

“United Nations personnel” and “Associated Personnel.”17 Under the definition

adopted in the Convention, UN personnel means:

(i) Persons engaged or deployed by the Secretary-General of the United Nations

as members of the military, police or civilian components of a United Nations

operation;

(ii) Other officials and experts on mission of the United Nations or its specialized

agencies or the International Atomic Energy Agency who are present in an

official capacity in the area where a United Nations operation is being

conducted.

For example, representatives of UNOCHA or UNHCR, if they are present in an

official capacity in the area where a United Nations operation is being conducted,

fall into the category of UN personnel. The need to extend to UN employees the

same protection that is granted to peacekeepers was quite clear. Employees of

various UN agencies are involved in peacebuilding operations as well as humani-

tarian assistance within peace missions, and when they work in the area where the

operation is conducted, they face the same risks as the blue helmets.

Controversies arose however with regard to the category of “Associated Person-

nel”. Certain states were unwilling to define the category in broad terms, mainly due

to their distrust of NGOs and their unwillingness to bear the responsibility for

ensuring their protection. Ultimately the definition reads as follows:

(i) Persons assigned by a Government or an intergovernmental organization with

the agreement of the competent organ of the United Nations;

14 Article 8.
15 Article 9.
16 Articles 10–18.
17 Article 1.
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(ii) Persons engaged by the Secretary-General of the United Nations or by a

specialized agency or by the International Atomic Energy Agency;

(iii) Persons deployed by a humanitarian non-governmental organization or

agency under an agreement with the Secretary-General of the United Nations

or with a specialized agency or with the International Atomic Energy Agency

to carry out activities in support of the fulfilment of the mandate of a United

Nations operation.

For the purposes of this paper, the third sub-category above is of particular

interest. Protection under the Convention does not apply to all humanitarian

workers; it only applies to those who work for organizations who have an agree-

ment with the Secretary-General of the United Nations, a specialized agency, or the

IAEA. Moreover, these workers are only protected when they carry out activities in

support of the fulfilment of the mandate of a UN operation.

It is rather difficult to determine whether there is a formal connection between

the United Nations and a given organization. The Convention does not require the

United Nations to control the organization (different opinion: Bloom 1995, p. 624).

In order for the Convention to apply, it is sufficient to demonstrate (as emphasized

by the Secretary-General) “any contractual link or a treaty arrangement institution-

alizing the cooperation between the United Nations and a non-governmental orga-

nization in support of a United Nations operation or in the implementation of its

mandate.”18 The practice of the United Nations so far indicates that two types of

agreements have been prevalent: “partnership agreements” between UNHCR,

UNDP, UNICEF, WFP or other UN bodies executing humanitarian programmes

and non-governmental organizations whose role consists in the implementation of

specific projects, and “security agreements” between the Office of the United

Nations Security Coordinator and non-governmental organizations participating

in the implementation of assistance activities of the UN (Engdahl 2002, pp. 223–

224).19 However, it is the position of the sub-contractors of the organizations that

have formal ties to the UN that makes the solution problematic. Local workers of

local NGOs that may lack a formal agreement with the UN are more vulnerable to

attacks, yet beyond the scope of protection offered by the Convention. It is hardly

an acceptable situation (Ecroth 2010, p. 19).

Further limitations of the applicability of the Convention are connected to the

types of operations listed by the Convention. An operation must meet three require-

ments conjunctively. Firstly, it must be established by the competent organ of the

United Nations in accordance with the Charter of the United Nations. Secondly, it

must be conducted under United Nations authority and control. There is no stipu-

lation as to the degree of UN control required, i.e. whether the duty to report on the

proceedings is sufficient, or whether the UN must have full control of the operation

(not only overall political control but also command in the field). The issue is

18 A/55/637 (2002), para. 15.
19 Ibidem.
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crucial in that experts disagree whether, in the light of these questions, operations

authorized by the Security Council but conducted by a given state or a coalition of

states fall under the Convention’s definition (Cf. Christianebo Urloyannis-Vrailas

2005, pp. 566–567 with Commentary of Mahnoush Aransjani, available on http://

untreaty.un.org/cod/avl/ha/csunap/csunap.html). It must be noted that the Security

Council increasingly often encourages regional organizations to conduct specific

operations when it finds itself unable to muster sufficient resources on tight dead-

lines. This efficiency issue on the part of the Security Council should not deprive

the forces that are acting on the Security Council’s recommendation of the protec-

tion under the special regime, be it as UN personnel or as associated personnel.

Thirdly, the operation must be either established for the purpose of maintaining

or restoring international peace and security, or it should be declared by the

Security Council or the General Assembly for the purposes of the Convention

that there exists an exceptional risk to the safety of the personnel participating in

the operation. Application of the Convention has been excluded with regard to

operations “authorized by the Security Council as an enforcement action under

Chapter VII of the Charter of the United Nations in which any of the personnel are

engaged as combatants against organized armed forces and to which the law of

international armed conflict applies.” This is a very strict limitation. It is under-

standable why members of UN enforcement missions engaged in combat actions

may not be granted immunity against attacks from the opponent (Bouvier 1995;

Engdahl 2002, p. 233).20 Yet it is hard to grasp why civilian workers offering

humanitarian aid should lose protection just because one component of the mission

involves participation in hostilities (cf. Christianebo Urloyannis-Vrailas 2005,

p. 568). Furthermore, it is extremely difficult to determine whether an operation

has an exclusively peacekeeping character, whether its character is exclusively

peace-enforcement, of whether it is mixed. These terms lack definitions, and the

Security Council rarely offers this type of information about the missions it

authorizes (Bloom 1995, p. 625). It appears therefore that in the absence of a formal

determination of a given operation by the Security Council as falling into the

category of enforcement, the operation is within the scope of application of the

Convention. Regrettably, the states have decided not to extend the protection under

the Convention to humanitarian operations (not to be mistaken with humanitarian

interventions), despite proposals to this effect.

The Convention applies automatically only with regard to operations authorized

by the Security Council (which by definition is responsible for the maintenance of

peace and security, and thus there is little need to rely on the legal basis of the

resolution in Chapter VII or VI of the UN Charter) or by the General Assembly

acting pursuant to the resolution Uniting for Peace.21 In any other case, a declara-

tion regarding an exceptional risk (a triggering declaration) is required (Llewellyn

20 Experts point out that the purpose of this reservation was to preclude the application of the

Convention in situations in which international humanitarian law applies.
21 A/RES/377 (V) (1950).
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2006, p. 719), which has proved to be most challenging. Firstly, there are no clear

criteria for assessing that risk. Furthermore, declarations of this nature are consid-

ered political, and thus there is reluctance amongst the members of the United

Nations to issue them. This continues to mean that members of a whole range of

United Nations operations remain beyond the protection of the Convention. The

Secretary-General argued that it was necessary to adopt a protocol to the Conven-

tion, and by means of that protocol to extend protection to all humanitarian

organizations, regardless of their affiliation with the UN, and to all UN operations,

regardless of whether the declaration on exceptional risk with regard to their

personnel has been passed.22 His appeal was effective. On 8 December 2005, the

General Assembly adopted an optional protocol, which—regrettably, only to a

limited degree—extends the scope of protection under the Convention.23 The

application of the Convention under the protocol is only extended to UN operations

established for the purposes of:

(a) Delivering humanitarian, political or development assistance in

peacebuilding, or

(b) Delivering emergency humanitarian assistance.

However, a restriction stipulates that the provisions of the protocol do not allow

the application of the Convention to any permanent United Nations office,

established under an agreement with the United Nations. Not all humanitarian

workers are under the protection either, because the requirement of formal connec-

tion between the organization and the UN is still in force. Further doubts may arise

out of the wording “emergency humanitarian assistance”: all humanitarian assis-

tance is of an emergency nature as it is one of the criteria that distinguish it from

development assistance. Another controversial point is that the protocol allows a

host state to make a declaration to the Secretary-General of the United Nations that

it is not going to apply the provisions of the protocol with respect to an operation

whose purpose is delivering emergency humanitarian assistance and which is

conducted for the sole purpose of responding to a natural disaster. Such a declara-

tion must be made prior to the deployment of the operation. This opt-out clause was

implemented at the request of China and other developing countries, because they

argued that in a situation of a natural disaster there is no risk to the life of helpers, as

opposed to a peacebuilding operation. The option of making such a declaration is

somewhat surprising. The role of it is either to reinforce the obvious principle of no

responsibility of a state in the case of force majeure, if due diligence was observed
(which would make it superfluous, but that is frequent in international law), or to

offer the state full freedom with regard to the safety of humanitarian workers, which

would constitute a complete departure from the general principles of human rights

22 See A/55/637, S/1999/957 (1999), A/54/619, S/1999/957 (1999). See also World Summit

Outcome 2005, A/RES/60/1, para. 167.
23 Protocol (A/RES/60/42, 2005) entered into force on 19 Aug. 2010. There are 28 states parties to

the Protocol (as of 31 May 2013).
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protection. Nonetheless, the wording “for the sole purpose” may support the

argumentation that in the cases where both humanitarian and development aid is

offered (and it is very difficult to draw a sharp line between the two), the state may

not opt out of the applying the Convention.

12.3.2 In Times of Armed Conflict

In times of armed conflict, humanitarian workers continue to be protected by the

above-mentioned human rights documents and the special regime of the

CSUNAP.24 However, further protection under provisions of international human-

itarian law (IHL) also comes into play. These provisions differentiate between

international and non-international conflicts, and between various categories of

persons offering aid.

In situations of international conflicts, apart from customary law (Henckaerts

and Doswald-Beck 2005, pp. 3 ff.),25 the following regulations apply: the four

Geneva Conventions of 1949 for the protection of war victims (GC)26 and the first

Additional Protocol of 1977 (AP I).27 These legal acts define the category of relief

(humanitarian) action, understood as providing food and medical supplies, clothing,

bedding, means of shelter or other supplies essential to the survival of the civilian

population of a territory under the control of a party to a conflict and objects

necessary for religious worship.28 Relief action may be targeted only at protected

persons (civilians, but also the sick and wounded, the shipwrecked, prisoners of

war) (Stoffels 2004, p. 516)29 and must be conducted in accordance with the

following principles. Firstly, it must be humanitarian, i.e. aimed at bringing relief

to victims (Pillod et al. 1987, p. 817). There is no differentiation between human-

itarian assistance and development assistance in IHL but specific provisions clearly

specify that the aid in question must be of a short-term nature and intended to

provide emergency relief (Mikos-Skuza 2013, pp. 235 ff.). Thus an organization

that implements developmental programmes, e.g. road or school construction, may

not obtain consent to operate in the state where aid is being provided, its workers

will not be treated as relief staff, and protection awarded to relief personnel will not

be extended to them.

24However, the IDRL Guidelines will not apply: the option of their applicability in situations of

armed conflict has been barred in advance. See note 7.
25 See List of Customary Rules of International Humanitarian Law based on the International

Committee of the Red Cross study on customary international humanitarian law (CIHL).
26 UNTS, vol. 1975, pp. 31 ff.
27 UNTS, vol. 1125, pp. 3 ff.
28 Article 69, para. 1 and Article 70, para. 1 AP I.
29 See e.g. Article 9 of the GC I, GC II, GC III, Article 10 GC IV.
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Secondly, relief action must be impartial in character and conducted without any

adverse distinction. As noted in the ICRC Commentary of 1987, “[t]he ‘impartial’
character of the action may be assumed on the basis of fulfilling the obligation (. . .)
to conduct the action ‘without any adverse distinction’” (Pillod et al. 1987, p. 818).
Aid must be provided to the persons who are suffering, and the decision concerning

whom to serve first should be based on purely objective criteria, expressed in terms

of the needs of the intended recipients of the aid. As the ICRC Commentary points

out, “the principle of non-discrimination removes objective distinctions between

individuals, while impartiality removes the subjective distinctions.”30

Thirdly, relief actions must be undertaken subject to the agreement of the parties

concerned in such relief actions. While the state is essentially obliged to allow relief

aid if it is unable to satisfy the basic needs of its population, the aid organizations

must nonetheless obtain permission to conduct operations. It is not a requirement

under IHL that the entities conduction relief operations must be independent or

neutral (Durham and Wynn-Pope 2011, pp. 330–331). Naturally, maintaining an

independent or neutral position facilitates access to the victims, but it is a prereq-

uisite neither of the ability to offer and conduct relief action, nor of protection

granted to relief personnel. What is more, even if the principles of humanitarianism,

impartiality and consent of parties, clearly specified in IHL, are not observed, the

persons engaged in relief action do not forfeit the general protection granted to them

as civilians, as long as they do not take part in hostilities (Cottier 1999, p. 333).

Relief action typically also involves health care and religious assistance, but IHL

treats this type of aid as a separate category, and consequently, more specific

provisions (discussed in more detail below) apply to medical and religious person-

nel than to relief staff.

Health care must be provided without discrimination or adverse distinction.31

Offering medical aid (in line with regulations on relief aid) is not to be considered

as interference in the conflict,32 and thus clearly cannot be perceived as taking part

in hostilities. Importantly, the fact that personnel of the medical unit can be

equipped with light individual weapons for their own defence, or for that of the

wounded and sick in their charge, may not be considered harmful to an enemy

state.33 Given the above, it must be concluded—in light of the fact that personnel of

the medical units may carry light weapons—that they may also definitely use means

of protection such as bullet-proof vests or armoured vehicles (ICRC 1998). The first

Additional Protocol of 1977 notes that a unit can be guarded by a picket or by

sentries or by an escort, and the fact that small arms and ammunition taken from the

wounded and sick and not yet handed to the proper service are found in the units,

cannot be considered as an act harmful to the enemy.34 A unit may not be deprived

30 Ibidem.
31 See e.g. Article 12 GC I.
32 Article 27 GC I.
33 Article 13 AP I.
34 Article 13, para. 2 AP I.
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of protection solely due to the fact that members of the armed forces or other

combatants are in the unit for medical reasons. Even if the personnel engage in

actions beyond their humanitarian function which are in fact harmful to the enemy,

protection may cease only after a warning has been given, setting (when appropri-

ate) a reasonable time-limit, and after such warning has remained unheeded.35

Under no circumstances may a person carrying out medical activities compatible

with medical ethics be punished for such activities, even if those who benefited

from those actions were on the adverse side.36

IHL contains no explicit principles that should be observed in offering religious

and spiritual assistance (and it is actually difficult even to apply to such assistance the

same terminology as to other types of aid). What are the methods of effective

verification of whether religious personnel offers assistance without any adverse

distinction and impartially, solely for the purpose of providing relief to the victims

and being guided only by their needs, without investigating the principles of a specific

religion? However, the provisions that require religious personnel to be assigned to

either armed forces, medical units, or civil defence organizations indirectly points to

the conclusion that also in the case of religious assistance it is necessary to obtain

prior permission of the state in whose territory the aid is to be provided.

Under IHL, the following categories can be distinguished among those offering

humanitarian assistance (i.e. among the personnel offering health care and spiritual

aid, as well as the more broadly understood relief aid):

• medical personnel (proper medical personnel and administrative personnel);

• auxiliary personnel;

• hospital ship personnel;

• medical aircraft crew (and crews of other medical transport);

• religious personnel;

• other relief personnel (including of the International Committee of the Red

Cross, national Red Cross societies and other humanitarian or voluntary aid

organizations).

The category of medical personnel includes primarily the so-called proper

medical personnel exclusively engaged, either on a permanent or a temporary

basis, in search for, the collection, transport, or treatment of the wounded and

sick, including first-aid treatment, or in the prevention of disease (e.g. doctors,

surgeons, dentists, chemists, orderlies, nurses, stretcher-bearers, etc., who give

direct care to the wounded and sick).37 The category of medical personnel also

includes staff exclusively engaged in the administration of medical units and

establishments, i.e. the so-called administrative staff (e.g. office staff, ambulance

drivers, cooks, cleaners).38 The status of medical personnel, and thus the protection

35Article 13, para. 1 AP I.
36 Article 16 and 17 AP I. See also Rule 26 CIHL.
37 Article 24 GC I and Article 8 (c) AP I.
38 Ibidem.
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granted thereto, may also apply to the staff of national Red Cross societies and that

of any other voluntary aid societies, provided that they are duly recognized and

authorized by their governments, and their staff are subject to military laws and

regulations.39 Similarly, the status may be granted to medical personnel made

available to a party to the conflict for humanitarian purposes by any other state

which is not a party to the conflict, as well as a recognized society of neutral or any

other country which is not a party to the conflict (on the condition that it obtains the

consent of its own government and the authorisation of the party to the conflict

concerned) and permanent medical personnel of an impartial humanitarian organi-

zation.40 The adversary state is to be notified about this consent by neutral govern-

ment and the adverse party before making any use of this medical staff. The medical

staff are to be “respected and protected in all circumstances.”41 This means firstly,

that they should be spared and not attacked, so attempts upon their lives, or violence

to their persons, are be strictly prohibited, and secondly, that the parties should take

all feasible measures in order to ensure their protection, e.g. by means of properly

training their armed forces and not conducting armed operations in the immediate

vicinity of protected personnel.

Within the group of personnel providing health care, IHL recognizes a separate

category of auxiliary personnel, i.e. members of the armed forces specially trained

for employment as hospital orderlies, nurses or auxiliary stretcher-bearers in the

search for or the collection, transport or treatment of the wounded and sick.42 There

is however a significant difference in the scope of protection granted to medical and

auxiliary personnel. While medical personnel are to be respected and protected

always and everywhere, auxiliary personnel are only protected if they are carrying

out medical duties at the time when they come into contact with the enemy or fall

into their hands. Moreover, if medical personnel fall into the hands of an adverse

party, they “shall be retained only in so far as the state of health and the number of

prisoners of war require.”43 If there is no such need, they should be released

immediately. Medical personnel of neutral governments (and of other states not

party to the conflict, or of aid society of such states, or of humanitarian organizations)

may not be detained.44 Medical personnel are not to be deemed prisoners of war

but are granted the entirety of rights vested in prisoners of war, and—importantly—

do not have to perform any work outside their medical duties. On the other hand, when

auxiliary personnel fall into the hands of the enemy, they obtain the status of prisoners

of war but should be employed in their medical duties in so far as the need arises.45

39 Article 26 GC I.
40 Article 27 GC I and Article 9, para. 2 AP I.
41 Article 24 GC I. See also Rule 25 CIHL.
42 Article 25 GC I.
43 Article 28 GC I.
44 Article 32 GC I.
45 Article 29 GC I.
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With regard to medical and hospital personnel of hospital ships and their

crews,46 IHL stipulates that they should be respected and protected, and that they

may not be captured during the time they are in the service of the hospital ship.47

The stipulation pertains also to the period when the ship has not yet accepted the

wounded aboard, as well as the period when they leave the ship to go onshore, albeit

only temporarily (Pictet 1960, p. 204). With regard to medical personnel serving

not on a hospital ship, but on a navy or merchant vessel, if such personnel fall into

the hands of enemy, they do not obtain the status of prisoners of war, but are to be

respected and protected. They may continue to carry out their duties as long as this

is necessary for the care of wounded and sick, but as soon as the need dissipates,

they should be released. This principle only applies to medical and hospital

personnel assigned to the medical care of the wounded, sick and shipwrecked,

and not to the entire crew of the ship, as is the case with hospital ships.

Additional Protocol I of 1977 expanded the protection to cover also civilian

medical personnel.48 Previously, the Fourth Geneva Convention of 1949 ensured

respect and protection for hospital staff (meaning persons regularly and solely

engaged in the operation and administration of civilian hospitals, including the

personnel engaged in search for, removal and transporting of and caring for

wounded and sick civilians, the infirm and maternity cases).49 Interestingly, civilian

population which is entitled on their own initiative to collect and care for the

wounded, sick and shipwrecked50 cannot be considered civilian medical personnel

(Kleffner 2008, p. 345), and IHL only guarantees them protection if the parties to

the conflict appealed to the civilian population to collect and care for the wounded.

Thus for example the parties to a conflict should protect the civilian medical

personnel from the armed operations, e.g. refrain from conducting such operations

nearby, yet such a restriction is not necessary with regard to the civilian population

who “only” collect and care for the wounded.

Another separate category is that of medical aircraft, which is defined as

“aircraft exclusively employed for the removal of wounded, sick and shipwrecked

and for the transport of medical personnel and equipment.”51 This category of

personnel too should be respected, which means that they cannot be the object of

attack while flying at heights, at times and on routes specifically agreed upon

between the parties to the conflict, and they must be clearly marked. Importantly,

it is stipulated that they are to be respected, but not protected; it was decided that for

46 It is immaterial whether the ships are military hospital ships, National Red Cross hospital ships,

or ships of recognized relief societies or private persons of neutral countries, on condition that they

have placed themselves under the control of one of the parties to the conflict, with previous consent

of their own governments and with authorization of the party to the conflict concerned, Article 22–

25 GC II.
47 Article 36 GC II.
48 Article 15 AP I.
49 Article 20 GC IV.
50 Article 17 AP I.
51 Article 39 GC II.
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military reasons it is impracticable to accord protection to that group of personnel.

In the case of involuntarily landing, the crew of the aircraft become prisoners of

war. The status of the personnel of medical aircraft is therefore not similar to that of

personnel of hospital ships. Rather, they are treated in a manner similar to medical

transport personnel (as is the case with land medical mobile units). Such differen-

tiation in treatment is difficult to understand. Naturally, there is the argument of

military security and the risk that the crew of the aircraft might be engaged in

espionage. However, should that prove to be the case, their actions would go far

beyond medical duties, and would thus result in a loss of protection. The less benign

treatment, in comparison to crews of hospital ships, may also be the result of the

assumption that there are no typical medical aircraft. The assumption is incorrect,

considering for example rescue helicopters and other similar units. If a hospital ship

crew may not be detained while serving on a hospital ship, similar principles should

apply to a typical, purpose-specific medical aircraft—yet presently that is not

the case.

As far as religious personnel are concerned, this category includes military or

civilian persons who are exclusively (!) engaged in the work of their ministry and

are attached (temporarily or permanently) to the armed forces of a party to the

conflict, or to medical units or medical transports or to civil defence organizations

of a party to the conflict.52 They are to be respected and protected; with regard to

chaplains attached to the armed forces it is further stressed that they should be

protected in all circumstances.53 When religious personnel fall in enemy hands, the

applicable principles are the same as with regard to medical personnel. They are not

to be deemed prisoners of war, and should be retained only in so far as the spiritual

needs and the number of prisoners of war require.54

All the above-discussed categories of personnel must be identifiable.55 In this

context, it is noteworthy that the option of medical and religious personnel using the

distinctive emblem of the Red Cross or Red Crescent (and also Red Crystal) and the

protection it grants is available to workers of the ICRC or national Red Cross

societies and the medical service of armed forces. Other medical and religious

personnel may use it only with the consent of military authorities.56 Considering

that members of NGOs who are not covered by the protection of the emblem of the

Red Cross, Red Crescent or Red Crystal fall victim to attacks most frequently, it

appears advisable to encourage the above-mentioned authorities to approve to as

great an extent as possible the requests to use the emblem by a variety of organi-

zations who provide professional health care.

The Geneva Conventions make a reference to relief action, but in terms of

personnel of relief/humanitarian societies they only go so far as to guarantee that

52 Article 8 (d) AP I.
53 Article 24 GC I. See also Rule 27 CIHL.
54 Article 28 GC I.
55 Article 17, para. 2 AP I.
56 See e.g. Articles 38–44 GC I.
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the occupying power may not make any changes in the personnel or structure of

these societies that would affect their humanitarian activities, provided there is no

need for the occupying powers to implement temporary and exceptional measures

imposed for urgent reasons of security.57 Additional Protocol I provides a clear

definition of relief personnel and granted special protection thereto. Under the

Protocol’s definition, relief personnel consist of persons engaged in assistance

provided in relief action, in particular for the transportation and distribution of

relief consignments.58 Importantly, Additional Protocol I makes no distinction

between international and national workers. It does however read: “the participa-

tion of such personnel shall be subject to the approval of the Party in whose territory

they will carry out their duties.”59 Such personnel are to be respected and

protected,60 meaning not only that they are to be “spared, not attacked” (respect),

but also that others should “come to their defence, lend help and support” (Pillod

et al. 1987, p. 834). Under Additional Protocol I, relief personnel “shall not exceed

the terms of their mission” and “shall take account of the security requirements of

the Party in whose territory they are carrying out their duties.” Violating these

provisions does not automatically deprive the relief personnel of their protection,

but the mission of any of the personnel who do not respect themmay be terminated. 61

Naturally, civilians (including those who are involved in relief action) are protected

as such from the consequences of the war, and may not be attacked, as long as they

do not take part in hostilities.62

In conflicts of a non-international nature, Article 3 that is included in all Geneva

Conventions of 1949, as well as Additional Protocol II of 1977 are applied. Under

these regulations, also in the cases of non-international armed conflict medical and

religious personnel are to be respected and protected.63 The definition of such

personnel does not substantially differ from that adopted with reference to interna-

tional conflicts. It is clearly stipulated that the personnel may not be punished for

carrying out their duties and may only lose their protection in their capacity of

medical or religious personnel if they act beyond their humanitarian duties, and in

their capacity of civilians solely when they take directly part in hostilities (and

solely for the duration of doing so). In the context of non-international conflicts,

IHL makes no use of the terms ‘relief personnel’ or ‘humanitarian personnel’,
although it does use the notion of relief action. Characteristically, both the pro-

visions of common Article 3 and the provisions of Additional Protocol II are

57Article 63 GC IV.
58 Article 71, para. 1 AP I.
59 Article 71, para. 1 AP I. Compare also with Article 142 GC IV (duly accredited agents).
60 Article 71, para. 2 AP I. See also Rule 31 CIHL.
61 Article 71, para. 4 AP I.
62 However, it is important to note that protection under GC IV is not granted to every civilian, but

only to those caught up in occupied territory or those who found themselves in the territory of the

enemy. Geneva Conventions therefore give no protection to local (national) humanitarian workers.
63 Article 9 AP II.
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worded so as to only include the option of offering assistance by impartial human-

itarian body and relief societies, but not to include a reference to the need to provide

protection to relief personnel. The duty of protection nonetheless arises out of the

provisions allowing relief aid to be provided as well as from customary law.64 Last

but not least, relief personnel typically remain under protection simply as civilians.

Protection of humanitarian workers during an armed conflict is also reinforced

by the provisions of international criminal law. Beginning with the first attempts to

catalogue war crimes and the principles of responsibility for them, attacks against

humanitarian workers have been penalized: the category of war crimes has been

conceived as including attacks against protected persons, including civilians, and

destruction of relief ships, deliberate bombardment of hospitals, attack on and

destruction of hospital ships, and breach of other rules relating to the Red

Cross—all of these encompassing situations where typically humanitarian and

medical personnel would be present (Commission on the Responsibility of the

Authors of the War and on Enforcement of Penalties 1919, pp. 114–115).65 In the

Rome Statute of the International Criminal Court, acts against persons protected

under the provisions of the relevant Geneva Convention (i.e. also civilians and

medical personnel) are treated as war crimes,66 and so is intentionally directing

attacks against personnel using the distinctive emblems of the Geneva Conven-

tions67 and, in the case of an armed conflict not of an international character, acts

committed against persons taking no active part in the hostilities.68 Furthermore, it

must be stressed that the Rome Statute is the first document of this nature that

establishes a separate category of war crimes directed at workers engaged in

humanitarian assistance. Article 8(2)(b) and (e)(iii) defines it in the following

manner:

Intentionally directing attacks against personnel, installations, material, units or vehicles

involved in a humanitarian assistance or peacekeeping mission in accordance with the

Charter of the United Nations, as long as they are entitled to the protection given to civilians

or civilian objects under the international law of armed conflict.69

The wording was implemented under the influence of the Draft Code of Crimes

against Peace and Security of Mankind of 1996 (Article 19) and the United Nations

Convention on the Safety of United Nations and Associated Personnel of 1994

(Article 9) (Venturini 2001, p. 100 compare with Frank 2001, p. 145). However, the

64 Rule 31 CIHL which states: “Humanitarian relief personnel must be respected and protected

[IAC/NIAC]”.
65 Compare Article 6 International Military Tribunal Charter and articles 50/51/130/147 GC and

Article 85 AP I, and Rule 30 CIHL.
66 Article 8 (a) (i–iii) and (v–viii), Article 8 (b) (i) (iv) of the Rome Statute of the International

Criminal Court of 17 July 1998, UNTS, vol. 2187, pp. 3 ff.
67 Article 8 (b) (xxiv), ibidem.
68 Article 8 (c) (e).
69 See also S/Res/1502 (2003) in which SC reaffirmed that killing humanitarian aid workers is a

war crime.
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UN Convention contains significant restrictions with regard to the scope of protec-

tion, and these restrictions were to a large degree left out of the wording of the

Rome Statute. Protection is extended, apart from peacekeeping mission personnel,

to personnel involved in humanitarian assistance, regardless of whether the orga-

nization responsible for conducting the mission has a formal connection to the

United Nations. Interestingly, there have been suggestions to the effect that the

parallel character of the Rome Statute provisions with regard to the UN Convention

means that the restrictions of the UN Convention apply to this provision too (Bothe

2002, p. 411). This seems to be rather incorrect, given that the Statute neither makes

a reference to the Convention nor literally copies its wording.

The only restriction placed by the Rome Statute on the protection of humanitar-

ian workers is the stipulation that it applies to those who are protected as civilians.

The definition of war crimes thus excludes attacks against members of the armed

forces who are supplying or protecting the supply of humanitarian aid unless they

are a part of a peace mission (and therefore not participants of armed operations).

Under the above-discussed provisions of the Rome Statute, it is a war crime to

attack a humanitarian worker (although this term itself in not used in the Statute) if

that worker is actually engaged in offering humanitarian assistance, the conduct

took place in the context of and was associated with an armed conflict, and the

perpetrator was aware of factual circumstances that established the existence of an

armed conflict (Frank 2001).

Stating explicitly that attacks against persons providing humanitarian assistance

constitute war crimes may theoretically contribute to the prevention of such attacks,

and to have an educational effect, by means of signalling clearly that humanitarian

workers are protected, and may not be attacked. Furthermore, the introduction of

this provision will likely inspire states to expand national legislation to include

similar regulations (Burundi’s Law on Genocide, Crimes against Humanity and

War Crimes 2003). Yet the provision is essentially superfluous. Possibly a clear

indication that participants of peace operations, who are often members of armed

forces, may not be attacked, and attacks against them are considered war crimes,

may have been necessary due to doubts as to their status. However, civilian

humanitarian workers are undoubtedly protected as civilians, which qualifies any

attacks against them as war crimes. Michael Cottier goes so far as to point to the risk

inherent in specifying such crimes, namely that it may detract attention from the

general protection of civilians (Cottier 1999, p. 411).

Establishing a separate category of war crimes against humanitarian workers

would only be reasonable if such crimes were punishable more severely than crimes

against “regular” civilians. Ratio legis of such a solution would consist in that

killing a humanitarian worker, especially one that offers medical assistance, has

greater secondary effects in terms of general population safety (Durham andWynn-

pope 2011, p. 328). However, no stipulation to this effect is included in the

legislation, the above considerations should be treated as a suggestion de lege
ferenda, or a proposal with regard to sentencing. As of 13 January 2015, there are

no rulings of the International Criminal Court with regard to crimes against

humanitarian workers. A judgment in a relevant case could have enormous
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significance, if only by improving the precision of the definition of humanitarian

assistance. It must be noted here that provisions on war crimes in the form of attacks

against humanitarian workers pertain solely to situations occurring during an armed

conflict and in association with it. In the absence of armed conflict, crimes against

humanitarian workers are only subject to the Court’s jurisdiction if they qualify as

genocide (e.g. if humanitarian workers are killed for the purpose of deliberately

inflicting on a group conditions of life calculated to bring about its physical

destruction in whole or in part) or as a crime against humanity (which requires

demonstrating that the attacks were directed against civilian humanitarian workers

as a part of a widespread or systematic attack).

It is noteworthy in this context that at the 31st International Conference of the

Red Cross and Red Crescent, the Resolution 2: ‘4-Year Action Plan for the

Implementation of International Humanitarian Law was adopted, imposing on the

states the responsibility to

ensure that perpetrators of attacks against humanitarian personnel, including personnel

using the distinctive emblems in accordance with the Geneva Conventions and their

Additional Protocols, are held accountable, by encouraging disciplinary measures and

criminal prosecutions (ICRC 2011).

12.4 Response to Security Challenges

If the provisions of international law were observed, humanitarian institutions

would not need to invest their resources in ensuring the safety of their personnel.

It is for that reason that all efforts, both on a national and on an international scale,

geared towards improving the observance of the law, are an important contribution

to a better humanitarian space.

Nonetheless, risk remains inherent in offering humanitarian aid, which is why

humanitarian actors should always (and in particular in situations of armed conflict

or destabilization) evaluate that risk, and make a conscious decision as to whether

the results of the action they are planning are worth that level of risk. Risk

awareness, developed mainly through regular training, is of key importance for

all actions aimed at increasing the safety of providing humanitarian assistance.

In recent years, attempts have been made to propose rules and procedures that

lower the risk to an acceptable level, and to design the best possible response to

threats.

12.4.1 ICRC

The response of the International Committee of the Red Cross consist of four

elements: defining risk; prevention; reducing the risk; limiting the consequences

(Krähenbühl 2004a). In each specific case, the ICRC recommendation is to determine
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what kind of risk can be expected. Does it pertain to the personnel or to the goods

provided? What is the likelihood of it materializing? As prevention, humanitarian

personnel should make relevant key decisions, such as which transport route or time

of delivery to choose. Reducing risk is crucial. It is achieved mainly by means of

access to shelters, using security services, as well as observing ICRC’s principles

(pillars) of security policy for field operations. The personnel should always be ready

to limit the consequences of security incidents by having evacuation routes at the

ready, having options for communication open, having insurance, etc.

ICRC Director of Operations Pierre Krähenbühl has noted on numerous occa-

sions that for ICRC ‘security—long before it becomes an issue of technical or

physical protection—is a matter of acceptance, perception of the organization,

individual behaviour of delegates, the ability to listen and to communicate and

project a consistent and coherent image of the organization to all parties involved in

a conflict situation’ (Krähenbühl 2004b). This quote makes a reference to all seven

pillars of security policy: acceptance—ICRC’s mission in the field should be

accepted by the parties to the conflict, including non-state groups, as neutral,

impartial and independent, operating under the International Humanitarian Law

of Armed Conflicts; identification—the Red Cross emblem should be applied

correctly; information—field staff are responsible for regularly collecting informa-

tion on security conditions, sharing such information, and cooperating in that

respect with other organizations active in the area; security regulations drawn up

by individual delegations—each delegation is responsible for designing and observ-

ing procedures that fit with the local safety situation, and update them regularly (and

the head of the delegation is responsible for organizing briefings on the subject, and

ensuring that all personnel observe the procedures); personality—individual qualifi-

cations and predispositions of the personnel members to work under difficult condi-

tions, a sense of responsibility and solidarity towards the other team members impact

the safety of ICRC’s delegations; telecommunications—ensure efficient communi-

cation of incidents or degenerating security situation, and allows for faster help;

protective measures—many humanitarian workers die as a result of bombings or fire

exchange between parties to the conflict, which makes protective measures such as

shelters, security services and alarming systems so important (Roberts 2006; Dind

1998; Grombach-Wagner 2007; Bruger 2009; Hazan and Berger 2004).

12.4.2 UN

In response to the changing security conditions, and specifically in the aftermath of

the shocking attack against the UN headquarters in Baghdad in 2003, the UN

introduced a new global security policy (Bruderlein and Gassmann 2006). On

1 January 2005, the United Nations Department of Safety and Security (UNDSS)

was established for the purpose of engaging in broad-scale action to promote the

safety and security of the UN and its staff worldwide, including humanitarian

workers. In January 2006, the United Nations Field Security Handbook was
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adopted. It outlines system-wide arrangements for the protection of United Nations

personnel and property in the field (United Nations Field Security Handbook 2006);

its emphasis is on the primary responsibility of the host government for ensuring the

safety of the personnel employed by the UN, by the organizations of the United

Nations System, and by staff members.

The following persons are in charge of planning and implementing a safety and

security policy: the UNUnder-Secretary General for Safety and Security, Executive

Heads of Organisations, Headquarters of United Nations Agencies, Programs and

Funds, the Designated Officials in the field, the Chief Security Advisors (security

professionals), Area Security Coordinators, Wardens and Representatives of Orga-

nizations. Security Management Teams are made up of a Designated Official, the

head of each agency present at the duty station, and the Chief Security Advisor.

The UN distinguish between five phases of security: Precautionary—in the first

phase, the staff are warned of the impending danger and advised to remain cautious;

Restricted Movement—in the second phase, limited movement in the territory of

the host state is recommended; Relocation and Emergency Operations—the third

and fourth phase apply if the situation is significantly degenerating, and leads to

partial relocation of staff into a different region of the host state, or outside that state

(the first to be moved are the internationally-recruited staff members and/or their

spouses and eligible dependants); Emergency Operations—in the fifth and last

phase, all personnel are evacuated.

The next dimension of the UN security management system is the Minimum

Operating Security Standards (MOSS),70 a set of recommendations and instructions

aimed at lowering the risk for the UN personnel, and for the property and assets of

the organizations. The Standards refer e.g. to the equipment of staff, vehicles, and

UN offices. For instance, in the first phase, all international staff and the most

important national staff must be equipped with handheld radios; in the second

phase, all vehicles must be equipped with VHS radio, and in situations of increased

risk (phases 3–5), all vehicles should carry body armour. Each specific mission is

responsible for designing its own standards on the basis of the Minimum Operating

Security Standards, depending on the mission-specific conditions. Designing the

standards should be preceded by a Security Risk Assessment.

Personal responsibility and accountability are also assumed. Each worker is

expected to be familiar with the UN security management system, to observe safety

procedures e.g. while travelling, to take part in briefings on security-related issues,

to be properly equipped, and to not contribute to the risk with their own conduct.

Training in this respect is mandatory. The policy of the UN also provides for

entitlements and benefits in the case of death, injury, theft of property, evacuation,

post-traumatic stress disorder, etc.

The UN Office for the Coordination of Humanitarian Affairs (OCHA) is also

behind the creation of a number of manuals on the topic. To Stay and Deliver: Good

70 United Nations Security Coordinator (UNSECOORD),Minimum Operating Security Standards
(MOSS), Policy Document, 1 July 2004.
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Practice for Humanitarians in Complex Security Environments is a collection of

rules and good practice models of humanitarian organizations that have been

successful in providing humanitarian assistance despite high security risks

(OCHA 2011).71 The rationale behind the publication was to offer practical solu-

tions with regard to safe access to those in need of humanitarian assistance.

In line with the ICRC approach, acceptance is considered a priority. Humani-

tarian organizations should make all conceivable efforts, and engage in dialogue, in

order to be recognizable to, and accepted by, the local population and the parties to

the conflict. It is recommended that dialogue be fostered with ‘everyone with a

gun’, in particular representatives of the government, local authorities, and the

police, who all are able to have a positive impact on the security conditions. One of

the methods of ensuring acceptance among the local population is to employ local

workers, in agreement with the local communities.72 Equipment with laptop com-

puters and communication devices is also considered crucial as it makes it possible

to implement a remote management system.

However, a satisfactory level of acceptance is not always achievable, and

therefore protective measures and deterrent measures are also recommended. In

particular, development of ‘smart’ measures is advisable; such measures increase

the safety of personnel without placing unnecessary barriers between the personnel

and the local populations. It is important to avoid ‘bunkerisation’ as it has a

negative impact on mission image. In extreme situations, military protection is an

option: when the level of threat to life is very high and violence occurs not due to

political reasons but because of banditism, such a provider of protection is accept-

able and likely effective as a deterrent.

The manual was followed by another publication, Safety and security for
national humanitarian workers (Annex 1 to OCHA 2011).73 Despite the advances

in security risk management, it appeared that national workers receive less support

in terms of safety compared to international staff. Yet statistically, national workers

not only are the majority of the victims, but are also a strong majority of all workers,

and often work almost literally in the line of fire.74 More attacks per capita are

however directed against international workers, who make up over 10 % of all aid

workers.75

71 In 2010 an independent research team, led by Jan Egeland, conducted interviews with

255 humanitarian practitioners and policymakers, surveyed over 1,100 national staff members,

and carried out a desk-based review of organizational literature and case-based evidence.
72 Ibidem, p. 2.
73 The publication was based on anonymous surveys of national aid workers.
74 According to ICRC’s data concerning health-care workers, more than 80 % of the 900 or so

security incidents recorded in 22 countries affected local health-care professionals, ICRC, Violent

Incidents Affecting Health Care—January to December 2012, 15 May 2013, www.icrc.org/eng/

resources/documents/report/2013-05-15-health-care-in-danger-incident-report.htm, accessed

1 September 2014.
75 Ibidem, p. 3; see also: Cote d’Ivoire: Local UN Staff Easy Targets in the Crisis.’ IRIN,

UNOCHA, 24 January 2011.
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National workers should not be left alone; the organization that employs them is

responsible to offer them support with regard to security (Clause 2010; Finucane

2011). However, the report noted differences in the approach to staff safety e.g. in

terms of equipment and access to security trainings (Stoddard et al. 2006, p. 32).

The report recommends regular audits to eliminate the inequalities in treatment

of national staff with regard to training, equipment, insurance, and medical and

psychological care. It also proposes that national workers should be included to a

much greater extent in security risk management and security coordination,

exchange of information and analyses, and maintaining an open dialogue on the

risks and on the rules and procedures of offering humanitarian assistance. They also

should receive greater financial support (Fawcett and Tanner 2001).

12.4.3 EU: ECHO

The Humanitarian Aid Department of the European Commission (ECHO) provides

humanitarian assistance in cooperation with NGOs, UN agencies, international

organizations, ICRC, and IFRC. In the European Consensus on Humanitarian

Aid,76 adopted by the Council and the Representatives of the Governments of the

Member States meeting within the Council, the European Parliament and the

European Commission noted the negative impact of disrespect of international

law on the humanitarian space. Safety and security of humanitarian workers were

deemed ‘essential preconditions’ for offering humanitarian aid.

The following values were listed as the foundation of offering humanitarian

assistance: neutrality, impartiality, humanity, and independence.77 According to the

Consensus, “neutrality means that humanitarian aid must not favour any side in an

armed conflict or other dispute”, “impartiality denotes that humanitarian aid must

be provided solely on the basis of need, without discrimination”, and independence

is “the autonomy of humanitarian objectives from political, economic, military or

other objectives”.

The ECHO Generic Security Guide was published in 2004. It is a comprehensive

security manual for humanitarian organizations.78 Its self-professed purpose is to

offer humanitarian organizations assistance in security management. The Guide is a

collection of recommendations that may be valuable in drafting detailed context-

specific safety and security procedures. It was created in cooperation with a number

of humanitarian organizations and is therefore based on experiences in the field,

presented in a competent and detail-rich manner.

The ECHO Generic Security Guide is composed of 12 parts, with attachments

and checklists. It contains recommendations on how to prepare for field work in

76 In: The European Consensus on Humanitarian Aid - The humanitarian challenge, 2004.
77 Ibidem, p. 24.
78 ECHO Generic Security Guide for Humanitarian Organization, 2004.
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terms of security, as well as on security management in the field, prevention of and

reaction to security incidents, and on deciding on suspension, evacuation and

closing the programme. The Guide reflects a “technical approach to security.” It

is a source of information for teams on humanitarian missions, with advice on how

to behave under specific circumstances: how to organize a convoy, how to behave at

a checkpoint, how to avoid and prevent bribery and corruption, etc. It is also a

review of specific threats, such as land mines, bombs, terrorist attacks, chemical,

biological, and radiological attacks, kidnappings, earthquakes, etc. For each sce-

nario, there is a basic instruction on the steps to be taken.

The Guide too stresses the paramount importance of rigorous selection of highly

qualified staff members, as well as training, in terms of ensuring safe working

conditions.

12.4.4 NGOs: Towards Cooperation

NGOs tend to be aware of the risk in the field, and are often affected by security

incidents. Large and credible NGOs have in recent years developed their own rules

and procedures that adequately reflect the changes in the humanitarian space.

Smaller organizations, however, often have neither a sufficient awareness of the

risks nor the funds to invest in the safety and security of their humanitarian workers.

There have been initiatives aimed at improving cooperation among NGOs, with

the overall objective of more efficient supply of aid to those in need. InterAction, a

USA-based coalition of humanitarian organizations, has established a Security Unit

tasked with assisting organizations in preparing for work under difficult security

conditions. InterAction has developed its own Minimum Operating Security Stan-

dards and Security Standards for National Staff. It has a strong focus on training

with regard to security issues. In 1991, it also established the Security Advisory

Group (SAG) that has created guidelines on security risk assessment and security

risk management.79

The European Interagency Security Forum (EISF) was established in 2006. It is

a network of Security Focal Points that represents European NGOs with interna-

tional reach. The objective of EISF is to support NGOs in their risk management

and security management efforts, by means of providing information, facilitation of

dialogue, pursuing research, and organizing workshops.

Another example of cooperative work is the International NGO Safety and

Security Association (INSSA). The membership of INSSA includes security pro-

fessionals and not NGOs. The Association was established in 2010 on the initiative

79A special risk assessment model was developed, based on comparing the likelihood of a security

incident and the heaviness of its impact. The model helps identify the acceptable level of risk.

Security Risk Management, NGO Approach, InterAction Security Unit, http://www.eisf.eu/

resources/library/SRM.pdf, (4 June 2013).
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of the USAID’s Office of Foreign Disaster Assistance, with the objective of

creating a support platform for humanitarian workers with regard to safety and

security.

Safety and security of humanitarian workers is also at the heart of the cooper-

ation within the Inter-Agency Standing Committee (IASC), which was created as a

follow-up to the United Nations General Assembly Resolution 46/182 in 1992. The

IASC is made up of the organizations and agencies of the United Nations. Standing

invitations were granted also to the International Committee of the Red Cross, the

International Federation of Red Cross and Red Crescent Societies, the International

Organization for Migration, and NGOs of particular significance.

In 2004 the IASC established the Task Force on Collaborative Approaches to

Security under the auspices of which in 2006 Saving Lives Together - A Framework

for improving Security Arrangements among IGOs, NGOs and UN in the Field was

adopted (ICRC and IFRC decided not to take part in the initiative) (Paludan 2002).

The report was an updated and revised version of the Menu of Options for

UN/NGO/IGO Security Collaboration (MoO) adopted by the IASC in 2001. The

rationale behind Saving Lives Together (SLT) was to solidify the rules and pro-

cedures of cooperation between the UN and NGOs in order to improve staff safety

and security in the field. One of the dimensions of the arrangements was to ensure

cooperation in the area of collection, analysis, and dissemination of information.

Several attempts to evaluate the assumptions of SLT followed.80 Interesting

observations were contained in a report of the NGO Christian Aid, published in

2010. The purpose of the report was to check the real level of implementation of the

solutions proposed under SLT. The report demonstrated that only 30 % of the

respondents (NGOs workers81 in the field) were actually familiar with SLT. The

need to raise awareness of the cooperation framework, and to make cooperation

close, was observed primarily with regard to smaller, national organizations.

The report identified the following factors with a negative impact: limited

human and financial resources, deficient professionalism, poor information flow

(one-sided, from the UN to NGOs), and insufficient engagement of the UN in

consultations with NGOs. The report also noted that under conditions that are not

extremely difficult, NGOs are reluctant to share information in the belief that it

might have a negative impact on their image as independent and neutral organiza-

tions and consequently translate into difficulties in their access to populations. The

greater the security risks the better the cooperation between the UN and NGOs.

In recent years, reviews of the implementation of the SLT have been conducted

by means of research and debates. The most recent updated framework of collab-

oration was adopted in 2011. It outlines the following areas of cooperation:

80 SLT Survey Report, June 2009.
81 In the study underlying the report, 205 aid workers completed anonymous questionnaire surveys

in the period 1 July—31 August 2009. Out of the total number of questionnaires, 149 were filled in

by field-based staff. See: Saving Lives Together. A Review of Security Collaboration Between the
United Nations and Humanitarian Actors on the Ground, Christian Aid 2010.
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convening broad-based forums for field security collaboration and information

sharing; meeting common security-related needs and sharing resources, facilitating

inter-agency emergency telecommunications; collaborating and consulting on the

development and delivery of contextually based security training; identifying

minimum security standards and seeking adherence to Common Humanitarian

Ground Rules (CHGR).82

Inter-agency cooperation within the SLT framework was attempted in Afghan-

istan, Ethiopia, Darfur, Kenya/Somalia and Pakistan, but its scopes continues to be

limited.

In 2011, an NGO under the name of International NGO Safety Organisation

(INSO) was established. Its objective is to deliver safety and security services to

NGOs working in the field (International NGO Safety Organisation 2011).83 Upon

invitation, the organization appoints NGO Safety Offices (NSO) in high-risk states,

serving as cooperation hotspots for NGOs offering humanitarian assistance. The

task of the NSOs is to collect and distribute to NGOs information on security

situations, training, security meetings, civil/military cooperation and NGO-UN

liaison. INSO outposts operate in countries including Afghanistan, Kenya, Mali,

the DRC, and in Turkey (to support humanitarian organizations in Syria).

12.5 Concluding Remarks

The complex issues of safety and security of humanitarian aid workers far exceed

the modest concept of this paper and certainly requires further research and study.

Humanitarian space is crucial for effective delivery of humanitarian aid. Inter-

national law guarantees protection to persons engaged in humanitarian action. If the

provisions of international law were observed, the problem of shrinking humani-

tarian space would be non-existent. However, what requires further reflection is the

less advantageous legal status and actual situation of national workers, to whom

rights e.g. under CSUNAP do not apply on the same terms as they apply to

international workers. Most national workers also have no access to security

trainings and to equipment comparable to that of international staff. This issue

requires attention particularly in light of the tendency towards remote management,

i.e. management of the delivery of humanitarian aid from remote locations, with

minimal engagement of international workers.

82 CHGR seek to ensure that humanitarian assistance should not be instrumentalized by political or

military agendas. For further information, see: Saving Lives Together. A Framework for Improving
Security Arrangements among IGOs, NGOs and the UN in the Field, endorsed by the Inter-Agency
Security Committee in August 2011.
83 INSO was created by the staff of the Afghanistan NGO Safety Office with the support from

Welthungerhilfe, ECHO, Swiss Development Cooperation, the Norwegian Ministry of Foreign

Affairs, and the Norwegian Refugee Council.
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The recent years have seen an increase in risk awareness and in the engagement

of aid-providing institutions in ensuring safety and security of humanitarian

workers, with a characteristic boom in guidelines and security handbooks. Organi-

zations intensified their efforts towards improving personnel safety. The quality and

effectiveness of their attempts often were directly correlated with the funding

available for that purpose. The NGOs that are small and local tended to have the

most limited options in this regard.

Some differences have come to light in the approaches to protective measures

and deterrent measures, e.g. in terms of using security services or using weapons for

self-defence. Yet overall, the attempts of cooperation between humanitarian insti-

tutions by establishing coalitions and networks, by developing common standards,

and by making efforts to specialize in the safety and security of humanitarian

workers (e.g. the relatively new initiative of the International NGO Safety Organi-

sation), while not fully satisfactory, deserve a positive assessment.

The safety and security of humanitarian staff improve with every effort to

disseminate information on the idea as well as the rules and procedures of human-

itarian aid, the human rights in which the delivery of aid is rooted (rights-based

approach), international humanitarian law, and other standards discussed above.

These efforts should however be accompanied by a practice of bringing to criminal

justice the perpetrators of the crimes of which humanitarian aid workers are

victims. Positive changes could also result from specific condemnation of each

security incident intentionally directed against those who offer humanitarian aid, on

the part of local media, pundits, authorities, or religious leaders. It is necessary to

build the image of humanitarian assistance as universal, guided by the principles of

humanity, neutrality, independence, and impartiality. Contributing to this image is

a task for humanitarian organizations, states, the media, and also individuals, as

they all are able to influence the quality and the perception of humanitarian aid.
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Chapter 13

Media and Humanitarian Action

Markus Moke and Maria Rüther

13.1 Representation of Disasters in the Media

Whether a disaster is reported in the media and how this is done depends on several

criteria, which are rarely revealed to the recipients and especially the persons

involved in the disaster. Major disasters such as the tsunami in South East Asia in

2004, the Haiti earthquake of 2010 or the triple catastrophe1 in Japan in 2011 are

events that are picked up by the media worldwide and can create fear, compassion

and feelings of powerlessness in the recipient. The media bring images, as well as

emotions, to our living rooms. This is important for NGOs because of the power of

the media, where competing commercial companies are particularly prominent due

to circulation or audience.

13.2 The Agenda-Setting Function of the Media

Before a humanitarian catastrophe even reaches the public, various stakeholders

such as the media, organisations and politics have already exercised their influence

on the way in which this happens. The NGOs working in the emergency often

assume that the media has just as much of an interest in humanitarian crises as they

This article is a translation of an article published in the German Handbook on Humanitarian

Action: Moke/Rüther, Humanitäre Hilfe und Medien, in: Lieser/Dijkzeul (eds.), Handbuch

Humanitäre Hilfe, Springer Berlin Heidelberg, 2013.

1 Earthquake, tsunami and the Fukushima nuclear disaster.
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do. However, they often overestimate the work ethic of journalists in selecting the

topics independently (Cottle and Nolan 2009).

From a scientific perspective, the news factors set out in news research play a

crucial role. Schulz (1976) cites 18 different factors and makes it clear that the more

an event gains news value, the more these factors are able to come together

(Ruhrmann and Göbbel 2007).2 For example, the tsunami in South East Asia had

huge media attention because the priority factors such as proximity (holiday

destinations), identification (German tourists) and suddenness (real-time reports

at Christmas time) played a role. As practical experience with editorial offices

shows, an additional phenomenon called a topic hole sometimes occurs, whereby

journalists pick up on a less interesting topic when there would otherwise hardly be

any news to report there—for example the floods in Pakistan in 2010.3

Especially in traditional media—i.e. print and audio-visual media—an editor is

still a constant. They assume the role of gatekeeper4 in the creation of messages and

decide what ‘passes through’, in other words, what is published and what is not.

There are several factors here, such as the editorial organisation or professional

experience. In relation to humanitarian disaster reporting, what follows is the

journalistic duty to inform and the degree of personal emotional concern. NGOs

are dependent on the audience’s empathy with the report—they want to achieve one

of their objectives: to generate an altruistic impulse in the recipient and stimulate

their willingness to donate. The frequency, that is, how often an event has been

reported and through how many media channels, is also a factor.

Experience has shown that natural disasters tend to create a larger media event

than violent conflicts or prolonged emergencies. In the ‘best case’ all conditions are
met (large extent, sudden event, destruction, violence, personal reference). In

contrast, it is far more difficult to overcome the media barrier regarding

man-made disasters such as the civil war in Syria (since 2011). It is true that such

crises are widely reported; however the reports primarily cover political, ethnic and

religious conflict and much less about the need for humanitarian assistance.

2 Schulz had to split 18 news factors in six dimensions: The dimension “time” includes the timely

evolution of events (“time”) and the relationship to other events (“theming”). “Proximity” has

different forms (“spatial”, “political”, “cultural proximity”) and refers also to the feeling of

affectedness through the events with a (“relevance”). Under the dimension of “status” (“VIPs”

“personal influence”), the significance of the place (“regional”, “national centrism”) and the

participants of events are summarised. “Dynamics” includes special peculiarities in the end

(“surprise”) and content of events (“structure”). The dimension of “valence” recognises negative

(“conflict”, “crime”, “damage”) and positive event characteristics (“success”). “Identification”

includes reference to personal and social events (“personalisation”, “ethnocentrism”). An event

has a higher news value the more of the mentioned factors come together.
3 According to multiple experiences in the press office of Germany’s Relief Coalition.
4 The term “gatekeeper” is from the American social psychologist Kurt Lewin, who originally

studied decision-making regarding the use of food in families. David Manning White transferred

the approach in the 1950s to news value research. In contrast to research on the gatekeeper theory,

the news value theory does not deal with the properties of the journalists or the factors by the

organisation, but continues with the media content.
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News value also does not seem to be necessarily high when a large number of

people are starving, abused or killed in civil wars. The competition between items

of ‘suffering news’ is strong. In the 1990s, there was a much higher awareness of

the war in the Balkans than of the genocide in Rwanda. For example, in 2009, just

as many people died in Nigeria from HIV/AIDS as in the earthquake in Haiti in

2010 (CIA World Fact Book 2011). These figures are intended to illustrate pro-

portions, although disasters are not comparable in character (slow-onset disaster

versus sudden-onset disaster).

According to the evaluation by Aktion Deutschland Hilft over the course of

reporting on disasters, media interest in Germany within 3–4 weeks after an event

of great magnitude such as the earthquake in Haiti follows the same pattern:

(1) Initial event and the consequences for those affected; (2) Help and helpers:

Logistics and faces of aid, equipment, circumstances, experience reports before

departure, on-site and on return; (3) Donations from celebrities, actions of third

parties in favour of NGOs; (4) Donation phenomena: Tips for safe donations

(crooks and dangers), misuse, and later statistics of who donates most.5

Despite considerable efforts, humanitarian NGOs have failed to communicate

with the public about clichés regarding emergency clean-ups (allegedly required

donations of clothes or the idea that every donated Euro must be used locally for the

project) so that the coverage of a disaster relies on these stereotypes and real reasons

are not (and cannot be) illuminated. Further questioning of the causes at this point

could perhaps have provided a greater opportunity for maximum and improved

public perception. Since editors (as a rule) rarely have information from experts on

humanitarian assistance, their journalistic skills often lack what is necessary to

allow them to provide adequate facts.

The media’s portrayal of disasters and their consequences, among other things is

characterised in such a way that negative messages have a higher news value. This

means that the media spotlight is focused on reports that tend to be negative and

critical rather than reports of success from auxiliary activities. Positive news

encounters generate a lower resonance. The usual annual reports on disasters are

mainly interested in terms of the money that has already been spent. An effort from

organisations to make the ‘good deeds’ of the donor visible is seldom supported by

the media.

Economic aspects also play a role here. As a journalistic phrase of wisdom goes

“if it bleeds, it leads”: violent events cross media barriers rather than topics that do

not sell as well. In short, the media prefers to report loud disasters rather than

political crises whose backgrounds are rarely transparent to recipients. The ten-

dency to report mainly on conflicts means that crises and conflict reporting is the

norm for media consumers (Bratic and Schirch 2007).

5Media Impact Analysis Germany’s Relief Q3 2010.
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13.3 What Is Reported? The Construction of Reality

by the Media and Humanitarian Organisations

An immediate presence in the disaster area is of vital importance to humanitarian

NGOs. Whoever is on-site quicker gives the impression of effectiveness. The

visibility of one’s own brand ensures that donations flow to the ‘right’ account.
Munz (2007) has shown, however, that in the rarest of cases, disaster victims wait

helplessly for their ‘white’ saviour. This stereotype, however, fulfils an expectation
in recipients of reports on disasters, who want to identify with the helper. This in

turn carries the media further with their questions about the German workers’ bill.
With the dominance of Western media in global world news, reports are thus far

most often about disasters that are often adapted to the Western reader’s
expectations.

Extensively criticised imagery6 is still widely disseminated. Innocent victims are

usually children, women and old people, and help is given to them by ‘white
heroes’. Dramatisations range up to so-called hunger pornography.7 With these

measures, humanitarian NGOs often follow a predefined logic of the media, not

least in their imagery, in order to generate media attention. Phrases like ‘images of

destruction/neediness’, ‘images of assistance (from Germany. . .)’ and ‘resurgent/
self-concerned’ constitute a dramatic arc. A questionable tactic is the holding of

televised fundraising galas. They reduce complex situations to infotainment for-

mats. The view in the background is not questioned; it is one of a unique fate. In

many cases, media-initiated fundraising campaigns are the central theme of reports.

In this interplay of stakeholders, NGOs, the media and donors are trying to be

heard and be seen in this variety of global issues. The simplistic and alarmist

language of fundraising is in contrast to a (self-) critical information service from

humanitarian NGOs. Related to this is the accusation that the credibility of

reporting is diminishing (Moeller 1999). The loss of credibility is a threat to

media and humanitarian agencies. However, NGOs are striving to change that

and to place the potential and the strengths of people affected by disasters in their

imagery at the centre of what they present.

Studies at the Free University of Berlin on the 2004 tsunami, Hurricane Katrina

in 2005 and the earthquake in Pakistan in 2005, China in 2008 and Haiti in 2010

reveals evidence that when consumers have to put together a piece comprised of a

sequence of images, they follow the narrative logic of artistic disaster reports on

television or magazines such as “Stern” or “News Week” (Scholz 2012) and thus

internalise the imagery. A disaster for the spatially distant recipient ‘arrives’ and
motivates them to take action (donations), thus communication hurdles are

6 For example, as shown in the movie “White Charity” by Carolin Philipp and Timo Kiesel. It

analyses the methods of construction of blackness and whiteness in the image on the basis of

advertising billboards of large development organisations.
7 Portrayed children littered with emaciated bodies, bloated bellies and flies sitting on parched soil

should trigger donations by showing shock images.
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overcome and the media performs in an emergency. Only when the disaster

becomes a media event can it lead to successful donations. That “does not make

all recipients and helpers, however, those who help have accessed the media and

called in to do so” (Scholz 2012).

Disasters do not generate any donations without media coverage. Oversubscrip-

tion is not only operated by humanitarian NGOs, but is also of media interest due to

high ratings/requirements. These distortions (media bias) are thus supported by the

media and humanitarian NGOs. The latter therefore try to influence the gatekeeper

role of the journalist, in whose power it is to decide on the ‘victim-value’ of those
affected. According to Knaup (2000), what is missing is the media’s professional,
sober dealing with the interests of organisations who “exploit the media”.

The donor will have to make the effort, on this subject too, to distinguish between slinging

entertainment and factual information. The rules and laws of the media market are aimed at

selling the information to the widest possible clientele. This is a reality, with which both the

public and humanitarian agencies must learn to deal with, noted Munz (2007 p 137).

13.4 The Importance of the CNN Effect

When talking about the so-called ‘CNN effect’, this is taken to mean that the

media—especially when it is based on the eponymous U.S. television network—

not only sets the agenda for this or other humanitarian disasters with their coverage

of crises and armed conflicts, but also reinforces other media.

Conversely, it also means that humanitarian disasters that are not perceived in a

certain way by the media are not seen this way by the public either. This is

particularly evident in the media’s so-called ‘silence’ over secret or forgotten crises
such as the on-going needs of the population in the Central African Republic, on

which news is reported only in passing, if at all.

Apart from the direct assumed causality between news media reporting and the

perception of crises and disasters in the public, a thesis has been discussed as to

whether and to what extent the CNN effect could also influence the foreign policy

of a country’s economy (Robinson 2002). Moreover, the increasing media coverage

of crises and conflicts is leading to political action taking place in public. There is

public pressure to enforce justice and consequently more action by all stakeholders

is encouraged. This pressure is becoming greater than political office holders who

wish to be re-elected can ignore (Caritas international – Brennpunkte 2007).

However, it is not only foreign policy chiefs that are subject to operating within

media-friendly constraints. Even humanitarian organisations liaise with specific

media—especially mainstream media such as ‘CNN’ or ‘Der Spiegel’—in order to

have an impact on the public and to emphasise characteristics, events and issues in a

certain way so that they are picked up by other media. Thus, they act as an amplifier

for events.
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13.5 Power and Powerlessness of Humanitarian

Organisations: Influence on Reporting

When major natural disasters occur all main factors are usually present, especially

the innocent victims, and they become a media event. Creeping disasters (slow-

onset disasters) such as famine in East or West Africa in 2011 and 2012 are often

presented in the media as a result of drought or other natural events. However, they

are usually an expression of grievances caused by people, such as misguided

agricultural policies, civil wars, but also the interests of industrialised countries.

13.6 What Do Humanitarian Organisations Do to Attract

Media Attention?

On the one hand, humanitarian NGOs simplify crises and disasters in order to gain

media attention and raise funds for their work, and on the other hand, they also want

to lend the people affected by the disasters a voice. In their role as the early warner

voicing concern about impending disasters, humanitarian NGOs often feel that they

are not taken seriously enough by the media. This was shown during the hunger

crisis in West Africa in the first half of 2012 when NGOs wanted to avoid a situation

similar to the famine in East Africa in 2011. The efforts to bring the issue into the

media met with little success. NGOs that offered German journalists in early 2012

an opportunity to see the needs of the population in Niger or Mali in order to

demonstrate the urgency of early help were dismissed with answers such as: “We

have that on the agenda for June”, the predicted height of the crisis. The NGOs

failed to draw attention to the threat of a scenario in which there could be 18 million

people hungry. The dramatic images of hunger were missing.

To counteract the lack of interest in certain humanitarian crises and disasters, aid

organisations seek to draw the media’s attention to neglected crises. This happens at
symposia and with travelling journalists whereby only journalists with special

interests can be reached. The involvement of prominent supporters in political or

social arenas provides an opportunity, albeit limited, for issues to be highlighted

that would otherwise be unknown.

Humanitarian NGOs are, therefore, increasingly going in other directions. They

establish their own channels of information and communication strategies

(Dijkzeul and Moke 2005). They are employed at organisations as online journalists

who take care of versatile content creation, i.e. preparation of editorial content or

videos for the website. They also use YouTube to broadcast material, thereby

making the information they want to provide readily available.

Humanitarian NGOs might possibly be well positioned—if they act in accor-

dance with international, professional standards—to provide a high level of quality

as content suppliers (replacement reporters who produce stories, background

reports, (moving-) images, etc.) in a changing media world, where editorial offices
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have limited funds to afford dealing with a correspondent or sending an editor on

travels.

13.7 Is There a Dependent Relationship Between

Aid Organisations and the Media?

Humanitarian NGOs need the media to inform the public about their work and to

solicit donations for their activities. The media in turn needs NGOs to be able to

access information in areas in which they would have difficulty in accessing

themselves without the logistical support and the know-how that humanitarian

organisations can provide. In addition, NGOs provide media representatives with

background material and interview partners. The intertwining of the media and

NGOs is only partially visible to the media user. It can be argued that the organi-

sations finance part of the foreign reporting (the above mentioned trips for journal-

ists). Only large newsrooms under the pressure of competition from other media

companies can afford to send correspondents or editors at their own expense. This

may lead to conflicts of interest that affect objective reporting and leads to calls for

the critical role (independent of commercial or quote-driven interests) of the

reporter to be maintained (Knaup 2000).

By providing journalists an insight into their work, on the one hand, aid

organisations allow for greater transparency about their activities, and, on the

other hand, take a risk of exposing their work to false or tendentious reports. Aid

organisations do not fear the critical questions coming from the media, but the

widespread negative interpretations of their answers from the public. If the positive

image of NGOs is questioned by negative reports, this has a detrimental effect on

the acquisition of donations in other disasters. Thus, marketing studies have shown

that the extent of a disaster or the number of deaths is less crucial for the

mobilisation of donors than the media event itself (Royal 2005), in which either

positive or negative reports are made about organisations.

13.8 The New Media: Opportunities and Risks

McLuhan’s thesis that “the medium is the message” (McLuhan 1964) has all the

more relevance even today, as new media on the internet creates a global space to

which people have access around the clock; time zones and geographic distances

have become meaningless. People can take part or be informed at any time—even

during a disaster or in the midst of a political conflict. Local has gone global,

interactive and cross-border. These are tools of which humanitarian NGOs are

increasingly making use.
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13.9 Humanitarian and Social Networks

With the help of new media and social networks like Twitter, YouTube or

Facebook, information cannot only be found worldwide within a short time, but

can also make people pay attention to their humanitarian circumstances as well.

After the earthquake in Haiti in 2010, social media was used by survivors to tell

their story, which in turn influenced the coverage in traditional media (National

Consortium for the Study of Terrorism and Responses to Terrorism 2012). This

form of digital interaction of users and recipients in which information is collected

in different ways, processed and divided is given the term ‘crowd-sourcing’.
However, these forms of digital communication also involve the risk of spreading

false or inaccurate information—deliberately or inadvertently. A new platform that

attempts to minimise such risks is Ushahidi (Coyle and Meier 2009). Established by

Kenyan bloggers in 2007, users can use various services (including Facebook,

Twitter, SMS or blogs) to find information about humanitarian disasters or human

rights violations and make them known on this platform, ‘map’ them and recall

them. This information is always checked by a variety of other users for the

truthfulness of the published information. This is just one example of the opportu-

nities and risks of using new media as well as the ability to network people in

disaster situations (Nelson et al. 2010).

In addition to information from people in disaster-stricken areas, organisations

increasingly use new means of communication to communicate faster with their

donors. After the 2004 tsunami, mobile communications played a central role as a

fundraising tool. In Britain, for example, more than 700,000 people took part in a

joint campaign using all mobile phone companies and poured around £1.1 million

into the accounts of the British Disaster Emergency Committee (DEC) in just two

months (Coyle and Meier 2009).

In addition, new media through the internet enables humanitarian NGOs to

prepare background information on wider humanitarian disasters or to describe

their work in a more thematically profound way than is possible with traditional

media. Through the hyperlink structure, it is possible to provide unlimited space for

information in the form of text, pictures or footage.8 Moreover, humanitarian NGOs

also use social networks to get in contact with interested people in a crisis or

disaster more quickly and accurately, as well as with potential donors. Journalists

and humanitarian workers can also use social networks to report on humanitarian

work directly from conflict or disaster regions.

Not only NGOs, but also media companies recognise the opportunities of new

media and are increasingly offering online content. As the example of Spiegel

Online shows, these versions can in turn advance to key media on the internet, with

live tickers, background reports and photo galleries. These offers lead the recipient

to using both traditional media (television, print and radio) and online versions of

media content in parallel. Media users can further inform themselves on a report

8 Raw material for further use by the mass media.
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they saw on television or an article on humanitarian crises and disasters they read

and interactively exchange information and commentary, regardless of time and

place.

In addition to social networking and the exchange of new media, people can also

interact with life-saving functions. The United Nations (UN) and various interna-

tional aid organisations now use this to swiftly obtain information on acute crises

and disasters and to inform people quickly, for example, about where clean drinking

water can be found or where to find medical care stations (Nelson et al. 2010).

13.10 Testing the Veracity of Information

There is the question of the veracity and verifiability of the information distributed

by new media. Traditional media channels are hesitant about spreading news

through unsafe or non-verifiable sources, especially when they do not have their

own local journalists on site. Oriental expert Günter Meyer complained about

unsecured location information in regards to the political crisis in Syria 2011:

“I’ve never experienced such a form of disinformation. [. . .]. Lots of videos are

distributed, including completely the wrong information” (Meyer 2012). Even

Reuters news agency was tricked by forgery and sold a movie from Lebanon in

2008 as a news update from the Syrian crisis. “At RTL, people use their own

material or agency material. Our motto is: “Better safe than sorry”, says Peter

Klöppel, anchorman of the RTL’s main newscast (Klöppel 2012).

The review of sources is difficult, especially when reporting on war events.

There remains only the possibility of checking the veracity of the use of different

sources. One can just offer valuable support in a crisis or disaster area or local

media, insofar as they are on-site and thus able to report adequately. Nevertheless,

there is also the risk of local media, particularly those in political crises, delivering

instrumentalised news via those in power. In any case, questions must be asked

about the inspection of video material or sources from the internet: Who is the

author of the material? Has the source already made a public impact, and if so, was

it serious and trustworthy? When was the material created? Who is shown there?

What is talked about? Does the subject of the material fit with the context? ARD has

been maintaining a separate department for this type of processing since April

2011, which also includes local experts in assessment. But in the end, it is also a

reflection of reality that “some truth always dies at war.” (Ulrich Leidholdt,

correspondent of WDR 5, Wallrafplatz, 18 August 2012).
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13.11 Conclusion: Quality Journalism: A Serious Concern

of Editors and Aid Organisations

Aid organisations are increasingly trying to match media logic. This is reflected in

the fact that organisations answer more requests from media professionals now than

was the case a few years ago. Many NGOs acquire their own media and PR

departments with experts. Their communication strategies also aim to satisfy the

hunger for media news and mainstream demand: human interest stories are written

and their relief workers are trained as interview partners and shown how rapidly

statements can be taken out of context, misinterpreted and abused. This hurts the

cause, and leads to a loss of the NGO’s credibility. In addition, media training is

aimed to train workers in such a way that they look authentic and are able to report

briefly and precisely about their work in a disaster.

With all media products, however, the information must not lose its credibility.

Therefore, it must be equal to the value and quality of reporting from the media. The

disadvantage is when information is increasingly taken as if it were stated by the

media in the first instance (Schnedler 2006).

An important contribution to quality and credibility happens when local media

are better integrated in to the reporting of a disaster, and the training of local

capacity, as well as the support of democratic development, is increased.
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Chapter 14

Western Health Workers

in Humanitarian Aid

Magdalena Bjerneld

14.1 Background

During the last decades more international organisations have been established in

an attempt to support those in need of humanitarian assistance. Some of these big

actors were the UN organisations, the Red Cross movement, and the

Non-Governmental Organisations [NGOs], including Medicines sans Frontiers
[MSF]. International organisations send thousands of aid workers of different pro-

fessions to disaster areas. Different types of expertise are required for different

stages of disasters and for different aspects of the missions.

Aid workers are normally supposed to leave their ordinary work in their home

country at short notice and work for short periods, from some weeks to a year, partly

due to the difficult working conditions being hard. Despite this, many people

around the world are willing to help others during disasters (Hearns and Deeny

2007). Large recruiting organisations receive thousands of enquiries about job

opportunities in the humanitarian field every year. But there is considerable com-

petition for the most qualified and experienced aid workers (DeChaine 2002). One

increasingly important method for organisations to present themselves to a wide

audience and to attract new applicants is to use the World Wide Web [www] since

that is cheaper than advertisements in newspapers and reaches a wider audience.

The organisations use the World Wide Web for both presenting their mandate or

mission statement and for recruitment purposes (Gatewood et al. 1993).

An organisation’s image, including how it is presented online, is important for

applicants’ decision in making initial contact (Gatewood et al. 1993). As online

recruitment is a new phenomenon, little research exists in this field. However,

Cober et al. (2000) suggest a model for ideal online recruitment, and emphasise
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the importance of an attractive web page containing a structure with information

that is easy to understand and follow. In order to foster the interest of the reader,

some kind of a testimony is recommended, for example letters written by people

who are currently employed by the organisation, which is seen as a way to build a

relationship with the reader (Cober et al. 2000).

It is important for the organisations to find the ‘right’ people. Different strategies
have been tested in order to identify which people are most likely to be successful in

the field. More commonly, the focus is on criteria and characteristics of the people;

however, there is little research proving their value in humanitarian action. In time

of disasters, when time is short, some studies have indicated that priority is often

given to filling the post quickly rather than ensuring careful recruitment, including a

face-to-face interview (Macnair 1995; Simmonds et al. 1998).

Earlier research by Kealey (1996) identified the ideal expatriate as a so-called

“cross-cultural collaborator”. This person should ideally have three sets of skills:

adaptation skills [positive attitudes, flexibility, stress tolerance, patience, marital/

family stability, emotional maturity, and inner security], cross-cultural skills [realism,

tolerance, involvement in culture, political astuteness, and cultural sensitivity], and

partnership skills [openness to others, professional commitment, perseverance, ini-

tiative, relationship building, self-confidence, and problem-solving (Kealey 1996).

For expatriates working in humanitarian action, additional characteristics

include: having a sense of humour, ability to admit weaknesses, ability to share

emotions, being a team player, having good communication skills, leadership

abilities, abilities to motivate others and to stay calm under difficult circumstances,

and maturity. In addition, knowledge of more than one language has been identified

as important (McCall and Salama 1999). Important characteristics for an effective

team leader are flexibility and diplomacy, ability to build teams and capacity,

including the clarification of roles and responsibilities as well as being able to

coach first time aid workers, command respect, to communicate, and build bridges

between groups (Kealey 1990).

There are few studies focussing on aid workers’motivation to volunteer for work

in the international humanitarian sector. Research in United States during 1970s on

volunteers’ motives (Anderson and Moore 1978) and a follow-up during 1990s

(Liao-Troth and Dunn 1999) indicated that common motives included a desire to

help others, feeling useful and needed, becoming self-fulfilled, improving the

community, and personal development, showing that helping others ranked highest.

Most humanitarian organisations require previous field experience from people

going to the field. There is an assumption among NGOs that the people who will be

most competent are those who have at least one experience from the field. However,

the limited research on this question (Kealey 1990) does not reveal any relation

between earlier experience and effectiveness.

The methods of preparation for humanitarian work are diverse and not always

satisfactory (Macnair 1995; McCall and Salama 1999; ALNAP 2002). Some

organisations have unrealistic expectations of their volunteers and neglect to

provide adequate preparation and support. In the difficult situations humanitarian

workers often find themselves, preparatory training would have been extremely
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valuable (Hammock and Lautze 2000). Although some are sceptical about aca-

demic education and imply they are surrogates for more specific schooling (Mowafi

et al. 2007), there is a demand for high quality training, ideally standardised.

Standards in emergency management training should define the minimum qualifi-

cations of trainers, and provide guidelines for curriculum and content (Alexander

2003).

Many problems in the area of human resource management [HRM] in human-

itarian action are identified. In disasters, the recruitment officer is required at short

notice to find qualified persons willing to go to sometimes dangerous and insecure

locations (Taylor 1997). It is especially difficult to recruit for contracts that are

longer than 3 months, which is considered the minimum period to be effective

(Taylor 1997; Simmonds et al. 1998). The reasons for the difficulties in finding

personnel for these missions can either be that it is difficult for health professionals

to get leave from their permanent work or that the international assignments do not

assist their career in their home country. Therefore, many health professionals do

not want to risk their future for humanitarian works. In order to solve these

problems, some large organisations such as WHO and Oxfam have established

task forces of qualified persons who are able to go into the field with short notice.

However, this is an expensive solution, as the task force members must be paid,

even during the periods they are not on assignment (Taylor 1997; Bugnion 2002).

Another often discussed problem is the high turnover of personnel, meaning they

take part only in one mission (Richardson 2006; Loquericio et al. 2006). This is

costly for the organisation, as recruitment of a new delegate for ICRC in 2005 was

estimated to cost about £ 15.000, including advertisement, selection process,

medical checks, debriefing, travel expenses and other administrative procedures

(Loquericio et al. 2006). A variety of solutions to this problem has been proposed.

For example, training programmes with training grants between assignments to

keep volunteers updated, development of career plans, positions in headquarters

between posting overseas, and job rotation (Macnair 1995; McCall and Salama

1999; Simmonds et al. 1998; Taylor 1997). The need for a coordinated and

cooperative approach to training has been identified (McCall and Salama 1999;

Mowafi et al. 2007; Richardson 2006; Schaafstal et al. 2001), but is still not in

place.

Another problem is to find certain types of aid workers, especially those with

long professional experience, language skills, management skills, and earlier expe-

rience of disasters. A possible explanation is that these people are in the phase of

their life when they want to settle down with a more secure job in their home

country and with a family (Taylor 1997).

Security has become a serious issue, as relief volunteers have to work under

extreme circumstances and cope with cultural and climatic differences, sporadic or

non-existent electricity, water, and other basic services. Their work involves trying

to provide medical and public health assistance to a huge number of people who are

stressed due to flight, exhaustion, and privation, and they are subject to many

deaths. At the same time, they themselves are exposed to random and organised

violence (IHE 1992; Leaning 1999). Solutions that have been suggested include
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in-depth discussions of hypothetical field scenarios during briefings and training

sessions, more efforts to understand team dynamics, and support to relief workers in

the field (Salama 1999).

The evaluation of the international response to the Tsunami in South East Asia in

2004 showed that hundreds of unprepared volunteers called ‘well-wishers’, work-
ing for old and new organisations failed to do a good job. Problems identified

include aid workers with inappropriate experience from earlier disasters. Too many

were unprepared for the work and were unaware of existing standards and guide-

lines and did not behave in a culturally correct manner (UN 2005). Unfortunately,

one could see the same problems after the earthquake in Haiti (DARA International

2010).

The idea of making a personal contribution to help other people in the field of

humanitarian assistance may contrast with growing individualism in modern west-

ern societies. Nevertheless, the mass media, the music industry, and the interna-

tional aid community nurture the concept that it is important to ‘stand out’ and be

someone special, with the frequent use of terms such as ‘hero’.
A hero is a symbol that people have used for hundreds of years to summarise

what people are thinking. In the Greek mythology, a hero symbolised the two sides

of the human nature: the divorce and the conciliation. The hero was often a person

of lower class [or a higher class without knowing it]. He or she was tested for his/her

strength, fought against evil or temptations, but often lost and was killed. The

heroes were generous to their admirers, but merciless to their enemies (Cooper

1986; Nationalencyklopedin 1994). The values of a hero are fearless, applied,

instructed, tireless, and humble (Wellman 2004). Lanara (1981) describes heroism

as the ‘absolute good’—the highest manifest of humanity, being helpful, doing

extraordinary acts of bravery, and having high ideals.

Many improvements have been achieved in the humanitarian sector. However,

research on aid workers’ perception of their experiences in the humanitarian field is

sparse and has been carried out mainly with structured questionnaires (Simmonds

et al. 1998).

Due to limited research, organisations working in the humanitarian sector lack

much of the information required in order to develop better personnel policies and

programmes and to strengthen their operations in disasters. This research project

aimed to fill parts of this gap.

14.2 Aims and Objectives

The overall aim of this project was to investigate how humanitarian organisations

attract, recruit, and prepare expatriate health professionals for fieldwork, and how

these professionals are utilised, in order to identify possibilities for improvements.
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The specific objectives were as follows:

1) To describe how aid workers returning from humanitarian action missions

perceive their experiences in the field, and the preparation and support they

received in connection with the assignment.

2) To identify the main motivating factors and perceived problems and obstacles

for health professionals planning to volunteer for humanitarian action work.

3) To explore how humanitarian fieldwork is presented through letters written by

health professionals working for MSF, and published on MSF home pages to

attract new field staff. The objective was to look at both ‘what the letters said’
and ‘how they said it’.

4) To describe how recruitment officers in selected large humanitarian organisa-

tions perceive humanitarian aid work, how they recruit, prepare, and support

their staff in order to achieve high retention, and what concerns and recommen-

dations they have for future work.

14.3 Theoretical Framework

Many theories exist regarding human behaviour and needs and some have formed

the framework for this research project, particularly Herzberg’s theory on work

satisfaction (Herzberg et al. 1993), Maslow’s hierarchy of needs (Maslow 1970),

Organisational Socialisation (Flanagin and Waldeck 2004), and Learning Organi-

sations (Britton 2002; Senge 1990).

Herzberg et al. (1993) organised factors that affect how people feel about their

work into two primary groupings which were ‘satisfiers’ and ‘dissatisfiers’.
According to this theory, motivation, satisfaction, and long-term positive job

performance are determined by five factors, which he called ‘satisfiers’ and include
achievement, recognition, the work itself, responsibility, and advancement, all of

which relate directly to what people do in their jobs. Other factors, which Herzberg

called ‘dissatisfiers’ do not motivate or create satisfaction, but their absence can

lead to job dissatisfaction. These factors all relate to the situation in which work is

done and include policy, supervision, interpersonal relations, working conditions,

and salary (Herzberg et al. 1993; Gawel 1997).

Maslow (1970) proposed a different theory describing the role of work in

satisfying personal needs and proposed that human beings have similar needs

they try to satisfy, usually in the same order. According to the concept, people

must have one level of need satisfied to a substantial degree, before they will pursue

the next higher need (Heylighen 1992; Gawel 1997; Maslow 1970). The needs

described by Maslow can be shown as a pyramid. At the base are physiological

needs such as food, water, shelter, and sex. This is followed by safety, including

security and freedom from fear. The next tier involves social needs—loving, being

loved, feeling that one belongs, and not being lonely. Esteem, including self-

esteem, is yet higher and involves achievement, mastery, respect, and recognition.
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Self-actualisation, fulfilment of personal potential and the pursuit of inner talents, is

at the top of the pyramid.

In an analysis of Maslow’s work, Heylighen (1992) pointed out that people who
have met all the lower needs appear to have everything they need; they are secure,

have friends and families, are respected and enjoy high self-esteem. However, if

they have not achieved self-actualisation, they may feel that something is lacking. If

they experience life as boring and meaningless, they will look for ways to develop

their own capacities more fully (Heylighen 1992). A self-actualised person is

identified as eager to undergo new experiences, attracted towards the unknown,

and can see new things to appreciate in well-known situations. In relation to

problems, they are spontaneous and creative, but can have difficulties in making

decisions. Even so, they have ‘a well-developed system of personal values’ and are
open-minded and friendly, and they easily feel empathy.

Organisational socialisation is the process through which the individual learns

the values, accepted behaviour, and social knowledge within an organisation. The

aim is to reduce uncertainties about the organisation and the job, and to help

newcomers to build relationships and to feel part of the organisation (Flanagin

and Waldeck 2004).

The concept of ‘learning organisations’ is used in different kinds of organisa-

tions. Britton characterises a learning organisation as an organisation that recog-

nises the need for change, provides continuous learning opportunities for its

members, and explicitly uses learning to reach its goals. A learning organisation

links individual performance to organisational performance, encourages inquiry

and dialogue, making it safe for people to share openly and take risks, embraces

creative tension as a source of energy and renewal, and is continuously aware of and

interacts with its environment. Five forces in learning organisations should be

considered. These include: personal mastery, mental models, team learning; shared

vision; systems thinking (Senge 1990).

14.4 Material and Methods

The starting point for this research project was personal experience as a course

leader and teacher in preparatory courses for health professionals intending to do

humanitarian action work and the NOHA modules in Public health in humanitarian

action and Disaster management, respectively. The health professionals in these

courses often expressed unrealistic expectations of their future humanitarian work

and anticipated themselves as mainly performing medical tasks. They appeared

unaware that they may supervise and lead others and had difficulty comprehending

the complexity of the humanitarian context, including frustrations from

non-functioning infrastructure.

In response to these observations, four studies were initiated, with the intention

of identifying means for improvement.
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In the first study, 20 health professionals (15 women and 5 men) who had

returned from humanitarian action work during the last 12 months participated.

An interview guide covered the preparation they had received, their work, roles and

responsibilities, and how well they felt they had handled the situation, what

knowledge they lacked, and how the working conditions affected their perfor-

mance. Finally, they were asked what recommendations they would give to col-

leagues contemplating similar work.

In the second study, four focus group interviews with 19 Scandinavian health

professionals, who were planning to work in humanitarian action, were performed.

The interview guide covered motivation to work in humanitarian action abroad,

their expectations about themselves and the organisations recruiting them, and their

concerns about their assignments.

The results from the two first studies raised questions regarding applicants’
expectations about humanitarian work. In the third study we therefore explored

how organisations present themselves and attract potential workers to the field. In

total 137 letters written by health professional field workers for the websites of

MSF’s offices in six European countries (Belgium, Denmark, Norway, Sweden, the

Netherlands and the United Kingdom) that were published in August 2007 were

collected, together with 129 attached photos.

As a complement to the earlier studies, in the fourth study, recruitment officers in

seven large humanitarian organisations, including the World Health Organisation/

Health Action in Crisis [WHO/HAC], ICRC, International Federation of the Red

Cross and Red Crescent Societies [IFRC]; the Swedish Red Cross; MSF in Sweden

and the Netherlands; and the Swedish Lutheran church were interviewed in order to

determine their opinions and concerns around the recruitment process in humanitarian

action. An interview guide covered the portrayed images of humanitarian work, the

standard recruitment procedures, concerns, trends, and implications for future work.

In the analysis of the four studies qualitative content analysis, photo analysis,

and discourse analysis were used.

14.4.1 Qualitative Content Analysis

In the four studies conventional qualitative content analysis was used, which is

appropriate when theory and research literature on the phenomenon is limited

(Hsieh and Shannon 2005).

The text was repeatedly read to obtain a holistic sense of the content and then

read sentence by sentence in order to identify codes reflecting the content. Similar

or linked codes were sorted into categories and similar categories into themes. A

second researcher performed parallel independent analysis of the material, and the

two groups of categories and themes were compared and modified after discussion.

Representative quotations were selected, and when necessary, translated from

Swedish into English (Hsieh and Shannon 2005; Granheim and Lundman 2004).
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The photographs attached to the selected letters in study three were numbered and

described in words, which were coded and grouped in categories and themes. The

result was interpreted both at the denotative level [identification of people, objects and

activities] and the connotative level [interpretation of the photograph, and identifica-

tion of message] (Peterson 1985). Finally, the photographs were compared to the

content of the text in the letters in order to check for conformability in messages.

14.4.2 Discourse Analysis

Discourse analysis aims to look at how texts are produced, their functions, and

possible contradictions in them. Discourse analysis focuses on words used in the

text, how the story is told, and what identities, activities, relationships, and shared

meanings are created (van Dijk 2008; Parker 2004). The model developed by

Fairclough (1995) was used in this work, and with this model, the representations

[things, places people, and events] the text included, and how identities and

relationships were constructed and determined. The discourse process [how the

text was produced] and the larger socio-cultural context were analysed.

14.4.3 Findings

The analysis of the four studies revealed certain themes related to the expectations and

experiences of the aid workers and recruitment officers and the policy of the organi-

sations. From the material five cross cutting themes were identified, which we name

motives and realities, images of field work, our basic needs, satisfiers, and dissatisfiers.

14.5 Motives and Realities

The main motivating factors for inexperienced aid workers were a desire to make a

contribution, and altruism with a touch of heroism. Relatives, friends, or TV

programmes such as ‘The Flying Doctors’ often inspired them to make the decision

to work in the humanitarian field.

Another motive for work in humanitarian action was a desire to develop them-

selves both as people and professionally, and they expected their missions abroad

would lead to such development. The chance to grow personally was perceived as

being greater during humanitarian work than within routine conditions in the

Swedish health care system.

Especially for the doctors, the fact that the bureaucratic system in the home

country appeared to ‘take the joy out of being a doctor’, and they looked forward to
be working as ‘real doctors’ during the humanitarian missions.
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Linked to this was a strong aspiration to work with like-minded people in a

group, something they missed in their home country. The presumptive aid workers

had high expectations of the employing organisation and expected to be taken care

of and never to be left alone.

Some health professionals even wanted to test their limits and to experience

adrenaline flushes after particularly difficult achievements. Inexperienced aid

workers also looked for an adventure, a new experience, before they became too

old. They were also interested in other cultures and looked forward to learning

about new countries.

The authors of the field letters and the experienced aid workers confirmed it is

possible to grow as a person and feel satisfied doing something worthwhile, despite

resource limitations in the work context. They also confirmed that it is possible to

develop professionally, including learning new skills, for example managing compli-

cated deliveries or helping the severely malnourished to survive. Experienced aid

workers had positive feelings about humanitarian work and were impressed by the

strength of the suffering people, and how they could survive, often in terrible situations.

14.6 Images of Field Work

Through the letters from the field, a realistic picture with many stories about very

sick patients appeared. However, the dominant image was positive. Considerable

teamwork was demonstrated and although local staff were suffering, they were

doing a very good job. The writers did not describe themselves as heroes and

emphasised how much they learned from the fieldwork.

The photographs attached to the letters strengthened the messages in the letters;

however, in the photographs, the beneficiaries were shown as passively receiving

assistance from the MSF staff and the local staff, and the beneficiaries were rarely

presented by name in the photo text.

Interviews with experienced aid workers indicated that the work context and

work content had changed during the last decades. Today, humanitarian work is

more complex and aid workers are supposed to do both clinical work in hospitals

and work in primary health care. The recruitment officers described the fieldwork in

the same terms as the experienced aid workers, and talked about the importance of

flexibility and diplomacy in a complex reality.

14.6.1 Our Basic Needs: Safety, Social Belonging and Good
Self Esteem

Inexperienced personnel had many worries about the security situation, and some

also worried about how to handle their economic situation when they returned.
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Others were worried after all the stories they had heard about people coming home

to a ‘big black hole’ and feeling alienated from old friends and colleagues. The

inexperienced health professionals did not realise that their life could be in danger

from, for example, complex emergencies. When they learned about threats and the

risk of death in the field during a course in International health, they became

concerned about safety and whether the recruiting organisations would take ade-

quate care of them and keep them safe. On their first mission, they did not want to

take big risks, as they understood they would be mentally occupied with concerns

about work, and felt that was sufficient to be concerned with. Conversely, some

inexperienced doctors were not worried about security and were even willing to go

into dangerous situations; they had a feeling that they would be all right. However,

they did express concern that an insecure situation might make them afraid and

affect their professional performance in the field.

The authors of the letters rarely directly mentioned security. Instead, the political

situation was discussed indirectly when describing the local population’s suffering
due to armed conflict. The few exceptions were stories from the Democratic

Republic of Congo [DRC], and Iraq, where aid workers lives were directly threat-

ened, and sometimes even prevented them from working.

Experienced aid workers talked about security and referred to specific threats,

including armed hostilities, bombing, and mines, and criminality and rape. These

threats had restricted their movements, hindered their work, and resulted in evac-

uations and even failed missions. Other sources of stress, including difficult phys-

ical conditions, work overload, feelings of isolation, and lack of qualified local

personnel were also mentioned by this group.

Recruitment officers talked about the importance of being flexible and stress

tolerant, and described aid work in terms of big demands and responsibilities. Not

all organisations had a system for taking care of distressed people through

debriefing sessions. One organisation expected the experts to take care of them-

selves, and was a reason debriefing sessions were not offered to them.

For the inexperienced health workers, it was important to work in a team with

like-minded people and with the same personal and professional goals. They talked

about wanting to keep their ties with the humanitarian community after they

returned to Sweden. The need to belong was expressed as a fear of losing contacts

in their communities at home. Some were afraid that they would repeatedly

volunteer and never come back to Sweden, to their own culture, families, and

friends.

Through the letters from the field, an overall positive image was presented,

where teamwork was something ‘fantastic’. However, experienced aid workers

considered it the most difficult part of the mission. Teamwork could be a source

of both frustration and stress, especially in situations where the teams both worked

and lived together with people they had not chosen. Recruitment officers confirmed

that teamwork was often a source of frustration and sometimes caused disappoint-

ment within the groups of expatriates.

Self-esteem was mentioned by inexperienced aid workers in connection with

managing difficult situations. The inexperienced volunteers expressed concern
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about recognition from family members, who did not respect the inexperienced

health professionals’ decision to volunteer. The authors of the letters often told

stories about how the beneficiaries appreciated their work and presence, something

that is important for self-esteem. Finally, the recruitment officers did not consider

the desire for self-satisfaction a problem; as long as aid workers showed respect to

the people they serve.

14.6.2 The Satisfiers: Achievements, theWork, Responsibilities
and Advancement, and Recognition

The inexperienced doctors and nurses interviewed wanted and expected that future

jobs would make a difference and give them a sense of achievement. At the same

time, they wanted to develop professionally, but were worried their knowledge

would be insufficient and they would not manage difficult patient cases. However,

within the group of inexperienced aid workers, they comforted each other and

concluded that what was most important was “to do as well as you can”.

The authors of the letters described many difficult cases and challenges, but in

most situations, they managed to treat the patients or even save their lives. Lack of

resources was one of the main obstacles to doing a good professional job. The new

professional role was underlined through reflections on the differences between

working in humanitarian action and working in their home country. The authors

considered the responsibilities as managers, trainers and supervisors as difficult to

handle.

The experienced health workers talked about the sense of satisfaction arising

from the work. However, they considered it irresponsible to send inexperienced

people into the field, as they felt inadequately prepared for the demanding positions

they would experience.

Difficult patient cases were only part of their frustrations, more dominating was

the challenge as a leader and trainer, something they felt insufficiently prepared for.

However, the authors of the letters and the returning health professionals expressed

satisfaction with the work they were able to perform.

New volunteers were intensely interested in the work itself and expected it to be

challenging and stimulating, in contrast to their jobs in Swedish health care, which

they perceived as boring. They hoped that the overseas assignments would provide

increased opportunities for taking more responsibility. The authors considered the

responsibilities as managers, trainers and supervisors difficult to handle and, as with

the returned aid workers, described the work as a mixture of different duties. Some

tasks had to be learned, for example how to organise a vaccination campaign. In

addition, being responsible for a hospital or a big group of staff was challenging,

and it was difficult to mediate in a conflict situation.

The inexperienced personnel did not expect the new work situation to be boring,

and the authors did not often write that they were disappointed with their duties in
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the field. However, returned aid workers talked about poorly planned, meaningless,

and overwhelming tasks. The returned aid workers also considered they experi-

enced many unexpected responsibilities such as leader, manager, and trainer, which

they were unprepared for, and requested more knowledge in different areas linked

to medicine, for example pedagogy and management. They thought further knowl-

edge in development studies in general would provide a greater understanding of

the reality around of the situation and enable them to work more effectively.

New volunteers planning to continue working abroad after one or two human-

itarian missions thought more in terms of long-term development assignments. The

volunteers, even those who had been out on multiple missions, did not view

humanitarian work as an area for career advancement. In these studies, no one

discussed the possibilities of advancing in the hierarchy of the organisation or

possibilities of working at the headquarters as something positive or as recognition.

The new volunteers discussed how they wanted the recruiting organisations to

acknowledge their capabilities as professionals, even if they did not have earlier

experiences of fieldwork. The authors wrote about recognition from another perspec-

tive. They recognised the organisations as the best option for working in disaster

situations. The returned aid workers were sometimes disappointed by the organisa-

tions that did not use their fieldwork experiences during the recruitment process.

14.6.3 The Dissatisfiers: Supervision, Interpersonal
Relations, Working Conditions, Salary, and Policy

The inexperienced aid workers expected not to be left alone in difficult work

situations; however, lack of supervision, or support in the field was considered a

problem by the returning aid workers. The authors of the letters did not discuss this,

possibly because they did not want to risk the reputation of their organisation. Only

one recruitment officer mentioned that the organisation arranged regional meetings

for expatriates, which constituted a possibility for colleagues to exchange experi-

ences and to meet representatives from the headquarters. MSF has established links

to a research institute (Epicentre) that in collaboration with a helpdesk at the

headquarters answers medical questions directly from the field via satellite tele-

phones [personal communication with MSF Sweden].

The expectation, expressed by the presumptive aid workers, that they would be

taken care of by the organisation was not confirmed by the experienced aid worker.

Instead, they were often disappointed in the organisation and emphasised the

importance of being properly briefed before missions, to be supported by the

headquarters during difficult missions, and to receive professional debriefing after

the field work was completed.

Interpersonal relations were discussed by all groups. Incoming volunteers

expressed a desire to develop interpersonal relations as members of a team, as well

as maintaining relations with friends and family at home. They wished to “understand
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other people”, referring to the locals. The authors of the letters and the experienced aid

workers expressed admiration of the beneficiaries, especially women who took on

huge responsibilities in the hard living conditions. The authors also wrote about the

local staff in two respects. One group identified a need for updating the local staff’s
knowledge and motivating them to do a better job. Others admired the skills and

attitudes among the local personnel who inmost cases were also victims of the disaster.

The recruitment officers emphasised the importance of being able to lead others and to

have good communication skills as necessary for successful job performance.

Working conditions are naturally important for aid workers. The inexperienced

did not know what to expect, but wanted to have secure working conditions in the

field. The authors wrote about many patients, long working days, and lack of

resources as the main problems and source of stress during their missions. However,

they perceived it as something they could manage as they were in this situation just

for a short period, compared to the local staff that both lived and worked under these

difficult circumstances. The returned aid workers confirmed the high demands of

the work and the hard working conditions in the field. New aid workers wanted to

receive sufficient salary to maintain their independent life-styles when they

returned. However, this aspect did not appear to worry those with experience.

The organisations’ policies for professional development, expressed through the

recruitment officers, were diverse; some expected applicants to take responsibility

for their own professional preparedness, an important prerequisite for professional

development. They did not recommend or support newcomers during special

preparatory courses in Public Health for humanitarian action. Other organisations

required newcomers to take a special course in this field before their first assign-

ment. To succeed as an aid worker, experienced health professionals considered it

important to feel secure in their professional role, to know what to do in a crisis, to

have a stable personality, and a capacity to work in teams.

The trend identified by the recruitment officers was escalating demand for

specialised staff, most often a person with broad expertise in public health in

combination with increased time constraints. Most difficult was to find people

who could take responsibility as leaders and trainers. In order to socialise new-

comers into the organisation, short courses and briefing sessions were mainly used.

Some recruitment officers discussed problems with people who stayed too long in

the field of humanitarian action and sometimes become cynical about the difficult

situations they worked in.

14.7 Discussion

14.7.1 Perspectives of Humanitarian Work

Although the groups interviewed represented different perspectives of work in

humanitarian action, common themes emerged when the four studies were
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considered together. The common themes identified were: personal and profes-

sional development; preparation and support; teamwork and relationships; security

and stress; gender; the image of the perfect aid worker; and retention. Inspired by

discourse analysis, expectations and frustrations at three stages of the mission,

before, during, and after, were compared in three different groups, the aid workers,

the recruitment officers, and the public. The statements about public opinions and

frustrations are based on the reflection in the western societies’, presented in the

background, common knowledge, and personal experiences.

14.7.2 Personal and Professional Development

The inexperienced health professionals wanted to develop themselves profession-

ally. The aid workers writing from the field, as well as those who had returned,

confirmed that it was possible. Recruitment officers did not discuss professional

development as a motive for doing humanitarian work. However, they should be

familiar with Maslow’s theory and design their interviews on the assumption that

many volunteers for humanitarian work are doing so because of a drive toward self-

actualisation, although they may not express this. Both recruiters and field man-

agers should realise that many volunteers want to test themselves and find their own

limits, which can lead to security risks.

The findings indicated that aid workers were motivated before they went into the

field. However, the image presented to them through mass media and the internet

appears simple and excludes the demands expected of them. Alternatively, it is

possible the presumptive aid workers’ strong conviction they will manage prevents

them from understanding the upcoming challenges. However, it is difficult for

inexperienced people to realise complex realities without earlier comparative

experiences.

According to Herzberg et al. (1993), the ‘satisfiers’ associated with particular

work (achievement, the work itself, responsibility and advancement, and recogni-

tion) motivate people to do good work. The findings confirmed the importance of

achievement. Although the aid workers described the large demands and frustra-

tions, the majority were motivated to work in the field. The achievements,

represented here by surviving patients, probably played an essential role.

The possibility of ‘advancement’ was identified as an important factor for job

satisfaction, but was not the focus for the aid workers. It is possible they are ‘doers’
and not interested in bureaucracy. Another reason could be that the hierarchy of the

organisation does not attract them. If this is the case, the organisations should

consider the option of people working in headquarters between missions and

making this more attractive. Practical tasks are probably more attractive than policy

writing or other kinds of administrative work.

Part of the process towards self-actualisation is a desire for the recognition of

professional achievements or for being a good person. Aid workers in the different

stages of aid confirmed this. However, it is the responsibility of the organisations to
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balance the high expectations on the missions with reality and provide presumptive

aid workers additional information and sufficient time for reflections before they

decide their future.

14.7.3 Preparation and Support

The gap between the expectations of the applicants, the stories in the letters, and

from experienced aid workers raises questions about organisations’ preparation of

their field workers.

The expectations of the work appear in discordant with reality.

The experienced aid workers requested more multidisciplinary preparatory

training. The organisations must either provide relevant preparatory courses them-

selves or encourage the aid workers to attend courses arranged through other

providers, such as university departments. The curriculum of these courses should

not only include medical topics, but also psychosocial and cultural aspects of the

reality in which they will be functioning.

These findings supported earlier requests for more resources to HRM, especially

targeted towards standardised training and agreed with earlier research (McCall and

Salama 1999; Richardson 2006; Mowafi et al. 2007), in that there is a need for a

coordinated and cooperative approach to training. The universities could play a

greater role in this regard.

If recruitment has long-term perspectives, the presumptive aid workers should

be encouraged to study at least some of the disciplines included in humanitarian

action. The universities could help support the aid workers between the missions.

Master’s level courses can teach how to systematise experiences, update knowl-

edge, and introduce tools for planning. In addition, increased efforts in public health

training during basic medical education could help in the process to convince

presumptive aid workers of the importance of the public health perspective in the

humanitarian field.

Questions about psychological support in the field were not mentioned in the

four studies and earlier studies have identified a lack of support for psychologically

distressed relief workers (Hearns and Deeny 2007; McCall and Salama 1999;

Salama 1999; Salama et al. 2004). The request for more support can be linked to

Herzberg’s ‘dissatisfiers’ (policy, supervision, interpersonal relations, working

conditions, and salary), which do not motivate, but lead to dissatisfaction when

they are lacking or inadequate. Volunteers returning from the field mentioned the

importance of coherent organisational policy and this was in accordance with a

study in which aid workers felt disappointment with their employer organisations,

as they felt they did not follow the promises in their policies (Hearns and Deeny

2007).

Vast sums of money are spent on humanitarian aid, but small amounts are used

for recruiting and training. Lack of training resources is a major problem for

organisations, especially the smaller ones (Potter et al. 2002). Donors should
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support efforts to increase the quality of the HR system, including training activ-

ities. Initial briefing sessions should be scheduled well in advance to allow volun-

teers an opportunity to acquire the skills they still lack. Briefings should cover

practical matters and prepare volunteers psychologically for the extremely stressful

work, and for disillusionment and frustration. Some stress factors can be alleviated

by the organisations, for example, by making sure that missions are well organised

and by providing clear procedural guidelines.

14.7.4 Teamwork and Relationships

One of the key questions in all four studies concerned teams, which were described

differently depending on the perspective of the respondents. To be a team player

and to build teams is identified as important for expatriates in humanitarian action

(Kealey 1990; McCall and Salama 1999). Assessment centres for identifying good

team players were mentioned by recruitment officers as a method of selecting

people with these skills.

A sense of belonging and recognition of one’s worth are among the human needs

within Maslow’s theory of basic needs. It is therefore important that organisations

provide a sense of community and coherence for their volunteers. Some organisa-

tions already encouraged their volunteers to maintain ties with friends and family at

home while they were on missions. It would be advisable that efforts along these

lines are increased, as it would encourage personnel to maintain their sense of

community, even under isolated field conditions. A sense of coherence is closely

related to well-being (Antonovsky 1987), and organisational theories (Flanagin and

Waldeck 2004) also stress the importance of familiarising newcomers with the

structure and values of the organisation. For ‘learning organisations’ team learning

is considered important (Senge 1990) both for the individuals and for the organi-

sations to maintain high retention rates.

More attention to the difficult questions of how to cope with these difficult

situations and how to help the helpers is needed. Theories in occupational health

might be useful, but more discussions on teamwork are also needed during the

preparatory phase. Support mechanisms during fieldwork need to be developed, as

this would prevent the image that aid workers are always supposed to take care of

themselves, even in extraordinary situations, an image close to heroism.

14.7.5 Security and Stress

In aid workers similar symptoms close to those often labelled as ‘burned out

syndrome’ have been identified. These symptoms can be divided into five groups:

physical, emotional, behavioural, work related, and interpersonal symptoms

(Salama 1999).
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Few studies have discussed the mental health of aid workers after traumatic

events in the field. Those that exist report the most difficult parts of the work as

dealing with many dead bodies, seeing children dying, and handling the bodies of

dead children. Common reactions include confusion, sadness, irritability, and

intrusive thoughts of the trauma (Robbins 1999; Talbot et al. 1992). Kealey

(1990) identified stress tolerance as one of the important characteristics for ‘adap-
tation skills’, important for cross-cultural work. Earlier research has tried to alert

the organisations about the increasing problem among aid workers in different

settings (McCall and Salama 1999; Eriksson et al. 2001; Salama 1999), but only

limited research on the long-term psychological effects of aid workers has been

done (Eriksson et al. 2001).

Working conditions are among the factors that Hertzberg identifies as

‘dissatisfiers’, if they are inadequate. Maslow includes security and freedom from

fear among the most basic human needs, with only physiological requirements

being more fundamental. Thus, humanitarian organisations should be more atten-

tive to working conditions, if they want their volunteers to be satisfied, particularly

regarding security.

Recruiters should also understand that potential volunteers need reassurance

regarding their safety, but may be inhibited about asking questions about dangers

in the field. NGO officials should explain the field security system to all potential

volunteers during information sessions and during the interviews. In addition, the

administrators determining personnel policies and practices within humanitarian

NGOs should recognise that debriefings after missions are an important measure for

helping all kinds of aid workers to handle their stress reactions, even if they are

supposed to be experts in their medical field including psycho-social care.

This is part of role modelling and can ensure that newcomers are comfortable

within the organisation.

14.7.6 Gender

For decades, missionaries, explorers, and researchers have sent letters or reports of

their experiences around the world. This material constitutes the background

material to books and films and the majority of the authors of these documents

have been men, as traditionally women have not been expected to have adventures

like these.

Today, it is acceptable from the Western point of view that single women go for

missions, even in disasters situations. Most of the letters from the field in this study

were written by women. The authors of the field letters reacted strongly against the

brutalities against women in DRC, with histories of rape and sexual assaults.

Although rape and sexual violence exist in western countries, the extent of the

problem is so great in DRC and other countries in conflict that it is overwhelming.

Therefore, there is an urgent need for thorough preparation for these situations

before departure into the field.
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14.7.7 The Image of the Perfect Aid Worker

The letters gave a positive image of what will happen to the volunteers in the field.

In the book “Another day in paradise” (Bergman 2003), a volunteer reflects over

mass media’s reporting:

The report describes aid workers as tireless, and as always, I groan and wish that they would

leave out the heroic description and just call us exhausted.

Not all volunteers are tired all the time, but reflections such as this provide

another image about reality. The authors of the letters did not describe themselves

as heroes. Instead, they emphasised how much they had learned about themselves,

professionally, and about the world. The experienced people thought they had

learned more than they had been able to contribute.

Photographs strengthen the image of the fieldwork. The majority of the illustra-

tions in the letters analysed showed a western medical person bending over a

patient. However, the majority of aid workers who contributed to the four studies

described work where they were mainly trainers and supervisors. Few photographs

illustrated active local staff and active beneficiaries. The overwhelming passive

image conflicts with the ethical standards relating to respect for beneficiaries.

The recruitment officers were critical of so-called ‘Cowboys’ or ‘Rambos’,
meaning people who ‘want to take risks or like wars’. These descriptions have

similarities to the image of heroes. According to historical mythology, a hero was

even prepared to risk their lives. Today, the use of the word ‘hero’ has expanded,
anyone doing his/her daily job can be labelled ‘hero’, for example people working

in the health care system (WHO 2008). The different kinds of heroes have the desire

to be somebody special or to be recognised in common.

The main problem with the hero concept is that it needs victims to save. In the

humanitarian context, beneficiaries become passive and do not participate in

planning and implementation of programmes. This conflicts with the Code of

Conduct (IFRC 1994) and the philosophy behind humanitarian action and its values

of active participation. Hero worship implies that only heroes are recognised as

good aid workers. As aid workers try to be self-actualised, reach to the top of

Maslow’s pyramid, they want to be recognised by their employer, colleagues,

friends, and relatives. To be appointed a hero makes it easier.

Although recruitment officers feel that there are a series of questions that can

identify the ‘right people’ for their organisation, the assessments of the candidates is

often subjective. For example, it is possible to discuss how to identify flexibility and

realism, which both the experienced aid workers and the recruitment officers

mentioned as important.

Kealey (1990) described “cross-cultural skills”, consisting of realism, tolerance,

involvement in culture, political astuteness and cultural sensitivity, and he/she is

expected to have less frustration and are ‘attuned to power and are not alarmed at it’
(Slim 2005). Recruitment officers need to look for such people instead of heroes.
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Society has a tendency to request swift solutions to complicated problems. This

opinion is supported by the mass media’s reporting of disasters. Boring weekdays

do not photograph well in the news or in films. The media rarely discusses what

kind of education and earlier experiences people have in order to make courageous

missions. The basic medical knowledge, irrespective of length, kind, and pedagogic

approach, becomes a magic solution appropriate in both western health care and in

disasters all over the world.

An important part of the recruitment procedure is to provide applicants the

opportunity to discuss expectations and motives for their future work together

with experienced personnel. However, the organisations face a dilemma as they

need to attract newcomers to their organisations and therefore they present a

positive image of the fieldwork. At the same time, they do not want to attract too

naive or inexperienced people to this kind of work. The organisations also need role

models as an image of the work in order to attract and motivate donors and the

public for providing financial support for the work.

14.7.8 Retention

Inexperienced aid workers did not want to lose their roots or spend their whole lives

outside their home country. Another fear revealed during the interviews was that

they could feel alienated and isolated from society when they returned home.

Connections to what Maslow called social needs emerged with fears about becom-

ing restless wanderers, or being alienated or rootless.

Presumptive aid workers wished to be welcomed by the organisation and have

their skills, knowledge, and willingness to volunteer valued. Measures should be

taken to assure that new aid workers perceive themselves as members of the

organisational community. Preparation for the field should include an introduction

to the organisation’s philosophy, programmes, and structure, so that the volunteers

are familiar with the system. Preparation should also include in-depth education

about humanitarian aid work, not just as a practical foundation, but also to help the

volunteers understand the immense importance and value of aid work for millions

of human beings around the world.

The inexperienced volunteers had many questions and worries about the

fieldwork.

Therefore, more time should be invested in briefing and social contacts: this is an

important part of the socialisation process. Increased communication between

newcomers and experienced staff would create a deeper feeling of coherence within

the group of staff, while improving the learning within the organisations. Recruiters

and those responsible for contacts with aid workers during their missions should

remember their need for recognition from the organisations.

The problem with people staying too long in the field and sometimes becoming

cynical to the difficult situation they work in contradicts the otherwise frequently
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discussed question about the high turnover of personnel in humanitarian action

(Loquericio et al. 2006).

However, literature written by experienced aid workers describes old friends are

only interested in hearing small parts of the aid workers experiences, before they

start talking about something closer to them (Bortolotti 2004).

Humanitarian aid work is too serious to be solved with quick magic solutions. It

must be recognised that HRM, including preparation of aid workers, takes time.

Recruitment officers must also be given enough working time for the recruitment

process, including support to people in the field. When expatriates have invested

time in preparation, they probably want to use it for a long time, which motivates to

stay in the sector.
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