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Preface

It was Stanley Paulson who suggested that I take a closer look at Karl Olivecrona’s
legal philosophy, and I would like to thank him very much for doing that. At the
time I did not realize that writing a monograph on Olivecrona’s legal philosophy
could be so rewarding, or that such a monograph could be of interest to the interna-
tional community of jurisprudents. But over the past few years, I have learned that
Paulson knew what he was talking about. In addition, my work on Olivecrona’s
legal philosophy has given me the opportunity to pay more attention to the legal-
philosophical work done by Swedish and other Scandinavian jurisprudents and le-
gal scholars than I have previously done, and this, too, has been rewarding. Many
times the quality of Scandinavian legal philosophy is impressive, and one can only
deplore that so little of it is available in English, or German, or some other world
language.

I could not, of course, have written this book without the help from my col-
leagues in Uppsala and elsewhere, and this means that there are a number of people
whose help I would like to acknowledge. To begin with, I would like to thank the
participants in the advanced seminar in jurisprudence at the Department of Law,
Uppsala University: Anders Fogelklou Ake Frindberg, Minna Grins, Cyril Holm,
Bo Wennstrém, Lennart Aqvist, and Mauro Zamboni for stimulating discussions
over the past few years. Ake Frindberg, in particular, has been of great help to
me ever since [ wrote my doctoral dissertation under his supervision about twenty
years ago, and he continues to help me, even though he is now retired. And Lennart
Aqvist is usually at hand to discuss any finer logical or philosophical points.

I would also like to thank the participants in the advanced seminar in practical
philosophy at the Department of Philosophy, Uppsala University, for helpful com-
ments on various parts of the manuscript. Jan Osterberg, in particular, has been a
patient tutor in philosophical matters. I can only hope that I have been able to pick
up some of the many things he has tried to explain to me again and again.

Moreover, I would like to thank the following colleagues for helpful comments
on various parts of the manuscript: Brian Bix, Erik Carlsson, Christian Dahlman,
Michael Green, Jaap Hage, Thomas Mautner, and Folke Tersman. Thomas Mautner,
who has put his extensive knowledge of Axel Hagerstrom, Karl Olivecrona, and the
other members of the Uppsala school at my disposal, deserves special mention here.
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I have benefited enormously from Thomas’s incisive comments. Another expert on
the Scandinavian realists, Jes Bjarup, has been kind enough to provide extensive
written comments on an earlier version of the whole manuscript, many of which
have forced me to think more about particular issues. While I disagree with him on
a number of issues, [ appreciate his efforts to make me see the light.

In addition to the ones already mentioned, I would like to thank Uta Bindreiter,
Mats Kumlien, Thomas Olivecrona, Erland Strombéck, and Stig Strémholm for
helpful comments on Chap. 2, Olivecrona: a Biographical Sketch, and two anony-
mous readers for Springer, who made a number of valid points. Uta Bindreiter has
also helped me by suggesting English translations of German book titles and ex-
pressions and by finding relevant passages in Kelsen’s voluminous German texts.

The usual caveat applies, of course. The author is solely responsible for any
remaining mistakes and imperfections.

Finally, I would like to thank Robert Carroll very much for checking my English
and for translating the Swedish, Norwegian, and German quotations into English,
and the Bank of Sweden Tercentenary Foundation for generously financing my
work on this project as well as Carroll’s language review. Bob’s attentive reading
of my manuscript has been of great help to me, and the funding that I have received
from the above-mentioned institution is what made this book possible.

Last but not least, I would like to thank my wife, Monica, and our children, Siri
and Manne, for making my life a happy one, and for understanding that life is not
only play, but also work. In this connection, I should perhaps also mention our cat
and three guinea pigs. They, too, have been very helpful and have contributed to
making my work environment pleasant, if at times somewhat noisy, by spending a
considerable amount of time in my studio.

Chapter 10 was presented at the Albert Calsamiglia Workshop on Scandinavian
Legal Philosophy at the Pompeu Fabra University of Barcelona on 18 June 2010,
and [ would like to thank the participants in the workshop, especially the designated
commentator on my paper, José¢ Ezequiel Paez, for a number of helpful comments.
Other parts of the book have been published elsewhere as articles. Thus parts of
Chaps 5 and 6 appeared in ‘Naturalism in American and Scandinavian Realism:
Similarities and Differences,” In Mattias Dahlberg, ed., De Lege. Uppsala-Minneso-
ta Colloquium: Law, Culture and Values. Uppsala: Tustus forlag, 2009. Chapter 11
is a slightly revised version of ‘Karl Olivecrona on Judicial Law-Making,” which
was published in Ratio Juris 22 (2009). And Chap. 12 is a shorter version of ‘Karl
Olivecrona on Legislation,” which appeared in a special issue of The Theory and
Practice of Legislation volume 1, number 1 (2013), edited by Pierre Brunet, Eric
Millard, and Patricia Mindus and devoted to ‘Realist Conceptions of Legislation.’
In addition, parts of some other chapters have appeared in ‘Karl Olivecrona’s Legal
philosophy: a Critical Appraisal,” which was published in Ratio Juris (2011), and in
“Alf Ross on the Concept of a Legal Right” and “Realism about the Nature of Law,”
which are forthcoming in Ratio Juris 2014. I am grateful to the publishers for their
permission to use the material in this book.
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Chapter 1
Introduction

Abstract In this chapter, I explain the problem of the nature of law, as I see fit,
introduce the theories of natural law, legal positivism and Scandinavian realism,
and present the main claims of the book. Following H. L. A. Hart and Robert Alexy,
I take the problem of the nature of law to concern three distinct problem areas,
namely (i) the relation between law and morality, (ii) the relation between law and
coercion (or force), and (iii) the question about the components of law, and I point
out that the idea that our object of investigation is not just law, but the nature of
law, involves the idea that we are looking for properties of law that are in some
sense necessary. My account of natural law theory and legal positivism is in keep-
ing with contemporary writings on the topic and serves only to set the scene for the
continued discussion. And I explain that I shall argue in the book that Olivecrona’s
critique of the view that law has binding force, the analysis of the concept and
function of a legal rule, and the idea that law is a matter of organized force, make
Olivecrona’s legal philosophy a unique contribution to twentieth-century legal phi-
losophy—and in regard to the latter question, a much needed foil against which we
can view contemporary theories of law. In addition, I argue that the philosophical
basis of Olivecrona’s substantive legal philosophy, namely Olivecrona’s naturalism
and non-cognitivism, is an important part of what makes this legal philosophy so
interesting.

1.1 The Problem of the Nature of Law

Jurisprudence can be conceived of as the philosophical study of theories and
concepts that are common to all—or almost all—the various legal disciplines, such
as private law, criminal law, procedural law, and constitutional law (see Frandberg
2005a). Thus conceived, the field of jurisprudence can be divided into an analytical
and a normative part, and the former can in turn be divided into a part that concerns
the analysis of fundamental legal concepts, including the concept of law itself, and
a part that concerns legal reasoning (see, e.g., Hart 1983a; Cross and Harris 1991,

pp. 1-2).

T. Spaak, A Critical Appraisal of Karl Olivecrona’s Legal Philosophy, 1
Law and Philosophy Library 108, DOI 10.1007/978-3-319-06167-2 1,
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2 1 Introduction

As I see it, the fundamental part of jurisprudence is the part that concerns the
inquiry into the nature of law. For one’s thoughts about other fundamental con-
cepts, such as the concepts of right and duty, one’s approach to legal reasoning, and
one’s views on various normative issues, such as whether there is an obligation to
obey the law, must rationally depend to some extent on one’s view of the nature of
law. For example, a natural law theorist, but not a legal positivist, will necessarily
conceive of legal rights and duties as a special case of moral rights and duties and
believe that the citizens have at least a prima facie obligation to obey the law; and
a rule-skeptic, such as Jerome Frank (1970, pp. 3—13), will necessarily view court
opinions in a different light than one who conceives of law as a reasonably deter-
minate system of norms, and he will as a result have less faith in the values and
principles of the Rechtsstaat, such as the value of predictability or uniformity of
law-application.

Most contemporary jurisprudents, myself included, conceive of the inquiry into
the nature of law as an analysis of the concept of law (see, e.g., Alexy 2008; Hart
1961; Raz 2009, Chap. 1).! The idea is that the existence of law is determined by
the concept of law, in the sense that we recognize as law precisely what qualifies
as law according to the criteria laid down in the concept of law. On this analysis,
the term ‘law’ expresses the concept of law and refers (via the concept) to a certain
phenomenon in the world, namely law. As Moore (2000, pp. 309-311) explains,
this assumes belief in a conventionalist theory of meaning, as distinguished from a
causal (or direct reference) theory of meaning. And, as I have said elsewhere (Spaak
2009c, p. 68), at least in the study of law, the former type of theory is clearly to be
preferred to the latter (for more on this theme, see Coleman and Simchen 2003).

But what, exactly, is the problem about the nature of law? Following H. L. A.
Hart (1961, pp. 6-13) and Robert Alexy (2008), I take this problem to concern three
distinct problem areas, namely (i) the relation between law and morality, (ii) the
relation between law and coercion (or force), and (iii) the question about the com-
ponents of law. Alexy writes:

The arguments about the nature of law revolve around three problems. The first problem
addresses the question: In what kind of entities does the law consist, and how are these
entities connected such that they form the overarching entity we call “law”? This problem
concerns the concept of a norm and a normative system. The second and third problem
are addressed to the validity of law. The second concerns its real or factual dimension.
This is the area of legal positivism. Two centres are to be distinguished here. The first is
determined by the concept of authoritative issuance, the second by that of social efficacy.
The third problem of the nature of legal philosophy concerns the correctness or legitimacy
of law. Here, the main question is the relationship between law and morality. To take up
this question is to take up the ideal or critical dimension of law. It is this triad of problems
that, taken together, defines the nucleus of the problem of the nature of law. (Alexy 2008,
pp. 159-160)

Alexy (2008, pp. 283-284) further maintains that an inquiry into the nature of law
is primarily a matter of the self-understanding of jurists (see also Raz 2009, p. 31),

! But not everyone agrees. Michael Moore, for example, insists that jurisprudents should concern
themselves with the law, not the concept of law. See Moore (2000, pp. 309-311).
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though he points out that it is also relevant to practical legal matters, such as judicial
decision making. While I think more needs to be said about the precise sense in
which knowledge of the nature of law can be relevant to our self-understanding and
to legal thinking in general, I believe that Alexy is on the right track and that such
knowledge is something we should seek. In any case, Olivecrona certainly did seek
it, even though he had almost nothing to say about methodological questions of this
type. And, as we shall see in the coming chapters, he was almost exclusively con-
cerned with two of the three above-mentioned problem areas, namely the relation
between law and coercion (force) and the question about the components of law—
his thoughts on the third problem area, the one concerning the relation between law
and morality, are essentially part of his analysis of the second problem area.

The view that the object of our investigation is not just law, but the nature of
law, involves the idea that we are looking for properties of law that are in some
sense necessary, that is, properties without which law would not be law (see, e.g.,
Alexy 2004, p. 162; Raz 2009, p. 17, 24-26). This idea is of special interest in the
context of a study of Olivecrona’s legal philosophy. For, as we shall see in Chap. 10,
Olivecrona’s claim that law is a matter of organized force raises the question wheth-
er he is concerned with necessary properties of the law at all, and if so, what kind
of necessity he has in mind.

I believe it is right to say that the relevant type of necessity is conceptual or
logical necessity. But given that an inquiry into the nature of law amounts to an
analysis of the concept of law, and that (what I shall refer to as) the classical con-
ception of conceptual analysis is that an analysis of a concept aims to establish an
analytically true equivalence between the analysandum (that which is being ana-
lyzed) and the analysans (that which does the analyzing) on the format: “X'is law if,
and only if ...”, something needs to be said about the relation between analyticity
and conceptual necessity. As Miller (2007, p. 54) notes, the majority view among
philosophers is that whereas all analytic truths are logically necessary, not all logi-
cally necessary truths are analytic. For the purposes of this book, then, we might say
that analyticity entails conceptual or logical necessity, and that therefore conceptual
analysis in the classical sense aims to establish conceptual or logical truths.

While the precise difference between conceptual and logical necessity and be-
tween both these and analyticity may not be terribly important for most purposes,
one who is concerned with conceptual analysis must never lose track of the impor-
tant distinction between conceptual or logical necessity, on the one hand, and natu-
ral (or physical) necessity, on the other. We shall see how important this distinction
is in Chap. 10.

To say that an inquiry into the nature of law amounts to an analysis of the concept
of law is to raise new questions. For example, one might wonder whether we in the
Western world operate with the same concept of law that people operate with in
other parts of the world, such as Asia or Africa. And if there are different concepts of
law, one might also wonder which concept of law the analysis should be concerned
with, and whether an analysis of this concept can really tell us something about the
nature of law, which (we assume) is independent of perspective. Following Joseph
Raz (2009, p. 32), I shall assume that the concept of law we are concerned with in
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the debate about the nature of law is “our” concept of law and that anything we rec-
ognize as a “foreign” concept of law at all must be a concept of law that is similar to
our own concept of law. That is to say, we presuppose our own concept of law when
we recognize other concepts of law.

An analysis of our concept of law can clearly be universal in the sense that it can
establish necessary truths about this concept, and as a result it can show that our
concept of law is or is not in use in other parts of the world. That is to say, from our
standpoint, they may or may not have law (in our sense) in other parts of the world.
Of course, this will not stop thinkers in other parts of the world from maintaining
that we (say, in the Western world) do not have law (in their sense). We see that, on
this analysis, the question of whose concept of law is the “real” or “true” concept of
law is of little or nor importance—which is not to say that it may not be the subject
of heated political debates.

1.2 Natural Law Theory and Legal Positivism

Theories about the nature of law have for a long time been divided into natural law
theories and legal positivist theories, where natural law theorists maintain, roughly,
that there is a higher law that is objectively valid and confers binding force on posi-
tive law, that is, law enacted by human beings for human beings, and legal positiv-
ists hold that there is only positive law in the sense just indicated and that we can
determine what law is using factual criteria. Whereas natural law theories go all the
way back to the days of Aristotle (1980, pp. 124—125 [1134b—1135a]), and Cicero
(1928, p. 21), and have later been defended by thinkers like St. Thomas Aquinas
(1948, QQ 90-95), Samuel Pufendorf (2001 [1672]), John Locke (1988 [1690],
Chap. 2), Hugo Grotius (2005 [1738]), Jean-Jacques Rousseau (1968 [1762], Book
I, Chaps. 6-8), William Blackstone (1902), Jacques Maritain (1951), Passerin
d’Entréves (1970) Gustav Radbruch (1956), John Finnis (1980), Lloyd Weinreb
(1987), Michael Moore (2000), and Mark Murphy (2006), legal positivism is a
relative newcomer on the jurisprudential scene. Unless we count Thomas Hobbes
(1991, Chaps. 14-15 [1651]) as a legal positivist, we find that the legal positivists
arrived on the scene in the eighteenth and nineteenth centuries, and that they include
Jeremy Bentham (1988 [1776], 1970), John Austin (1998 [1832]), Karl Bergbohm
(1973 [1892]), and others (on the history of legal positivism, see Olivecrona 1971,
pp- 7-64). In the twentieth century, we find two figures that have been dominating
the scene for quite some time now, namely Hans Kelsen (1984 [1923], 1934, 1999
[1945], 1960) and H. L. A. Hart (1958, 1961, 1982).

As Finnis (1980, pp. 25-29) points out, one may speak of natural law theory in a
non-legal or weakly legal as well as in a legal sense. On this analysis, the non-legal
or weakly legal version amounts to a theory about the rational foundations for moral
judgment, and the legal version is the one described above. And since earlier writers
appear to have been mainly concerned with natural law in the non-legal or weakly
legal sense, it is not obvious that contemporary natural law thinkers are natural law
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thinkers in exactly the same sense that, say, Aristotle and St. Thomas were natural
law thinkers.

In any case, the twentieth century also saw a couple of new contenders for the
jurisprudential crown, namely the Scandinavian realists, among whom we reckon
Axel Hagerstrom (1953a, b, ¢, d, e, f), Vilhelm Lundstedt (1925, 1942, 1956), Karl
Olivecrona, Alf Ross (1989 [1946], 1959), and others (such as Hedenius 1941,
Stromberg 1980, 1988; and Ekeldf 1945, 1969); and the American realists, who
include Oliver Wendell Holmes (1896—-1897), Karl Llewellyn (1930, 1962), Jerome
Frank (1970), Walter Wheeler Cook (1924), and Felix Cohen (1935, 1937), among
others. But, as we shall see in Chap. 14, the Scandinavian realists were really legal
positivists of one sort or another, and it appears that the same can be said about the
American realists (on this, see Leiter 2007, pp. 59—80). It should be said, however,
that whereas the Scandinavians were first and foremost concerned with the problem
about the nature of law, the Americans were primarily concerned with the study of
adjudication (on this, see Spaak 2009b. See also Leiter 2007).

It is worth noting in this context that there is an important ontological differ-
ence between natural law thinkers and others who see a conceptual connection be-
tween law and morality, on the one hand, and legal positivists and Scandinavian and
American realists, on the other: Whereas thinkers in the former camp tend to con-
ceive of the concept of law in non-naturalist terms (but see Moore 2000, pp. 294—
332), thinkers in the latter camp tend to conceive of it in naturalist terms (but see
Kelsen 1992, pp. 7-14). Robert Alexy (2008, pp. 292-296), for example, defends
the dual-nature thesis, according to which law necessarily includes properties that
belong to the factual dimension, such as coercion and social effectiveness, as well
as properties that belong to an ideal (or critical) dimension, such as the claim to cor-
rectness. As he puts it (Alexy 2008, p. 284), “[t]he concept of law refers to an entity
that connects the real and the ideal in a necessary way.” Alf Ross, on the other hand,
rejects in his book Towards a Realistic Jurisprudence precisely the view that law is
“conceived at the same time as an observable phenomenon in the world of facts, and
as a binding norm in the world of morals or values, at the same time as physical and
metaphysical, as empirical and a priori, as real and ideal, as something that exists
and something that is valid, as a phenomenon and as a proposition” (1989 [1946],
p- 11). And Olivecrona sides with Ross. He explains, as we shall see in Chap. 5, that
his aim is to reduce our picture of law in order to make it correspond with objective
reality, and that anyone who asserts that there is something more in law than “mere”
facts, will have to take on himself the burden of proof.

1.3 Scandinavian Realism

Since Karl Olivecrona was a Scandinavian realist, and a very prominent one at that,
we need to begin with a few words about Scandinavian realism. Svein Eng (2007,
p- 275, 290-299) makes a distinction between Scandinavian realism in a narrow,
philosophical sense, according to which non-cognitivism is the correct meta-ethical
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view and the belief in the binding force of law is an illusion, and Scandinavian
realism in a wide, looser sense, which refers to a group of Swedish and Danish
legal writers who are in various ways related to the representatives of Scandinavian
realism in the narrow sense. In what follows, I shall focus on Scandinavian realism
in the narrow, philosophical sense, though I wish to add to Eng’s characterization
that the Scandinavians are not only meta-ethical non-cognitivists,> but also legal
positivists,® who maintain that conceptual analysis is a central task of legal philoso-
phy, and that the analysis of legal concepts must proceed in a naturalist, anti-meta-
physical spirit. As Jes Bjarup puts it in his monograph on Scandinavian realism,

Hagerstrom’s motto for his philosophy was “practerea censeo metaphysicam esse delen-
dam” [“Moreover, I propose that metaphysics must be destroyed”]... and this holds for
Scandinavian realism as well. The origin of all vices in the sciences consists of metaphysi-
cal ideas, and we must destroy these in order to understand reality. The dividing line of
legal philosophy is between idealism and realism.... Characteristic of the proponents of
Scandinavian realism, such as Hagerstrom, Lundstedt, Olivecrona and Ross, is their critical
attitude towards metaphysics and natural law. Law cannot be looked upon in the light of the
idea of law or according to substantive norms of justice.... Rather, law must be seen as a
purely factual manifestation of reality, and explanations of legal phenomena must be stated
in empirical terms. For this reason, a conceptual analysis of the fundamental legal concepts,
which arise from the fact of law, is absolutely necessary in order to determine if they refer
to factual or possible situations in reality. (1978, p. 16)*

As I shall explain in Chaps. 4-5, the spiritual father of Scandinavian realism was the
Swedish philosopher Axel Hagerstrom, who together with his colleague in Uppsala,
Adolf Phalén, maintained (i) that conceptual analysis is a central philosophical task,
(ii) that subjectivism (conceived as the view that the object of a person’s conscious-
ness exists only in this consciousness) is false, (iii) that metaphysics (conceived as
the view that there is a reality beyond the world of time and space) is false, even per-
nicious, and (iv) that there are no objective values. It is, I believe, fair to say that the
Scandinavians, including Olivecrona, aimed to construct their legal philosophies on
a foundation consisting of these four tenets.

2 As we shall see in Chaps. 4 and 6, both Hédgerstrém and Olivecrona embraced at times an error-
theoretical, rather than a non-cognitivist, analysis of moral and legal judgments.

3 We shall see in Chap. 14 that Olivecrona explicitly rejects legal positivism conceived of as the
theory that law is the content of a sovereign will.

4 The German original reads as follows. “Héagerstrdms Motto fiir seine Philosophie war “praetera
censeo metaphysicam esse delendam” [“Moreover, | propose that metaphysics must be destroyed”]
... und das gilt auch fiir den skandinavischen Realismus. Der Anfang aller Laster in den Wissen-
schaften befindet sich in metaphysischen Vorstellungen, und diese miissen wir zerstéren, um die
Wirklichkeit zu verstehen. Die Scheidelinie der Rechtsphilosophie ist zwischen Idealismus und
Realismus .... Kennzeichnend fiir die Anhdnger des skandinavischen Realismus wie Hagerstrom,
Lundstedt, Olivecrona und Ross ist die kritische Einstellung zur Metaphysik und zum Naturrecht.
Das Recht kann nicht im Lichte der Rechtsidee oder nach materialen Gerechtigkeitsnormen be-
trachtet werden .... Vielmehr muss das Recht als eine rein tatsdchliche Erscheinung der Wirklich-
keit betrachtet werden, und Erklarungen juristischer Phdnomene miissen in empirischen Termen
abgefasst werden. Deshalb ist eine Begriffsanalyse der rechtlichen Grundbegriffe, die sich aus
dem Faktum des Rechts ergeben, unumganglich, um festzustellen, ob sie sich auf tatsachliche oder
mogliche Sachlagen in der Wirklichkeit beziehen.”
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Hagerstrom devoted the bulk of his writings in legal philosophy to a comprehen-
sive critique of will theories of law, but he also analyzed the concept of a declaration
of intention, the concept of a right, and the concept of duty, and offered an interest-
ing explanation of the tendency of judges and lawyers to ascribe binding force to
law. His defense of an early and quite radical version of non-cognitivism was more
of a constructive effort, however, and inspired his followers, including Olivecrona,
to adopt a critical attitude to any and all pretensions of moral objectivity on the part
of their fellow jurisprudents. Higerstrom was, as we shall see, Olivecrona’s primary
philosophical source of inspiration. Exaggerating a little, I allow myself to sug-
gest that we think of Olivecrona’s legal philosophy as a competent elaboration and
concretization of the central tenets of Hagerstrom’s legal philosophy together with
a certain amount of additions. But, as we shall see, the additions by Olivecrona to
the main structure that he inherited from Hagerstrém make up a considerable, and
valuable, part of his mature legal philosophy.

Vilhelm Lundstedt was a legal scholar and a social-democratic member of the
Swedish parliament, and he was also Olivecrona’s senior colleague when Olivecro-
na was still affiliated with the Department of Law at Uppsala University. Follow-
ing Hagerstrom, he put forward a legal philosophy that was a least as radical as
Olivecrona’s legal philosophy. He expounded his mature legal philosophy in a
rather heavy-going book entitled Legal Thinking Revised (1956), in which he ar-
gued, among other things, that (what he called) traditional legal science (Rechtswis-
senschaff) must be rejected and that legal scholars must instead conceive of legal
science as a real science. His main objection to traditional legal science was that
it operates with metaphysical concepts such as ‘right,” ‘duty,” ‘wrong-doing,” and
‘guilt.” Instead, he argued that legal science must be an empirical science, dealing
with social facts. He added that legal science thus conceived will be concerned with
“social evaluations and other psychological causal connections” (Lundstedt 1956,
p- 126). Admitting that legal science thus conceived will be a rather inexact science,
he pointed out that it will not be in a worse position in this regard than many other
sciences.

Lundstedt also took an interest in questions of international law, especially the
question of peace (see, e.g., Lundstedt 1932). He argued that international law—the
law of nations—is based on metaphysical, even superstitious, notions, such as the
ones considered above, and that as a result the world is a very dangerous place. He
argued that while it is bad enough to assume that individuals have rights and duties,
etc., this assumption is apt to lead to disaster when applied to nations. For, he rea-
soned, the idea that nations have rights and duties and can be guilty of wrongdoing
that must be punished leads unavoidably to aggression and, in the last instance, to
war (Lundstedt 1932, pp. 332-333). His idea, then, appears to have been that our use
of metaphysical concepts has bad consequences. As Bjarup (2004, pp. 184—185) has
noted, Lundstedt’s method of social welfare is similar to the theory of utilitarianism.
Lundstedt (1925, p. 24) denied, however, that his method of social welfare was in
any way related to the ethical theories of Jeremy Bentham and John Stuart Mill.

On a more fundamental level, Lundstedt maintained that the above-mentioned
metaphysical concepts are part and parcel of (what he referred to as) the “common
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sense of justice,” and that legal scholars ought to reject (what he referred to as) the
method of justice, which he considered to be based precisely on the “common sense
of justice,” and embrace instead (what he referred to as) the method of social wel-
fare, according to which the aim of all legal activities—such as legislation and ju-
dicial decision-making, including statutory interpretation—is to benefit mankind.’
As should be clear, he believed that the method of social welfare is in keeping with,
perhaps even required by, his anti-metaphysical approach—that is, his naturalism
and his non-cognitivism—to the study and practice of law. (For more on Lundst-
edt’s legal philosophy, see Bindreiter, forthcoming).

Alf Ross was the best-known Scandinavian realist on the international scene. His
book On Law and Justice (1959) is well known, and his article “Ta-t0” (1957) has
been widely read and has attracted great interest. His monograph on norms, Direc-
tives and Norms (1968), which includes a chapter on deontic logic, also deserves
to be mentioned. Ross is not as radical as Olivecrona and Lundstedt, however, and
seems more inclined to retain much of the traditional ways of thinking about law
and legal problems. And, as we shall also see in later chapters, his legal philoso-
phy differs in interesting ways from Olivecrona’s legal philosophy. For example,
Ross, but not Olivecrona, espouses the thesis of semantic naturalism in the narrow
sense (to be discussed in Chap. 5), according to which an analysis of a concept is
philosophically acceptable only if the concept thus analyzed refers to natural enti-
ties. And this explains why Ross espouses a predictive analysis of legal concepts,
such as the concept of valid law, whereas Olivecrona rejects it. But, as we shall
also see, Olivecrona holds that a concept—as distinguished from the analysis of
that concept—is philosophically acceptable only if it refers to natural entities. And
this latter thesis is rather easy to confuse with the thesis of semantic naturalism, just
mentioned. They are, however, different theses.

The realists—the Scandinavians as well as the Americans—are commonly taken
to make up a third school of jurisprudence, in addition to natural law theorists and
legal positivists (see, e.g., McCoubrey and White 1999; Wacks 2005; Ratnapala
2013, pp. 103—104). But this may be a bit misleading, for even though both the
Americans and the Scandinavians thought of themselves as giving in some sense a
realistic picture of law and legal phenomena, they differed in their choice of primary
study-object, but also to some extent in philosophical ambition and, perhaps, abil-
ity. Whereas the Americans focused primarily, but not exclusively, on the study of
adjudication (on this, see Leiter 2007, Chap. 2), the Scandinavians concerned them-
selves almost exclusively with the analysis of fundamental legal concepts, such
as the concept of law, the concept of a legal rule, and the concept of a legal right;®
and whereas the Americans, except Felix Cohen, were lawyers rather than philoso-
phers, the Scandinavians Ross and Olivecrona were accomplished philosophers of

5 For an account of the method of social welfare, see Lundstedt (1956, pp 171-200).
¢ Ross devoted a couple of chapters to the sources of law and the judicial method in Ross (1959,

Chaps. 3—4), and Olivecrona considered the problem of judicial law-making in Olivecrona (1971,
pp. 199-215).
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law.” The difference regarding the choice of study-object is particularly important,
because it means that on the whole the Scandinavians, but not the Americans, oper-
ated on the same jurisprudential level as natural law theorists and legal positivists,
such as Gustav Radbruch (1956), Hans Kelsen (1934, 1999, 1960), and H. L. A.
Hart (1961, 1982). Indeed, as I have said, the Scandinavians were legal positivists
themselves.

Nevertheless, it is tempting to think that the Americans and the Scandinavians
shared a certain philosophical outlook. Indeed, Ross points out in the preface to
his book Towards a Realistic Jurisprudence (1989) that Scandinavian and Anglo-
American jurisprudents share the view that we must understand law and legal phe-
nomena in terms of social facts and conceive of the study of law as a branch of
social psychology:

There should, I think, be good possibilities for a contact between Scandinavian and Anglo-

American views in legal philosophy. In both these cultural circles a decisive tendency

towards a realistic conception of the legal phenomena is traceable; by this I mean a concep-

tion which in principle and consistently considers the law as a set of social facts—a certain

human behaviour and ideas and attitudes connected with it—and the study of law as a
ramification of social psychology. (Hart 1961, 1982, p. 9)

I believe Ross is right. Indeed, I shall argue in Chap. 5 that the realism espoused
by the Americans and the Scandinavians alike is to be understood as a commitment
to naturalism, though we shall also see that naturalism comes in different versions
and that sometimes different realists embrace different versions of naturalism. For
example, Olivecrona’s above-mentioned rejection of the thesis of semantic natural-
ism sets him apart from the other Scandinavian realists.

1.4 Main Claims

I shall argue that Olivecrona’s critique of the view that law has binding force, the
analysis of the concept and function of a legal rule, and the idea that law is a mat-
ter of organized force, make Olivecrona’s legal philosophy a unique contribution
to twentieth century legal philosophy—and in regard to the latter question, a much
needed foil against which we can view contemporary theories of law, such as those
put forward by H. L. A. Hart, Joseph Raz, and Ronald Dworkin. But I shall also
argue that the philosophical basis of Olivecrona’s substantive legal philosophy is an
important part of what makes this legal philosophy so interesting. As we shall see
in Chaps. 5 and 6, Olivecrona was a naturalist and a non-cognitivist (and sometimes

7 These differences have been observed by Pattaro (1968, p. 3). As for the Scandinavians, whereas
Alf Ross was both a legal scholar and a philosopher, Karl Olivecrona and Vilhelm Lundstedt were
rather legal scholars with a strong interest in philosophy. Hagerstrom was not a legal scholar at
all, but a philosopher.

8 H. L. A. Hart (1983b, p. 161) observed in a review of Ross (1959) that Scandinavian and English
legal theorists “have long shared many points of view.”
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an error theorist), and it is these methodological commitments that make it possible
(and to some extent necessary) for Olivecrona to put forward the substantive legal
philosophy that he does.

Olivecrona is an ontological, but not a semantic, naturalist, and he is probably
not a methodological naturalist either, though the evidence on this latter count is
not unequivocal. Crudely put, his ontological naturalism leads him to reject the
Kelsenian idea of a world of the ought in which one might locate law, and to attempt
instead to locate law in the world of time and space; and his rejection of semantic
naturalism leads him to reject any attempt to analyze legal concepts in terms of
natural entities or properties, as Oliver Wendell Holmes, Alf Ross and others have
done, and to seek instead alternative ways of analyzing legal concepts.

As I see it, the naturalism espoused by Olivecrona is more interesting than the
naturalism defended by the American realists, as interpreted by Brian Leiter. Of par-
ticular interest in this context is the circumstance that Olivecrona is an ontological,
but not a semantic, naturalist, and probably not a methodological naturalist either,
whereas the Americans are first and foremost methodological naturalists, and in a
few cases semantic naturalists. As a result, Olivecrona does not share the American
realists’ interest in the study of adjudication and their preference for analyzing legal
concepts in terms of empirical entities or properties.

Olivecrona was also a non-cognitivist, arguing that a value judgment expresses
the speaker’s attitudes, preferences, or feelings, and can therefore not be true or
false, though on some occasions he espoused a so-called error theory of value judg-
ments, according to which such judgments are always false. The commitment to this
theory leads Olivecrona to conceive of legal rules as so-called independent impera-
tives, and to maintain, infer alia, that people mistakenly believe that legal rules have
binding force because they misunderstand the nature of value judgments, and that
courts necessarily create law when deciding a case. Thus Olivecrona’s frequent use
of meta-ethical considerations in the analysis makes it clear that, generally speak-
ing, the meta-ethics espoused by a legal philosopher may be of considerable impor-
tance to his legal philosophy, and that therefore Ronald Dworkin (1986, pp. 7686,
1996) is wrong when he maintains that meta-ethical questions are a side-issue that
should not detain us in our philosophizing about matters of law or morality.” Of
course, Olivecrona was not the first legal philosopher to invoke meta-ethical argu-
ments in his analysis. Just think of Gustav Radbruch’s frequent invocation of such
arguments, though Radbruch was not a non-cognitivist, but a meta-ethical relativist
(see Radbruch 1950; Spaak 2009a). This fact does not make Olivecrona’s use of
meta-ethical arguments any less interesting, however.

It is worth noting that Olivecrona’s frequent use of meta-ethically flavored argu-
ments contrasts both with Kelsen’s and Hart’s styles of legal-philosophical analysis.
Whereas Kelsen occasionally states that moral judgments are essentially subjec-
tive but does not go much further (1999, pp. 6-8), Hart appears to deliberately

° I am not assuming that all Olivecrona’s claims involving meta-cthical considerations are correct,
but only that non-cognitivism is a serious meta-ethical contender and that Olivecrona’s use of
meta-ethical arguments is, on the whole, coherent.
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avoid invoking meta-ethical considerations in his legal philosophy, even though his
own sympathies clearly lie with some version of the non-cognitivist theory (1982,
pp- 159-60; Toh 2005). One suspects that Hart felt that a theory of law should not
rest on controversial meta-ethical claims, which, if they turned out to be mistaken,
might undermine the theory they were meant to support (on Hart’s position, see
Dworkin 1978, p. 349).

As a result of its dependence on these methodological commitments, Olivecro-
na’s substantive legal philosophy is very interesting. As we shall see in Chaps. 7 and
8, Olivecrona’s thoughts on the problem about the binding force of law are a case
in point. Whereas legal positivists such as Hans Kelsen and H. L. A. Hart and their
followers have made great efforts to account for the normativity of law, Olivecrona
flatly rejects the very idea that law is normative, or, as he puts it, has binding force;
and he infers from the lack of binding force that there are no legal entities or proper-
ties at all: no rights or duties, no corporations, no marriages, no judges, etc. Instead,
he maintains that legal rules influence the citizens on account of their possessing
a suggestive character, and that therefore law is part of (what he calls) the chain
of cause and effect. We might say that in this sense Olivecrona aims to naturalize
jurisprudence.

I shall also argue that while Olivecrona’s view that law is a matter of organized
force is perhaps not as philosophically interesting as the naturalism he espouses, it
is an important counterweight to the large number of contemporary theories of law
that give little or no consideration to the role of force in the machinery of law. While
writers such as Hart (1961), Dworkin (1978, 1986), Raz (1979, 1980, 1990), and
Alexy (1994, 2008) do not deny the role of force in the machinery of law, they do
not offer an analysis of this role. To be sure, Dworkin (1986, p. 93) maintains that
the “most fundamental point of legal practice is to guide and constrain the power of
government,” but he has nothing to say about the precise relation between law and
force. Against this background, one is likely to find Olivecrona’s claims about law
and force quite interesting.

Of course, Olivecrona’s legal philosophy comprises much more than a rejection
of the binding force of law and the ensuing claim that legal rules, properly under-
stood, are part of the chain of cause and effect, together with the claim that law is a
matter of organized force. For example, Olivecrona analyzes the concept of a right,
and he argues that courts necessarily create law when they decide a case. In addi-
tion, he introduces an intriguing distinction between the truth and the correctness
of (external) legal statements — roughly, statements that a person has a legal right
or duty—arguing that legal statements can be correct (or incorrect), but not true (or
false). Although I shall argue that this distinction should be rejected, I believe that
Olivecrona’s analysis raises several interesting questions that one needs to consider
carefully. And, as we shall see, his legal philosophy implies the main tenets of legal
positivism as this theory is understood by contemporary jurisprudents. This latter
consideration suggests that Scandinavian realism, although a valuable contribution
to the debate about the nature of law, does not, after all, amount to a unique type of
theory of law that is in competition with the theory of legal positivism.
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Finally, Olivecrona’s various discussions of important figures in the history
of legal and political philosophy, such as Hugo Grotius, Samuel Pufendorf, John
Locke, and Jeremy Bentham, are highly interesting contributions to our under-
standing of the legal and political philosophy of previous generations. For example,
Olivecrona’s focus on the concept of the suum, that is, the concept of a private
sphere, makes it easier to understand not only the import of the fundamental laws
of nature identified by Grotius and Pufendorf, but also Locke’s theory of appropria-
tion. And Olivecrona’s critique of Bentham’s will theory of law clearly depends on
Olivecrona’s own legal philosophy, in that it involves a critique of the will theory
espoused by Bentham and an alternative account of the habit of obedience on the
part of the citizens.

1.5 Plan of the Book

I begin with a biographical sketch of Olivecrona (Chap. 2) and proceed to offer a
preview of his legal philosophy (Chap. 3). Since, as we have seen, Olivecrona was
very much influenced by the Uppsala School of Philosophy, I devote the following
chapter to an outline of Axel Hégerstrom’s legal and moral philosophy (Chap. 4).
The idea is that a reader who has grasped the main lines of Hagerstrom’s legal and
moral philosophy will be in a better position to understand Olivecrona’s legal phi-
losophy, including the discussion in Chap. 15 of the dependence of Olivecrona’s
legal philosophy on Hégerstrom’s philosophy. I then turn to a consideration of the
philosophical foundations of Olivecrona’s legal philosophy, namely the types of
naturalism and the meta-ethical theory espoused by Olivecrona (Chap. 5-6). Hav-
ing done that, I turn to consider Olivecrona’s substantive legal philosophy, that is,
the critique of the view that law has binding force (Chap. 7), the analysis of the
concept of a legal rule (Chap. 8), the analysis of the concept of a right (Chap. 9), the
claim that law is a matter of organized force (Chap. 10), the claim that courts neces-
sarily create new law when deciding a case (Chap. 11), the account of how legal
rules become incorporated into the legal machinery (Chap. 12), and the distinction
between the truth and the correctness of legal statements (Chap. 13). This puts us in
a position to get a clear view of the relation between Olivecrona’s legal philosophy
and the theory of legal positivism as it is understood by contemporary jurispru-
dents (Chap. 15), and of the relation of dependence, if any, of Olivecrona’s legal
philosophy on the legal philosophies of Axel Hégerstrom, Vilhelm Lundstedt, and
Alf Ross (Chap. 16). Chapter 14 treats Olivecrona’s excursions into the history of
legal and political philosophy, which include an analysis of the natural law theories
of Hugo Grotius and Samuel Pufendorf, John Locke’s theory of appropriation, and
Jeremy Bentham’s will theory of law. My hope is that taken together these chapters
will give the reader a reasonably complete picture of Olivecrona’s legal philosophy
and thus a fair opportunity to assess its merits and demerits. As should be clear, my
own view is that Olivecrona’s legal philosophy is highly interesting and deserves a
central place in twentieth century jurisprudence.
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Chapter 2
Karl Olivecrona: A Biographical Sketch

Abstract Karl Olivecrona was born 1897 in Uppsala. Having received his law
degree in 1920 and having clerked at the District Court in Uppsala 1921-1923, he
began working on his doctoral dissertation at Uppsala University 1924 and received
his doctorate 1928. He went on to specialize in procedural law and was appointed
professor of procedural law at Lund University 1933. He retired 1964 at the age
of 67, but kept on writing on jurisprudential questions through-out the 1970’s. He
had married Birgit Lange in 1929 and had two children with her, namely Christina
and Thomas. Having had his first major jurisprudential work, Law as Fact (1st ed.)
published in 1939, he came to devote most of his energies to work in the field of
jurisprudence, and the second edition of Law as Fact was published in 1971. He
also wrote two books of a more political nature in 1940 and in 1942, arguing in
the first book, England or Germany? 1940 that Swedes and other Europeans ought
not to fear, but to welcome, a German victory in World War 11, since (he reasoned)
this was necessary to bring about a peaceful, stable, and prosperous new order in
Europe, which could replace the divided and inefficient old order, dominated by
England. I argue briefly, however, that the alleged connection between Olivecrona’s
legal philosophy and Olivecrona’s thoughts on German leadership in Europe is not
a logical connection, but at most a psychological one. Olivecrona died 1980 in Lund
and lies buried in Uppsala in the same cemetery as Axel Hégerstrom and Vilhelm
Lundstedt.

2.1 Introduction

Karl Olivecrona was born on 25 October 1897 in Uppsala, Sweden, as the fifth
of six children of Axel Olivecrona (1860—1948) and Ebba Olivecrona, born Ebba
Morner af Morlanda (1861-1955). Axel Olivecrona was district court judge and his
father, Karl’s grandfather, Knut Olivecrona (1817-1905), was professor of law at
Uppsala University 1852—-1867, justice on the Swedish Supreme Court 1868—1889,
and member of the Permanent Court of Arbitration in the Hague from 1902. Knut
Olivecrona was widely known as a leading advocate for the abolition of capital pun-

This chapter, especially Sect. 2.2, has benefited very much from several interviews in April and
May 2009 with Karl Olivecrona’s son, Thomas Olivecrona, who is also mentioned in the text.

T. Spaak, A Critical Appraisal of Karl Olivecrona’s Legal Philosophy, 19
Law and Philosophy Library 108, DOI 10.1007/978-3-319-06167-2 2,
© Springer International Publishing Switzerland 2014
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ishment, arguing that capital punishment is not only cruel and morally repugnant,
but also does not actually reduce crime the way it is intended to. Karl would later
tell his son, Thomas, how proud he was that Knut had opposed the death penalty
on scientific, rather than emotional, grounds, meaning the consideration that the
death penalty does not reduce crime the way it is intended to. He would also tell
Thomas that he was proud of the long line of honest and reliable public servants in
the family.

The Olivecrona family can be traced back to 1719, when Hans Perman (1678—
1741) was raised to the nobility by Queen Ulrika Eleonora for services rendered.
Perman had successfully negotiated with the Russians on behalf of King Charles
XII in the aftermath of the tumult at Bender (in today’s Republic of Moldavia)
in 1713. Having thus acquired a new name, Perman became the founder of the
Olivecrona family. Comparing Olivecrona’s family background with that of the for-
mer Secretary General of the United Nations, Dag Hammarsk;jold, Stig Strémholm
states the following:

Both came from families belonging to the untitled nobility, a hereditary ¢élite, originally
very small, to which a fairly large number of public servants and successful entrepreneurs—
some two thousand in all-—had been admitted in the seventeenth and the first decades of the
eighteenth century, Sweden’s short period as a European great power. In this class, eldest
sons, after a period of service, mostly in the army, traditionally returned to manage the
family manor, usually a rather modest estate, whereas younger brothers continued to earn
their living in the public service, as army officers or in the judiciary or the civil service. The
originality of the Olivecrona family, if any, is the relative preponderance of the legal, and
the relative scarcity of the military element. (2008/2009, p. 63)

It is of some interest to note that Knut Olivecrona’s older brother, August Olivecro-
na (1806—1860), joined the merchant navy, rose to master of a ship, and traveled to
New Zealand, where he settled down and raised a family. As a result, there is today
in New Zealand an Olivecrona family, or rather, a number of Olivecrona families.'

Karl’s mother, Ebba, was a devout and warm-hearted Christian, who was quite
strict when it came to moral and other social rules. While Karl’s brother, Herbert
(1891-1980), who would later become a renowned professor of neurosurgery, broke
free and left the home rather early, Karl stayed in the family home, submitting to his
mother’s authority. And later when Karl married, he and his wife, Birgit, lived for
some years in an apartment on the top floor in Axel and Ebba’s house in Uppsala.
Karl and Birgit would also spend time with his parents during the summers in the
family summer house in Finnbo in the province of Dalecarlia, where they would of-
ten be joined by Karl’s brother, Helmer (1890-1921), and two of his sisters, Sigrid
(1895-1986) and Ester (1900-1986), and their families, and sometimes by Herbert
and his wife, Ragnhild. However, these visits came to an end in the 1930’s, when
Karl and his siblings each acquired their own summer house in different parts of
Sweden.

Karl received his law degree in Uppsala in 1920, at the age of 23, his fledgling
interest in legal philosophy having been stimulated by Vilhelm Lundstedt’s lec-
tures 1918—-1919 and by his participation in Axel Higerstrdm’s seminars on crimi-

! There is a Web site devoted to the Olivecrona family tree, run by one of the New Zealanders
named Helen Bland. See http://www.igrin.co.nz/~hotchoc/Olivetre.htm.
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nal law issues in the spring semester 1920 (Fries 1964, p. 10). He spent the years
1921-1923 as a law clerk at the District Court of Central Uppland [Uppsala lins
mellersta domsaga], where his father was chief judge, and began working on his
doctoral dissertation in the spring of 1924. He received his doctorate in Uppsala
1928, whereupon he was immediately employed by the Uppsala Faculty of Law as
assistant professor of law. The subject of his doctoral dissertation was the concept
of a juridical person in Roman and contemporary law (1928), a topic suggested to
him by Vilhelm Lundstedt. Note that at the time this was a subject belonging to
corporate law, not jurisprudence. Jurisprudence would not become a legal discipline
with a professorial chair in Sweden until 1961.

Having received his doctorate, Olivecrona was advised by Lundstedt to focus
on procedural rather than private law, in order to be able to apply for the chair in
procedural law at Lund University that would soon become vacant after the retire-
ment of Ernst Kallenberg, a giant in the field (Fries 1964, p. 11). He therefore wrote
a book on the onus of proof and its relation to substantive law (Olivecrona 1930),
and applied for the professorship. His qualifications were considered insufficient by
the Lund Faculty of Law, however, though three of the four members of the expert
panel had declared him competent (Professors Engstromer, Granfelt, and Munch-
Petersen), albeit in lukewarm terms. The fourth member (Professor Hassler) had de-
clared him insufficiently qualified (Ekelof 1985, p. 142). Per Olof Ekeldf suggests
that the lukewarm reception of Olivecrona’s work on this occasion had to do with
Olivecrona’s legal philosophy, which the members of the expert panel found too
abstract and critical (Ekelof 1985, pp. 147-148). However, the chair in procedural
law was again advertised about a year later. Having written yet another book on
procedural law in the meantime (Olivecrona 1933), Olivecrona applied again and
was appointed professor in 1933 (Ekelof 1985, p. 142). He remained professor of
procedural law at the Faculty of Law, Lund University, until he retired in 1964. As
one might expect, his father, Axel, was very pleased that Olivecrona carried on the
family tradition in the field of law so successfully (Olivecrona 1939, p. 89).

Olivecrona kept writing articles and books on procedural law matters throughout
his career, including the mature and impressive work Rdtt och dom [Law and Judg-
ment] (1960), though his main interest was clearly in the field of jurisprudence. His
jurisprudential work was, however, always informed by a deep understanding of
doctrinal matters, though it is not so clear that his jurisprudential theories had much
influence on his doctrinal work (on this, see Strémholm 2008/2009, p. 68). It is in
any case worth noting that his doctrinal writings, especially his books on procedural
law matters and real estate law, were for many years much used and appreciated by
legal practitioners in Swedish courts and law firms.

2.2 Family Life

The Swedish philosopher Martin Fries, who knew Olivecrona well, observes in his
introduction to the Festschrifi Olivecrona received when he retired in 1964, that
Olivecrona was a “matter-of-fact person,” that is, a person who cares about events
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and things for their own sake, as distinguished from an “I person,” that is, a person
who cares about events and things only insofar as they become merged in him or
herself (1964, p. 20); and this may perhaps explain why not much has been written
about Olivecrona’s personal life.

Olivecrona married Birgit Lange (1901-1993) in 1929. Birgit was born and
raised in Visby on the island of Gotland, and had also lived in the small town of
Vistervik, located on the Swedish East Coast. Her maternal grandfather was the
managing director of Angbdtsbolaget, a Swedish shipping company, as well as Ger-
man consul in Visby, and her father held a Ph.D. in German and was the principal
at the high school in Véstervik. Birgit herself was a fun-loving and outgoing young
woman, who was educated as a school teacher, and had worked as a secretary at
the Stockholm Stock Exchange. She had also written a couple of children’s books
and a few novels and had translated William Thackeray’s Vanity Fair into Swedish.

Later Birgit would also work as a secretary to her husband, who would often
thank her in the prefaces to his books. For example, he writes in the preface to the
First Edition of Law as Fact that “[m]y wife, besides stimulating my work with her
untiring interest, has been of invaluable help to me through much clarification on
questions of psychology.” Birgit for her part wrote in the preface to Olivecrona’s
Det rittsliga spraket och verkligheten [Legal Language and Reality] (1964), that
she had for 40 years had the opportunity of standing beside her husband and, as far
as she had been able, of following his scientific thinking. She added that she felt
extremely privileged to have been allowed to live near someone whose primary aim
was to search for the truth.

Birgit could not, however, accept the non-cognitivist meta-ethics embraced by
Olivecrona—the so-called value nihilism—and it is arguable that she developed
her deep interest in religious and spiritual matters more generally in response to
Olivecrona’s espousal of the non-cognitivist theory. Like others before and after
her, she probably felt that the very idea of a world in which there are no moral or
aesthetic values and standards is simply unacceptable. In any case, she would later
write a number of books on religious and spiritual matters, most of which she pub-
lished at her own expense. Here special mention should be made of the early novels
Ringmuren [The Ring-Wall] (1935), for which she received the publishing company
Bonniers’ literary stipend in 1935, and En man finner sig sjilv [A Man in Search
of Himself] (1938). The latter book is of particular interest, because it appears to be
based on the life of Karl and Birgit.

Karl and Birgit had two children, Christina (1931-2007) and Thomas (born
1936); a third child, Agnes, died as an infant due to respiratory complications a year
or two before Christina was born. Having gone to school at Lundsberg in Varmland,
a well-known private boarding school, Thomas eventually became a highly regard-
ed professor of medicine at Umeé University in Northern Sweden, a member of the
Royal Swedish Academy of Sciences, and the winner of the prestigious Jahre Award
for Medical Research in 1993. Christina, too, studied medicine, but only worked a
short time as a medical practitioner. She then went on to help set up the information
system at Karolinska institutet, the well-known medical research institute in Stock-
holm. She also learned Sanskrit quite well and would travel extensively to India to
pursue her avid interest in meditation and yoga, an interest she shared with Birgit.
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Karl also had two sons with Greta Hedlund, whom he had met some years be-
fore he met Birgit, namely Hans (1922-2006) and Sven (1924-2007). Hans would
later receive a doctorate in medicine, and proceeded to work as an X-ray physician
in Malmd, and Sven grew up to become an appreciated employee at Uppsala Uni-
versity Library. But whereas Hans, who was raised by Karl and Birgit and adopted
by Birgit when she married Karl, was known to all as Karl’s son, Sven, who was
raised by Greta, was kept a secret by Karl, though not from Birgit, until he informed
Thomas that he (Thomas) had another half-brother a year or so before he (Karl)
died.

Having moved from Uppsala to Lund in 1933 when Karl was appointed profes-
sor of procedural law, Karl and Birgit lived for about 20 years with their children in
a large house at Helgonavigen 9 in a part of Lund known as “Professor Town,” the
name obviously a reference to the large number of academics living there. Karl and
Birgit did not have a very active social life in Lund, but spent most of their time at
home together with their children. There they would read books and listen to clas-
sical music, and Birgit would read to the children. They would also play bridge.
Indeed, they were both fairly accomplished bridge players.

The family also had a summer house in Bastad on the Swedish West Coast,
where they would spend the whole summer each year. They would travel to Béstad
by train with a couple of large suitcases, which were so heavy that Olivecrona had to
hire porters to transport them to and from the train. In Bastad, he would work every
weekday until lunch, and would then spend time with the family, or else go for long
walks in the woods. Later, in the beginning of the 1950’s, Karl and Birgit bought a
car, and since at this time Thomas was in school at Lundsberg and Christina was a
student at Uppsala University, they could spend more time in Béstad than they had
been able to do a few years earlier.

On a few occasions, Olivecrona would let a student come to Bastad in the sum-
mer to undergo oral examination in jurisprudence. The few students who took the
trouble to go to Béstad to be examined would usually be successful, though Thomas
recalls that on at least one occasion Olivecrona had to fail a student, and that he
(Olivecrona) was quite unhappy about this.

In the early 1950’s the family moved to an apartment in Lund, but before long
they acquired a house with a garden instead (also in Lund), where they would re-
main until Olivecrona died in 1980. It was Birgit in particular who wanted to leave
the apartment and get another house. She wanted a garden where she could sit and
read in the summertime.

2.3 Sources of Inspiration

Stig Stromholm points out that the life of a law professor in Uppsala in the second
and third decades of the twentieth century was a life of considerable freedom, in that
professors could engage in many extra-curricular activities and be quite eccentric
(2008/2009, p. 67). But, he continues, although the intellectual world of the Uppsala
Law Faculty must have been stimulating, a serious student of law with an interest in
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jurisprudential questions must have found the teachings of Hagerstrom and Lundst-
edt to be the most interesting and exciting sources of inspiration available (Strom-
holm 2008/2009, p. 67). Indeed, as Strdmholm points out (Stromholm 2008/2009,
p- 66), a saying among law students in Uppsala in the early twentieth century had
it that “Hégerstrom is Allah and Lundstedt is his prophet.” Martin Fries describes
the importance of Hagerstrom’s and Lundstedt’s legal philosophies to Olivecrona
in the following terms:

Karl Olivecrona’s early-aroused interest in legal theory was stimulated by Vilhelm Lund-
stedt’s lectures during the 1918-1919 school year, when Lundstedt for the first time
started to propound his revolutionary viewpoints regarding jurisprudence. Decisive for O’s
[Olivecrona’s] future development, however, was his participation in Hagerstrom’s semi-
nars in the spring of 1920, which took up Johan Thyrén’s work “Principles for a Reform of
Penal Law” (1910-1914). O. was very soon convinced that Hégerstrom’s analyses paved
the way for a rigorously realistic legal science. Owing to this, an early desire to embark
upon a scientific career was confirmed and also set in a definite direction. (1964, p. 10)?

Olivecrona himself states in the preface to his doctoral dissertation that his work
depended to a considerable extent on Lundstedt’s pioneering legal works, and that
Hagerstrom, too, had been a great source of inspiration during his work on the dis-
sertation (1928, Preface).

As we shall see in the following chapters, Olivecrona did take it upon himself to
develop (what he referred to as) a realistic legal philosophy based on the ideas put
forward by Hagerstrom and developed or, more often, simply repeated, by Lundst-
edt. And, as we shall also see, he became quite successful in his attempts to develop
such a legal philosophy. For he is by far the best-known Swedish legal philosopher
to this day, and deservedly so; in the Nordic countries, he is in this regard second
only to the Dane Alf Ross.

2.4 England or Germany?

When sketching Karl Olivecrona’s biography, one cannot avoid the two pamphlets
Olivecrona wrote about World War II and about international politics more gener-
ally. In the first book, England eller Tyskland [England or Germany] (1940), he
argued that Swedes and other Europeans ought not to fear, but to welcome, a Ger-
man victory in the on-going war, since (as he saw it) this was necessary to bring

2 The Swedish original reads as follows. “Karl Olivecronas tidigt vaknade rittsteoretiska intres-
se stimulerades av Vilhelm Lundstedts foreldsningar under ldsaret 1918-1919, da Lundstedt for
forsta gangen borjade framlégga sina revolutionerande synpunkter pa juridiken. Avgoérande for O:s
[Olivecronas] framtida utveckling blev emellertid hans deltagande i Hagerstrdms seminariedvnin-
gar varen 1920 over Johan Thyréns arbete “Principerna for en strafflagsreform” (1910-1914).
Mycket snart fick O. den uppfattningen, att Hagerstroms analyser banade vég for en strangt real-
istisk réttsvetenskap. En tidig onskan att 4gna sig at den vetenskapliga banan beféstes hdrigenom
och fick dé ocksé en bestimd inriktning.”
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about a peaceful, stable, and prosperous new order in Europe, which could replace
the divided and inefficient old order dominated by England.

Interestingly, Olivecrona did not touch on the Hitler administration in his book.
Indeed, he did not touch on the subject of political ideologies at all—not a word
about liberalism, socialism, Nazism, or Fascism—except to say that ideologies
were secondary in relation to facts about the size of populations, geography, indus-
trial production capacity, etc.: “The people and the geography are more important.
The ideologies are conditioned by the current state of things and always evince a
tendency to change with them.” (Olivecrona 1940, p. 46)* Accordingly, he based his
argumentation precisely on facts about geography, industrial-production capacity,
and the size and qualities of the population in the different countries. Since the Ger-
mans numbered around 80 million at the time, whereas the English and the French
approached the same figure only when taken together, and since the Germans, as
Olivecrona saw it, were extraordinarily able, Germany—not England—should be
the leader of Europe. Observing the anxiety felt by many people when contemplat-
ing a Europe under German leadership, he concluded the book with the following
words:

There is now great anxiety on account of Germany’s power. However, the anxiety would
perhaps be greater and more well founded if this power were to fall away. There is good
reason to imagine what our situation would be like if, contrary to expectation, the English-
American combination succeeded in starving and devastating the European Continent,
especially Germany. Then maybe we would understand how much we need the friendship
and support of our big, strong, courageous kindred nation. (Olivecrona 1940, p. 47)*

In his second book, Europa och Amerika [ Europe and America] (1942a), Olivecrona
argued that Europe must unite under the leadership of Germany, in order to be able
to compete with the United States and certain other non-European countries, such
as China and Japan. Focusing on the United States, he explained that this country
had three important advantages compared with Europe, viz. (i) its prosperity, due to
its considerable natural resources, (ii) its political unity, and (iii) its sheltered geo-
graphical position (Olivecrona 1940, Chaps. 1-2). Europe, on the other hand, was
rather weak on all three counts. As a result of these differences, the United States
was much stronger than Europe. Hence Europe had to respond by uniting behind a
strong leader, namely Germany. For while the Europeans could do nothing about
Europe’s geographical position, or the scarcity of natural resources in Europe, they
could at least achieve political unity (Olivecrona 1940, p. 24).

Olivecrona’s idea, first put forward in England eller Tyskland, was that Germany
must be the much needed leader of Europe, because Germany was the only Euro-
pean country that was powerful enough to accomplish such unification, and (he

3 The Swedish original reads as follows. “Folket och geografin dro viktigare. Ideologierna éro
betingade av radande forhallanden och visa alltid en tendens att fordndras med dem.”

4 The Swedish original reads as follows. “Oron for Tysklands makt dr nu stor. Kanske skulle dock
oron vara storre och béttre grundad om denna makt f6lle bort. Det &r skél att tinka sig in i hurudant
vart lage skulle bli om det mot férmodan skulle lyckas den engelsk-amerikanska kombinationen
att utsvélta och ddeldgga den europeiska kontinenten, frimst Tyskland. Da forstar man méahénda
hur vil vi behdva vinskap och stod fran vart stora, starka, modiga frandefolk.”
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added) because no non-European country wished (or had the power) to engage in
this task. He wrote:

‘We must make it clear to ourselves that this is not just a matter of stating what we consider
to be pleasant. If anything is to be done, it must occur on the basis of objectively given
factors, which we cannot ignore. We have had enough of illusory projects during the NF
[League of Nations] period. A fundamental, dominating fact in any conceivable case is
that the German nation, with its population of 80 million, its extraordinary competence
and its centrally located land is at the core of Europe. It is around this core that the work
of unification must be done. From whatever angle one looks upon this problem, whatever
outcome of the war one imagines, one cannot get past this necessity. If this state of things
is recognized generally, then the way is paved for the psychological adjustment that must
occur. (Olivecrona 1940, p. 67)°

It is interesting to note that Olivecrona and Lundstedt exchanged letters on this topic
in a rather heated way in the summer of 1941.° The starting point was an interview
with Lundstedt in the Swedish newspaper Géoteborgs Handels- och Sjofarts-Tidning
(the leading quality newspaper in the Gothenburg region, renowned for its uncom-
promising anti-Nazi stance) 27 June 1941, in which Lundstedt complained bitterly
about attempts that had been made to invoke Axel Hégerstrom’s philosophy in sup-
port of the Nazi ideology. He made it clear that there was no support for Nazism
whatsoever to be found in Hagerstrom’s writings, adding that Hagerstrom’s widow
was very upset about this business. Hagerstrom, he emphasized, was a full-blown
humanist, and a democrat of the purest type.

Having read this interview, Olivecrona wrote Lundstedt and said that he was
very unhappy with Lundstedt’s talk about attempts that had been made to invoke
Héagerstrom’s philosophy in support of the Nazi ideology. Given recent writings in
the newspapers, he said, the reader of the interview would immediately come to
think of me (Olivecrona), and this you (Lundstedt) must surely have understood.

Lundstedt responded that he was quite happy with the interview, which had oc-
curred on his own initiative, and that he had no intention of retracting anything. He
explained that in the last year he had read a number of newspaper articles, in which
the authors had asserted or implied a connection between the Nazi ideology and
Héagerstrom’s philosophy, and that he had been asked by several persons, some of
them quite influential, to speak out in defense of Hagerstrom. This, he said, was the
immediate reason for the interview. He added that Olivecrona must surely blame
himself only, if the general public had misunderstood his writings, and added—as a

5 The Swedish original reads as follows.“Vi méste gora klart for oss att det hér inte bara géller att
deklarera vad man anser vara trevligt. Skall ndgonting kunna goras, sa maste det ske pa grundval
av vissa objektivt givna faktorer, som man inte kan sétta sig dver. Overkliga projekt har vi haft nog
av pa NF:s tid. Ett grundldggande, under alla tédnkbara forhallanden dominerande faktum &r nu att
det tyska folket med sina éttio miljoner, sin utomordentliga duglighet och sitt centralt beldgna land
ar Europas kdrna. Kring denna kidrna maste eningsverket ske. Hur man 4n vénder pé saken, vilken
utgang av kriget man dn ma forestélla sig, kommer man omdjligen forbi denna ndédvandighet. Inses
detta forhallande allmént, da banas vég for den psykologiska omstéllning som maéste ske.”

¢ The newspaper clippings and the letters are available in the ABF Archives in Stockholm. I would
like to thank Jan-Olof Sundell for providing me with a transcription of the interview and the letters.
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response to Olivecrona’s complaint about the lack of objectivity in the interview—
that someone who has published England eller Tyskland should be more careful
when accusing others of lack of objectivity. He concluded the letter by saying that
he did not wish to receive a reply from Olivecrona, since he could think of better
and more productive ways of spending the summer than going over this business
again and again.

Nevertheless, Olivecrona did reply in a brief letter, repeating his complaint that
Lundstedt had failed to prevent misinterpretations of the interview, even though he
could have done so, and that the relation between (what he referred to as) the Ger-
man revolution and Hagerstrom’s philosophy was more complicated than Lundstedt
appeared to believe. He did not, however, elaborate on this. He concluded the letter
by reiterating the claim—put forward in the two pamphlets—that Europe ought to
unite under German leadership, since this was the only way forward.

Olivecrona did recant, however, though it was rather late in the day. In the fall of
1944, Joran Mjoberg, who would later become a professor of literature, wrote an ar-
ticle in the Lund University student magazine Lundagdrd, arguing that we must all
be on our guard against any remaining Nazi ideology among the Swedes, and fight
it forcefully and without mercy whenever necessary (1944a, p. 194). Olivecrona
replied in the next issue of Lundagdrd that he regretted having spoken out in support
of Germany during the war, while pointing out that he had had the best of intentions.
He explained that he had argued in the above-mentioned pamphlets that the situa-
tion in Europe was unacceptable, that European unity was necessary, and that for
economic, military, geographical, and population reasons such unity presupposed
German leadership (1944, p. 223). And while he admitted that he had made an in-
excusable mistake when he left the ideologies out of his analysis (Olivecrona 1944,
p- 223), he insisted that he had acted in good faith. He also argued that Mjoberg
treated the targets of his criticism, that is, the real or alleged Nazi sympathizers,
unfairly, in that he accused them of stupidity and moral blindness. One must always
make a distinction between the acting person and his acts, he explained, adding
that it was characteristic of the Nazis to fail to make this distinction. He stated the
following:

In any event, one must agree that an honest conviction about what is best for one’s own
people, for the European nations or for the world in its entirety—if one goes that far—can-
not as such be morally reprehensible. One can claim that a conviction rests on false assump-
tions or erroneous conclusions from real facts, and then one should try to elucidate this. It
is as if Mjoberg, like so many others nowadays, simply presumed the absence of honest
conviction on the part of those whom he attacks. But the conviction is there without a doubt
to a great extent, often combined with devotion and readiness for great self-sacrifice. Some
people have been deeply moved by the belief in National Socialism. Others have taken
a more sober view—rightly or wrongly—and have thought that Europe’s existence was
dependent on Germany’s coming to its aid. That was their honest conviction. (Olivecrona
1944, p. 224)7

7 The Swedish original reads as follows. “I alla hindelser maste man vil vara dverens om att en
arlig overtygelse om vad som é&r bast for ens eget folk, for de europeiska folken eller for vérlden i
dess helhet — om man stricker sig sd langt — icke sdsom sddan kan vara moraliskt forkastlig. Man
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He also pointed to and deplored the cruelty and the fanatical race persecution on
the part of the Nazis, and asked in a rhetorical manner whether this circumstance
was not reason enough to denounce any positive view of Germany as completely
unacceptable. He answered that even though there may have been those who overtly
or covertly appreciated the German policy in this regard, as well as those who pre-
ferred to look the other way, there were also those who felt despair when they saw
Western ideals trampled on by those who were supposed to take the lead in the ef-
fort to create a European organization for our time (Olivecrona 1944, pp. 224-225).

Mjoberg (1944b, p. 229) replied in turn that he had never thought of Olivecrona
as an ordinary Nazi, but had considered him to be peculiarly naive as well as very
pessimistic regarding the possibility of securing solid peace without the use of or-
ganized force. He concluded his reply as follows: “If one is among those who have
always considered violence and the absolute hostility toward all spiritual values
as incompatible with a living culture, it is very difficult to understand and follow
the development in Professor Olivecrona’s idealism. It is perhaps an idealism, but
it courses in such incomprehensible heights among the clouds.” (Mjoberg 1944b,
p. 230)%

I myself fail to see how the advantages that Olivecrona believed would result
from a German victory in the war and a united Europe under German leadership
could possibly outweigh the atrocities committed by the Nazis (on this, see Hede-
nius 1941, pp 155-156). Of course, Olivecrona never said that they would. As we
have seen, he did not touch on the atrocities at all. I assume that Mjoberg in his
criticism meant that Olivecrona must have been aware of what went on, perhaps
thinking that the end justifies the means, or else that his lack of awareness was in-
excusable. I share this view. For even though it appears to have been difficult to get
a clear picture of what went on in Germany and elsewhere in Europe at the time (on
this, see Oredsson 1996, p. 10), the fact remains that some people, such as Ingemar
Hedenius (1941, pp. 149-156) and Vilhelm Lundstedt (in the above-mentioned let-
ter to Olivecrona), were aware as early as 1941 that something was seriously wrong,
that Jews and others were being persecuted and, indeed, murdered. For example,
what happened during the so-called Kristall Nacht [Crystal Night] 9 November
1938 must have been clear to all people.

kan gora giéllande, att en Gvertygelse vilar pa felaktiga antaganden eller pa felaktiga slutsatser fran
verkliga fakta, och da bor man forsoka klargora detta. Det dr som om Mjoberg, liksom sa manga
andra nu for tiden, utan vidare forutsatte franvaron av érlig dvertygelse hos dem han angriper. Men
den finns dér utan tvivel i stor utstrdckning, ofta férenad med hiangivenhet och beredskap till stor
sjalvuppoftring. En del ménniskor ha gripits av den nationalsocialistiska tron. Andra ha mera nyk-
tert — med ritt eller orétt — sett saken sd, att Europas bestdnd var beroende av att Tyskland skulle
sta bi. Detta har varit deras drliga dvertygelse.” (Olivecrona 1944, p. 224)

8 The Swedish original reads as follows: “om man hor till dem som alltid betraktat véldet och den
absoluta fientligheten mot alla andliga virden som of6renliga med en levande kultur, har man
mycket svart att forstd och folja utvecklingen i professor Olivecronas idealitet. Det dr kanske en
idealitet, men den ror sig i sd svarbegripliga banor i det bla.”
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2.5 Politics and Legal Philosophy

As we shall see in Chap. 10, Olivecrona maintains that law is a matter of organized
force. One may perhaps wonder whether there is some sort of connection between
Olivecrona’s legal philosophy and Olivecrona’s support for Germany. Anders Kjell-
strom (1987, p. 65), for example, maintains that Olivecrona’s political view, specifi-
cally the support for Germany, follows from Olivecrona’s legal philosophy. Simi-
larly, Sverker Oredsson suggests in his instructive book about Nazism at Lund Uni-
versity during World War II, that there is an unusually strong connection between
Olivecrona’s political views, what Oredsson (1996, p. 94) refers to as Olivecrona’s
pro-Nazi stance, and the legal philosophy espoused by Olivecrona. He mentions the
claim of the Scandinavian realists that there is no law and no rights over and above
statutes, and that the law is indeed created by legislation, as well as Olivecrona’s
claim in the First Edition of Law as Fact that it is war that determines the relation
between states (Oredsson 1996, p. 94).

I am going to discuss this question in more detail in Chap. 10, which treats
Olivecrona’s thoughts on law, force, and morality, but I can say already that I can
see no logical connection between Olivecrona’s support for Germany and the legal
philosophy espoused by Olivecrona. The main reason is simply that Olivecrona’s
legal philosophy aims to analyze the concept of law, not to prescribe a moral or
political course of action. More specifically, Olivecrona argues that law is a matter
of organized force, and it does not follow from this claim that the political leaders
in any country ought to make use of the existing apparatus of organized force to
persecute racial or other minorities. There is nothing in Olivecrona’s analysis of the
concept of law, or, more generally, in the analysis of the concept of law defended by
legal positivists,® that must rationally lead anybody to support, or to not to object to,
discrimination, oppression, persecution, or, as in the case of the Nazis, murder and
genocide. This is not to say, however, that there is or can be no connection of any
kind between Olivecrona’s legal philosophy and Olivecrona’s support for Germany.
I will return to the question of a possible causal connection in Sect. 10.12.

2.6 The Post-War Period

It appears from all accounts that Olivecrona managed to maintain a position of
good social standing in the post-war period, despite his earlier political stance. He
was Dean of the Law Faculty at Lund University 1951-1958, he received a fine
Festschrift (Leijman et al. 1964) when he retired in 1964, and he continued to write
and publish throughout the 1970’s on legal and legal-philosophical matters and to

° As I explain in Chap. 15, Olivecrona was a legal positivist in the sense that Hans Kelsen and H.
L. A. Hart were legal positivists, though he did reject legal positivism conceived as the theory that
law is the content of a sovereign will. On the relation between legal positivism and moral criticism
of the law, see Kelsen (1960, p. 71), MacCormick (1985), Spaak (2003, pp. 475-476).
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conduct advanced seminars in jurisprudence. As Kjell A. Modéer notes in his entry
in Svenskt biografiskt lexikon,

[m]any legal scholars who have been fostered at the Faculty of Law in Lund have borne
witness to O’s [Olivecrona’s] intellectually stimulating seminars, where the exchange of
ideas was to a high degree controlled by the leader of the seminars, and where many found
it difficult to assert their positions due to the domineering professor. He still held seminars
more than ten years after his retirement for an interested group of doctoral students at the
Department of Law. (1993, p. 128)'°

Most of the contributors to the above-mentioned Festschrift were, of course, Swed-
ish, but it is worth noting that the Norwegian legal theorist Torstein Eckhoff, the
Polish legal theorist Kazimierz Opalek, and a few leading English and American
philosophers and legal scholars, such as C. D. Broad, H. L. A. Hart, and Roscoe
Pound, also contributed to the Festschrifi. On top of it all, Martin Fries, mentioned
above, wrote an enthusiastic introduction to the Festschrifi. Having introduced the
above-mentioned distinction between “I persons” and “matter-of-fact persons,” he
stated the following:

Karl Olivecrona is without doubt a “matter-of-fact person”. This is evidenced in his writ-
ings, in his way of arguing a standpoint or a differing point of view and especially in his
practical attitude toward his fellowmen. His kind, warm heart and self-effacing generosity
are hardly ever expressed in effusive phrases and gestures, but all the more in deeds. I have
many times—especially in my collaboration with him on the Hagerstrom Committee—had
occasion to observe these features of character. Added to this, there is a quality that explains
the efficiency in his activities, both as a scholar and as a man of action: the alertness of his
thoughts and his lack of prejudice and rigid dogmatism. All this, as well as his multifarious
interests, make being together with him not only intellectually stimulating but also abun-
dantly satisfying and cordial.

One cannot but feel a deep delight and gratitude for having a friend such as Karl Olivecrona.
At a time when there certainly is a need for persons with high moral stature, he is a bright
spot. May he continue to work many years yet for the lasting benefit of science and for the
joy of his many friends. (1964, p. 20)!!

10 The Swedish original reads as follows. “[d]tskilliga forskare som fostrats vid den juridiska
fakulteten 1 Lund har vittnat om O:s [Olivecronas] intellektuellt stimulerande seminarier, dir
tankeutbytet 1 hog grad styrdes av seminarieledaren, och dir manga ansdg det svart att kunna
hévda sina positioner, pa grund av den dominante professorn. Fortfarande mer 4n tio ér efter sin
pensionering holl han seminarier for en intresserad grupp doktorander pa Juridicum.”

' The Swedish original reads as follows. “Karl Olivecrona tillhér otvivelaktigt sakménniskorna.
Det visar sig i hans skrifter, i hans sitt att hivda en standpunkt eller en avvikande mening, och det
visar sig inte minst i hans praktiska forhallande till sina medménniskor. Hans goda, varma hjarta
och sjdlvforglommande generositet tar sig ytterst séllan uttryck i 6versvallande fraser och gester,
men sd mycket mera i handling. Jag har ménga ganger — inte minst i mitt samarbete med honom i
Hagerstromkommittén — haft tillfdlle att konstatera dessa drag. Hartill kommer en egenskap som
forklarar effektiviteten i hans verksamhet bade som forskare och som handlingsménniska: hans
tankes rorlighet och hans frihet fran fordomar och stelbent dogmatism. Allt detta jamte hans mang-
sidiga intressen gor samvaron med honom inte bara intellektuellt stimulerande utan &ven rik och
védrmande.
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To a present-day observer, Olivecrona’s position of high consideration in the aca-
demic world after the war may be somewhat surprising. One must, however, re-
member that Olivecrona was far from being alone in having supported Germany,
though more prudent supporters chose to keep a low profile. As Sverker Oredsson
(1996) makes clear, there was considerable support for—though even more opposi-
tion to—Nazi Germany among students and professors at Lund University during
the war, especially the first years, and there is little reason to assume that the situ-
ation was much different at other Swedish universities. Moreover, Staffan Thor-
sell points out in his recent book Mein lieber Reichskanzler [My Dear Chancellor]
(2006) that even the Archbishop and certain members of the Cabinet and of the
Swedish Royal Family had a positive view of Nazi Germany.

In any case, Olivecrona wrote a number of important books and articles after
the war, notably “Realism and Idealism: Some Reflections on the Cardinal Point
in Legal Philosophy” (1951), The Problem of the Monetary Unit (1957), Rdtt och
dom [Law and Judgment] (1960),'> “Legal Language and Reality” (1962a), Law as
Fact (1971), and Rdttsordningen [ The Legal Order] (1976, p. 2). And he also edited
a collection of Hégerstrom’s essays on legal and moral philosophy, which had been
translated into English at Olivecrona’s request by C. D. Broad, mentioned above.
This collection of essays was published, with an introduction by Olivecrona, under
the title Inquiries into the Nature of Law and Morals (Hagerstrom 1953a, b, c, d, e,
f). In my view, Olivecrona’s initiative and hard work with the Hagerstrdom volume
deserves the very highest recognition.

In the 1970’s, Olivecrona published several essays on topics in the history of le-
gal and political philosophy. He wrote about John Locke (1969, 1971/1972, 1974a,
b), Jeremy Bentham (1975), Hugo Grotius and Samuel Pufendorf (1973, 1977),
and Axel Hagerstrom and natural-law thinking (1978). He had earlier published an
essay on the making of a king in medieval Sweden (1942b), a book on Roman Law
(1949), and a book on the legal philosophies of Hagerstrom and Lundstedt (1962b,
2nd ed. 1964). He actually seems to have developed an appreciation of the natural
law thinkers of the seventeenth century in his old age.

Karl Olivecrona died on 5 February 1980 in Lund at the age of 82. He is, howev-
er, buried in Uppsala at Uppsala gamla kyrkogdrd [Uppsala Old Cemetery], where
Axel Hégerstrom and Vilhelm Lundstedt, too, rest. Thus the leading Scandinavian
realists, with the exception of Alf Ross, now rest in the same cemetery together with
their primary source of philosophical inspiration.

Man kan inte annat dn kénna en djup glddje och tacksamhet dver att det finns en vén sddan
som Karl Olivecrona. I en tid som sannerligen ar i behov av personer med andlig resning ar han
en ljuspunkt. M4 han &nnu i manga ar fa verka till forskningens fromma och till glidje for hans
manga vinner.”

12 A prominent Norwegian legal scholar, Carl Jacob Arnholm (1962, p. 31), referred in a review to
Rdtt och dom [Law and Judgment] as “a great and permanent achievement,” expressing his hope
that it, or at least parts of it, “be translated into one of the world’s leading languages”.
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Chapter 3
Olivecrona’s Legal Philosophy: A Preview

Abstract In this chapter, I offer an overview of Olivecrona’s legal philosophy in
the hope that it might facilitate understanding of the exposition and critical dis-
cussion of it that follows in the coming chapters. I begin with a few words about
Olivecrona’s main publications, and proceed to introduce two important themes in
Olivecrona’s legal philosophy, namely naturalism and conceptual analysis, adding
a few words about Olivecrona’s meta-ethics. I then briefly discuss six central topics
in Olivecrona’s substantive legal philosophy, viz. (1) the critique of the view that
law has binding force, (2) the analysis of the concept and function of a legal rule, (3)
the analysis of the concept of a right, (4) the idea that law is essentially a matter of
organized force, (5) the idea that courts necessarily create new law when deciding
a case, and (6) the idea—which is in keeping with (1) and (2)—that the function of
legislation is not to create binding legal rules, but to introduce independent impera-
tives into the legal machinery in a way that makes law part of the “chain of cause
and effect.” I then discuss, equally briefly, (7) the distinction between the truth and
the correctness of legal statements, (8) Olivecrona’s thoughts on some topics in
the history of legal and political philosophy, (9) the relation between Olivecrona’s
legal philosophy and the theory of legal positivism, and (10) the relation between
Olivecrona’s legal philosophy and the legal philosophies put forward by Héger-
strom, Lundstedt, and Ross. Except for the question of judicial law-making, the
division of Olivecrona’s substantive legal philosophy into the topics (1)—(7) tracks
the presentation in the First Edition of Law as Fact, and allows us to see how
Olivecrona’s legal philosophy developed over the years.

3.1 Olivecrona’s Main Publications

Although Olivecrona had already published a few short articles in legal philoso-
phy, notably a piece on legal concepts (Olivecrona 1928), his first major publica-
tion in the field was the First Edition of Law as Fact (Olivecrona 1939), which
saw the light of day in 1939—the year in which World War II broke out and in
which Olivecrona’s mentor and primary source of philosophical inspiration, Axel
Héagerstrom, passed away. After the publication of the First Edition of Law as Fact,
Olivecrona began devoting himself to legal philosophy in earnest. His most impor-
tant publications include Om lagen och staten [On Law and the State] (Olivecrona
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1940), which is a slightly expanded Swedish version of the First Edition of Law
as Fact, Lagens imperativ [The Imperative of the Law] (Olivecrona 1942), “Real-
ism and Idealism: Some Reflections on the Cardinal Point in Legal Philosophy”
(Olivecrona 1951), The Problem of the Monetary Unit (Olivecrona 1957), Rdtt
och dom [Law and Judgment] (Olivecrona 1960, 2nd ed. 1966), “Legal Language
and Legal Reality” (Olivecrona 1962a), “The Imperative Element in the Law”
(Olivecrona 1963-1964), Grundtankar hos Héigerstrom och Lundstedt [ Fundamen-
tal Ideas of Hiigerstrom and Lundstedt] (Olivecrona 1962b), the Second Edition of
Law as Fact (Olivecrona 1971), and Rdttsordningen [ The Legal Order] (Olivecrona
1976), which is a Swedish version of the Second Edition of Law as Fact, where
the latter is a slightly expanded version of the former. His last legal-philosophical
publication was an article on Axel Hagerstrom and natural law theory (Olivecrona
1978), which was published in a collection of essays on the legacy of the Uppsala
School of philosophy.

3.2 Naturalism and Conceptual Analysis

Olivecrona’s legal philosophy reflects the influence of the Uppsala School of phi-
losophy. As we have seen in Chap. | and shall see again in Chap. 4, the Uppsala
philosophers, led by Axel Hagerstrom and Adolf Phalén, maintained (1) that con-
ceptual analysis is a central philosophical task, (2) that subjectivism (conceived as
the view that the object of a person’s consciousness exists only in this conscious-
ness), (3) that metaphysics (conceived as the view that there is a reality beyond the
world of time and space) is false, even pernicious, and (4) that there are no objective
values. Thesis (3) constitutes, or perhaps depends on, a version of naturalism that I
shall refer to in what follows as ontological naturalism.

Although Olivecrona devotes his writings to analysis of fundamental legal con-
cepts, such as ‘law,” ‘legal rule,” ‘right,” ‘duty,” and ‘court judgment,” he never dis-
cusses conceptual analysis in the abstract. One thing is clear, though: Unlike Alf
Ross and Vilhelm Lundstedt, he does not accept the thesis of semantic naturalism,
according to which an analysis of a concept is philosophically acceptable only if
the concept thus analyzed refers to natural entities or properties (the narrow con-
ception of semantic naturalism), or at least does not refer to non-natural entities or
properties (the broad conception of semantic naturalism). What he does believe
is that a concept—as distinguished from an analysis of a concept—is philosophi-
cally acceptable only if it refers to natural entities or properties. While the thesis
of semantic naturalism, which he thus rejects, is easy to confuse with the view of
concepts that he espouses, the two theses are really distinct. That this is so should
be clear from the fact that Olivecrona defends an error theory of rights, according to
which the concept of a right refers to non-natural entities or properties, while insist-
ing that the concept of a right should be rejected precisely because it does not refer
to natural entities or properties.
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Olivecrona’s view on naturalism is reasonably clear. As we shall see in Chap. 5,
writers on naturalism make a fundamental distinction between (1) ontological (or
metaphysical) and (2) methodological (or epistemological) naturalism. Ontological
naturalism is the view that everything is composed of natural entities whose proper-
ties determine all the properties of that which exists. Methodological naturalism,
on the other hand, is the view that philosophical theorizing must be “continuous
with” the sciences, where the idea of continuity with the sciences may mean that
philosophical theories are supported by scientific results, or else that they emulate
the methods of inquiry and styles of explanation of the sciences. In addition, some
writers speak of semantic naturalism (see the previous paragraph), according to
which an analysis of a concept is philosophically acceptable only if the concept
refers to natural entities. Although Olivecrona does not make use of these labels,
he appears to be an ontological, but not a semantic, naturalist, and probably not a
methodological naturalist either.

As we shall see in Chap. 6, Olivecrona rarely goes further than to assert that there
are no objective values and that there is no objective ought. But this claim, or these
claims, could be accepted not only by non-cognitivists, but also by error-theorists
and meta-ethical relativists. Hence his meta-ethical position is somewhat unclear.
I suggest, however, that he vacillated in his early writings between an error theory
and a non-cognitivist theory in regard to rights statements and judgments about
duty, while accepting non-cognitivism in regard to value judgments proper, and
that in his later writings he embraced a non-cognitivist theory across the board. As
we shall see in the following chapters, his present meta-ethical position can often
be inferred from his more particular claims about rights and duties and legal rules.
For example, his claim that the term ‘right’ does not refer at all suggests a non-
cognitivist meta-ethics, whereas the claim that ‘right’ does not refer to anything real
suggests acceptance of the error theory instead.

3.3 The Binding Force of Law

We shall see in Chap. 7 that Olivecrona rejects the view that legal rules have bind-
ing force, in the sense that they morally obligate those to whom they apply. Having
considered and rejected the possibility that the binding force is nothing more than
psychological pressure stemming from the likelihood that a person who violates the
law will suffer a sanction, he maintains that if law had binding force, it would have
to be located in a realm of its own beyond the world of time and space, where the
idea of binding force could make sense. He maintains, however, that law could not
exist in such a realm, because there could be no connection between this world and
the world of time and space. As we shall also see in Chap. 7, this interesting objec-
tion draws on Hégerstrom’s critique of Hans Kelsen’s view that law exists in the
so-called world of the ought. Olivecrona concludes that the very idea of a binding
legal rule must be rejected as being meaningless, even contradictory, and takes the
absence of binding force to imply (or to be equivalent with) the absence of legal
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relations. As should be clear, the view that there are no legal relations and hence no
legal rights or duties, no corporations, no marriages, no judges, etc. is quite radi-
cal, and requires an alternative account of the function of legal rules. And such an
alternative account is precisely what Olivecrona offers.

3.4 Legal Rules as Independent Imperatives

As we shall see in Chap. 8, Olivecrona makes a distinction between the form and
the content of a legal rule, and he explains that the content is an idea of an action
by a judge in an imagined situation, and that the form, though not the grammatical
form, is imperative. Pointing out that the command is the prototype of the impera-
tive, he explains that commands have a suggestive character in the sense that they
work directly on the will of the recipient of the command, that this means that they
can cause human behavior, and that therefore legal rules are part of (what he refers
to as) the chain of cause and effect. He also maintains that legal rules are not com-
mands, but independent imperatives, which differ from commands in that they are
not issued by anyone in particular and are not addressed to anyone in particular, and
in that they can sometimes be replaced by sentences that express a judgment.

As we shall see, the claim that imperatives, including independent imperatives,
are psychologically effective is of central importance to Olivecrona’s naturalistic
theory of law—if they were not psychologically effective, the theory would be in-
complete, since (as I have just said), on Olivecrona’s analysis, there can be no legal
relations the knowledge of which could somehow motivate the citizens to act ac-
cordingly. And this means that the function of legal rules cannot be to establish legal
relations, but must instead be to cause human behavior by influencing people.

3.5 The Concept of a Right

Chapter 9 treats Olivecrona’s analysis of the concept of a right. Olivecrona main-
tains in his early works that the term ‘right’ does not refer to anything real, but to
some sort of imaginary power. This means that in his early works he endorses an
error theory of rights, according to which rights statements are always false. He
argues, however, that the concept of a right nevertheless fulfills an important func-
tion in legal thinking, in that rights guide human behavior. The concept of a right, he
explains, can fulfill this function by expressing an imperative, according to which
the right-holder shall be allowed to act in such and such a manner and to maintain
control over that to which he has a right, whereas others may not act in the same
manner or interfere with the object of the right.

In a later essay, Olivecrona also identifies a secondary function of the term
‘right,” namely to convey information. There is, he points out, no doubt that one
conveys information when one asserts, say, that a person owns a certain house. The
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problem, on his analysis, is that there is no fact of the matter that corresponds to
the term ‘ownership.” How, then, can one convey information by asserting that the
person in question owns the house? Olivecrona’s answer, as we shall in Chap. 13
(and below), is that in regard to its informative function a legal statement can only
be correct (or incorrect), not true (or false). But, as we shall also see, this idea is not
without its problems.

Olivecrona points out that the concept of a right also fulfills a technical (or con-
nective) function, in the sense that it ties together two sets of rules in a way that
facilitates our efforts to render the content of those rules. As we shall see, this analy-
sis is similar to the well-known connective analyses proposed by Anders Wedberg
(1951) and Alf Ross (1957), but does not add much to these analyses.

Finally, Olivecrona points out that the concept of a right also fulfills the function
of exciting or dampening feelings, and he invokes this function of the right concept
in his critique of international law as being conducive to war rather than to peace.

3.6 Law, Force, and Social Morality

Chapter 10 deals with Olivecrona’s thoughts on law, force, and morality. Olivecrona
maintains in the First Edition of Law as Fact that law is essentially a matter of or-
ganized force, and he puts forward a number of claims about the precise sense in
which this is so. The first claim is that organized force is necessary to the existence
of law, in the sense that law depends necessarily on the use of force by state organs,
inter alia, in the case of police measures against disturbances. The second claim is
that law chiefly consists of rules about the use of force. The third claim is that the
force of law exerts its influence on social life chiefly indirectly. For, he explains, or-
ganized and irresistible force that is consistently applied by the state organs is much
more important to the influence of law on social life than the immediate effects, say,
of punishing some criminals. The fourth claim is that the law causes the citizens to
internalize certain moral values and standards that make up the content of the legal
rules. The main reason why we internalize the legal rules so readily, he explains, is
that the suggestive effect of the rules, the imperatives, is enormous, especially when
the power of the state is behind them. The fifth claim is that abolishing the force of
law would likely result in important changes in the moral values and standards that
we accept. He also maintains that organized force can serve the citizens only if there
is an organization, namely the state, that has the monopoly on power in the relevant
territory, that the Marxist theory of the state, according to which law and state will
ultimately wither away, is mistaken; and that a belief in international law and the
rights and duties involved is apt to lead to increased use of violence. In his later
writings, he reiterates the first, the second, and the sixth claim, but does not have
much to say about the other claims. He does, however, maintain that the coercive
power of the state presupposes that the state also has psychological power, and vice
versa, and that only judicial independence and a sound judicial ethics can guarantee
legal certainty.
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3.7 Judicial Law-Making

We shall see in Chap. 11 that Olivecrona maintains in the Second Edition of Law as
Fact that in deciding a case the court necessarily creates law for the particular case.
He argues, more specifically, that the judge must evaluate the purported operative
facts or legal texts in order to decide the case, that evaluations are not objective, and
that therefore the judge will necessarily be creating new law when he decides a case.
As should be clear, this is a case where Olivecrona’s meta-cthics plays a decisive
role in the analysis.

3.8 Legislation

Olivecrona maintains, as we shall see in Chap. 12, that the function of acts of leg-
islation is to incorporate rules in the shape of independent imperatives into the ma-
chinery of law, and that this presupposes that two conditions are satisfied, namely
(1) that the citizens revere the constitution and (2) that there be an organization—
the state—that handles the application and enforcement of the law. As we have al-
ready seen, his idea is that legal rules, conceived as independent imperatives, cannot
establish legal relations, though they can cause human behavior by influencing the
subjects of the law on the psychological level. And he maintains, in keeping with
this, that the real significance of the act of legislating is to be found in the formali-
ties that are attached to it, because these formalities confer on the legal rules a spe-
cial nimbus that makes people take them as a pattern of conduct.

3.9 Truth and Correctness

As we shall see in Chap. 13, Olivecrona maintains in the Second Edition of Law as
Fact that legal statements—such as rights statements or statements about duty—
fulfill a directive, an informative, or a technical function in legal thinking, as the
case may be, and that in regard to its informative function, a legal statement may
be correct or incorrect, but not true or false. He explains that the correctness of a
legal statement consists in conformity of the statement to an effective system of
rules, whereas the truth of such a statement would consist in correspondence of the
statement to brute—as distinguished from institutional—facts. So on this analysis,
the statement that 4 owns an object, or that B is a judge, cannot be true or false, but
only correct or incorrect.
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3.10 Topics in the History of Legal and Political
Philosophy

Beginning in the late 1960’s, Olivecrona turned his eye to some important thinkers
in the history of legal and political philosophy. He considers, inter alia, difficulties
in the natural law theories advanced by Hugo Grotius and Samuel Pufendorf, John
Locke’s analysis of the appropriation of property, and Jeremy Bentham’s attempt
to construct a thoroughly naturalist legal philosophy. As we shall see in Chap. 14,
Olivecrona had many interesting things to say about these thinkers and their theo-
ries. For example, his discussion of the role of the concept of suum, the concept
of a private sphere, in the natural law philosophies of Grotius and Pufendorf is of
considerable importance not only because it helps us understand the import of one
of the two fundamental laws of nature identified by Grotius and Pufendorf, but
also because it helps us understand Locke’s important theory of appropriation. And
he objects to Bentham’s analysis, which he finds in many ways admirable, that it
founders on the unjustified and unempirical assumption that law is an expression
of a sovereign will.

3.11 Legal Realism and Legal Positivism

I argue in Chap. 15 that Olivecrona was actually a legal positivist, as that theory, or
family of theories, is understood by contemporary jurisprudents. Legal positivism
thus conceived is a theory of law, not a theory of legal reasoning or a theory about
civil disobedience. What legal positivism offers is an account of the concept of law,
in the sense that it lays down conditions that have to be satisfied by anything that
purports to be law. The backbone of legal positivism thus conceived is to be found
in the social thesis, according to which one can determine the law using (exclusive-
ly or essentially) factual criteria. But legal positivists also endorse the separation
thesis, which has it that there is no conceptual connection between law and morality,
and the thesis of social efficacy, according to which a legal system must be effective
in order to exist. I shall argue that a commitment to all three theses is implicit in
Olivecrona’s analysis. As should be clear, this claim can easily be reconciled with
Olivecrona’s well-known rejection of legal positivism conceived as the theory that
law is the content of a sovereign will.

3.12 Olivecrona, Higerstrom, Lundstedt, and Ross

I argue in Chap. 16 that although Olivecrona adopts Hégerstrom’s naturalism and
non-cognitivism, his substantive legal philosophy is, in all essentials, an indepen-
dent creation that nobody but Olivecrona can claim credit for. For example, while
Olivecrona follows Hagerstrom closely in arguing that the term ‘right’ does not
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refer to anything real and that therefore all rights statements are false, his claim
that the right concept fulfills a directive, an informative, or a technical function in
legal thinking cannot be traced back to Hagerstrom’s writings. Moreover, although
Olivecrona’s rejection of the view that law has binding force is very much in keep-
ing with Héagerstrom’s view, it is clear that Olivecrona elaborates the implications
of this claim in an independent and illuminating way. And Olivecrona’s thoughts
on judicial law-making do not reflect anything in Hagerstrom’s writings, except
of course the non-cognitivism that they share. I also argue that Olivecrona’s legal
philosophy is independent of Lundstedt’s and Ross’s legal philosophies, and that
there are certain interesting differences between Olivecrona’s and Ross’s analyses.
Perhaps the two most important differences between Olivecrona’s and Ross’s legal
philosophies are that Olivecrona, but not Ross, (1) rejects the thesis of semantic
naturalism (narrowly conceived), and (2) takes the absence of binding force (or
validity) to imply (or to be equivalent with) the absence of legal relations.
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Chapter 4
Axel Hagerstrom’s Legal Philosophy:
An Overview

Abstract Olivecrona’s legal philosophy reflects the influence of the Uppsala
school of philosophy, especially as put forward by Axel Hégerstrom. Hagerstrom
developed his legal philosophy on a foundation consisting of ontological naturalism
and a non-cognitivist meta-ethics. He was, more specifically, an ontological, but not
a semantic or a methodological, naturalist, and there are actually also traces in his
meta-ethical writings of so-called error theories of rights judgments and moral judg-
ments, respectively. Hagerstrom devoted the bulk of his writings in legal philoso-
phy to a comprehensive and thorough critique of will theories of law, but he also
analyzed the concept of a declaration of intention, the concept of a right, and the
concept of duty. In addition, he offered an interesting explanation of the tendency of
judges, lawyers, and others to ascribe binding force to legal rules. And even though
he did not put forward a positive account of the concept of law, he did maintain that
law can be conceived of as a social machine in which human beings are the cogs.
His defense of a non-cognitivist meta-ethics is a constructive effort, however, and it
is arguably—together with the critique of will theories of law—his most important
contribution to legal philosophy. Although this chapter aims at presenting Héger-
strom’s legal philosophy, not assessing it, it does include some critical remarks on
parts of it.

4.1 Introduction

We have seen in Chaps. 2-3 that Olivecrona’s legal philosophy reflects the in-
fluence of the Uppsala school of philosophy, especially as put forward by Axel
Héagerstrom, and Olivecrona was more than willing to acknowledge the influence of
Héagerstrom’s ideas on his legal philosophy. Here is how he expressed his feelings
of indebtedness to Hagerstrom in the preface to the First Edition of Law as Fact.
When this book was going to the press news arrived of the death of Professor Axel Hager-

strom. He was my revered and beloved master. I cannot make any attempt here to describe
the nature and extent of his philosophical research, which will certainly in time be more

The reader who wants a fuller account of the philosophy of Héigerstrém, including biographical
information, may want to read Mindus (2009).
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widely known and appreciated than it is now. For my personal part it is enough to say that
my endeavour to treat law as fact could not have been made without the basis supplied by
his work. (1939, Preface)

As we have also seen, the Uppsala philosophers, led by Hégerstrom and Adolf
Phalén, maintained (i) that conceptual analysis is a central philosophical task, (ii)
that subjectivism (conceived as the view that the object of a person’s conscious-
ness exists only in this consciousness) is false, (iii) that metaphysics (conceived as
the view that there is a reality beyond the world of time and space) is false, even
pernicious, and (iv) that there are no objective values.! But since the rejection of
subjectivism does not play any role in Olivecrona’s legal philosophy, I shall discuss
only points (i), (iii), and (iv) in this chapter.

Hagerstrom developed his legal philosophy on a foundation consisting of onto-
logical naturalism, which comes to expression in his rejection of metaphysics, and a
non-cognitivist meta-ethics. He devotes the bulk of his writings in legal philosophy
to a comprehensive critique of will theories of law (Sects. 4.5-4.9), but he also
analyzes the concept of a declaration of intention (Sect. 4.10), the concept of a right
(Sect. 4.11), and the concept of duty (Sect. 4.12). In addition, he offers an interest-
ing explanation of the tendency of judges, lawyers, and others to ascribe binding
force to legal rules (Sect. 4.13). And even though he does not put forward a positive
account of the concept of law, he does maintain that law can be conceived of as a
social machine in which human beings are the cogs (Sect. 4.14). His defense of a
non-cognitivist meta-ethics is a constructive effort, however, and it is arguably—to-
gether with the critique of will theories of law—his most important contribution to
legal philosophy (Sect. 4.3—4.4). Let us, however, begin with a consideration of his
views on naturalism and conceptual analysis (Sect. 4.2).

4.2 Naturalism and Conceptual Analysis

Hagerstrdm was an ontological, but not a methodological or a semantic, naturalist.
One way of expressing one’s commitment to ontological naturalism is to say that
there is one (and only one) all-encompassing spatio-temporal framework, and that
everything that exists is to be found within this framework—if a contemplated en-
tity, such as a unicorn or a legal norm, cannot find a place in this framework, then
it doesn’t exist. As Hiagerstrom puts it in a critical review of Hans Kelsen’s Haupt-
probleme der Staatsrechtslehre:

A legal prescript is, in fact, for him [Kelsen] a judgment concerning a supernatural exis-
tent, which nevertheless (at least in so far as his view is carried out consistently) must be
completely realized in the world of nature. But this is an absurd idea. The supernatural
juridical system cannot be thought of as even existing alongside the natural order. For no

! For more on these points, see Higerstrom (1964a). Swedish-speaking readers may also wish to
consult Oxenstierna (1938).
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knowledge of any reality is possible except through relating its object to a systematically
interconnected whole. But the supernatural and the natural systems, as being different in
kind, cannot be co-ordinated in a single system. Therefore, so far as I contemplate the one,
the other does not exist for me. (1953d, pp. 267)*

Although Hagerstrom speaks of ‘knowledge’ instead of ‘existence’ in this quota-
tion, he seems to be mainly concerned with a question of existence. What he is say-
ing is that we cannot even conceive of the two worlds in question as existing side by
side, since everything that exists is part of the one (and only one) all-encompassing
spatio-temporal framework that he mentions.® That Hagerstrom is really concerned
with a question of ontology in this quotation also gains support from the fact that
what he says does not fit any of the two versions of methodological naturalism
that we shall consider in Chap. 5, namely methodological naturalism that requires
“results continuity” with the sciences, and methodological naturalism that requires
“methods continuity.”

As we shall see in Chap. 5, one may also distinguish a third main type of natural-
ism, which we shall refer to as semantic naturalism, according to which an analysis
of a concept is philosophically acceptable only if it implies that the concept thus
analyzed refers to natural entities or properties. But, as we shall see, one may make
a distinction between a narrow and a broad conception of semantic naturalism. On
the narrow conception, an analysis of a concept is philosophically acceptable only
if it implies that the concept thus analyzed refers to natural entities or properties. On
the broad conception, an analysis of a concept is philosophically acceptable only
if it implies that the concept thus analyzed does not refer to non-natural entities or
properties. But, as we shall see in Sect. 4.4 and 4.11, Hagerstrom accepted neither
version of semantic naturalism. For his espousal of the error theory of rights and of
moral judgments cannot be reconciled with any type of semantic naturalism. What
he did accept was the view that a concept—as distinguished from an analysis of
that concept—is philosophically acceptable only if it refers to natural entities or
properties. But, as I have said above (in Sect. 3.1) that is really a different view than
semantic naturalism as explained above.

I conclude that although Hagerstrom was an ontological naturalist, he was nei-
ther a methodological nor a semantic naturalist. For while he clearly believed that
reality is precisely the interconnected whole that we experience in time and space,
he does not appear to have accepted methodological naturalism of any type, and it is
quite clear that he did not accept the view that an analysis of a concept is philosophi-
cally acceptable only if it implies that the concept thus analyzed refers to natural
entities or properties, or that it does not refer to non-natural entities or properties.

2 Hagerstrom’s line of reasoning is based on a difficult and rather heavy-going analysis of the
concept of reality put forward elsewhere (Hagerstrom 1964a), which I discuss briefly in Spaak
(2013). Swedish-speaking readers may also wish to consult Konrad Marc-Wogau (1968a). And
see Pattaro (2010).

3 Bjarup (2005, p. 3) observes that Higerstrom is an ontological naturalist, though he (Bjarup)
does not use this term.
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Hagerstrom also believed that philosophers, who focus on conceptual analysis,
may be able to reveal contradictions in the concepts used in the special disciplines,
such as legal science (Rechtswissenschaft), and he points out that this is important
because a contradictory concept cannot refer to anything real. He assumes here that
science aims at truth, and that scientifically acceptable propositions describe reality.
He writes:

The representatives of the special sciences have long ago issued to philosophers the com-
mand ‘Hands off!” But what induces a certain boldness in the philosophers, notwithstanding
this com-mand, is the fact that the notions which are used for describing what is actual may
very well be delusive. If they disclose to analytic scrutiny a contradiction, they are notions
only in appearance. In that case there is merely a concatenation of words without meaning.
And the alleged fact, which is supposed to have a nature defined by the ‘notion’, would
be no fact at all. Ever since Socrates’ time it has been held that one of the highest tasks of
philosophy is to analyze notions which are in common use in order to attain a rea/ world of
scientific concepts, which must be internally coherent. For the reality, with which science
is concerned, cannot be described by means of judgments which contradict each other.
No doubt it is always possible to put such judgments into words, but these words have no
meaning. Therefore no science which claims to describe reality can evade a conceptual
analysis of this kind. (1953e, pp. 299-300)*

Unfortunately, Hagerstrom does not have anything to say about the nature of con-
ceptual analysis, or about the proper way to go about analyzing concepts, though
we should remember that he wrote in the first decades of the twentieth century,
that is, before the nature of conceptual analysis came to be seriously debated by
philosophers.

4.3 Higerstrom’s Meta-Ethics 1907-1912:
Non-Cognitivism

Following Bo Petersson (1973, Chaps. 2-3), whose careful analysis also takes into
account Hégerstrom’s unpublished lecture notes, I shall distinguish three phases in
the development of Higerstrom’s meta-ethics: (i) Higerstrom’s meta-ethics 1907—
1912, (ii) Hagerstrdom’s meta-ethics 1912—-1913, and (iii) Hagerstrom’s meta-ethics
1917. 1 shall treat them in turn.

Hagerstrom presented his non-cognitivist theory in a 1911 lecture called “Om
moraliska forestillningars sanning” (“On the Truth of Moral Propositions™)
(1964b).> Having considered arguments for and against the view that moral judg-
ments can be true or false, he concluded that a moral judgment as such “cannot be
said to be either true or false. It is not at all a proposition to the effect that the action

4 Note that whereas logicians take contradictions to be false, Higerstrom appears to be saying that
they are meaningless. For more on Hégerstrom’s emphasis on conceptual analysis, see Oxenstierna
(1938, pp. 8-43); Wedberg (1966, pp. 392-396).

3 For a rich, although somewhat meandering, analysis of Higerstrom’s inaugural lecture, see Bja-
rup (2000). See also Mindus (2009, Chap. 3).
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is actually or in truth the right one.” (Hagerstrom 1964b, p. 92) It is, however, clear
from the Swedish text that he did not speak of ‘judgments’, but rather of ‘ideas’ or
‘conceptions,” which indicates that he conceived of semantic analysis as involving
considerations of a psychological nature.

Héagerstrdm’s main argument in support of the non-cognitivist thesis was the fol-
lowing: Since the act of evaluating something presupposes the existence of a feel-
ing, whereas the act of making a judgment does not, an evaluation must be some-
thing different from a judgment (see Petersson 1973, pp. 112-121).° And since,
on Hégerstrom’s analysis, only judgments are true or false, an evaluation can be
neither true nor false. Higerstrom writes:

Kant says in one place that duty presents itself to us only in so far as we are acting or
thinking about acting. In this statement there lies the idea that duty exists for us only in
so far as that which we find ourselves in duty bound to do is an actual or possible way of
acting. But in this idea, again, it is implied that the action must arouse an inferest in us.
This is undoubtedly true. If we stand as cold observers before ourselves, that is, in reality
interested not in what is observed but only in the investigation of what is observed, what
can we discover? We recognize, in the midst of a manifold of other phenomena, a feeling of
duty in connection with a judgment of value and a direct interest in a certain action. But all
this yields nothing more than a certain kind of psychological event. That the action ought
to be done is not at all part of what we can discover. The keenest analysis of what is present
reveals no such thing. Or in a similar way we investigate a certain action. We can establish
that the action arouses the strongest appetite or the strongest desire or that it leads to my
well-being or that of another. We can discover—Ilet us feign the possibility—that it is com-
manded by a god or our unobservable being. But every attempt to draw out of the situation
the conclusion that it is actually in the highest degree of value to undertake the action is
doomed to failure. No obligation or supreme value can be discovered in such a way, for if
we are standing indifferently before ourselves and our actions, only observing, we can only
establish factual situations. But in the fact that something is, it can never be implied that it
ought to be. That something is better than something else is meaningless for the indifferent
observer. For him nothing is better or worse.

But turn the situation around. We are considering an action, and different motives
appear. Now it becomes immediately clear to us that we ought to act in a certain way. Here
we no longer stand indifferently before ourselves and our actions, but we assume a certain
posture towards that which is given. In this posture a supreme value really does signify
something to us.

Note that in so far as we consider that something is actually the case, i.e. that truth is
present, we consider also that it is so entirely without regard for our subjective posture
towards the fact, our feelings or our interests vis-a-vis the fact. Thus the result must be that
in moral propositions as such we do not at all consider that obligatoriness actually belongs
to the action. To say that it does would imply that it would hold without respect to any
subjective posture regarding the fact. But that would be meaningless. (1964b, pp. 88-89)

He concludes that the task of moral philosophy conceived as a science can only be
to indicate what is true, not to tell us what we ought to do (Petersson 1973, p. 95).
Thus moral philosophy cannot be a science in, but only a science about, morality.
Moral philosophy, he says, can deal with the origin of moral evaluations, and should

¢ For a critique of Petersson’s interpretation, see Danielsson (1990). Petersson responds to Dan-
ielsson’s critique in Petersson (1990).
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be based on psychological analysis and guided by a critical philosophical analysis
of actual ideas (Petersson 1973, p. 96).

Interestingly, Bjarup (2005, p. 5) maintains that it follows from Héagerstrom’s
non-cognitivism that there can be no moral knowledge and therefore no moral criti-
cism of positive law. But I fail to understand why the lack of moral knowledge
should have to imply that there can be no moral criticism of positive law. It is, of
course, true that, on the non-cognitivist analysis, such criticism cannot be based on
knowledge of what is morally right or wrong, good or bad. But that is another mat-
ter. As Hagerstrom himself says (1964b, p. 90), “one may not draw the conclusion
from the foregoing [the presentation of his non-cognitivist theory] that it would be
impossible to delineate an obligation for other persons in any sense.” But despite
Hagerstrdom’s protestations, critics have charged that it follows from the theory that
everything is permitted, and that this means that theory is likely to facilitate the rise
or maintenance of totalitarian regimes (on this, see Mindus 2009, pp. 104—106).
I shall consider this question (or, rather, these questions) more closely below (in
Sect. 10.12).

4.4 Higerstrom’s Meta-Ethics 1912-1913 and 1917:
Non-Cognitivism and Error Theory

Very soon Hégerstrom came to embrace a mixed meta-ethical theory. Having made
a distinction between primary evaluations and value judgments, he argued that
whereas primary evaluations are neither true nor false, value judgments are always
false. The reason why value judgments are always false is that they involve a claim
that the object of evaluation has a certain property, namely a value, which does
not exist. This means that Hégerstrom’s non-cognitivist theory now applies only to
primary evaluations, whereas (what we might call) the error theory applies to value
judgments (for more on the idea of an error theory, see Mackie 1977a, Chap. 1;
Joyce 2001; Tegen 1944).

But what, exactly, is a primary evaluation, and what is a value judgment? Hager-
strom does not have a lot to say on this important issue, at least in his published
writings. But Petersson (1973, pp. 128—-129) explains that on Hagerstrom’s analysis,
a primary evaluation is an evaluation by a person who is in a concrete situation
of choice, whereas a value judgment is an evaluation by a person who is not in a
concrete situation of choice; and that whereas an agent is typically emotionally in-
volved, an observer is typically not thus involved. We see that Higerstrom’s analy-
sis in the quotation in Sect. 4.3 concerns primary evaluations, not value judgments.

In 1917, Hagerstrom published an important work in meta-ethics, namely 7ill
fragan om den objektiva rittens begrepp [On the Question of the Notion of Law]
(1917a, 1953c¢) and finished two sets of lecture notes on the same topic, namely
Moralpsykologi [Moral Psychology] (1917b) and Virdeldra och virdepsykologi
[Value Theory and Value Psychology] (1917c). Taken together these works con-
tain a considerable amount of information about Hégerstrom’s meta-ethics in this
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period. In crude outline, we might say that Higerstrom stayed in this period with the
mixed theory that he had introduced in 1912—-1913, but developed the theory further
(see Petersson 1973, p. 133; Mindus 2009, pp. 77-85).

Hagerstrdm’s non-cognitivist analysis of moral judgments of duty is on display
in the above-mentioned essay 7ill frdgan om den objektiva rittens begrepp. Having
observed that the grammatical form of sentences like “This action is my duty” or
“I am under an obligation to act” suggests that we are here dealing with real judg-
ments, which can be true or false, Higerstrom goes on to invoke a very difficult
argument that is clearly meant to refute the view that moral judgments are real
judgments. He begins by pointing out that a sentence like “This action is my duty”
is equivalent to a sentence like “This action ought to be undertaken by me.” But, he
continues, if moral judgments are real judgments, then the speaker would—through
the latter claim—be representing a modification of reality as a real characteristic of
the action in question, that is, the speaker would be ascribing to the modification of
reality an absolute reality. But, he objects, this is impossible. As [ understand Hager-
strom, he means that if a claim like “This action is my duty” were a true (or false)
judgment, and if it implied a claim such as “This action ought to be performed by
me,” then the latter claim would assert a modification of reality in the shape of the
action that could not be reconciled with the assertion that reality, that is, the action
in question, also is what it is. That is to say, the idea appears to be that a claim such
as “I ought to do X cannot be a judgment, because it would then have to assert both
that X'is and that X is not. Hagerstrom therefore concludes that what lies behind “the
ought” must instead be a feeling. He writes:

... I should, in the judgment which lies behind the sentence, be representing to myself a
certain modification of existence itself as a real characteristic of the action. I should thus be
ascribing to the modification of reality an absolute reality. But this is as impossible as that I
should be able to regard a certain limitation in what is black as absolutely black. Or, to put
it in another way: / should, in one and the same act of consciousness, ascribe reality in the
absolute sense to the action, in so far as 1 take it as possessing a real characteristic, viz.
oughtness-to-exist, and at the same time say that it merely ought to exist. So there cannot
be a genuine judgment at the back of the utterance of the sentence. But, if what is peculiar
in the “ought” of duty cannot be a term in a judgment, because it would then be a modifica-
tion of existence, it must be of such a nature that it cannot function as a cognized term in
the context of reality. But this is exactly what is peculiar to a feeling-content as such. Thus
it is shown that there lies at the back of the “ought” of duty a feeling. That this feeling is a
conative one follows from the fact, stated above, that in our consciousness of duty we feel
ourselves driven towards a certain course of action without being determined thereto by any
valuation. (1953c, p. 135. Emphasis added.)

While it seems to me that Hagerstrom has a point here, [ must leave it an open ques-
tion whether this very complicated argument is really valid.”

Since the error theory allegedly embraced by Hégerstrom is not that easy to spot
in his writings (1953c, pp. 162-163), I want to take a look at what Andries Mac
Leod—who appears to have been the first to deal with Héagerstrdom’s error theory
in print—has to say on this topic. Having discussed Hégerstrom’s thoughts on the

7 Higerstrom’s argument has been criticized by Marc-Wogau (1968b, pp. 161-163) and Petersson
(1973, pp. 175-186).
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consciousness of duty, Mac Leod proceeds to argue that on Hégerstrom’s analysis, a
sentence such as “This is the right thing to do” expresses a judgment that the right-
ness attaches to the action in an objective manner, and that all such judgments are
false. He then states the following:

That I have interpreted Hégerstrom correctly here and that he really meant this, is evident
from the following claims in 7ill fragan om den objektiva rdttens begrepp [On the Ques-
tion of the Notion of Law]: “It should thus be the sense of duty that is behind the ‘ought to
occur’ of the norm! This is however impossible, since, as has been said, it is precisely the
assumption of the norm that produces the sense of duty. The consciousness that lies behind
the expression must therefore be a real judgment”... “Should, then, such an obviously false
notion be able to cause reverence even on the part of the modern, educated conscious-
ness?”.... Thus a sentence of the type “this or that line of conduct is the right one” declares
according to Hégerstrom a false judgment. One must... from that be able to draw the con-
clusion that it expresses a false statement. But according to value nihilism it expresses no
statement at all; it does not express anything that is true or false. Hagerstrom s theory thus
conflicts with value nihilism. (1973, pp. 19-20)3

I cannot say that I find Mac Leod’s interpretation of Hégerstrom’s text fully con-
vincing, but I shall not go into this difficult question here. Suffice it to say that
Mac Leod has not been the only Swedish philosopher who has maintained that
Héagerstrom defended an error theory of moral judgments (see, e.g., Petersson 1973,
pp. 131-132).

As we shall see in Sect. 4.11, Hégerstrom also puts forward an analysis of the
concept of a right, according to which rights statements are always false. The reason
is that rights statements involve a claim that the right holder possesses some sort
of supernatural power, which cannot be found in the world of time and space. This
means that Hagerstrom puts forward an error theory of rights statements in addition
to his error theory of moral judgments. He does not, however, clarify the relation
between these two error theories.

4.5 The Critique of Will theories I: Circular Reasoning

Hagerstrom’s critique of will theories of law runs along two different paths. There is
both (i) the idea that there simply is no will of the relevant type, and (ii) the idea that
will theories surreptitiously introduce ideas taken from natural law theory (on this,

8 The Swedish original reads as follows. “Att jag hérvidlag tolkar Héigerstrom riktigt och att han
verkligen menar sa, framgar av f6ljande yttranden i 7ill fragan om den objektiva rdttens begrepp:
“Alltsé skulle det da vara pliktkénslan, som ligger bakom normens ’bor ske!” Nu dr emellertid detta
omdjligt, emedan, som sagt, det &r just antagandet av normen, som verkar pliktkanslan. Det bakom
uttrycket liggande medvetandet maste salunda vara ett verkligt omdome”.... “Skulle da en sé pata-
gligt falsk forestéllning kunna foranleda vordnad dfven hos det modernt bildade medvetandet?”....
Alltsé en sats av typen “det och det handlingssittet dr det rétta” tillkdnnagiver enligt Hégerstrom
ett falskt omdome. Man maste... ddrav kunna draga den slutsatsen, att den uttrycker ett falskt
pastaende. Men enligt vardenihilismen uttrycker den inget pastaende alls, uttrycker den icke négot,
som &r sant eller falskt. Hédgerstroms teori strider alltsd mot vérdenihilismen.”
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see Olivecrona 1962b, pp. 11-16). I treat the first type of critique in Sects. 4.5-4.8
and the second type in Sect. 4.9 (the questions considered in Sect. 4.5-4.8 are also
considered in Mindus 2009, Chap. 4).

Hagerstrom (1953b, pp. 17-18) explains that the central claim of will theories
is that law is the content of a certain will: “Law is regarded as an actual existent,
as being the content of a certain will, endowed with power and active in a society;
the content being expressed in a certain way.” But, he objects, no such will can be
found in reality.

To arrive at this conclusion, he considers and rejects three commonly discussed
ways of conceiving of the will in question. First, he considers the view that /aw
is the content of a will determined by law, and he mentions as an example the
view that law is the content of the will of the state (Hagerstrom 1953b, pp. 18-20).
However, he objects that this analysis moves in a circle. This objection is clearly
well-founded: To define the concept of law in terms of a will—namely, the will of
the state—that is in its turn conceptually dependent on law is undoubtedly a case of
circular reasoning.

Secondly, he considers the view that law is the content of a collective or general
will (Hagerstrom 1953b, pp. 20-28). He begins by considering a version of this
view that is derived from natural law theory and operates with the idea of a will
that is common to all the active individuals in the society in question (Hégerstrom
1953Db, p. 20). The main problem with this version of the view, he points out, is that
it mistakenly assumes that each individual has knowledge of all the relevant legal
rules. But he also objects that no individual could will that all rules enacted by a
certain authority be applied and enforced (Hégerstrom 1953b, p. 21): “no particular
rule of law can be a demand of the general will, on this view, since its special con-
tent is not demanded by that will but is a matter of indifference to it.” I agree with
Héagerstrom that it is unlikely that any individual could have knowledge about all
rules. I cannot, however, say that [ understand why no particular legal rule can be
demanded by this general will, if the will is indifferent to the content of the rule in
question and is concerned only with the formal quality of the rule, say, that it has
been issued by a certain institution. How could it matter that the relevant individuals
do not also will that a given rule be applied because of its content?

Héagerstrom then considers a version of this view that derives from the philoso-
phy of Hegel, according to which the will in question is some sort of super-individ-
ual will that has individuals as its organs (Hagerstrdom 1953b, p. 25). He explains
(Hégerstrom 1953b, p. 26) that such a will can be conceived of either as the will of a
psycho-physical organism that is analogous to the natural organism, or as a “purely
spiritual reality, autonomous in relation to the psycho-physical context, which acts
within individuals and determines them to perform certain actions.” Unsurprisingly,
he rejects both these alternatives.

Thirdly, he considers the view that law is the content of the will of the sovereign,
that is, the “de facto” supreme personal authority, a view held by Jeremy Bentham
and John Austin, among others (Hagerstrom 1953b, pp. 28-29). The problem with
this view, he explains, is that the power of the sovereign is dependent on the exist-
ing law—if there were no law, there could be no sovereign. He reasons as follows:
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Let us confine ourselves to constitutionally governed states. Is it not true that, just as the
private individual must appeal to the positive law when making claims on other individuals
if he is to get his rights, so too must the political authority base himself on the existing con-
stitution in making his regulations for social relationships if those regulations are to have
the force of law? Note, e.g., the difference between a monarch’s purely personal decisions
and those which he makes in council, from the standpoint of their respective legal force.
Must not constitutional law have first gained authority, no matter in what way this may have
happened, in constitutionally governed states, in order that a person shall have any author-
ity from the legal point of view? When, after a revolution, there is a question of establishing
a constitutional authority in the state, whose decisions shall have actual application, the first
thing to be done is to give force to certain constitutional rules. The same is true when it is a
question of establishing a new constitutional state. (Hagerstrom 1953b, pp. 30-31)

While Hégerstrom’s reasoning is clearly sound—if the power of the sovereign is
factually dependent on the existing law, then law cannot be the content of the sov-
ereign’s will—one may wonder about the truth of the premise, that is, the claim that
the power of the sovereign is factually dependent on the existing law. As we have
seen, Héagerstrom maintains in the quotation above that the sovereign must “base
himself on the existing constitution,” if his regulations are to have “the force of
law.” One might, however, object that the real question is whether the sovereign
could exercise power over the people—with or without the help of the legal machin-
ery—not whether his commands could have the force of law if he didn’t base them
on the constitution. However, Hiagerstrom might with some justification respond to
this objection that there is simply no other practical way for the sovereign to exer-
cise his power than to make use of the existing legal system, and this means that the
relevant question is indeed whether the sovereign’s commands could have the force
of law if he didn’t base them on the constitution.

4.6 The Critique of Will Theories I1: A Futile
Anthropomorphization of the Various Forces that
Maintain the Legal System

Having considered and rejected the above-mentioned ways of conceiving the rel-
evant will, Hagerstrom turns to consider the possibility that the will may be under-
stood as the driving force behind the various forces—such as class interest, fear of
anarchy, lack of organization among the discontented part of the population, and
the inherited custom of observing the law of the land—that uphold the legal system.

Héagerstrom rejects this analysis, however, arguing that these individual wills
could not constitute a unitary will aimed at upholding the law, even if each and
every individual did will that the law be upheld, and that in any case no such will ac-
tually exists in modern societies. He states the following about the latter difficulty:

Whole strata of the population are desirous of a revolutionary alteration in the foundations
of the law, although this desire does not issue in action because of certain inhibiting factors.
Other layers of the population are indifferent, or do not in general direct their attention to
the question of the value of the continued existence of the law. But, in spite of this division,
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the legal order persists, without too great disturbances, in a given society, because of the
cooperation of the factors of the kind already mentioned. (Hégerstrém 1953b, pp. 39-40)

He points out that the anthropomorphization of the above-mentioned forces, al-
though unscientific, would be fairly harmless, if it did not also constitute the basis
for ostensibly scientific claims about the content of law, specifically claims about
the ranking of various sources of law (Hagerstrom 1953b, pp. 41-42). To illustrate
this, he points out that on certain legal analyses, one source of law, typically statute
law, rather than another, say, customary law, is considered to be determinative of the
will of the state. But, he points out, this is arbitrary, given that in some cases cus-
tomary law has a derogatory effect on statute law (Hagerstrom 1953b, pp. 47-48).

I believe Hagerstrom is right to object to such anthropomorphization: There nei-
ther is nor could be a will of the relevant kind. He is also right to question the as-
sumption that the will of the state should have to be expressed by statute law rather
than by customary law. This assumption is simply question-begging.

4.7 The Critique of Will Theories II1: Older Legal
Systems

Héagerstrom maintains that even though will theories may have a certain initial
plausibility when we focus on modern legal systems, their weaknesses are exposed
when we focus on older systems of law. The relevant difference between older and
modern legal systems, he explains, is that whereas modern law is to a large extent
the result of legislation, older law is not.

Having explained that in Roman law there was no separation between divine and
human law, and that the law was assumed to exist independently of the will of the
ruler(s) or the will of the people, Hégerstrom objects that to speak of popular ac-
ceptance, express or implicit, of the law is to introduce without justification modern
points of view (1953c¢, pp. 57-58).

He also considers, inter alia, the common law in England, the Roman ius gen-
tium, and the situation in the Athenian democracy, and points out that in none of
these cases was the law dependent upon the will of the ruler(s), or the state, or the
people. He states the following about the view that the common law depends on the
will of the state:

It is a perversely modernized interpretation of the facts to say that the state gives binding
force by an ‘express or tacit law’ to ‘ancient customs.’ Neither the facts themselves nor the
notions of law which prevailed at the time correspond to anything of the kind. The reality,
which underlies the assumption of a ‘tacit law,” a ‘Gestattung,” on the part of the state, is
simply the fact that the rules in question are effective in actual life, whether the supreme
organ of the state wishes it or not. (Hagerstrom 1953c, pp. 60-61. Footnote omitted.)

Héagerstrom concludes his analysis with a consideration of an attempt by John Sal-
mond to defend the applicability of the will theory to older systems of law despite
the difficulties just mentioned. Salmond’s idea, Hagerstrom explains, is that the
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status of legal norms depends on the power and the will of the state, whereas the
content of the norms does not (Hagerstrom 1953c, p. 72). But Hagerstrom objects to
Salmond’s line of reasoning that in this context “the power of the state” may mean
either (i) the supreme personal power in the state, or (ii) the organized power of the
people, and that neither option is workable. The problem with (i) is that the supreme
personal power owes his power in part to the existing law, and that therefore law
cannot depend on his will (Hiagerstrdom 1953c, pp. 72-73).° The problem with (ii)
is that we simply do not need to invoke a will of the relevant kind in order to ac-
count for the fact that there is a legal system in a society. For, as we saw in Sect. 4.6,
Hagerstrom believes that the legal rules that constitute a legal system may be effec-
tive in a certain territory whether or not there is any will aiming at maintaining the
system (Hégerstrom 1953c¢, p. 73).

4.8 The Critique of Will Theories IV: Adjudication

Hagerstrom further objects to will theories that the judgment handed down by the
judge in the particular case need not be identical with the content of the lawmaker s
will (Hagerstrdm 1953c, pp. 74-85). For, he explains, the lawmaker might not have
thought about the issue under consideration; or the judge might interpret the rel-
evant provision in light of the surrounding body of law (systemic interpretation), or,
perhaps, in light of moral considerations in order to avoid an absurd result. Since
these factors need have nothing to do with the lawmaker’s will, the law as applied
by the judge need not be identical with the lawmaker’s will.

He considers the possibility that it may be the judge s—not the lawmaker’s—
will that is relevant, because he reasons that the judge may be authorized by the
lawmaker to decide the case before him according to his own will within the legal
framework drawn up by the lawmaker (Hagerstrdm 1953c, p. 85). On this analysis,
the judge’s will takes the place of the lawmaker’s will, which means that the lack
of identity between the law and the content of the lawmaker’s will becomes irrel-
evant. Hagerstrom rejects this possibility, however, on the grounds that it cannot
be squared with the separation of powers doctrine, or, as he puts it, “general legal
opinion,” according to which the judge is merely authorized to apply (or declare)
pre-existing law, not to create new law. Among other things, “it should be quite un-
questionable that a judge regards himself as proceeding in accordance with objec-
tively valid norms, not only when in a given case he interprets the law according to
his own judgments of value, but also when he supplements it or even decides contra
legem.” (Hagerstrom 1953c, p. 86. Footnotes omitted.)

I agree with Hagerstrom that we cannot save the will theory by allowing that the
lawmaker has delegated legal power to the judge in the way explained above. For
not only would it contradict the separation of powers doctrine, it would also be very

° As should be clear, this is essentially the circularity objection that Higerstrom leveled at will
theories in Section 5 above.
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difficult to say that a judge ever applied the law incorrectly on this analysis. I am
not, however, convinced by Héagerstrom’s claim that (it is obvious that) the judge
always considers himself to be applying pre-existing law when deciding a case.
But, unlike Hagerstrom, I do not consider this circumstance to be very important to
Hagerstrdm’s main claim.

4.9 The Critique of Will Theories V: The Surreptitious
Introduction of Ideas from Natural Law Theory

As if the above difficulties weren’t enough, Hagerstrom also maintains that will
theories should be rejected on the grounds that they include ideas that have been
surreptitiously introduced from natural law theory (1953b, pp. 48-55). The reason
why will theorists have introduced such ideas, he explains, is that they need to as-
sume that the judge has an extra-legal, namely a moral, duty to apply the law, in
order to explain why the judge ought to apply the law rather than some other rules,
and that they cannot account for such an extra-legal duty within the will-theoretical
framework.

Hagerstrom thus appears to assume that a theory of law needs to explain why the
judge ought to apply the law rather than some other rules, or at least that will theo-
rists feel that their theory has to explain this—the reason why he believes that will
theorists need to assume that this duty is extra-legal is of course that any reference
to the existence of a legal duty to apply the law would be patently question-begging.
He writes:

When a judge is engaged in deciding a legal case, and applies the statutes in force in accor-
dance with the constitution, is there any rule of law according to which he decides that the
statutes in force, and not some other rule, are to be the principles of his decision? What
could this rule of law be, which would in effect determine the validity of the constitution
itself? It obviously will not do here to refer to the instructions to the judges, since their legal
validity itself depends on the constitution. [The legal writer] Adickes asserts that there is
such a rule of law; but he himself says that it is a rule of law which depends on “the nature
of the case,” i.e., a rule of natural, not of positive, law. According to W. Jellinek there is a
supreme rule of law which gives to all legal systems their validity. “If there is in a human
corporative activity a supreme holder of power, that which he ordains must be followed.”
This proposition, which according to Jellinek himself, is a “necessity of thought” and there-
fore not a prescript, obviously belongs to natural law; and it certainly cannot be said to be
of much value. (Héagerstrom 1953b, p. 49. Footnotes omitted.)

The main problem with Hagerstrom’s line of argument is that it is not clear why
will theorists should have to explain why judges ought to apply the law.!? The will
theory is clearly a version of legal positivism, in the sense that it holds that we can
determine the law using factual criteria; and a legal positivist would simply say

10 Moreover, it is not clear why we should think of the rules mentioned by Hégerstrom in the quo-
tation as rules of natural law. Hégerstrém appears to assume that every rule that cannot be traced
back to a recognized source of law must be a rule of natural law. But surely this is an overbroad
use of the term ‘natural law.’
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that judges have a legal duty to apply the law, that it depends on the circumstances
whether they also have a moral duty to apply the law, and that that is all there is to it.

Consider in this regard H. L. A. Hart’s theory of law, in which the so-called rule
of recognition plays a crucial role. This rule constitutes, identifies, and ranks the
sources of law, such as legislation, precedent, custom (1961, pp. 97-107), and im-
poses a legal duty on the officials to apply all and only rules that meet the criteria of
validity laid down in it (on this, see, Dworkin 1978, pp. 48-51; MacCormick 1981,
p- 110; Raz 1980, p. 199). The rule of recognition is a customary or, if you will, a
social rule, which is to say that it is a rule by virtue of being accepted or practiced by
a certain group of people, in this case legal officials. So under Hart’s theory, if there
is a rule of recognition, judges have a legal, though not necessarily a moral, duty to
apply the law. And to my knowledge no one has ever objected to Hart’s theory that
it doesn’t explain why the judge ought to apply the law rather than some other rules.

To be sure, Hart does not assume that law is morally binding, as will theorists
appear to do. But this is not an important difference in this context. The problem
Héagerstrom points to is that one cannot explain why judges ought to apply the /aw
by pointing to a legal rule that requires them to apply the law, since that would
amount to circular reasoning. Similarly, one cannot explain why one ought to be
moral by pointing to a moral norm that requires one to be moral.!' So whether or
not you accept the claim that law and morality are conceptually connected, you will
have to agree that a legal duty to apply the law cannot explain why you ought to ap-
ply the law—and this means that anyone who assumes the existence of a legal duty
to apply the law will have assumed what Héagerstrom wants him to prove. But, as [
have said, I cannot see that a theory of law has to answer this question.

Hagerstrom (1953b, pp. 50-51) concludes by pointing out that in so far as some
writers still believe, in spite of these difficulties, that we can determine and rank the
various sources of law by reference to the will of the state, they trade on an ambigui-
ty in the concept of positive law. For, he points out, these writers operate with a state
will, which they derive from the existence of an effective system of legal rules, and
they assume that the legal rules will be interpreted and applied to concrete cases by
judges and other legal officials. The problem with these assumptions, he continues,
is that judges will sometimes deviate from a legal rule by applying it analogically
or contra legem, that will-theorists have to justify such deviations by reference to
the will of the state, and that this involves bringing an element of natural law into
positive law. The reason, he explains, is that whereas the “state-will” derived from
an effective legal system concerns rules that are actually applied, the state-will that
is needed here must concern the rules that ought to be applied, and this means that
an element of natural law has entered into the system of rules in question:

That the will of the state wills this or that rule now means, not that the rule actually is
enforced, but only that it ought to be enforced. At that stage the notion of positive law,
in so far as it is bound up with the will of the state, has acquired the meaning that certain
rules ought to be applied. But at that point an element of natural law has entered into “posi-

' For an illuminating account of the difficulties involved in giving an answer to the question
“Why be moral?”, see Frankena (1980, pp. 75-94).
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tive law” as the object of jurisprudence. This element, however, is disguised because it is
thought that one is concerned only with what the will of the state actually wills; though
really what is meant by the state’s willing here is simply that certain rules ought to be fol-
lowed. (Hégerstrom 1953b, p. 51)

I accept the substance of Hagerstrom’s claim. As I understand him, he reasons as
follows. If one infers from the existence of an effective legal system that the state
wills that the rules of the system be applied in a certain way, X, one cannot also infer
that the state wills that a certain rule be applied differently, Y, say, analogically or
contrary to its wording. I do not, however, believe that the best way of putting this
point is to say that an element of natural law has been brought into positive law.

4.10 The Concept of a Declaration of Intention

Hagerstrom has analyzed the concept of a declaration of intention (Willenserk-
ldrung) in the field of private law and has found some problems. He points out that
a person who makes a declaration of intention naturally intends to achieve certain
legal consequences, such as acquiring a certain object, X. But, he continues, a will to
achieve an end involves the means to that end—if it didn’t, it wouldn’t be a will, but
a mere wish. He then points out that since the means in question cannot be anything
other than the very declaration of intention to acquire X, the declaration of intention
to acquire X (call it A) must be a declaration of intention to acquire X by means of
another declaration of intention to acquire X (call it B). But B must in turn be a dec-
laration of intention to acquire X by means of yet another declaration of intention to
acquire X (call it C), and so on and so forth (1953¢, pp. 300-301); and this means
that we are faced with a problem of infinite regress.

I am inclined to accept Hégerstrom’s objection, though I must admit that I am
not sure I fully understand it. It is, however, worth noting that both Eng (1993,
pp. 10—-17) and Svensson (1996, pp. 67-75) have considered the objection and re-
jected it. Both of them argue, inter alia, that Hagerstrom mistakenly assumes that a
declaration of intention is a declaration of intention in the literal sense contemplated
here. But, one wonders, if it isn’t a declaration of intention in the literal sense, what
is it? Luckily, we may leave the question about the validity of Hagerstrom’s line of
reasoning open here. Instead, we shall focus on Hagerstrom’s positive account of
the concept of a declaration of intention.

According to Hagerstrom (1953¢, p. 305), “a ‘declaration of intention” within the
sphere of private law is, in its essence, a declaration made by a private individual,
which expresses in the imperative form an imaginative idea concerning the coming
into being of certain rights and duties.” So on Hagerstrom’s analysis, the concept
of a declaration of intention includes two elements: (i) an idea concerning certain
rights and duties, and (ii) an imperative element. Higerstrom has, inter alia, the fol-
lowing to say about these two elements:

Now a declaration of intention in the sphere of private law is always a declaration concern-
ing certain legal relationships or certain rights and duties. From this it follows that the
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‘declaration of intention’ in question does not express either an awareness of the actual
nature of one’s own volition or an awareness of certain rights and duties as actually exist-
ing, but yet it does indicate an idea of certain rights and duties. That is to say, it expresses
what is called an imagination, as opposed to a judgment which is as such an awareness of
reality./.../The imperative form, like a gesture of command, has in social intercourse sim-
ply the function of mechanically influencing action in a certain direction. Legislation con-
stantly uses the imperative form, e.g., ‘Let it be so’, ‘Let him know’, ‘He shall be punished’,
etc. And it obviously does so because of the psychological effect which the imperative form
has, especially when there is authority behind the words, as there is in legislation which is
constitutional in form. But a person who as a private individual makes a legal ‘declaration
of intention’, whether alone or in conjunction with others, functions as a legislator within a
certain sphere, either by himself or with them. In so far as the declaration has legal effect,
he has behind him, in making it, the authority represented by the law governing the validity
of such declarations of intention. And so the imperative form acquires a special force in this
case too. (Hagerstrom 1953e, pp. 302-304)

Hagerstrom points out that both a legislator who legislates about rights and duties
and an individual who makes a declaration of intention have in mind actual situa-
tions, such as a situation in which a person is able to make use of his property as
he pleases. But they also have something more in mind, he explains, namely some
sort of supernatural power (Hagerstrdom 1953e, pp. 322-323): “As regards ‘juridi-
cal obligation’ in particular, this is supposed to be present in the ‘obliged’ party, be
it noted, quite regardless of whether he does or can fulfil it, and even of whether he
actually feels any obligation whatever to perform the action which is said to be his
‘duty’.”

He adds that the right-holder’s enjoyment of the advantages of that to which he
has the right amounts to the exercise of the supernatural right (Hagerstrdm 1953e,
pp- 322-323): “This ‘exercise’ issues from the right; but the latter exists indepen-
dently, even if it cannot be exercised because of natural obstacles.” But, he points
out, the concept of a right thus conceived is a logical absurdity, because the right is
elevated above the world of time and space while having as its object an advantage
that belongs precisely to the said world (Héagerstrom 1953e, p. 324). He seems to
have in mind here the same difficulties that he pointed to in connection with his
critique of Kelsen’s analysis, discussed above in Sect. 4.2.

Let us also note in conclusion that when Hagerstrom speaks (in the quotation
above) of the “psychological effect which the imperative form has,” he has in mind
precisely the suggestive character that (as we shall see in Chapter below) Olivecro-
na ascribes to legal rules conceived as so-called independent imperatives (for more
on on Hégerstrom’s view of the suggestive character (or effect) of imperatives, see
Mindus 2009, pp. 142—-144).

4.11 The Concept of a Right

On Hiégerstrom’s analysis, rights statements are always false, since they involve the
ascription of a supernatural power to the right-holder, which power does not exist.
Hence we might say that Hagerstrom is putting forward an error theory of rights.
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Hagerstrdom begins by pointing out that the concept of a right does not corre-
spond to any facts. Focusing on /egal rights, he considers the possibility that the
factual basis of such rights (rights to property as well as rights to performance)
might be found either (i) in the protection guaranteed by the legal system, or (ii) in
commands issued by the state that those concerned respect the right, but he rejects
both possibilities (1953a, p. 4).

The problem with (i) is that the legal system simply cannot guarantee that the
right-holder will al/ways be in possession of his property. For the state does not
step in until the owner has actually lost possession of the property. “All that it can
do,” Hégerstrom points out (Hagerstrom 1953a, p. 102), “is to enable me to regain
the house if it should already be in possession of another person.” But, one may
wonder, is it really necessary to maintain that the protection guaranteed by the legal
system means that the owner can never lose possession of his property? Why can’t
we conceive of state protection as including helping an owner who has lost posses-
sion to get his property back? I suspect that Hagerstrdm’s idea is that a reason must
be given to justify state protection in such a case, and that this reason must be that
the aggrieved party has the right of ownership, and that therefore such an analysis
would be moving in a circle.

Héagerstrom then turns to consider the second possibility, namely that a person’s
right consists in the state’s commanding everybody else to respect his right and
threatening to impose sanctions if they do not. The problem with this type of analy-
sis, he points out, is that there is not necessarily disobedience in a situation where
a right has been infringed. This is so, he explains, because disobedience to a com-
mand presupposes awareness of the command—if the addressee believes that he is
within his rights to do what he is doing, he is not disobeying the command. Indeed,
as Hagerstrom sees it, in such a case the addressee has not even received the com-
mand, since “... an order which does not reach the person for whom it is intended is
only an empty sound and not a real order.” (Hégerstrom 1953a, pp. 2-3)

I do not find Héagerstrom’s reasoning persuasive, however. I do not think it is
reasonable to say that a person must be aware of the (purported) command in order
to have been commanded. And Hégerstrom’s claim that a person who believes that
he is within his rights to make use of an object, say, cannot be said to have been
commanded to stay away from the object, strikes me as bizarre. Surely it must be
enough that he understands that the commander purports to command him to do
something. His belief about the rightness or wrongness of the relevant action seems
to me to be irrelevant to the question whether or not he has been commanded.

Héagerstrom also considers the possibility of analyzing the concept of a right in
terms of our moral intuitions of right and wrong. He rejects this alternative, how-
ever, because he believes that it cannot be squared with the common-sense assump-
tion that the right-holder has a right to protection from the state, or at least a right to
self-help. For, he reasons, such a right to protection, or self-help, presupposes that
the right is a supernatural power. This is so because this type of right cannot follow
from the fact that the right-holder does nothing wrong when he uses the object for
his own purposes, but presupposes that the object belongs to the right-holder. But,
he continues, since the object of ownership is not part of the right-holder, but must
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be external to him, the right of ownership must be a power that is independent of the
right-holder’s physical (or actual) power (Hagerstrom 1953a, pp. 4-5).

Hagerstrdom concludes that we conceive of rights as some sort of supernatural
power that enables the right-holder to do certain things:

It seems... that we mean, both by rights of property and rightful claims, actual forces,
which exist quite apart from our natural powers; forces which belong to another world
than that of nature, and which legislation or other forms of law-giving merely liberate.
The authority of the state merely lends its help to carry these forces, so far as may be, over
into reality. But they exist before such help is given. So we can understand why one fights
better if one believes that one has right on one’s side. We feel that there are mysterious
forces in the background from which we can derive support. Modern jurisprudence, under
the sway of the universal demand which is now made upon science, seeks to discover facts
corresponding to these supposed mysterious forces, and it lands in hopeless difficulties
because there are no such facts. Traditional points of view overmaster us, which we try to
fit into the framework of modern thinking, unsuccessfully because they are not adapted to
it. (Hagerstrom 1953a, pp. 5-6)

I cannot, however, accept Hagerstrom’s starting point: that the right of property
implies a right to state protection or self-help. To be sure, there is an important tradi-
tion going back to Hugo Grotius, according to which the right of property implies
a right to self-help if not a right to state protection. But today the received opinion
is rather that the concept of a right implies neither a right to state protection, nor a
right to self-help. On this analysis, when a person has a right to property, the law
will to some extent protect his exercise of this right, even though there may be no
correlative obligation on the part of other people to not interfere (and thus no cor-
responding right on the property owner’s part to state protection or self-help).!> But
this correlative obligation is another matter altogether. We may therefore conclude
that since the premise of Hagerstrom’s argument (or inference) cannot be accepted,
the conclusion—that the concept of a right is a supernatural power—cannot be well
founded in the sense that it follows from #his premise.

Let us note in conclusion that Hégerstrom’s analysis of the concept of a right
makes it clear that Hégerstrom did not accept the theory of semantic naturalism (in
any version). For it is clear that while he believed that the concept of a right would
be philosophically acceptable only if it referred to natural entities or properties, he
did not believe that an analysis of the concept of a right would be philosophically
acceptable only if it implied that the concept thus analyzed refers to natural entities
or properties. In other words, if you accept some version of the error theory, you
cannot also accept the theory of semantic naturalism (in any version).

12 As H. L. A. Hart (1982, pp. 179-180) puts it, “at least the cruder forms of interference... will
be criminal or civil offences or both, and the duties or obligations not to engage in such modes of
interference constitute a protective perimeter behind which liberties exist and may be exercised.”
(Emphasis added)
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4.12 The Concept of Duty

Héagerstrom maintains that the concept of duty—just like the concept of a right—
does not correspond to any facts. He considers the possibility of analyzing the con-
cept of duty in terms of facts, either (i) as an action the omission of which is likely
to bring about a sanction, or (ii) as an action that is commanded by the legislative
authority. But he rejects both alternatives, on the grounds that they do not comport
with our ordinary understanding of the existence of a duty.

The problem with (i), he explains, is that we accept that a duty may exist, even
though its infringement does not involve any sanction whatsoever (Héagerstrom
1953a, p. 6). Similarly, the problem with (ii) is that we believe that a person may
have a duty, even though he is unaware of any command by the legislative author-
ity addressed to him (Hégerstrom 1953a, pp. 7-8). But to this one may object (as
I did in the case of Hagerstrom’s analysis of the concept of a right) that a person’s
lack of awareness of a command directed to him does not mean that he has not been
commanded.

Héagerstrom concludes that the concept of duty has a mystical basis, in the sense
that it cannot be defined in terms of any fact (Hagerstrom 1953a, p. 11). Thus his
view that a concept—as distinguished from an analysis of the concept—is philo-
sophically acceptable only if it refers to natural entities or properties is evident here,
too. He adds that it would be futile to try to analyze the concepts of right and duty
in terms of the lawmakers’ will. “For”, he points out, “that there is a real will which
expresses itself in law is not confirmed by the facts.” (Hagerstrom 1953a, p. 11)

4.13 The Belief in the Binding Force of Law

Héagerstrom’s thoughts on the belief on the part of judges, lawyers, and others that
legal rules are binding is of considerable interest, given the central role the rejection
of the view that law has binding force plays in Olivecrona’s legal philosophy.

Héagerstrom begins by pointing out that commands are categorical, in the sense
that they do not include any reference to a value that the recipient of the command is
supposed take into account, and that therefore threats and sanctions are extraneous
to the concept of a command (1953c¢, pp. 117-118). He adds that the commander
can influence the recipient simply by uttering the command, because the idea of an
imperative expression is to create directly an intention to act in the addressee of the
command (Hégerstrom 1953c, p. 120. See also 1953e, p. 304).

Turning to an analysis of the concept of duty, he maintains that the feeling of
duty is a feeling of conative impulse divorced from evaluation. Having argued that
the feeling of compulsion that we experience as part of the feeling of duty is de-
termined neither by looking at the action in question as a means to avoid unpleas-
ant consequences, nor by reference to objective values, he concludes that what we
have here is simply an impulse toward an action that is felt to be compulsive: “The
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impulse imposes itself on us, no matter what evaluatory attitude we may take to-
wards the action. That is to say, the feeling of duty is a conative feeling, and, to put
it more definitely, a feeling of being driven to act in a certain way. Undoubtedly
a free valuation of the action is not the determining factor in this feeling.” (1953c,
p- 130. Emphasis added.)

Hagerstrom explains that the state of consciousness of the recipient of a com-
mand and the state of consciousness of one who has a duty are similar, in that
in each case there is present a feeling of conative impulse as well as a feeling of
compulsion, while pointing out that there are also important differences. He writes:

In command the expression acts through the recipient’s peculiar relation to the giver of the
order. But in the case of the idea of duty the expression acts independently of its concrete
perceptible form. It appears as an objective property of the action, with the idea of which
the feeling of conative impulse is associated. This action is referred to a norm, viz., the idea
of a system of conduct as something which essentially goes along with the expression of
command, and it stands out as the one which is right from that standpoint. Thus it comes
about that a consciousness of an obligation to do the action, which is wholly absent in the
case of a recipient of a command, is bound up with the feeling of duty. (Hagerstrom 1953c,
pp- 192—-193. Emphasis added.)

Of special interest is Higerstrom’s claim that the state of consciousness of a recipi-
ent of a command easily passes over into the state of consciousness of one who is
under a duty, and that therefore people are likely to think of the commands of the
authorities as binding norms, provided that the authorities manage to assert them-
selves (Héagerstrom 1953c, p. 196). Applying this line of reasoning to the /egal situ-
ation, he maintains that there is an ever-present tendency in jurisprudence to view
legal rules as statements about what ought to happen, that is, as binding norms or
rules, even though they are also viewed as commands (or imperatives):

Here we are concerned with conceived imperatives, which seem to issue from an author-
ity or a system of authorities, and which assert themselves effectively and unanimously
in society. As a result the expression of command easily transforms itself in the popular
consciousness into an objective property of a system of conduct. The fact that this system
is regarded as holding only for the members of the society in question, and only so long as
the authorities who officially determine the system adhere to it, does not alter the fact that
it is regarded as part of the absolute system of norms. The latter appears to be adjusted for
a particular society, with regard to the existing situation, by the officially determinative
authorities. That the content alters means only that a change in the situation causes the
authorities to decree a different content as that which “ought to be actualized.” Conversely,
the idea of such a system, with “ought to be actualized” as an objective property of it, eas-
ily passes over into the idea of imperatives. So nothing is more natural than that one who
contemplates the facts should have a tendency to regard a legal rule as at once an effectual
imperative and a statement, regarded as authoritative by the members of a society, about
what actions “ought to be undertaken.” (Hagerstrom 1953c, p. 198)

He maintains in another publication, in keeping with this, that the existence of
an effective legal system is a necessary condition for the maintenance of positive
morality—if the law were not thus enforced, our ideas of rights and duties would
evaporate and our behavior would change accordingly. Discussing rules of private
law, he states the following:
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The mere idea of rights and duties would not be a sufficient force for maintaining the order
that is necessary for the promotion of the cooperation among private persons through all
sorts of legal transactions. Of course, the threat of reactions is also always needed when this
order is transgressed. Without this even the ideas of rights and duties would lose their own
psychic force. A right that cannot be asserted through coercion becomes attenuated in this
way to a purely supersensual power, so that it loses all connection with the real power. But
with that the idea also loses its natural foundation. (1963a, p. 205. See also 1963b, p. 247)13

4.14 Law as a Social Machine

Having argued that the very idea of law conceived as a set or a system of binding
rules evaporates into nothingness, once we take into account the insight of ontologi-
cal naturalists that social reality is the only reality there is, Hagerstrom goes on to
maintain that there is indeed in any society a set of rules that are actually applied by
courts and other law-applying organs, and that we may well refer to this system of
rules as the law of the land:

Owing to all sorts of social-psychological factors, a system of rules for behavior is really
maintained in a certain society by and large by persons determined in the rules themselves,
and laws are passed and ordinances are issued according to the ideas of behavior expressed
in the constitution. The laws and ordinances lead to compliance through persons deter-
mined in them, e.g. judges. This is a fact that can be determined irrespective of all inter-
ests./.../Naturally, the rule system that is, on the whole, actually maintained in a society
can be characterized as this society’s law, and knowledge of what actually occurs, and what
most likely will occur, on the basis of the actual power of the rule system to determine
actions, can be called legal science. (1931, pp. 83-84)'

He maintains in a later publication, in keeping with this, that law conceived of as
a legal system is essentially a social machine, in which human beings are the cogs
(19531, p. 354). And he identifies what he considers to be three distinct and neces-
sary conditions for the existence of a legal system, namely (i) social instinct, (ii) a
positive moral disposition, and (iii) fear of external coercion.

13 The Swedish original reads as follows. “Den blotta idén om rittigheter och skyldigheter skulle
icke vara en tillracklig kraft for upprétthallande av den ordning som 4r nddvéandig for befordrande
av privatpersonernas samverkan genom allehanda réttstransaktioner. Det behdvs givetvis ocksa
alltid hotet med reaktioner vid 6verskridandet av denna ordning. Darforutan skulle till och med
idéerna om rattigheter och skyldigheter forlora sin egen psykiska kraft. En réttighet som ej kan
goras gillande genom tvang fortunnar sig sa till en rent dversinnlig makt, att den tappar all forbin-
delse med den verkliga makten. Men ddarmed forlorar ocksa idén sitt naturliga underlag.”

14 The Swedish original reads as follows. “Pa grund av allehanda socialpsykologiska faktorer up-
pehélles verkligen i ett visst samhille i det stora och hela ett system av handlingsregler av i regler-
na sjdlva bestdmda personer, stiftas lagar och utfardas férordningar enligt i forfattningen uttryckta
handlingsidéer. Lagarna och forordningarna leda till efterfoljd genom déri bestdmda personer t.ex.
domare. Detta dr nu ett faktum, som kan bestimmas oberoende av alla intressen./.../Naturligtvis
kan nu det i ett samhille i det hela faktiskt upprétthallna regelsystemet betecknas som detta sam-
hilles ratt och kunskapen om vad som faktiskt sker och vad som med sannolikhet kan antagas
komma att ske pa grund av regelsystemets faktiska kraft att bestimma handlandet betecknas som
rittsvetenskap.”
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He explains (Hagerstrdm 1953f, p. 350) that he means by the term ‘social in-
stinct’ the circumstance that “in a certain community the members are inclined,
in general independently of all reflexion, to follow certain general rules of action,
whereby co-operation at least for maintenance of life and propagation within the
group becomes possible.” He then explains that social instinct is more fundamental
than the positive moral disposition and the fear of external coercion, in the sense
that the latter presuppose the former. He develops his thoughts on this matter as
follows:

Without it [social instinct] morality would not lead to such action as is free from legal
coercive reaction. Without it such reactions would not be possible as regular occurrences,
and therefore fear of external pressure could not become a factor constantly operating in
the direction of such action. Nevertheless the other factors are important, because social
instinct does not infallibly act on its own account, but may be overcome by interests or
passions which lead to antisocial action. They become active where the directly operating
social instinct fails, and, together with the instinct as directly active in maintaining the rules
of coercion, they make possible the stable existence of the legal order as a power. (Hager-
strom 19531, pp. 352-353)

Hagerstrom adds that these factors contribute to the maintenance of the legal system
as a power, in the sense that they help bring about a systematic application of coer-
cive rules within a group of people (Hagerstrom 19531, pp. 353-354).

It is worth noting in this context that Mindus (2009, p. xix) maintains that as
a matter of fact Hégerstrom did not believe that humans were “mere cogs” in the
machinery of law, and she offers an interesting and quite plausible analysis of this
metaphor (Mindus 2009, Chap. 5, especially pp. 151-152). She argues that in order
to understand the sense in which Hagerstrom thought of humans as cogs in the ma-
chinery of law, we need to consider, infer alia, his thoughts on the above-mentioned
suggestive character (or effect) or legal rules, on (what she calls) the feedback ef-
fect of the law, on the role of the constitution, and on justice. Unfortunately, a fuller
treatment of Mindus’s analysis would fall outside the scope of this overview of
Hagerstrom’s legal philosophy.
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