Chapter 6 ®)
The Power of Dialogue: The oo
Regulator—Regulatee Relationship

in the Norwegian Oil and Gas Industry

Ulla Forseth

Abstract The aim of this chapter is to investigate the regulator-regulatee relation-
ship and dialogue as a policy instrument in the Norwegian oil and gas industry.
Dialogue is used as a lens to shed light on power relations in encounters between regu-
lator and regulatees. The empirical part draws on qualitative research and multiple
data sets. Dialogue is the preferred supervisory strategy and is embedded in symmet-
rical and asymmetrical power relations. The dialogue is formalised, ritualised, and
restricted during regulator-regulatee encounters, whereas regulatees call for more
informal discussions. The use of dialogue as a policy instrument has contributed to
leeway for creativity in operations, learning, feedback, shared understanding and,
according to the regulator, innovation and solutions beyond minimum requirements
of laws and regulation.
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6.1 Introduction

The aim of this chapter is to explore the regulator-regulatee relationship in the oil
and gas industry considering power relations embedded in the Norwegian model of
working life. As pointed out by Foucault (1976: 125), power is inevitably associated
with resistance (“La ou il y a pouvoir, il y a résistance”), and Stephen Lukes suggests
that “Power is at its most effective when least observable” (Lukes 2005: 1). These
quotes bring centre stage power as a multifaceted concept. According to Max Weber,
power is when somebody can make decisions that influence the action of others and
contradicts the interests of them. In the traditional command-and-control model of
regulation, the regulator exercises power by conducting inspections or audits, and
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then issues formal sanctions in case of violations (Baldwin et al. 2012). The regulator
relies on the force of law to prohibit certain forms of conduct and enforce other types
of action.

Foucault elaborated on forms of disciplinary power and surveillance, but later
highlighted power as a productive force to be found everywhere and not only wielded
by specific actors or institutions (Foucault 1991), such as the regulator in this case.
Rather, power resides in discourse, e.g., in interpretations, use of language and
symbols, and there is constantly a struggle between different discourses. How the
term ‘regulation’ is conceptualised, developed, and practised in different industries
are therefore important areas for investigation. There exists a wide range of regula-
tory designs, but I limit the scope to a command-and-control model and a dialogue-
based approach. Black (2002: 183) employed discourse analysis to analyse regulatory
conversations, i.e., ‘the communicative interactions that occur between all involved
in the ‘regulatory space”. These regulatory conversations are sites for the discursive
production of the identity of the regulatee and the regulator (Forseth and Rosness
2021). A critical report after an audit or an investigation report, for example, can
jeopardise a company’s identity and reputation as a responsible player.

The Petroleum Safety Authority Norway (PSA) presents dialogue as its preferred
policy instrument because of its impacts on accountability, learning, innovation and
improved health and safety. Discussing the Norwegian petroleum industry’s regula-
tory regime with non-Nordics, however, they are perplexed as to how it works. From
the vantage point of more traditional command-and-control approaches to regulation,
they often find the Norwegian oil and gas regulatory regime ‘too open-ended, the
inspections are too few and the reactions to non-compliance are too soft’ (Rosness
and Forseth 2014: 309). To explore such issues, the following research questions are
central:

1. What does the regulator (PSA) flag up as key principles of the regulatory regime?

2. How does the regulator practice dialogue in encounters between regulator and
regulatees?

3. How do the regulatees experience dialogue in regulatory encounters?

I draw on a research portfolio on risk governance in the oil and gas industry
conducted with Ragnar Rosness, SINTEF, and collaboration with scholars from the
University of Stavanger and the University of Oslo.! Rosness and I investigated
tripartism and a controversy concerning the safety level on the Norwegian continental
shelf around the millennium, analysing the voices of the regulator and dialogue as
a policy instrument (Forseth and Rosness 2021; Rosness and Forseth 2014). The
research design was explorative and qualitative, and the empirical material stems
from the PSA website, a strategic sample of investigation reports, and two focus
group interviews with a purposive sample of PSA officers in 2016 and 2018. In
addition, we analysed anonymised raw data from 36 focus group interviews with the

! The projects were funded by the Norwegian Research Council (no. 183251 and 233,971).
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PSA and other stakeholders conducted by the principal investigator and his team in an
expert committee on health, work environment, and safety in the petroleum industry
commissioned by the Ministry of Labour and Social Affairs (Engen et al. 2013).
Although some of these data date back in time, they are still useful in investigating
a specific, historical example of dialogue in the regulation of health, safety, and
environment.

The chapter is organised as follows: After outlining key features of the Norwegian
model of working life, the empirical part illustrates how these are practised in the
regulatory regime in the oil and gas industry. The first part spells out how the PSA
presents and makes sense of this regulatory regime. The second part deals with
how dialogue is practised in regulatory encounters and includes how regulatees take
sense. The analysis identifies ambiguities and tensions, and in the final part power
relations embedded in this regulatory regime are discussed before concluding on the
transferability of the results.

6.2 Context: The Norwegian Model of Working Life

Norway is described as a high-trust country (Skirbekk and Grimen 2012), and trust
among the different stakeholders is important for how the ‘Norwegian model’ has
developed. Participation and collaboration have a long history back to the 1930s and
the agreement between the social partners. A former Norwegian Minister and soci-
ologist described the Norwegian model of working life as a Chinese box (Hernes
2006): there are several layers encompassing bipartite and tripartite collaboration
where management and shop stewards collaborate on the micro level in the compa-
nies and employers’ organisations, while trade unions and the authorities collabo-
rate on the macro level. This type of tripartite collaboration differs from the way
Ayres and Braithwaite (1992: 26) defines tripartism as formal involvement of public
interest groups in the regulatory process. In contrast to the antagonistic relationship
often found in Anglo-American literature, the relationship between management and
workers has been coined as a ‘conflict partnership’ (Dglvik et al. 2017) where the
parties acknowledge both shared and conflicting interests. The metaphor boxing and
dancing is illustrative when elaborating on how conflict partnership is practised over
time (Rosness and Forseth 2014). The function of the safety representative is also
unique, including the legal right to halt a work operation in case of immediate danger
to the life or health of workers, without any risk of economic repercussions for the
safety representative.

This brief introduction summarises some features of the Norwegian model of
working life, and how it is a result of historical, structural, institutional, and cultural
factors. It is an important backdrop for understanding the regulatory regime in the
oil and gas industry.
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6.3 Dialogue as Policy Instrument

When oil was discovered at the Ekofisk field in the North Sea in 1969, Norway
had little competence in this area and had to rely on multinational oil companies.
Until 1985, the government pursued a traditional regulatory model which relied on
checklist-oriented inspections and government-based approvals (Bang and Thuestad
2014: 245). Several major accidents such as the Ekofisk Bravo blowout in 1977,
and the Alexander L. Kielland disaster in 1980 which killed 123 persons, had great
impact and led to administrative and political reforms. A new regulatory approach
to safety and the working environment was introduced with functional regulation
and the introduction of internal control (ibid.). This model of government-enforced
self-regulation emphasised the importance of cooperation with those involved and
that ‘the regulator should establish a dialogue between employees, employers and
government on the issues relating to development of regulations...” (White Paper
no. 51 1992-1993) cited in Bang and Thuestad (2014) [my emphasis]. In the next
section, I elaborate on how this was implemented in the regulatory regime.

On their website, the PSA spells out the fundamental principles of the petroleum
regulations and their role as both ‘guide dog’ and ‘watch dog’. They underscore that
they pursue risk-based regulation but that it is the responsibility of the individual
company to ensure that they follow the law, rules, and regulations: ‘Each company is
responsible for the safety of its own operations. This represents a fundamental prin-
ciple in the petroleum regulations’ (PSA 2018). The role of the regulator is to develop
regulations, define parameters for the industry and monitor that activities are pursued
in a prudent manner by the players and, in the event of regulatory breaches, make
appropriate use of enforcement powers (ibid.). Regulation and enforcement are struc-
tured to emphasise trust in and support the sense of responsibility in the companies.
A particular ‘see to it” obligation (ibid.) comes in addition to each player’s respon-
sibility for complying with the regulations, ensuring that everyone doing work on
their behalf complies with the requirements and conducts activities correspondingly.

Dialogue is a non-statutory policy instrument and the preferred supervisory
strategy. The term dialogue is multifaceted and includes face-to-face encounters
with regulatees, communication after incidents through investigation reports and
cover letters, and tripartite interaction. The PSA will, however, make use of more
severe instruments such as orders, coercive fines, halting, or administrative fines,
if deemed necessary. Coercive power might be the outcome of dialogue, but it is
not frequently used according to the PSA website or our interviews. One example
dates back to 2017 when the PSA, after dialoguing, halted operation on Goliat, the
largest offshore platform in the Norwegian sector of the Barents Sea operated by the
Italian company ENI, because problems with the electricity system created a risk of
a major accident. It has occurred that a company chose to shut down an operation
after dialogue before the regulator acted.

The PSA flags up tripartite collaboration and dialogue as crucial for reaching the
ambitious goal expressed by the government to be world-leading in safety, health,
and environment on the Norwegian continental shelf. Tripartism is institutionalised
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in various arenas, such as the ‘Regulatory Forum’ and ‘Safety Forum’—arenas for
information sharing, discussions of key HSE challenges, how to develop parameters
and implement measures to maintain a safe industry (see chapter by Lindge in this
volume). ‘In these arenas, the parties can join forces in a constructive collaboration
on improvements, including for safety and the working environment—an asset all the
parties say they want to preserve and develop’ (PSA 2016, The Norwegian Model).
These structures are important because they facilitate dialogue and set in motion
different aspects of power by the stakeholders such as definition power, agenda power,
decision power, and implementation power (Falkum 2015). The introduction of an
annual monitoring system to measure how the level of risk is developing, “Trends
in the risk level’ in 1999, can be seen as a ‘boundary object’ (Star and Griesemer
1989). It facilitates cooperation between parties with different viewpoints and can
reframe a local understanding. Institutionalisation of collaboration and power among
stakeholders is a countermeasure against too close relations between regulator and
regulatee, capture and corruption. Transparency is another factor and the result of
audits, investigation reports and cover letters are published on the PSA website in line
with the Act relating to the right of access to documents held by public authorities.

6.4 Properties and Impacts of Regulatory Dialogue

Officers, supervisor coordinators, and managers from the PSA underscored the
importance of dialogue and explained why it is the preferred mode of working. When
the goal is continuous improvement of HSE in the whole industry, inspection, control
and fining individual companies fall short. It was mentioned that this differs from
the command-and-control model of the Labour Inspection Authority due to different
philosophy and different characteristics of the industry. The dialogue is formalised,
restricted, and ritualised, and the regulator and the regulatee have their roles to play.
The PSA refrains from proposing specific solutions to a problem raised by regulatees
because this would imply taking responsibility away from the player. The PSA exer-
cises power by setting the terms of collaboration. As I seeit, itillustrates asymmetrical
power relations between regulator and regulatee because when deemed necessary,
dialogue is substituted by more coercive forms of power. Involving companies and
people at the sharp end gives them leeway for innovation in operations and allows
them to provide feedback to the regulator. Officers at the PSA gave examples of
how regulatees had come up with new, creative solutions that went beyond minimum
requirements. The outcome is better compliance and improved safety, health, and
environment.

Overall, representatives from the companies appreciated this use of dialogue,
but there were diverse interpretations of the term. Some managers called for more
informal dialogue where they could discuss openly without risking issues coming
back in a future audit, and participants from small companies called for more specific
advice. It was also mentioned that there was a shift towards challenging the regulator
and some shop stewards reported more pressure in the ‘conflict partnership’ with
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management. The context of the dialogue is important, and a safety representative
mentioned how they prepared for encounters with the PSA and conducted window
dressing before the visit. I interpret this as an example of impression management on
the part of the regulatees where they try to appear in the best possible way to stand
out and strengthen their reputation as a responsible player.

Tripartite arenas are institutionalised to strengthen dialogue and collaboration and
help to build situational awareness and a shared vision of reality. These arenas can
also be used to discuss controversial issues. In a particular case concerning a new
well design, the PSA employed agenda power and invited the other parties to discuss
the controversial case. The end result was a unanimous veto. Rosness and Forseth
(2015) suggest that these tripartite arenas thrive on tensions and ambiguities due to
their ability to shift between collaborative and antagonistic modes of interaction.

Through analysis of a strategic example of investigation reports after incidents and
accidents, we found that event sequence descriptions were mostly ‘de-individualised’
as individuals did not function as grammatical subjects (Forseth and Rosness 2021).
The PSA used rhetorical means to frame non-conformities as deficiencies of the
safety management system rather than individual violations, thus counteracting the
search for scapegoats.

According to the initial quote by Foucault, where there is power, there is resistance.
Players had been known to request a combination of individual violations into larger
categories, to reduce the number of violations to protect their reputation, but without
any success. I propose that another way of demonstrating resistance was to postpone
answers or be reluctant to share strategic documents when asked by the PSA.

6.5 Concluding Remarks

Dialogue as a policy instrument in this context is not spontaneous, frank and
‘dominion-free’, but stimulates communicative action. Besides, other types, proper-
ties and impacts of dialogue are likely to be found in other industries and countries.
Some regulators might open up for more informal dialogue than in this case.

The regulatory regime has evolved since the beginning of the Norwegian oil
adventure, and the environment and the circumstances have changed. Representa-
tives from the PSA and the companies did not talk a lot about power, but the analysis
identified both symmetrical and asymmetrical power relations in encounters with
regulatees as well as examples of resistance on the part of the regulatees. The regu-
latory regime has institutionalised dialogue and collaboration as cornerstones, and
this has reinforced situational awareness among stakeholders. In addition, it has
contributed to space of manoeuvre on how to carry out operations, innovation and,
according to PSA representatives, solutions beyond the minimum requirements of
laws and regulations. Tensions and ambiguities, however, seem to play a double role,
sometimes facilitating ‘boxing and dancing’ for improved health and safety among
stakeholders, while in other cases inhibiting initiatives for further HSE improvement
(Kringen 2014).
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Trade unions raised concerns about an increasing number of incidents and acci-
dents in the wake of cost-cutting in the industry, and whether the sanctions imposed by
the PSA were sufficient. In response, The Office of the Auditor General in Norway
(2018-2019) initiated an investigation. The report concluded that the PSA is too
reluctant in using rigorous sanctions and could strengthen their follow-up but did not
suggest changing the principles of the regulatory regime or the use of dialogue as a
policy instrument and mode of working.

The case analysed in this chapter is influenced by historical, structural, institu-
tional, and cultural factors and the model cannot be transferred as a blueprint. There
are, however, some lessons to be learnt about the impacts of promoting health and
safety through a dialogue-based approach.
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