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Chapter 4
Regulatory and Legal Considerations 
Regarding Salary Equity

Patricia A. Washienko

Gender-based pay disparities and legislative efforts to redress them are not new 
phenomena. In 1870, the US Congress passed a bill that prohibited gender pay dis-
crimination for new clerks in federal jobs [1]. (The law was rarely enforced [2].) In 
1942, the National War Labor Board adopted General Order No. 16, which man-
dated that employers pay equal compensation to women hired to replace male work-
ers conscripted to fight in World War II [3]. In 1945, when the War Labor Board was 
dissolved, the Women’s Equal Pay Act, which would have prohibited employers 
from paying women less than men for work of “comparable quality and quantity,” 
was introduced [4]. It did not pass.

The federal gender discrimination and pay equity laws in effect today were 
enacted in the civil rights era. In 1961, President John F. Kennedy established the 
Presidential Commission on the Status of Women, which was charged with develop-
ing recommendations for achieving pay equity (and chaired by Eleanor Roosevelt) 
[5]. As Arthur J. Goldberg, Secretary of Labor, observed in congressional hearings 
that followed:

The origin of the rate differential for men and for women performing comparable jobs is the 
false concept that a woman intrinsically deserves less money than a man. This outmoded 
concept, rooted in a psychological downgrading of women's skills, has been amply demon-
strated to be false in every field of endeavor, and we simply cannot afford to give it credence 
in this modern space age. It is indefensible from every standpoint. To state this concept 
should suffice to refute it, but this has not proven to be true. Discrimination in wage pay-
ment on the basis of sex continues to exist, and this subcommittee is performing an invalu-
able public service in publicizing its extent and its complete lack of justification [6].

In 1963, Congress enacted the Equal Pay Act (EPA), which requires employers 
to pay to men and women in the same workplace equal pay for equal work [7, 8]. 
The Education Amendments of 1972 significantly broadened the reach of the EPA, 
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making it applicable to executive, professional, managerial, and administrative jobs, 
which had previously been excluded [9, 10].

In 1964, Congress enacted the Civil Rights Act of 1964, Title VII of which bans 
employers from discriminating on the basis of race, color, religion, sex, or national 
origin, except where sex is a bona fide occupational qualification for the job [11]. 
(Given the critical role Title VII plays in pay equity litigation, it is somewhat ironic 
that the category “sex” was not originally included in the proposed bill but was 
added as an amendment at the last minute, according to some in an attempt to pre-
vent its passage [12, 13].) In 2009, Congress enacted the Lilly Ledbetter Fair Pay 
Act [14] to reverse a decision of the US Supreme Court, Ledbetter v. Goodyear Tire 
& Rubber Co., Inc. [15], that had severely limited Title VII’s protections by nar-
rowly construing the law’s statute of limitations in pay disparity cases.

The EPA and Title VII, both as amended, are the bedrock federal laws prohibit-
ing gender-based pay disparities and retaliation against those who object to them. 
Both laws apply nationally, although the contours of the protections of each law 
may vary by federal circuit unless the Supreme Court has ruled on an issue.

Virtually every state has also enacted laws to prohibit gender discrimination and 
gender-based pay disparities. As set out more fully below, many of them provide 
more expansive and robust protections than those set out in the federal laws: by 
covering more businesses and organizations in the definition of “employer,” for 
example, or by providing for more severe penalties. Plaintiffs (i.e., aggrieved per-
sons advancing claims in litigation) may advance both state law claims and federal 
claims in litigation.

 Chapter Overview

• Section I of this chapter will outline the EPA and Title VII and provide a primer 
on the legal elements necessary to establish claims under both laws (including 
retaliation claims), identify the defenses available to employers, and highlight 
their differences and strengths. (Although Section I provides an overview, these 
laws are much more complicated than can be conveyed in a single book chapter. 
This information should not be construed as legal advice.)

• Section II will review select state laws.
• Section III will identify special laws governing financial relationships between 

healthcare institutions and entities that provide designated health services and 
how they potentially impact physician compensation via safe harbor provisions, 
as well as IRS regulations governing a healthcare institution’s 501(c)(3) status. 
(Although Section III also provides an overview, these laws are much more com-
plicated than can be conveyed in a single book chapter. This information should 
not be construed as legal advice.)

• This chapter will conclude, in Section IV, with a warning and recommendation 
to employers: conduct an audit and find a way to fix gender-based pay inequities 
now. The risk of doing otherwise is significant, and liability can be staggering.
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 A Primer on Federal Law: The Equal Pay Act and Title VII

 The Equal Pay Act (EPA)

The EPA provides that:

No employer having employees subject to any provisions of this section shall discriminate, 
within any establishment in which such employees are employed, between employees on 
the basis of sex by paying wages to employees in such establishment at a rate less than the 
rate at which he pays wages to employees of the opposite sex in such establishment for 
equal work on jobs the performance of which requires equal skill, effort, and responsibility, 
and which are performed under similar working conditions, except where such payment is 
made pursuant to (i) a seniority system; (ii) a merit system; (iii) a system which measures 
earnings by quantity or quality of production; or (iv) a differential based on any other factor 
other than sex [16].

To prevail on a claim for violation of the EPA, a plaintiff must prove that the 
employer employed the plaintiff and a male employee in the same establishment 
[17] in jobs requiring substantially equal skill, effort, and responsibility [18]; that 
the two jobs are performed under similar working conditions; and that she [19] 
received less total compensation [20] than a male employee doing substantially 
equal work [21]. The jobs need not be identical, but the content of the jobs must be 
“substantially equal” – a fact-specific inquiry that has caused considerable litigation 
[22]. Critically, a plaintiff need not establish the employer had an intent to discrimi-
nate [23]. Note that if the lower-paid job requires greater skill, effort, or responsi-
bility than is required for the performance of the more highly paid job, the EPA may 
still apply; the fact that the two jobs are not substantially equal will not render the 
EPA inapplicable in these circumstances [24].

Even if a plaintiff is able to establish all of the required elements of her Equal 
Pay Act case, an employer may nevertheless defeat her claim by proving one of four 
affirmative defenses: that the pay differential is attributable to (i) seniority, (ii) 
merit, (iii) quantity or quality of production, or (iv) “any other factor other than sex” 
[16]. An employer must submit evidence from which a reasonable fact finder could 
conclude that the proffered reasons actually motivated the wage disparity – not just 
that the reasons could justify it.

The vague category “any other factor other than sex” has been particularly trou-
blesome, as employers have used it to justify salary disparities on the basis of, 
among other things, “market forces” [25] and factors not adopted for legitimate 
business reasons [26, 27]. The circuit courts of appeal are split as to whether employ-
ers can rely solely on a female employee’s prior salary as an “any other factor other 
than sex” affirmative defense [28]. In March 2019, the House of Representatives 
passed a new law, the Paycheck Fairness Act, to ensure that employers relying on 
the “factor other than sex” defense may not pay men and women doing substantially 
equal work different wages unless the wage differential is justified by a job-related 
reason, such as education, training or experience, and consistent with business 
needs [29, 30]. It is not clear if the Act will pass the Senate or be signed into law.
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The fact that the employer has asserted an affirmative defense is not fatal to a 
plaintiff’s EPA claim; she may nevertheless prevail if she rebuts the affirmative 
defense, which she can do by demonstrating that the defenses are “pretextual” – i.e., 
an illegitimate justification for a gender-based differential rather than a real and 
legitimate reason for the pay disparity (and often a post hoc effort to explain/justify 
a gender-based differential) [31]. The defendant at all times retains the burden of 
proving a legitimate reason for the discrepancy in pay [32].

 Retaliation

The EPA also provides a cause of action for retaliation, making it unlawful “to dis-
charge or in any other manner discriminate against any employee because such 
employee has filed any complaint or instituted or caused to be instituted any pro-
ceeding under or related to this Act, or has testified or is about to testify in any such 
proceeding …” [33]. Oral complaints are sufficient to trigger anti-retaliation protec-
tions of the EPA [34]. Although the Supreme Court has not decided whether the 
EPA’s anti-retaliation provision applies to complaints made to the employer rather 
than the government [35], a number of federal courts of appeal have held so, con-
cluding that the law should be construed broadly [36].

Retaliation claims are generally easier to prove than discrimination claims, as a 
plaintiff need not establish the elements of the equal pay claim itself, and the affir-
mative defenses are not implicated. Rather, a plaintiff need only establish that she 
engaged in protected activity (i.e., complained about pay inequity), the employer 
took materially adverse action against her, and causation [37]. Causation may be 
inferred when the adverse employment action closely follows the protected activity; 
if there is a significant delay, causation may be established with other evidence such 
as continuing animus or inconsistent or shifting explanations [38].

 Coverage, Statute of Limitations, and Collective Action

The EPA applies to virtually all employers, regardless of size [39]. A claim must be 
filed within two years of the discrimination/retaliation or three years in the case of 
a “willful” violation, but a claim arises each time an employee receives lower pay 
than male employees doing substantially similar work – i.e., every paycheck [40]. 
Significantly, under the EPA, “similarly situated” employees have the right to pur-
sue their claims as a “collective action” [41]. Because multiple plaintiffs are 
involved, the liability employers face can be substantial: two recent EPA collective 
action cases settled for $8.2 million and $19.5 million, respectively [42]. The atten-
tion drawn to gender-based pay inequity by the collective EPA (and Title VII) action 
brought by the US National Women’s Soccer Team against the United States Soccer 
Federation, Inc. is likely to encourage more EPA actions, collective and other-
wise [43].
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 Damages

Under the EPA, a prevailing plaintiff is entitled to recover the pay that she should 
have received for equal work, doubled as liquidated damages [44]. (As noted above, 
particularly in a collective action, these damages quickly add up.) The damages 
recoverable for a retaliation claim are greater, including employment, reinstate-
ment, promotion, the payment of wages lost, and an additional equal amount as 
liquidated damages [45]. There is a split in the circuits as to whether punitive dam-
ages may also be awarded for a retaliation claim [46]. Attorneys’ fees will be 
awarded to a successful claimant for both an equal pay and a retaliation claim [41]. 
In addition to the employer, an individual (e.g., an owner or officer) may also be 
personally liable for a gender-based pay disparity if s/he had the capacity to exercise 
control over the plaintiff [47].

 The Road Ahead

The Equal Employment Opportunity Commission (EEOC) has, since 2012, included 
equal pay protections as one of its substantive area priorities that guide its enforce-
ment activities [48]. Consistent with that priority, in 2016, the EEOC began to 
require employers to provide information about pay data in its EEO-1 reports, to be 
better able to track pay disparity [49, 50]. The EEOC has also started to prosecute 
lawsuits specifically aimed at gender pay equity [51]. Private attorneys are increas-
ingly litigating EPA cases: one management-side employment law firm that moni-
tors the number of gender discrimination cases filed nationally reports that since 
2016, over 250 pay equity cases have been filed in the United States [52].

 Title VII

Title VII makes it “an unlawful employment practice for an employer … to dis-
criminate against any individual with respect to … compensation” because of sex 
[53]. In other words, a Title VII plaintiff (unlike an EPA plaintiff) must prove intent. 
She may do so using direct evidence (which typically consists of “clearly sexist, 
racist, or similarly discriminatory statements or actions by the employer” [54, 55] 
that make animus explicit) or indirect evidence, which allows a jury to infer that 
gender bias is motivating the pay disparity. Since overtly discriminatory statements 
are rare in most workplaces, most Title VII plaintiffs rely on indirect evidence.

In McDonnell-Douglas Corp. v. Green, the US Supreme Court articulated a 
framework to help courts and jurors evaluate cases in which plaintiffs have only 
indirect evidence of discrimination [56]. Under this three-stage framework, plain-
tiffs must establish a prima facie case of discrimination; defendants must then offer 
a legitimate, nondiscriminatory reason for the pay disparity [57]; and plaintiffs must 
then establish intent to discriminate [58, 59].
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To establish her prima facie case, a Title VII plaintiff must show she is paid less 
than a member of the opposite gender in a similar job [60, 61]. Her comparator need 
not be in an equal job, but he must be “similarly situated in all relevant respects” 
[62], a burden that is not all that much lighter. The employer’s obligation to articu-
late a legitimate, nondiscriminatory reason for the pay disparity is not a difficult 
burden [63], and the affirmative defenses to an EPA claim also suffice as legitimate, 
nondiscriminatory reasons for a Title VII claim [64, 65].

At the third stage, a Title VII plaintiff must show that, regardless of the reasons 
offered, her employer intentionally discriminated against her. She may do so by 
showing either that the proffered reason was a pretext for discrimination (i.e., an 
illegitimate justification) or that her gender was another motivating factor for the 
decision [66]. An employee can prove pretext by showing the employer’s proffered 
reason was “(1) factually baseless, (2) not the employer’s actual motivation, (3) 
insufficient to motivate the action, or (4) otherwise pretextual” [67].

 Retaliation

Like the EPA, Title VII also prohibits retaliation [68]. Its elements are the same: 
protected activity, materially adverse action, and a causal connection [69].

A cause of action for retaliation under Title VII lies whenever an employer 
responds to protected activity in such a way “that a reasonable employee would 
have found the challenged action materially adverse, which in this context means it 
might well have dissuaded a reasonable worker from making or supporting a charge 
of discrimination” [70]. There is no requirement that the retaliation is job-related, 
and Title VII’s anti-retaliation protections extend to not only former employees but 
also certain third parties [71, 72]. To prevail on a retaliation claim, a plaintiff must 
prove that the unlawful retaliatory act would not have occurred but for the plaintiff’s 
protected activity [73]. A showing that the employer’s reasons for its action are 
pretextual – i.e., illegitimate – can establish “but for” causation [74]. As with EPA 
retaliation claims, Title VII retaliation claims are often easier to establish than the 
underlying discrimination, and a plaintiff may prevail on a retaliation claim even if 
she does not prevail on an underlying discrimination claim, should she bring one 
[75]. Perhaps as a result, the total number of Title VII retaliation charges filed at the 
EEOC increased 86% from 1997 to 2018, climbing from 16,394 to 30,556 [76].

 Coverage, Statute of Limitations, and Class Actions

Title VII’s protections apply to employers with fifteen or more employees [77]. An 
employee seeking to prosecute a claim under Title VII must file an administrative 
charge within 180 days of the “unlawful employment practice”; however, that dead-
line is extended to 300 days if a state or local agency enforces a law that prohibits 
employment discrimination on the same basis [78]. She may also proceed in court, 
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so long as she has filed the administrative charge and initiates the litigation within 
90 days of receiving a right to sue letter [79]. In response to Supreme Court decision 
holding that a claim of discriminatorily low pay began when the pay decision was 
initially made, Congress enacted the Lilly Ledbetter Fair Pay Act to clarify “that a 
discriminatory compensation decision … occurs each time compensation is paid 
pursuant to the (discriminatory decision)” [80]. Thus, every discriminatorily low 
paycheck triggers a statute of limitations [81].

Title VII claims may be prosecuted in class actions under Rule 23 of the Federal 
Rules of Civil Procedure. The Supreme Court has heightened the standard that must 
be met to prove commonality in a Rule 23(b) class action, however, making them 
difficult to establish [82].

 Damages

Damages available under Title VII include lost wages, front pay, compensatory 
damages, punitive damages, and reasonable attorneys’ fees [83]. Title VII caps 
compensatory and punitive damages between $50,000 and $300,000, depending on 
the size of the employer [84].

 A Comparison of the Equal Pay Act and Title VII 
and Their Interplay

As noted in the introduction, the EPA was enacted to remedy (just) gender-based 
pay disparities. The Civil Rights Act of 1964 was enacted in the context of the civil 
rights movement, to address more wide-ranging discrimination: failure to hire, fail-
ure to promote, and wrongful termination, for instance, as well as disparate pay. As 
a result, although both laws provide remedies for gender-based disparate pay, there 
are a number of significant differences between EPA and Title VII claims for sex- 
based wage discrimination. Among other things, the Equal Pay Act does not require 
proof of intent to discriminate, has no coverage threshold in terms of number of 
employees, carries a longer limitations period for back pay than does Title VII, and 
does not require a plaintiff to file an administrative complaint or await the EEOC’s 
conciliation efforts before proceeding in court [85]. And as noted above, an EPA 
collective action proceeds using a more lenient “opt-in” rules of the Fair Labor 
Standards Act, rather than the “opt-out” approach used in Title VII class actions. 
Because of these differences, gender-based pay disparity complaints often allege 
both EPA and Title VII claims and proceed under both, given the slightly different 
burdens of each.

Recovery for the same period of time may be had under both the EPA and Title 
VII so long as relief is not duplicative [86]. In addition, the availability of a remedy 
under Title VII that would entitle the lower-paid employee to be hired into, or to 
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transfer to, a higher-paid job does not defeat the right of the lower-paid employee to 
be paid the same wages as are paid to a member of the opposite sex who receives 
higher pay for equal work pursuant to the EPA [87].

 State Laws

As noted above, many states have for years had analogs to the EPA and Title VII that 
often provided greater protections and remedies than their federal counterparts [88]. 
General Law Chapter 151B, Massachusetts’ analog to Title VII, for example, applies 
to employers with six or more employees (not fifteen), imposes strict liability on an 
employer for the actions of its supervisors, and imposes no caps on punitive dam-
ages, among other things [89]. California’s anti-discrimination laws apply to com-
panies with five or more employees [90]. Michigan’s anti-discrimination law applies 
to companies with one or more employees [91].

In the face of intractable gender-based pay inequities, however, many states have 
recently enacted new laws to expand protections and take more forceful steps. 
According to one law firm that represents primarily organizations (rather than indi-
viduals) in employment law matters, since 2016, more than 200 bills addressing pay 
equity were introduced in nearly every state [52]. The laws have primarily come in 
three forms: more aggressive pay equity laws, bans on salary history inquiries, and 
wage transparency laws.

Numerous states have enacted pay equity laws or significantly strengthened 
already existing laws; among them, Alabama, Maryland, Massachusetts, New 
Jersey, New York, Oregon, and Washington have enacted or broadened pay equity 
laws [52]. California’s new Fair Pay Act is likely the most robust. It applies to all 
employers with California-based employees [92], allows employees to be compared 
even if they do not work at the same establishment [93], and requires only a showing 
that the employees are engaged in substantially similar work, “when viewed as a 
composite of skill, effort, and responsibility, and performed under similar working 
conditions” [94]. It limits the factors that employers can use to justify pay differen-
tials and mandates that the factors explain the entire pay differential and also creates 
a private right of action for retaliation under which employees may seek reinstate-
ment, reimbursement for lost wages and benefits, interest, and equitable relief [95].

Laws have been enacted prohibiting employers from inquiring about an appli-
cant’s prior compensation history, which are intended to prevent successive employ-
ers from using past discriminatorily low compensation to justify pay disparities 
(i.e., “market forces”). Alabama, California, Colorado, Connecticut, Delaware, 
Hawaii, Illinois, Maine, Massachusetts, New Jersey, New  York, Oregon, Puerto 
Rico, Vermont, and Washington have enacted such bans [96, 97]. Several cities/
local jurisdictions have also enacted salary history bans: San Francisco; Kansas 
City, MO; New York City; Albany County, NY; Suffolk County, NY; Westchester 
County, NY; Cincinnati; Toledo; and Philadelphia (see text box) [98].
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Wage transparency protections, which prohibit employers from banning pay dis-
closure in the workplace and from retaliating against employees who do so, have 
been enacted in California, Colorado, Connecticut, Delaware, District of Columbia, 
Hawaii, Illinois, Maine, Maryland, Massachusetts, Michigan, Minnesota, Nevada, 
New Hampshire, New Jersey, New York, Oregon, Vermont, and Washington (see 
text box) [96].

 Special Considerations for Healthcare Institutions

Three main laws impact employment arrangements between hospitals and physi-
cians: the Stark Law [99], the Anti-Kickback Statute [100], and the Internal Revenue 
Code and related guidelines.

Salary History Laws
Laws prohibiting employers from inquiring about an applicant’s prior com-
pensation have been enacted and intend to prevent successive employers from 
using past discriminatorily low compensation to justify pay disparities (i.e., 
“market forces”). The following states and cities/local jurisdictions have 
enacted such bans:
Alabama California Colorado Connecticut Delaware
Hawaii Illinois Maine Massachusetts New Jersey
New York Oregon Puerto Rico Vermont Washington

San Francisco, 
CA

Kansas City, 
MO

Albany County, 
NY

New York City, 
NY

Suffolk County, 
NY

Westchester 
County, NY

Cincinnati, 
OH

Toledo, OH Philadelphia, PA

Wage Transparency Protections
Protections prohibiting employers from banning pay disclosure in the work-
place and from retaliating against employees who do so have been enacted in 
the following states:
California Colorado Connecticut Delaware District of Columbia
Hawaii Illinois Maine Maryland Massachusetts
Michigan Minnesota Nevada New Hampshire New Jersey
New York Oregon Vermont Washington
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The Stark Law generally “prohibits a physician or immediate family member 
who has a financial relationship with a healthcare organization from making refer-
rals to that entity for ‘designated health services’ covered by Medicare, unless a 
specific exception applies” [101]. The Stark Law has an exception for bona fide 
employment arrangements, however, which provides that physicians are permitted 
to be compensated as employees of hospitals as long as the amount paid to the phy-
sician is (i) for identifiable services, (ii) consistent with the fair market value for 
services performed, and (iii) not determined in a manner that takes into account the 
volume or value of referrals by the referring physician to the hospital. Further, the 
remuneration provided under the employment agreement between the hospital and 
physician must be commercially reasonable even if no referrals were made by the 
physician to the hospital. The Stark Law is a strict liability statute, and civil penal-
ties may be imposed for violations.

The Anti-Kickback Statute provides criminal penalties for individuals or entities 
that knowingly and willfully offer, pay, solicit, or receive remuneration in order to 
induce business reimbursed under the Medicare or state healthcare programs, unless 
a safe harbor applies [102]. The safe harbor for employment relationships provides 
that remuneration does not include any compensation paid by an employer to an 
employee who has a bona fide employment relationship with the employer [103].

Section 501(c)(3) of the Internal Revenue Code exempts from federal income 
taxation certain nonprofit entities including hospitals. Specifically, a tax-exempt 
hospital cannot pay more than “reasonable compensation” for services rendered by 
physicians [104]. Violations of the IRS guidelines may cause a hospital to lose its 
tax-exempt status [105]. In addition, IRC 4958, the section of the Internal Revenue 
Code that provides for excise taxes on excess benefit transactions (also known as 
“intermediate sanctions”), is important when considering physician compensation 
arrangements [106].

To be compliant with all three laws, compensation paid to physicians by hospi-
tals and health systems must be generally consistent with fair market value and 
cannot reflect the value or volume of referrals an employed physician may direct to 
the hospital or its affiliates [107].

A claim for items or services resulting from a violation of the Stark Law or Anti- 
Kickback Statute constitutes a false claim under the False Claims Act (FCA), which 
imposes liability on persons and companies who defraud governmental programs 
[108]. The FCA includes a “qui tam” provision that allows people who are not affili-
ated with the government to sue on behalf of the government (permitting them to 
recover a percentage of damages and thereby incentivizing those with knowledge of 
fraud to report the same); the damages that flow from such claims can be significant. 
In United States ex rel. Drakeford v. Tuomey, for instance, a $237 million judgment 
was issued where compensation paid to physicians under certain part-time employ-
ment agreements violated both the FCA and the Stark Law [109], although the mat-
ter eventually settled for (just) $72.4 million.

Given the potentially catastrophic consequences of failing to comply with these 
laws, institutions should carefully monitor physician compensation and employ-
ment arrangements [110].
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 What Can/Should Employers Do to Address Gender-Based 
Pay Inequities?

First, conduct an audit. Liability (like potential energy) exists regardless of the 
audit, and an audit will actually help the organization mitigate its potential future 
exposure. An internal audit should thoroughly review pay practices, job descrip-
tions, salaries, bonuses, benefits, and the performance evaluation process to identify 
gender-based (and other) pay inequities and their potential causes, like location, 
education, seniority, responsibility, and performance. To the extent the organization 
is not fully committed (or able to commit) to organization-wide redress, the audit 
should be conducted by counsel, so that it is protected by the attorney-client privi-
lege: otherwise, the disclosure of audit results (particularly if not coupled with the 
implementation of remedial action, if such remedial action is necessary) risks pub-
licizing the evidence that will support a disparate pay discrimination claim. To the 
extent the organization is fully committed to organization-wide redress, there may 
be significant value in conducting a transparent internal audit involving institutional 
stakeholders, as described in Chap. 5 of this book: transparency can build trust 
around the organizational commitment to equity and facilitate a new culture that 
identifies bias and eliminates disparities.

Second, correct the inequities. Documenting awareness of pay inequities based 
on gender (or any other protected category like race or national origin or age) and 
failing to correct it increase the risk that an organization will be subjected to puni-
tive damages for knowing disregard of the law. Reducing disparities will also likely 
reduce the risk of litigation and will certainly reduce potential damages – perhaps 
significantly [111]. (Note that in correcting a pay differential, an employer may not 
reduce any employee’s pay. Instead, the pay of the lower-paid employee(s) must be 
increased [112].) Correcting the inequities has additional benefits beyond reducing 
risk and liability: research has shown that pay transparency leads to more equitable 
salary practices [113] and that workers who have access to organizational financial 
information earn more than those who do not [114]. Research suggests pay trans-
parency may also increase collaboration and productivity [115]. Pay secrecy, in 
contrast, leads to more disengagement and decreased performance and may “ulti-
mately do more harm to individual task performance … than good” [116].

Finally, although it will undoubtedly require considerable effort, create fair com-
pensation plans (and do so with a careful eye to the Stark Law, the Anti-Kickback 
Statute, and the Internal Revenue Code). As the American College of Cardiology 
suggests [117]:

A fair and equitable compensation plan does not need to create compensation parity, but it 
should create compensation equity. Every member of the organization – whether a practice, 
medical group, academic division, or other unit – should have an equal opportunity through 
the compensation plan to achieve a market-equitable income, applicable performance 
bonuses, and the resources required to do their specific job well. Plans should avoid under-
valuing essential but nonrevenue-producing work, such as educational activities, travel to 
remote but strategic satellite locations (“windshield time”), committee work, research, and 
mentoring. Plans must also include consideration of how to balance individual productivity 
with team-based success, and account for differences in wRVU valuation between proce-
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dural and nonprocedural work, while specifying how to appropriately reward different 
career stages, health risks (e.g., radiation exposure), or those with different work-life bal-
ances. For multispecialty groups …, whether employed, practice, or academic, compensa-
tion models should be differentiated by specialty in light of unique considerations including 
but not limited to supply, demand, training, risk and acuity, and job demands. Although 
many plans are constructed to reward and enhance productivity, an equally important test of 
the plan is the impact it has on the organizational culture – whether it aligns the members 
around common goals and milestones. Successful plans will provide multidimensional 
gains. Once implemented, most, if not all, of the impacted individuals must feel the plan is 
fairly and equitably applied. The plan must be flexible enough to evolve with changing 
circumstances in the market or organization without needing a complete overhaul annually. 
Every plan must be designed to meet local needs, achieve system goals, and fulfill mission- 
driven values. The plan should retain enough income to cover leadership costs, support 
underfunded key mission areas, and allow for program growth and development, including 
reserving funds for unexpected events. Additionally, a good compensation plan helps attract 
and retain candidates for positions and aligns incentives to achieve the goals of the practice, 
group, or academic unit. Organizations need to ensure that their compensation models are 
fluid and reflect industry trends (thus maintaining market competitiveness) while fulfilling 
legal and compliance requirements. Finally, no formula or approach is perfect, but routine 
review of individual total compensation under the plan, particularly with an eye to dispari-
ties, will help to close any gaps and achieve equal compensation for equal work.
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