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Chapter 1

Introduction: How Healthcare
Organizations Can Benefit from a Road
Map to Close the Gender Pay Gap

Amy S. Gottlieb

For the first time in history, the number of women exceeds the number of men in US
medical schools. In fact, for four decades, women have represented a significant
proportion of medical school graduates and currently account for almost half of
graduate medical trainees (i.e., residents and fellows) and over a third of active phy-
sicians nationally [1]. Despite these numerical gains in representation, women phy-
sicians continue to experience well-documented disparities in opportunity and
compensation within our profession [2—10]. These inequities are interrelated, and
addressing one successfully necessarily implies understanding and mitigating
the others.

In the United States, women physicians earn 75 cents on the dollar compared
with their male counterparts, even after accounting for specialty, geography,
time in practice, and average hours per week worked [10]. This pay gap is sig-
nificantly greater than the one reported for women workers as a whole [11] and
has shown little improvement over time [9, 10, 12, 13]. Compared with other
occupations, physicians experience one of the largest gender pay gaps in the
country [14].

Women physicians earn less than men in every specialty and at every academic
rank [9, 10]. Salary inequity is more pronounced among employed physicians [10],
which is particularly concerning given the industry-wide trend toward hospital and
health system employment instead of practice ownership [15]. Additionally, salary
differences between men and women physicians begin right out of training and
persist after controlling for every imaginable contributing factor [8, 16, 17]. If
national trends apply, women physicians of color likely experience even greater pay
disparities [18]. Amidst this concerning landscape, there has been a proliferation of
commentary, in both the lay press and academic literature, identifying ways in
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2 A. S. Gottlieb

which men and women are perceived, treated, and compensated differently within
the medical profession. What has been missing, however, is a robust discussion
about how to rectify the situation.

Inequitable pay is a challenging juggernaut as it likely represents a convergence
of all forces that diminish women’s professional value within our healthcare institu-
tions. As Fig. 1.1 depicts, multiple factors contribute to how we as a profession (and
as a nation) got to the point where we compensate half our workforce significantly
less than the other half. Thus, it is critical to identify, acknowledge, and address
these contextual forces as we set about correcting the practice of paying equally
talented women physicians less than their male counterparts. Relying on robust evi-
dence, we must thoughtfully and methodically dispel false narratives that seek to
justify the gender pay gap and potentially derail fruitful approaches to eliminating
disparities. Ultimately, however, compensation is a business endeavor. As such,
there needs to be a road map for operationalizing equity within the finance, human
resources, and compliance structures of our healthcare organizations. Our contribut-
ing authors — experts in the fields of compensation, employment law, human
resources, and gender equity — have taken up that mantle in the following chapters.
Each of us intends this book to be a step-by-step guide for organizations seeking to
examine their policies and revise their practices to close the gender pay gap among
their physician workforce.

Our road map begins with an evidence-based discussion of how gender-based
differences in performance assessments, specialty choice, domestic responsibilities,
negotiation, professional resources, sponsorship, and clinical productivity

Fig. 1.1 Understanding
compensation disparities.
(Reprinted with permission
from Dandar et al. [9])
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accumulate across women’s careers in medicine and impact evaluation, promotion,
and therefore compensation in the healthcare workplace. Next, we describe tradi-
tional physician compensation models and explore how these pay programs support
conventional practice styles that disproportionately monetize characteristics more
commonly displayed by male physicians. Since organizational leaders seeking to
narrow the gender pay gap must be aware of the legal context surrounding this type
of endeavor, Chap. 4 provides a robust review of relevant statutory imperatives like
the Equal Pay Act, Title VII of the Civil Rights Act of 1964, and state laws that
prohibit gender discrimination in employment. Importantly, this chapter explains
nuances of how claims under each statute differ in scope and impact and also
addresses how the Stark Law, Anti-Kickback Statute, and Internal Revenue Code
impose restrictions on physician compensation.

Salary equity initiatives require intentionality, vision, and longitudinal planning.
Organizations must employ change management models and techniques to create
governance structures, anticipate responses to pay initiatives, and communicate
compensation goals and progress. Building on these change management princi-
ples, Chap. 5 describes how to install infrastructure and conduct robust salary stud-
ies to identify baseline inequities, ensure reliable analysis, and facilitate
organizational trust and forward movement in closing the gender pay gap. Chap. 6
details specific strategies healthcare enterprises can adopt to support the culture
change necessary to identify and address biased workplace expectations that may be
unintentionally sustaining the disparities discovered in salary studies. Lastly, the
road map culminates with a chapter describing the efforts of one medical institution
that has successfully made the journey from identifying compensation equity as a
high-priority, organizational objective to creating the infrastructure, assessments,
and policies necessary to support this enterprise mission.

It is likely that few in our industry would argue with the moral imperative of pay-
ing people equally for equal work and most understand that harnessing the talent of
the entire workforce is a sound business practice [19-21]. It is how to achieve these
goals that overwhelms institutions and their leaders. Helping healthcare enterprises
plan courses of action and identify potential pitfalls so they can be understood and
mitigated is essential to eliminating the gender pay gap in medicine. For finance,
human resources, and other business leaders in healthcare, the road map detailed in
this book will break down the component parts of compensation methodology to
reveal their unintentional impact on salary equity and then lay out processes and
procedures that support new approaches to generate fair and equitable outcomes.
For Deans and CEOs, the following chapters will serve as a resource for transforma-
tional leadership anchored in change management principles that address institu-
tional culture and provide momentum toward salary equity through enhanced
communication and accountability. We thank you all, in advance, for your commit-
ment to closing the gender pay gap in medicine and for inviting us to share our
knowledge and experience with you.
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Chapter 2

Organizational Culture, Practices,

and Patterns of Interaction that Drive

the Gender Pay Gap in Medicine:
Second-Generation Gender Bias and Other
Complexities

Brita Roy and Amy S. Gottlieb

As we seek to eliminate the gender pay gap in medicine, we must consider the con-
text in which this disparity arises. In order to be successful and sustainable, a new
approach to compensation should identify, understand, and ultimately address all
potential drivers of inequity. A priori, one might reasonably believe that the pay gap
between men and women in medicine is explained by the types of choices women
make in medical training and the workplace, e.g., decisions about which specialty
to pursue, how many hours to work per week, and how to allocate their professional
time. Although this narrative may seem plausible, it is inaccurate, and current
research refutes it [1-4].
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In 2018, E.A. Apaydin and colleagues published the most robust study to date on
drivers of the gender pay gap in medicine [1]. The authors surveyed 656 physicians
in 30 practices in six states about their annual incomes, demographics, professional
time allocation and foci, compensation models, and practice types. Two hundred
sixty-three men and 176 women participated in the study, resulting in a 67%
response rate. Investigators identified a raw income difference between men and
women of almost $100,000 per year (men earning more than women). Men indeed
worked more hours, did more procedures, and provided less primary care than
women. However, after adjustment for these and all other possible contributing fac-
tors, a $27,000 pay gap remained.

There is evidence that an unexplained income gap starts at the beginning of a
woman physician’s career trajectory and increases over time: Lo Sasso and col-
leagues examined salaries of approximately 17,000 physicians starting clinical
positions immediately after completion of residency training in New York State
and reported unadjusted sex-based differences of $24,400 in 1999 and $48,200 in
2017 [2]. Hypothesized mediators such as specialty choice and work-life balance
preferences did not explain 39% of the difference. Additionally, the unexplained
portion increased over the 1999-2017 time period. What is driving the residual
compensation disparity observed in the Apaydin and Lo Sasso studies and prior
investigations? This chapter describes the organizational culture, practices, and
patterns of interaction within medicine today that are the engines behind this

pay gap.

Second-Generation Gender Bias

In the twenty-first-century workplace, federal statutes, state laws, and organiza-
tional policies prohibit overt acts of discrimination. However, implicit expectations
and unconscious gender stereotypes continue to dictate a professional culture that
inadvertently benefits men and disadvantages women [5-8]. In medicine, male phy-
sicians are expected to be decisive, assertive, and independent and therefore are
readily afforded authority, respect, and opportunity. Women physicians, however,
must balance long-standing social expectations to be nice, caretaking, and other-
focused while carrying out the requisites of being a competent clinician, researcher,
educator, and/or administrative leader. Considered “second-generation gender bias,”
these cultural assumptions are not intentional or overt. However, they impact how
women are evaluated, promoted, and therefore compensated in the healthcare work-
place. Although equal numbers of men and women now matriculate into medical
school, biases threaten the equity typically associated with numerical parity, sys-
tematically limiting women’s professional advancement in medicine via career
choices, job prospects and negotiations, greater domestic responsibilities, and lead-
ership opportunities (Fig. 2.1).
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Fig. 2.1 How second-generation gender bias cumulatively erodes equity and opportunity through-
out women’s careers in medicine

Evaluations, Awards, and Recognition

Beginning in medical training, implicit gender expectations influence performance
assessment. Although a systematic, multi-institutional study of gender bias in medi-
cal school has yet to be performed, existing literature suggests inequities. A retro-
spective review of medical student theses over 13 years at a single institution
reported that, although women authored 51% of research theses, they were less
likely than their male counterparts to receive highest honors [9]. This disparity per-
sisted after controlling for multiple factors associated with achieving high honors
including completing a fifth year of school, pursuing a joint masters in health sci-
ence degree, securing competitive research funding, and working with a mentor
with a history of three or more thesis honorees. Additionally, a survey of 2395 medi-
cal students from 105 schools reported that women received higher grades in obstet-
rics and gynecology and psychiatry and lower grades in surgery, historically a
male-dominated specialty [10]. Taken together, this research implies that second-
generation gender bias in medical school exists and results in accolades amidst tra-
ditionally female endeavors and less recognition in stereotypically male domains
like surgery and research.
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Specialty “Choice”

Unconscious stereotypes and gender norms experienced in medical school may
deter women from pursuing procedural specialties. Women report machismo or an
“old boy” attitude observed among surgeons and more sexual harassment in general
surgery clerkships than their male counterparts [11]. Compared with men, women
are discouraged by the lack of same-sex role models in surgery. The effects of these
experiences may be confounded by the decision to have a family and the expecta-
tion that subsequent demands will hamper career plans [11, 12]. Although most men
and women report feeling surgeons have poor work-life balance, women are more
likely to cite this reason for not pursuing a career in the specialty [11]. Additionally,
cognitive specialties may be perceived to have better work-life balance. To that end,
implicit cultural expectations may discourage women from considering an array of
medical specialties and urge them toward pediatrics, family practice, and obstetrics
and gynecology [13].

Women are currently overrepresented in non-procedural, less remunerative spe-
cialties. This phenomenon may seem to explain the observed gender pay gap.
However, research that has controlled for specialty, practice, and workload variables
still uncovers disparities [1]. Furthermore, studies examining pay distributions
within non-procedural specialties demonstrate that gender disparities in pay exist.
For example, among primary care physicians, general internists, internal medicine
residency program directors, and hospitalists, women are paid significantly less
than men within the same field [14—-16]. Among general internists, white women
earned $36,609 (19%) less and black women earned $56,452 (29%) less than white
men physicians after accounting for similar work effort and provider and practice
characteristics [14]. These findings suggest that disparities in compensation are
compounded along gender lines: not only are women overrepresented in lower-paid
specialties, but also they are paid less within those specialties.

Clinical Productivity Measures

Physician compensation in the United States is largely based on clinical productiv-
ity, and this traditional approach to salary determination potentially disadvantages
women. Specifically, clinical productivity is measured in work relative value units
(WRVUs), and in aggregate, women physicians have been shown to produce fewer
wRVUs [17]. This disparity is explained only in part by the difference in number of
hours worked. Women physicians have been observed to spend more time with
patients, reflecting patient-centered communication styles and increased focus on
psychosocial lines of inquiry compared with male colleagues [18]. Although women
physicians have demonstrated achievement of better patient health outcomes, their
clinical volume is potentially compromised by such patient focus and attention to
broader determinants of health [19, 20]. However, perhaps because patient-centered
communication is a gender-congruent expectation, women physicians do not get the
same amount of “credit” for patient-centeredness on subjective patient experience
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surveys as their male colleagues, calling into question the validity of using patient
ratings as a marker of healthcare delivery excellence [21]. These findings beg the
question, are healthcare organizations defining “productivity” correctly or are we
unintentionally penalizing women for the care they deliver?

Domestic Responsibilities

Women physicians assume more domestic responsibilities compared with their
male counterparts, which may take away time from clinical duties, grant applica-
tions, manuscript preparation, and opportunities for networking and professional
development [22]. Women physician-researchers early in career are more likely
than men to have spouses or partners who work full-time [23]. Among those who
are partnered with children, women physicians spend 8.5 more hours than men phy-
sicians on domestic responsibilities and are more likely to take off work when dis-
ruptions in childcare occur. Among physician couples with children under the age
of two, men work 55 hours per week, compared with 41 hours per week for women
[24]. As children get older, there is no difference in hours worked between men with
and without children, while women with children work fewer hours than women
without children. Even among dual-physician households without children, men
work on average 57 hours per week, compared with 52 hours per week for women.
Additional data from the US Census reveals that female physicians in dual-physi-
cian households have lower incomes and work fewer hours outside the home than
female physicians in single-physician households [25]. Moreover, among all female
physicians, the average number of paid work hours decreases as the male spouse’s
paid work hours increase, signaling female physicians may be making professional
adjustments to tend to household responsibilities.

Childbearing and the “Mommy Tax”

More women physicians are having children during residency training, and research
reveals they are insufficiently supported during this major life event [26]. A study of
15 graduate medical education training programs found that only half have policies
providing paid childbearing or family leave time, and the mean duration of total paid
maternity leave time is 6.6 weeks, which is lower than the mean of 8.6 weeks provided
to faculty at the same academic institutions [27]. (Both are below the 12 weeks cur-
rently recommended by the American Academy of Pediatrics.) In addition, many resi-
dency programs require women to make up call and condense scheduling shifts prior
to the start of maternity leave. Such increased work hours and short leave time may be
detrimental to maternal and child health. Women who take maternity leave may also
experience delays in completion of residency because of medical specialty boards’
strict requirements about number of months of training [28, 29]. Because residency
and fellowship programs align with an academic calendar, beginning July first of each
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year, any delay in residency graduation may result in missing an annual cycle for ini-
tiating fellowship training, potentially impacting a woman’s competitiveness or eligi-
bility for fellowship (and long-term earning potential).

Less than one-third of women attending physicians have maternity leave included
in their most recent contracts [30]. Additionally, more than half report losing
$10,000 in income because of maternity leave with no significant difference between
procedural and non-procedural fields. Women physicians in procedural specialties
are more likely to report negative impact on referrals associated with maternity
leave, being required to complete missed shifts, and owing money to their practice.
More than one-third of women with children report experiencing maternal discrimi-
nation, with 90% attributing the discrimination to being pregnant or taking mater-
nity leave and 48% to breastfeeding [31]. Women describe being excluded from
administrative decision-making and being passed over for leadership positions
because of pregnancy or upon returning from maternity leave [32]. Other financial
consequences of having children include the necessity of switching to part-time
work, leaving academic or private practice due to a hostile work environment, and
being denied salary increases or bonuses due to maternity leave despite meeting
productivity goals. Data from the Bureau of Labor Statistics support these claims,
revealing that women with children earn less than women without children [33].

The “Likability Paradox’ and its Downstream Effects

Implicit gender norms underlie our collective tendency to use unfavorable adjectives
when evaluating women in the workplace compared with men of equal qualification
[34]; to designate women job applicants as less competent, hirable, and mentorable
than men with the same resume [35]; and to address women physicians by their first
names and male physicians as “Doctor” [36]. These unconscious assumptions also
influence how work is assigned, valued, and compensated within organizations and
are the likely engine behind women’s stalled career advancement and the gendered
career paths we continue to observe in healthcare and other industries.

Letters of recommendation for medical school faculty positions differ systemati-
cally by gender [37]. Letters written for women tend to be shorter and lack specific-
ity and detail about the record of the applicant. They are also twice as likely to
include negative phrases or phrases that raise doubt. Presumably, these factors are
partly responsible for the fact that women in academic medicine receive fewer
resources at the start of their career. Among junior biomedical researchers, women’s
start-up packages have been shown to be $539,000 less than men’s [38], even after
accounting for differences in degree, experience, or institutional characteristics.

Based on traditional gender norms of prioritizing others over self-interest,
women are not expected to advocate for themselves [6, 7, 39], and there are
well-described social penalties when asking for salary and resources [40, 41].
Although likely unintentional and unconscious, such organizational and inter-
personal consequences compromise women’s ability to obtain equitable and
appropriate compensation.
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Gender-based differences in salary and resources at the beginning of academic
women physicians’ professional trajectory initiate a cascade of events that impacts
advancement and compounds pay disparities over a career, resulting in large salary
inequities among the most senior faculty [42]. When women receive smaller start-
up packages and less protected time for research, they may have inadequate time to
prepare manuscripts for publication and secure grant funding. Though the rates of
publications in high-impact journals authored by women have increased over the
past few decades, a gender gap remains, with less than one-third of citations authored
by women [43, 44]. Gender-based differences in publication rates during early
career have profound implications for subsequent citation of women’s work [45].

Gender differences also exist in the granting of career development awards by the
National Institutes of Health: fewer than half of KO8 and K23 recipients are women
[46]. Among first-time RO1 applicants, women physician-investigators are less likely
to be successful than men. Additionally, among career development awardees, fewer
women than men successfully obtain RO1 funding at 5 and at 10 years, even after
controlling for type of and year of K award, specialty, funding institute, and institution
tiers. RO1 applications submitted by women principal investigators (PI) are scored
lower than applications submitted by men, despite similar narrative evaluation of
methodology [47]. Moreover, women PIs receive lower scores on priority, approach,
and significance, even after adjustment for level of experience, funding outcome, pri-
ority score, and interactions among PI sex, experience level, and funding outcome.
Indeed, among all RO1s awarded to MDs and MD/PhDs, less than one-third are led by
women principal investigators [48]. Advancement in academic medicine (and perhaps
healthcare writ large) is largely driven by publication in high-impact journals and the
amount of independent grant funding obtained. As such, these phenomena likely con-
tribute to the observed gender disparities in organizational and academic promotion.

Less Sponsorship for Women

Sponsorship differs from mentorship in its focus on career advancement and spot-
lighting highly talented individuals. Despite decades of near equal numbers of men
and women graduating from medical school, only 18% of medical school deans,
18% of department chairs, and 25% of professors are women [49]. Similarly, women
represent only 13% of chief executive officers, 29% of chief operating officers, and
23% of chief financial officers in healthcare [S0]. Women receive less sponsorship
than men, which limits their visibility, credibility, and upward mobility within orga-
nizations [51-55]. Lack of sponsorship may also underlie the tendency of women to
pursue advancement in areas that are consultative or supportive, like human
resources or faculty affairs, rather than those with budgetary or managerial respon-
sibility, like chief operating officer or associate dean for clinical affairs, that are
incubators for the highest rungs of leadership and compensation [50, 56-58].
Additionally, women are asked to assume greater responsibility for organizational
service and citizenship tasks. Time and effort to accomplish these endeavors are
typically not tracked and therefore are not evaluated or compensated [59-61].
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Summary

Implicit gender bias, sometimes referred to as second-generation gender bias, leads
to disparities in performance evaluation, allocation of resources, and workplace
expectations for women in medicine compared with male colleagues with equal
training and specialization. Such unconscious gender stereotypes contribute to
stalled advancement and lower compensation. Understanding second-generation
gender bias and its myriad manifestations within an organization’s structure and
practice is the necessary first step to addressing pay equity.

References

1. Apaydin EA, Chen PG, Friedberg MW. Differences in physician income by gender in a multi-
region survey. J Gen Intern Med. 2018;33(9):1574-81.
2. Lo Sasso AT, Armstrong D, Forte G, Gerber SE. Differences in starting pay for male and
female physicians persist; explanations for the gender gap remain elusive. Health Aff.
2020;39(2):256-63.
3. Jena AB, Khullar D, Ho O, Olenski AR, Blumenthal DM. Sex differences in academic rank in
US medical schools in 2014. JAMA. 2015;314(11):1149-58.
4. Doximity. 2019 Physician Compensation Report [Internet]. San Francisco, CA: Doximity;
March 2019. Available from: https://s3.amazonaws.com/s3.doximity.com/press/doximity_
third_annual_physician_compensation_report_round4.pdf. Accessed 12 March 2020.
. Ibarra H, Ely R, Kolb D. Women rising: the unseen barriers. Harv Bus Rev. 2013;91(9):60-6.
6. Kubu CS. Who does she think she is? Women, leadership and the ‘B’(ias) word. Clin
Neuropsychol. 2018;32(2):235-51.

7. Rudman LA, Glick P. Prescriptive gender stereotypes and backlash toward agentic women. J
Soc Issues. 2001;57(4):743-62.

8. Ju M, van Schaik SM. Effect of professional background and gender on residents’ perceptions
of leadership. Acad Med. 2019;94(118S):S42-7.

9. King JT Jr, Angoff NR, Forrest JN Jr, Justice AC. Gender disparities in medical student research
awards: a thirteen-year study from the Yale School of Medicine. Acad Med. 2018;93(6):911-9.

10. Lee KB, Vaishnavi SN, Lau SK, Andriole DA, Jeffe DB. Making the grade: noncognitive pre-

dictors of medical students' clinical clerkship grades. J Natl Med Assoc. 2007;99(10):1138.

11. Sanfey HA, Saalwachter-Schulman AR, Nyhot-Young JM, Eidelson B, Mann BD. Influences

on medical student career choice: gender or generation? Arch Surg. 2006;141(11):1086-94.

12. Riska E. Gender and medical careers. Maturitas. 2011;68(3):264-7.

13. Boulis A, Jacobs J, Veloski JJ. Gender segregation by specialty during medical school. Acad

Med. 2001;76(10):S65-7.
14. Weeks WB, Wallace AE. Race and gender differences in general internists” annual incomes. J
Gen Intern Med. 2006;21(11):1167-71.

15. Willett LL, Halvorsen AJ, McDonald FS, Chaudhry SI, Arora VM. Gender differences in salary

of internal medicine residency directors: a national survey. Am J Med. 2015;128(6):659-65.

16. Weaver AC, Wetterneck TB, Whelan CT, Hinami K. A matter of priorities? Exploring the

persistent gender pay gap in hospital medicine. J Hosp Med. 2015;10(8):486-90.

17. Productivity data holds clues to gender compensation gap for physicians. MGMA Connection

Magazine, 2017.

18. Roter DL, Hall JA, Aoki Y. Physician gender effects in medical communication: a meta-

analytic review. JAMA. 2002;288(6):756—64.

9]


https://s3.amazonaws.com/s3.doximity.com/press/doximity_third_annual_physician_compensation_report_round4.pdf
https://s3.amazonaws.com/s3.doximity.com/press/doximity_third_annual_physician_compensation_report_round4.pdf

19.

20.

21.

22.

23.

24.

25.

26.

217.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

Organizational Culture, Practices, and Patterns of Interaction that Drive the Gender... 15

Tsugawa Y, Jena AB, Figueroa JF, Orav EJ, Blumenthal DM, Jha AK. Comparison of hospital
mortality and readmission rates for Medicare patients treated by male vs female physicians.
JAMA Intern Med. 2017;177(2):206—13.

Wallis CJ, Ravi B, Coburn N, Nam RK, Detsky AS, Satkunasivam R. Comparison of post-
operative outcomes among patients treated by male and female surgeons: a population based
matched cohort study. BMJ. 2017;359:j4366.

Mast MS, Kadji KK. How female and male physicians’ communication is perceived differ-
ently. Patient Educ Couns. 2018;101(9):1697-701.

Waisbren SE, Bowles H, Hasan T, Zou KH, Emans SJ, Goldberg C, et al. Gender differences
in research grant applications and funding outcomes for medical school faculty. ] Women's
Health. 2008;17(2):207-14.

Jolly S, Griffith KA, DeCastro R, Stewart A, Ubel P, Jagsi R. Gender differences in time spent
on parenting and domestic responsibilities by high-achieving young physician-researchers.
Ann Intern Med. 2014;160(5):344-353.

Sobecks NW, Justice AC, Hinze S, Chirayath HT, Lasek RJ, Chren MM, et al. When doctors
marry doctors: a survey exploring the professional and family lives of young physicians. Ann
Intern Med. 1999;130(4). Pt 1:312-9.

Ly DP, Seabury SA, Jena AB. Characteristics of US physician marriages, 2000-2015: an anal-
ysis of data from a US census survey. Ann Intern Med. 2018;168(5):375-6.

Potee RA, Gerber AJ, Ickovics JR. Medicine and motherhood: shifting trends among female
physicians from 1922 to 1999. Obstet Gynecol Survey. 2000;55(3):144-5.

Magudia K, Bick A, Cohen J, Ng TS, Weinstein D, Mangurian C, et al. Childbearing and family
leave policies for resident physicians at top training institutions. JAMA. 2018;320(22):2372-4.
Jagsi R, Tarbell NJ, Weinstein DF. Becoming a doctor, starting a family—Ileaves of absence
from graduate medical education. N Engl J Med. 2007;357(19):1889-91.

Webb AM, Hasty BN, Andolsek KM, Mechaber HF, Harris TB, Chatterjee A, et al. A timely
problem: parental leave during medical training. Acad Med. 2019;94(11):1631-4.

Scully RE, Davids JS, Melnitchouk N. Impact of procedural specialty on maternity leave and
career satisfaction among female physicians. Ann Surg. 2017;266(2):210-7.

Adesoye T, Mangurian C, Choo EK, Girgis C, Sabry-Elnaggar H, Linos E. Perceived discrimi-
nation experienced by physician mothers and desired workplace changes: a cross-sectional
survey. JAMA Intern Med. 2017;177(7):1033-6.

Halley MC, Rustagi AS, Torres JS, Linos E, Plaut V, Mangurian C, et al. Physician mothers’
experience of workplace discrimination: a qualitative analysis. BMJ. 2018;363:k4926.

Budig MJ, Hodges MJ. Differences in disadvantage: variation in the motherhood penalty
across white women’s earnings distribution. Am Sociol Rev. 2010;75(5):705-28.

Smith D, Rosenstein J, Nikolov M. The different words we use to describe male and female
leaders. Harv Bus Rev. 2018.

Moss-Racusin CA, Dovidio JF, Brescoll VL, Graham MJ, Handelsman J. Science faculty’s
subtle gender biases favor male students. Proc Natl Acad Sci. 2012;109(41):16474-9.

Files JA, Mayer AP, Ko MG, Friedrich P, Jenkins M, Bryan MJ, et al. Speaker introductions
at internal medicine grand rounds: forms of address reveal gender bias. ] Women's Health.
2017;26(5):413-9.

Trix F, Psenka C. Exploring the color of glass: letters of recommendation for female and male
medical faculty. Discourse Soc. 2003;14(2):191-220.

Sege R, Nykiel-Bub L, Selk S. Sex differences in institutional support for junior biomedical
researchers. JAMA. 2015;314(11):1175-7.

Zheng W, Kark R, Meister A. How women manage the gendered norms of leadership. Harv
Bus Rev. 2018.

Bowles HR, Babcock L, Lai L. Social incentives for gender differences in the propensity
to initiate negotiations: sometimes it does hurt to ask. Organ Behav Hum Decis Process.
2007;103(1):84-103.



16

41.

42.

43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

61.

B. Roy and A. S. Gottlieb

Cooper M. For women leaders, likability and success hardly go hand-in-hand. Harv Bus
Rev. 2013.

Ash AS, Carr PL, Goldstein R, Friedman RH. Compensation and advancement of women in
academic medicine: is there equity? Am J Ophthalmol. 2004;138(5):903—4.

Jagsi R, Guancial EA, Worobey CC, Henault LE, Chang Y, Starr R. The “gender gap” in author-
ship of academic medical literature—a 35-year perspective. N Engl ] Med. 2006;355(3):281-7.
Filardo G, da Graca B, Sass DM, Pollock BD, Smith EB, Martinez MAM. Trends and
comparison of female first authorship in high impact medical journals: observational study
(1994-2014). BMJ. 2016;352:1847.

Symonds MR, Gemmell NJ, Braisher TL, Gorringe KL, Elgar MA. Gender differences
in publication output: towards an unbiased metric of research performance. PLoS One.
2006;1(1):e127.

Jagsi R, Motomura AR, Griffith KA, Rangarajan S, Ubel PA. Sex differences in attainment of
independent funding by career development awardees. Ann Intern Med. 2009;151(11):804—11.
Kaatz A, Lee YG, Potvien A, Magua W, Filut A, Bhattacharya A, et al. Analysis of National
Institutes of Health ROl application critiques, impact, and criteria scores: does the sex of the
principal investigator make a difference? Acad Med. 2016;91(8):1080-8.

Ley TJ, Hamilton BH. The gender gap in NIH grant applications. Science.
2008;322(5907):1472-4.

The State of Women in Academic Medicine: Exploring Pathways to Equity, 2018-2019.
Washington, DC: Association of American Medical Colleges; 2020.

Stone T, Miller B, Southerlan E, Raun A. Women in healthcare leadership. Oliver Wyman, Edi-
tor; 2019. https://www.oliverwyman.com/content/dam/oliver-wyman/v2/publications/2019/Jan-
uary/WiHC/Women-In-Healthcare-Leadership-Report-FINAL.pdf. Accessed 12 March 2020.
Gottlieb AS, Travis EL. Rationale and models for career advancement sponsorship in aca-
demic medicine: the time is here; the time is now. Acad Med. 2018;93(11):1620-3.

Hewlett SA, Marshall M, Sherbin L, Adachi B. The sponsor effect 2.0: road maps for sponsors
and protégés. Center for Talent Innovation 2012. https://www.talentinnovation.org/publica-
tion.cfm?publication=1330. Accessed 12 March 2020.

Ibarra H, Carter NM, Silva C. Why men still get more promotions than women. Harv Bus Rev.
2010;88(9):80-5.

Carter NM, Silva C. Mentoring: Necessary but insufficient for advancement. Catalyst; 2010
Dec 1. https://www.catalyst.org/wp-content/uploads/2019/01/Mentoring_Necessary_But_
Insufficient_for_Advancement_Final_120610.pdf. Accessed 12 March 2020.

Patton EW, Griffith KA, Jones RD, Stewart A, Ubel PA, Jagsi R. Differences in mentor-mentee
sponsorship in male vs female recipients of National Institutes of Health grants. JAMA Intern
Med. 2017;177(4):580-2.

Berlin G, Darino L, Greenfield M, Starikova I. Women in the healthcare industry.
McKinsey & Co. Accessed June 2019. URL: https://www.mckinsey.com/industries/
healthcare-systems-and-services/our-insights/women-in-the-healthcare-industry#.

Schor NF. The decanal divide: women in decanal roles at US medical schools. Acad Med.
2018;93(2):237-40.

Ibarra H. A lack of sponsorship is keeping women from advancing into
senior leadership. 2019 [cited 2019 August 19]; Available from: https://hbr.
org/2019/08/a-lack-of-sponsorship-is-keeping-women-from-advancing-into-leadership.
Babcock L, Recalde MP, Vesterlund L. Why women volunteer for tasks that don’t lead to pro-
motions. Harv Bus Rev. 2018.

Mitchell SM, Hesli VL. Women don't ask? Women don't say no? Bargaining and service in the
political science profession. PS: Political Science & Politics. 2013;46(2):355-69.

Misra J, Lundquist JH, Templer A. Gender, work time, and care responsibilities among faculty.
Sociol Forum. 2012;27(2):300-23.


https://www.oliverwyman.com/content/dam/oliver-wyman/v2/publications/2019/January/WiHC/Women-In-Healthcare-Leadership-Report-FINAL.pdf
https://www.oliverwyman.com/content/dam/oliver-wyman/v2/publications/2019/January/WiHC/Women-In-Healthcare-Leadership-Report-FINAL.pdf
https://www.talentinnovation.org/publication.cfm?publication=1330
https://www.talentinnovation.org/publication.cfm?publication=1330
https://www.catalyst.org/wp-content/uploads/2019/01/Mentoring_Necessary_But_Insufficient_for_Advancement_Final_120610.pdf
https://www.catalyst.org/wp-content/uploads/2019/01/Mentoring_Necessary_But_Insufficient_for_Advancement_Final_120610.pdf
https://www.mckinsey.com/industries/healthcare-systems-and-services/our-insights/women-in-the-healthcare-industry
https://www.mckinsey.com/industries/healthcare-systems-and-services/our-insights/women-in-the-healthcare-industry
https://hbr.org/2019/08/a-lack-of-sponsorship-is-keeping-women-from-advancing-into-leadership
https://hbr.org/2019/08/a-lack-of-sponsorship-is-keeping-women-from-advancing-into-leadership

®

Check for
updates

Chapter 3
How Compensation Is Determined
and Potential Pitfalls for Pay Equity

Kristin Morales-Lemieux

Compensation is derived from cash and noncash components and is commonly
described using the terms total cash compensation and total remuneration. Total
cash compensation includes base salary, bonuses and incentives, and other cash
payments such as stipends for administrative duties and clinical call. Total remu-
neration includes total cash compensation plus employee benefits such as the
employer-paid portion of health and dental coverage and retirement contributions.
It is the total remuneration, together with the work effort required to perform the
duties of a position, that must be evaluated in order to understand and compare
compensation levels. In this chapter, we will look briefly at physicians as owners
and then focus in detail on compensation models commonly used for employed
physicians. In each circumstance, we will discuss how these models work differ-
ently for men versus women physicians and the inequities that can occur as a result.

Employee Versus Owner

For the first time in history, the number of physicians working as employees has
outpaced those who identify themselves as practice owners. According to an
American Medical Association (AMA) study published in 2019, 47% of practicing
physicians are employees, while only 46% own their practices. This phenomenon is
particularly relevant for women physicians: only 34% are practice owners com-
pared with 52% of men. Furthermore, the AMA study included only physicians
working 20 or more hours per week, potentially underrepresenting the percentage of
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Fig. 3.1 Composition of physician compensation. (Adapted from [3])

employed women physicians [1]. Since physician-owners of practices report higher
earnings overall, the lower representation of women in this sector likely contributes
to the observed gender pay gap [2]. While detailed studies have not been conducted
to determine the engine behind the higher number of male physicians in ownership
roles, practice ownership has always been less common among younger physicians.
With 22% of women physicians under the age of 40 compared with 12% of male
physicians, age-related demographics may be a driver of this ownership disparity
[1]. Additionally, women tend to practice in specialties with relatively high rates of
employed physicians (e.g., pediatrics).

For practice owners, physician compensation tends to focus less on base salary
and more on bottom-line performance. While employed physicians receive an aver-
age of 70% of their compensation in base salary, only 30% of physician-owners’
compensation is derived from this source [3] (Fig. 3.1).

The compensation formula in private practice may seem bias-free in its focus on
bottom-line performance; however, the allocation of administrative and manage-
ment duties as well as practice-style differences between male and female physi-
cians impacts individual productivity and therefore compensation. We will discuss
these phenomena in greater detail later in the chapter.

Employed Physician Compensation Models

Given that the majority of US physicians work as employees, this chapter will focus
on common compensation models for employed physicians to identify how their
components may contribute structurally to gender-based salary inequities. There
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are a number of plans in the market, and most include a base salary and a cash-
based incentive. Less common compensation models include the profit/loss-based
plans and capitation and risk-based compensation models, which we describe
briefly below.

Profit/loss-based plans closely mirror a physician-owner’s compensation struc-
ture by paying physicians based on revenue generated by professional activities
minus costs associated with overhead to run a practice and to cover benefits. This
model has become less popular as physicians seek employment [4]. Profit/loss-
based plans may also disproportionately disadvantage women physicians by focus-
ing heavily on revenue-producing activities and apportioning a heavy expense load
onto part-time practice hours, potentially contributing to the gender pay gap since
more than 22% of women physicians report working part-time compared with only
5% of male physicians [5].

Capitation and risk-based compensation models have begun to infiltrate mar-
kets in which health systems are moving away from fee-for-service insurance
payment arrangements. Under a capitation compensation model, physicians are
paid according to the number of patients attributed to them in insurance panels at
an amount that reflects the profitability of the insurance contract rather than the
units of billable service they produce. Similarly, in risk-based or shared-savings
compensation models, some or all of the physician’s compensation is derived
from managing the cost of care in patient populations to generate savings over
the insurance contract’s budget. These savings, in turn, are distributed to physi-
cians and comprise all or part of their total compensation. While these plans have
been slow to take hold, they may mean good news for women physicians who
have been shown to perform better than their male counterparts in quality mea-
sures and adherence to evidence-based guidelines [6—9]. Such factors are success
drivers in alternative payment scenarios, and faster adoption of physician com-
pensation models that reward these achievements could work to narrow the gen-
der wage gap.

Base Salary and Incentive Compensation

Despite healthcare’s gradual shift from fee-for-service-based reimbursement to
value-based, risk-sharing payment arrangements, compensation structures for
employed physicians remain heavily reliant on base salary plus productivity-related
incentives. According to the AMA, 92% of total cash compensation among
employed physicians in the United States is attributed to base plus personal produc-
tivity [3]. The remaining 8% of total cash is derived from administrative stipends,
quality, safety, patient satisfaction, and sharing in risk-based contract surpluses (see
Fig. 3.1). Because of this model’s prevalence, we will focus the majority of the fol-
lowing analysis on it.
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Base Salary

As stated above, the largest portion of total cash compensation for employed physi-
cians is base salary, representing nearly 70% of total. Therefore, understanding the
methodology used to establish and maintain base salaries is critical to closing the
gender pay gap.

Organizations generally utilize commercially available benchmarking data from
national consulting firms and professional associations to determine physician pay
scales. Doing so provides institutions guidance on competitive wage requirements
and also furnishes data to assist in determining fair market value and commercially
reasonable compensation for employed physicians, information necessary to main-
tain compliance with federal fraud and abuse laws governing financial relationships
between physicians and hospitals. Some examples of common benchmarking
data sources include the Medical Group Management Association (MGMA),
the Association of American Medical Colleges (AAMC), Sullivan Cotter, and
Integrated Healthcare Strategies. Physician salary benchmarking surveys are
released on an annual basis and stratify compensation levels based on specialty and
market percentiles. They often include thousands of respondents for each specialty
area and provide salary information by specialty according to geographic regions
and practice types. Within base salary ranges, however, there is often a considerable
difference between the dollar amounts at the low and high ends of the range, allow-
ing organizations a wide berth in making compensation determinations.

In addition, physician pay ranges are influenced by supply and demand in indi-
vidual marketplaces. In regions where patient demand is high for certain types of
care (e.g., primary care), organizations can find themselves competitively bidding
for physician hires against other healthcare enterprises. This increased competition
can result in physician pay scales that are at the top of, or at times exceed, the bench-
marking data.

Where individual physicians fall within established pay ranges depends on a
variety of factors that may be vulnerable to gender bias. Salary expectations and
vigorousness of negotiations during initial hiring are significant in determining
both current salary and future earnings. It is here that we see a potential sandtrap
for women who may have lower expectations of what an ideal salary should be,
may lack confidence in their skills as negotiators, or may be penalized for negoti-
ating. Research reveals that the pay gap between women and men physicians
begins right out of training and these initial disparities have considerable long-
term financial impact [10-12]. In an investigation of general surgery residents
published in 2019, women had, on average, a $30,000 per year lower salary expec-
tation than their male counterparts. The estimated effect of this difference in nego-
tiated pay for the first position out of residency would translate into $900,000 of
earnings across a physician’s career. Among the same group of residents, 19% of
women reported they had the skills necessary to negotiate their pay, while 32% of
their male counterparts stated they had the tools to achieve the salary they
desired [12].
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Evidence reveals that women engage in salary negotiations as frequently as men,
and so a personal reluctance to negotiate is not the likely driver behind gender dis-
parities in base salary [13, 14]. However, numerous studies have shown that women
experience backlash in the workplace when they exhibit self-advocating behaviors
that are traditionally associated with being male. Implicit cultural expectations
about how women should behave impede their ability to negotiate successfully, and
as such, the burden of salary inequity lies beyond the control of individual women
to fix. Instead, organizations will need to address this systematically.

Most institutions rely on the following criteria to establish individual physician
base salary within the benchmarked pay ranges. These metrics may also uninten-
tionally drive gender-based compensation inequities.

Years of Experience

Many organizations place physicians higher within pay ranges to reflect their expe-
rience, which is typically measured both in terms of number of years practicing
medicine and working for the organization. Since 22% of practicing women physi-
cians are under 40 years old, compared with only 12% of practicing men under 40,
women as a whole are disadvantaged in terms of achievable salary based on this
metric [1].

Prior Earnings

While somewhat related to experience, the recognition of prior earnings in setting
base salaries is a distinct contributor to base salary consideration and may have a
disproportionate impact on pay inequities. The initial salary negotiated by physi-
cians entering the workforce can have lasting effects on future earnings because of
the consideration given to past salaries in developing future offers. Recent legisla-
tion enacted in the Commonwealth of Massachusetts and several other states,
including California, seeks to mitigate this phenomenon by making it impermissible
for organizations (or their agents) to discuss current and past pay during salary
negotiations for new employees [15]. This legislation was crafted specifically to
address the gender bias inherent in salary history and the impact it could have on
lifetime suppression of wages for women across all occupations, including
physicians.

Professional Reputation

Physicians with national-level recognition in their fields, large referral networks, or
considerable patient followings are often rewarded with higher base salaries because
of the value they bring to their employer organization. Academic rank, research
impact, medical education accomplishments, clinical contributions, and recognition
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in one’s discipline support a professional reputation that often translates into higher
salary. For women, the myriad of barriers to achievement in these arenas, as
described in other chapters, limit the salary benefit that accrues to this driver of
compensation.

Leadership

Physicians who rise to academic and institutional leadership roles typically receive
higher compensation. While women account for 36% of practicing physicians in the
United States, they comprise only 13% of healthcare CEOs and 18% of departmen-
tal chairs and deans [16—18]. Because women in healthcare experience stalled orga-
nizational and academic advancement, as detailed in other chapters, they
disproportionately reside in roles with lower earning potential.

Productivity

While productivity considerations weigh heavily into incentive compensation mod-
els, they may also contribute to the determination of base salary. Physicians may be
slated into compensation ranges based on where they fall in the corresponding pro-
ductivity range. For example, an individual producing at the 25th percentile of her
specialty’s clinical benchmark could be designated to receive base compensation at
the 25th percentile. Time away from the office for parental leave and other domestic
responsibilities can diminish women’s ability to equal their male counterparts’ clin-
ical and academic productivity. In addition, the practice pattern of women physi-
cians may impact the number of patients seen (and therefore clinical productivity as
traditionally defined). This phenomenon is explored further in the productivity-
based incentives discussion below.

Citizenship

Citizenship or service-related activities include attending department meetings and
grand rounds, participating in committees and other organizational initiatives, coor-
dinating call schedules, and mentoring faculty, trainees, and staff. Many of these
endeavors require significant time and effort, typically without compensation, and
present specific challenges for women physicians. In the workplace, women are
expected to volunteer for these organizational service tasks more than their male col-
leagues, potentially taking time away from compensable and promotable work [19—
21]. Furthermore, women who do opt out of such activities because of additional
responsibilities at home may have their commitment to the organization questioned.

Organizations vary in how often they analyze and adjust physician base salaries,
potentially creating long periods of time without merit or market-based
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adjustments. With the average direct financial loss per employed physician, defined
as the net revenue each physician produces minus the expenses of operating a prac-
tice (including salary and benefits of the physician and support staff, supplies, rent,
etc.), estimated to be approximately $200,000 per year, employers may be reluctant
to increase physician salaries on a routine basis [22]. (This number does not account
for the value employed physicians bring to their employers in terms of ancillary
services they order, referrals they make, etc.) Although one option could be to hold
base salary at risk and make downward adjustments when performance and produc-
tivity requirements are not met, concerns about losing physician employees to com-
petitors make this tactic less appealing. The reluctance to redistribute salary dollars
based on performance or market forces could maintain inequities in pay longer than
we might see in occupations where workers are regularly evaluated on performance
and receive wage adjustments in recognition of achievements and marketplace
dynamics.

Incentive Compensation

For most physicians, incentive compensation is an important component of total
cash compensation, comprising an average of 25% for employed physicians and
63% for physician practice owners [3]. By nature, incentive compensation is at risk
and variable based on individual and group performance. Typically, it is composed
of multiple components, with the largest opportunity generally reflective of an indi-
vidual productivity goal (see Fig. 3.1). In many organizations, employed physician
productivity is synonymous with clinical productivity and is measured through the
use of work relative value units (WRVUs), which assign a numerical value to every
billing code based on the Centers for Medicare and Medicaid Services (CMS)
schedule used to calculate Medicare fees. Other types of clinical productivity-based
goals are patient visit goals, gross or net revenue goals, and other quantifiable unit-
of-service or financial metrics. These measurements are less popular in employed
environments as the wRVU is largely insulated from factors outside of the direct
control of physicians such as payer mix, patient scheduling, and the organization’s
efforts around billing and collections. Physician-owners are much more likely to
have their productivity incentive based on actual practice collections.
Productivity-based incentive plans can create challenges for physicians who
spend disproportionate amounts of time engaging in activities that are not drivers
of wRVUs or other sources of revenue (e.g., research funding). Examples include
consulting with colleagues, teaching and mentoring, performing administrative
service-related tasks like managing a team’s call schedule, and non-visit-related
patient interactions such as telephone calls and emails. According to Medscape’s
2019 Physician Compensation Survey, women in both primary and specialty care
reported dedicating fewer hours per week to direct patient care than their male
counterparts and more hours per week on administrative duties [2]. Because these
activities are often invisible, cannot be easily quantified, and are generally not
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direct revenue generators, they are often undervalued and non-compensable.
Additionally, reduced time in direct patient care has a cumulative effect on overall
compensation levels as clinical productivity often represents the majority of incen-
tive compensation and, as mentioned above, may be a component of base salary
too. The tendency of women physicians to spend more time with patients, focusing
on shared decision-making, disease prevention, and education rather than the num-
ber of patient encounters, further exacerbates the divide in productivity achieve-
ment [23].

In some organizations, one must attain a certain threshold of individual produc-
tivity to qualify for non-productivity-based incentives. In this scenario, a physician
must generate a minimum number of wRVUs in order to qualify for any incentive
payments. Such a requirement could leave a physician who is achieving high levels
of quality, patient satisfaction, and participation in organizational initiatives without
any financial reward for her efforts if she failed to achieve the required clinical
productivity.

As physician practices and health systems begin to transition from a fee-for-
service environment to a population-health-based payment system where quality
and total medical cost are valued over quantity of services provided, incentive plans
are starting to move beyond simple clinical productivity-based measures. Examples
of alternate measures are quality scores (e.g., Healthcare Effectiveness Data and
Information Set (HEDIS), healthcare-acquired infection (HAI) rates) and patient
panel growth goals. Since women physicians have been shown to generate higher
quality and patient outcomes (e.g., readmission and mortality rates), these new
approaches to compensation could be beneficial [6]. Unfortunately, movement is
slow, with the percentage of physicians participating in alternative payment models
approximately 10% nationally [2].

Compensation structures for employed physicians are also not changing to keep
pace with the evolution of healthcare economics, and this lag continues to leave
women in the lower ends of the pay ranges. While alternative payment models rep-
resented 34% of healthcare dollars paid to providers in 2017 by commercial plans,
Medicare, and Medicaid, physicians report only 8% of compensation based on cri-
teria other than base pay and productivity-based incentives (see Fig. 3.1) [3, 24].
Given the evidence supporting superior quality and clinical outcomes, modifying
compensation strategies to reward women’s performance commensurate with per-
centage contribution to revenue in these spheres could be one avenue to narrowing
the gender pay gap.

Impact of Part-Time Work on Salary

A greater percentage of women physicians work in part-time capacities than male
physicians [5]. In general, employers prorate salaries for less than full-time work.
For example, if the base salary for a full-time equivalent (FTE) position is $250,000
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Fig. 3.2 Scenario assumes physician total cash compensation at a 1.0 FTE is $275,000 ($250,000
base salary and $25,000 incentive). FTE is defined as “full-time equivalent.” (1.0 FTE is 40 work
hours per week, .8 FTE is 32 work hours per week, and .4 FTE is 16 work hours per week.)
Benefits include employer retirement contribution (5% of base salary at or above .5 FTE), educa-
tional programs ($5000 per year prorated to FTE at or above .5), and health and dental with
employer paying 80% of total premium ($25,000 and $1000, respectively) at 1.0 FTE, 50% at .8
FTE, and no benefit eligibility below .5 FTE

per year, a physician working 32 hours per week (.8 FTE) would have a base sal-
ary of $200,000. However, as illustrated in Fig. 3.2, lowering base salary has an
additional impact on the calculation for incentive compensation and may also affect
noncash benefits (e.g., having to contribute a greater percentage of salary to an
employer group health plan or reducing the employer contribution toward retire-
ment). Moreover, despite part-time compensation, a women physician may still be
held to full-time on-call responsibilities, attendance at required meetings, and com-
pletion of administrative duties. Administrative work may be done outside of the
office and, as a result, is invisible to leaders, undervalued, and under-compensated.

Other Additions to Pay

In addition to standard pay programs, organizations may compensate specific
activities like extra call responsibilities or holiday/weekend coverage. Because
these activities require work during evening hours, weekends, or vacations and
women physicians shoulder more domestic responsibilities than their male col-
leagues, it can be challenging for women to take advantage of them at a rate
equivalent to men [25, 26].
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Noncash Remuneration

Remuneration, other than cash, comprises an increasingly significant component of
the total compensation package as the cost of health insurance, education, and
retirement increases. The ability of physicians to take full advantage of the packages
offered by employers has an effect on their total remuneration. Examples of non-
cash benefits include health, dental, and vision insurance, short- and long-term dis-
ability income replacement, life insurance, continuing medical education or
postgraduate degree reimbursement, paid leave, childcare and eldercare benefits,
fitness and financial wellness benefits, and loan forgiveness. While these programs
are generally offered to all employees, proration based on a physician’s status as a
full- or part-time worker can have significant impact on the benefit received, often-
times disproportionate to the reduced work effort. Figure 3.2 illustrates this dispro-
portionate reduction in total remuneration by displaying a common scenario: a
physician’s total cash is decreased by an amount equivalent to the reduction in
FTE. Moreover, the smaller percentage of benefits the employer pays to a physician
working as a 0.8 FTE decreases total remuneration further. The financial impact of
part-time work is magnified when the physician reduces her time to 0.4 FTE and is
no longer eligible to participate in any physician benefit programs. Because the
percentage of women physicians working part-time exceeds that of men, the effect
of reduced FTE on total remuneration compounds gender-based pay inequities
observed in total cash compensation.

Summary

The differences in the way men and women work, the unique challenges women
face in the workplace, and the slow movement in transitioning compensation calcu-
lations to reflect metrics of success in value-based care perpetuate gender-based
inequities in physician compensation. These inequities can be difficult to uncover
and are often woven into the fabric of the plans through emphasis on traditional
measures of contribution and productivity, unconscious bias affecting how work
and compensation are assigned, and disproportionate reductions in total remunera-
tion for part-time work.
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Chapter 4
Regulatory and Legal Considerations
Regarding Salary Equity

Patricia A. Washienko

Gender-based pay disparities and legislative efforts to redress them are not new
phenomena. In 1870, the US Congress passed a bill that prohibited gender pay dis-
crimination for new clerks in federal jobs [1]. (The law was rarely enforced [2].) In
1942, the National War Labor Board adopted General Order No. 16, which man-
dated that employers pay equal compensation to women hired to replace male work-
ers conscripted to fight in World War II [3]. In 1945, when the War Labor Board was
dissolved, the Women’s Equal Pay Act, which would have prohibited employers
from paying women less than men for work of “comparable quality and quantity,”
was introduced [4]. It did not pass.

The federal gender discrimination and pay equity laws in effect today were
enacted in the civil rights era. In 1961, President John F. Kennedy established the
Presidential Commission on the Status of Women, which was charged with develop-
ing recommendations for achieving pay equity (and chaired by Eleanor Roosevelt)
[5]. As Arthur J. Goldberg, Secretary of Labor, observed in congressional hearings
that followed:

The origin of the rate differential for men and for women performing comparable jobs is the
false concept that a woman intrinsically deserves less money than a man. This outmoded
concept, rooted in a psychological downgrading of women's skills, has been amply demon-
strated to be false in every field of endeavor, and we simply cannot afford to give it credence
in this modern space age. It is indefensible from every standpoint. To state this concept
should suffice to refute it, but this has not proven to be true. Discrimination in wage pay-
ment on the basis of sex continues to exist, and this subcommittee is performing an invalu-
able public service in publicizing its extent and its complete lack of justification [6].

In 1963, Congress enacted the Equal Pay Act (EPA), which requires employers
to pay to men and women in the same workplace equal pay for equal work [7, 8].
The Education Amendments of 1972 significantly broadened the reach of the EPA,
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making it applicable to executive, professional, managerial, and administrative jobs,
which had previously been excluded [9, 10].

In 1964, Congress enacted the Civil Rights Act of 1964, Title VII of which bans
employers from discriminating on the basis of race, color, religion, sex, or national
origin, except where sex is a bona fide occupational qualification for the job [11].
(Given the critical role Title VII plays in pay equity litigation, it is somewhat ironic
that the category “sex” was not originally included in the proposed bill but was
added as an amendment at the last minute, according to some in an attempt to pre-
vent its passage [12, 13].) In 2009, Congress enacted the Lilly Ledbetter Fair Pay
Act [14] to reverse a decision of the US Supreme Court, Ledbetter v. Goodyear Tire
& Rubber Co., Inc. [15], that had severely limited Title VII’s protections by nar-
rowly construing the law’s statute of limitations in pay disparity cases.

The EPA and Title VII, both as amended, are the bedrock federal laws prohibit-
ing gender-based pay disparities and retaliation against those who object to them.
Both laws apply nationally, although the contours of the protections of each law
may vary by federal circuit unless the Supreme Court has ruled on an issue.

Virtually every state has also enacted laws to prohibit gender discrimination and
gender-based pay disparities. As set out more fully below, many of them provide
more expansive and robust protections than those set out in the federal laws: by
covering more businesses and organizations in the definition of “employer,” for
example, or by providing for more severe penalties. Plaintiffs (i.e., aggrieved per-
sons advancing claims in litigation) may advance both state law claims and federal
claims in litigation.

Chapter Overview

* Section I of this chapter will outline the EPA and Title VII and provide a primer
on the legal elements necessary to establish claims under both laws (including
retaliation claims), identify the defenses available to employers, and highlight
their differences and strengths. (Although Section I provides an overview, these
laws are much more complicated than can be conveyed in a single book chapter.
This information should not be construed as legal advice.)

e Section II will review select state laws.

e Section IIT will identify special laws governing financial relationships between
healthcare institutions and entities that provide designated health services and
how they potentially impact physician compensation via safe harbor provisions,
as well as IRS regulations governing a healthcare institution’s 501(c)(3) status.
(Although Section III also provides an overview, these laws are much more com-
plicated than can be conveyed in a single book chapter. This information should
not be construed as legal advice.)

* This chapter will conclude, in Section IV, with a warning and recommendation
to employers: conduct an audit and find a way to fix gender-based pay inequities
now. The risk of doing otherwise is significant, and liability can be staggering.
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A Primer on Federal Law: The Equal Pay Act and Title VII

The Equal Pay Act (EPA)

The EPA provides that:

No employer having employees subject to any provisions of this section shall discriminate,
within any establishment in which such employees are employed, between employees on
the basis of sex by paying wages to employees in such establishment at a rate less than the
rate at which he pays wages to employees of the opposite sex in such establishment for
equal work on jobs the performance of which requires equal skill, effort, and responsibility,
and which are performed under similar working conditions, except where such payment is
made pursuant to (i) a seniority system; (ii) a merit system; (iii) a system which measures
earnings by quantity or quality of production; or (iv) a differential based on any other factor
other than sex [16].

To prevail on a claim for violation of the EPA, a plaintiff must prove that the
employer employed the plaintiff and a male employee in the same establishment
[17] in jobs requiring substantially equal skill, effort, and responsibility [18]; that
the two jobs are performed under similar working conditions; and that she [19]
received less total compensation [20] than a male employee doing substantially
equal work [21]. The jobs need not be identical, but the content of the jobs must be
“substantially equal” — a fact-specific inquiry that has caused considerable litigation
[22]. Critically, a plaintiff need not establish the employer had an intent to discrimi-
nate [23]. Note that if the lower-paid job requires greater skill, effort, or responsi-
bility than is required for the performance of the more highly paid job, the EPA may
still apply; the fact that the two jobs are not substantially equal will not render the
EPA inapplicable in these circumstances [24].

Even if a plaintiff is able to establish all of the required elements of her Equal
Pay Act case, an employer may nevertheless defeat her claim by proving one of four
affirmative defenses: that the pay differential is attributable to (i) seniority, (ii)
merit, (iii) quantity or quality of production, or (iv) “any other factor other than sex”
[16]. An employer must submit evidence from which a reasonable fact finder could
conclude that the proffered reasons actually motivated the wage disparity — not just
that the reasons could justify it.

The vague category “any other factor other than sex” has been particularly trou-
blesome, as employers have used it to justify salary disparities on the basis of,
among other things, “market forces” [25] and factors not adopted for legitimate
business reasons [26, 27]. The circuit courts of appeal are split as to whether employ-
ers can rely solely on a female employee’s prior salary as an “any other factor other
than sex” affirmative defense [28]. In March 2019, the House of Representatives
passed a new law, the Paycheck Fairness Act, to ensure that employers relying on
the “factor other than sex” defense may not pay men and women doing substantially
equal work different wages unless the wage differential is justified by a job-related
reason, such as education, training or experience, and consistent with business
needs [29, 30]. It is not clear if the Act will pass the Senate or be signed into law.
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The fact that the employer has asserted an affirmative defense is not fatal to a
plaintiff’s EPA claim; she may nevertheless prevail if she rebuts the affirmative
defense, which she can do by demonstrating that the defenses are “pretextual” —1i.e.,
an illegitimate justification for a gender-based differential rather than a real and
legitimate reason for the pay disparity (and often a post hoc effort to explain/justify
a gender-based differential) [31]. The defendant at all times retains the burden of
proving a legitimate reason for the discrepancy in pay [32].

Retaliation

The EPA also provides a cause of action for retaliation, making it unlawful “to dis-
charge or in any other manner discriminate against any employee because such
employee has filed any complaint or instituted or caused to be instituted any pro-
ceeding under or related to this Act, or has testified or is about to testify in any such
proceeding ...” [33]. Oral complaints are sufficient to trigger anti-retaliation protec-
tions of the EPA [34]. Although the Supreme Court has not decided whether the
EPA’s anti-retaliation provision applies to complaints made to the employer rather
than the government [35], a number of federal courts of appeal have held so, con-
cluding that the law should be construed broadly [36].

Retaliation claims are generally easier to prove than discrimination claims, as a
plaintiff need not establish the elements of the equal pay claim itself, and the affir-
mative defenses are not implicated. Rather, a plaintiff need only establish that she
engaged in protected activity (i.e., complained about pay inequity), the employer
took materially adverse action against her, and causation [37]. Causation may be
inferred when the adverse employment action closely follows the protected activity;
if there is a significant delay, causation may be established with other evidence such
as continuing animus or inconsistent or shifting explanations [38].

Coverage, Statute of Limitations, and Collective Action

The EPA applies to virtually all employers, regardless of size [39]. A claim must be
filed within two years of the discrimination/retaliation or three years in the case of
a “willful” violation, but a claim arises each time an employee receives lower pay
than male employees doing substantially similar work — i.e., every paycheck [40].
Significantly, under the EPA, “similarly situated” employees have the right to pur-
sue their claims as a “collective action” [41]. Because multiple plaintiffs are
involved, the liability employers face can be substantial: two recent EPA collective
action cases settled for $8.2 million and $19.5 million, respectively [42]. The atten-
tion drawn to gender-based pay inequity by the collective EPA (and Title VII) action
brought by the US National Women’s Soccer Team against the United States Soccer
Federation, Inc. is likely to encourage more EPA actions, collective and other-
wise [43].
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Damages

Under the EPA, a prevailing plaintiff is entitled to recover the pay that she should
have received for equal work, doubled as liquidated damages [44]. (As noted above,
particularly in a collective action, these damages quickly add up.) The damages
recoverable for a retaliation claim are greater, including employment, reinstate-
ment, promotion, the payment of wages lost, and an additional equal amount as
liquidated damages [45]. There is a split in the circuits as to whether punitive dam-
ages may also be awarded for a retaliation claim [46]. Attorneys’ fees will be
awarded to a successful claimant for both an equal pay and a retaliation claim [41].
In addition to the employer, an individual (e.g., an owner or officer) may also be
personally liable for a gender-based pay disparity if s/he had the capacity to exercise
control over the plaintiff [47].

The Road Ahead

The Equal Employment Opportunity Commission (EEOC) has, since 2012, included
equal pay protections as one of its substantive area priorities that guide its enforce-
ment activities [48]. Consistent with that priority, in 2016, the EEOC began to
require employers to provide information about pay data in its EEO-1 reports, to be
better able to track pay disparity [49, 50]. The EEOC has also started to prosecute
lawsuits specifically aimed at gender pay equity [S1]. Private attorneys are increas-
ingly litigating EPA cases: one management-side employment law firm that moni-
tors the number of gender discrimination cases filed nationally reports that since
2016, over 250 pay equity cases have been filed in the United States [52].

Title VII

Title VII makes it “an unlawful employment practice for an employer ... to dis-
criminate against any individual with respect to ... compensation” because of sex
[53]. In other words, a Title VII plaintiff (unlike an EPA plaintiff) must prove intent.
She may do so using direct evidence (which typically consists of “clearly sexist,
racist, or similarly discriminatory statements or actions by the employer” [54, 55]
that make animus explicit) or indirect evidence, which allows a jury to infer that
gender bias is motivating the pay disparity. Since overtly discriminatory statements
are rare in most workplaces, most Title VII plaintiffs rely on indirect evidence.

In McDonnell-Douglas Corp. v. Green, the US Supreme Court articulated a
framework to help courts and jurors evaluate cases in which plaintiffs have only
indirect evidence of discrimination [56]. Under this three-stage framework, plain-
tiffs must establish a prima facie case of discrimination; defendants must then offer
a legitimate, nondiscriminatory reason for the pay disparity [57]; and plaintiffs must
then establish intent to discriminate [58, 59].
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To establish her prima facie case, a Title VII plaintiff must show she is paid less
than a member of the opposite gender in a similar job [60, 61]. Her comparator need
not be in an equal job, but he must be “similarly situated in all relevant respects”
[62], a burden that is not all that much lighter. The employer’s obligation to articu-
late a legitimate, nondiscriminatory reason for the pay disparity is not a difficult
burden [63], and the affirmative defenses to an EPA claim also suffice as legitimate,
nondiscriminatory reasons for a Title VII claim [64, 65].

At the third stage, a Title VII plaintiff must show that, regardless of the reasons
offered, her employer intentionally discriminated against her. She may do so by
showing either that the proffered reason was a pretext for discrimination (i.e., an
illegitimate justification) or that her gender was another motivating factor for the
decision [66]. An employee can prove pretext by showing the employer’s proffered
reason was “(1) factually baseless, (2) not the employer’s actual motivation, (3)
insufficient to motivate the action, or (4) otherwise pretextual” [67].

Retaliation

Like the EPA, Title VII also prohibits retaliation [68]. Its elements are the same:
protected activity, materially adverse action, and a causal connection [69].

A cause of action for retaliation under Title VII lies whenever an employer
responds to protected activity in such a way “that a reasonable employee would
have found the challenged action materially adverse, which in this context means it
might well have dissuaded a reasonable worker from making or supporting a charge
of discrimination” [70]. There is no requirement that the retaliation is job-related,
and Title VII’s anti-retaliation protections extend to not only former employees but
also certain third parties [71, 72]. To prevail on a retaliation claim, a plaintiff must
prove that the unlawful retaliatory act would not have occurred but for the plaintiff’s
protected activity [73]. A showing that the employer’s reasons for its action are
pretextual — i.e., illegitimate — can establish “but for” causation [74]. As with EPA
retaliation claims, Title VII retaliation claims are often easier to establish than the
underlying discrimination, and a plaintiff may prevail on a retaliation claim even if
she does not prevail on an underlying discrimination claim, should she bring one
[75]. Perhaps as a result, the total number of Title VII retaliation charges filed at the
EEOC increased 86% from 1997 to 2018, climbing from 16,394 to 30,556 [76].

Coverage, Statute of Limitations, and Class Actions

Title VII’s protections apply to employers with fifteen or more employees [77]. An
employee seeking to prosecute a claim under Title VII must file an administrative
charge within 180 days of the “unlawful employment practice”; however, that dead-
line is extended to 300 days if a state or local agency enforces a law that prohibits
employment discrimination on the same basis [78]. She may also proceed in court,
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so long as she has filed the administrative charge and initiates the litigation within
90 days of receiving a right to sue letter [79]. In response to Supreme Court decision
holding that a claim of discriminatorily low pay began when the pay decision was
initially made, Congress enacted the Lilly Ledbetter Fair Pay Act to clarify “that a
discriminatory compensation decision ... occurs each time compensation is paid
pursuant to the (discriminatory decision)” [80]. Thus, every discriminatorily low
paycheck triggers a statute of limitations [81].

Title VII claims may be prosecuted in class actions under Rule 23 of the Federal
Rules of Civil Procedure. The Supreme Court has heightened the standard that must
be met to prove commonality in a Rule 23(b) class action, however, making them
difficult to establish [82].

Damages

Damages available under Title VII include lost wages, front pay, compensatory
damages, punitive damages, and reasonable attorneys’ fees [83]. Title VII caps
compensatory and punitive damages between $50,000 and $300,000, depending on
the size of the employer [84].

A Comparison of the Equal Pay Act and Title VII
and Their Interplay

As noted in the introduction, the EPA was enacted to remedy (just) gender-based
pay disparities. The Civil Rights Act of 1964 was enacted in the context of the civil
rights movement, to address more wide-ranging discrimination: failure to hire, fail-
ure to promote, and wrongful termination, for instance, as well as disparate pay. As
a result, although both laws provide remedies for gender-based disparate pay, there
are a number of significant differences between EPA and Title VII claims for sex-
based wage discrimination. Among other things, the Equal Pay Act does not require
proof of intent to discriminate, has no coverage threshold in terms of number of
employees, carries a longer limitations period for back pay than does Title VII, and
does not require a plaintiff to file an administrative complaint or await the EEOC’s
conciliation efforts before proceeding in court [85]. And as noted above, an EPA
collective action proceeds using a more lenient “opt-in” rules of the Fair Labor
Standards Act, rather than the “opt-out” approach used in Title VII class actions.
Because of these differences, gender-based pay disparity complaints often allege
both EPA and Title VII claims and proceed under both, given the slightly different
burdens of each.

Recovery for the same period of time may be had under both the EPA and Title
VII so long as relief is not duplicative [86]. In addition, the availability of a remedy
under Title VII that would entitle the lower-paid employee to be hired into, or to
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transfer to, a higher-paid job does not defeat the right of the lower-paid employee to
be paid the same wages as are paid to a member of the opposite sex who receives
higher pay for equal work pursuant to the EPA [87].

State Laws

As noted above, many states have for years had analogs to the EPA and Title VII that
often provided greater protections and remedies than their federal counterparts [88].
General Law Chapter 151B, Massachusetts’ analog to Title VII, for example, applies
to employers with six or more employees (not fifteen), imposes strict liability on an
employer for the actions of its supervisors, and imposes no caps on punitive dam-
ages, among other things [89]. California’s anti-discrimination laws apply to com-
panies with five or more employees [90]. Michigan’s anti-discrimination law applies
to companies with one or more employees [91].

In the face of intractable gender-based pay inequities, however, many states have
recently enacted new laws to expand protections and take more forceful steps.
According to one law firm that represents primarily organizations (rather than indi-
viduals) in employment law matters, since 2016, more than 200 bills addressing pay
equity were introduced in nearly every state [52]. The laws have primarily come in
three forms: more aggressive pay equity laws, bans on salary history inquiries, and
wage transparency laws.

Numerous states have enacted pay equity laws or significantly strengthened
already existing laws; among them, Alabama, Maryland, Massachusetts, New
Jersey, New York, Oregon, and Washington have enacted or broadened pay equity
laws [52]. California’s new Fair Pay Act is likely the most robust. It applies to all
employers with California-based employees [92], allows employees to be compared
even if they do not work at the same establishment [93], and requires only a showing
that the employees are engaged in substantially similar work, “when viewed as a
composite of skill, effort, and responsibility, and performed under similar working
conditions” [94]. It limits the factors that employers can use to justify pay differen-
tials and mandates that the factors explain the entire pay differential and also creates
a private right of action for retaliation under which employees may seek reinstate-
ment, reimbursement for lost wages and benefits, interest, and equitable relief [95].

Laws have been enacted prohibiting employers from inquiring about an appli-
cant’s prior compensation history, which are intended to prevent successive employ-
ers from using past discriminatorily low compensation to justify pay disparities
(i.e., “market forces”). Alabama, California, Colorado, Connecticut, Delaware,
Hawaii, Illinois, Maine, Massachusetts, New Jersey, New York, Oregon, Puerto
Rico, Vermont, and Washington have enacted such bans [96, 97]. Several cities/
local jurisdictions have also enacted salary history bans: San Francisco; Kansas
City, MO; New York City; Albany County, NY; Suffolk County, NY; Westchester
County, NY; Cincinnati; Toledo; and Philadelphia (see text box) [98].
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Salary History Laws

Laws prohibiting employers from inquiring about an applicant’s prior com-
pensation have been enacted and intend to prevent successive employers from
using past discriminatorily low compensation to justify pay disparities (i.e.,
“market forces”). The following states and cities/local jurisdictions have
enacted such bans:

Alabama California Colorado Connecticut Delaware
Hawaii Illinois Maine Massachusetts | New Jersey
New York Oregon Puerto Rico Vermont Washington

San Francisco, | Kansas City, | Albany County, | New York City, | Suffolk County,
CA MO NY NY NY

Westchester Cincinnati, Toledo, OH Philadelphia, PA
County, NY OH

Wage Transparency Protections

Protections prohibiting employers from banning pay disclosure in the work-
place and from retaliating against employees who do so have been enacted in
the following states:

California | Colorado Connecticut | Delaware District of Columbia
Hawaii Illinois Maine Maryland Massachusetts
Michigan Minnesota | Nevada New Hampshire New Jersey

New York | Oregon Vermont Washington

Wage transparency protections, which prohibit employers from banning pay dis-
closure in the workplace and from retaliating against employees who do so, have
been enacted in California, Colorado, Connecticut, Delaware, District of Columbia,
Hawaii, Illinois, Maine, Maryland, Massachusetts, Michigan, Minnesota, Nevada,
New Hampshire, New Jersey, New York, Oregon, Vermont, and Washington (see
text box) [96].

Special Considerations for Healthcare Institutions

Three main laws impact employment arrangements between hospitals and physi-
cians: the Stark Law [99], the Anti-Kickback Statute [100], and the Internal Revenue
Code and related guidelines.
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The Stark Law generally “prohibits a physician or immediate family member
who has a financial relationship with a healthcare organization from making refer-
rals to that entity for ‘designated health services’ covered by Medicare, unless a
specific exception applies” [101]. The Stark Law has an exception for bona fide
employment arrangements, however, which provides that physicians are permitted
to be compensated as employees of hospitals as long as the amount paid to the phy-
sician is (i) for identifiable services, (ii) consistent with the fair market value for
services performed, and (iii) not determined in a manner that takes into account the
volume or value of referrals by the referring physician to the hospital. Further, the
remuneration provided under the employment agreement between the hospital and
physician must be commercially reasonable even if no referrals were made by the
physician to the hospital. The Stark Law is a strict liability statute, and civil penal-
ties may be imposed for violations.

The Anti-Kickback Statute provides criminal penalties for individuals or entities
that knowingly and willfully offer, pay, solicit, or receive remuneration in order to
induce business reimbursed under the Medicare or state healthcare programs, unless
a safe harbor applies [102]. The safe harbor for employment relationships provides
that remuneration does not include any compensation paid by an employer to an
employee who has a bona fide employment relationship with the employer [103].

Section 501(c)(3) of the Internal Revenue Code exempts from federal income
taxation certain nonprofit entities including hospitals. Specifically, a tax-exempt
hospital cannot pay more than “reasonable compensation” for services rendered by
physicians [104]. Violations of the IRS guidelines may cause a hospital to lose its
tax-exempt status [105]. In addition, IRC 4958, the section of the Internal Revenue
Code that provides for excise taxes on excess benefit transactions (also known as
“intermediate sanctions”), is important when considering physician compensation
arrangements [106].

To be compliant with all three laws, compensation paid to physicians by hospi-
tals and health systems must be generally consistent with fair market value and
cannot reflect the value or volume of referrals an employed physician may direct to
the hospital or its affiliates [107].

A claim for items or services resulting from a violation of the Stark Law or Anti-
Kickback Statute constitutes a false claim under the False Claims Act (FCA), which
imposes liability on persons and companies who defraud governmental programs
[108]. The FCA includes a “qui tam” provision that allows people who are not affili-
ated with the government to sue on behalf of the government (permitting them to
recover a percentage of damages and thereby incentivizing those with knowledge of
fraud to report the same); the damages that flow from such claims can be significant.
In United States ex rel. Drakeford v. Tuomey, for instance, a $237 million judgment
was issued where compensation paid to physicians under certain part-time employ-
ment agreements violated both the FCA and the Stark Law [109], although the mat-
ter eventually settled for (just) $72.4 million.

Given the potentially catastrophic consequences of failing to comply with these
laws, institutions should carefully monitor physician compensation and employ-
ment arrangements [110].
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What Can/Should Employers Do to Address Gender-Based
Pay Inequities?

First, conduct an audit. Liability (like potential energy) exists regardless of the
audit, and an audit will actually help the organization mitigate its potential future
exposure. An internal audit should thoroughly review pay practices, job descrip-
tions, salaries, bonuses, benefits, and the performance evaluation process to identify
gender-based (and other) pay inequities and their potential causes, like location,
education, seniority, responsibility, and performance. To the extent the organization
is not fully committed (or able to commit) to organization-wide redress, the audit
should be conducted by counsel, so that it is protected by the attorney-client privi-
lege: otherwise, the disclosure of audit results (particularly if not coupled with the
implementation of remedial action, if such remedial action is necessary) risks pub-
licizing the evidence that will support a disparate pay discrimination claim. To the
extent the organization is fully committed to organization-wide redress, there may
be significant value in conducting a transparent internal audit involving institutional
stakeholders, as described in Chap. 5 of this book: transparency can build trust
around the organizational commitment to equity and facilitate a new culture that
identifies bias and eliminates disparities.

Second, correct the inequities. Documenting awareness of pay inequities based
on gender (or any other protected category like race or national origin or age) and
failing to correct it increase the risk that an organization will be subjected to puni-
tive damages for knowing disregard of the law. Reducing disparities will also likely
reduce the risk of litigation and will certainly reduce potential damages — perhaps
significantly [111]. (Note that in correcting a pay differential, an employer may not
reduce any employee’s pay. Instead, the pay of the lower-paid employee(s) must be
increased [112].) Correcting the inequities has additional benefits beyond reducing
risk and liability: research has shown that pay transparency leads to more equitable
salary practices [113] and that workers who have access to organizational financial
information earn more than those who do not [114]. Research suggests pay trans-
parency may also increase collaboration and productivity [115]. Pay secrecy, in
contrast, leads to more disengagement and decreased performance and may “ulti-
mately do more harm to individual task performance ... than good” [116].

Finally, although it will undoubtedly require considerable effort, create fair com-
pensation plans (and do so with a careful eye to the Stark Law, the Anti-Kickback
Statute, and the Internal Revenue Code). As the American College of Cardiology
suggests [117]:

A fair and equitable compensation plan does not need to create compensation parity, but it

should create compensation equity. Every member of the organization — whether a practice,

medical group, academic division, or other unit — should have an equal opportunity through
the compensation plan to achieve a market-equitable income, applicable performance
bonuses, and the resources required to do their specific job well. Plans should avoid under-
valuing essential but nonrevenue-producing work, such as educational activities, travel to
remote but strategic satellite locations (“windshield time”), committee work, research, and

mentoring. Plans must also include consideration of how to balance individual productivity
with team-based success, and account for differences in wRVU valuation between proce-
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dural and nonprocedural work, while specifying how to appropriately reward different
career stages, health risks (e.g., radiation exposure), or those with different work-life bal-
ances. For multispecialty groups ..., whether employed, practice, or academic, compensa-
tion models should be differentiated by specialty in light of unique considerations including
but not limited to supply, demand, training, risk and acuity, and job demands. Although
many plans are constructed to reward and enhance productivity, an equally important test of
the plan is the impact it has on the organizational culture — whether it aligns the members
around common goals and milestones. Successful plans will provide multidimensional
gains. Once implemented, most, if not all, of the impacted individuals must feel the plan is
fairly and equitably applied. The plan must be flexible enough to evolve with changing
circumstances in the market or organization without needing a complete overhaul annually.
Every plan must be designed to meet local needs, achieve system goals, and fulfill mission-
driven values. The plan should retain enough income to cover leadership costs, support
underfunded key mission areas, and allow for program growth and development, including
reserving funds for unexpected events. Additionally, a good compensation plan helps attract
and retain candidates for positions and aligns incentives to achieve the goals of the practice,
group, or academic unit. Organizations need to ensure that their compensation models are
fluid and reflect industry trends (thus maintaining market competitiveness) while fulfilling
legal and compliance requirements. Finally, no formula or approach is perfect, but routine
review of individual total compensation under the plan, particularly with an eye to dispari-
ties, will help to close any gaps and achieve equal compensation for equal work.
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ing that the Seventh Circuit had “held that an employer may take into account market forces
when determining the salary of an employee,” although cautioning in a footnote against
employers taking advantage of market forces to justify discrimination).

U.S. Equal Employment Opportunity Commission, Compliance Manual, Section 10:
Compensation Discrimination (2000), at 10-IV(F)(2)(g), available at http://www.eeoc.gov/
policy/docs/compensation.html#10-IV%20COMPENS ATION%20DISCRIMINATION.
See, e.g., Belfi v. Prendergast, 191 F.3d 129, 136 (2d Cir. 1999) (noting that an employer
seeking to rely on the “factor other than sex defense [ ] . .. must. .. demonstrate that it had
a legitimate business reason for implementing the gender-neutral factor that brought about
the wage differential”); Beck-Wilson v. Principi, 441 F.3d 353, 365 (6th Cir. 2006) (“[T]The
Equal Pay Act’s exception that a factor other than sex can be an affirmative defense ‘does not
include literally any other factor, but a factor that, at a minimum, was adopted for a legitimate
business reason.”” (quoting EEOC v. J.C. Penney Co., 843 F.2d 249, 253 (6th Cir. 1988))).
“Reliance on past wages simply perpetuates the past pervasive discrimination that the Equal
Pay Act seeks to eradicate. Therefore, we readily reach the conclusion that past salary may
not be used as a factor in initial wage setting, alone or in conjunction with less invidious fac-
tors.” See Rizo v. Yovino, 887 F.3d 453, 468 (9th Cir. 2018). See also Irby v. Bittick, 44 F.3d
949 (11th Cir., 1995); Angove v. Williams-Sonoma, Inc., 70 Fed. Appx. 500 (10th Cir. 2003).
But see Lauderdale v. 1ll. Dep’t of Human Servs., 876 F.3d 904 (7th Cir. 2017); Taylor v.
White, 321 F.3d 710 (8th Cir. 2003), both holding the opposite.

Paycheck Fairness Act, H.R. 7, 116th Cong., Ist Sess. (2019-2020).

Cardman DA. The Paycheck Fairness Act. Am. Bar Ass’n. [Cited December 17, 2019].
Available from: www.americanbar.org/advocacy/governmental_legislative_work/priorities_
policy/discrimination/the-paycheck-fairness-act.html. (Discussing the deficiencies of the
EPA and the need for congressional action).

29 U.S.C. § 215(a)(3); Schwartz v. Florida Bd. of Regents, 954 F.2d 620, 623 (11th Cir. 1991)
(citing Brock v. Georgia Southwestern College, 765 F.2d 1026, 1036 (11th Cir. 1985).
Under the Equal Pay Act, the defendant at all times retains the burden of proving a legitimate
reason for the discrepancy in pay. See, e.g., Stanziale v. Jargowsky, 200 F.3d 101, 107-08 (6th
Cir. 2000); Mickelson v. New York Life Ins. Co., 460 F.3d 1304, 1311 (10th Cir. 2006).

29 U.S.C. § 215(a)(3).

Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1, 4-5 (2011).

Kasten at 17 (applying the Court’s usual practice of declining to “consider a separate legal
question not raised in the certiorari briefs”).

See, e.g., Valentin-Almeyda v. Municipality of Aguadilla, 447 F.3d 85, 94 (1st Cir. 2006)
(“[P]rotected conduct includes not only the filing of administrative complaints . . . but also
complaining to one's supervisors.”); EEOC v. Romeo Cmty. Sch., 976 F.2d 985, 989-90 (6th
Cir. 1992) (retaliation claim actionable under the Equal Pay Act, for complaint to supervisor
about male counterparts being paid $1/hour more); EEOC v. White & Son Enters., 881 F.2d
1006, 1011 (11th Cir. 1989) (affirming finding that female employees were unlawfully termi-
nated after complaining of unequal wages to their supervisors).

Burlington Northern & Sante Fe Ry. Co. v. White, 548 U.S. 53 (2006).

U.S. Equal Employment Opportunity Commission. EEOC Enforcement Guidance on
Retaliation and Related Issues. August 25, 2019 [cited December 17, 2019]. Available from:
https://www.eeoc.gov/laws/guidance/retaliation-guidance.cfm#_ftn70.

Because the EPA amended the FLSA, the coverage requirements of the FLSA apply to
an EPA claim. Any employee engaged in or employed by an enterprise engaged in com-
merce or in the production of goods for commerce is covered by the Equal Pay Act. 29
U.S.C. §§203(d), (e), (r), (s). U.S. Equal Employment Opportunity Commission. Equal Pay/
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Compensation Discrimination. [Cited December 17, 2019.] Available from: https://www.
eeoc.gov/laws/types/equalcompensation.cfm.

29 U.S.C. § 255.

29 U.S.C. § 216(b).

Wellens v. Daiichi Sankyo, Inc., 2014 U.S. Dist. LEXIS 70628 (N.D. Cal., May 22, 2015);
Dandan Pan v. Qualcomm Inc., 2017 U.S. Dist. LEXIS 120150 (S.D. Cal., July 31, 2017).
Morgan et al. v. U.S. Soccer Federation Inc., 2:19-cv-01717, U.S. District Court, Central
District of California (Los Angeles).

The Equal Pay Act provides that recovery for an Equal Pay Act violation consists of the
amount of underpayment and “an additional equal amount as liquidated damages.” There is
no statutory authority for an award of damages such as for emotional distress, pain and suf-
fering, or lost opportunity. 29 U.S.C. § 216(b).

The Equal Pay Act provides for the following recovery for a violation of the anti-retaliation
provision of the Equal Pay Act: “such legal or equitable relief as may be appropriate to effec-
tuate the purposes of [the anti-retaliation provision] including without limitation employ-
ment, reinstatement, promotion, and the payment of wages lost and an additional equal
amount as liquidated damages.” 29 U.S.C. § 216(b).

Travis v. Gary Community Mental Health Center, 921 F2d 108, 112 (7th Cir. 1990)
(“Compensation for emotional distress, and punitive damages, are appropriate for intentional
torts such as retaliatory discharge.”). However, the Eleventh Circuit does not agree that this
section of the FLSA warrants such an interpretation. Snapp v. Unlimited Concepts, Inc., 208
F.3d 928 (11th Cir. 2000); but see Jones v. Amerihealth Caritas, 95 F. Supp. 3d 807, 818
(E.D. Pa., 2015) (“This Court finds Judge Pollak's well-reasoned opinion in Marrow persua-
sive and agrees that punitive damages are available for retaliation claims under the EPA and
FLSAY).

See, e.g., Riordan v. Kempiners, 831 F.2d 690, 694 (7th Cir. 1987) (“The word ‘employer’
is defined broadly enough in the Fair Labor Standards Act ... to permit naming another
employee rather than the employer as defendant, provided the defendant had supervisory
authority over the complaining employee and was responsible in whole or part for the alleged
violation.”).
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Pay Focus In Fiscal Year 2019. Seyfarth Shaw LLP [Internet]. November 25, 2019
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Pay Data. September 29, 2016 [cited December 17, 2019]. Available from: https://www.eeoc.
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mandated by Title VII of the Civil Rights Act of 1964, as amended by the Equal Employment
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referred to as component 2 data. All employers that have at least 100 employees are required
to file component 1 data reports annually with the EEOC and file component 2 data in 2019
Society for Human Resource Management. New Filing Requirements. [Cited December 17,
2019]. Available from: https://www.shrm.org/resourcesandtools/tools-and-samples/hrqa/
pages/newfilingrequirements.aspx. Subscription required.

U.S. Equal Employment Opportunity Commission. Strategic Enforcement Plan FY 2017-2021.
[Cited December 17, 2019.] Available from: www.eeoc.gov/eeoc/plan/sep-2017.cfm.

Martin PJ, Visconti DM, Jackson C. Minding the Pay Gap: What Employers Need to Know
as Pay Equity Protections Widen. Littler. August 2018 [cited December 17, 2019]. Available
from: https://www.littler.com/files/pay_equity_littler_report_0.pdf.

42 U.S.C. § 2000e-2(a)(1).
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. Coghlan v. Am. Seafoods Co. LLC, 413 F.3d 1090, 1095 (9th Cir. 2005).
. Direct evidence of discriminatory intent is evidence that, “if believed, proves the fact [of
discriminatory intent] without inference or presumption.” Coghlan v. Am. Seafoods Co., 413
F.3d 1090, 1095 (9th Cir. 2005) (citation omitted).
411 U.S. 792 (1973).
“Upon sustaining his initial burden, the burden shifts to the [defendant] to articulate a legiti-
mate, non-discriminatory reason for the pay disparity.” Lakshman v. Univ. of Me. Sys., 328
F. Supp. 2d 92, 104 (D. Me., 2004); see also Stanziale, 200 F.3d at 107-08.
Anupama Bekkem v. Wilkie, 915 F.3d 1258, 1267 (10th Cir. 2019); Spencer v. Va. State Univ.,
919 F.3d 199, 203 (4th Cir. 2019).
In certain cases, where it appears that both legitimate and unlawful (discriminatory) motives
played a role in an employment decision like a termination or failure to promote, courts may
elect not to use the McDonnell-Douglas framework but instead evaluate a disparate treatment
claim under the Price Waterhouse "mixed motive" framework, which permits an employer to
defeat a discrimination claim if it can establish that in the absence of discriminatory animus
it would have taken the same action. Price-Waterhouse v. Hopkins, 490 U.S. 228 (1989).
Sprague v. Thorn Ams., Inc., 129 F.3d 1355, 1363 (10th Cir. 1997); see also Spencer, 919
F.3d at 203; Mengistu v. Miss. Valley State Univ., 716 F. App’x 331, 333-34 (5th Cir. 2018)
(explaining that “[i]n order to make out a prima facie case of pay discrimination under § 1981
or Title VII, a plaintiff must show (1) that he was a member of a protected class; (2) that he
was paid less than a non-member; and (3) that his circumstances are nearly identical to those
of the better-paid non-member”) (internal citations and quotations omitted).
County of Washington v. Gunther, 452 U.S. 161, 168-71 (1981).
“The plaintiff need not demonstrate an exact correlation with the employee receiving more
favorable treatment in order for the two to be considered ‘similarly-situated;’ rather, as this
court has held in Pierce, the plaintiff and the employee with whom the plaintiff seeks to com-
pare himself or herself must be similar in “all of the relevant aspects.”” Ercegovich v. Goodyear
Tire & Rubber Co., 154 F.3d 344, 352 (6th Cir. 1998) (citing Pierce v. Commonwealth Life
Ins. Co., 40 F.3d 796 (6th Cir. 1994)); see also Lewis v. City of Union City, 918 F.3d 1213
(11th Cir. 2019).
Sprague, 129 F. 3d at 1363. But see Figueroa v. Pompeo, 923 F.3d 1078, 1092 (D.C. Cir.
2019) (finding that rather than merely stating or articulating a legitimate, non-discriminatory
reason for its action “an employer at the second prong must proffer admissible evidence
showing a legitimate, nondiscriminatory, clear, and reasonably specific explanation for its
actions.”) (emphasis supplied).
42 U.S.C § 2000e-2(h) (“It shall not be an unlawful employment practice under this title
[42 USCS §§ 2000e et seq.] for any employer to differentiate upon the basis of sex in deter-
mining the amount of the wages or compensation paid or to be paid to employees of such
employer if such differentiation is authorized by the provisions of section 6(d) of the Fair
Labor Standards Act of 1938, as amended (29 U.S.C. 206(d))”).
See the discussion of the Bennet Amendment to Title VII in County of Wash. v. Gunther, 452
U.S. 161, 163 (1981). See also United States Court of Appeals for the Third Circuit. Model
Jury Instructions: Chapter 11: Instructions for Sex Discrimination Claims Under the Equal
Pay Act. October 2018 [cited December 17, 2019]. Available from: https://www.ca3.uscourts.
gov/sites/ca3/files/11_Chap_11_2018_Oct.pdf.
. Niwayama v. Tex. Tech Univ., 590 Fed. Appx. 351, 357 (5th Cir. 2014); Bowen v. Manheim
Remarketing, Inc., 882 F.3d 1358, 1362 (11th Cir. 2018).
. Lauderdale, 876 F.3d at 910 (internal quotation and citation omitted).
.42 U.S.C. § 2000e-3(a).
. U.S. Equal Employment Opportunity Commission. EEOC Enforcement Guidance on
Retaliation and Related Issues. August 25, 2019 [cited December 17, 2019]. Available from:
https://www.eeoc.gov/laws/guidance/retaliation-guidance.cfm#_ftn5.
Burlington N. & S.F. Ry., 548 U.S. at 68 (2006).


https://www.ca3.uscourts.gov/sites/ca3/files/11_Chap_11_2018_Oct.pdf
https://www.ca3.uscourts.gov/sites/ca3/files/11_Chap_11_2018_Oct.pdf
https://www.eeoc.gov/laws/guidance/retaliation-guidance.cfm#_ftn5

4 Regulatory and Legal Considerations Regarding Salary Equity 45

71
72

73.
74.

75.

76.

71.

78.

79.

81.
82.

83.
84.

85.

86.
87.

88

89.
90.

91.
92.
93.

. See Robinson v. Shell Oil Co., 519 U.S. 337 (1997).

. See Thompson v. North Am. Stainless, 131 S. Ct. 863 (2011) (examining whether the third
party falls within the “zone of interests” sought to be protected by the retaliation provision).
See also U.S. Equal Employment Opportunity Commission. EEOC Enforcement Guidance
on Retaliation and Related Issues at §4(b). August 25, 2019 [cited December 17, 2019].
Available from: https://www.eeoc.gov/laws/guidance/retaliation-guidance.cfm#b._Standing.
See Univ. of Tex. Sw. Med. Ctr. v. Nassar, 133 S. Ct. 2517, 2533 (2013).

See generally Foster v. Univ. of Maryland-Eastern Shore, 787 F.3d 243, 252 (4th Cir. 2015);
Brown, L. Retaliation Claims Under Federal Civil Rights Statutes and the Constitution.
National School Boards Association: Council of School Attorneys. March 23-25, 2017
[cited December 17, 2019]. Available from: https://cdn-files.nsba.org/s3fs-public/13.%20
Brown%?20Retaliation%20Claims.pdf.

“It is well settled that the participation clause shields an employee from retaliation regardless
of the merit of his EEOC charge." Sias v. City Demonstration Agency, 588 F.2d 692, 695
(9th Cir. 1978) (citing Pettway v. Am. Cast Iron Pipe Co., 411 F.2d 998, 1004-1007 (5th Cir.
1969)); see also Johnson v. Univ. of Cincinnati, 215 F.3d 561, 582 (6th Cir. 2000).

U.S. Equal Employment Opportunity Commission. Charge Statistics (Charges filed with
EEOC) FY 1997 Through FY 2017. [Cited December 17, 2019]. Available from: https://
www.eeoc.gov/eeoc/statistics/enforcement/charges.cfm.

42 U.S.C. § 2000e(b).

U.S. Equal Employment Opportunity Commission. Time Limits For Filing A Charge. [Cited
December 17, 2019]. Available from: https://www.eeoc.gov/employees/timeliness.cfm

42 U.S.C. § 2000e-5(e)(1).

. Lilly Ledbetter Fair Pay Act of 2009. Pub. L. No. 111-2, 123 Stat. 5, (2009).

42 U.S.C. § 2000e-5(e)(3)(A).

See Walmart Stores v. Dukes, 564 U.S. 338, 354-60 (2011); Comcast Corp. v. Behrend, 133
S.Ct. 1426 (2013).

42 U.S.C. § 2000e-5(g), (k).

For employers with 15-100 employees, the limit is $50,000; For employers with 101-200
employees, the limit is $100,000; For employers with 201-500 employees, the limit is
$200,000; For employers with more than 500 employees, the limit is $300,000. 42 U.S.C. §
1981a(b)(3).

EEOC v. Delaware Dept. of Health and Social Services, 865 F.2d 1408 (3d Cir. 1989).
For a comprehensive list of specific differences between Title VII and the EPA, see Perez-
Arrieta AM. Defenses to Sex-Based Wage Discrimination Claims at Educational Institutions:
Exploring "Equal Work" and “Any Other Factor Other Than Sex” in the Faculty Context. 31
J.C. & U.L. 2004-2005; 393, 397 n. 36.

29 C.ER. § 1620.27(b).

29 C.ER. § 1620.27(c).

. National Conference of State Legislatures. State Employment-Related Discrimination
Statutes. July 2015 [cited December 17, 2019]. Available from: http://www.ncsl.org/docu-
ments/employ/Discrimination-Chart-2015.pdf.

Mass. Gen. Laws c. 151B.

California Fair Employment and Housing Act of 1959 (FEHA), Gov. Code, § 12900
et seq. (1959).

Act 453 of 1976 Elliott-Larsen Civil Rights Act, MCLS Ch. 37, Act 453 (1976).

Cal. Lab. Code § 1197.5.

Cal. Lab. Code § 1197.5 The California Fair Pay Act expressly removed from the preexisting
California pay law statutory exemptions that applied where work was performed “at dif-
ferent geographic locations” and “on different shifts or at different times of day.” See also
Gagnon M, Papasevastos M. Trends and Developments in Pay Equity Litigation. Seyfarth
Shaw LLP. April 2018 [cited December 17, 2019]. Available from: https://www.seyfarth.
com/images/content/7/8/v1/7828/Trends_PayEquityLitigation_April2018.pdf.
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Cal. Lab. Code § 1197.5(b).

Cal. Lab. Code § 1197.5(k)(2), (3).

Visconti D. Keeping Compliant with Expanding State and Local Equal Pay Laws. Littler.
August 19, 2019 [cited December 17, 2019]. Available from: https://www.littler.com/publica-
tion-press/publication/keeping-compliant-expanding-state-and-local-equal-pay-laws?utm_
source=Mondaq&utm_medium=syndication&utm_campaign=View-Original.

See Code of Ala. § 25-1-30; Cal. Lab. Code § 432.3; C.R.S. 8-5-102; Conn. Gen. Stat. § 31-40z;
Del. Code Ann. tit. 19, § 709B; HRS § 378-2.4; 820 ILCS 112/10(b)(10); Mass. General
Laws c. 149 § 105A; 5 M.R.S. § 4577, 2018 Bill Text NJ A.B. 1094; NYC Administrative
Code 8-107; Puerto Rico Act No. 16 of March 8, 2017; Or. Rev. Stat. § 652.220; Rev. Code
Wash. (ARCW) § 49.58.005; 21 V.S.A. Section 495m. See also Gagnon M, Papasevastos
M. Trends and Developments in Pay Equity Litigation. Seyfarth Shaw LLP. April 2018
[cited December 17, 2019]. Available from: https://www.seyfarth.com/images/content/7/8/
v1/7828/Trends_PayEquityLitigation_April2018.pdf; and Visconti D. Keeping Compliant
with Expanding State and Local Equal Pay Laws. Littler. August 19, 2019 [cited December
17, 2019]. Available from: https://www.littler.com/publication-press/publication/keep-
ing-compliant-expanding-state-and-local-equal-pay-laws?utm_source=Mondaq&utm_
medium=syndication&utm_campaign=View-Original.

See San Francisco Ordinance No. 142-17, available from: https://sfgov.legistar.com/
LegislationDetail.aspx?ID=3015043&GUID=DAFA9BFB-6960-40A3-81C7-670DD9144
4BA; Kansas City, Missouri Code of Ordinances Sec. 38-101, 102; NYC Admin. Code §
8-107(25); Albany County Local Law No. P for 2016, available from: http://albanycounty.
com/Libraries/County_Executive/20171030-PH-16-LL_P.sflb.ashx; Wage Equity; Suffolk
County Code, Art. II. § 528-7 (2018); Laws of Westchester County Sec. 1, Sec. 700.03;
Cincinnati Municipal Code, Chapter 804; Toledo Municipal Code Chapter 768, Pay Equity
Act to Prohibit the Inquiry and Use of Salary History in Hiring Practices in the City of
Toledo; Philadelphia, Pa., Code § 9-1131. See also Visconti D. Keeping Compliant with
Expanding State and Local Equal Pay Laws. Littler. August 19, 2019 [cited December
17, 2019]. Available from: https://www.littler.com/publication-press/publication/keep-
ing-compliant-expanding-state-and-local-equal-pay-laws?utm_source=Mondaq&utm_
medium=syndication&utm_campaign=View-Original.

42 U.S.C. 1395nn.

42 U.S.C. § 1320a-7b(b).

Office of Inspector General, U.S. Department of Health and Human Services. A Roadmap for
New Physicians: Fraud & Abuse Laws. [Cited December 17, 2019]. Available from: https://
oig.hhs.gov/compliance/physician-education/01laws.asp.

42 U.S.C. 1320a-7b(b); Medicare and State Health Care Programs: Fraud and Abuse; OIG
Anti-Kickback Provisions, 56 Fed. Reg. 35952 (July 29, 1991).

Medicare and State Health Care Programs: Fraud and Abuse; OIG Anti-Kickback Provisions,
56 Fed. Reg. 35952 (July 29, 1991).

Reasonable compensation is defined by IRS Treasury Regulations, 26 C.F.R. 1.162-7(b)(3):
“It is, in general, just to assume that reasonable and true compensation is only such amount
as would ordinarily be paid for like services by like enterprises under like circumstances. The
circumstances to be taken into consideration are those existing at the date when the contract
for services was made, not those existing at the date when the contract is questioned.” Id.
Moreover: [t]he IRS has stated that when determining whether a physician's compensation
is appropriate, the tax-exempt hospital should ensure the total compensation package pro-
vided to a physician is reasonable for the physician's specialty and area. The IRS created a
rebuttable presumption whereby physician compensation is reasonable if: (i) the compensa-
tion arrangement is approved in advance by an authorized body of the applicable tax-exempt
hospital, which is composed of individuals who do not have a conflict of interest concern-
ing the employment arrangement, (ii) prior to making its determination, the authorized body
obtained and relied upon appropriate data as to comparability, and (iii) the authorized body
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diate sanctions may be imposed if it is found that the compensation is excessive. Intermediate
sanctions may include the imposition of an excise tax against the physician and the hospital
manager who approved the employment arrangement. The intermediate sanctions rules only
apply to compensation arrangements with "disqualified persons." Disqualified persons are
persons who are in a position to exercise substantial influence over the organization; this can
include employed physicians, especially where the employed physician is highly compen-
sated or holds an administrative position. However, even if a compensation arrangement does
not involve a disqualified person, a tax-exempt institution cannot pay more than fair mar-
ket value due to the restrictions on private inurement. Becker’s Hospital Review. Physician
Compensation: 10 Core Legal and Regulatory Concepts. August 19, 2013 [cited December
17, 2019]. Available from: https://www.beckershospitalreview.com/legal-regulatory-issues/
physician-compensation-10-core-legal-and-regulatory-concepts.html (referencing Rebuttable
presumption that a transaction is not an excess benefit transaction, 26 C.F.R. 53.4958-6).
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Compensation. U.S. Internal Revenue Service. [Cited December 18, 2019.] Available from:
https://www.irs.gov/publ/irs-tege/eotopicc00.pdf.
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False Claims Act, 31 U.S.C. § 3729.
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Affairs. St. Joseph Medical Center in Maryland to Pay U.S. $22 Million to Resolve False
Claims Act Allegations; Press Release. November 9, 2010 [cited December 17, 2019].
Available from: https://www.justice.gov/opa/pr/st-joseph-medical-center-maryland-pay-
us-22-million-resolve-false-claims-act-allegations (settling for $22 million allegations of
payment of kickbacks; The settlement specifically resolved issues relating to professional
services agreements which were being investigated for being above fair market value, not
commercially reasonable or for services not rendered.); U.S. Department of Justice, Office of
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https://www.justice.gov/opa/pr/covenant-medical-center-pay-us-45-million-resolve-false-
claims-act-allegations (settling for $4.5 million an alleged violation the Stark Law by paying
commercially unreasonable compensation (more than $2 million per year) to five physicians
in return for referrals.).

Becker’s Hospital Review recommends that: (a). A hospital should ensure that all compensa-
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eration the volume or value of referrals and internal documentation should be retained to
support the fair market value nature of the compensation. The documentation should include
the manner in which the compensation was determined, the surveys utilized and whether
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an opinion from a third-party valuation firm was sought. (b) All physician compensation
arrangements should include a clear job description outlining the specific duties and services
to be performed. Hospitals should also maintain an analysis and record of why a physician
position is reasonably needed by the hospital. This may be particularly important where the
need for the position may not be inherently clear or where a newly created position is being
filled. (c) Hospitals should strongly consider obtaining third-party support for physician com-
pensation arrangements where the physician is unusually productive or the compensation
structure is outside normal practice. (d) As part of periodic compliance reviews, the hospital
and physician should ensure that all agreements meet a core exception under the Stark Law
and with comply or substantially comply with a safe harbor to the Anti-Kickback Statute.
(e) It is also important that each compensation relationship is periodically reviewed on an
on-going basis to ensure the compensation is still consistent with FMV and complies with
applicable law. (f) A hospital should also consider adopting a reasonable compensation cap,
especially if the arrangement is pursuant to a productivity-driven compensation structure.
This concept is based on IRS guidance and may be more important where the arrangement
has the potential for unusually high compensation. Becker’s Hospital Review. Physician
Compensation: 10 Core Legal and Regulatory Concepts. August 19, 2013 [cited December
17, 2019]. Available from: https://www.beckershospitalreview.com/legal-regulatory-issues/
physician-compensation-10-core-legal-and-regulatory-concepts.html.

Massachusetts provides an affirmative defense to a Massachusetts Pay Act claim if the
employer can show that within the prior three years, it completed a reasonable self-evaluation
of its pay practices in good faith; and can demonstrate that reasonable progress has been
made towards eliminating wage differentials based on gender for comparable work. Mass.
Gen. Laws c. 149 § 105A. Oregon also provides a limited safe harbor to employers who
conduct audits. Or. Rev. Stat. Ann. §§ 652.210 et seq.

U.S. Equal Employment Opportunity Commission. Facts About Equal Pay and Compensation
Discrimination. [Cited December 17, 2019.] Available from: https://www.eeoc.gov/eeoc/
publications/fs-epa.cfm.

Rosenfeld J, Denice P. The Power of Transparency: Evidence from a British Workplace
Survey. American Sociological Review September 1, 2015; Available from: https://doi.
org/10.1177/0003122415597019. Subscription required.

Research by University of Washington’s Jake Rosenfeld and Patrick Denice shows that work-
ers who have access to organizational financial information earn more than those who do
not. Rosenfeld J, Denice P. The Power of Transparency: Evidence from a British Workplace
Survey. American Sociological Review September 1, 2015; Available from: https://doi.
org/10.1177/0003122415597019. Subscription required.

Recent research by Ph.D. candidate in Industrial Organization Eric Sheller and Director of
the Social/Personality Graduate Program at the University of Nebraska Omaha finds that
employees both appreciate pay transparency and subsequently declare more organiza-
tional commitment. Scheller EM, Harrison W. Ignorance Is Bliss, or Is It? The Effects of
Pay Transparency, Informational Justice and Distributive Justice on Pay Satisfaction and
Affective Commitment. Compensation and Benefits Review March 11, 2019; Available from:
https://journals.sagepub.com/doi/10.1177/0886368719833215. Subscription required.
Belogolovsky E, Bamberger PA. Signaling in secret: pay for performance and the incentive
and sorting effects of pay secrecy. Academy of Mgmt J. 2014;57(6).

Douglas PS, Biga C, Burns KM, Chazal RA, Cuffe M, Daniel JM Jr, et al. 2019 ACC health
policy statement on cardiologist compensation and opportunity equity. J Am Coll Cardiol.
2019;74(15):1947-65.


https://www.beckershospitalreview.com/legal-regulatory-issues/physician-compensation-10-core-legal-and-regulatory-concepts.html
https://www.beckershospitalreview.com/legal-regulatory-issues/physician-compensation-10-core-legal-and-regulatory-concepts.html
https://www.eeoc.gov/eeoc/publications/fs-epa.cfm
https://www.eeoc.gov/eeoc/publications/fs-epa.cfm
https://doi.org/10.1177/0003122415597019
https://doi.org/10.1177/0003122415597019
https://doi.org/10.1177/0003122415597019
https://doi.org/10.1177/0003122415597019
https://journals.sagepub.com/doi/10.1177/0886368719833215

®

Check for
updates

Chapter 5

Utilizing Change Management Principles
to Establish Organizational Infrastructure
and Operations That Drive Salary Equity

Kimara Ellefson and Kevin Eide

While many organizations may value salary equity, implementing institution-wide
practices necessary to achieve it can be daunting. The process requires intentional-
ity, short- and long-term planning, and fortitude. Institutional change takes time and
leaders must stay the course. A willingness to begin the journey, agility and curios-
ity, and an openness to feedback can usher in greater pay equity. Stagnation is pos-
sible in the face of the hurdles that may arise; thus, it is important to keep forward
movement, no matter how imperfect.

When embarking on salary equity initiatives, the overarching challenge is one of
culture. As Morahan et al. state:

Culture change is the linchpin. It is also the most difficult and intransigent of the challenges
facing a transition to increased gender equity... Small and incremental changes are the best
way to move forward... small incremental changes are made through assessment, critique,
revision, and experimentation to promote gender equity and improve organizational effec-
tiveness [1].

While Morahan et al.’s work focuses on gender equity in leadership, many of
their insights apply to addressing the gender pay gap. Culture transformation, irre-
spective of the content, requires an intentional approach [2]. Iterative change and
strong, consistent communication that includes sharing of information are critical to
the success of salary equity initiatives [1]. Since implementing programs to close
the gender pay gap and shifting individual perceptions around salary equity require
a thoughtful change management approach, all explanations and recommendations
in this chapter will be framed in this context.
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Employing Change Management to Close the Gender Pay Gap

Buchanan and McCalman’s perpetual transition model (Fig. 5.1) [3] is a roadmap
for organizations embarking on the journey toward salary equity. The model illus-
trates Morahan et al.’s observation that transformative change is achieved through
ongoing, iterative approaches. Continuous quality improvement practitioners also
legitimize ongoing improvement through the Plan-Do-Study-Act (PDSA) approach
(Fig. 5.2) [4].

The perpetual transition model is not linear but rather a series of intersecting
steps that both repeat and overlap. The first component is aptly named the trigger
layer. Faculty, staff, and leadership will be “triggered” when pay is explored.
Challenges in this layer are characterized by reactive and emotional responses
where clarification and communication are key. A sense of threat to established
norms may result in heightened emotions in some.

Trigger Layer This layer is concerned with need identification. Avenues for
change are created deliberately and introduced as opportunities instead of threats
or any crisis [3].

If not prepared, trigger responses can come as a surprise to senior leadership.
When first addressing salary equity, leaders may imagine that efforts will be received
with ringing endorsement. What organizations often fail to consider is that truly
exploring salary equity will threaten long-established norms, expose areas of vul-
nerability within existing compensation programs and structures, and trigger those
in majority groups. Additionally, based on the level of department chair autonomy
with an organization, salary equity initiatives can elicit a sense of control depletion
or a fear of overarching bureaucracy.

While few would argue against equity, deep concerns will likely be expressed
concerning how it will be achieved. Organizations should be aware that simply
being “the right thing do” is not enough to garner support and adoption. A grand
announcement declaring equal pay for equal work does not result in pay equity or

THEORY PRACTICES
Interlocking Processes

Trigger layer Opportunity, threat, crisis.
Clarify, express, communicate

Vision layer Define the future (including structure)

Challenges, excitement, innovation

Persuade, recruit disciples
Detail the structure

WA/

Conversion layer

\/

Sustain and enhance belief
Reinforce and justify
Regression avoidance (ritual)

Maintenance and
renewal layer

Fig. 5.1 The perpetual transition model. (Republished with permission of Taylor & Francis
Informa UK Ltd. Adapted from Buchanan OA, McCalman J. High-performance work system: the
digital experience. London: Routledge; 1989 and republished with permission conveyed through
Copyright Clearance Center, Inc.)
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What is PDSA?

Act Plan
* What changes | ¢ Objective
are to me ¢ Predictions
made? ¢ Plan to carry out
¢ Next cycle? the cycle (who,

what, where, when)
Plan for data

collection
Study Do
¢ Analyse data * Carry out the

* Compare results plan

to predictions ¢ Document
* Summarise what| ¢« Record data
was learned

http://www.tirdvile.k12.tx.us/staffdev/continous_imgrvment.html

Fig. 5.2 The Plan-Do-Study-Act (PDSA) process is represented in the diagram above. The four
quadrants of the circle represent steps in PDSA analysis and associated actions. (Adapted from
Langley GJ, Moen RD, Nolan KM, Nolan TW, Norman CL, Provost LP. The improvement guide:
a practical approach to enhancing organizational performance. 2nd ed. Hoboken: Wiley; 2009.
p- 512 and reprinted with permission of John Wiley & Sons)

even greater support. What is equal pay? How is equal work defined? Will my work
be devalued? Will their work be overvalued?

Organizations embark on salary equity reviews for numerous reasons, including
a compelling sense that it is ethical, pressure from women physicians, or a result of
work conducted at other institutions. As Lewiss et al. state, “Salary and promotion
disparities are considered macroinequities; however, they are likely supported by
many years of cumulative microinequities” [5]. The trigger layer is an opportunity
for leaders to define the specific drivers of salary inequity and frame an approach
that is oriented toward opportunities versus deficit. Understanding the goal and
what success will look like is foundational to overcoming many of the hurdles that
come at this stage of change management. What is the ultimate goal? Who should
be part of the solution? A successful effort starts with, as Simon Sinek so aptly
instructs, understanding the why [6].

The road to gender salary equity is not a one-size-fits-all solution. The micro-
inequities that lead to the macrodisparities are influenced by unique cultures that
exist within institutions. While studying successful approaches is instructive, each
organization should develop a clear, individualized problem statement along with
what success looks like. Not doing so could affect focus and result in bifurcated
efforts. A core group of stakeholders, e.g., senior leadership of compensation,
finance, the physician practice plan, and faculty affairs, should be identified and
engaged in creating the problem statement. These individuals should have access to
data needed to analyze the problem and the appropriate influence and power to
effect change. The group should remain small and agile. A larger governance body
can be established later to enable a broader representation of voices. We will refer
to this entity as the “core group.”
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Gathering data that fully capture compensation inequities unique to one’s orga-
nization is a foundational activity of the core group. Conducting analyses of this
data, with an eye toward its limitations in examining gender pay gaps, will greatly
assist in responding to trigger responses. For instance, if an institution struggles to
obtain longitudinal data that fully encompass the variables present in total compen-
sation, simply publishing information revealing men earn more base compensation
than women does not clearly define the issue. Equity does not mean base pay rates
are the same, and leading with too much simplicity may cause motives and planned
actions to be met with skepticism. Crafting a statement identifying the problem,
laying out a roadmap for success, and clearly cascading that information throughout
the organization is critical. Preparation of a socialized communication plan sup-
ported by tested data analytics can assist with greater and faster adoption.

After addressing initial triggers, the core group will need to work with senior
leadership, e.g., the CEO and dean, to set the vision. Challenges within the vision
layer consist of governance and longitudinal planning. The vision stage acknowl-
edges that cultural change rests on a long-game perspective. Achieving salary equity
requires investment. Correcting microinequities built up over many years can be
expensive and push against established practices or larger organizational pay poli-
cies. Persistence and clarity are necessary to stay the course.

Vision Layer This layer involves articulating the future state of the organization
and effectively communicating strategies and intended courses of action [3].

Salary equity is not a problem that can be solved overnight. Disparities in early
career build and by mid-career women in medicine are often systemically disadvan-
taged [5]. Organizations do not happen into equity. True and lasting change involves
structure and the creation of common language and understanding [2]. It is in the
vision stage of change management that senior leadership, in partnership with the
core group, should consider establishing a larger governance body charged with
crafting and adopting a compensation philosophy with equity parameters.

The governance body should have a defined charter and be composed of practice,
mission, and administrative influencers (staff and physicians) across the organiza-
tion with insight into institutional policies and procedures. The group will be
responsible for the long-term evaluation and maintenance of policies related to sal-
ary equity and, to that end, should be empowered to solicit data, input, and recom-
mendations from organizational constituencies and to adjudicate salary offers that
fall outside of standard pay policies, guidelines, and ranges. The governance group,
thus, serves as a check and balance to individual compensation decisions deemed
“special” or “unique.” The governance body may also help inform the core group’s
problem statement and guide senior leadership through obstacles as they arise.

Devoting time and resources to this step is critical for success. If oversight and
standards around salary determination, from initial offer to annual and promotional
increases, have not been present historically, count on a level of resistance to occur.
Some department chairs may sense a loss of autonomy and fail to see how a uniform
compensation policy could allow for unique expressions of need and reward at the
department level. Others may welcome the guidance and shared accountability. In
either case, robust dialogue most likely will ensue. Allowing debate and demonstrat-
ing a willingness to engage in conversation enhances adoption in the long run [2].
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In the visioning layer of the perpetual transition model, it is important to create
institutional focus and commit resourcing. Structure, definition, and inclusion char-
acterize this stage of change management, which ushers in a move toward greater
adoption. Achieving the organization’s vision is dependent on prioritizing and
addressing larger systemic and enterprise barriers at play. Charging the governance
body with an action plan for addressing these challenges will position pay equity
initiatives for success. After defining the problem, setting the vision, establishing a
compensation philosophy, and prioritizing an approach to systemic barriers, the
core group and governance body should begin the work of the conversion layer by
engaging partners and allies. Clearly communicating an awareness and understand-
ing of the complexity of the issues and gaining commitment from appropriate con-
stituencies will assist in clearing the path toward action and change.

The conversion layer of Buchanan et al.’s model is focused on adoption by the
masses. In this stage of change management, broader acceptance of the compensa-
tion philosophy, policies, and practices developed in the vision layer should be
sought. Most of the challenges encountered at this stage involve the intersection of
representation, market structures, and global implicit bias effects on pay structures.

Conversion Layer Mobilizing support for the realization of vision can be the most
efficient approach for handling the triggers of change [3].

Wrestling with value of work and the microinequities that have led to a lack of
representation in medicine are likely challenges during this stage. Michelle Obama
is quoted as saying, “no country can ever truly flourish if it stifles the potential of its
women and deprives itself of the contributions of half of its citizens” [7]. However,
what happens when the contributions of half of those citizens are recognized but not
at the same rate as that of the other half? Although more and more women have
entered medicine over the past 50 years, we have witnessed no real progress in pay
equity [8, 9]. This disparity remains even after controlling for the many variables that
complicate determining equity like specialty, hours worked, publications, and grants.

Increased representation of women in traditionally male-dominated specialties
has been described as “pink collar medicine,” and physicians in these fields tend to
be compensated at lower rates [10]. Organizational leadership must wrestle with
this phenomenon. For example, in pediatrics, women comprise 72% of residents,
63% of physicians in practice, and 57% of academicians [11]. Is it possible that
pediatrics is one of the lowest-paid specialities because it is female-dominated?
Procedural specialties tend to be both male-dominated and highly compensated. Is
it possible that the market value of specialties within medicine is inherently gender
biased? As pay policies and practices become more public, expect these questions
to be raised. It will not be enough to indicate that pay levels are what the market
indicates. The market itself may be questioned. There are legitimate factors that
contribute to market rate fluctuations such as supply and demand and complexity of
duties. However, leaders should consider that bias may be inherent in the compensa-
tion models and market benchmarks themselves.

Additionally, women are underrepresented at the highest rungs of medical lead-
ership [12—14], and while this phenomenon and pay equity may seem to be separate
concerns, they are arguably interrelated. With fewer women than men at highly
compensated organizational and academic ranks, questions of opportunity are likely
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to surface with the roll out of new compensation philosophies and policies. Jena
et al. looked at a cross-sectional comprehensive database of US physicians with
medical school faculty appointments and found men achieve the rank of professor
faster than women and overall are more likely to be full professors [15]. Moreover,
it is in the early and mid-career years of being a faculty member that building the
portfolio for advancement occurs and when leadership development opportunities,
professional collaborations, and research funding must be secured. Much of this
“opportunity”” occurs during the childbearing years for female faculty, and women
physicians still shoulder the majority of domestic responsibilities. Additionally, in
professional life, women more than men are expected to assume essential organiza-
tional tasks, such as being on committees, which may not help with career advance-
ment [10]. All these factors contribute to women’s inability to advance and thus
their diminished earning potential [15].

As organizational leaders try to understand and address microinequities inherent
in the status quo, socialization of the future state should continue. However, leaders
need to stay clear on the problem they are uniquely attempting to solve and avoid
the temptation to fix everything at once. Start somewhere. Do something. Stay dili-
gent in not allowing the enormity of the situation to distract from what can be done.

Factors contributing to a lack of salary equity are numerous and complex.
Ongoing review and evaluation are critical to lasting change. This occurs during the
maintenance and renewal layer of change management. Most of the challenges
healthcare institutions encounter in this layer will involve long-established prac-
tices, both locally and nationally, as well as pressure to reevaluate compensation
philosophies adopted earlier in the change management process. The perpetual
transformation model defines maintenance and renewal as follows:

Maintenance and Renewal Bringing reforms in the values, attitudes, and behav-
iors to realize the sustained advantages of change.

During the maintenance and renewal layer of change, it is critical to set expecta-
tions of what ongoing governance will look like, evaluate policies and procedures,
and engage leadership in continued conversation. There are often numerous institu-
tional practices that need to be systemically assessed and altered. For instance,
many organizations have embarked on representation initiatives without review of
the unintended impact on salary (e.g., when women are excessively tapped for insti-
tutional service opportunities like workgroups and search committees). This “repre-
sentative” service may unintentionally redirect women from work that is valued
within the promotion process and compensated at higher levels. For those who are
primarily clinical, it could adversely impact work relative value unit (WRVU) levels
and, on the research side, impede opportunities in the lab or diminish time for grant
proposal creation. Additionally, excessive citizenship responsibilities may dispro-
portionately place women at risk for burnout and departure from medicine alto-
gether [16].

Other organizational practices that may contribute to salary equity challenges
include rigidity around cycles of rank and tenure, grant deadlines, and develop-
ment opportunities such as leadership or educator training. These institutional
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factors are often dictated by faculty governance policies, long-held traditions, and
requirements of external funding agencies (e.g., NIH grant cycle deadline).
Engaging human resources administration and faculty governance leadership to
review these practices and identify possible options to increase flexibility and sup-
port women’s career development should be considered. As salary equity is
emphasized and becomes part of the organizational cultural milieu, practices that
appear neutral at face value may be questioned. It is critical that the core group
and governance body are willing to listen to all voices and work with broad con-
stituencies to evaluate current policies and procedures and prioritize what can and
will be addressed and when. Enterprise-wide partnerships and collaborations with
university-based offices of compensation and human resources are also critical to
long-term impact and change. Educating these compensation administrators on
the nuances of physician salary (e.g., market forces, cultural context) is critical
and leads to a common understanding and consensus around ways to approach
existing pay gaps (see Fig. 5.2).

Experimentation at this stage is fundamental. Organizations should try models
and interventions that align with identified philosophies. Leaders can employ the
PDSA method (see Fig. 5.2) to explore, study, and revise multiple interventions.
While many of the challenges and obstacles encountered to this point may be more
conceptual in nature, the maintenance and renewal stage of change is where the
operationalization of salary equity is realized. It is in the practical roll out of initia-
tives that an additional set of challenges may become apparent. Important consider-
ations and their consequences in the experimentation stage are described below.

Practical Considerations and Operational Challenges

Conducting Salary Studies

A baseline salary analysis is necessary to understand which inequities need to be
addressed. Taken at face value, such an endeavor may seem simple. However, con-
ducting a salary study with data that are reliable and results that are actionable can
be complicated (although highly rewarding). What are the key factors to be consid-
ered? What level of analysis and rigor is necessary? Who conducts the analysis and
where and how are results shared? Consultation with legal and compliance offices
is critical prior to conducting analysis and creating the first study report.
Organizational stakeholders such as the head of human resources, provost, chief
financial officer, faculty affairs dean, and department chairs should have an oppor-
tunity to provide input on variables where appropriate. Considering different salary
benchmarks and compensation methodologies and establishing standards around
survey reporting are all part of the experimentation stage. Reaching out to health-
care and academic medicine colleagues across the country and utilizing resources
such as the Association of American Medical Colleges’ (AAMC’s) Promising
Practices for Understanding and Addressing Salary Equity at US Medical Schools
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are valuable exercises. Additionally, acknowledging and seeking to understand
potential challenges inherent in assessing salary equity is useful. Challenges are as
follows:

@ 99

e Benchmarking when the “n” is low. Many benchmark or reasonableness algo-
rithms are based on exception reporting. They are designed to identify only those
salaries that are two standard deviations or more beyond the norm. Analysis
therefore is implicitly looking at whether a particular individual’s salary is out-
side of the “majority.” Traditionally, this type of exception analysis assumes a
minimum number in the minority and majority groups: an “n” of no less than
three, for example. Understanding that some groups may not have a large enough
“n” of women and men for comparison, how does one audit those salaries in a
systematic, fair fashion?

e Validity of the comparison once potential discrepancies are identified. Are the
men and women being compared really doing the same work? What variables are
being considered? What duties would be considered “similar enough” for com-
parison, and which factors are delineators of difference?

e Salary standards and referenced benchmarks may vary within and between
departments. When organization-wide salary standards do not exist, it is com-
mon for department-level leadership to create their own models and norms that
may not align with new expectations set by the governance body. Additionally,
lack of uniformity and clarity around how to quantify clinical full-time equiva-
lents, educational and/or research effort, and pay premiums for leadership roles
contributes to this challenge. Even when clarity does exist, how individual
department chairs or other leaders apply them and how work is tracked and docu-
mented impede robust data analysis and impact the credibility of any salary study.

Performance and Evaluation

In light of well-described implicit biases that negatively impact the way women in
the workplace are assessed [17-19] and promoted, understanding local evaluation
practices is a first step toward addressing salary disparities. The highly matrixed
nature of healthcare also makes it difficult for supervisors of record to be fully
aware of all reports are accomplishing or the quality of those contributions.
Therefore, reviewing how merit increases are determined and distributed is critical.
Minimizing subjective judgment is the goal.

Many for-profit organizations have begun to remove numerical or other subjec-
tive rating systems from performance reviews [20]. Eliminating forced curves and
moving to a pass/fail evaluation system have been shown to increase collaboration
[21], and monetary awards may not enhance creativity, innovation, quality, or
engagement [22]. In a resource-limited environment emphasizing patient-centered
healthcare, team science, and clinical-translational research, any effort that encour-
ages greater teamwork is worth considering. Goals should be created along
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institutional lines of priority and areas of best contribution with merit compensation
based on achievement.

Lastly, performance reviews ideally facilitate a conversation about expectations
and goals. Strengths are emphasized and future success is outlined. Progress toward
career advancement and promotion is forefront. With a highly educated and mission-
driven physician workforce, ratings may serve little purpose beyond giving struc-
ture to merit increases which, as discussed, may be inherently biased against women.
Moreover, millennials’ desire to receive frequent, meaningful feedback supports a
move from annual ratings to ongoing career conversations.

Cost of Equitization

Perhaps one of the most daunting challenges that organizations face when seeking
to narrow the gender pay gap is how to correct salary disparities once identified.
Preexisting institutional commitments, limited financial resources, and inflexible
timing of business cycles and budget planning make it difficult to tackle all issues
simultaneously. While we do not propose letting identified inequities continue,
developing a plan that has overt leadership support may prove the best first step
forward. We recommend a measured approach that ensures both the financial viabil-
ity of the institution and concrete action toward correcting identified pay gaps. The
salary equity governance body in partnership with department chairs and senior
administrators should contribute to creating the action plan. Frank conversations
about total monetary investment required must be part of discussions from the
beginning and considered in relevant annual budgeting processes. Leadership must
consider and determine parameters such as how far into the past should the institu-
tion go to correct pay disparities and what does that correction look like in terms of
dollars and process. In addition to the initial investment to correct inequities of the
past, leadership should also determine a way to address ongoing expenses.
Recognizing that implicit bias exists in the culture at large (despite intentional
efforts to address) and that market-based compensation benchmarks tend to increase
over time, one salary correction will not solve the pay gap problem permanently.

Procedures and methodology will also need to be put in place to ensure mainte-
nance and renewal. How often to conduct salary studies and how to fund ongoing
equitization are all considerations for the governance body and senior leadership.
Extending salary adjustments over multiple years may seem most prudent and real-
istic; however, such an approach may be too slow for those experiencing salary
inequity. If affordable, annual and midyear increases should be considered for all
those deemed “too low” based on institutional standards derived from core group
and governing body recommendations. Special attention should be paid at least
annually to make these individuals whole as soon as possible. How this equitization
interfaces with usual and customary merit increases and how incentive payouts
intersect must also be considered. Transparency with departments and affected indi-
viduals about plans to address salary inequities is critical.
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Starting Salary, Promotion, and Tenure

Research reveals that women physicians start at lower salaries compared with their
male counterparts, and this gap inflates over time [23-25]. Promotion and tenure
processes are inflection points for salary progression. As detailed in Chap. 2 of this
book, gender-biased differences in performance assessments and evaluations, dis-
proportionate burden of domestic responsibilities, penalties for childbearing and
negotiation, fewer allocation of professional resources, and less sponsorship impact
women’s ability to produce and advance. Additionally, inequities in speaking oppor-
tunities, lectureships, and award recognition impact women’s ability to achieve aca-
demic promotion [5]. What are the cumulative effects of these microinequities on
compensation? Taking an inventory of the metrics for promotion and tenure metrics
and assessing these elements for potential gender disparities are worthwhile exer-
cises that could lead to policy change in support of equality of opportunity and
ultimately salary equity.

Depending on which entities determine and oversee recruitment, compensation
practices, and academic advancement policies, partnering with human resources
specialists and office of faculty affairs leaders is very useful. Routinely conducting
starting-salary audits is also necessary. In addition to institutional efforts, studying
the issues outlined above at the department and division level can help highlight and
adjust for inequities locally. Working with unit leaders to understand why certain
compensation practices exist is an important part of this process.

Academic Medicine Pay Structures

Challenges to achieving salary equity amidst the various academic missions (clini-
cal, education, research) may need to be addressed on a case-by-case basis.
Examples include the following:

e Alternative payment models that prioritize value over volume.

e Labor distribution systems that may make it difficult to understand which mis-
sion area is financially responsible for a pay gap correction.

e Diverting educational or research stipends from individuals underperforming in
these domains to equitize salaries for others. This consideration may lead to a
broader conversation about the value of mission-based contributions and how
opportunities are determined, distributed, and compensated. Tenure consider-
ations related to compensation may complicate adjustments.

Perceptions Despite Efforts

Closing the gender pay gap does not happen overnight. The perception that no
work is being done or that change is not occurring fast enough will likely be an
ongoing hurdle. In many ways, these responses reflect how organizational



5 Utilizing Change Management Principles to Establish Organizational Infrastructure... 59

leaders communicate their intentions and plans. Partnering with communications
and marketing specialists around salary equity initiatives is highly recommended.
Women physicians may not believe that there is gender equity in compensation
or other academic resources [8]. Addressing this perception is critical.
Organizations should populate equity-initiative leadership with technical and
operational experts (e.g., compensation and finance staff), as well as rank and file
physicians and individuals dedicated to the advancement of women in medicine
and science. Diversity and inclusion staff may also be included. Creation of a
center or an office that focuses specifically on gender equity within the institu-
tion should be considered.

After making it through the change cycle for the first time, employing a PDSA
approach assists with ongoing review and improvement. A review of who has been
represented in change leadership efforts to date and who is needed at the table mov-
ing forward is important. A common challenge when first embarking on salary
equity initiatives is that influential stakeholders who populate the core group and
governance body, as outlined above, tend to be men. As time goes by, the committee
should review the composition of these leadership teams to ensure that female rep-
resentation is robust.

We recommend that organizations examine compensation data by gender on an
annual basis. Results should be shared with senior organizational administrators
(e.g., medical school dean, CEO, department chairs) and all stakeholders including
leaders within offices of faculty affairs, compensation, faculty council, and wom-
en’s advancement. As institutional culture evolves in the context of salary equity
initiatives and women physicians begin to expect transparency, an executive sum-
mary of findings and efforts should be shared broadly and consistently. Dialogue
should accompany distribution of salary data, particularly with individuals who can
serve as advocates and early adopters of strategies to narrow the gender pay gap. All
potential inequities identified should be investigated at the organizational, depart-
ment, divisional, and/or physician level as appropriate. The governance body should
solicit feedback from these local constituencies and determine if strategic or organi-
zational interventions are necessary beyond equity adjustments to correct identified
pay gaps. This same governance body is responsible for continually tracking and
reviewing outcomes and making adjustments to improve processes when necessary.
Again, being open about what worked and what did not and what steps will be taken
to narrow the gender pay gap is critical for credibility and culture change. There is
a delicate balance between individual confidentiality and institutional accountabil-
ity. Engaging the institution’s legal and compliance teams early on in the process is
advisable.

Summary

Closing the gender pay gap for physicians is not an easy undertaking. However,
the complexities described above should not deter adoption of a strategic vision
to compensate physicians equitably for equal work regardless of gender.
Overturning processes that have been in place for decades will take time.
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Intentionally evaluating salary data and thoughtfully reviewing practices that
impact women’s compensation are key. Being transparent about existing barriers
to equity and demonstrating a willingness to address them in a timely fashion
will create forward momentum.
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Chapter 6

Organizational Strategies to Support

the Culture Change Necessary to Sustain
Salary Equity

Valerie M. Dandar and Diana M. Lautenberger

While individual women physicians may have some agency in ensuring their com-
pensation is fair and equitable, organizations play a greater role in closing the gen-
der pay gap because they have the power to assess, monitor, and ultimately achieve
salary equity. Institutions also have the power to create policies that sustain equita-
ble compensation practices and to rectify biases in workplace expectations and
structures that may unintentionally perpetuate pay inequities. In addition to con-
ducting compensation audits rigorously and routinely, we recommended that orga-
nizations adopt a holistic approach that addresses the forces that potentially drive
the gender pay gap [1]. To that end, this chapter will revisit the gender disparities
described in Chap. 2 and referenced in Chap. 5 and provide examples of what orga-
nizational leaders can do to mitigate, if not eliminate, them to ensure equitable
compensation.

To begin, institutional leaders should reflect on the following: In which roles are
women physicians represented most and least throughout the organization? Where
are racial, ethnic, and other minoritized groups represented? Asking these questions
is the first step to taking responsibility for the diversity, equity, and inclusion in a
medical enterprise because it establishes a baseline of institutional presence, agency,
and power these individuals have. Leaders should also familiarize themselves with
the legal risks associated with ignoring equity issues (outlined in Chap. 4) that may
ultimately be greater than the costs of intentionally addressing them.
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Medical Education and Early Career Effects on Salary

Women are overrepresented in non-procedural, less remunerative specialties. While
this phenomenon does not fully explain the gender pay gap, it is a significant con-
tributor [2—-4]. However, career choices are not made in a vacuum, and academic
medicine as a whole must endeavor to understand students’ experiences in the early
stages of medical training to identify how mentoring and environmental factors
influence perceptions of specialty “fit.”” In a qualitative study published in 2013,
women students expressed the belief that their male mentors had made gender-
based assumptions when advising them about specialty choice and the feeling that
gender had impacted the counsel they had received about their professional trajec-
tories, notably advice that certain specialties were a “good career choice for women”
[5]. In another study published almost a decade earlier, 45% of women medical
students reported that exposure to gender discrimination and sexual harassment had
influenced their specialty choices [6]. Discriminatory experiences overwhelmingly
impacted women medical students; however, men students also reported similar
effects when expressing interest in specialties that were not seen as gender concor-
dant (e.g., obstetrics and gynecology). In addition to experiencing harassment and
gender bias personally, witnessing discriminatory behaviors and comments directed
toward others may influence women’s specialty choices by signaling a culture that
engenders and tolerates such actions. These studies highlight that the concept of
specialty “choice” is complex and such decisions may reflect awareness of cultural
contexts that are not supportive of women.

Institutions must be mindful that asking residency applicants questions about
marital status and plans to have a family is not only illegal but may dissuade
women from considering their organizations for graduate medical training. In a
study of nearly 11,000 medical students, half of the women respondents reported
being asked about these personal matters, and queries were more likely to occur
in surgical program interviews [7]. Organizations have a responsibility to elimi-
nate these gender biases that impact medical students and make faculty aware of
potentially sexist career advice and queries, however well intentioned. Workshops
and trainings for faculty that address how to pay attention to situations and con-
versations in which unconscious gender bias could emerge are vital to support
equitable guidance for all students. Schools can also confidentially survey their
students about their mentoring experiences, formal or informal, to assess the
level of satisfaction with their mentors, especially their perceptions of gender
stereotypes impacting the advice they receive. Additionally, residency program
directors should take steps to standardize interview processes and conduct pro-
gram-wide trainings to ensure that interviewers do not ask candidates questions
about marital status and childbearing/child-rearing plans, as well as other per-
sonal questions. Lastly, medical student mentors can help equip their students
with ways to respond to gender-biased questions if they arise and inform them
about recourse and reporting options.
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Strategies to Support Salary Equity During Recruitment
and Hiring

The gaps in salary between men and women physicians emerge at the beginning of
their careers, as they leave training, even when controlling for specialty, practice
location, and productivity [8, 9]. Implementing standardized processes for recruit-
ment and hiring, such that qualifications are transparently and equitably accounted
for, may help eliminate initial differences in title, compensation, and resources. In
particular, organizations should review policies and practices across the following
areas in which implicit bias could emerge:

* Creation of job descriptions and establishment of required qualifications
e Advertisement of open positions

» Searches and active recruitment of candidates

* Review of applications and requested background materials

* Composition of interview panels

* Interview questions and evaluation of interviews

o Salary setting, negotiations, and start-up offers

Assessing gender, race, and ethnicity trends across applicants and new hires can
help identify areas of opportunity to enhance diversity, particularly in specialties
where women are underrepresented (e.g., surgical subspecialties). Continuous mon-
itoring of these trends over time is a best practice to understand the impact of inter-
ventions to support equitable practices.

At the start of the recruitment process, organizations can promote salary equity
by ensuring that position descriptions clearly explain duties, qualifications, and
expected competencies. Institutional leaders and their human resource partners
should use consistent position descriptions and general qualifications (e.g., years of
experience, education completed) as much as possible for employees at the same
level (e.g., rank) across units and departments. Additionally, job descriptions and
recruitment materials should employ non-gendered language and neutral adjectives.
For example, descriptions that use language such as “aggressive” and “risk-taking”
may unintentionally dissuade women and other minoritized groups from applying
[10]. Organizations may want to consider illustrating their commitment to equity
from the start of the recruiting process by publishing salary ranges for open posi-
tions, eliminating questions about salary history in applications (which is illegal in
certain states), and including statements in recruiting materials about the institu-
tion’s commitment to salary equity, as well as diversity, equity, and inclusion
broadly. Furthermore, organizations could publicly share the number of diverse
applicants and new hires to illustrate their commitment to inclusion and create
accountability for progress [11].

To ensure a diverse candidate pool, organizations should broadly advertise open
positions and identify, before announcing the job opportunity, the skills and compe-
tencies required for the roles. They should also post position announcements in
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forums that reach diverse applicant pools, such as websites of professional societies
and those specifically supporting women physicians and physicians of color. Being
transparent about available positions, especially leadership positions, is critically
important to facilitating gender equity because women and other marginalized
groups may not have the requisite social networks to learn about these types of
opportunities [12, 13]. When the process for selection is narrowly focused, or is
closed altogether, outstanding candidates who may enhance the organization poten-
tially go unnoticed and inequitable systems of hierarchy are reinforced. For senior
leadership positions that may require targeted recruitment efforts, organizations
should assess both equity of internal succession planning processes and opportuni-
ties for a national search.

Establishing diverse hiring committees and interview panels is critical to achiev-
ing gender equity in general and salary equity in particular. These groups, particu-
larly those responsible for filling leadership positions, should be composed of
employees who identify across genders, races and ethnicities, and position levels
(e.g., ranks), among other groups, and be held responsible for identifying a diverse
candidate pool for consideration [11]. To facilitate this process, organizations
should require internal recruiters, hiring committees, and interviewers to undergo
unconscious bias training prior to engaging in the recruitment and hiring process.

Developing standard criteria for candidate selection and de-identifying names
and genders from applications are useful strategies to support gender equity. Some
institutions have taken steps to implement “Rooney Rule’-like practices as part of
their search processes, i.e., continuing a search until the candidate pool satisfies
previously agreed upon diversity metrics. (Adopted in 2003, the Rooney Rule is a
National Football League policy requiring every team with a head coaching vacancy
to interview at least one or more diverse candidates.) The rationale for this approach
is supported by Johnson and colleagues’ study that found that the chance of a
woman being hired was 67% when 75% of a candidate short list was women, 50%
when half were women, and 0% when only 25% of the short list were women. As
the authors stated, “If there is only one woman in your candidate pool, there is sta-
tistically no chance she will be hired” [14].

Establishing expected competencies, applicant review criteria, and interview
questions ahead of time helps prevent biased assessments and hiring recommenda-
tions such as “getting a good feeling” about a candidate or deeming that a certain
individual would be a good “fit.” Additionally, descriptions of “feelings” or “fit”
should be red flags to committee chairs and hiring authorities that implicit gender
bias may be contributing to the selection process. Similarly, when determining
appropriate compensation for a recruit, ranges for total cash compensation and
amount of start-up support should be discussed among appropriate individuals in
the organization, versus determined by one individual, and identified prior to appli-
cant selection for interviews.

Historically in medicine, individual compensation and professional resource
allotment (e.g., administrative assistance, office space, lab equipment) have been
subject to negotiation. While institutions can offer negotiation skills training to all
employees to enhance their comfort and competence, closing the gender pay gap
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requires systems-level attention and change to diminish the effects of negotiation on
salary and other support. To eliminate the pay gap, organizations must tackle
implicit biases and cultural expectations that disadvantage women and benefit men
[15-17].

Research has shown that women report less comfort with negotiating because
they fear being labeled as aggressive or unlikeable [16, 17]. This finding is particu-
larly relevant because women’s success in the workplace has been linked to their
perceived “likeability,” as opposed to their performance or competence [18]. By
minimizing the impact of negotiation on offers of compensation and other support,
there is an opportunity to ensure that comparable skill sets and roles, and not what
an individual may say they want, dictate the terms of employment. Such an approach
facilitates equity [19].

Organizations may also choose to disclose salary ranges for new positions pub-
licly. Alternatively, institutions could eliminate negotiation processes for new hires
all together, similar to employment among government workers [15]. Regardless of
an organization’s decisions to disclose salaries or eliminate negotiations, institu-
tions can implement a system of checks and balances by designating a small group
of leaders to review offer letters prior to final presentation to candidates. With this
type of oversight, offers can be examined for consistency in salary and non-salary
resources such as start-up funds, lab space, and administrative staff.

Determining Compensation and Assigning
Physician Workload

Achieving salary equity relies on increased access to information about compensa-
tion, open dialogue, and consistent, systematic review. Such efforts help dismantle
beliefs that employees are discouraged from discussing compensation [20].
Organizations stand to gain employee trust, engagement, and retention through
transparency around compensation practices.

Pay equity should be a primary goal when setting salary at the start of a physi-
cian’s career, in addition to throughout one’s career progression, because initial
salary disparities widen and add up financially over time. In order to prioritize
equity, organizations should examine their compensation and reward structures to
ensure alignment with their mission and values. Additionally, institutions should
consider developing an overarching compensation philosophy that clearly articu-
lates the components of pay, the process by which physicians earn specific compen-
sation, and the principles, such as employee equity, patient satisfaction, and
healthcare quality, that underpin approaches to determining compensation.

In 2018, the American College of Physicians (ACP) issued a statement on equity
in physician compensation that may serve as guidepost for organizations seeking to
actualize their commitment to salary equity. The announcement stated that the “ACP
affirms that physician compensation (including pay; benefits; clinical and
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administrative support; clinical schedules; institutional responsibilities; and where
appropriate, lab space and support for researchers) should be equitable; based on
comparable work at each stage of physicians’ professional careers in accordance
with their skills, knowledge, competencies, and expertise; not based on characteris-
tics of personal identity, including gender. Physicians should not be penalized for
working less than full-time” [21]. The following section of this chapter will detail
why organizations should consider these factors when designing compensation
plans, setting individual salaries, and conducting equity studies.

Consistent Use of Equitable Compensation Plans

As part of their compensation philosophy, organizations should establish clear cri-
teria and processes for determining compensation. These standardized salary-setting
practices should be implemented across the organization to ensure consistency and
accountability. Whether compensation is determined by human resources or front-
line managers, organizational leadership and those with hiring responsibilities
should be held accountable for implementing salary standards [22]. To ensure con-
sistent application of compensation policies, hiring authorities in the organization
should receive training on the current compensation plan and data on the current
state of salary equity at the institution, as well as educational programming about
the ways that inequities can emerge in salary setting. Additionally, “in large organi-
zations, as managers come and go, it is important to ensure that both unconscious
bias training and the continuous evaluation of pay inequities is [an] ongoing” and
annual organizational consideration [19]. These types of trainings are opportunities
to empower individuals involved in hiring and salary setting to take ownership for
equitable pay practices and help them to communicate with employees about the
compensation plan and the organization’s efforts to support equity (e.g., regular sal-
ary studies). Further, by hosting annual informational sessions for employees about
compensation plans, organizations can promote a foundational understanding of
institutional practices.

When developing or revising compensation plans, organizations should consider
the complex array of forces that drive physician pay and establish clear criteria for
determining base salary, incentives and bonuses, and administrative supplements
for leadership roles. If job descriptions are comparable, physicians of similar edu-
cational experience, certifications, and time in position should be paid similar sala-
ries. Organizations should also use salary benchmarks from national physician
organizations and specialty societies to inform compensation setting and assess
equity with the external market. For research positions, expectations of productivity
and salary coverage should also be clearly established. As described earlier in this
book, incentive payments are often where gender inequities arise. Easily understood
metrics for determining this type of compensation, such as excellence in productiv-
ity, quality, service, or other performance indicators, should be part of an
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organization’s compensation plan. Institutions may also consider if specific types of
incentive payments, such as those for productivity or quality, are distributed based
on individual performance or divided equally among individuals within a depart-
ment. Furthermore, those who supervise physicians must also assess fairness among
workload assignments, if productivity plays a role in compensation.

Equitable Assignment of Physician Responsibilities

Organizations can address potential salary inequities by ensuring equitable distribu-
tion of duties and schedules both at initial hiring and as part of annual performance
reviews. If pay reflects the number of patients seen and procedures completed, it is
important to ensure that there are opportunities for all physicians to generate similar
compensation within a given specialty, division, or department as appropriate.
Organizations should designate individuals to review the aspects of workload and
compensation that may impact a physician’s ability to generate revenue like proce-
dural volume, on-call duty and coverage scheduling, billing practices, and payer
mix [23]. In doing so, they should also consider that time studies and studies of
readmission rates demonstrate that women physicians may be seeing fewer patients
but have better patient satisfaction and health outcomes [21, 24].

Compared with their male colleagues, women physicians have increased respon-
sibilities for dependent care and domestic duties [25-28]. Leaders should ensure
that women do not face “penalties” in the workplace for attempting to balance their
time and consider flexible scheduling options to ensure equitable earning opportuni-
ties for all employees. Adopting an identity-conscious approach that accounts fully
for individual physician scheduling needs could promote equity of compensated
workload among employees [29].

Likely as a result of implicit gender bias, women in the workplace are assigned
or expected to volunteer for nonrevenue-generating activities, such as teaching and
organizational service, more than their male counterparts [30, 31]. If organizations
are committed to closing the pay gap as well as valuing teaching, research, and
organizational engagement, they must consider accounting for and/or allocating
additional compensation for this type of work.

Lastly, organizations should have clear and accessible policies for employees
who wish to pursue part-time positions and processes for returning to full-time
work. Those who seek to switch from full-time to part-time should not be penalized.
Compensation may be proportionally reduced, but evaluation of productivity and
achievement should be also proportionally assessed. If a physician works part-time
for a certain period and then returns to full-time work, her compensation should
equal that of a peer who worked full-time throughout [32].

In order to assess the adherence to compensation policies and equitable workload
assignments within and across departments, organizations should regularly review
salary equity trends within the context of workload distribution to ensure
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opportunities for pay are available to all physicians. In addition to examining the
quantitative data, departmental leaders and physicians should engage in ongoing
conversations about compensated and uncompensated work and seek to understand
how gender-driven factors, such as the need to take care of dependents, might be
contributing to eligibility for remunerative assignments.

The Impact of Family and Dependent Care on Salary

In most healthcare enterprises, the less time physicians spend seeing patients or
bringing in grant funding, the less income they will earn. As noted above and in
previous chapters, implicit cultural expectations around family and dependent care
exist in our society and our workplaces. Studies have shown that women physicians
assume family and domestic duties more than their male counterparts, which may
reasonably translate into the need to work fewer hours [25-28]. Yet, the rationale
that women choose to work less and therefore earn less oversimplifies a complex set
of challenges to salary equity driven by societal and organizational gender stereo-
types that inform and dictate such “choices.” Institutions have an opportunity to
introduce policies, benefits, and language that recognize and mitigate these cul-
tural biases.

As a first step, organizational leaders should hold critical meetings during the
workday since early morning and evening gatherings tend to conflict with family
responsibilities. If meetings must be held at these times, institutions should make it
easy to participate remotely. With so many technological options available for vir-
tual meetings, as well as availability of IT staff at most healthcare organizations,
hosting meetings that allow remote participation should be the norm not the excep-
tion. It should also be emphasized that adjusting organizational policies and prac-
tices to reflect the current imbalance of family and dependent care is not enough.
Institutions should strive to create workplaces that dismantle gendered expectations
of domestic responsibilities and adopt standards that promote cultures supportive of
both men and women physicians balancing careers and family responsibilities.

While shifting organizational culture may seem daunting, simple actions can
support an equitable environment around family and dependent care. For example,
using gender-neutral terminology like “parental leave” instead of “maternity leave”
in institutional policies and communications negates stereotypes about what moth-
ers’ and fathers’ roles are in the home. However, even when generous parental leave
packages exist, there may be social stigma attached to men who take leave.
Organizations should track usage and create educational programming for employ-
ees that actively encourages both men and women who parent to take advantage of
this benefit. In fact, organizations could jump-start culture change in this realm by
bringing greater awareness, visibility, and clarity around parental leave policies
when initially onboarding learners, physicians, and staff. Lastly, elder care has been
shown to fall disproportionately on women, and so organizations should consider
these responsibilities as part of family-friendly policies to avoid penalizing women
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physicians’ productivity in early career due to parenting and then later when elder
care responsibilities typically emerge [33]. Again, this loss in productivity is not
necessarily due to individual choices but to societal expectations about who cares
for the family and can have significant impact in total compensation over time.

Advancement, Promotion, and Leadership

We learned in earlier chapters about how organizational transparency regarding
open leadership opportunities and sponsorship from those with power can support
successful advancement for women and also how the gender biases in promotion
processes can contribute to salary inequities. Eliminating potential drivers of dis-
parities and closely monitoring advancement outcomes will be key to building
greater diversity at the top leadership levels of healthcare organizations. This
endeavor builds momentum as individuals who achieve these positions of power can
strongly influence systems-based change in support of gender equity and narrow the
pay gap.

Bringing clarity and transparency to promotion processes itself is a good first
step. Promotion criteria, particularly in academic medicine, are often complex and
vulnerable to subjective interpretation, and research indicates that women may be
encouraged to wait longer before seeking academic promotion when compared with
men [34]. Creating greater transparency about the metrics and process for promo-
tion can mitigate the impact of this gender bias. Designing easily accessed websites
and policies explaining the promotion process, offering promotion and career-
planning workshops, and requiring discussion of professional goals and advance-
ment strategies as part of a physician’s annual review support equity of opportunity
in this sphere. Additionally, ensuring equitable representation of men and women
on academic promotion committees and performance review panels and requiring
unconscious bias training for members of these entities are essential in raising
awareness and promoting fair processes. These trainings should include a discus-
sion of gendered language that evaluators may unconsciously use in their recom-
mendations and support letters [35]. To help with this endeavor, institutions could
choose to use commercially available software programs to detect when this lan-
guage appears in promotion documents. Lastly, given that women physicians might
be spending increased time in organizational service activities or teaching, as
opposed to clinical duties, it is important to consider these contributions and poten-
tial inequities among work assignments in promotion decision-making.

Last but not least, organizations must cultivate a culture of sponsorship for all
physicians at all ranks, recognizing that sponsors are integral to organizational and
academic advancement and provide the networks and opportunities that facilitate
consideration for open leadership positions [36]. Sponsorship that happens infor-
mally or without a mandate for inclusion most often benefits men and disadvantages
women because of the existing imbalance of men in senior positions. Institutions
should also require that leadership opportunities are advertised widely instead of
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simply appointing individuals deemed qualified without consideration of others
who might be interested and eligible. Particular attention should be paid to “batter-
up” positions like medical director, division chief, department vice chair, and roles
that require budgetary, operations, and people management since these are often the
precursor positions for senior-most leadership. In additon, organizations would do
well to track which leadership responsibilities carry additional compensation, who
tends to fulfill those duties, and why.

Measuring Organizational Progress Toward Salary Equity

Institutions that openly and proactively look to address and reduce systemic inequi-
ties demonstrate there is an organizational commitment to creating an environment
of equal opportunity and diversity in the workplace. Critical to this conversation is
the notion that equity is not just a women’s issue or an issue only for marginalized
people. It is a sound business practice in which the organization and all its employ-
ees benefit from increased transparency, objectivity, and inclusivity in culture, poli-
cies, and practice [37]. By acknowledging that equity is an issue for all employees
and reporting their current progress toward equity, leaders can build trust and ensure
organizational accountability for outcomes [38].

While some organizations in the United States publicly communicate their prog-
ress towards equity, and some states and cities have developed regulations in this
sphere, the U.S. has not enacted federal laws mandating salary equity disclosure
[19]. However, in the United Kingdom, “employers must publish their gender pay
gap data and a written statement on their public facing website and report their data
to the government through an online portal.” In Australia, “all private sector employ-
ers with 100 or more employees must annually report pay data [and other gender
equity measures] to [their national] Workplace Gender Equality Agency [20].
Common to both approaches is the regular evaluation of salary equity, public report-
ing on progress, and accountability to address the issue. While U.S. federal laws do
not mandate reporting, other organizations external to direct healthcare providers,
such as funding agencies, accrediting bodies, licensing boards, and medical societ-
ies should, “closely examine their operations and leverage for change to ensure
parity of funding, research, and leadership opportunities as well as transparency of
assessment and accreditation” [38].

To build accountability, boards of organizations and CEOs should hold leaders
responsible for setting gender equity goals and making progress toward equity akin
to other organizational performance metrics in finance and operations. To do so
might entail the development of “gender equity plans [...] defined as a consistent set
of measures and actions aimed at achieving equity by gender” or incorporating gen-
der equity measures into organizational scorecards [11]. Leaders might consider
including the following types of metrics examined by gender for scorecards that
they continuously monitor: trends in applicants and new hires, ratios of new hires
compared to internal promotions, ratios of women and men physicians by specialty
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Table 6.1 Suggested metrics for a gender equity scorecard

These metrics should be tracked over time by gender, specialty, rank/position level, race/
ethnicity, and age:

1. Full-time and part-time positions

[\°)

. Organizational leadership (e.g., medical director, division chief, department chair, vice
president, C-suite/decanal positions)

. Applicants and new hires for recently open positions

. Internal promotions and time to promotion

. Retention trends (e.g., retirees, turnover, and open positions)

. Selected grand rounds speakers and organizational awardees

. Initial salaries and start-up packages for new hires

3
4
5
6. Participation in mentorship and leadership development programs
7
8
9

. Pay gap analyses
10. Allocation of incentive and bonus payments

11. Organizational climate assessment data (e.g., engagement, harassment, perceptions of
equity)

12. Usage of ombudsman office and harassment reporting systems, including rates of resolved
incidents

13. Usage of family and dependent care policies and programs (e.g., parental leave, child/
elder care services)

and rank, salaries and start-up packages, time to promotion, and women in leader-
ship, among others (Table 6.1). All metrics established should also account for
intersectional approaches to analysis and examine differences among women by
race and other identities. Doing so might illuminate deeper inequities and chal-
lenges that women who identify with multiple marginalized groups may face.
Organizations can build trust among employees by publishing these goals and prog-
ress toward them, in addition to results of salary equity studies and changes to poli-
cies that may impact compensation.

Moreover, organizations benefit when employees across all levels are involved in
equity efforts. In order to monitor progress on salary equity and gender equity issues
at large, institutions should create standing committees responsible for designing,
reviewing, and managing ongoing salary studies, in addition to those reporting on
gender equity metrics. Equity committees should have a diverse membership of
men and women from across different disciplines and specialties across the health-
care enterprise to allow for maximum feedback and support. Leaders from human
resources, finance, and diversity offices, as well as department leaders and junior- to
mid-level physicians, should be engaged. Bringing together a diverse group is criti-
cal to ensure all employee voices can be represented. Especially as salary equity
studies are conducted or changes to compensation plans are made, it will be impor-
tant for organizations to designate a small group that can be seen as trusted experts
to address physicians’ questions about salary setting and equity.

Given their systemic nature, issues of equity are rarely solved easily or quickly
and will require ongoing, dedicated organizational approaches that are holistic in
scope [1] (Table 6.2). In addition to conducting salary studies and launching equity
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Table 6.2 Top-ten organizational actions for holistically addressing salary equity [1]

1. Establish gender equity as an organizational goal with oversight by senior leadership

2. Task a multidisciplinary group of physicians, staff, and leaders with ongoing assessment and
monitoring of salary equity as well as identifying and addressing drivers of compensation
disparities

3. Track the representation of women across units, in leadership roles, among new hires, and
among academic and organizational promotions, and assess the impact of gender equity
initiatives on these metrics

4. Examine recruitment practices, and audit salary offers and start-up packages to identify
opportunities to improve gender and pay equity through process change

5. Conduct mandatory unconscious bias training with organizational leaders, in-house
recruiters, academic promotion committees, and individuals who serve on job interview or
external search committees

6. Educate leaders about paying attention to situations in which gender bias can emerge such as
job negotiations, performance evaluations, and sponsorship

7. Develop formal sponsorship programs and networking opportunities to promote professional
advancement for women physicians

e}

. Explore underlying challenges to compensation and productivity that may result from
increased domestic responsibilities (e.g., bonus pay for extra call, inflexible work hours), and
implement solutions that increase opportunity for all (e.g., remote meeting attendance)

9. Provide employees with gender-neutral parental leave and return-to-work policies to support
the professional success of new parents
10. Publicly report salary data and equity initiatives to close the gender pay gap. Track and
share progress to enhance accountability and garner trust

initiatives, institutions must anticipate and gain clear consensus around funding
sources to address compensation inequities. Organizations should determine
whether funds used to correct these inequities will come from a central organiza-
tional budget or individual departmental budgets. In either case, they should con-
sider allocating funds for equity adjustments as part of the overall annual budgeting
process. While addressing salary equity is a challenging task, institutions that com-
mit to transparency and dedicate resources to advancing gender equity can make
true progress. The most important step in eliminating the gender pay gap, however,
is self-assessment and reflection. By closely examining salary data, compensation
practices, and human resource management policies, organizations can start the
journey toward achieving and sustaining equity.
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Chapter 7
Exemplar: Closing the Gender Pay Gap
at the Medical College of Wisconsin

Check for
updates

Kimara Ellefson and Kevin Eide

The Medical College of Wisconsin (MCW) is a private health sciences university
located in southeast Wisconsin. MCW is home to approximately 1,300 students
across its Medical, Pharmacy, and Graduate Schools, 700 physicians in residency,
200 physicians in fellowship training, and 2,000 faculty (Fig. 7.1). Additionally,
MCW has more than 1,650 physicians and employs the largest physician practice
group in the state. The institution has over a decade of experience successfully
addressing the gender pay gap among its physicians, faculty, and staff and during
that time has carefully developed processes, methods of communication, and cross-
disciplinary collaborations necessary to achieve salary equity; positioned leaders to
support the mission, and adopted measures and practices to ensure accountability.

MCW:’s effort to incorporate principles of gender pay equity into compensation
decisions began in 2007 when the Women’s Faculty Council (now Council for
Women’s Advocacy) requested information about the institution’s pay practices and
how it ensured equitable compensation for women. With consistent leadership sup-
port and an overt organizational commitment, MCW created infrastructure and pro-
cesses over the subsequent 2 years that have since allowed the institution to prioritize
equitable pay outcomes for MCW faculty and staff. In this chapter, we will review
the stages involved in building that essential foundation and share the faculty pay
practices, business rules, and governance structures that sustain the work to this day.
As has been stated in preceding chapters, closing the gender pay gap in medicine is
an ongoing process and takes constant vigilance. However, it is our hope that
MCW:’s journey will help other institutions lay the groundwork necessary to achieve
equitable compensation among its valued faculty and physicians.
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Faculty
Teaching/Research/Clinical 1,715
Lecturer/Instructor 103
Visiting, Emeritus, Voluntary Adjunct 105
Total Faculty 1,923
Students 1,300
Postgraduates, Associates and Fellows 1,000
Staff 4,364

Total Community 8,587

Faculty, by Rank and Gender _

Assistant Professor Associate Professor Professor QOverall

¢ ¢ 6¢

Fig. 7.1 Medical College of Wisconsin, 2019, workforce and learner overview

Female

We will describe MCW’s journey based on the following segments:

I. Laying the foundation: philosophy and governance
II. Communication: clarity and transparency
III. Business process: benchmarking and definitions
IV. Accountability: annual review and reporting

V. Next steps: sharpening the saw

Laying the Foundation

It has been said that culture, a system of shared beliefs, eats strategy for breakfast.
Appreciating this reality, MCW began its journey by articulating salary equity as a
core principle of the organization’s compensation philosophy such that examining
salaries with an eye toward fairness and paying individuals based on experience,
performance, responsibility, and market-competitive benchmarks became identified
as the “right thing to do.” Furthermore, it was explicitly acknowledged that these
principles, and not gender, were to drive how compensation decisions were made,
negotiated, evaluated, and reviewed going forward. From this baseline, key ele-
ments of an equitable compensation system could then be developed, maintained,
and assessed. While there was immediate support from the top leadership to adopt
the new compensation philosophy, MCW proactively sought buy-in from Chairs
and other department leaders who would be making the lion’s share of pay decisions.
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MCW established an Institutional Compensation Committee (ICC), which
reported directly to the president and chief executive officer (CEO). The institution’s
primary business officer, the executive vice president and chief operating officer, was
appointed chair of the committee and other key leaders were appointed as members,
including individuals from each mission area — education, research, patient care, and
community engagement. The institution’s compensation team staffed the committee
to ensure that members had ongoing and direct access to internal pay data, market
benchmarks, and professionals who could provide analysis, address questions, and
field ad hoc requests.

The preamble to the ICC’s charter defined its responsibilities as follows:

* Assisting the president in matters related to the compensation of MCW faculty
and staff and ensuring compliance with all applicable rules and regulations

* Developing or revising MCW compensation policies or guidelines and reviewing
and approving department compensation plans.

* Reviewing and approving benchmark methodology and reviewing and approving
individual compensation levels beyond thresholds established in policy.

With a governance body comprised of key leaders representing different mis-
sions and functions across the organization and reporting to the president convened,
institutional support for the initiative gained momentum. The ICC gathered and
reviewed compensation data and developed policies to reflect the new compensation
philosophy. Pay decisions heretofore were based on the four elements of experi-
ence, performance, responsibility, and alignment with market-competitive
benchmarks.

Communication

Communicating and engaging department leaders, while laying the foundation
described above, was a time-consuming and, at times, difficult undertaking.
Historically, MCW had relied on a decentralized faculty compensation process dis-
tributed across a federated array of departments. While there was no debate about
the importance of pay equity, there was tremendous concern expressed about poten-
tial consequences of centralizing a process critical to the success of each academic
unit. The perceived consequences were many, such as an inability to account for
nuances of faculty effort and skills, generalizing data without appreciating the local
perspective, lack of flexibility when needed, loss of control over decision-making,
increased workload, and accuracy and availability of national benchmarks. Over an
18-month period, the compensation team facilitated over 90 meetings with depart-
ment chairs and other leaders to shape a formal Faculty Compensation Policy that
defined and offered guidance on the four elements involved in setting levels of com-
pensation. Subcommittees of the ICC worked on messaging and building a com-
munications strategy, refining the methodology for making compensation decisions,
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and evolving compensation practices that, by the end of the year-and-a-half long
process, achieved a high level of adoption.

In retrospect, developing a thoughtful, inclusive, and strategic communication
plan was a critical activity. This is where the rubber hit the road and determined how
comfortable leaders would be with an intentional shifting of culture. Sitting at the
table with leaders who would be making individual compensation decisions and
taking the time to listen to their concerns took patience and perspective. We built
trust by adapting policies to address credible concerns while maintaining the core
principles of equity. How other institutions will successfully operationalize this
work will likely vary. Our experience suggests the value of finding trusted individu-
als within the organization who agree to champion the initiative and participate not
just in conversations but also in crafting frameworks for discussion and next steps.
These champions are essential. Seeking them out and imparting the compensation
vision to then will reap great dividends.

Finally, MCW’s new compensation philosophy held that paying people equita-
bly was the right thing to do and was also a good business decision. As such, part
of the communication process was to ensure that financial elements, like resources
and funding to support salary equity, were thoughtfully and transparently
addressed.

Business Process

MCW intended to incorporate equity considerations into routine compensation dis-
cussions and to influence each decision point, including initial hire, promotion,
annual compensation planning cycle, market adjustment actions, ad hoc retention,
and exceptional situations. Achieving this level of coordination took an ongoing
collaborative effort among the compensation, faculty affairs, and compliance teams,
as each domain had responsibility and influence over different aspects of these
processes.

Using the most robust benchmark data available is critical for successful salary
equity work. Therefore, MCW invested a significant amount of time developing a
fair market value (FMV) methodology based on well-regarded benchmarks and best
practices in the marketplace.

To achieve consensus about which benchmark data would be most trustworthy
and appropriate, the compensation team circulated a white paper setting forth prin-
ciples and selection criteria to define benchmark data that would be both compliant
with applicable legislation and reflective of accepted practices. To create this guide,
the compensation team relied on discussion points raised during the prior 18 months.
The white paper outlined how MCW would utilize various sources of data from
professional associations as well as ad hoc, unpublished, and “park bench” data.
Because validating this information would require time and resources, it was impor-
tant to communicate the criteria MCW would employ to evaluate appropriateness



7 Exemplar: Closing the Gender Pay Gap at the Medical College of Wisconsin 81

What to Look For What to Avoid

Surveys that follow survey safe harbor guidelines Surveys that report any data in violation of Survey
safe harbor guidelines

Surveys conducted by firms that take care to clean  Surveys conducted by firms that do not clean or
and analyze data analyze participant data

Surveys that have a consistent level of participation  Surveys with wild fluctuations in participation year
year over year over year

Fig. 7.2 Medical College of Wisconsin, characteristics of reliable benchmarking data

and rigor and the threshold that data had to meet to be considered as compensation
benchmarks. These criteria are described below.

MCW relies on the following elements to define reliable data and characterize
the salary survey data it will accept:

e In compliance with the Sherman Anti-Trust Act.!

e Survey must have an adequate sample size.

* No secrets about the data or methodology.

e Survey sources and sample sources always identified.

e Data are timely and up-to-date, and the effective date of the data are
well-defined.

e Job matching standards are clear.

e Competitive marketplace from which they are drawn is understood.

Additionally, the best practices for survey selection require the characteristics
outlined in Fig. 7.2 to ensure consistent business rules and data continuity from year
to year.

Lastly, in selecting benchmark data for FMV calculations, MCW considers sur-
vey methodology, who reported the data, and how it was collected. Data reported by
institutional personnel and collected through a method that is reliable and as error-
proof as possible is the most desirable. When appropriate, we also consider who is
reviewing and aggregating the data and determine whether data anomalies are con-
firmed with participants.

Our FMV methodology has established a standard platform to review compensa-
tion from a regulatory, market-based, and consistent perspective. It blends total
compensation benchmark data from clinical, academic, and administrative
leadership survey sources into a single composite value and weights data based on
faculty’s allocation of effort. Figure 7.3 is an example.

'The Survey Safe Harbor Guidelines, which dictate how compensation data are reported, originate
in legislation dating back to the Sherman Anti-Trust Act of 1890 and require that survey data must
be conducted by an independent third party; reported data must be at least 3 months old; each dis-
seminated statistic must have at least five companies reporting data, and no individual company’s
information can represent more than 25% of each disseminated statistic.
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FMV Total

Total | Clin/Acad| Admin | Ext Incentive, Total . FMV
P: )
FTE [FTE FTE | FTE FTEL2Se P "pay | Comp [COMP Mediang, o tie
Benchmark
Assistant Professor . . . . 44%
Clinical Benchmarks Median
American Medical Group Association (AMGA) $233,396
Medical Group Management Association-Physician Practice (MGMA) $237,052
Sullivan Cotter and Associates, Inc. $200,129
Average $223,526
Academic Benchmarks Median
Association of American Medical Colleges (AAMC) $228,825
Medical Group Management Association-Academic (MGMA) $202,730
Average $215,778
Administrative leadership Benchmark Median
Sullivan Cotter and Associates, Inc. (Medical Director Role) $262,818

Clinical FTE Weighted Benchmark (0.60 x $223,526): $134,115
Academic FTE Weighted Benchmark (0.20 x $215,778): $43,156
Administrative FTE Weighted Benchmark (0.20 x $262,818): $52,564
$229,835

Fig. 7.3 Medical College of Wisconsin, example of fair market value methodology (blends total
compensation benchmark data from clinical, academic, and administrative leadership survey
sources into a single composite value and weights data based on faculty’s allocation of effort)

Figure 7.3 shows only the FMV median values. However, benchmark data typi-
cally report quartile ranges (25th, 50th (median), 75th, etc.) as well. The MCW
Faculty Compensation Policy defines compensation quartiles based on faculty
experience, performance, and responsibilities. Individual compensation is reviewed
for alignment to FMV. (Clinical productivity metrics are sourced from academic
medical centers as published by Vizient; research productivity is often measured by
publications in tier-one journals and percent of grant funding; educational produc-
tivity is typically measured through teaching evaluations, awards, etc.)

1. Total Compensation <25th percentile: Total compensation <25th percentile of
FMYV typically reflects faculty new in their rank or career, low in academic and/
or clinical productivity, or other reasonable business factors. Departments are
responsible for annually reviewing and assessing compensation under the 25th
percentile for appropriateness and developing action plans.

2. Total Compensation >25th percentile but <50th percentile: Total compensation
approaching the 50th percentile of FMV characterizes faculty consistently per-
forming near expected levels and demonstrating academic and/or clinical pro-
ductivity approximating market averages.

3. Total Compensation >50th percentile but <75th percentile: Total compensation
>50th percentile but <75th percentile of FMV, when appropriately matched with
productivity, characterizes faculty consistently performing at/or above expected
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levels and demonstrating academic and/or clinical productivity at/or exceeding
market averages.

4. Total Compensation >75th percentile but <90th percentile: Total compensation
>75th percentile must be justified by benchmark academic and/or clinical pro-
ductivity metrics or other reasonable business factors such as those listed below:

* Institutionally recognized strategic importance of a clinical specialty
or program

* Documented recruitment/retention difficulties in a clinical specialty

* Individual training, clinical skills, and national reputation

» Exceptional sponsored research and/or scholarly activity

The approach above is anchored in rigorous benchmark data that adhere to safe
harbor guidelines and creates a common framework for all those who make com-
pensation decisions. Its methodology is communicated widely and allows the orga-
nization a consistent set of standards against which to test compensation decisions
and assess for outliers. Each compensation decision, from hiring, promoting, and
awarding annual increases, follows the same set of guidelines.

Accountability

At MCW, our goal is that every faculty salary is benchmarked to the best possible
data and complies with parameters set forth in the Faculty Compensation Policy. By
infusing each decision point with principles grounded in pay equity and providing
benchmark-based guidelines, we expect to identify a limited number of pay inequi-
ties during the annual internal audit process. For example, out of 1389 qualifying
faculty in the 2017 internal review, salaries of three women and three men were
flagged for further investigation and follow-up. This represents less than 1% of each
gender population.

MCW’s Office of Corporate Compliance conducts individual and cohort-based
reviews of all faculty compensation annually with a focus on levels that are less than
the 25th percentile or greater than the 75th percentile of stated benchmarks.
Biennially, the Office of Corporate Compliance performs a faculty compensation
analysis for potential gender and ethnicity equity issues that follows the methodol-
ogy suggested by the US Equal Employment Opportunity Commission (EEOC) and
incorporates elements of the Median Compensation Analysis suggested by the
Department of Labor’s Office of Federal Contract Compliance Program (OFCCP).
(These audits involve statistical approaches that use regression analysis or standard
deviation from the mean to flag compensation rates for review.)

Corporate Compliance in partnership with Compensation Services first discusses
outliers or areas of concern with academic department leadership and requires writ-
ten explanation to justify potential differences. Corporate Compliance reviews these
justifications and in partnership with Compensation Services presents them to the
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Institutional Compensation Committee along with recommendations for remedia-
tion. The Compensation Services team follows through with academic department
leadership to implement any compensation adjustments. A summary of all results
and actions taken is then presented to the president/CEQ, provost/dean of the school
of medicine, and executive vice president/chief operating officer.

Compensation Services, a team of consultants and analysts within human
resources at MCW, works collaboratively with academic department leaders on
these decisions throughout the year and provides insights based on available bench-
marks, internal data, and institutional equity considerations. Department leaders
also receive, as part of the annual compensation planning cycle, a Compensation
Consulting Report with salary data for their individual departments and specific
recommendations for the upcoming fiscal year. These suggestions incorporate the
gender equity pay principles discussed above as well as general, merit-based
guidelines.

Below is an inventory of elements included in the Corporate Compliance analy-
ses as well as the Compensation Consulting Reports shared with the departmental
leaders:

Equity Review Methodology

Inclusions

* Basic science and clinical department faculty

e Chair, chief, professor, associate professor, and assistant professor ranks

* DC, DDS, DO, DVM, MD, MS, PhD, PsyD Degrees

e Full-time and Full Professional Effort faculty (total FTE > 0.5)

e MCW and external (e.g., VAMC) compensation, including bonus and incentive

* MCW productivity data (work RVUSs, % of extramural funding to research salary)

e External compensation and productivity benchmarks (AAMC, AMGA, MGMA,
Sullivan Cotter, UHC)

Criteria

e Must have been employed by MCW at least 6 months of the year

e MCW base salary > $0 (e.g., excludes affiliate employees with MCW
appointments)

1. Market Percentile Distribution Analysis (Organization Level)

All faculty compensation rates are stratified by market percentile category
(<25, 25-50, 50-75, >75) and gender or URM group. Using a chi-squared test,
flags a market percentile category if there are disproportionate counts by gender
or URM group. If a category is flagged for review, further analysis is performed
to identify the factor(s) causing the difference in distribution.

2. Internal Gender and URM Equity Analyses (Peer Group and Individual Level)

Assigns faculty into peer groups based on specialty, rank, and people group
(e.g., faculty clinical, faculty research). Peer groups qualifying for review must
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PROCESS — DIALOGUE AND ACCOUNTABILITY

Dean’s Office

Implement Budget
Appropriate Discussions
Actions
Review by /
President, Annual _— [S)itrr:ct:ﬁg)r:’
Dean of SOM, Compliance Concerns’
Qeneral Report - FMV Daily HR
Institutional and Equity support Review by

Coungel, on new hires, Subgroup of Institutional
Compense_ltlon FMV analysis, Compe_nsatlon
Committee data and tools Committee for Approval,

Modification, Rejection

Fig. 7.4 Medical College of Wisconsin, salary equity process

have at least three faculty members and one faculty of each gender or from each
URM group. Identifies peer groups where one gender or URM group has lower
median compensation ($2000 or greater difference) and higher median years in
rank. Within the peer groups flagged for a potential compensation gap, individual
faculty compensation is flagged for departmental review if lower than the other
group’s median ($2000 or greater difference) and the individual has equal or
higher years in rank and productivity.
3. External Benchmarking Analysis (Individual Level)

Flags set for further review of individual faculty compensation less than the
25th percentile with disproportionately high productivity when compared to
their compensation percentiles.

4. Departmental Justifications and Action Plans

Obtains justifications or compensation action plans from the departments for

the faculty flagged by the equity analyses in steps 2 or 3 above.

To summarize the complex matrix of decisions, influence points, accountability,
and annual internal audits, Fig. 7.4 illustrates the ongoing salary equity process as
gears all moving together. When one of the gears does not turn smoothly, the pres-
sure of the other gears is brought to bear to bring about an appropriate resolution.

Next Steps

MCW’s work to close the gender pay gap is not done. While the institution has
achieved much, challenges remain, such as how to address salary disparities between
departments that have different funding levels or payer mix and how these factors
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impact gender pay equity. As a private institution, the culture around data transpar-
ency is a moving target. Unlike our public institution colleagues, one cannot look up
an individual’s compensation on a public website. Through online communities
such as Glassdoor, LinkedIn, and others, pay transparency is gaining more momen-
tum in the marketplace. MCW is currently working to create an individualized
benchmark statement for each faculty member, which will show where his or her
compensation falls within an MCW cohort. To implement this level of transparency,
we will circle back through steps, such as the communication strategy and leader
buy-in process, outlined earlier in this chapter.

Striving to achieve salary equity throughout the institution communicates value
to each person who gives professional effort to the worthy missions of MCW and
our greater academic medical community. We desire to be leaders in this space and
present regularly at Association of American Medical Colleges (AAMC) confer-
ences, share our work in publications like this one, and actively champion pay
equity within our professional organizations and societies.



Chapter 8

A Road Map for Closing the Gender Pay
Gap in Medicine: How Organizations Can
Begin the Journey

Check for
updates

Amy S. Gottlieb

As I write this concluding chapter, I sit amidst a world forever altered by SARS-
CoV-2 and am in awe of the physicians who are on the front lines fighting the dev-
astating effects of the COVID-19 pandemic. We all owe these women and men
tremendous gratitude for risking their health and well-being to ensure that of others.
It is therefore deeply troubling to think that, among those care providers, half are
paid 25% less than the other half for the exact same work. Now, more than ever, we
as a profession should be compelled to eliminate this senseless disparity.

We have learned from the preceding chapters that the gender pay gap in medicine
represents the convergence of multiple forces that reward the way men physicians
have typically worked and lived for decades (if not centuries). This traditional para-
digm is not inherently better than a more equitable one that takes into account the
unique contributions of women physicians as well as the demands and biases facing
them — it is simply more familiar and codified within our existing institutional struc-
tures and practices. In fact, as several of our authors have noted, a new, more inclu-
sive way of doing business has the potential to generate superior outcomes within
our industry. Our road map therefore is not only a resource to help healthcare enter-
prises assess, identify, and correct the dollar amount of their gender pay gap but also
to address and rectify seemingly unrelated practices that perpetuate it. Unaltered,
these activities will prevent institutions from reaching a new normal where fairness
flows naturally from accepted standards and may undermine initial efforts and
expenditures to correct salary inequities. Alternatively, when aligned with an explicit
institutional mission to compensate men and women physicians equitably, policies
and procedures move organizational culture forward in support of this objective.

Closing the gender pay gap is achievable with organizational commitment and
openness to culture and process change. Specifically, our authors have outlined how
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institutions can go about taking a hard look at basic assumptions that underlie their
compensation methodologies to understand the expectations they generate. These
expectations may not be consistent with twenty-first-century work patterns or the
types of clinical outcomes and business results healthcare enterprises are now seek-
ing. Additionally, our authors have offered detailed guidance on building the gover-
nance structures and institution-wide coalitions necessary to incorporate principles
of equity into usual human resources, finance, and departmental practices. For
senior leaders who understand the value of recruiting, retaining, and rewarding their
physician workforce fairly, the preceding chapters describe how organizational
transformation to sustain equity is achieved through open dialogue, consistent mes-
saging, and thoughtful communication cascaded throughout the institution.
Transparency about the status quo and efforts to improve it, as well as challenges
and successes, is what will ultimately drive culture change toward salary equity and
build trust among women physicians that leadership genuinely seeks to eliminate
gender pay disparities.

Organizational compliance with statutory mandates is indeed a critical element
in the movement toward salary equity but, as savvy leaders know, it cannot be the
driving force. Harnessing talent by equitably rewarding contributions of the entire
physician workforce is the most compelling rationale. The cost of doing business
the old way runs the risk of incentivizing the wrong types of care and disengaging a
considerable proportion of the workforce that supports enterprise viability and vital-
ity. Since compensation is the single largest expense in our labor-intensive industry,
paying more attention to human capital investment and compensating our physician
workforce appropriately seem fiscally prudent as well as ethically sound [1]. As
several of our authors note, closing the gender pay gap will require funding, espe-
cially up front. However, organizations routinely prioritize capital expenditures, and
so, the hurdle here is as much about shifting perceptions of need as the actual dollars
required for the effort.

The road map to closing the pay gap begins with understanding the current insti-
tutional landscape and, as such, starts with a robust salary study that is approached
with the following questions in mind:

* Who should conduct the study? How, with whom, and when will results
be shared?

*  Which level of analysis would be most useful to examine existing salary dispari-
ties (department, division, individual)? Is reliable salary data available at that
unit of analysis? (If not, why and how can the data be improved upon going
forward?)

*  Which benchmarks (external and internal) should be utilized and what are the
standards for assessing their rigor?

*  Which professional duties are considered similar enough for comparison and
which factors delineate differences?

* What currently defines clinical, educational, and research productivity? Is the
data that has been collected in these domains reliable? (If not, why and how can
the data be improved upon going forward?)
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e Do productivity metrics reflect enterprise goals such as patient-centered care,
quality, and value? Are there pockets of productivity (e.g., mentoring trainees,
performing service-related tasks for the organization) that are being ignored
when it comes to compensation?

*  What other factors affect compensation (e.g., career advancement opportunities)
and therefore need to be considered when assessing pay differences? At what
level (e.g., department, division) should these inequities be assessed and then
rectified going forward?

The last bullet point above merits further exploration, especially since disparities
in leadership roles have been associated with the gender pay gap in medicine [2].
Leadership opportunities typically accrue to those who are deemed promotable, and
our authors have done an outstanding job delineating the biases in performance
evaluation, sponsorship, and expectations around “non-promotable,” service-related
tasks that impede women’s professional advancement. Fortunately, there are rela-
tively simple strategies organizations can adopt to mitigate their effects on compen-
sation. For example, leaders and their deputies can allocate citizenship tasks more
equitably (e.g., on a rotating basis), monitor these responsibilities, and recognize
them in promotion metrics and compensation methodologies. They can also begin
to talk openly about biased language in performance evaluations and encourage
supervisors, through training and audits, to pay attention to these situations in which
gender biases emerge. Equally important, organizations can support transparency
around professional opportunities by developing standards for communicating open
leadership positions and widely disseminating calls for applications.

In addition to designing and conducting robust salary studies, institutions should
consider the following questions as they forecast the cost of closing the gender

pay gap:

* How far back should corrections for pay disparities go (e.g., just the current year
or the past five years for those eligible)?

e In academic medical institutions, how should the clinical, educational, and
research enterprises share responsibility for the expense of correcting salary
inequities?

* How do equity adjustments interface with customary merit and incentive pay
practices and what is the process and timeline for fully correcting identified com-
pensation disparities (e.g., lump sum payout, distribution over a certain period)?

*  What is the plan for monitoring pay equity and making adjustments after initial
corrections?

Once again, the last bullet point above merits further consideration. As has been
emphasized throughout this book, closing the gender pay gap in medicine is a busi-
ness proposition as much as an ethical one. Organizations should treat it as such,
monitoring its status, progress, and cost with the same attention to detail and rigor
as they do other operating expenses. Pay equity metrics should be reported to busi-
ness unit leaders (e.g., health system, department, division, and practice leaders) in
the same fashion and with the same regularity as data used for operating margin
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surveillance. Similarly, leaders should have goals and accountability for pay equity
results, and there should be an institutional appetite to discuss challenges and oppor-
tunities to achieving them. Addressing salary equity as part of routine business prac-
tice allows it to be monitored readily and also normalizes it as an ongoing effort that
requires constant attention like other expenses.

After finishing this book, I expect that readers will have a deeper understanding
of the compensation methodologies, organizational practices, and cultural expecta-
tions that perpetuate the gender pay gap among our physician workforce. My hope
is that the road map offered herein will also allay concerns about how best to
approach the problem and inspire institutional leaders to begin to effect meaningful
change in the policies and practices over which they hold sway to close the gender
pay gap in their organizations.
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