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CHAPTER 14

The International Criminal Court’s Impact
on Peacebuilding in Africa

Phil Clark

INTRODUCTION

The International Criminal Court (ICC), the first permanent, global
institution mandated to investigate and prosecute cases of genocide, war
crimes, and crimes against humanity, has transformed the African peace-
building terrain since it came into force in 2002. Over the last 17 years,
the ICC has generated considerable controversy, including criticism of its
impact on peace processes in Africa, the continent that—except for the
2016 opening of ICC investigations into the Russia/Georgia conflict—
has provided all of the Court’s situations to date. Concerns over the
effect of international criminal justice on African peace and reconciliation
initiatives are not new, having arisen with two previous institutions, the
UN International Criminal Tribunal for Rwanda (ICTR) and the Special
Court for Sierra Leone (SCSL).! This issue is more acute with the ICC,
however, because its temporal mandate, which limits the Court to inves-
tigating and prosecuting cases after July 1, 2002, increases the likelihood
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of the Court intervening in situations of ongoing conflict and intersecting
with a wide range of conflict mitigation processes.

This chapter examines the ICC’s intersections with two widespread
domestic conflict resolution processes in Africa, national amnesties and
peace negotiations. In doing so, it connects to two overarching scholarly
and policy debates, namely the appropriateness and legality of amnesties
as opposed to prosecutions for suspected perpetrators of international
crimes,” and the “peace versus justice” debate over whether the threat
of prosecution imperils peace negotiations that involve high-level atrocity
suspects.> These issues coincided during the Juba peace talks between
the Ugandan government and the Lord’s Resistance Army (LRA) rebels,
starting in 2006, one year after the ICC issued arrest warrants for the
top five LRA commanders while a national amnesty for all rebel combat-
ants was still in place. The tensions around Juba ignited the entire fields
of transitional justice and peacebuilding, as witnessed in the landmark
“Building a Future on Peace and Justice” conference in Nuremberg in
June 2007.# The event was held at the height of the Juba talks amid calls
for the deferral or withdrawal of the ICC charges against the LRA lead-
ership for the sake of peace. The conference was attended by the ICC
Prosecutor, Registrar, and other senior Court officials, who used it as
a platform to pronounce on developments in Juba.® This included the
lament by the ICC’s inaugural chief prosecutor Luis Moreno-Ocampo
that “we...hear officials of States Parties calling for amnesties, the granting
of immunities and other ways to avoid prosecutions, supposedly in the
name of peace.”®

This chapter argues that the ICC has generally ridden roughshod
over national choices to employ amnesties to facilitate peace negotiations
and other responses to violence across Africa, including security sector
reform (SSR), disarmament, demobilization, and reintegration (DDR)
and truth commissions. The ICC’s and its supporters’ vehement insis-
tence on a narrow brand of international criminal justice has undermined
these important attempts to resolve conflict and often made peace less,
rather than more, likely. This chapter focuses on the ICC’s first two—
and therefore most developed—situations in northern Uganda and the
Democratic Republic of the Congo (DRC), with secondary reference to
Rwanda, South Sudan, and other conflict-affected states in Africa. The
Uganda and DRC situations, analyzed sequentially below in sections dedi-
cated to domestic amnesties and peace negotiations, highlight a range of
ICC-induced problems for peacebuilding in African states. The chapter
concludes with some lessons from the ICC’s interventions for recrafting
international criminal justice in support of the wider pursuit of peace.
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DoOMESTIC AMNESTIES

International criminal law is now a central feature of most peace negotia-
tions around the world, especially those involving United Nations (UN)
mediation. The UN increasingly holds that international law prohibits
the use of amnesties for suspects of genocide, war crimes, and crimes
against humanity and therefore insists on prosecutions within the frame-
work of peace negotiations.” Meanwhile, the ICC has regularly briefed
international mediators about the illegality of using amnesties for this
category of suspects during peace talks.® This signifies a substantial shift
since the 1998 conference in Rome that led to the signing of the ICC
Statute, where many delegates expressed sympathy for the model of
amnesty central to the South African Truth and Reconciliation Commis-
sion (TRC), which was underway at the time.” Philippe Kirsch, the
chair of the Preparatory Commission in Rome and later the first Pres-
ident of the ICC, stated that the Rome Statute purposely contains a
“creative ambiguity”!? that gives substantial discretion when considering
amnesties.!!

As various commentators have pointed out, international criminal law
does not clearly prohibit the use of amnesties for serious crimes.!? The
Rome Statute does not mention amnesties, although the ICC’s defini-
tion of the “genuine proceedings” by domestic institutions that would
prevent ICC intervention encompasses only national prosecutions. Other
international criminal law statutes and conventions meanwhile are less
prescriptive or say very little about this issue. This suggests that the
international legal basis for the trend against amnesties is significantly
weaker than many advocates have proposed, necessitating a different
set of justifications by the UN and other international practitioners for
their anti-amnesty stance. Various scholars also challenge the widespread
assumption that international trials inherently deter crimes and produce
long-term stability and that amnesties foster impunity and ultimately
undermine peace and social order.!?

Domestic Amnesties in Ugandn

The Uganda and DRC situations highlight various ways in which the ICC
has undermined national amnesties and, by extension, a range of DDR
and SSR programs that depend on incentivizing combatants’ coopera-
tion through the offer of amnesties. From the beginning of its operations
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in Uganda, the ICC opposed the use of the country’s Amnesty Act for
high-level suspects of international crimes on the grounds that it violated
the Rome Statute and entrenched impunity. This opposition reached a
crescendo during the 2006-2008 Juba peace talks, where the ICC Office
of the Prosecutor (OTDP) issued regular dismissals of the LRA’s attempts
to secure an amnesty for its leaders, amplified by a constant stream of
press releases and communiqués by international human rights organiza-
tions.'* This section argues that the pronouncements by the ICC and its
supporters belied the long-term use of amnesties in Uganda even before
the emergence of the LRA; the widespread support for the Amnesty Act
among everyday Ugandans, including its use for senior LRA commanders;
and the tangible, positive effects of the amnesty policy.

The Amnesty Act stemmed from lobbying by the Acholi Religious
Leaders Peace Initiative (ARLPI) during the 1999 peace talks between
the Ugandan government, the LRA and the LRA’s principal backer,
the Sudanese government. The ARLPI conducted widespread consulta-
tions with northern victims’ groups and concluded there was a strong
desire among the population for personal and collective healing and
reconciliation with the rebels.!®

The impact of the Ugandan amnesty process has been substantial. To
date, approximately 30,000 rebels have come in from the bush under the
DDR process facilitated by the amnesty, including senior LRA comman-
ders such as Brigadier Kenneth Banya and Brigadier Sam Kolo.!¢ Because
of the quantifiable impact of the amnesty process, various empirical studies
highlight widespread popular support for the policy.!” In 2012, the
Ugandan government let the Amnesty Act lapse for the first time since its
promulgation but sustained pressure from northern Ugandan civil society
forced the government to reinstate the Act in 2013.13

The ICC’s and its supporters’ opposition to the Amnesty Act is highly
problematic for two main reasons. First, these actors ignore the substan-
tial support for the Act among everyday Ugandans. In the late 1980s and
1990s, there was considerable support for amnesty processes because of
their success in disarming and reintegrating the Uganda People’s Demo-
cratic Army (UPDA) and the Uganda People’s Army (UPA) in 1987,
and the West Nile Bank Front (WNBF) in 1998.20 Furthermore, as high-
lighted in a 2007 study by the UN Office of the High Commissioner
for Human Rights (OHCHR), widespread approval for processes of
amnesty, forgiveness, and reconciliation (which most respondents define
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discretely) emerges because many northern Ugandans view the perpetra-
tors of violence as their own children who must be treated leniently and
eventually reintegrated into the community.?! This often extends to LRA
leaders such as Kony, whom many northern Ugandans consider a “child
of the community” who should be encouraged through the amnesty
process to halt the rebellion and return “home.”?? The Uganda case thus
directly challenges the oft-stated view that the use of amnesty hampers a
long-term transition toward democracy. Uganda represents an example
of a democratic amnesty, which resulted from civil society lobbying
and widespread popular consultations, rather than government diktat.
International opposition to such a democratic amnesty may therefore
undermine democracy in the long run.

Second, the confusion over the applicability of the Amnesty Act—
whether the amnesty is still in place and to whom it applies—generated
both by the ICC and the Ugandan government (which has responded to
donor pressure to shift toward a more legalistic, punitive framework for
transitional justice)?® has greatly undermined the Act’s effectiveness in
catalyzing the DDR of LRA and other rebel combatants. The Ugandan
Amnesty Commission and various civil society groups have reported over
the last decade the substantial reduction in combatants returning from
the bush under the Amnesty Act, which they attribute directly to the
perceived threat of prosecution.?* This highlights the ICC’s and Ugandan
government’s tangible undermining of DDR as a peacebuilding process,
through their continued opposition to the use of amnesties for rebel
combatants.

Domestic Amnesties in the Democvatic Republic of the Congo

The DRC has instituted a much wider range of amnesty processes
than Uganda for a broader set of purposes. Whereas Uganda has used
a single Amnesty Act, connected to an overarching DDR process for
returning rebels, the DRC has passed four amnesty laws since 2002,
linked explicitly to a truth and reconciliation commission (TRC) and an
SSR program involving the brassage or “mixing” of former rebels into
the national Congolese army. Concurrent to these DRC amnesty laws,
an implicit amnesty policy has supported an extensive DDR program
for Congo-based Rwandan rebels. Three phases of DDR since 1998
have demobilized around 35,000 mainly Hutu former combatants from
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eastern DRC. The majority of these fighters are members of the Demo-
cratic Forces for the Liberation of Rwanda (FDLR) and the former
Rwandan army which fled across the border after the 1994 genocide
against the Tutsi.?®

Two important problems regarding the ICC and amnesties have
emerged in the DRC. First, echoing the Ugandan situation, the
Congolese government’s variability on the use of amnesties—under pres-
sure from the ICC and international human rights organizations—has
weakened their effectiveness as a peacebuilding tool. Generally, the
Congolese government has displayed a much greater readiness to give
amnesties to senior military and rebel leaders as part of the country’s
SSR program than implied by its self-portrayal as an unyielding friend of
international justice.”® Acting outside of the 2005 amnesty law, in 2006
the then-President Joseph Kabila pardoned Mathieu Ngudjolo and all
10,000 members of his Ituri rebel coalition, the Mouvement Révolution-
naire Congolais (MRC), as well as the rebel groups led by Peter Karim
and Cobra Matata, in exchange for their surrender, the decommissioning
of their weapons, and their integration into the Congolese army.?” As a
result, all three leaders were promoted to the rank of colonel.

Such a practice was common in the lead-up to the 2006 national elec-
tions, as the government sought to minimize the impact of militia groups
capable of intimidating voters and disrupting preparations for the poll.
The UN Organization Mission in the Democratic Republic of the Congo
(MONUC)?® supported the scheme as part of the UN’s broader disar-
mament program in eastern DRC. Kemal Saiki, a MONUC spokesperson,
defended the amnesty-for-peace deals with Ngudjolo, Karim, and Matata:
“The most important thing is to bring an end to the bloodshed. Since
these deals have been signed, there has not been any large-scale fighting
in Tturi.”??

The Congolese government’s ambiguity on questions of amnesty
continued when in February 2008 it arrested Ngudjolo at a military
training camp in Kinshasa following an ICC warrant issued in July
2007. This amounted to a “bait and switch,” with Ngudjolo lured
into surrender from his rebel ranks and integrated into the Congolese
army, only to be arrested and transferred to The Hague for prosecu-
tion 18 months later. While the Congolese government was widely hailed
for its cooperation in arresting and transferring Ngudjolo to the ICC,
its duplicity toward an amnesty recipient undermined the broader use of
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amnesty as an incentive for members of rebel groups to disarm.3? Inter-
views with former rebels from Ngudjolo’s FNI and FRPI in Bunia who
had been integrated into the Congolese army underscored this point.
“This is the big problem with &rassage,” said one former FNI combatant:
“The government gives us an amnesty, so we join the army and get a new
uniform. But look what happened to Ngudjolo. He also got an amnesty
but now he’s in The Hague. We all wonder whether this will happen to
us next.”3!

Second, the ICC’s interventions in the DRC potentially weaken the
unofficial amnesty that underpins the extensive DDR program, which
has demobilized and returned tens of thousands of rebels to Rwanda.
This could have jeopardized the ICC’s case against Bosco Ntaganda, a
Rwandan-born former Rwandan Patriotic Army (RPA) officer who in July
2019 was convicted by the ICC on 18 charges of war crimes and crimes
against humanity.3> As a Rwandan national, Ntaganda—who in 2013
surrendered to the ICC via the US embassy in Kigali—could have been
eligible to participate in the DDR process and thus avoid prosecution by
the Rwandan authorities.

The complications inherent in the Ntaganda case again highlight the
potential for fraught relations between the ICC and, in this case, a
UN-supported DDR process. A key challenge for the UN and other inter-
national bodies across Africa is that many support amnesty-based SSR and
DDR as well as the ICC, highlighting a problem for peace mediators
and related actors in navigating the new peacebuilding terrain since the
advent of the Court. Similar sentiments to those of the former Nation-
alist and Integrationist Front (FNI) and Front for Patriotic Resistance in
Ituri (FRPI) rebels above were expressed by former Congo-based rebels
in the Mutobo demobilization center in Rwanda. As one young FDLR
combatant said, “We heard what happened to Bosco. He was bigger than
us and did the same as we did, coming across the border. Now he’s at the
ICC. Is that going to happen to us too?”33

The Uganda and DRC situations highlight the ICC’s outright
dismissal of national decisions to employ amnesties as a central means of
conflict resolution. While the two governments in question have adopted
deliberately ambiguous policies on amnesties—at times persisting with
them even while cooperating with ICC investigations—amnesties have
continued to be highly effective in encouraging combatants to lay down
their arms and to reintegrate into their home communities. The ICC
has insisted on international prosecutions while viewing amnesties as a
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means to entrench impunity, despite their long track record as effec-
tive tools of conflict mitigation, especially in terms of DDR in Uganda
and the DRC. The Ugandan and Congolese experiences also highlight
that the ICC’s decision to overrule domestic amnesties in the cases of
high-ranking suspects has dampened the effectiveness of amnesties for
lower-ranking combatants, who often believe they too will be subject to
criminal prosecution.

PEACE NEGOTIATIONS

This section analyzes the ICC’s intersections with peace negotiations in
Uganda and the DRC, which have invariably involved the fraught issue of
whether to offer amnesties to high-ranking atrocity suspects. Three brief
conceptual remarks are necessary to progress the “peace versus justice”
debate that has dominated recent scholarly and policy discussions and
to inform the empirical analysis below. First, a more helpful framing
of the intersections of international justice and peace talks comes from
Nick Grono and Adam O’Brien, who argue that the objectives of justice
and peace, while not necessarily incompatible, are inevitably in tension.3*
This counters the claim by numerous ICC officials and observers that
peace and justice are always mutually reinforcing.?® Grono and O’Brien
acknowledge the possibility of pursuing peace and justice sequentially but
stress that some trade-off will probably be required, depending on the
circumstances of particular conflict-affected societies and the nature of
the proposed justice and peace interventions.

Second, it is important to recognize that what is being debated
in situations such as Uganda and the DRC is rarely whether peace or
justice are the desired outcomes—few actors would contest the neces-
sity of both—but rather whether negotiations or prosecutions are the
preferred processes by which to achieve these ends. A “negotiations
versus prosecutions” formulation has the advantage of not preempting
the result of particular mechanisms, while remaining open to the like-
lihood that such processes may have multiple (and even unexpected)
outcomes. The “peace versus justice” debate assumes that peace nego-
tiations produce peace and prosecutions produce justice, neither of which
inherently holds. Peace talks can fail to achieve peace, just as trials can
fail to achieve justice. Peace negotiations can also, if tailored in partic-
ular ways, pursue certain conceptions of justice that preclude prosecutions



14 THE INTERNATIONAL CRIMINAL COURT’S IMPACT ... 243

(including through conditional amnesties), while prosecutions can, if
approached in contextually sensitive ways, contribute to peace.

Third, when analyzing the nature and impact of negotiations and pros-
ecutions as processes, it is necessary to move beyond a fixation on the
set-pieces of formal peace talks and criminal trials. A range of processes
preceding, during, and following formal negotiations, as well as the
prevailing environment in which they take place, are vital for under-
standing the impact that prosecutions have on negotiations and vice versa.
Similarly, understanding the nature and effects of prosecutions involves
more than an analysis of core legal practices such as investigations, court-
room arguments, and judgments. This also requires a close examination
of the political, social, cultural, and economic context in which these legal
processes unfold and their intersections with a wide range of other actors
and mechanisms, including the national amnesty policies discussed above.

Peace Negotiations in Uganda

A central theme in the contestation over the Juba peace talks between the
Ugandan government and the LRA is the role of the ICC in pushing the
LRA to negotiate for peace. Various senior ICC officials and academic
commentators have argued that without the threat of ICC prosecution,
the LRA would never have considered negotiating with the Ugandan
government.3 This argument is unconvincing in two key respects. The
2005 signing of the Comprehensive Peace Agreement (CPA) between
the Sudanese government and the Sudan People’s Liberation Movement
(SPLM), which greatly weakened the LRA by threatening its bases in
southern Sudan, occurred nine months before the ICC issued arrest
warrants for the LRA leadership. While some LRA attacks continued in
late 2005, the group’s scope for violence was clearly curtailed by the CPA
and the subsequent joint counterinsurgency against the rebels. As Ron
Atkinson argues, the signing of the CPA pushed the LRA toward peace
talks by forcing the Sudanese government to halt its support for the LRA,
dispersing the LRA from its bases, and compelling the newly autonomous
Government of South Sudan to deal with “foreign forces” including the
LRA. This provided the grounds for the clandestine talks between the
SPLM and the LRA that led to the Juba negotiations in 2006.3”
Concerning the Juba talks themselves, debates center on whether
blame for the collapse of the negotiations in 2008 should ultimately rest
with the ICC. Such a perspective is widespread among many northern
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Ugandan civil society and community-level actors as well as in the
commentary on the Juba talks.3® From the start of the talks in July
2006, foremost among the LRA’s demands was the withdrawal of the
ICC arrest warrants against its commanders, allowing them to take up the
government’s amnesty, participate in cleansing and reintegration rituals
in northern Uganda and, according to some observers, secure exile
in southern Sudan or elsewhere.?* The LRA’s demand proved highly
controversial, and the ICC stated shortly after that it would not withdraw
the arrest warrants.*? Meanwhile, the government—that had initially
backed the LRA’s request—then claimed to support the ICC’s refusal
to grant it.*!

Blaming the ICC solely for the breakdown in the Juba talks ignores
the fact that the negotiations lasted two full years and led to the
agreements on a range of highly contentious issues, all while the ICC
warrants hung over the LRA leadership. This included the signing of the
comprehensive political solutions agreement on May 2, 2007, providing
a roadmap for addressing the root causes of the LRA rebellion; the
accountability and reconciliation agreement signed on June 29, 2007,
with an implementation protocol signed on February 19, 2008; the
agreement on a permanent ceasefire signed on February 23, 2008; and
the agreement on DDR signed on February 29, 2008. The final peace
agreement which brought together all of the aforementioned agreements,
however, was never signed, meaning these protocols could never be fully
implemented.*> These important agreements counter the claim by Mark
Kersten and others that the Government and the LRA never took the
talks seriously.*3

The ICC’s intervention nevertheless weakened the Juba process from
the outset. A structural effect of the ICC warrants was the fact that none
of the five LRA commanders charged by the Court—including Vincent
Otti, who had displayed an openness to negotiation during a previous
process with former Ugandan government minister Betty Bigombe**—
could lead the rebel delegation in Juba. Of the fifteen LRA delegates
sent to Juba, only two, Colonel Lubwe Bwone and Lieutenant Colonel
Santo Alit, were active commanders and had been present at failed LRA-
Government peace talks in 2004, thus bringing critical experience to the
Juba process. A source of constant frustration for the mediation and advi-
sory team to the talks was uncertainty over whether the LRA delegation
spoke legitimately on behalf of the leadership in the bush and had the
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authority to enact the agreements signed in Juba, including the cessation
to hostilities.*?

The ICC warrants also fundamentally shaped the tenor and substance
of the Juba negotiations. During and after the two-year process, the LRA
said repeatedly that it would neither sign the remaining sections of the
final agreement nor countenance laying down its arms and demobilizing
its forces until the ICC warrants were withdrawn.*® Especially in the early
stages of the talks, the issue of the arrest warrants was a major distraction
to the five-point agenda. The first 18 months of the talks, particularly on
the third agenda item of accountability and reconciliation, were domi-
nated by discussions over modalities for removing the warrants or at least
pausing the ICC investigations for one year, renewable under Article 16
of the Rome Statute. The UN and other international actors with access
to the Juba negotiators stressed consistently that the Amnesty Act could
not legally apply to the LRA commanders. This view caused anger among
the LRA delegation and the Acholi civil society leadership that traveled
to Juba. It also curtailed the mediators’ flexibility in seeking common
ground between the parties.*”

Throughout the Juba process, the ICC intervened acerbically with a
series of public statements, supported by various UN agencies and inter-
national human rights organizations, stating that the ICC arrest warrants
must be enacted.*® These international interventions raised the tempera-
ture of the negotiations, framing various LRA proposals solely as attempts
to extricate its leadership from the ICC warrants, and pressured all of the
parties to narrow the parameters of substantive discussion. This amounted
to significant over-reach by the ICC and its supporters and tainted the
atmosphere and content of the Juba talks.*” The barbed statements
by the ICC Prosecutor and other senior Court officials—particularly as
the third agenda item on accountability and reconciliation was being
discussed in 2007—complicated the mediators’ task.?” Similar issues have
arisen in other African peace negotiations conducted during ICC inves-
tigations and prosecutions, including the 2011 Doha talks between the
Sudanese government and seven Darfuri rebel groups, in which amnesties
were a central issue.’! While the Court was never the principal actor in
catalyzing or undermining peace negotiations, it greatly stymied attempts
to peacefully resolve the conflict between the LRA and the government.
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Peace Negotiations in the Democvatic Republic of the Congo

Since the ICC launched investigations in the DRC in June 2004, the
Court has overlapped with three major peace processes in which amnesty
issues featured prominently: a series of informal peace negotiations with
rebel groups mediated by the president of the Congolese TRC, Rev. Jean-
Luc Kuye, in 2005 and 2006; the 2008 Goma talks which concerned
primarily the CNDP rebel group; and the 2013 Kampala talks, focused
on the M23 rebellion. The ICC affected each of these processes differ-
ently, echoing some features of the Uganda case while diverging in several
important ways.

First, the Congolese TRC incorporated an important element of peace
mediation and negotiation. Article 5 of the TRC Statute broadened the
commission’s mandate to include active conflict resolution, described
as “the prevention or management of conflicts as they occur through
mediation between divided communities.”®? Kuye and several TRC
commissioners attempted to resolve conflict by traveling to Kisangani,
Bukavu, Goma, Rutshuru, and elsewhere to talk to protagonists.53

Kuye argued that the ICC hampered the TRC’s efforts because
belligerents refused to confess to crimes or to cooperate with media-
tors for fear of evidence being used against them in criminal trials, either
through the ICC or the domestic courts. “The ICC came up forcefully
in our discussions with several rebel leaders, including [CNDP leader
Laurent] Nkunda,” Kuye said. “We would start talking to them, make
good progress, then the conversation would stop. They didn’t want to
incriminate themselves, even when we stressed that the amnesty was
in place.”®* This situation echoes challenges in other countries such as
Sierra Leone and Timor-Leste that have simultancously deployed trials
and truth commissions. As various commentators have argued, the threat
of prosecutions in such cases often deters even lower-ranking actors from
appearing before truth commissions.®®

In January 2008, the Goma peace talks between the Congolese
government and 22 rebel groups—but centering on the CNDP—began
to show the more direct influence of the ICC, including flow-on effects
from the concurrent Ugandan peace talks. The ICC had little impact
on the government or rebel parties in Goma but influenced substan-
tially the work of the international mediators. The CNDP pressed hard
for a blanket amnesty that would include charges of genocide, war
crimes, and crimes against humanity, arguing that the 2005 amnesty law
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was too restrictive in this regard.®® Several observers who interviewed
the European Union (EU) and other international mediators in Goma,
however, underline the “invisible presence”®” of the ICC over the nego-
tiations, principally on the legality of amnesties for international crimes.
In particular, the mediators wanted to avoid the heated contestation over
amnesties and international prosecutions that dominated the Ugandan
peace talks.®8

The UN, however, found itself in a more complicated position, having
supported through MONUC the use of blanket amnesties for the Ituri
rebel leaders in 2006, discussed in the previous section, while supporting
the EU opposition to amnesties for international crimes during the Goma
process. Tatiana Carayannis observes that the UN found it an “embar-
rassment” that the final Goma agreement involved a peace deal with
CNDP deputy leader, Bosco Ntaganda.’® At the time of the Goma
talks, a sealed ICC arrest warrant for Ntaganda was in place (issued on
August 22, 20006, it was unsecaled soon after the Goma talks on April
28, 2008).%° Laura Davis argues that rumors of the ICC warrant against
Ntaganda abounded in Goma and reinforced the EU’s and UN’s strin-
gent opposition to amnesties for international crimes. They did not want
to jeopardize possible ICC moves against Ntaganda in the way that they
perceived the Ugandan Amnesty Act to have done in the ICC cases
against the LRA leaders.®!

Throughout 2013, the Kampala peace talks between the Congolese
government and the M23 rebels—precipitated by the M23 capture of
Goma in November 2012—again showed the important influence of the
ICC. Echoing the 2008 Goma talks between the Congolese government
and the M23’s predecessor organization, the CNDP, the rebel leaders
pressed hard for a blanket amnesty that would cover international crimes
as well as a favorable reintegration into the Congolese army. The parties
refused to sign a joint agreement and instead issued two separate declara-
tions in Nairobi in December 2013. As a result of the talks, an amnesty
law was passed in January 2014 that covered “insurrectional acts” but not
genocide, war crimes, or crimes against humanity. Only 29 M23 fighters
were granted amnesty under the law, while the Congolese government
deemed 78 M23 members ineligible for reintegration into the Armed
Forces of the Democratic Republic of the Congo (FARDC) and issued
arrest warrants for 19 M23 officials at large in Rwanda and Uganda.%?
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Taken together, these three peace processes—the TRC dialogues in
2005-2006, the Goma talks in 2008 and the Kampala talks in 2013—
highlight the various ways in which the ICC has often discouraged conflict
actors to see dialogue as a means for peace and pushed mediators to
eschew amnesties, even if these represent important incentives to bring
belligerents to the negotiating table. These peace negotiations also under-
score the variability of the UN, the Congolese government, and other
important actors on whether prosecutions, as opposed to dialogue or the
offer of amnesties, represent the most effective responses to mass crimes.

CONCLUSION

Viewed side by side, the Ugandan and DRC cases highlight the crucial
but diverse ways in which the ICC impinges on national amnesties and
peace processes. Throughout peace negotiations in the two countries,
the ICC was one—but never the decisive—Dbarrier to peace, often exacer-
bating more fundamental challenges. That the Ugandan and Congolese
governments, the UN and other international bodies that ostensibly
support the ICC so regularly advocate the use of amnesties—when
confronted with the need to facilitate peace talks, DDR, SSR, and truth
commissions—shows the continued utility of amnesty as a means to
resolve mass conflict. While the ICC has rendered the Rome Statute
an unavoidable touchstone in debates over amnesty and the conduct of
peace talks today, these actors are reluctant to jettison amnesty entirely
and to fully embrace international prosecutions. Meanwhile, the Court’s
attempts to influence peace negotiations and strident opposition to
amnesties—seen most vividly during the Juba talks—risk alienating actors
who are directly embroiled in attempts to mitigate conflict and do not
have the luxury of ignoring context and consequences.

Key RECOMMENDATIONS

International policymakers and practitioners should respond in several
ways to these problems produced by the ICC.

1. Reassess and veovient prohibitions against amnesties. The routinely
stated prohibition against amnesties for high-level atrocity perpe-
trators—and the prosecutions-at-all-costs approach this entails—
reflects neither international law, as it currently holds, nor the
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practice of the UN and many domestic governments in Africa. There
should be more explicit recognition that many of the processes
favored by the UN and other international actors to resolve mass
conflict, including DDR and SSR, depend on offering amnesties to
combatants in exchange for their cooperation. As highlighted above,
the stance by the ICC and many of its supporters that amnesties
are permissible for low-level perpetrators but must be prohibited for
high-ranking perpetrators belies the empirical reality that the latter
also disincentivizes many low-level actors from accepting amnesties
and participating in processes such as DDR and SSR. Interna-
tional actors must therefore refrain from anti-amnesty rhetoric and
advocate instead flexibility and context-specific responses to mass
crimes. This may, under certain circumstances, include prosecu-
tions but should equally allow principled discussion over the use
of conditional amnesties and other lenient forms of accountability
that promote peacebuilding. One key effect of the ICC’s interven-
tion in African conflict zones over the last 15 years has been the
narrowing of potential remedies available to African actors in seeking
the sustainable resolution of mass conflicts. This has denied peace
negotiators and other conflict mitigators the flexibility necessary to
incentivize belligerents to lay down their arms and to formulate
responses that address the complex causes of violence in the long
term.

. Reinforce the vole of local actors. As part of this reorientation,
international actors must also reinforce the role of local actors—
domestic policymakers, civil society, and affected communities—in
determining the most context-appropriate and effective means to
accountability and peace. Many domestic mediators during peace
talks in Uganda and the DRC expressed a sense of powerlessness
in the face of external insistence on ICC prosecutions. The experi-
ences of Uganda, the DRC, and other African states highlight the
overly controlling nature of international intervention—including
the over-reach of the ICC into delicate domestic peace processes—
and the need for much greater dedication to domestic ownership.
The precise contribution of the ICC to peacebuilding efforts across
Africa has been often stated but rarely proven. What is much clearer
is the ICC’s track record of interfering directly in key processes
of conflict mitigation—namely amnesties, peace talks, DDR, SSR,
and truth commissions—with the net result that, over the last
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17 years, the Court has made peace across Africa much tougher
to achieve. The task for the ICC and international actors now is
to tailor the Court’s work more directly to the pursuit of peace,
while minimizing its capacity to undermine other vital peacebuilding
efforts.
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