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CHAPTER 8

Fostering the Autonomy of Legal Reasoning 
Through Legal Realism

Felipe Figueroa Zimmermann

Abstract This chapter explains why the dominant pattern of disciplinary 
interaction between law and economics has fostered a general trend of 
reducing legal reasoning to economic reasoning. After describing the pat-
tern of interaction between both disciplines through the example of prop-
erty rights (Sect. 8.2) and linking it to the debate on reductionism in 
philosophy of science (Sect. 8.3), the chapter proposes a strategy for sal-
vaging the autonomy of legal reasoning by increasing reflexivity through a 
version of legal realism inspired by the work of Otto Neurath (Sect. 8.4).
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8.1  IntroductIon

The pattern of disciplinary interaction between law and economics is such 
that, as a response to the “expansive” and “reductionist” program of 
economists, legal theorists are forced to flesh out the normative consider-
ations expressed in the systematic features that guide legal reasoning in the 
different branches of law. This trend is unstable, due to the defensive char-
acter of the legal theorists’ argumentative strategy. Legal theorists’ only 
answer to the advances of the economists is to try to refute them by pro-
posing features of law and legal reasoning that cannot be reduced to eco-
nomic terms. In this sense, the debate regarding disciplinary boundaries is 
closely related to a long-standing dispute in philosophy of science between 
reductionists and anti-reductionists. The reductionist argument is that 
theories of one discipline can be replaced, without losing any relevant 
knowledge, by the theories of another discipline. Conversely, anti- 
reductionists denounce that valuable insights are sacrificed in the process.

Alas, it is always possible to assert the insufficiency of legal scholars’ 
anti-reductionist strategy by showing that the allegedly irreducible fea-
tures are, after all, reducible to economic terms, or, alternatively, are irrel-
evant or pathologic. Whatever answer the economists choose, their claim 
to epistemic authority over legal phenomena can continue to increase as 
each attempt at carving out a safe space for autonomous legal reasoning is 
overcome. As this trend continues, it permeates the institutional organiza-
tion of disciplines and eventually legal institutions.

The question for those interested in salvaging the autonomy of legal 
reasoning is how to alter this structural pattern of disciplinary interaction. 
This requires sustainable balance of epistemic authority between legal the-
ory and economics that would have the benefit of increasing reflexivity in 
both disciplines. This chapter proposes a strategy for attaining this goal: 
rehabilitating legal realism. The aim should be to undermine economics’ 
claims to superior accuracy regarding predictions and causal explanation. 
This requires legal theory to go beyond conceptual analysis, which would 
only mark the beginning of the enquiry rather than its end. In this sense, 
a rebalancing of epistemic authority between law and economics entails a 
rehabilitation of legal realism.
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8.2  the Bundle theory of rIghts 
and the InteractIon of law and economIcs

The economic analysis of law purports to show the expected effects of 
legal arrangements. The underlying idea is that economists’ predictions 
can be empirically tested by anyone. Thus, their epistemic authority (alleg-
edly) relies on the accuracy of the predictions, instead of the dominance of 
arcane technical language or ethical principles (as would be the case with 
legal scholars, lawyers and judges).

The approach’s appeal is that the disciplines would compete for provid-
ing the best explanations for any given set of phenomena. This view sees 
disciplinary boundaries as monopoly-generating obstacles to knowledge: 
they are the result of what Bentham called the “sinister interests of Judge 
& Co” (Atria 2016, pp. 63–65), what is now called rent-seeking behavior 
by self-appointed and self-reproducing elites (Leeson 2019).

To regard current disciplinary boundaries as the “proper” domain of 
each discipline entails a positive judgment about the efficacy of the cur-
rent organization of scientific disciplines. To put it bluntly, it involves a 
conservative attitude towards the status quo. Thus, regarding disciplinary 
boundaries as defining the proper domain of each discipline places the 
burden of proof on those who would have the current disciplinary bound-
aries altered or eliminated.1 The opposite assessment is behind efforts to 
justify the erosion of disciplinary boundaries: the failure to do so entails a 
wasted opportunity. They are obstacles to knowledge and a necessary evil 
at best.

Thus, the case for an economic analysis of legal phenomena can be 
justified by the epistemic gains to be obtained by eroding disciplinary 
boundaries, so that no single approach should have a monopoly over a 
field. Contrariwise, the opposition to this approach can be justified by 
arguing that there are epistemic gains to be obtained by keeping disciplin-
ary boundaries in place.

In the case of law and economics, one of the prime sites of interaction 
(and conflict) is property rights theory, where the disciplinary boundaries 
are thinner and the economists have made the most substantive contribu-
tions to legal theory. Thus, property rights theory provides an excellent 

1 It could be argued that this attitude is prevalent among philosophers of science: in their 
zeal to explain why science has been successful, they easily slip into assuming it has been as 
successful as it can be.
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vantage point to investigate the pattern of disciplinary interaction of law 
and economics.

In this section, it will be argued that the theoretical assumptions built 
into the bundle theory of rights generate a strong theoretical bias toward 
using economics to study legal phenomena.2 Consequently, its widespread 
adoption has entailed an encroachment of economics within domains that 
have been traditionally considered within the competence of jurispru-
dence. As a result, the autonomy of legal reasoning has been questioned. 
Legal theorists who oppose this trend argue—as their anti-reductionist 
counterparts in philosophy of science—that this has an epistemic cost: 
some normative considerations that are embedded in legal categories can-
not be accounted for by economics. As the dominance of economics over 
law increases, these normative features are kept out of sight, until eventu-
ally they are no longer recognized as features of legal institutions.

As a result of Coase’s overwhelming influence, the bundle theory of 
rights became a key element of the conceptual framework of contempo-
rary mainstream law and economics (Merrill and Smith 2001). The bun-
dle theory of rights has fostered a view stating that to any valuable attribute 
of an asset corresponds a use-right. Each of these use-rights can be held as 
property by an agent. Thus, they can also be traded through contracts. 
Furthermore, since all allocations of use-rights have economic effects (i.e. 
they entail distributional effects in wealth) (Commons 1924), there are no 
conceptual boundaries outside of which the framework of economics can-
not be applied.

In sum, for legal scholars and economists using the bundle theory of 
rights, “property consists of nothing more than the authoritative list of 
permitted uses of a resource—posted, as it were, by the State for each 
object of scarcity” (Merrill and Smith 2001, p. 366). They assume as a 
theoretical framework a formalized market in which agents trade through 
the price system. Since all allocations of legal entitlements have economic 
effects, all of them are susceptible to economic analysis. This also means 
that every entitlement is in principle susceptible to being the object of a 
market transaction. Under this view, nothing remains outside the scope of 
economic expertise.

Another way in which the bundle theory of rights generates a bias 
toward the use of economics is that the content of a Hohfeldian claim- 
right is indeterminate without a conception of what counts as an 

2 Smith (2019) reaches the same conclusion via a different, but related, argument.
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interference. What counts as an interference with an action cannot be dis-
covered only by describing the action protected by the claim-right. This is 
because what counts as an interference depends on how interference is 
defined and not on the definition of the action which is the subject of that 
interference. The definition of an action leaves undetermined which of the 
alternative definitions of what counts as an interference should determine 
the content of the duty correlative to a claim right. Thus, a criterion for 
choosing such a notion is necessary for the bundle theory of rights to be 
operative. Such a criterion is provided by the notion of externality, that is, 
any event produced by an agent that alters another agent’s cost structure 
in performing an action (Buchanan and Stubblebine 1962). In turn, the 
idea that externalities should be incorporated in the cost structure of those 
who generate them constitutes the benchmark under which the determi-
nation of Hohfeldian claim-rights can be evaluated: if rights are deter-
mined in this way and transaction costs are reduced, the resulting allocation 
of rights will approach efficiency (Mathis and Shannon 2009, chapter 4).

To sum up, the bundle theory of rights generates a bias toward the use 
of economics to explain legal institutions in at least two senses: first, all 
legal phenomena can be analyzed by using economics, since the allocation 
of legal entitlements always has economic consequences and all legal enti-
tlements can be conceptualized as tradable assets. Second, the bundle 
theory of rights is not complete without a theory of interference, which is 
exactly what the notion of externality provides.

Consequently, as the use of the bundle theory of rights becomes more 
ubiquitous among legal scholars, the expertise of economists becomes 
increasingly necessary for understanding law.

The appeal of the mainstream law and economics view on the bundle 
theory of rights is that, by treating all existing things as usable resources, 
it puts into focus how agents use things to achieve different ends. It also 
privileges a view under which it is the agents’ prerogative to dispose and 
use these things as they see fit. It does this in a straightforward fashion, 
focusing on the costs and benefits their use imposes on agents. It is this 
last feature that, according to its critics, constitutes its main shortcoming: 
this approach ignores (indeed, it must ignore) noninstrumental normative 
considerations that (as they claim) are embedded in legal categories: for 
example, notions such as wrongdoing and duty or the distinction between 
a sanction and a tax (Smith 2011). For economists, such noninstrumental 
normative considerations are at best superficial and unnecessary accoutre-
ments to legal reasoning and at worse irrational distortions. On the 
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contrary, thinking like a lawyer entails understanding legal categories and 
the normative consequences that derive from them. Thus, legal reasoning 
is reasoning through these categories. If one dismisses them, one has 
moved beyond the realm of law (Schauer 2009).

8.3  reductIonIsm and antI-reductIonIsm In law 
and economIcs

As shown in the previous section, the debate regarding what should be the 
relationship between law and economics has been carried out in terms of 
the question regarding the validity of legal categories vis-à-vis economic 
explanation. As was briefly mentioned in the introduction, this debate is 
analogous to a long-standing debate in philosophy of science: between 
reductionism and anti-reductionism. Finding a way out of this debate 
requires reframing it in a way that fleshes out clearly what is at stake in 
each position. This will be done via a distinction from legal philosophy, 
that is the distinction between the internal and the external point of view.

Nowadays, following the work of HLA Hart, contemporary analytical 
anglophone legal theory has tended to stress the importance of what he 
called the internal point of view. Thus, it is generally acknowledged that 
law can only be grasped from the standpoint of the agents involved in legal 
practice.

In the context of a still very much Hart-dominated legal culture, the 
attractiveness of having an external point of view to study legal systems 
(i.e. that the categories of legal reasoning are “reducible” to the concepts 
of another discipline such as economics) must be stated explicitly. One can 
only question the underlying or tacit assumptions that guide legal reason-
ing within a discipline by resorting to the external point of view provided 
by other disciplines. A way to do so is resorting to social sciences. 
Contraposing the empirical findings of the social sciences to the systematic 
reconstructions of legal reasoning prevents legal scholarship from cloaking 
the way in which law works, which results from taking at face value the 
internal point of view.

This set of oppositions (i.e. reductionism/anti-reductionism) correlates 
to opposite attitudes toward disciplinary boundaries: while anti- 
reductionists believe that something is lost by eroding disciplinary bound-
aries, reductionists believe that the conceptual frameworks that constitute 
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disciplinary boundaries are obstacles for attaining knowledge. Likewise, as 
disciplinary boundaries are eroded, the internal point of view becomes less 
relevant for describing legal phenomena.

Furthermore, if one can only reason from within law’s internal concep-
tual framework, its validity can never be questioned, beyond failures in the 
internal coherence of the system or mistakes in logical deduction (Gellner 
1968). In this sense, the appeal of the external point of view is the promise 
of overcoming the categories of legal language, which (according to the 
critics)3 muddle our thinking by diverting our attention from the real- 
world consequences of the allocation of resources to a formalized, techni-
cal language, impervious to what may come by a steadfast allegiance to 
age-old categories, which are at best an accidental historical vestige of past 
times. In other words, “[i]n comparison to traditional legal theory, Law 
and Economics is reductionist. Reductionism educates lawyers by scrap-
ping unnecessary distinctions, which lawyers are prone to make” (Hylton 
2019, p. 6).

These same features have been identified as the reasons why such an 
approach to legal phenomena should be rejected. Just like their anti- 
reductionist counterparts in philosophy of science, those who want to 
defend the autonomy of legal reasoning by stressing the necessity of the 
internal point of view argue that economic explanations disregard the 
noninstrumental normative considerations embedded in legal categories 
by reducing legal phenomena to their economic effects. For this reason, 
they reject economic explanations. They also argue that economic expla-
nations disregard what legal institutions mean to the agents that engage 
with them (Zipursky 2006). The most extreme variety of this argument 
has been put forward by legal formalists (Grey 1999; Pildes 1999; 
F. Schauer 1988; Weinrib 2010). Insofar as legal formalists have made the 
most forceful defense of legal categories, it is worthwhile dwelling a little 
longer in the formalism debate in private law theory.

As noted, the debate between formalist and economic analysis of law in 
private law theory is a debate about the status of conceptual analysis within 
legal theory.

“The debate between the corrective justice theorists and the econo-
mists raises a more purely jurisprudential question about what legal theo-
ries must do to be acceptable. For while economists are boasting about 
their ability to explain away the plaintiff-driven nature of tort law in a 

3 See Gómez Pomar (2020).
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reductive manner, corrective justice theorists are stating that a theory 
that merely explains away structural features of the law in a reductive 
manner is for that very reason inadequate” (Zipursky 2000, p. 458) [ital-
ics in the original].

As Zipursky lucidly notes, what for economists entails a relevant theo-
retical goal, for formalist legal theorists is the approach’s main shortcom-
ing. Formalists argue that economic analysis cannot accommodate the 
kind of reasoning that characterizes private law adjudication or its struc-
tural and procedural features (i.e. its bilateral structure of litigation) 
(Weinrib 2012). Likewise, with regards to the concept of rights, it has 
been argued that the bundle theory of rights (which underlies Neoclassical 
Law and Economics) cannot address the in rem character of property 
rights, that is the fact that one holds them against all other agents. Thus, 
it distorts central aspects of ownership, as it exists in Western legal systems 
(Penner 1995, 1997). The epitome of such a reductive perspective is 
Calabresi and Melamed’s (1972) work on the economic analysis of prop-
erty and liability rules in terms of entitlements. Critics argue that such an 
approach conflates the categories of property, contract and tort (Merrill 
and Smith 2001, pp. 379–383), and thus cannot account for the different 
normative values embedded in each of these institutions.

The economists’ obvious response is to note that these normative val-
ues are not doing any work in legal reasoning, that is, they are of no help 
when trying to describe the content or predict the outcome of legal deci-
sions. Consequently, if the formalists’ anti-reductionist argument is to 
work, those additional normative considerations, which are supposedly 
irreducible, must be stated expressly, thus allowing the enquiry to con-
tinue. Otherwise, the anti-reductionist argument would boil down to 
assuming what it is supposed to demonstrate. This way, as legal theorists 
flesh out those (supposedly irreducible) features, economists can try to 
offer an account of them. For example, regarding the objection that eco-
nomic analysis of law cannot accommodate the bilateral structure of pri-
vate law adjudication, Kornhauser (2017) notes that even if efficiency-based 
accounts of private law don’t consider the bilateral structure of private law 
as essential, they can account for its emergency and persistence.

The resulting trend is that, as economists put forward the hypothesis 
that legal reasoning can be reduced to economic reasoning or economic 
explanations, legal theorists can only try to refute the hypothesis by pro-
posing a specific case of irreducibility. Economists can always answer the 
anti-reductionist argument, either on the grounds that (a) the additional 
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normative considerations are intelligible in economic terms (i.e. are reduc-
ible) or (b) they are irrelevant to explain the subject matter, or (c) they are 
pathologic, exceptional or undesirable. In any case, economics’ epistemic 
claim to explain legal phenomena remains untouched. Since the anti-
reductionist strategy is inherently defensive, the best one can expect of it 
is to delay the encroachment of economics, but because of its very nature 
it can never stop it. Insofar as there is truth to the charges of economics’ 
imperialism (Fine 2000, 2002; Lazear 2000; Mäki 2009; Nik- Khah and 
Van Horn 2012), it is a consequence of the strategy that legal theorists 
have taken to respond to the economists’ challenge.

A positive aspect of this is that as the debate between anti-reductionist 
legal theorists and reductionist economists unfolds, new insights are 
obtained by the fleshing out of the normative considerations that are 
expressed in legal arrangements, while economists continue to apply their 
framework to each of these features. Unfortunately, this trend can only be 
maintained as long as legal theorists can continue their efforts. As econo-
mists manage to explain more aspects of law, the balance between law and 
economics grows increasingly unstable. The reason is simple: as the epis-
temic authority of economics grows, the epistemic authority of law 
dwindles.

Eventually, this change in the rationality aspect of disciplines affects the 
way in which the disciplines are practically organized, in terms of academic 
journals, curriculum reforms, postgraduate courses, research grants and so 
on (Landes and Posner 1993; Duxbury 2001). It is easy to see how these 
developments will eventually affect law at the institutional level: administra-
tive officers, judges and legislators get educated under the new approach and 
the cumulative effect of their professional activity will be to make law resem-
ble more and more the image of law they learned during their training. Most 
importantly, those who see it in their interest to support these developments 
will strive to do so (e.g. Teles 2008). For all the mentioned reasons, the 
character of legal academia matters and it can influence the development of 
legal systems. This is why legal education has been a contested domain from 
which to influence society and affect long-term legal change.

There is another way in which this pattern of disciplinary interaction 
reinforces the application of economics to the study of law. Mainstream 
economics tends to affirm the contingency of legal arrangements and the 
lack of any immanent rationality of law, while simultaneously portraying 
law as the result of a slow, piecemeal adaptation of the legal system to 
economic circumstances: a process of law working itself efficient. In this, 

8 FOSTERING THE AUTONOMY OF LEGAL REASONING THROUGH LEGAL… 



130

mainstream economists agree with legal formalists insofar as the latter 
believe that legal categories are the result of a process of piecemeal evolu-
tion (Stein 2009). In this sense, mainstream Law and Economics supports 
the conservative bias of legal formalism by arguing that the goal of eco-
nomics is to describe legal systems and not to prescribe how they ought to 
be (this strategy is captured by the distinction between positive and nor-
mative economics). The result is that legal arrangements have no imma-
nent rationality, while at the same time any attempted reform would entail 
an illegitimate encroachment of real-world considerations into law, thus 
menacing the autonomy of legal rationality which purports to preserve the 
integrity of legal categories, which are the result of a slow process of evolu-
tion (see, for example, Hayek 1958).

For these reasons, the anti-reductionist strategy must be abandoned. 
Salvaging the autonomy of legal reasoning requires a balance of epistemic 
authority between legal theory and economics. This, in turn, requires 
increasing reflexivity in both disciplines. By reflexivity we mean here the 
activity of making explicit and questioning the underlying assumptions 
that guide reasoning within each discipline.

As defenders of economic analysis of law argue, it is the capacity of this 
approach to issue testable predictions that fosters the discipline’s epistemic 
authority (Calabresi 2016). Here lies the key for the strategy that legal 
theorists should follow: they should move from the defensive anti- 
reductionist strategy to an offensive debunking strategy. Instead of just 
identifying (allegedly) irreducible features of law, which end up defining 
economics’ expansionist agenda, legal theory should focus on undermin-
ing economics’ claims to superior accuracy regarding predictions and 
causal explanation. This, of course, entails providing alternative methods 
for these tasks. In this sense, legal theory should go beyond conceptual 
analysis. Conceptual analysis, in this approach, would be necessary insofar 
as it helps to issue better predictions and explanations: it would be the 
beginning of the enquiry, not its end.

The predictions and explanations that current economic theory show-
cases constitute the minimum benchmark that legal theories should strive 
to attain.4 Insofar as legal theory can adopt economics’ epistemic goals 

4 It is important to notice that this is not a thesis about how judges should rule legal cases. 
This is a separate issue, which depends, first, on the place that consequentialist reasoning has 
within legal reasoning and, second, on whether economic analysis represents the best model 
of consequentialist reasoning. Neither of these questions is addressed by the argument 
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and not the other way around, the epistemic balance between both disci-
plines can be restored. In this sense, legal theory should uncover econom-
ics’ blind spots and shortcomings. This will require legal theorists to probe 
other disciplines for the theoretical insights that will allow for improved 
empirical results, as well as better explanations. At the same time, social 
scientists who are concerned with issuing accurate predictions must adopt 
an approach that allows them to make sense of the legal categories that 
guide legal reasoning.

All of this requires a rehabilitation of Legal Realism. The general out-
line of such a project, based on Otto Neurath’s non-foundationalist and 
non-reductive version of logical empiricism (Reisch 1994), is offered in 
the following section.

8.4  fosterIng the autonomy of legal reasonIng 
through legal realIsm

As Jeremy Waldron (2000) has noted, legal realism bears the signs of logi-
cal empiricism’s influence. This is no coincidence, since the anti- 
metaphysical stance of logical empiricism was common to both 
Scandinavian and American strands of legal realism, despite the other dif-
ferences one might find between the two varieties (Alexander 2002; 
Bjarup 2005; Pihlajamäki 2004; Spaak 2017). For both varieties of real-
ism, the integration between philosophy and social sciences was geared 
toward radical reformist impulses and a commitment with deepening 
democratic control of the legal institutions underlying the economic sys-
tem. This goal was also shared by the left wing of the Vienna Circle 
(Sigmund 2017).

For Otto Neurath, one of the most interesting and prolific members of 
the Vienna Circle (Cat 2018), the integration of different disciplines was 
the ultimate aspiration of science. This required all the disciplines to 
develop their respective conceptual frameworks in such a way that the 
statements in one discipline could be connected and combined to the 
statements made in the others so that increasingly more accurate predic-
tions could be made. Neurath’s point was that each discipline was geared 
toward the production of theories, which in turn were developed to 
increase the predictive power of the disciplines. He reasoned that the fact 

offered here. On consequence-based arguments in the context of legally bounded decision-
making, see Cserne (2020).
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that each discipline had developed different conceptual schemes hindered 
the integration of their results. Thus, even scholars within the same branch 
of science can be talking about the same phenomenon and it would not be 
clear whether they agree or not on its explanation (Neurath 1983b, 
pp. 172–173).

At the same time, issuing predictions about real-world phenomena 
requires the integration of knowledge of different branches of science. No 
real-life event is dependent exclusively on the laws of one definite disci-
pline. Thus, predicting phenomena requires connecting or integrating the 
statements from different disciplines with each other (Neurath 
1983a, p. 59).

At the same time, he argued that the different branches of science can 
be connected in multiple ways, with different goals in mind. Thus, the 
model for the totality of knowledge is a succession of overlapping “ency-
clopedias” or frameworks for the integration of scientific disciplines. This 
goal of organizing science was carried out in practice by Neurath within 
his project for an “Encyclopedia of Unified Science”, inspired by the 
Encyclopédie of Diderot and D’Alembert. But unlike its predecessor, 
Neurath’s “Encyclopedia of Unified Science” was assumed to be a provi-
sional and historically bounded project, each iteration striving for more 
precision and systematization of all the available knowledge.

In this sense, Neurath was skeptical about disciplinary boundaries while 
at the same time renouncing to the idea that all the different disciplines 
could be reduced to a foundational metascience.

Likewise, for the rehabilitated version of legal realism proposed here, 
the sense of disciplinary unity behind this strategy for the division of intel-
lectual labor is integration, as opposed to reduction (Fuller 2013). The 
point is not to reduce legal language to the language of economics; rather, 
the goal is to organize both disciplines to achieve the best possible picture 
of reality.

A good example of how such an approach could work can be taken 
from the recent scholarship regarding the fair use doctrine in copyright 
law. Professor Wendy Gordon proposed in a very influential article5 that 
fair use should be available when the defendant can prove that high trans-
action costs preclude licensing and that the use serves an identifiable pub-
lic benefit. The goal of Gordon’s article was to illustrate how the courts 

5 The article was cited twice by the US Supreme Court in two major cases restricting fair 
use: Sony v. Universal (1984) and in the majority of Harper & Row v. Nation Enterprises (1985).
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and Congress have employed fair use to permit uncompensated transfers 
that are socially desirable but not capable of effectuation through the mar-
ket. The market approach will provide a guide both to ascertain where the 
public interest might lie in a given case and to identify those occasions on 
which a court may appropriately substitute its evaluation of the public 
interest for its usual refusal to second-guess the copyright owner (Gordon 
1982, p. 1601).

In this sense, Gordon’s article falls squarely within the reductionist pro-
gram that has been commented on so far. In the following years, legal 
commentators questioned the usefulness of this “market-centered” 
approach to fair use, precisely on the grounds that it was not able to 
account for the considerations the courts actually used in adjudicating fair 
use cases—in particular, whether that use was transformative or not 
(Netanel 2011, pp.  734–736). This entailed that the transaction cost 
approach to fair use had to be complemented or corrected to better 
describe the judicial practice regarding the fair use doctrine. This task 
required making explicit normative considerations that were tacitly guid-
ing legal reasoning. Of course, nothing guarantees that these seemingly 
extra-economic normative considerations cannot be reduced to the lan-
guage of economics, but that requires crafting an economic model that 
can issue better predictions than the picture of law which includes noneco-
nomic normative considerations.

Thus, the version of legal realism proposed here does not regard legal 
theory as merely a chapter of the social sciences, but grounds the former’s 
autonomy in the fact that its conceptual scheme cannot be fully eliminated 
and, furthermore, it is necessary for accurate prediction.6 Thus, by focus-
ing on how legal science strives to make explicit tacit background assump-
tions underlying explicit law and issuing the best possible predictions 
regarding the working of law, this version of legal realism is concerned 
with how to integrate different “nodes” of the network of human knowl-
edge. Inspired by Neurath’s project, the possible interactions between the 
different disciplines which aim at explaining law can only advance insofar 
as their concepts can be translated across them, or a mutual language is 
developed by their respective practitioners.

6 Of course, legal scholarship is not only about issuing better predictions; it also includes 
conceptual analysis, critique, justification, systematization, explanation and so forth. The 
point is rather that issuing better predictions is essential for law to keep its autonomy vis-à-vis 
the social sciences.
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The goal is to achieve a language that is intelligible to practitioners of 
all the relevant disciplines and the normative aspiration is to acquire ever- 
increasing intelligibility across disciplines. Just like humanity, the task pro-
posed here is strictly endless and ever-changing.

references

Alexander, Gregory S. 2002. Comparing the Two Legal Realisms: American and 
Scandinavian. The American Journal of Comparative Law 50 (1): 131–174. 
https://doi.org/10.2307/840832.

Atria, Fernando. 2016. La forma del derecho. Madrid: Marcial Pons.
Bjarup, Jes. 2005. The Philosophy of Scandinavian Legal Realism. Ratio Juris 18 

(1): 1–15. https://doi.org/10.1111/j.1467-9337.2005.00282.x.
Buchanan, James M., and Wm. Craig Stubblebine. 1962. Externality. Economica 

29 (116): 371–384. https://doi.org/10.2307/2551386.
Calabresi, Guido. 2016. The Future of Law and Economics: Essays in Reform and 

Recollection. New Haven and London: Yale University Press.
Calabresi, Guido, and A. Douglas Melamed. 1972. Property Rules, Liability Rules, 

and Inalienability: One View of the Cathedral. Harvard Law Review 85 (6): 
1089–1128. https://doi.org/10.2307/1340059.

Cat, Jordi. 2018. Otto Neurath. In The Stanford Encyclopedia of Philosophy, ed. 
Edward N.  Zalta, Summer 2018. Metaphysics Research Lab, Stanford 
University. https://plato.stanford.edu/archives/sum2018/entries/neurath/

Commons, John R. 1924. Legal Foundations of Capitalism. New  York: The 
Macmillan Company.

Cserne, Péter. 2020. Economic Approaches to Legal Reasoning: An Overview. In 
Economics in Legal Reasoning, ed. Péter Cserne and Fabrizio Esposito, 25–41. 
London: Palgrave Macmillan.

Duxbury, Neil. 2001. Jurists and Judges: An Essay on Influence. Oxford and 
Portland, OR: Hart.

Fine, Ben. 2000. Economics Imperialism and Intellectual Progress: The Present as 
History of Economic Thought? History of Economics Review 32 (1): 10–35. 
https://doi.org/10.1080/10370196.2000.11733338.

———. 2002. Economic Imperialism: A View from the Periphery. Review of 
Radical Political Economics 34: 187–201.

Fuller, Steve. 2013. Deviant Interdisciplinarity as Philosophical Practice: 
Prolegomena to Deep Intellectual History. Synthese 190 (11): 1899–1916.

Gellner, Ernest. 1968. The New Idealism—Cause and Meaning in the Social 
Sciences. In Studies in Logic and the Foundations of Mathematics, vol. 49, 
377–432. Elsevier. https://doi.org/10.1016/S0049-237X(08)70510-X.

 F. FIGUEROA ZIMMERMANN

https://doi.org/10.2307/840832
https://doi.org/10.1111/j.1467-9337.2005.00282.x
https://doi.org/10.2307/2551386
https://doi.org/10.2307/1340059
https://plato.stanford.edu/archives/sum2018/entries/neurath/
https://doi.org/10.1080/10370196.2000.11733338
https://doi.org/10.1016/S0049-237X(08)70510-X


135

Gómez Pomar, Fernando. 2020. Characterizing Economic and Legal Approaches 
to the Regulation of Market Interactions. In Economics in Legal Reasoning, ed. 
Péter Cserne and Fabrizio Esposito, 63–79. London: Palgrave Macmillan.

Gordon, Wendy J. 1982. Fair Use as Market Failure: A Structural and Economic 
Analysis of the ‘Betamax’ Case and Its Predecessors. Columbia Law Review 82 
(8): 1600–1657. https://doi.org/10.2307/1122296.

Grey, Thomas C. 1999. The New Formalism. Stanford Public Law and Legal 
Theory Working Paper Series. http://papers.ssrn.com/paper.taf?abstract_ 
id=200732

Hayek, F.A. 1958. Freedom, Reason, and Tradition. Ethics 68 (4): 229–245.
Hylton, Keith. 2019. Law and Economics Versus Economic Analysis of Law. 

European Journal of Law and Economics 48: 77–88.  https://doi.org/ 
10.1007/s10657-018-9580-0.

Kornhauser, Lewis. 2017. The Economic Analysis of Law. In The Stanford 
Encyclopedia of Philosophy, ed. Edward N. Zalta, Fall 2017. Stanford University. 
https://plato.stanford.edu/archives/fall2017/entries/legal-econanalysis/

Landes, William M., and Richard A. Posner. 1993. The Influence of Economics on 
Law: A Quantitative Study. The Journal of Law and Economics 36 (1, Part 
2): 385–424.

Lazear, Edward P. 2000. Economic Imperialism. The Quarterly Journal of 
Economics 115 (1): 99–146. https://doi.org/10.1162/003355300554683.

Leeson, Peter T. 2019. Do We Need Behavioral Economics to Explain Law? 
European Journal of Law and Economics 48 (1): 29–42.  https://doi.
org/10.1007/s10657-017-9573-4.

Mäki, Uskali. 2009. Economics Imperialism: Concept and Constraints. Philosophy 
of the Social Sciences 39 (3): 351–380. https://doi.org/10.1177/ 
0048393108319023.

Mathis, Klaus, and Deborah Shannon. 2009. Efficiency Instead of Justice? Law and 
Philosophy Library, vol. 84. Dordrecht: Springer Netherlands. https://doi.
org/10.1007/978-1-4020-9798-0.

Merrill, Thomas W., and Henry E. Smith. 2001. What Happened to Property in 
Law and Economics? The Yale Law Journal 111 (2): 357–398. https://doi.
org/10.2307/797592.

Netanel, Neil. 2011. Making Sense of Fair Use. Lewis & Clark Law Review 15 
(3): 715–772.

Neurath, Otto. 1983a. Sociology in the Framework of Physicalism. In Philosophical 
Papers, 1913–1946, ed. R. S. Cohen, Marie Neurath, and Carolyn R. Fawcett, 
58–90. Vienna Circle Collection, vol. 16. Dordrecht, Holland and Boston, 
Hingham, MA: D. Riedel Pub. Co.

———. 1983b. Unified Science and Its Encyclopedia. In Philosophical Papers, 
1913–1946, ed. R. S. Cohen, Marie Neurath, and Carolyn R. Fawcett, 172–182. 

8 FOSTERING THE AUTONOMY OF LEGAL REASONING THROUGH LEGAL… 

https://doi.org/10.2307/1122296
http://papers.ssrn.com/paper.taf?abstract_id=200732
http://papers.ssrn.com/paper.taf?abstract_id=200732
https://doi.org/10.1007/s10657-018-9580-0
https://doi.org/10.1007/s10657-018-9580-0
https://plato.stanford.edu/archives/fall2017/entries/legal-econanalysis/
https://doi.org/10.1162/003355300554683
https://doi.org/10.1007/s10657-017-9573-4
https://doi.org/10.1007/s10657-017-9573-4
https://doi.org/10.1177/0048393108319023
https://doi.org/10.1177/0048393108319023
https://doi.org/10.1007/978-1-4020-9798-0
https://doi.org/10.1007/978-1-4020-9798-0
https://doi.org/10.2307/797592
https://doi.org/10.2307/797592


136

Vienna Circle Collection, vol. 16. Dordrecht, Holland and Boston, Hingham, 
MA: D. Riedel Pub. Co.

Nik-Khah, Edward, and Robert Van Horn. 2012. Inland Empire: Economics 
Imperialism as an Imperative of Chicago Neoliberalism. Journal of 
Economic Methodology 19 (3): 259–282. https://doi.org/10.108
0/1350178X.2012.714147.

Penner, James E. 1995. The Bundle of Rights Picture of Property. UCLA Law 
Review 43 (3): 711–820.

———. 1997. The Idea of Property in Law. Oxford, UK: Clarendon Press and 
Oxford University Press.

Pihlajamäki, Heikki. 2004. Against Metaphysics in Law: The Historical Background 
of American and Scandinavian Legal Realism Compared. The American Journal 
of Comparative Law 52 (2): 469–487. https://doi.org/10.2307/4144458.

Pildes, Richard H. 1999. Forms of Formalism. The University of Chicago Law 
Review 66 (3): 607–621. https://doi.org/10.2307/1600419.

Reisch, George A. 1994. Planning Science: Otto Neurath and the International 
Encyclopedia of Unified Science. The British Journal for the History of Science 
27 (2): 153–175. https://doi.org/10.1017/S0007087400031873.

Schauer, Frederick. 1988. Formalism. The Yale Law Journal 97 (4): 509–548.
Schauer, Frederick F. 2009. Thinking like a Lawyer: A New Introduction to Legal 

Reasoning. Cambridge, MA: Harvard University Press.
Sigmund, Karl. 2017. Exact Thinking in Demented Times: The Vienna Circle and 

the Epic Quest for the Foundations of Science. New York: Basic Books.
Smith, Henry E. 2019. Complexity and the Cathedral: Making Law and Economics 

More Calabresian. European Journal of Law and Economics 48 (1): 
43–63. https://doi.org/10.1007/s10657-018-9591-x.

Smith, Steven A. 2011. The Normativity of Private Law. Oxford Journal of Legal 
Studies 31 (2): 215–242. https://doi.org/10.1093/ojls/gqr002.

Spaak, Torben. 2017. Realism about the Nature of Law. Ratio Juris 30 (1): 
75–104. https://doi.org/10.1111/raju.12073.

Stein, Peter. 2009. Legal Evolution. Cambridge: Cambridge University Press.
Teles, Steven Michael. 2008. The Rise of the Conservative Legal Movement: The 

Battle for Control of the Law. Princeton Studies in American Politics: Historical, 
International, and Comparative Perspectives. Princeton, NJ: Princeton 
University Press.

Waldron, Jeremy. 2000. ‘Transcendental Nonsense’ and System in the Law. 
Columbia Law Review 100 (1): 16–53. https://doi.org/10.2307/1123555.

Weinrib, Ernest J. 2010. Legal Formalism. In A Companion to Philosophy of Law 
and Legal Theory, ed. Dennis M.  Patterson, 2nd ed., 327–339. Blackwell 

 F. FIGUEROA ZIMMERMANN

https://doi.org/10.1080/1350178X.2012.714147
https://doi.org/10.1080/1350178X.2012.714147
https://doi.org/10.2307/4144458
https://doi.org/10.2307/1600419
https://doi.org/10.1017/S0007087400031873
https://doi.org/10.1007/s10657-018-9591-x
https://doi.org/10.1093/ojls/gqr002
https://doi.org/10.1111/raju.12073
https://doi.org/10.2307/1123555


137

Companions to Philosophy 8. Chichester, West Sussex and Malden, MA: 
Wiley-Blackwell.

———. 2012. The Idea of Private Law. Rev. ed. Oxford: Oxford University Press.
Zipursky, Benjamin C. 2000. Pragmatic Conceptualism. Legal Theory 6 (4): 

457–485. https://doi.org/10.1017/S1352325200064053.
———. 2006. Legal Obligations and the Internal Aspect of Rules. Fordham Law 

Review 75 (3): 1229–1254.

8 FOSTERING THE AUTONOMY OF LEGAL REASONING THROUGH LEGAL… 

https://doi.org/10.1017/S1352325200064053

	Chapter 8: Fostering the Autonomy of Legal Reasoning Through Legal Realism
	8.1 Introduction
	8.2 The Bundle Theory of Rights and the Interaction of Law and Economics
	8.3 Reductionism and Anti-reductionism in Law and Economics
	8.4 Fostering the Autonomy of Legal Reasoning Through Legal Realism
	References


