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CHAPTER 1

Introduction

Péter Cserne and Fabrizio Esposito

Abstract The Introduction puts the contents of the book into perspec-
tive, summarizes its aims, and gives an overview of the argument. The
relative neglect of the topic of economics in legal, especially judicial, rea-
soning stems from the opposition of two argumentative styles in modern
economics and in ordinary adjudication. Despite their differences, the
commonalities between legal and economic reasoning constitute the step-
ping stone for investigating the role of economics in legal reasoning.

Keywords Law and economics ® Economics of legal reasoning ®
Economics in legal reasoning ® Economic view e Legal view

This book offers a concise yet comprehensive overview of the roles that
economic insights play and could play in legal reasoning. Traditionally,
economists have been first and foremost interested in the economic effects
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of judicial decisions and the legal process. This line of inquiry has gener-
ated a wide-ranging literature, covering research questions, such as
whether the presence of specialized courts affects the frequency of bank-
ruptcy petitions (Detotto et al. 2019); the effect of court fees on the
behavior of prospective litigants (Mora-Sanguinetti and Martinez-Matute
2019); or the role that judicial efficiency plays in reducing endogenous
uncertainty in markets (Ramello et al. 2015). In addition to this literature,
the interpretation of constitutions, statutes, precedents, and contracts has
been the object of economic analysis (see, for example, the selection in
Bix 2018).

But what if judges are not the objects but the agents of economic analy-
sis> While there has been occasional judicial reflection on the role of
“economists on the bench” (Culp 1987; Clark and Kozinski 2019), this is
the first book-length study looking at the role played by economics i
legal reasoning. Such a systematic study has a twofold goal. First, it con-
tributes to the jurisprudential self-consciousness of Law and Economics
scholars, thereby improving the chances of economic arguments having an
impact on important legal decisions. As Richard Craswell argued, econo-
mists should avoid “the jurisprudential naiveté about the ultimate connec-
tion, if any, between the (...) technical economic analysis and the sorts of
argument that might be acceptable to courts” (Craswell 1993, p. 293).

Second, it suggests a step change in how economics contributes to pub-
lic discourse about adjudication. Theoretical and empirical findings on
judicial decision-making bear relevance for (small-scale, marginal) legal
reforms and (large-scale, total) institutional design. Both may be complex
as the difficulties of competent decision-making arise within complex legal
systems, and these systems already use various mechanisms to mitigate
problems of legitimacy and expertise. Therefore, the difficulties of compe-
tent adjudication are partly generated by the very institutional setting of
adjudication.

Hence, to be heard by judicial insiders, economists need to pay closer
attention to the insider perspective of legal practice.

By offering an overview of the relationship between economics and
legal reasoning, this book shows economists that a more thorough study
of legal reasoning is worth the effort. The topic should also be of interest
to the legal community, where both supporters and critics of Law and
Economics will be exposed to a yet-to-be developed area of interaction
between the disciplines, to the effect that the book has the potential of
spurring a wider debate.
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At the outset, it is worth looking at the reasons for the relative neglect
of this topic. We suggest that these are related to two different argumenta-
tive styles. In the Law and Economics literature, the difference has been
usually epitomized as the opposition between ex post legal reasoning and
ex ante economic reasoning (Easterbrook 1984). Indeed, traditionally,
legal, and especially judicial, reasoning has been backward-looking: it is in
preexisting norms that the authority of adjudication is based and reason-
ing is about justifying a decision about facts that happened in the past.
There is a rich tradition and lively academic literature that aims at under-
standing legal reasoning in hermeneutical, logical, or rhetorical terms.
Chapter 2 by Canale and Tuzet offers a clear and concise introduction to
legal reasoning from a legal point of view. Implicit in this literature is the
assumption that legal practice is relatively autonomous and sets its own
conventional (jurisdiction-specific, relatively flexible, and evolving) criteria
for acceptable arguments.

In its modern self-understanding, economics is scientific and objective,
and focuses on investigating the causes and effects of (economic) behav-
ior. To this end, economists have been developing a wide set of techniques
and methods. It is therefore quite natural for the economic analysis of law
to approach legal phenomena relying primarily on those techniques and
methods, thereby formulating propositions about causes and effects of
laws. For economists, the law is not merely a mechanism of peaceful con-
flict resolution: they are primarily interested in legal processes because the
manner in which disputes are resolved in the (shadow of the) legal system
has important effects on the level of transaction costs, on the possibility of
moral hazard and opportunistic behavior, on the incentives to innovate,
and so on; thus, by studying the economic effects of the law, economists
can help improve the functioning of the legal system.

Economists generally focus on the outcome of legal cases or, less fre-
quently, on the motivational determinants and institutional context of
judicial behavior; legal processes and doctrines only matter insofar as they
have an impact on the incentives of agents or the costs of legal processes.
The disregard for legal process and doctrine is related to the underlying
assumptions of economic models focusing on instrumental rationality and
aggregative measures of welfare. It is also motivated by economists’ politi-
cal or moral “realism”, similar to Bentham’s project of demystifying the
law, and in its zeal reminiscent of Bentham’s impatience with common law
and the legal profession (Postema 2019).
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From a jurisprudential perspective, the economic view of law may seem
overly reductive and superficial. Even if the role of economic expertise in
legislation and in specific legal processes is generally acknowledged, eco-
nomics is often perceived as alien to judicial reasoning. This external per-
spective is clearly different from the one legal scholars are used to. Could
economics, then, as an explanatory social science contribute not only to
policy debates but also provide an input to adjudication directly? Indeed,
there is ample room for economic analysis within the parameters of legal
objectives. As Cserne argues in Chap. 3, economics can either provide
arguments within the parameters of legal discourse (economics in legal
reasoning) or retain an external perspective (economics of legal reasoning).

As Chap. 4 by Hubkova demonstrates, judicial reasoning is commonly
confronted with concepts, arguments, and theories that are economic in
character, and judicial activity involves economic considerations more
generally: these stand to benefit from more self-consciousness. Her typol-
ogy of the ways in which economics customarily informs legal reasoning
suggests that the old adage iudex non calculat is not really true. Having
said that, the institutional features of legal decision-making, especially
those relating to the availability of data, resources, and training of judges,
determine the role of economic inputs in legal discourse.

In a subtler way, the normative concerns and institutional constraints of
adjudication come together to form a dominant judicial mindset, which is
reproduced and reinforced by education and professional socialization.
Goémez Pomar discusses these issues in Chap. 5, noting that even in explic-
itly economic areas of the law such as market regulation, the decisions of
the European Court of Justice illustrate how legal reasoning may focus on
a narrow set of considerations and ignore empirical information and
forward-looking considerations suggested by economics, thereby missing
the bigger picture.

In the most general sense, the judicial reluctance to embrace economic
considerations is linked to the competence of courts—to the functional
constraints under which adjudication is exercised. ‘Competence’ is a
multi-faced, technical, institutional, and normative feature of adjudica-
tion. It has at least two aspects: legitimacy and expertise. The first relates
to judicial authority, accountability, and discretion; the second to epis-
temic and institutional features of judicial decision-making. A key issue in
terms of both legitimacy and expertise is “the tension between providing
a satisfactory outcome ex post to the parties in the individual dispute (...)
and issuing a statement of principle to influence ex ante the behavior of
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other individuals and groups” (Ogus 2006, p. 303). To be sure, even the
ex post perspective does not rule out economic inputs. Yet when judges
embrace purposive or teleological reasoning, this can be modeled as at
least incomplete or partial economic reasoning: a rational choice among
means in light of expected consequences.

Two further chapters analyze how economics may enter legal reasoning
through the establishment of facts and the specification of technical norms.
Chapter 6 by Broulik demonstrates that in specific contexts such as the
calculation of lost earnings in personal injury cases or the identification
and measurement of the anticompetitive effects of business conduct, adju-
dication has been relying on sophisticated economic input (“forensic eco-
nomics”) for decades. Indeed, as the case study by Giocoli in Chap. 7
illustrates, the US federal legal system has developed detailed procedural
rules to channel the clash between sophisticated economic and legal exper-
tise in antitrust cases—and this oblique regulation of the market for eco-
nomic expertise through rules of evidence produces perplexing results.
The general message is that economists overlook legal doctrine and rea-
soning at their own risk and peril.

The apparent clash between the argumentative styles of economics and
law may easily result in mutual misrepresentation, misunderstanding, and
mistrust. From the perspective of the classical tradition of rhetoric and
practical reasoning, the contrast between the way modern economics
tends to argue, deductive logic and statistical generalization, and legal
reasoning, which is about the practice of persuasion, is more apparent than
real (McCloskey 1988). Both economics and law are disciplines of system-
atic reflection on practical matters, displaying aspects of the same practical
rationality (Cserne 2019). The last two chapters, however, provide two
novel ways to overcome these disciplinary conflicts.

In Chap. 8, Figueroa-Zimmerman focuses on the relative epistemic
authority of the two disciplines. He identifies a dynamic where reduction-
ist explanations of legal phenomena by economists are countered by legal
scholars pointing out features of legal practice that are irreducible expres-
sions of normative commitments. He suggests overcoming this dynamic
through increased reflexivity and a version of legal realism which can suc-
cessfully restore the epistemic balance of the disciplines.

Last but not least, Chap. 9 by Esposito shows that it is possible to
search for economic concepts in legal rules and doctrine systematically. He
suggests that legal reasoning can be “reverse engineered”, once the argu-
mentative implications of different economic concepts are made explicit
and tested against the content of actual legal reasoning.
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Once one approaches the relationship between economics and legal
reasoning with a curious and charitable mindset, it becomes clear that
despite their differences, economics and legal reasoning interact in many
subtle and unexpected ways. This book offers a fast track to access and
appreciate these interactions. Hopefully, this book will inspire further sys-
tematic, sophisticated thinking about adjudication and its reforms, com-
bining insights from legal scholarship and economics in an intelligent and
effective way.
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CHAPTER 2

What Is Legal Reasoning About:
A Jurisprudential Account

Damiano Canale and Giovanni Tuzet

Abstract Legal reasoning is about the creation, application, and extinc-
tion of legal norms (rules, standards, or principles). Legislators and law-
makers argue about the creation and extinction of norms, or, more
technically, about the enactment and abrogation of norms by the compe-
tent legal authorities. Judges and other officials argue about the applica-
tion of norms, on the basis of the interpretation of the relevant legal texts.

In the judicial context, in particular, participants make arguments about
the relevant facts and the application of law to these facts. Legal arguments
divide into evidentiary and interpretive ones, where the former point at
the reconstruction of what happened and the latter point at the ways in
which legal texts can be interpreted. Both are necessary in the applica-
tion of law.

Keywords Legal reasoning ® Interpretive argument ® Evidentiary
argument ® Fact ® Norm
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2.1 LEGAL REASONING AS CONTEXTUAL

Legal reasoning is about the creation, interpretation, application, and
extinction of legal norms (rules, standards, or principles). Legislators and
lawmakers argue about the creation and extinction of norms, or, more
technically, about the enactment and abrogation of norms by the compe-
tent legal authorities. Judges and other officials mainly argue about the
application of norms, on the basis of the evidence about the relevant facts
and the interpretation of the relevant legal texts.

When the lawmaking process is legislative, participants give and ask for
reasons in the parliamentary debates concerning a bill, and, more gener-
ally, in the political or scholarly debates about it. In these contexts, legal
reasons frequently blend with political, economic, and moral reasons in
favor of or against a bill.

When the process is judicial, reasons are given and asked for by the par-
ties litigating before a judge or court. If this process has a lawmaking
component, legal reasons will concern the merits or demerits of the new
law; if it is basically on the interpretation and application of preexisting
law, legal reasons will be about the correctness of certain ways of interpret-
ing and applying it.

In some jurisdictions judges have lawmaking powers; in others they
must restrain themselves and apply preexisting law, once the relevant texts
have been considered and interpreted. And in most jurisdictions judges
are supposed to justify their decisions. If their task is to correctly interpret
and apply the law, they are supposed to provide the reasons that justify
their decisions in those respects. Such reasons are usually given in written
form, in official documents where judges indicate how they decided and
why. Written judicial opinions articulate the reasons in favor of or against
a certain decision.

Those reasons can be reconstructed as premises of reasoning schemes
or patterns. In judicial contexts litigating parties provide them in the first
place; then judges either accept or reject them insofar as their task is to
assess the correctness of the interpretive and applicative claims of the par-
ties; judges can also advance additional reasons when their decision-
making powers go beyond the claims of the parties. Being advanced in
public, in oral or written form, the reasoning of both parties and judges is
a typical form of argument, properly speaking, that is the public presenta-
tion of reasons in favor of or against a litigated claim, according to logical
schemes or reasoning patterns that are acceptable in the relevant context.
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In the usage we adopt here, argument is wider than reasoning, and
reasoning is a basic notion in that there is no argument without reasoning,
while there is reasoning without argument. Some distinguishing features
of'an argument are that it is performed in public, that it is about a disputed
point or claim, and that it is part of a dialectical exchange, where critical
questions are posed and the claim is unsettled. As one scholar has put it
(Walton 2018, p. 68), in an argument “the conclusion is always the claim
made by one party that is doubted or is open to doubt by the other
party. ... Indeed, that is the whole point of using an argument. If there is
no doubt about a proposition, and everybody accepts it as true, there is no
reason for arguing cither for or against it.”?

Since legal reasoning in legislative contexts is usually characterized by
the presentation of reasons that are not only legal (being also political,
cconomic, or moral),? the most typical forms of legal reasoning occur in
judicial contexts, where claims and arguments usually have a more techni-
cal outlook. This is not to deny that extralegal considerations can play a
significant role in judicial decision-making; on the contrary, this is often
the case. However, from the point of view of legal justification, judicial
decisions must be supported by legal reasons. Economic arguments, for
instance, need to be legally relevant in order to be acceptable: they must
articulate reasons that are legally relevant since a legal norm takes them
into explicit consideration or because they resonate with some principle or
value promoted by the legal system. Welfarist arguments, in particular, can
be relevant to legislative or judicial decision-making only insofar as the
pursuit of welfare is considered a legal reason within the legal system. To
put it differently, one thing is the law as it is (like it or not); another is the
law as it ought to be, or as we wish it to be. (Economists can think of the
parallel distinction between positive and normative economic analysis).

For the reasons mentioned this chapter focuses on legal reasoning as
performed in judicial contexts. In a typical dispute two parties confront
each other before a third one. The litigants advance claims and counter-
claims, and support them with arguments and counterarguments. If the
plaintiff in a civil lawsuit states that she /he was wrongfully harmed by the
defendant, then she/he has to provide reasons and arguments to that

However, there are some uses of “arguing” that refer to solitary meditation and decision-
making. Daniel Defoe represents Robison Crusoe as “arguing with himself” about what to
do with the savages (e.g. Chaps. XII and XIV of Crusoe’s novel).

2See, for example, Wintgens and Oliver-Lalana (2013).
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effect. She /he must prove that she /he was harmed by the defendant and
must explain why the harm was wrongful. Then the defendant can defend
herself/himself by claiming, for instance, that there was no harm at all, or
that the evidence presented to prove it is insufficient, or that the harm was
caused by someone else, or that she/he had an excuse, or that the harm
was not wrongful at all. If the plaintiff contends that she /he had an eco-
nomic loss because of the defendant’s activity, the defendant can try to
show that such loss didn’t occur, or that it is not proven, or that it was due
to someone else’s activity, or that she /he caused it in order to prevent a
greater harm, or that the loss was not wrongful since it was the result of a
fair economic competition.

Once the arguments and counterarguments are on the table, it is the
third party’s task to adjudicate the dispute. It can be an individual judge,
or a court, or a jury. The decision-maker is supposed to evaluate the argu-
ments and counterarguments presented and make a legal decision. Ifit is
found that the plaintiff was wrongfully harmed, a decision must be made
in her/his favor entitling her/him to some remedy like compensation. If
instead the decision-maker finds for the defendant, no remedy will be
given. A jury is not supposed to articulate the reasons why the case is
decided in a given way. But judges and courts are supposed to do so in
most contemporary legal systems. Judicial opinions, or reasoned decisions
typically given in written form, articulate the reasoning whose ultimate
conclusion is the outcome of the case.

Schematically, argumentative practice in judicial contexts encom-
passes evidentiary arguments that reconstruct the relevant facts of a
case; interpretive arguments that extract legal rules, standards, or prin-
ciples from authoritative texts; and integrative arguments that fill in the
gaps in the law. At trial, the litigators support their factual and norma-
tive claims with arguments of these sorts. Evidentiary arguments are
presented to support a certain version of the facts; interpretive argu-
ments support the normative claims that a party advances given the
alleged facts and the relevant authoritative texts or sources; and integra-
tive arguments fill in the normative gaps that a legal system may present.
So, legal reasoning is about these various things, namely the facts, the
interpretation of texts, the filling of gaps, and the application of norms
to the relevant facts.

In the following we explore some varieties of legal reasoning (Sect. 2.2)
and, starting from the traditional model of the judicial syllogism, we present
what we call the “double justification model” of judicial decision-making
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(Sect. 2.3). This means that we will address first some contents of legal rea-
soning and then its structure according to the syllogistic model and the
double justification model.

2.2  THE VARIETIES OF LEGAL REASONING

We won’t discuss here whether legal reasoning can be formalized or rather
remains an informal practice. Artificial intelligence scholars and deontic
logicians provide tools and models for the purpose of formalization. Other
scholars stress the dialectical and rhetorical dimensions of legal reasoning.?
For sure, as mentioned earlier, legal reasoning is publicly performed as an
argumentative effort to persuade some audience or justify a decision.
Parties primarily use it to persuade judges. Judges primarily use it to justify
their decisions. Let us expand on what this is about.

In the first place, in judicial contexts, legal reasoning is about the facts
of a case (see, for example, Twining 1990; Anderson et al. 2005; Haack
2014). Evidence is collected and presented to the fact-finders. But evi-
dence by itself is not sufficient, since parties have to construct arguments
out of it. It is not sufficient, for instance, that a piece of evidence like a
document or a material object be shown to the fact-finders, or that a wit-
ness be brought to the witness stand. One has to articulate what the piece
of evidence is supposed to prove and how it proves it, or why the witness’
testimony is credible, or why it resists the critical questions that are posed
about it, and so on. The arguments used in the process of fact-finding and
evidence-based inference are numerous and have varying degrees of per-
suasive force and justificatory power. Some traditional ones like the argu-
ment from lay testimony and the argument from documentary evidence
are currently losing some of their importance whereas the arguments from
scientific evidence and expert opinion are becoming more and more
prominent. It is possible to provide a deductive model of reasoning on
facts (Comanducci 2000), but evidentiary arguments rather exemplify
nondeductive models of reasoning such as induction (Ferrer 2007),
abduction (Tuzet 2003), and inference to the best explanation (Pardo and
Allen 2008). Why is that? Because evidentiary arguments are constructed
and received under factual uncertainty (Redmayne 2006).

3For a variety of views, see Bongiovanni et al. (2018). Two classics are MacCormick
(1978) and Golding (1980). See also Alchourrén (1996), Sartor (2005), Posner (2008), and
Schauer (2009).
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As an additional aspect, reasoning is performed when evidence is
assessed to determine its probative value. According to “atomistic” mod-
els of evidence assessment, fact-finders have to consider each piece of evi-
dence in its own right, to determine its admissibility and, if admitted, its
probative value. According to “holistic” models, fact-finders need to con-
sider the whole amount of evidence at their disposal, for it is often the case
that single pieces of evidence cannot prove a claim that can be proven
when taken together. Next, once the evidence is assessed, fact-finders need
to consider whether it meets the relevant standard of proof. In Anglo-
American legal systems, the traditional standard in criminal cases is proof
beyond a reasonable doubt; in civil cases, it is the preponderance of evi-
dence, or balance of probabilities. The criminal standard requires an
amount of evidence that only leaves room for unreasonable doubts about
the defendant’s guilt. If the evidence presented and assessed makes it rea-
sonable to believe that the defendant is guilty and makes it unreasonable
to doubt it, then the prosecution is entitled to a verdict in its favor and the
fact-finders are committed to decide against the defendant. Instead, in
civil cases the fact-finders are supposed to decide for the party whose claim
is better supported by the evidence which was presented and assessed. If
the plaintiff claims to have been harmed by the defendant, fact-finders are
supposed to decide for the plaintiff if there is a preponderance of the evi-
dence in favor of the plaintiff’s claim; otherwise they must decide for the
defendant. In the version of the standard that explicitly uses probabilities,
the party whose claim appears to be more probable given the evidence is
entitled to a decision in its favor. Over the last years the literature on this
topic has significantly grown. Suffice it to say that, on the one hand, quali-
tative formulas like “beyond a reasonable doubt” need interpretation and
that, on the other hand, quantitative accounts in probability terms run the
risk of artificial precision. As to the first problem, what do we mean by
“reasonable” doubt? How can we tell reasonable from unreasonable
doubts? With regard to the second problem, for example, how can we
translate the testimony of a witness into probabilities? Using subjective
probabilities is a poor solution in this domain, since parties and fact-finders
are supposed to provide reasons for the assessment of evidence; they are
not supposed to disclose their mere preferences or subjective
probabilities.

In the second place, legal reasoning is about the norms that govern a
case. These norms can be legal rules, standards, or principles. The basic
problem is that decision-makers do not find norms as such. What they
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usually have is a bunch of authoritative texts, materials, and precedents,
and the norms provided by these sources can be unclear or disputed.
According to some authors, in most cases the directives of action provided
by legal sources are clear, and no interpretation is needed (Marmor 2005,
making a distinction between interpretation and understanding). So, at
least in the cases just mentioned, judges are not required to perform a
specific kind of reasoning to identify the rule of the case. They simply
understand what the law says. On the contrary, others claim that legal
sources are always in need of interpretation, given the complexity of legal
systems, the indeterminacy of legal language, and the fact that the content
of legal sources is disputable even when it is clear (see Guastini 2004; as
for the disputability of a legal answer when the law is clear, see Endicott
1996). Even in the easiest cases—so the argument goes—legal practitio-
ners make interpretative choices with regard to the sources to be consid-
ered, their content, and the circumstance that a given interpretation is
suitable to the case. In this view, therefore, norms are not the input but
the output of the interpretive process. The input is constituted by the
provisions, materials, and precedents the process starts with.

As it may be, legal practitioners are supposed to provide arguments that
justify the choice of the norm to be applied to the case. Parties provide
these reasons in the first place; then judges are supposed to evaluate them,
to make decisions on the litigated points, and to justify their decisions.*
What we call first-order arguments about the interpretation and applica-
tion of law are used to support these claims, both by parties and judges.
The contemporary theories of legal interpretation and argumentation
(e.g. Alexy 1978; Tarello 1980; MacCormick and Summers 1991; Guastini
2004; Walton et al. 2018) distinguish several such arguments, notably the
following®:

*In general, judges are not bound by the arguments given by the parties, in the sense that
they are not required by the law to ground their rulings on them. Yet, the arguments pro-
vided by the parties are usually the starting point of judicial reasoning, the materials from
which judges draw up their decisions.

*The lists of arguments differ to some extent. For instance, Walton et al. (2018,
pp. 521-522) distinguish the following: (1) argument from ordinary meaning, (2) argument
from technical meaning, (3) argument from contextual harmonization, (4) argument from
precedent, (5) argument from statutory analogy, (6) argument from a legal concept, (7)
argument from general principles, (8) argument from history, (9) argument from purpose,
(10) argument from substantive reasons, and (11) argument from intention.
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. Literal arguments, or arguments from wording

. A contrario arguments, or arguments from the silence of legislature
. Psychological arguments, or arguments from legislative intention
Teleological arguments, or arguments from purpose

. A simili arguments, or arguments from analogy

. Arguments from precedent

. Systemic arguments, or arguments from systemic coherence

. Arguments from principle

. Arguments from equity

All these arguments extract normative content from authoritative
sources, namely from legal texts that are in need of interpretation and
application to actual cases. And some of the listed arguments, especially
the arguments from analogy, have an integrative function, since they fill in
the gaps in the law. Typically, integrative arguments point at some relevant
similarities or dissimilarities between cases, under the general principle
that similar cases should be treated alike and different cases should be
treated differently. For instance, analogy performs this integrative role by
claiming that the unregulated case is relevantly similar to a regulated one
and therefore should be treated alike.

It is not always easy to distinguish one argument from another, and to
appreciate its role. A significant example of this is the controversial rela-
tionship between psychological and teleological arguments (see Sartor
2002; Westerman 2010). Some legal scholars claim, in particular, that in
EU law the former are less important than the latter, since EU directives
are formulated in terms of goals and objectives to achieve. Some add that
teleological arguments are “objective” while psychological ones are merely
“subjective”. For the very same reason other scholars claim that it is not
important to argue about goals, when these are already stated by legisla-
tive authorities. Pauline Westerman has claimed, in particular, that “goal-
regulation can be understood as a complete reversal of the traditional state
of affairs, in which rules fix and prescribe a certain course of action to be
followed in order to reach a certain goal. ... In goal-regulation that rela-
tionship is reversed. The goals are fixed and the means are left undeter-
mined” (Westerman 2010, p. 216). In her opinion, “most of the
teleological interpretation necessarily turns into historical interpretation,
focusing on the aims and purposes of the various legislators involved. This
limitation affects the kind of arguments that are put forward as justifica-
tion for decisions. Only explicit aims have justificatory power” (Westerman
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2010, p. 222). If so, arguments from purpose convert into arguments from
intention (or “historical” arguments). But one may still claim that the very
point of such legislative efforts is to focus on goals rather than on
intentions.

Arguments from economic consequences are of special interest for law
and economics scholars. The basic idea is to justify (or criticize) a decision
on the basis of its economic consequences, actual or expected. However,
in legal practice such arguments are usually presented under different
headings, as arguments from (economic) purpose or arguments from
(economic) intention (see Cserne 2020). This is not surprising when one
realizes that, to have justificatory power in law, such consequences must
be legally relevant (Esposito and Tuzet 2020)—namely, relevant to a leg-
islative purpose or intent, or relevant to the implementation of a policy or
the promotion of a principle.® Of course, there is more room for economic
considerations in lawmaking activities such as legislation.

One has also to consider the argumentative structures that parties and
judges use to justify their claims. Almost always more than one argument
is used. Then arguments are arranged in convergence- or chain-structures.
In the former some independent arguments lead to the same conclusion.
In the latter the conclusion of one argument is a premise of another. It is
an empirical matter whether parties and judges reason more often accord-
ing to convergence- or chain-structures. For sure, one advantage of a
convergence-structure is that the conclusion may still hold in case one of
the convergent arguments is rejected.

Unfortunately, it is often the case that one argument pulls in one direc-
tion and another in a different one. For instance, arguments from wording
and from purpose frequently conflict in hard cases. Then decision-makers
need second-order arguments which provide preference rules employed to
prefer an argument over another. Such preference rules are based on nor-
mative conceptions of interpretation as value-oriented (Wréblewski 1992,
pp. 61ff). The need for those rules follows from the fact that very fre-
quently the conflicting standpoints are supported by different arguments.
In principle, for any legal argument there is a possible counterargument
(Llewellyn 1950). As a typical controversy, one party advocates a literal
interpretation of a normative text and the other party contends that the

®The notion of relevance is a tricky one. Suffice it here to say that some consequences are
“legally relevant” if they meet some legal desiderata. In this sense, legal relevance is not to be
confused with logical, political, or economic relevance.
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text must be interpreted in a purposive way. If such arguments lead to
opposite conclusions, the decision-maker needs a reason to prefer one
over another.

Interestingly, Richard Posner has claimed that economic considerations
can play a significant role when judges have discretion: courts can be legiti-
mately guided by economic considerations (wealth maximization in
Posner’s own view) “where the Constitution or legislation does not
deprive them of initiative or discretion in the matter” (1985, p. 103). This
counts as using economic arguments as first-order ones when preexisting
law does not rule the matter.” But similarly, judges can use economic argu-
ments as second-order ones when first-order arguments conflict and the
economic considerations can tip the scales in favor of one of the first-order
arguments.

It is sensible to claim that in criminal law textual or literal arguments
should prevail over others because they put more constraints on judicial
interpretation and decision-making and therefore better protect the rights
of criminal defendants. If a legal system has an interpretive dirvective that
dictates the preference for one argument over another, such a directive can
be used as a second-order argument, whereas the arguments in the rank-
ing are first-order ones. Second-order arguments apply the systemic pref-
erence criteria about first-order ones. More precisely, they concern the
precedence of some argument when they require it to be used before oth-
ers; and they concern the prevalence of it when they require that, in case
of conflict between outcomes generated by different arguments, one argu-
ment be given more weight or strength. The precedence relation is usually
accompanied by the idea that the subsequent arguments need not come
into play if the precedent ones are sufficient to settle the issue.

On the one hand, some legal systems provide explicit lists of first-order
arguments (e.g. art. 12 of the preliminary provisions of the 1942 Italian
Civil Code, art. 3 of the 1889 Spanish Civil Code, § 7 of the Austrian
“@General Civil Code” of 1811). On the other hand, it is very hard to find
in positive law explicit indications of second-order arguments. One may
claim that, in criminal law, a strict literal interpretation should in general
prevail over other arguments and considerations. But one can also find

7For more details on Posner’s views, see Cserne (2020). On “discretion” suffice it to say
that judges have discretion when the law does not already regulate a certain issue; then they
are expected to adjudicate it according to prudence as practical wisdom (Hart 2013), or to
principles (Dworkin 1978, 1985), or to other valuable considerations such as economic ones.
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several cases where the latter are found to prevail (see, for example, Canale
and Tuzet 2017). There are tendencies in legal practice that amount to
implicit second-order arguments, and as such those tendencies are suscep-
tible to many exceptions depending on the specific context and stakes.
To give an example, if the law considers as an aggravating circumstance
of an offence the “use of a firearm” during and in relation to a drug-
trafficking crime, does this encompass the exchange of an automatic
weapon for cocaine? In Smith v. U.S. (U.S. Supreme Court, 1993) the
starting argument against the defendant was that “use of a firearm” liter-
ally encompasses any use of a firearm that facilitates the commission of a
drug offence, including the use of'it as an item of barter. Against this argu-
ment the defense pointed out that, in a contextual understanding of lan-
guage, when we refer to the use of an artifact we refer to the standard or
intended use of it (the use the artifact was created for). Therefore, so the
argument went, the relevant “use of a firearm” would be the use of it as a2
weapon and in the case in hand the defendant didn’t use it as such, for he
tried to employ it as a means of payment. Against the defendant it was also
pointed out that the legislative purpose was to minimize the risk that the
presence of drugs and firearms imposes on individuals and society. Drugs
and guns are a dangerous combination and, the argument went, any use
of a firearm during and in relation to a drug-trafficking crime should be
sanctioned in order to minimize that risk. Now, the argumentation theo-
rist can apply to this case the categories mentioned earlier and claim that
the convergent combination of the first literal argument and the argument
from purpose outweighed, in the final decision, the second literal argu-
ment, namely the argument from contextual meaning advanced in favor of
the defendant. The defendant was sentenced to a significant prison term.

2.3 A MobpEeL AND ITS ENHANCEMENT: THE JUDICIAL
SYLLOGISM AND THE DOUBLE JUSTIFICATION MODEL

Analytic theorists typically divide legal arguments into two broad catego-
ries: arguments about facts and arguments about zorms. Arguments about
facts, as already pointed out, aim at justifying (or contesting) the recon-
struction of the relevant facts. Parties typically produce evidence to sup-
port their factual claims, or to contest rival claims. And given that evidence
per se doesn’t yield verdicts, the evidence presented is in need of being
“inferentialized”, that is translated into evidentiary inferences and
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arguments aimed at persuading the fact-finders. Arguments about norms
aim at justifying (or contesting) the identification and application of legal
norms. Parties typically discuss about a legal provision which one of them
at least considers to be relevant and applicable to the case in hand. The
provision is usually in need of interpretation, or of being contextualized to
the system or subsystem it belongs to. The latter operation requires a
reconstruction of the system, of its parts, principles, statutory norms, rel-
evant judicial precedents, and so on.

Once the facts are found and the relevant norms are identified, the
decision-makers need only apply the latter to the former. For some ana-
lytic approaches this kind of application consists, logically speaking, in a
deductive inference. According to the traditional model of the judicial
syllogism, decision-makers are to deduce the outcome of the case from the
facts and the applicable norms. The model was advanced by Cesare
Beccaria in his 1764 masterpiece Dez delitti e delle pene (Chap. IV). It was
meant as a normative model to constrain judicial decision-making in crim-
inal law. It was not presented as a model descriptive of judicial practice. In
fact, Beccaria was quite critical of the criminal justice system of his time.
His main critique concentrated on the arbitrariness of criminal decision-
making in his days. As a remedy to it, he recommended that judges decide
according to a syllogism model, with a general legal norm provided by
legislation as major premise, the relevant fact as minor premise, and the
outcome as a logical deductive conclusion.

To make a very simple illustration (of course actual cases are far more
complex), if legislation establishes that whoever does A shall be pun-
ished with § (major premise), and if Basil did A (minor premise), then
Basil shall be punished with § (conclusion). The argument has a deduc-
tive logical structure: if the premises are true, the conclusion cannot be
false. Or, the conclusion is necessarily correct given the correctness of
the premises. The model preserves legal certainty (or the rule of law), as
well as the principle of equal treatment under the law: if Basil did A and
whoever does A shall be punished with §, not punishing him with §
would be to treat him differently. Deductive application of law permits
to treat like cases alike.

The model can be extended from criminal to civil matters. If legislation
establishes that whoever wrongfully harms another person shall compen-
sate this person (major premise), and Basil wrongfully harmed Theodor
(minor premise), then Basil shall compensate Theodor (conclusion).
Again, the argument has a deductive logical structure in that the
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conclusion cannot be false if the premises are true. And again, it preserves
legal certainty and equality. Both logical and legal principles support
the model.

But judges need reasons to assume the premises of the syllogism. They
do not find the premises as one finds mushrooms under the trees. The
premises must be determined out of the relevant legal sources and evi-
dence. Parties present arguments whose conclusions are possible premises
of the judicial syllogism. Then adjudicators evaluate their arguments and,
if needed, supplement them. So, as many critics have pointed out, the syl-
logism model is too simple in this respect. One needs arguments for the
premises. In fact, the vast majority of legal disputes concern such arguments.

That calls for an enhancement of the model. A well-established view in
the contemporary literature has it that the justification of judicial decisions
is double: internal and external. We call “internal” the justification of the
conclusion provided by the deductive structure of the syllogism, and
“external” the justification of its premises.® On the whole, we can call this
the double justification model.

In turn, external justification has two aspects. Interpretive and integra-
tive arguments provide the external justification of the major premise of
the syllogism, and evidentiary arguments provide the external justification
of'its minor premise. Both aspects, normative and factual external justifica-
tion, may be determined by first- and second-order arguments. As simple
illustrations, imagine a context where literal meaning prevails over purpo-
sive meaning and a context where scientific testimony prevails over a lay
one. In such contexts some second-order arguments dispose of the con-
flicts between first-order ones. Then, once the premises are established
along such lines, the syllogism provides the internal justification of the
outcome. If it has been normatively established that whoever wrongfully
harms another person shall compensate this person, and it has been proven
that Basil wrongfully harmed Theodor, then Basil shall compensate
Theodor. The conclusion has a double justification if both premises and
conclusion of the reasoning are justified.

In its typical structure, normative external justification goes from provi-
sions to norms through interpretive (or integrative) arguments (see § 2
earlier). In its typical structure, factual external justification goes from evi-
dence to factual reconstruction through “bridge rules”. Bridge rules are
empirical generalizations, scientific laws, and legal rules concerning the

8See Wréblewski (1971, 1974); Alexy (1978). Cf. MacCormick (1978) for similar points.
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probative value of the evidence. Bridge rules connect the evidence at dis-
posal with the relevant facts as they can be reconstructed (again, see § 2
earlier). Jerzy Wroéblewski (1971, p. 415) distinguishes in this respect
“rules of empirical evidence” and “rules of legal evidence”, to account for
the various ways (our “bridge rules”) in which evidence leads to the facts
to be proven; a rule of the first kind can be a rule of common sense, a rule
of the second kind a legal presumption. In a partially different account,
bridge rules connect secondary to primary facts. Secondary facts are the
probatory facts evidence amounts to (e.g. the fact that witness W said that
p); primary facts are the facts to be proven, namely the legally relevant
facts (whether it was the case that p); and bridge rules justify the reasoning
from the ones to the others (being W a reliable witness, it can be inferred
that p). Fact-finders assess the evidence along such lines and decide accord-
ing to the standard of proof.

From a logical point of view, one can conceive of normative external
justification as deductive if one considers interpretive arguments as direc-
tives that, like normative major premises, shall be applied to the interpre-
tive problem at hand (then one has to solve, with second-order arguments,
the possible conflicts between such directives). Or, one can look at norma-
tive external justification as the epistemic effort to find the best interpreta-
tion for the case in hand. This is possible if one considers interpretive
arguments as heuristic devices that help interpreters find the correct or
best interpretation of the relevant materials for the case in hand. Logically
speaking, in this sense, normative external justification becomes abductive,
or a form of inference to the best explanation, being an educated guess at
what is most correct in legal terms. Factual external justification is more
straightforwardly epistemic, even if some bridge rules have a legal nature
and the standards of proof respond to principles and values. From a logical
point of view, factual external justification is mainly abductive; or, more
generally speaking, it is the effort to find the best explanation of the evi-
dence and to check whether it satisfies the relevant standard of proof.
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CHAPTER 3

Economic Approaches to Legal Reasoning:
An Overview

Péter Cserne

Abstract Economic analysis has contributed to a better understanding
and a better functioning of law at different levels of generality. As far as
legal reasoning is concerned, these contributions fall into two large groups.
Economics in legal reasoning concerns arguments about the purposes and
consequences of legal rules and principles that are acceptable in court as
legally relevant, including (1) predictions of the likely consequences of
alternative legal decisions; (2) technical normative arguments about the
best means to achieve a legally determined purpose; and (3) welfarist nor-
mative arguments about the desirable goals of specific laws. Economics of
legal reasoning, in turn, includes (1) explanatory models of legal processes
in terms of rational activity of individuals, corporate entities as well as legal
officials, and (2) normative proposals concerning the design of legal pro-
cesses, that is the structure of law as institutional practice.
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3.1 INTRODUCTION

Legal reasoning remains the aspect of legal systems least explored by econ-
omists. At first blush, economists tend to denigrate legal reasoning as
“mere rhetoric”: obfuscation at worst and irrelevant noise or facon de par-
ler at best. What matters is the outcome of the proceedings (Is the defen-
dant guilty and punished? Is he liable to pay damages?) or, more generally,
how expected legal consequences change human behavior. This function-
alist stance leaves little room for analyzing legal reasoning in terms of
procedures, reasons, rights and duties.!

Economics can nonetheless contribute to legal reasoning in two main
ways: first, under the terms set by legal practice. Law and economics schol-
ars accept these terms, at least implicitly, when recognizing that the practi-
cal impact of their findings is conditional upon certain characteristics of
particular political communities or legal systems. As Sect. 3.2 will argue,
the shortest way for economics to enter legal reasoning is in the guise of
prudential or consequence-based arguments. The efficiency-based recom-
mendations as to how judges should decide cases and interpret or reform
rules are relevant iz legal reasoning to the extent that teleological or
consequence-based arguments are relevant for the justification of legal
decisions.

Second, economics also draws attention to and sheds light on aspects of
legal reasoning that are not readily explicable, perhaps not even visible,
from the perspective of legal practitioners. The institutional forms of legal
reasoning in adjudication, or dispute resolution more broadly, display reg-
ularities as well as unintended systemic consequences that require analysis:
identification, measurement and explanation. Legal processes are also sub-
ject to evaluation in light of normative criteria external to them. From this
perspective, economics provides tools for decision-makers to evaluate
possible reforms. External economic analyses of legal reasoning are dis-
cussed in Sect. 3.3.

! More recently, decision-theoretical models aiming at integrating preferences and reasons
have been put forward (Dietrich and List 2013).
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3.2  EconNowmics IN LEGAL REASONING: FROM WEALTH
MAxIMIZATION TO CONSEQUENCE-BASED ADJUDICATION

Orthodox law and economics scholars once argued vigorously that the
common law displays an economic logic: judges should and in effect tend
to decide cases such as to maximize social welfare or “wealth” (measured
in terms of willingness to pay). “Wealth maximization” has been famously
proposed as a positive and normative theory of common law adjudication
by Richard Posner (1983, chapters 3 and 4). His proposal has been dis-
cussed extensively in both economic models and jurisprudential critique
(Kornhauser 1980, 2018b, pp. 718-723).

In spite of impressive partial analyses (e.g. Posner 1972), wealth maxi-
mization is not a plausible positive theory of adjudication at the level of
judicial reasoning or even judicial behavior. Economic efficiency does not
generally find a place among acceptable justifications for judicial decisions.
It may have a place in the motivations of judges, for example because of
nineteenth-century /aissez-faire ideologies, but there is no systematic evi-
dence for this across times and jurisdictions. However, the positive theory
does not hinge on either of these mechanisms. “The efficiency of legal
rules might result from processes other than the reasoning of judges”
(Kornhauser 2018b, p. 711). Starting with Rubin (1977) and Priest
(1977), economists have suggested a range of explanatory theories that
identify mechanisms for the evolution of judge-made law (case selection,
incentives to litigate, etc.) and/or identify and measure the macroeco-
nomic effects of common law adjudication.?

Wealth maximization as a normative theory of adjudication, in its sim-
plest formulation, refers to the idea that judges should decide cases such
as to maximize social welfare or efficiency. By Posner’s own admission
(1990, chapter 12, 2007a, pp. 11-12), the fierce jurisprudential and phil-
osophical criticisms of his proposal (Symposium 1980; Dworkin 1980) led
him to refine and confine his argument for wealth maximization.? Limited

2Rubin (2007) provides a representative selection. As these positive theories do not
assume that judges are motivated by, let alone argue in terms of, efficiency, and as they are
not addressed to judges, they represent an external economic perspective on legal reasoning,
to be discussed in Sect. 3.3.

3Thus, he remarked that the proposal was made in his academic rather than judicial capac-
ity, as “speculation rather than a blueprint for social action” (Posner 1983, p. vi), and
acknowledged that “there is more to justice than efficiency” (Posner 2007b, p. 27). For the
last 30 years, he has advocated a broader stance of “pragmatic adjudication” (Posner 1990,
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versions of efficiency-based theories of adjudication have nonetheless been
defended by moral and political philosophers (Coleman 1992; Farber
2000; Kraus 2002). And even if efficiency is not plausible as a norm for
individual judges, it may be defensible as a systemic goal: “a requirement
that courts announce efficient rules does not entail that judges should
adopt an economic logic. Given the structure of adjudication, judges
might better achieve efficiency by aiming at something else” (Kornhauser
2018b, p. 711).

The role of economics in legal reasoning goes well beyond wealth max-
imization. Analytically speaking, all goal-oriented (teleological) legal rea-
soning follows an economic logic: it is “virtually co-extensive with
economic or rational choice reasoning. Teleological reasoning directs the
agent, given her ends, to do the best she can. [...] A legal actor engaged
in teleological reasoning must first identify her ends, then identify feasible
policies that promote those ends, and finally choose the means that best
promote those ends” (Kornhauser 2018a, pp. 400, 410). Teleological rea-
soning appears in law at all levels. Explicitly goal-oriented legislation has
been on the rise in many jurisdictions (Westerman 2018). Consequence-
based thinking is the bread and butter of cost-benefit analyses supporting
administrative agency decisions. The main doctrinal gateway for economic
arguments to enter adjudication is consequence-based arguments in legal
interpretation.

The rest of this section will focus on consequence-based legal interpre-
tation.* It can be roughly characterized thus: if in deciding case C, the
decision-maker finds that there is a relevant rule R which has more than
one plausible interpretation (X, Y, Z, ...), the decision-maker is said to use
a consequence-based argument if she /he justifies her/his decision for rule
interpretation X (instead of rule interpretation Y or Z) with the argument
that rule interpretation X will bring about consequences which are norma-
tively superior to the consequences brought about by the alternative rule
interpretations.

chapter 15) which assigns a limited role to economic arguments. Posner’s version of prag-
matic adjudication seems capable of encompassing the broadest possible set of consider-
ations, including rule-consequentialist arguments for formalist decision-making in certain
areas of law or ranks of the judicial hierarchy. A later round of foundational debates on nor-
mative law and economics, initiated by Kaplow and Shavell (2002), had little direct impact
on theories of legal reasoning.

*The rest of this section relies on and updates Cserne (2011).
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While a judicial decision is mostly backward-looking in the sense of
adjudicating about a set of facts that happened in the past, it is sometimes
justified with reference to the future.®* When judges are authorized to base
their decision on consequential considerations, they also have the duty to
justify their decision with arguments related to the expected consequences
of alternative rulings. As far as legal reasoning is concerned, consequences
only matter to the extent that they are explicitly referred to in public jus-
tificatory arguments. In various jurisdictions, “prudential arguments”
(Craswell 1993, p. 293), policy arguments (Bell 1995) or consequence-
based reasoning (Teubner 1995) have been accepted in adjudication
(Lieth 2007, Carbonell Bellolio 2011). Whether such reasoning can be
recast as arguments from “subjective” legislative intention or from “objec-
tive” purpose, or falls under a different category of the canon depends on
the acceptability and weight of those kinds of arguments in particular legal
cultures, domains and disputes.

The notion of consequences needs to be specified. First, we may distin-
guish ‘juridical’ and ‘behavioral’ consequences (Rudden 1979, p. 194).
Juridical consequences are internal to the legal system: the judge examines
the logical implications of interpretation X or Y on other rules within the
legal system, by inquiring “what sorts of conduct the rule would authorize
or proscribe” (MacCormick 1983, p. 239). Behavioral consequences refer
to “what human behavior the rule will induce or discourage” outside the
legal system, in society at large (MacCormick 1983, p. 239).

We may further distinguish individual and systemic behavioral conse-
quences. The first concern the parties involved in an individual case. For
instance, judges often decide about the detention of a criminal suspect
based on the likelihood that the suspect will escape or commit further
crimes. A higher court may also realize that a broader or narrower con-
struction of the doctrine of causation would have an impact on medical
liability throughout the legal system and society, for example it may lead
to “defensive medicine” or shortage in medical services (Cane 2000,

SWhile the consequences of a legal decision can be related to the decision in several ways,
not all figure consequence-based reasoning. Courts, especially higher or constitutional
courts, often take decisions with large-scale social consequences. This does not mean that
judges are necessarily aware of these consequences or that, if they are, their decisions will be
motivated by what they expect to result from their decision. Even if, as a matter of psychol-
ogy, they are influenced by the expected consequences, they are not always willing or allowed
to publicly refer to them as reasons for their decision.
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p. 45). When judges consider the impact of their decision on the rules of
civil liability, on similar tort cases in the future, or on the conduct of
potential injurers and victims, and justify their decision with reference to
such considerations, they are said to use general or systemic consequence-
based arguments.

When judges refer to behavioral consequences, they make a more or
less educated guess about how certain groups of legal subjects would
change their behavior in response to a certain decision. In order to do this,
they have to imagine and compare hypothetical scenarios under the
assumption that individuals will change their behavior in a predictable
way, in response to how the law would regulate their dealings. To deal
with behavioral consequences, the decision-maker needs, first, informa-
tion and a behavioral theory as to how the interpretation of the rule will
induce behavioral changes, and, second, normative standards to compare
states of the world that various decisions are expected to bring about.®
While judges often use nothing more than intuition and introspection in
predicting behavioral consequences, there are good reasons for them to
rely on systematic data and explicit theories. While not all consequence-
based arguments are economic, a judicial argument based on an expected
improvement in efficiency or social welfare is an argument based on behav-
ioral consequences. In fact, typical arguments of law and economics are
based on such consequences. Economics as a social science plays a role in
predicting behavioral consequences. Welfare economics provides norma-
tive standards to evaluate those consequences. The so-called efficiency
theory of the common law discussed above is par excellence a consequen-
tialist position both in the sense that it requires judges to base their deci-
sions on consequences, namely their effect on social welfare, and in the
sense that it is usually backed by a consequentialist moral theory, namely
wealth maximization.

Although economists do not carefully distinguish whether they con-
sider contributing to moral or legal discourse, and Posner’s theory of law
is properly characterized as consequentialist in both senses (White and
Patterson 1999, pp. 94-95), one should nonetheless distinguish conse-
quentialism as a moral theory (Pettit 1991) and consequence-based

¢ Obviously, evaluating interpretative choices based on juridical consequences also requires
normative standards. On how to choose normative standards suggested in economics and/
or to identify those implicit in legal reasoning, see Esposito and Tuzet (2019) and
Esposito (2020).
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arguments in legal reasoning. This distinction emphasizes the relative
autonomy of legal reasoning. Logically speaking, consequence-based legal
reasoning neither requires nor implies consequentialism as a substantive
moral standpoint (Barnett 1989, p. 43). In particular instances, formalistic
(backward-looking, rule-based) legal reasoning may lead to (morally or
economically) better consequences overall than consequentialist
adjudication.

Schematically, a consequence-based judicial decision (a teleological
argument) can be represented as a three-step procedure of optimization
under uncertainty: first, identify the relevant normative standard(s); sec-
ond, measure the consequences of each possible decision in the dimen-
sions indicated by the standard(s); third, weight and compare the possible
decisions and choose the one with the overall best expected consequences
(Table 3.1).

Ideally, a fully informed rational decision-maker can solve the problem
of consecquence-based decision-making in an optimal way.” Real-world
judges run into serious difficulties at each step. First, the judge has to
identify which consequences of her/his decision are relevant. Some of
these effects are easy to identify or even quantify, at least in theory. Others
are notoriously difficult to operationalize. For instance, when it comes to
economic goals of specific doctrines or areas of law such as efficiency, wel-
fare, cost minimization or market integration, even their identification is
controversial.®

Second, the judge has to measure the impact of her/his decision in all
dimensions identified and operationalized in step one. Here she/he faces
severe information imperfections and fundamental uncertainty about

Table 3.1 Three steps of consequence-based reasoning

Step Question to be answered by the decision-maker Difficulties

1. Identification ~ Which consequences (effects) matter? Operationalization
2. Measurement ~ What is the impact of the decision? Information

3. Evaluation Which decision has better consequences overall?  Trade-offs

7Here, we disregard complications of sequential and strategic decision-making—for these,
as well as for a formal model of consequential reasoning, see Kornhauser (2018a).

8On the identification of the goal of particular laws, with special reference to different
conceptions of social welfare, see Esposito (2020).
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certain relevant variables, including both facts and the causal mechanisms
leading to facts. The unpredictability of potential consequences is a standard
criticism of consequentialism as an ethical theory. Mutatis mutandis, it
applies to legal reasoning as well. To apply this standard literally in a judicial
choice between alternative rule interpretations would make the role impos-
sible to fulfill. Even a perfectly conscientious Herculean judge, with uncon-
strained time and the best expertise, would have to face limits of information
and foresight, at least because of the inherent uncertainty of the future. In
most real-world settings, judges have a predominantly legal training and
have limited access to expertise to undertake complex probability calcula-
tions or full-blown statistical analyses. The information required or admit-
ted is limited by rules of evidence. Epistemic considerations compete with
other criteria: “the law” as a practice cannot be suspended until the best
theoretical solutions are found or all the relevant consequences of a decision
are carefully examined. Hence, even available information may not be pro-
cessed in a systematic and theoretically sound way.’

Third, when choosing between alternatives, the judge has to evaluate
the overall consequences of possible decisions in light of relevant norma-
tive standards. If those consequences cannot be easily reduced to or mea-
sured in a single dimension, the assessment involves trade-offs. The
expected consequences have to be evaluated and, whether or not this is
called “balancing”, value-laden trade-offs have to be made (Petersen
2017). This means that consequence-based decisions are not merely tech-
nical, neutral or “objective” in the sense of being merely factual.

As Kornhauser argued:

One common attack on teleological reasoning in law rests on its extreme
difficulty. Determination of the consequences of a policy is extremely diffi-
cult. [...] One might circumvent the difficulty of predicting distant and
complex consequences by adopting a different set of criteria against which
to assess institutions or policies. One might, for example, adopt more pro-
cedural criteria against which to assess the policy or the institution. Or one
might adopt criteria with shorter time horizons. [...] The challenges of
teleological reasoning by legal agents do not argue for its abandonment.
Legislation enacted without contemplation or concern for the consequences
itengenders would be foolish indeed. (Kornhauser 2018a, pp. 409,408,410)

Let us briefly consider judicial decision-making in empirical terms.
What is likely to happen if a real-world judge has a duty to assess the

?Some of these issues are discussed in Hubkovd (2020).
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general social consequences of their decision? Research suggests that in
case of (radically) insufficient information, time and technical expertise,
judicial decisions may still be teleological, and thus consequence-based.
Instead of solving a full-blown stochastic optimization problem, decision-
makers tend to rely on heuristics and “rules of thumb” (Gigerenzer and
Engel 2006). Just as in nonjudicial contexts where “intuitive experts”
make millions of complex decisions every day with tolerable results, judges
adopt simple decision procedures and routines, and reduce complex
decision-making problems into simple ones. For instance, when deciding
on detention of criminal suspects (a context which seems to require at
least some consequence-based thinking but limits the information and
time available for such decisions), judges seem to consider a limited num-
ber of variables, and weight these in a simple, predictable way (Dhami 2003).

Most of these mechanisms operate subconsciously (billiard players do
not solve complex equations to calculate what to do); thus agents cannot
account for their role in their decisions. Yet knowing these heuristics
allows observers to predict the decisions. Arguably, in those domains of
life where agents are free to decide in unaccountable ways, this is unprob-
lematic. In legal contexts, intuitive or heuristically driven decisions need to
be justified with reasonable public arguments: adjudication remains in the
domain of discursive rationality (as required by political and moral prin-
ciples such as the rule of law). As such, the fact that judges tend to rely on
heuristics does not relieve them from their role-based duty of justification.
Importantly, empirical research also suggests that the duty of justification
may improve decision quality in substantive terms (Engel 2004). In brief,
representation norms matter.

Closer to our problem, if human decision-makers are authorized to
base their reasoning on consequences but lack information and expertise,
such a mandate could backfire. An across-the-board mandate for
consequence-based reasoning is likely to bring about intuitive, speculative
or subjective decisions, eventually disguised as objective and well-founded.
Instead of calculative optimization, judges may enter into speculations
about the behavioral consequences of their decisions without any serious
reliance on empirical evidence. In view of this danger, one might reject
consequence-based adjudication altogether and want judges to turn back
to non-consequential criteria or “simple rules” (Epstein 1997).10

19As Cane (2000, p. 43) put it, “to the extent that sound empirical support is lacking for
arguments about the likely impact of legal rules on human behaviour (i.e. we are ignorant
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In fact, based on a combination of epistemic, prudential and moral
considerations, economists, mainly in the Austrian and constitutional
political economy traditions, argue for a (more) formalist adjudication.
They emphasize the benefits of judicial restraint and rule-following in
terms of certainty, predictability and, indirectly, economic prosperity; and
in other formulations, as a mechanism to enforce individual rights
grounded in autonomy (Buchanan 1974; Schwartzstein 1994; Portuese
etal. 2018). Thus, epistemic considerations, intertwined with questions of
transparency and legitimacy, suggest a limited role for consequentialism in
adjudication and provide support for doctrines of judicial restraint. Yet
even judges who are expected to reason formalistically are likely to rely on
heuristics and fall prey to biases.

This section was concerned with how economics can contribute to legal
reasoning from the internal perspective of a lawyer or judge. In order to
be intelligible as legal, specifically judicial argument, economic analysis
needs to be couched in the form that is acceptable as legally relevant.
Whether economically informed adjudication is feasible and desirable in
particular contexts will depend on both (1) the psychology of judicial
decision-making (Klein and Mitchell 2010) and (2) the incentive effects of
formal and informal rules that govern the legal process. The next section
will discuss aspects of these incentive effects.

3.3  EcoNowmics oF LEGAL REASONING: EXPLAINING
AND DESIGNING LEGAL PROCESSES

While the previous section looked at legal reasoning from a doctrinal per-
spective, the rules and customs governing legal reasoning can also be ana-
lyzed economically, either (1) as instruments for a notional benevolent
designer to maximize certain goals (policy perspective) or (2) as variables
that change as a result of interest group politics (political economy per-
spective) (Kornhauser 2017, section 1.3).

Adopting the policy perspective, law and economics scholars provide
hypothetical /prudential normative arguments about the best means to
achieve certain goals concerning the internal structure of law as institu-
tional practice. Usually they do not question all layers and levels of this
complex institutional practice in one step. Most economic analyses of the

about the likely behavioural consequences of legal rules), we need to develop criteria of good
decision-making which do not depend upon knowledge of likely consequences”.
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legal process are partial in the sense that they take most features of the
legal process as exogenously given and analyze the effect of changes in a
few specific variables as explananda or policy targets. Step by step, the
focus of the analysis may broaden, to explore more elements of the insti-
tutional context of adjudication. When a mechanism provides partial
improvement in one respect, it may carry costs in others as an unintended
consequence. Methodologically speaking, the most important contribu-
tion of economic analysis to legal reasoning is a systematic exploration of
the trade-offs and unintended consequences of planned or actual reforms
of procedural rules (Bix 2018, 2019). The analysis is either theoretical, in
the form of analytical models, or increasingly empirical using the entire
range of quantitative and qualitative methods. This section merely gives a
flavor of the general approach and indicates a few themes in this increas-
ingly specialized area.

In what has become the basic economic model of legal procedures,
Posner (2007b, pp. 599-600) suggested that the objective of legal process
is to minimize the sum of error costs and administrative costs. This simple
model provides heuristic rationales for certain features of the legal system
as well as generates a number of testable hypotheses.

Assume, for instance, that the expected cost of an accident is $100; the
potential injurer can prevent the accident at the cost of $90 (the victim
cannot prevent the accident); thus it is efficient to hold the injurer liable
(we save $10 of social cost of accidents). If the legal system makes an error
in assigning liability in 15% of the cases,!! then the potential injurer only
faces $85 of expected liability. This is less than his/her cost of avoidance;
hence if the injurer is a rational cost-minimizer the accident will not be
prevented. Assume, further, that we could reduce the error rate of the
legal procedure from 15% to 10% at the cost of $20 per accident. This
would not be a cost-justified intervention as it would eliminate the error
cost (108) at the expense of $20.

What is the benefit of such a simple model for understanding the legal
process? Even if most of these variables cannot be quantified, they allow
qualitative comparisons of the expected benefits and costs of various pro-
cedural rules. These considerations also matter for institutional design:
rationalization, criticism or reform. For instance, Posner (2007b, p. 600)
suggests that it is cost-justified to notify the owner and hold a hearing

'Tn this simple example, error means “false negatives”, that is mistakenly not finding the
injurer liable.
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before towing and destroying an apparently abandoned car: the potential
error cost is much higher than the cost of a hearing. In contrast, a “prede-
privation hearing” is not efficient when towing away an illegally parked
car: the potential loss is much lower (the car is not destroyed) and the
notification would eliminate the deterrent effect of the threat of towing.

Explanatory analyses concerning the incentive effects of legal processes
start with the following question. Assuming they cannot recur to brute
force, why do rational individual or collective agents litigate and recur to
legal processes? For instance, how does the victim of a breach of contract
decide whether to sue the other party, settle the dispute or swallow the
losses and continue to cooperate? And how do various rules of the legal
process impact on this decision? If both parties can predict the court’s
decision, settling the case by bargaining in the shadow of the law allows
them to save the costs of litigation. Yet, if parties have different percep-
tions of their chance to win (either because one or both are overoptimistic
or have private information), this may reduce their willingness to settle.
There may be further strategic considerations at play, for example the
incentive to build a reputation of toughness and insistence on strict legal
rights. Parties may also have preferences that do not coincide with their
narrow self-interest or may not calculate rationally. Crucially, the litiga-
tion/settlement decision will depend on how the legal process, including
the rules governing legal reasoning, is designed: who bears the costs of the
process; what kind of evidence is allowed and how it is evaluated; what
role are juries, experts (Posner 1999) and advocates (Dewatripont and
Tirole 1999) allowed to play. These other actors are expected or “designed”
to fulfill specific functions in the legal process while they also pursue their
private interests within formal and informal constraints.

These and virtually all aspects of the legal process have been analyzed
extensively in the law and economics literature.!? The literature is also rich
in domain-specific analyses that focus on legal reasoning in areas such as
constitutional reasoning (Posner 1987; Cooter and Gilbert 2019); statutory
interpretation (Ferejohn and Weingast 1992; Cooter and Ginsburg 1996);
precedents (Landes and Posner 1976); and contracts (Katz 2004; Posner
2005). As the “point”, “purpose” or “function” of these areas differs, there
are reasons to share the competence for forward-looking decisions between
legislation (rule-setting) and adjudication (rule application) differently and

12Starting with seminal articles by Landes (1971), Gould (1973) and Posner (1973). For
a classic overview, see Cooter and Rubinfeld (1989); see also Tullock (1980).
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thus the optimal balance between formalist and pragmatic or consequential-
ist adjudication is likely to depend on the particular context.

Fundamentally, economists raise questions about the rationale of
courts—not in a metaphysical but in a functional sense of their contribu-
tion to social welfare. At the microeconomic level this concerns the ratio-
nale for public rather than private adjudication (Cooter 1983). At the
macroeconomic level, courts are seen among the mechanisms for adopting
society’s institutional framework to welfare-relevant changes (Hadfield
2008; La Porta et al. 2008). This suggests an impact of courts following
different conventions of legal reasoning on social welfare (or its dynamic
proxies such as growth or innovation). One may ask, for instance, whether
the adaptation occurs differently in legal cultures which give judges discre-
tion to consider social consequences in a forward-looking manner and
adapt legal norms or in those where the canon of acceptable arguments
binds judges more closely to rule-based reasoning.

3.4  CONCLUSION

Judicial reasoning is the paradigmatic case of legal reasoning and its juris-
prudential analyses focus almost exclusively on adjudication. This over-
view followed suit and focused on economic considerations in and analyses
of judicial interpretation of precedents and statutes.

As a sophisticated version of teleological reasoning, economics is a seri-
ous candidate to play a role iz legal reasoning, providing (1) information
about the likely consequences of alternative legal decisions, (2) instrumen-
tal arguments about the best means to achieve set goals, and (3) identify-
ing desirable policy goals as background justifications for particular legal
provisions, as part of purposive interpretation. This typically happens in
contexts where statutes or legal precedents require or allow for “economic
considerations” to motivate the decision or when standards of reasonable-
ness require balancing competing principles and/or interests in broadly
consequential terms.

Economic analyses of legal reasoning look at legal reasoning from an
external perspective and either make explanatory contributions, for exam-
ple by analyzing legal reasoning in public choice terms as a form of ratio-
nal activity by legal officials, or address questions of institutional design of
the following sort: what are the tasks that judges should be assigned to do,
considering what they are able to do, given their motivations and system-
and domain-specific constraints?
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Abstract The chapter is based on the premise that economics may present
epistemic difficulties for judges. It offers to conceptualize situations where
judges may or have to apply economic thinking. The chapter focuses on
four model categories where judges intentionally or unintentionally use
economic considerations and economic arguments, or where there is a
place for an economic consideration to be employed: issue of procedural
economy and efficient management in everyday decision-making, abstract
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of facts, and awareness of different economic theories that may have an
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4.1 INTRODUCTION

Who is the legitimate owner of the foal? In a fairy tale, a wise and good
king in a position of a judge had to resolve a dispute between a mare trader
and a gelding trader. A little foal got lost and then it was found in the
stable of the gelding trader. The mare trader claimed that the foal belonged
to him. However, the king decided that because the foal was found in the
stable of the gelding trader, the gelding trader must be its owner. A small
boy commented on the decision saying that the king is not wise at all,
because each and every kid in the kingdom knows that geldings cannot
have foals. Was the king short of wisdom or intelligence? Probably not. He
was just not familiar with the reproduction of horses and was led by a
straightforward logic that foals belong where they are found. He was mak-
ing a decision to settle the dispute in a situation that presented an epis-
temic difficulty for him. It might have been a matter of common sense for
children in the kingdom, but in the eyes of the king, it was a completely
unknown domain.

Nowadays, judges may face analogous epistemic difficulties when they
adjudicate cases concerning a specific expertise or when they deal with a
case belonging to a field where straightforward logic or seemingly com-
mon sense may lead to incorrect results. Cases pertaining to economic law,
requiring economic expertise or including (complex) economic relations
present a good example of situations where an average judge might feel
lost or might not be aware of the lack of knowledge that might produce
false conclusions.

It is certainly true that “judges are not economists. We do not expect
to see in judges’ opinions precise economic demonstrations of the kind
found in a standard textbook. Judges do not derive a demand curve or a
long-run supply curve” (Epstein 1996, p. 8). The role of judges does not
include modeling economic reality or describing a detailed economic
impact of a concrete decision. Nevertheless, there might be cases where it
is very useful to understand the economic regularities, motives and incen-
tives and (individual or general) consequences of possible solutions.

The aim of this chapter is to characterize model situations where judges
have the opportunity to apply economics. It is presumed that knowledge
of such model situations could help us to reveal possible epistemic difficul-
ties that judges may encounter and to find ways to overcome them. The
chapter focuses on four categories of situations that were intentionally
chosen as model cases where the use of economics and economic
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considerations differs by the level of abstraction, by the level of complexity
and by the kind of immediate consequences of a decision based on such
considerations. The first category (abstract economics in legal reasoning)
deals with the understanding of abstract economic scenarios and their
translation into law. The second category encompasses situations where
judges have to apply economic thinking on facts of a given case and, in a
certain way, decide as if they were economic experts. The third category
deals with economic theories and their diverse consequences on decision-
making. These three categories present different types of economics in
judicial reasoning, while the final fourth category is about the economics
of judicial decision-making. It covers economic considerations of a judge
as a rational agent in her/his daily decision-making on procedural aspects
and time management. The examples in the chapter come from EU law
and especially economic aspects of EU law and competition law, Czech
administrative law and Czech civil law. However, it is presumed that these
uses of economics appear in other legal systems and other legal domains
as well.

4.2  AsstrACT EcoNnomiIcs IN LEGAL REASONING
OF JUDGES

The first category of economics in judicial decision-making covers the
application of abstract economic reasoning as a specific type of legal rea-
soning. In other words, we can call it economically informed legal reason-
ing.! This category is based on the assumption that legal reasoning and
economic reasoning do not stand in opposition. Rather, economic reason-
ing means a type of legal reasoning that takes economic arguments into
consideration. It represents a way of economic thinking within law. It
must be highlighted that such economic reasoning does not equal reason-
ing with models or hard data, using solely quantitative arguments based
on calculations, graphs or abstract models. The specificity of economic
reasoning lies in the choice of acceptable arguments and in the way they
are evaluated and linked according to their economic relevance.
Economic reasoning of judges is a part of the “process of justification”
(MacCormick 1978, p. 5). In other words, economic thinking is employed
to make an economically informed justification of a judicial decision.

'On legal reasoning, see Canale and Tuzet (2020). On economics in legal reasoning, see
Cserne (2020).
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Within the process of economically informed justification, the reality of a
given case or of a model situation is seen through a grid of economic rel-
evance: From among all aspects and features of a (concrete or abstract)
case, we have to choose factors that are relevant from an economic point
of view (factors related to rational decision-making on the use of scarce
resources) and then identify the economic causality between them. In the
end, the justification arises from the mutual relations of the chosen factors.

Let us take an example of the reasoning of the Court of Justice of the
European Union (CJEU) in the field of competition law. In the following
definition of the abuse of dominance through exclusivity rebates we can
see an economic argument: “Where an undertaking in a dominant posi-
tion directly or indirectly ties its customers by an exclusive supply obliga-
tion, that constitutes an abuse since it deprives the customer of the ability
to choose his sources of supply and denies other producers access to the
market.”? The reality of a business practice based on fidelity rebates is
composed by different aspects. The CJEU chooses among them and
focuses on the nature of exclusivity clauses (customers have a duty to buy
a certain product from the dominant supplier; such a duty may be both
direct and indirect), the direct impact of the exclusivity clauses on custom-
ers (customers have a duty to purchase only from the dominant supplier,
therefore they are not allowed to start purchasing from another supplier)
and the secondary impact on competitors/potential suppliers (if a substan-
tial number of customers are tied by the exclusivity obligation, there is
almost no market left for actual or potential competitors to offer their
goods; therefore actual competitors are forced to leave the market, and
potential competitors are prevented from entering the market). All these
factors are connected by a causal link: when a substantial proportion of
customers is tied by exclusivity clauses, they may not purchase from alter-
native producers who are consequently forced to leave the market, and as
a result the competition is weakened. Such a scenario is complemented by
a normative claim: since exclusivity rebates provided by a dominant under-
taking lead, in the very end, to lessening competition on the market, such
a business practice is against the goal of preserving undistorted competi-
tion, and therefore it should be deemed abusive in the sense of Article
102 TFEU.

2Judgment of the Court of First Instance, T-83/91, Tetra Pak v. Commission,
ECLI:EU:T:1994:246, para 137.
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Explained in this manner, this scenario reveals a complex economic
argument with normative content. Nevertheless, economic arguments
may also appear in a simple way where a cause and a consequence, or a
motive and a consequence, are logically linked. Abstract economic argu-
ments may explain behavior or motives for a certain behavior. In competi-
tion law, the explanation may regard the motive of the dominant
undertaking/cartelist, the consequential behavior of actual or potential
competitors, or even the behavior of customers and consumers.

For example, an argument used in predatory pricing cases is based on
the economic premise that the behavior of an economically rational entre-
preneur is driven by the aim to maximize profits. Therefore, a dominant
undertaking would not intentionally suffer loss without a plan to recover
it in the future. The CJEU explains why an undertaking would pursue
pricing below average variable costs in the following sentence: “In such a
case, there is no conceivable economic purpose other than the elimination
of a competitor, since each item produced and sold entails a loss for the
undertaking.”?

In this case,* we can see how judges articulate economically informed
arguments; that is in order to underpin their decisions, they use reasons
that are based on economically relevant causal links. Implementing such
aspects of economic knowledge into legal reasoning may be considered as
“an intermediate step in a legal decision” (Sibony 2012, p. 42) and it is an
example of a situation where economics becomes an intrinsic part of legal
reasoning.

4.3  EcoNoMiCc ANALYSIS OF FACTS

The second category covers the economic analysis of facts in a given case.
In contrast to the previous category, it relates to economic considerations
of a particular behavior, its real consequences and decisions on economi-
cally sound remedies. Economic thinking within this category comes
closer to the activity of economic experts.®> A good example of this type of
economic thinking can be found in the field of private enforcement of
competition law, especially in the decisions on the amount of damages.

#Judgment of the Court of First Instance, T-340,/03, France Télécom v. Commission,
ECLI:IEU:T:2007:22, para 224.

*More examples in Hubkovd (2014).

5See Broulik (2020) and Giocoli (2020).
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The quantification of competition damages is predominantly based on
the analysis of a hypothetical situation which never happened but which
would have surely or almost surely have happened without the breach of
competition law. Creating such a hypothetical scenario requires not only
economic knowledge but also an ability to assess the given facts and apply
those data that are relevant and that show trustworthily how the market
could have developed and how exactly the injured party was harmed.
Normally, the modeling of a hypothetical scenario and the quantification
of a particular harm would be tasks for an economic expert. However, EU
Directive 2014,/104/EU (Article 17) foresees that there may be situa-
tions where it is practically impossible or excessively difficult for the claim-
ant to quantify precisely the harm suffered just on the basis of the evidence
available, and in such a case, it empowers the national courts with the
competence to estimate the extent of harm.

The estimation takes place if and only if it is proved that the claimant
really suffered harm (the claimant complies with the burden of proof) but
it is objectively impossible or excessively difficult to prove the actual extent
of harm. In such a case, the judge may not decide just upon a free consid-
eration or limitless discretion. On the contrary, the judge must take into
consideration all circumstances of a given case that enable a conclusion
regarding the quantitative aspects of the extent of harm. The judge may
apply indirect indices or must be, at least, able to justify her/his limits of
discretion and to explain which circumstances lead to the determination of
those limits.¢

When estimating the harm, the judge has to be inevitably familiar with
the basics of microeconomics. She/he has to know the basic rules of inter-
action between supply and demand, the concept of elasticity, the
mechanism behind how the market price is determined, the relation
between price effects and volume effects and so on.” Similarly, estimation

®The determination of detailed rules on how the courts should estimate damages is left to
national law (Recital 46 of the Directive). In Czech law, see the judgment of the Supreme
Court, 21 December 2009, no. 30 Cdo 5188 /2007 or the judgment of the High Court in
Prague, 17 January 2012, no. 4 Cmo 29,/2011-252.

7Communication from the Commission on quantifying harm in actions for damages based
on breaches of Article 101 or 102 of the Treaty on the Functioning of the European Union
(Text with EEA relevance) (2013,/C 167,/07), p. 3.
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by the judge occurs when a passing-on defense is raised by the defendant.
The defendant may claim that the cartel overcharge was passed by the
claimant on her/his own customers, and therefore the actual harm suf-
fered by the claimant is less extensive. The Directive explicitly (Article 12)
empowers the courts to estimate the amount of overcharge that has been
passed on further in the distribution channel.

The European Commission has recently published guidelines for
national courts on how to estimate the amount of passing on.® The docu-
ment is highly technical and requires that judges apply not only common
sense but also thorough knowledge of microeconomics. The judge must
understand which factors may have influence on the share of overcharge
that can be passed on to indirect purchasers: demand elasticity, the market
power of the direct purchaser, the market power of other market players,
the type of costs influenced by overcharge, the share of input influenced
by overcharge, the overall value of products, vertical integration of direct
and indirect purchasers and so on.

When estimating the share of passing on, the judge has to estimate
three aspects: overcharge, price effects and volume effects. Each of these
three aspects requires different data and different methodologies (Durand
and Williams 2017). It is up to the judge to determine the share of passing
on as precisely as possible and to take into consideration all available data.’
Even in situations where quantification of damages will be delivered by an
cconomic expert,' it is an obligation of the judge to assess the quality of
the expert report''—mainly in cases where both parties submit different
and naturally contradictory reports.

The field of competition damages and the task to estimate the extent of
damage therefore present an interesting legal sphere where it is important
for judges to understand and apply at least basic economic principles.

8 Communication from the Commission. Guidelines for national courts on how to esti-
mate the share of overcharge which was passed on to the indirect purchaser (2019,/C
267,/07).

?Similarly, in the field of tax law, see the judgment of the CJEU, C-147 /01, Weber’s Wine
World and Others, EU:C:2003:533, paras 96 and 100.

10See Broulik (2020).

1See, for example, a judgment of the UK court: The High Court of Justice. Queen’s
Bench Division. BSkyB v. EDS, [2010] EWHC 86 (TCC) (26,/01,/2010), para 303.
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4.4  AWARENESS OF THE EXISTENCE OF DIFFERENT
EcoNomIic THEORIES

In the third category of economic thinking within adjudication, we leave
the ground of practical economic tools and take oft toward the clouds of
competing economic theories. This category covers awareness of the fact
that there might be different economic theories and that their application
might lead to diverse results.!?> Within this category, the economic argu-
ment could be considered close to or even overlapping with a political
argument. The awareness of this layer of economic knowledge could be
useful for judges in order to understand, at least, the political and eco-
nomic context of their decision-making. Ideally, judges should know that
economic arguments are not always value-neutral. This category of eco-
nomic thinking does not include any specific tools to be used by judges in
deciding individual cases, but it offers a broader look at the implications of
their decision-making.!?

Presumably, we might find differences in legal reasoning and legal out-
puts of judges according to the chosen economic theory. The approach
advocated by mainstream neoclassical economics may lead to different
results than approaches supported by various streams of alternative schools
of economic thought, such as post-Keynesianism, institutional economics,
feminist economics, social economics, Marxist economics, endogenous
growth theory and so on (Beker 2019; Reinert et al. 2016; Lawson 20006).
We might find a good example of this in the clash between fundamental
economic freedoms and social goals in the case law of the CJEU. The fol-
lowing text does not necessarily criticize the approach taken by the CJEU;
nor does it suggest that judges should deviate from settled case law. It
rather points out that the legal approach held by the CJEU is not deter-
mined by an inevitable and value-neutral economic logic but follows one
of economic theories that became, at a certain time, predominant.

When judges have to balance economic freedoms and social goals, their
choice of a particular economic theory will presumably influence the bal-
ancing process as such, and, accordingly, also the final decision (Kaupa
2013, p. 65). European integration was considered, since the very

12See Giocoli (2020).

131t is important to note that the previous two categories of use of economics are typically
influenced by a leading economic theory. Even the experts hired by opposing parties usually
subscribe to the same theory and they disagree on how it applies to the facts.
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beginning, an economic project. Many rules contained in the Treaties are
therefore based on certain economic ideas but the economic theories
behind such ideas were never explicitly proclaimed.' The fundamental
economic freedoms, as the cornerstone of the internal market, may thus
be interpreted and analyzed through different economic lenses. The
choice of the lenses would probably influence one’s perception of the goal
of'a given rule and of the outcome of a particular decision.

The standard balancing formula in EU law is the “internal market pro-
portionality test” that compares a market freedom (individual economic
right) on the one hand as the rule with the regulation in public interest
(restriction of the individual economic right justified by the public interest
objective) on the other hand as the exception. The leading principle of
market freedoms is based on a (mainstream economics, neoclassical) pre-
sumption (Mulder 2018) that free movement of factors of production
leads to allocative efficiency (Samuelson 1948), which means an “alloca-
tion of resources in which value is maximized” (Posner 2007, p. 11), and
that it inevitably helps economic growth which is the desired goal of
society.!®

This mainstream neoclassical approach is rather taken for granted and
not questioned in CJEU case law. A good example may be seen in the
Viking case (C-438,/05). The competing values in this case were freedom
of establishment as a market freedom on one side and collective action of
workers as a social value (fundamental right) on the other side. Concerning
the facts, Viking Line was a Finnish shipping company that provided ferry
services from Finland to Estonia. In order to decrease costs, the company
decided to replace the Finnish flag of its ship by an Estonian flag, which
would allow the payment of lower wages according to Estonian law. The
Finnish labor union (supported by the Estonian labor union) started a col-
lective action in order to prevent the relocation.

The CJEU acknowledged the right to take collective action as a “fun-
damental right which forms an integral part of the general principles of
[EU] law”, but added that “the exercise of that right may none the less be
subject to certain restrictions”.! In the next step, the CJEU argued that

4 Arguably, the process of European integration was influenced significantly by ordoliber-
alism. See, for example, Nedergaard (2013).

15See article 3(3) TEU that stipulates that the EU “shall work for the sustainable develop-
ment of Europe based on balanced economic growth and price stability” (emphasis added).

teJudgment of the Court of Justice, C-438/05, Viking Line, ECLI:EU:C:2007:772,
para 44.
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the collective action represents a restriction to the freedom of establish-
ment as it “has the effect of making less attractive, or even pointless [ ... ]
Viking’s exercise of its freedom of establishment, because it prevents
Viking [...] from enjoying the same treatment in the host Member State
as other economic operators established in that State”.'” Then it acknowl-
edged that although the protection of workers is a legitimate interest that
may justify restricting fundamental freedom, this may only take place if it
were established that the jobs or conditions of employment of the mem-
bers of the trade union employed by Viking Line were genuinely jeopar-
dized or under serious threat, and if the particular collection action was
suitable to ensure the achievement of the objectives pursued and did not
go beyond what is necessary to attain that objective.!®

The approach of the CJEU has been criticized as being based on a
“peculiar understanding of economic freedoms” that gives priority “to the
rights of capital holders over the socio-economic rights” (Menéndez
2011, p. 168). Arguably, the peculiarity lies in adopting the neoclassical
understanding of the market economy. The neoclassical aspect of reason-
ing of the CJEU lies at the core of the traditional internal market balanc-
ing formula: free movement leads to allocative efficiency, and therefore
inevitably brings about positive outcomes for the whole society—it is the
rule (Brisimi 2016, p. 62). Any competing fundamental values may prevail
only as an exception if they are justified and proportionate. In other words,
the economic freedoms are considered a motor of integration while the
socio-economic rights seem to appear as somehow tolerated brakes.

A risk that arises from such an approach could be that the internal mar-
ket and its core principles are considered a nonpolitical structure (Bugaric
2013, p. 12) and as a value-neutral system that is unavoidable for eco-
nomic growth and the well-being of society. However, such an under-
standing of the internal market is the consequence of a highly political
choice from among diverse economic theories. If an alternative economic
theory were chosen, the balancing exercise could be different.

For example, post-Keynesian economics would not see the free move-
ment of companies as flawless and always economically advantageous. It
might be dangerous when it “allows companies to pursue rent-seeking
behaviour by playing off different regions and different labour forces
against each other” (Kaupa 2013, p. 67). From the post-Keynesian point

71bid., para 72.
¥1bid., para 90.
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of view that focuses more on the demand-side of the market, the way
resources are distributed among individuals has a more significant impact
on economic growth than the efficiency of production (Lavoie 2011,
p. 11). If this theory were applied in case of a clash between fundamental
economic freedoms and socioeconomic rights, the latter would not lose
so easily.

Endogenous growth theory would not support the standard balancing
formula either. According to this theory, economic growth has endoge-
nous, rather than exogenous, causes. The growth is a result of investment
in innovation, knowledge and human capital (Aghion and Howitt 1997).
From the perspective of this theory, a danger is seen in the fact that from
a strictly neoclassical approach, countries with the comparative advantage
in lower wages would not be motivated to technically more demanding
production and would get stuck in low-tech and less productive industries.
This would lead to asymmetry in the economic growth between respective
countries.

The question remains how such alternative approaches could be trans-
lated into judicial reasoning. A potential way could be to use the
Schmidberger type of double proportionality test!” where both competing
fundamental values stand on an equal footing (Lenaerts 2012, p. 393). In
such a case, the justification in favor of socioeconomic rights could lie in
“possible positive long term effects of industrial action for the interests of
workers” (H6s 2010, p. 240).

Anyway, these examples show that different economic theories under-
pinning a certain legal interpretation lead to different results. Therefore,
when deciding hard cases where competing fundamental values must be
balanced, judges should at least bear in mind that the balancing exercise as
such is not value-neutral. The very construction of a balancing formula
and the entry value of each of the competing interests may influence the
outcome. The conventional internal market proportionality test is based
on neoclassical assumptions, but judges should know that there are alter-
native economic approaches and that market freedoms may be subject to
various ways of economic interpretation.

For judges, the knowledge of different economic theories represents
“bonus knowledge”. It might be useful mainly for higher court judges
who contribute, while interpreting the law, to contouring policies.

YJudgment of the Court of Justice, C-112 /00, Schmidberger v. Austria, ECLL:EU:C:
2003:333, paras 78-79.
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Economic ideas and assumptions influence policy choices that are conse-
quently incorporated into legal rules and may have an impact on how
these rules are interpreted.

4.5 EFFICIENT CASE MANAGEMENT
AND PROCEDURAL EcoNOMYy

The fourth category of judges’ economic thinking embraces economic
considerations related to the management of workload, the consequences
of procedural decisions and procedural economy in general. While plan-
ning hearings, taking evidence, appointing experts, scheduling, joining
cases together, deciding to stay the proceedings, making breaks in work-
ing on one case and so on, judges have the opportunity to think “eco-
nomically” and balance costs and benefits.

A judge, as any economically rational agent, has to make various deci-
sions in order to work efficiently. Within the framework of the judicial
decision-making, efficiency?® could be concretized and translated as the
optimal balance between, on the one hand, legal accuracy and fairness of
the decision and, on the other hand, the aim to deliver the decision in a
reasonable time frame and to avoid excessive costs (Krajewski 2019,
pp. 222-223).

As an example, let us look at the decision-making of a judge in a civil
procedure.?! She /he must perform a balancing exercise in situations where
she /he decides upon procedural steps. For example, scheduling an extra
hearing where additional evidence is taken might lead to a more precise
fact finding, but it takes up time which could be dedicated to another case.
On the other hand, when the first-instance judge is satisfied with the
already given facts and denies taking other evidence, the court of appeals
may conclude that fact finding was not complete and thus cancel the deci-
sion and return it to the first-instance judge who has to work on the same
case again.?> As the interactions with higher courts represent repeated
games, after some time and with increasing experience, judges may,

200n the basic economic model of the legal process, see Cserne (2020, pp. 35-37).

2!'The examples are taken from Czech law, but they may appear in other jurisdictions
as well.

2 Article 219a and article 221 of the Act no. 99,/1963 Sb., Czech Civil procedural code.
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presumably, estimate whether, in a given case, it is worth bearing a risk or
whether it is safer to spend more time on the case.

Within proceedings of a particular case, the judge has to bear in mind
procedural economy that requires costs of proceedings to be as low as pos-
sible, but not to jeopardize the objective of the procedure. The aim of the
principle is to make the proceedings simple and brief and to avoid unnec-
essary steps and excessive costs (Grubbs 2003, p. 24). Rules on procedural
economy may be embedded already in codes of procedure, but there
might be situations where judges are, within their own limits of discretion,
free to make their own procedural decisions based on their own cost-ben-
efit analysis of a given situation. For example, a judge may, for the pur-
poses of procedural economy, join cases pending before her/him that are
similar in facts or that involve the same parties.??

There might be situations where a judge decides whether to stay pro-
ceedings or not. Let us consider a Czech civil procedure on competition
damages. If the administrative proceedings of the competition authority
that would lead to an outcome that might be decisive for a civil case are in
progress, the judge might decide to stay civil proceedings and wait for the
administrative decision.** However, when it is apparent that the adminis-
trative proceedings will be too lengthy, it might seem more efficient to
decide the administrative action on her/his own.?® However, there is a risk
that if the final administrative decision is contrary to the initial judicial
decision, the judicial proceedings will have to be renewed, which incurs
additional work for the judge and additional costs for the parties. In both
situations, a judge has to evaluate whether the case is so complex that it is
better to wait for the administrative decision, or whether it would delay
the exercise of justice excessively.?

Moreover, economic thinking of a rational agent may be found even in
banal situations when judges consider the efficiency of their own working
habits. For example, a judge might decide whether to take a break from

23 Article 112 of the Act no. 99,/1963 Sb., Czech Civil procedural code.

2+ Article 109(2)(c) of the Act no. 99,/1963 Sb., Czech Civil procedural code.

%5 Article 135(2) of the Act no. 99,/1963 Sb., Czech Civil procedural code.

26In general, Czech courts are not very keen to stay proceedings on competition damages.
For example, in case no 15 Cm 56,2012, the Municipal Court in Prague (first-instance
court) stayed proceedings in order to wait for the decision of the competition authority, but
the High Court in Prague (appeal court) dismissed this decision saying that it would delay
the exercise of justice excessively (case no Cmo 126,/2013-437) and ordered the first-
instance court to continue.
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working on one case and start working on another case in order to feel
refreshed, with the aim of returning to the first case later, or whether it is
more efficient to finish the first case at one go, because there is a risk that
after some time she /he may forget some important aspects of the case and
will have to study the case from the very beginning again. Working on
several cases at the same time might keep the judge refreshed, but when
there are too many open cases, it might lead to overall inefficiency (Coviello
etal. 2014).

In the latter example, we can see that a simplified version of the cost—
benefit analysis is part of the daily decision-making of any judge. Even if
judges are not fully aware of their own economic thinking, they may
employ economic considerations very often. While it is interesting to keep
such situations in mind, the examples might open a fruitful field of empiri-
cal studies on the efficiency of (civil) justice (Palumbo et al. 2013; Epstein
and Knight 2017) or the efficiency of the judicial system (Voigt 2016).

4.6 CONCLUSION

This chapter mentioned four different model situations in which judges
may face economics or may apply economic arguments. When deciding a
case that belongs to an explicit economic area of law, judges must master
economic reasoning and understand economic causal links between vari-
ous aspects of a certain behavior, its motives and consequences, together
with the overall impact of such a behavior on markets and the economy.
When judges are tasked with estimating competition damages, they must
carefully assess all given facts, understand economic theory on how dam-
ages occur and determine reasonably the probable extent of damage. In a
situation where judges compare competing fundamental values, they must
be aware that the balancing exercise as such is not value-neutral, and that
the construction of a legal (proportionality) test might be influenced by a
particular economic theory. Finally, in their everyday work, judges must
balance costs and benefits of their discretionary steps.

Knowledge of at least some basic economics may be helpful to any
judge at any instance. For judges who deal with cases within explicitly
economic fields, it is important to understand the economic assumptions
behind these legal domains more profoundly and to be able to apply even
complex economic arguments. The awareness of a leading economic the-
ory that shapes case law could help judges to understand the overall con-
text of their decision-making. A rigorous and transparent work with
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economic considerations could enhance the quality of decision-making
and it could even increase legal certainty. Our knowledge of different situ-
ations where economics may be applied could hopefully help us to assess
the quality of the courts” outputs. Once we know which situations require
which form of economic thinking, we may better assess whether the
approach taken by the judge in a particular case was right and fair.

Potentially, knowing different scenarios where economics may play a
role could be useful when thinking about the proper (economic) educa-
tion for judges. No judge wants to look stupid and undereducated—even
in the field of economics. In order to avoid mocking by each and every kid
in the kingdom, all judges should rather study at least some basics of eco-
nomics. It is, nonetheless, another story.
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CHAPTER 5

Characterizing Economic and Legal
Approaches to the Regulation of Market
Interactions

Fernando Gomez Pomar

Abstract This chapter provides an overview of how EU private law (and
national European private laws) and, more specifically, contract and con-
sumer law do not see eye to eye with economic—and law and econom-
ics—views over those kinds of interactions. With some illustrations from
ECJ case law as motivating the study, it is argued that the divergent
approaches reflect a deep divide between the intellectual goals and per-
spectives in both disciplines. This is to be lamented, since a greater open-
ness by legal theory and legal academics toward economic ways of looking
at market interactions would greatly enrich and refine the functioning of
legal systems.
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5.1 INTRODUCTION

The way in which legal notions are conceived, legal modes of thinking
work, and the elements or inputs to be brought into them, influence the
areas—in contemporary societies and legal systems, a large number—gov-
erned by legal rules, both in terms of determining legal outcomes and
making sense of the legal solutions.

Economics as an intellectual field has experienced significant changes in
the past decades. Economic theory and economic methods have greatly
expanded their scope of application to cover many dimensions in the
workings of societies but, more importantly for present purposes, their
sophistication, realism and accuracy have increased substantially in terms
of explaining the functioning and effects of economic interactions.

Game theory and information economics, empirical techniques with
more structured data analysis and inference allowing more rigorous causal
claims, statistical treatment of big data and behavioral analysis have joined
forces in substantially transforming, and expanding, the economic under-
standing of how transactions and markets work.

To be honest, legal thinking has not played any meaningful role in the
recent evolution of economics, not even in the (multiple) areas of com-
mon interest, although the attention paid by economists to institutional
matters (including the workings of legal systems) and the recognition of
their importance have substantially increased in recent years.

When one looks at the legal world, despite the radical transformation of
economics and its output (both in terms of substantive knowledge and of
methods), the law, legal thinking and legal practice are broadly immune to
economic inputs and influence. Even legal domains directly interested in
how firms interact with other firms and with consumers through contract-
ing and markets remain, with a few exceptions—both geographical and
disciplinary—Ilargely unconcerned by those developments in economics,
and by economic insights more generally. More specifically, if one thinks
of'the receptiveness of courts and legal scholarship, at least in the European!
context, toward developments in economics (and law and economics),
connected with game theory, information economics, econometrics and

'"The European experience, perhaps similar to that of other legal contexts (Latin America,
among others), differs from that of the US, although the true influence of Law and
Economics there is a matter of debate: Garoupa and Ulen (2008, p. 1555).
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empirical methods,? the emerging picture is one that can be characterized
as cold, when not hostile (Alemanno and Sibony 2015, p. 22).

In contrast, behavioral analyses, including behavioral economics and
law and economics, and specifically their fundamental approach, findings
and implications for policy in various areas of interest for lawmaking and
legal regulation, have been received with a warm glow by a substantial,
attentive group of scholars within the European legal academia.? Whether
this has had a deeper impact upon mainstream European legal scholarship,
even the one dealing with consumer contracting, let alone on courts and
legal practice, is a different matter. In fact, I fear that one should remain
skeptical as to how seriously behavioral concerns, insights and, above all,
modes of thinking about interactions and the role of regulatory interven-
tions are truly making significant advances into the operations of con-
sumer law in Europe. As has been recently observed, the Court of Justice
of the European Union (the CJEU) shows a clear reluctance to explicitly
refer to economic arguments (Franck 2017, p. 110).

To economically minded scholars, why, when dealing with legal dimen-
sions of economic interactions, law and legal scholarship in Europe exhib-
its an ostensible disregard vis-a-vis economic insights appears puzzling and
worthy of an attempted explanation. To be sure, economics as an aca-
demic discipline remains largely ignorant of the actual workings of the law,
and tends to disregard the contributions from legal scholarship illuminat-
ing the legal and institutional foundations of societies and economies
(Garoupa 2012). Even Ronald Coase (1988, pp. 158-159 and following),
the father of law and economics, complained about this, and argued that
it weakened the real-world appeal of economic contributions. One could
even question the pretense of economics (or of some economists, at least)
to dictate methods and policy advice in other areas of social science with-
out a deeper knowledge of the subtleties and the complicated workings of
those arcas.* The law may be a prototypical example of this failed imperial
expansionist campaign into a very complex area of human and social
experience.

2For instance, a recent special issue on “Empirical Methods for the Law” was published in
a European economic journal (Journal of Institutional and Theoretical Economics, vol. 174,
2018), and very few contributions were authored by European legal scholars.

3See Micklitz et al. (2018), Mathis and Tor (2016) and Alemanno and Sibony (2015).

*Coase (1994, p. 42), ironically, characterized this attitude with an apt historical meta-
phor: “At a time when the King of England claimed to be also King of France he was not
always welcome in Paris”.
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The potential deficiencies of the economic ventures into other intel-
lectual fields are surely relevant, but not my intended focus. I am more
interested in the workings of legal systems and in how the intellectual
views and tools used by courts and legal academics affect the way in which
the machinery of the law influences social and economic outcomes. Thus,
I will leave for others (recently, Calabresi 2016, p. 2 and following) the
“economic” side of the divide or fault between economics and law.

The goal of the chapter is to present the argument that, in addition to
other factors, the “essentials” of legal approaches to behavior in general
make it hard for legal thinking to be receptive to economic perspectives
about market behavior. Thus, legal institutions—courts, most notably—
and legal scholarship are reluctant to familiarize themselves, to consider,
let alone to share and use the “essentials” of economic analyses—theoreti-
cal and empirical, behavioral and nonbehavioral—that try to explain
actions and choices by participants in economic interactions. The distinc-
tive “legal” approach (as markedly contrasting with the economic) plays a
large role in the perceived self-sufficiency of legal thinking about market
behavior that underlies the still dominant views in European case law and
literature.

5.2  SoMmEk LANDMARK EU CoNSUMER CONTRACT CASES
SHOWING A CLEAR DISREGARD FOR EcoNOoMIC THINKING

In this section, I present a brief sample of CJEU cases turning the back
toward economic input. These cases, however, provide a clear illustration
about the fact that the most influential court in consumer law in Europe,
when confronted by interpretive conundrums on consumer contracts,
utterly disregards economic input (theoretical and empirical; behavioral
and nonbehavioral alike). I want to emphasize that in these cases I do not
have an issue with the disposition of the case as such by the CJEU, but
with the “legalistic” approach by the Court.

A very compelling example, I believe, is Matei.® The decision by the
Court concerned whether a ‘risk charge” applied by a bank in the contract
with the borrowers would qualify or not as an unfair term in a consumer
credit contract. Specifically, the controversial issue was the application or
not to the ‘risk charge’ of the “core term” exception of the unfairness test
under art. 4 (2) of the Unfair Contract Terms Directive (UCTD).

® Bogdan Matei, Toana Ofelin Matei v. Volksbank Romania SA, Case C-143/13.
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Concerning this point, the CJEU said: “The Court has held that con-
tractual terms falling within the notion of the ‘main subject-matter of the
contract’, within the meaning of Article 4(2) of Directive 93 /13, must be
understood as being those that lny down the essential obligations of the con-
tract and, as such, characterise it.” And concluded that “/[t/he mere fact
that the ‘risk charge’ may be vegavded as vepresenting n velatively important
part of the APR and, therefore, the income received by the lender from
the credit agreements concerned s in principle irrelevant for the purposes
of determining whether the terms providing for that charge define the
‘main subject-matter’ of the contract”.

Matei® seems to imply that the “core terms” notion is a formal, abstract
one referring to the legal “characterization” of the type of contract the
parties have entered into, and specifically based on whether such legal
description categorizes the subject matter of the term as being essen-
tial or not.

Following this premise, the fact that a certain charge in a loan is included
in the annual percentage rate (APR), even as a (quantitatively, one would
imagine) noticeable portion of'it, is irrelevant for determining whether the
charge should be considered a core term or not. The APR s a tool intended
to increase the salience of various components of cost in a transaction that
is in itself complex, involves various dimensions and typically includes
charges that are deferred or extended over time. In complex, multidimen-
sional consumer contracts, one would expect firms trying to decrease the
number of salient components and increase non-salient ones. Enhancing
salience may result in better assessment of the true costs of a credit and
more desirable consumer choices.”

There is evidence, however, that, despite the concentration of price
information in the APR figure, and the fact that the APR simplifies in a
standardized way some crucial information, results remain unimpressive in
terms of improving consumer awareness and welfare.

Even when one is skeptical about the virtues of APR in increasing actual
levels of salience for consumers in credit contracts, Mates’s utter disregard
of the economic issues is troubling. The fact that a given charge is a major
component of the APR should have a bearing—not necessarily decisive—
on whether the charge was salient, and thus the consumer was reasonably

¢Building upon a previous CJEU decision, Arpad Kisler, Hajnalka Kdslerné Rabai v. OTP
Jegzilogbank Zrt, Case C-26,/13.
7See Bar-Gill (2008, p. 1140, 2014, p. 465).
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aware of its existence and overall impact on the total cost of credit for her/
him. For sure, one could conclude that, given the available evidence, and
the circumstances involved, the inclusion in the APR does not make that
charge “sufficiently” salient or transparent for the consumer in terms of
making an informed choice. But the general finding that whether a given
price component is included or not in the APR is “irrelevant” for a finding
of the “core term” exemption seems ill-advised from an economic per-
spective, especially when coupled with the assertion that what is a core
term is something that has to be determined on the basis of what general
contract law deems to be an “essential obligation” for a party. It is hard to
question that the categories and words of civil codes are generally less cor-
related with salience than the inclusion or not by a certain price compo-
nent in the APR.

In Costen,® a commercial lawyer signs a credit agreement with a bank.
The repayment of that loan was secured by a mortgage over a building
belonging to the lawyer’s firm. The credit agreement was signed by him,
not only as borrower but also as representative of his law firm, since the
firm was the mortgagor securing repayment the loan.

The CJEU held, in order to solve the issue of whether the contract was
a consumer contract, that the fact that the loan was secured by a mortgage
granted by an experienced commercial lawyer in his capacity as representa-
tive of his law firm, and involving goods belonging to that firm, is irrele-
vant. Although in general there are plausible (legal and economic) grounds
to disregard certain pieces of information in legal decision-making, Costea
leaves one wondering about the reasons for discarding most of the case-
specific information regarding the knowledge and position of the bor-
rower and mortgagor, an attitude that may be thought to induce a cruder
and less informed solution to consumer contract cases.

Another illustration is the Gutierrez Naranjo® case. With its decision in
this case, the CJEU cast its powerful vote in the controversy surrounding
the saga of the Spanish litigation on mortgage floor clauses (limits to the
variability of adjustable mortgage rates) inserted in many mortgage loan
agreements in Spain. When interest rates in the Eurozone started to
decrease, reaching historically minimum rates, many Spanish debtors saw

8 Horatin Ovidiu Costea v. Volksbank Romanin SA, Case C-110/14.

¥ Francisco Gutiérrez Navanjo v. Cajasur Banco SAU, Ana Marin Palacios Martinez v.
Banco Bilbao Vizcaya Argentaria SA (BBVA), Banco Popular Espanol v Emilio Irles Lopez and
Tevesa Torres Andren, Joined Cases C-154 /15, C-307 /15 and C-308/15.
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how their mortgage payments decreased but only limitedly so, resulting in
monthly payments higher than the ones they would have faced had they
been paying their monthly dues with respect to Euribor plus the agreed
spread, with no lower bound or floor.

The Spanish Supreme Court held that these were subject to a material
transparency control'® as to whether the consumer could actually under-
stand the full legal and economic consequences of the contract, and held
them as unfair. However, in attention to a number of factors, the Spanish
Court opted for limiting the restitutionary effects of the finding of unfair-
ness. When the issue was referred by several Spanish lower courts, the
CJEU ruled the Spanish Supreme Court position on limited restitution as
incompatible with the UCTD. In Gutiérrez Naranjo, the CJEU found
that “Article 6(1) of Directive 93 /13 must be interpreted as meaning that
a contractual term held to be unfair must be regarded, in principle, as never
having existed, so that it cannot bave any effect on the consumer”. Thus, the
effects of a finding of unfairness are automatic, almost robot-like. Once a
term is held unfair, regardless of the underlying reasons, the subject matter
covered by the term and the “severity” of the unfairness, there is no room
for maneuver in the consequences for the parties. No economic (either
theoretical or empirical, based on rational choice or behavioral) reason can
be weighed as to the consequences of unfairness. Automatic legal conse-
quences always ensue from finding a contract term unfair.

In Gut Springheide,'* the CJEU crafted the EU normative notion of
the “average consumer” and the defining features of such a notion. The
“average consumer”, created in order to assess the misleading potential of
promotional materials for the sale of eggs, not only has been kept in the
arca of labeling and composition of food products ( Teckanne'?), but has
now traveled to credit contracts (Kdsler, Matei), and generalized to all
commercial practices.

The CJEU is adamant in considering that the average consumer notion
is not an empirical one, and that the conditions and features defining it in
any given case result from courts exercising their own judgment to deter-
mine what the typical features of the average consumer will be. But if it is

19 Already anticipated by the CJEU in RWE Vertrieb AG v. Verbraucherzentrale Nordrhein-
Westfalen e.V., Case C-92/11.

Y Gut Springheide GmbH and Rudolf Tusky v Oberkreisdivektor des Kreises Steinfurt, Case
C-210/96.

12 Bundesverband der Verbraucherzentralen und Verbraucherverbinde — Verbraucherzentrale
Bundesverband e.V. v Teekanne GmbH & Co. KG, Case C-195/14.
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not a statistical composite of how real individual consumers are and react,
what is the average consumer? A normative aspiration? A moral claim? A
backdoor to introduce a general due care standard for consumers? An ad
hoc determination based on policy or, worse, expediency to move the
unfairness threshold up or down as desired by the decision-maker? From
an economic perspective, the benchmark should not be idealistic, but
firmly grounded on how consumers really are and behave, not how they
could or should act, based on some external normative criterion.

5.3 CONTRASTING LEGAL AND EcoNoMIC MINDSETS
FOR ECONOMIC INTERACTIONS

As already mentioned, the refinements in economic theory and economic
empirics in recent decades have vastly transformed economics as an intel-
lectual field. In contemporary societies, the complexity and reach of the
law and legal institutions has also expanded to a considerable degree.
These paths of expansion, however, have not fundamentally altered the
intellectual gist either in economics or in law.

Despite the emergence of law and economics as a distinctive area of
thinking over legal systems and their role in societies, and despite the more
or less intense pushes of some law and economics efforts, legal thinking,
at least in Europe and Latin America, has remained largely unaltered as to
how the regulation of social interactions, including the market interac-
tions over which the theoretical and empirical knowledge in economics
has been accumulating and refining, should be conceived and undertaken.

The lack of influence from economic thinking is not an anecdote, or a
specific oddity afflicting the CJEU and its members. The clear diffidence
about economics in an area of the law squarely dealing with economic
interactions is a reflection of certain features that characterize legal think-
ing in its traditional European manifestations. These internal factors,
linked to the law’s self-conception as an intellectual enterprise, are more
relevant than other ideological or philosophical stances commonly raised
in the face of economic knowledge.

One possible explanation (Schwartz 2011, pp. 1536-1537) for the
situation (in the US) of lack of dialogue between pure contract law schol-
ars on the one side and economists and economically trained legal scholars
working in contract theory on the other is found in the joint effect of two
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forces: (i) modern contract theory is intrinsically complex and sophisti-
cated, and the translation of the substance and implications of this body of
knowledge for lay readers (such as legal scholars and judges) requires an
amount of effort that has discouraged economists even from trying; and
(ii) the prevailing and appalling “economic illiteracy” (Schwartz 2011,
p. 1537) in the traditional contract law professoriat.

Others (Garoupa and Ulen 2008, p. 1555) would argue that the failure
of economics to exert an influence over the law is highly dependent on the
success (or lack thereof) of Law and Economics as a school of thought in
legal academia. For this view, in addition to certain institutional condi-
tions (a competitive market of institutions providing legal education,
essentially law schools), a key point is the existence of a sufficiently estab-
lished—albeit not necessarily dominant—“legal realism” movement
among legal scholars. They understand “legal realism” as the combination
of two major views: skepticism about legal formalist claims of internal
consistency and self-sufficiency of legal rules and categories, and an inter-
est in “law in action”, that is, the actual effects of legal rules and their
implementation on actual behavior and phenomena. They argue that both
a competitive academic market and legal realism are necessary prerequi-
sites for the success of law and economics as a new strand of legal thinking.
And when law and economics becomes an accepted part of legal academia,
economic input would naturally flow into the understanding and regula-
tion of market interactions by legal rules and courts with the intermedia-
tion of legal academics.

In my account, however, I would like to emphasize the role of modes
of thinking and conceptual apparatuses that I consider still dominant in
traditional schools of European legal thinking. I concede that there is
some variance in the authority that those intellectual forces have over legal
systems, depending on factors that are specific to a given legal culture, and
to observed practices in a given subset of legal academia.

The first of those features or properties could be labeled as the anti-
realism, idealism or inward-looking bent in legal thinking. In contrast,
economics could be characterized as dominated by a realist or outward-
looking perspective, in the sense that economists typically conceive their
task as giving an account of observed phenomena in real-world social
interactions (see the contrast between Kelsen and Posner in Matecka 2017,
pp- 498, 507).

The economic disciplinary outlook attempts to explain what is out
there, searching for factors underlying why social interactions assume the
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form they do in reality. Legal thinking, quite differently, is commonly
viewed as a discipline that tries to make sense (broadly conceived) of nor-
mative propositions that may be recognized and imposed as “Law” in a
given time and place. The task of the legal enterprise is to reveal the scope
and meaning of those propositions, expressed either as formal legal rules
adopted by legislatures and other legitimate state authorities, or in the
form of doctrines and interpretations of existing legal materials developed
by courts and commentators (e.g., Larenz and Canaris 1995, p. 17). Even
empirically oriented legal scholars, in the end, admit that legal research is
a normative endeavor, and that its task is to give advice about normative
propositions to those who have to adopt, enforce or interpret them (e.g.,
Engel 2018, p. 18). Many lawyers (doctrinal ones at least) would inhabit
the “normative reality” and not the external reality of agents interacting in
the real world. In a way, Hegel’s dictum (“Was sein soll, ist in der Tnt
aunch”) seems to be broadly shared in legal thinking, although perhaps not
always consciously. Not all would endorse the belief (which would be an
extreme version of legal idealism) in the internal integrity of the law and
the ability to provide response to any question or issue that arises in the
functioning of a legal system, but milder versions of this view would be
common in many, if not most, legal cultures in Europe.

This does not imply that looking for explanations about the law is
beyond the realm of legal thinking. It is not. In fact, explanatory theories
abound in law and legal research, even in traditional and doctrinal legal
scholarship. What is characteristic of explanatory ventures in legal thinking
is that almost always the explanandum is not given by observations about
external world events or actions (or stylized or intuitive generalizations
about them), but instead by legal rules, decided cases or doctrinal inter-
pretations (e.g., Wendel 2011, pp. 1062-1063). In economics, typically it
is the external world, directly or through observations, generalizations or
expectations concerning behavior, which constitutes the explanandum in
the explanatory models or theories.

To be sure, in law and economics, sometimes the explanandum (or part
of'it at least) is also given by legal doctrines, materials or outcomes. In this
sense, an economic model may be, inter alin, able (or conducive to) ratio-
nalize or explain legal doctrine, case law or even legislative solutions,!?
although not necessarily the internal reasons and arguments provided by
courts (see Esposito 2020).

13Kornhauser (2018).
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As to the explanans, explanatory inquiries in legal scholarship are com-
monly characterized by using hypotheses whose nature is also mostly
“legal” or “internal” to the legal system. It could be argued that many
elements that have become now “legal” or “internal” were borrowed in
reality in the past from a varied set of disciplines: Theology, History,
Philology, Philosophy (moral, political), Linguistics. And to this long and
illustrious list of “external” disciplines providing inputs for explanations
about legal doctrine, law and economics would simply try to add econom-
ics, in its various dimensions. It is true, however, that the inward-looking
attraction remains strong, at least in certain areas or schools in legal
academia.'

The contrasting intellectual outlooks of economics and traditional legal
scholarship are almost naturally projected onto the research questions
posed by one and the other in the common areas of interest. If one thinks
of contracts, the dominant legal scholarship typically starts by asking ques-
tions about the meaning of the normative propositions that have validity
in a given legal system to govern contracts, and the ways in which case law
developed by courts and commentary by legal scholars help to ascribe one
or the other meaning to the texts, or to complement the shortcomings of
the latter with respect to certain situations or cases, real or imagined. The
economic approach would start and proceed very differently. It would
look into what contracts the parties write and what contracting practices
are observed between the parties, what problems the parties are trying to
address with those terms and practices and how the solutions implemented
may compare with some other feasible arrangements that could be imple-
mentable. Eventually the legal system would be added to the picture, and
the main questions to ask would be of the following kind: what can the law
do to help the parties achieve their ends through contracting? How does
the law actually perform this function?!®

A second feature of how most participants in European legal culture
perceive their task and role is linked to the notion of essentialism (or anti-
instrumentalism) of law (or large portions of it, at least). As a consequence,
essentialism will extend to legal rules and also to legal concepts, both
those explicit in the law and those “constructed” by legal scholarship.

See, for instance, the treatment of “goals or functions” and of the “ Natur der Sache” in
legal methodology, in Larenz and Canaris (1995, pp. 153 and 2306).
15See Kornhauser and MacLeod (2013, p. 918).
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Law is often conceived by lawyers in most legal professions and activi-
ties (including academia) as an inescapable, and not contingent, building
block of an intrinsically (and perhaps objectively) valuable framework for
the realization of certain ultimate social values.

This belief about the entire edifice of the law and its associated value
and virtue is then transposed to widely accepted legal concepts and cate-
gories that cease to be seen as means to achieve an end (even an internal
one to the legal edifice itself). Thus, they are not viewed as “mere tools”
to achieve goals (to better understand the world, or to act upon it), but as
possessing intrinsic value, linked to ultimate or inherent values of the legal
system. Paraphrasing William James,!¢ for part of traditional European
legal culture one could say that legal theories and concepts are often
viewed as answers to permanent enigmas in the law, on whose truth we
can safely rest.

In economics, theories are simply instruments to provide (hopefully
satisfactory) explanations about external realities. Quite differently from
traditional self-conceptions in law, economics is typically conceived by the
economics profession as a scholarly endeavor devoid of any intrinsic value
beyond its capacity to provide useful explanations about the observed phe-
nomena of interest to its practitioners. Its core value lies in the ability to
predict outcomes and explain observed phenomena. To be sure, there is
(and always has been, since economics has a distinct intellectual character)
a policy side to the enterprise of economics as a discipline, but it is con-
ceived as “added” or external to its main explanatory mission. Moreover,
this policy dimension lies in providing the theoretical and empirical tools
to explain and predict behavior and outcomes in the real world that could
serve policymakers to take more informed decisions in the pursuit of its
goals or ultimate objectives.

One would then see without surprise the reluctance by legal thinkers
and scholars and, inspired by them, courts and practitioners, to replace (or
even, more modestly, to contrast or to supplement) the legal notions,
doctrines and categories containing and expressing intrinsic worth, with
theoretical models and predictions, and with empirical evidence about
outcomes that admittedly lack the intrinsic values that the legal categories
allegedly possess.

With respect to the third feature I would like to emphasize, it is fair to
start with the assertion that in certain areas of European legal scholarship

1o Tames (1992, p. 42).
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it is still a prevalent perspective—perhaps even dominant in some influen-
tial national legal cultures—that legal thinking approaches its object of
interest (the law and legal institutions) through internal comprehension or
interpretive individual understanding ( Verstehen) and not through exter-
nal explanation trying to discern and establish general causal claims or
propositions about the validity of a hypothesis for the outcome in need of
explanation ( Erkldren; Larenz and Canaris 1995, p. 25). Legal scholarship
(or legal science, as certain legal cultures call it) belongs to the world of
internal understanding; economics (and law and economics) belongs to
that of external explanation.

In this view, as a result, methods of quantification, of searching for
causal connections between externally observed phenomena and factors or
variables, are seen as alien to the true enterprise of legal scholarship.
Moreover, the idea that problems or debates may not have a theoretical
answer (i.e., theory does not offer a determinate view of what is the best
explanation among the competing ones) and only an empirical one!”
seems to be alien to predominant legal thinking, according to which
empirics providing the clue to what the law should be is at odds with the
deeply entrenched idea that law possesses internal values and an internal
logic that is not contingent upon facts.

True, if legal scholarship has to provide advice to legal decision-makers,
prediction of the outcomes over some variable of interest becomes a rele-
vant issue, and causal inference enters legal thinking (Engel 2018, p. 7).
However, for this one needs to assume that the law should care for the
outcomes in the real world, which is not obvious to everyone in law and
legal thinking (on consequence-based legal reasoning, see Cserne 2020).

In economics, in contrast, and especially in recent years, there is an
emphasis on using data (from real-world interactions, natural experiments,
field experiments or laboratory experiments) to answer questions about
the causal effects of certain factors or variables. Correspondingly, data
analysis and statistical inference loom very large in the economic profes-
sion. As a consequence, empirical methods often hold the key to resolving

7T am aware of the Is/Ought dilemma, and I do not claim that a reliable bridge between
empirical findings and normative conclusions always (or even often) exists. But not rarely,
both in law and in law and economics, the research question does not lie with ultimate goals
or normative justifications for an action or policy, but merely on how to best achieve a shared
or undisputed normative goal.
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debates about conflicting predictions and implications from otherwise
well-conceived and executed theoretical models.

In sum, deeply held conceptions in Europe as to the nature and role of
legal thinking and the entire enterprise of the legal system may—and in my
view they do—Ilead one to look into economic concepts, arguments and
evidence to help the functioning of the laws and legal institutions dealing
with economic interactions and markets. The cases examined in Sect. 5.2
should not be perceived as isolated instances of short-sighted decisions on
how to regulate market interactions, but the reflection of an important,
deeper, perhaps structural, lack of receptiveness of standard European
legal thinking toward realist, instrumentalist and empiricist views of com-
plex systems (such as the law).

5.4  CONCLUSIONS

The lack of resonance of the contributions—both theoretical and empiri-
cal—from economics in the European legal community, case law and prac-
tice is, I believe, a very unfortunate situation. Economists often lack the
deep knowledge of legal issues to formulate good questions about the
functioning of law and the social and economic relevance of legal rules and
institutions. In turn, lawyers, who do possess such knowledge, often lack
proper tools to answer deep questions about the functioning of law and
how it affects firms, consumers and society at large.

In my years as a legal scholar, I have come to observe, and now hold as
a firm belief, that legal scholarship and the entire endeavor behind legal
systems would significantly improve with the intelligent and discerning
use of the contributions from economics. But deeply—almost sacredly
among some—held convictions in the European legal community seem to
raise significant obstacles for such a development. And until these beliefs
significantly lose appeal, it is hard to anticipate that economic input,
despite its intellectual allure, will become a major factor in shaping legal
thinking and legal policy over market interactions, at least among courts
and legal scholarship in connection with major legal areas such as contract
and consumer law, tort law, administrative law and several others.

Obviously, the more “refined” and more “institution-attentive” eco-
nomic contributions become, the easier is their way into legal thinking,
and the higher the chances that the legal community will be responsive to
their findings. I do not deny that much can be improved in this respect in
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order to make economic input not only more “user-friendly” for non-
economists, but also more targeted to the relevant questions in law.

However, I fear that these intellectual obstacles in the dominant legal
mindset are likely to prove resilient even vis-a-vis more sophisticated and
more legally alert and conscious economic contributions to understand
the role and effects of legal systems in governing social and economic
interactions.

For instance, the clear advances over the relatively unsophisticated
views of price theory in the 1960s and early 1970s'® have not made signifi-
cant progress in European legal academia. Even the warm welcome to
behavioral economics in influential tenets of the European legal academia
may be explained, perhaps, by a—however misguided—view!® that behav-
ioral economics is largely a refutation of standard microeconomics and
game theory: in reality, it is for the most part a refinement of the existing
approach by scholars who consider themselves professional economists.

For this (sad) state of affairs in European legal systems to change for the
better, the initial push needs to come from legal scholarship.
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CHAPTER 6

What Is Forensic Economics?
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Abstract This chapter provides an overview of forensic economics by dis-
cussing four questions about its domain. The first question asks whether
forensic economics is a practical or academic enterprise, or both. The sec-
ond one concerns the types of legal decisions that forensic economics
informs, including three separate stages of law enforcement and the dis-
tinction between questions of fact and law. The third question relates to
the fields of law to which forensic economics applies with special attention
to tort damages and antitrust. And the fourth one considers the position
of the people who carry out the forensic-economic analyses outside of or
within an enforcement body.
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6.1 INTRODUCTION

While it is universally agreed that economics has a forensic branch, no such
consensus exists as to what it exactly entails (Christiansen and Ewald 2014,
p. 144). This chapter provides an overview of forensic economics, discuss-
ing the four following questions: Is it a practical or/and an academic
enterprise? What types of legal decisions does it inform? Which fields of
law accommodate it? Who performs it? Examination of these questions
provides insight not only into the concept and practice of forensic eco-
nomics but also into the interaction between economics and law more
generally. The chapter draws significantly on scholarship concerning the
economic determination of tort damages as well as the literature on anti-
trust economics, complemented by a wide range of other writings.

6.2  PRACTICAL AND/OR ACADEMIC ENTERPRISE?

6.2.1  Fovensic Economics Is Primavily Practical

Forensic economics—as all scientific disciplines—generates knowledge on
the subject under study. An important issue to consider with respect to
forensic economics is the purpose for which knowledge happens to be
generated. Generally speaking, one may seek knowledge for its own sake
(academic reason) or to answer the question “what is to be done?” (practi-
cal reason). In the context of law, the practical reason takes a particular
form—knowledge is sought in order to inform the creation or the enforce-
ment of legal rules (legal decision-making). This duality of reason has
been recognized, for instance, by Jafte (1955, p. 244) with respect to
fact-finding in general: “The finding is made for a purpose or function. It
may be simply for understanding or putting our world in order. It may be,
as is true of the law, in order to lay the basis for the exercise of power.”
These two purposes may also lie behind any instance of economic anal-
ysis: it may be conducted in order to improve our understanding of a
certain aspect of reality or to inform a particular legal decision (see Lanneau
2014, p. 26). Forensic economics is primarily about the latter (or a subset
thereof). Many commentators in this vein draw a contrast between foren-
sic economics on the one hand and economic research in academic con-
text on the other (e.g. Christiansen and Ewald 2014, p. 145; Gavil 2008,
p. 199; Lianos 2010, p. 230; Lianos and Genakos 2013, p. 116). Also,
virtually all perspectives on forensic economics that will be discussed
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assume a practical character of the discipline. An economic analysis is thus
not considered forensic unless it is carried out in order to inform legal
decision-making.!

To be sure, the line between academic and practical analysis may be
sometimes rather fuzzy because, even if an analysis is not actually carried
out for a legal decision-maker, it could still address a more or less practical
problem and, consequently, a law-maker or law-enforcer might rely on its
findings. Yet, there usually are differences between the two types of analy-
ses, the most distinctive factor being the numerous constraints faced by
economic analyses informing legal decision-making. To give an example,
although the law may to some extent facilitate access to data (Gerber
2009, pp. 35-37), economic inquiries informing legal decision-making
tend to work with poorer input than academic analyses (Ireland 1997,
p. 64); for instance, as observed by Hovenkamp (2005, p. 46), “[¢]cono-
mists [in academia] often select markets for study because data gathering
in them is particularly easy or other characteristics of the market tend to
simplify economic analysis. By contrast, the markets for antitrust litigation
are selected by plaintiffs, who pay scant attention to their complexity or
may even regard it as advantageous.” Forensic analyses are also typically
greatly limited by time (Christiansen and Ewald 2014, p. 146). The most
essential constraint is then the law itself—this issue will be discussed in the
context of law enforcement.

6.2.2  Academic Forensic Economics

The fact that forensic economics is primarily a practical enterprise does not
mean that it has no academic branch. Consider, for instance, the Journal
of Forensic Economics published by the US-based National Association of
Forensic Economics (NAFE), which features scholarship that “grew out
of a desire by professional economic consultants and expert witnesses to
establish contact with each other to discuss common problems” (Ireland
1997, p. 67). This scholarship is usually written by experts combining
academic with practical work and serves as a foundation for many forensic
economic opinions (Ward 2014, p. 9). Another example is “applied eco-
nomic research targeted to the specific matters that arise in competition
law proceedings” (Decker 2009, p. 179) published in other venues. In

! An analysis may inform legal decision-making through guiding other analyses, which, in
turn, inform legal decisions; see the following section.
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other words, forensic-economic scholarship—rather than advancing
knowledge for its own sake—aims to guide the practical analyses (see
Tinari 2016b, p. 1).2

To summarize, there is virtually unanimous agreement that forensic
economics is first and foremost a practical enterprise providing informa-
tion required in order to make legal decisions.® Its eventual academic
branch is merely secondary and subordinate to this primary objective.
That is why the remainder of this chapter will focus mainly on the decision-
making use of economics.

6.3  'TYPE oF DECISION

6.3.1 Law-Making versus Enforcement

Before discussing the role of economics in legal decision-making, it is nec-
essary to specify what is meant by a legal decision in the present context.
There are two general categories of decisions concerning law: those that
make—or repeal or amend—Ilegal rules (law-making) and those that apply
the rules in order to enforce them (law enforcement). The former cate-
gory includes, for instance, adoption of statutes by the legislature or del-
egated law-making by administrative agencies. Law enforcement, also
known as law application or adjudication, by contrast entails administra-
tion of legal rules to individual cases by courts, agencies and other compe-
tent bodies.

Economics used in law enforcement is generally considered forensic. It
is, however, an open question whether also economics used in law-making
ought to qualify as such. On the one hand, there are voices in favor,
including several commentators from the antitrust camp (Christiansen and

2See Danziger and Katz (2019) as an example of such scholarship.

3 A notable exception to the idea that forensic economics relates to legal decision-making
is presented by Zitzewitz (2012). Zitzewitz operates with the term “academic forensic eco-
nomics” when referring to economic analyses “carried out in order to advance the general
understanding” of a particular category of social phenomena, that is, not in order to—even
vicariously—inform legal decision-making. He in particular focuses on economic detection
and quantification of behavior which agents would prefer to conceal because of its unlawful-
ness and which is at the same time important to the functioning of the economy. He does
not explain why economic analyses carried out in order to advance the general understanding
of other law-related phenomena, such as economic consequences of traffic accidents, should
not count as academic forensic economics. It is also far from clear what is to be gained by
clustering this type of academic research under the rubric of forensic economics.
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Ewald 2014, p. 154; Connor 2008, p. 31; Schinkel 2008, p. 6). These
authors thus use the forensic label for any practical application of econom-
ics to law. On the other hand, if we look at forensic science in general, it is
usually understood as science that informs resolution of individual legal
cases. Science used in law-making is then usually referred to by other terms
such as science of public policy or regulatory science. This distinguishing
between the two types of practical economic analyses appears to be moti-
vated by the fact that the enforcement and law-making settings differ in
various relevant aspects. In this chapter I follow the latter view and focus
only on economics serving law enforcement.

6.3.2  Enforcement and Its Stages

As mentioned, the competence to enforce legal rules may be enjoyed by a
variety of bodies. Although some commentators confine forensic econom-
ics only to resolution of cases within courtroom litigation (e.g. Tinari
2010, p. 398), there is no compelling reason why one should not count as
forensic also the use of economics in enforcement proceedings run by
non-court bodies, including not only adversarial but also inquisitorial pro-
ceedings. To give an example, when a European national antitrust agency,
such as the German Bundeskartellamt, relies on economic analysis while
applying law to an individual case in which it acts as both prosecutor and
decision-maker, this analysis may also be seen as forensic (see, for example,
Christiansen and Ewald 2014; Schinkel 2008).

Law enforcement consists of up to three distinct stages (see Kovacic
and Hyman 2012, p. 535). First, whereas some enforcers are supplied
with cases externally—for example by plaintiffs and complainants—others
may need to detect suspect conduct on their own. Second, the core of law
enforcement is the actual assessment of whether the conduct in question
is lawful or unlawful; Hart (1994, pp. 96-97) calls this liability-centered
stage the “minimal form of adjudication”. Third, finding of an infringe-
ment usually triggers an additional stage consisting in the specification of
a remedy, such as damages or a fine. The following paragraphs consider
the applicability of economics within each of these stages.

The detection stage of enforcement may in some cases rely on econom-
ics. As a matter of fact, the definition of forensic economics adopted by the
NAFE includes economics-based fraud detection as an example (see also
Zitzewitz 2012, p. 731). To give an illustration from the decision-making
practice, Schinkel (2008, pp. 7-10) explains that economic tools are used
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to find a potential antitrust violation by systematically screening the mar-
ket; a violation is indicated, for instance, by a decrease in price volatility
over time, correlated capacity investments or sudden atypical changes in
sales conditions or product quality (see also Roller 2005, p. 19). Given the
specificity of this enforcement stage and the relative rarity of using eco-
nomics in it, the remainder of this part focuses only on the two subse-
quent stages.

Also the stage at which the enforcer assesses whether law has been
breached may be informed by economic findings (e.g. Ireland 2016,
p. 261). For instance, the assessment of lawfulness of a business practice
represents the main habitat of antitrust economic analyses. Another exam-
ple is provided by Tinari (2010, p. 406): “In certain discrimination cases,
economists or statisticians may be retained to analyze the hiring/firing
patterns of an employer. This type of analysis is used to assist the client in
the liability phase of a case.” Nevertheless, note that liability gets often
decided without any economic input, even if the following remedial stage
is economics-based (see Tinari 2010, p. 399).

The last enforcement stage concerns the specification of remedies.
Some commentators focusing on civil litigation associate forensic eco-
nomics only with this stage, and in particular with the quantification of
damages. For instance, Ireland (1997, p. 64) argues that forensic econom-
ics equals “the economics of measurement and projection of damages”.
Nevertheless, economics may also prove useful in the specification of rem-
edies other than damages, such as in “formulation and imposition of pen-
alties and remedies” in antitrust law (Brunt 1999, p. 358).

6.3.3  Questions of Law and Fact

A crucial aspect of using economics—and other sciences—within law
enforcement concerns the distinction between questions of fact and ques-
tions of law (cf. Canale and Tuzet 2020; Hubkova 2020).* In a nutshell,
the role of an enforcer is to base her/his decision on what happened, or
sometimes will happen (see, for example, Landes and Posner 1994), in the
particular case at hand (question of fact) as well as on the law governing
the case (question of law). The enforcer determines both the applicable
law and the facts of the case, and then applies the former to the latter in

#Note that the terminology is not settled in this context.
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order to arrive at a decision.® These steps take place as part of the assess-
ment of lawfulness as well as at the remedial stage. To establish whether
there is an infringement, the enforcer determines the content of the sub-
stantive legal rule that governs the case and then the facts of the case that
are relevant under this rule. If there is an infringement, the enforcer fur-
ther determines the applicable remedial rule and the relevant facts in order
to grant the prescribed remedy.

Hence, if economics is used to resolve questions of fact, it—“[t]aking
the law as given” (Ward and Olson 1987, p. 2)—helps with the determi-
nation of facts relevant under the law (see Tinari 2010, p. 405). Whether
economics will actually be used to determine a particular fact depends on
whether it is suitable to the purpose and whether procedural rules allow its
use (see later). Let us consider examples of economics-based resolution of
a question of fact within the liability and remedial enforcement stages. If
we think about the former stage, antitrust rules frequently stipulate that
the lawfulness of a market practice depends on the share that the respec-
tive business holds in the relevant market. When such a rule gets applied
to a particular case, it is necessary to determine, as one of the facts of the
case, what the relevant market is. An economics-based determination of
the relevant market thus represents a resolution of a question of fact (see
Stigler 1992, p. 467). As regards the remedial stage, we may illustrate the
economics-based resolution of questions of fact on the example of dam-
ages. Legal rules governing damages usually provide that the amount to
be awarded correspond with the harm suffered. A fact relevant under such
arule is thus the extent of the harm,® and economics may in some jurisdic-
tions be used to resolve it (see Klevorick 1975, p. 237).

Economics may also inform the resolution of a question of law (see, for
example, Schinkel 2008, p. 6; Sibony 2012, p. 40), which may take the
form of interpretation or adjudicative making of the law. This use of eco-
nomics will be less common because the content of the rule will in most
enforcement cases be clear and acceptable (see, for example, Schauer
1985),” requiring thus no interpretation or modification; and even if the

°As explained by Hart and Sacks (1994, p. 351), the two steps in reality take place simul-
taneously: “[TThe law determines what facts are relevant while at the same time the facts
determine what law is relevant.”

®That is why those who associate forensic economics with determination of damages may
define it as “the application of economics to the ... quantification of harm from behavior that
has become the subject of litigation” (Zitzewitz 2012, p. 731).

7This applies also to vague statutory formulations that have been clarified by case law.
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enforcer actually does need to interpret the rule, other—noneconomic—
methods of interpretation might be more appropriate (see Canale and
Tuzet 2020). To nevertheless give an example, in the US antitrust case
Leegin, economic findings concerning the competitive effects of resale
price maintenance were used to overturn a precedent governing this mar-
ket practice.®

There is a substantial difference between economic analyses concerning
a fact relevant under an applicable legal rule and the content of a legal rule.
They address distinct issues and, thus, take into account distinct consider-
ations. The difference between the two categories of analysis is recog-
nized, for instance, by Dunoff and Trachtman (1999, pp. 6-7), who call
the former economic analysis 7z law and the latter economic analysis of law
(see also Breyer 1983, p. 295; Klevorick 1975, pp. 237-239; Stigler 1992,
pp. 466-467).° It is noteworthy that this categorization suggests that
inquiries informing resolution of enforcement questions of law are materi-
ally distant from those that concern resolution of questions of fact but
close to those that have to do with (legislative or administrative) law-
making. This reflects the fact that the economic considerations to be taken
into account, for example, when a legislature adopts an antitrust rule and
when a court interprets it are largely identical; very similar economic fac-
tors are logically relevant. One may, therefore, wonder whether not only
analyses concerning questions of fact should be considered truly forensic.

6.3.4  Economics and Questions of Fact

Economic analyses informing enforcement questions of fact display
marked characteristics. First of all, each enforcement case is unique in the
sense that the facts constituting it are unique. Every case of pedestrian
injury caused by negligent driving is defined by a different pedestrian,
driver, location and time. Every abuse of dominance concerns a different
dominant business, abusive practice, product market, geographical market
and time. What this means is that law enforcement is based on the deter-
mination of specific rather than general facts. Forensic economics needs to
deliver such facts (see Tinari 2010, p. 389) whereas academic science—
including economics—usually seeks to capture generalities that recur in

8 Leegin Creative Leather Products, Inc. v. PSKS, Inc., 551 U.S. 877 (2007).
It should be noted that the commentary mostly does not differentiate between academic
and practical economic inquiries into the content of the law (i.e. economic analysis of law).
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the world (see, for example, Jasanoft 2005, p. $52).1° The individual char-
acter of facts that forensic economics aspires to determine represents its
most distinctive feature.

Further, the determination of facts is significantly shaped by the law as
such (Ireland 1997, p. 64; Schap 2010b, p. 346; Tinari 2010, p. 399).
This shaping takes two forms. First, the task of forensic economics is to
determine those facts that are relevant under the applicable legal rules.
This may on the one hand mean that the economic analysis is circum-
scribed by these rules—if the law does not consider a certain factor rele-
vant, the person executing the analysis cannot take it into account even
though he or she otherwise would (Aubuchon 2009, p. 71). For instance,
some legal systems “do not allow economists to add past interest to losses
that have occurred in the past” even though economic logic would sug-
gest doing so (Ireland 2016, p. 261). Conversely, the law may also neces-
sitate information on issues that academic economists consider irrelevant.
By way of example, consider the so-called relevant market, the determina-
tion of which marks an essential step in most antitrust cases. While this
determination is usually performed by economists, “[t]he question of
what is ‘the’ relevant market never arises in economics outside of anti-
trust” enforcement (Fisher 2008, p. 132).

Second, the law also directly regulates the process through which a
question of fact is to be resolved. To illustrate, a legal rule may prescribe
the method through which the defendant’s harm or the relevant market is
to be determined in a case. There will also often be more general proce-
dural rules, specifying, for instance, which evidence is admissible (see, for
example, Giocoli 2020). In short, in law enforcement, “the methods of
economics become tools to be applied according to the rules and proce-
dures of the institutions and organizations that use them” (Gerber 2009,
p.24).1!

Tn forensic antitrust economics, this gets often discussed as the problem of identification
of the right economic model (see Giocoli 2020, p. 114).

"'Note that resolution of questions of fact tends to be much more heavily regulated than
resolution of questions of law (see, for example, Cappalli 2002, p. 100).
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6.4  FieLD oF Law

6.4.1  Torts and Other Traditional Fields

Another dimension of forensic economics to consider is the field of law to
which economics gets applied. At least in the United States, the great
majority of published scholarship as well as practical analyses that bear the
forensic-economic label concern tort law.!? The two types of tort cases to
which forensic economics pays most attention are personal injury and
wrongful death (Schap 2010a, p. 347). These cases occupy the bulk of
articles featured in the Journal of Forensic Economics (Ireland 1997, p. 65;
Ward 2014, p. 8).

Nevertheless, forensic economics traditionally includes the application
of economics also to other civil cases. Tinari (2010, p. 398) gives employ-
ment termination and breach of contract as examples of such cases. Ireland
(1997, p. 65) further mentions “divorce, business valuation, employment
discrimination and some analysis of commercial litigation”. A similar list is
provided by Ward (2014, p. 6): “commercial litigation, employment liti-
gation, marital and property disputes”. Additionally, Schap (2010a,
p. 347) refers, for instance, to business valuation and lost profits, marital
dissolution and workplace discrimination.

Publications that are explicitly called or generally understood as
forensic-economic feature discussions of economic analyses applicable to
all these types of cases. Such academic periodicals include, in addition to
the Journal of Forensic Economics, mainly the Journal of Legal Economics
run by the American Academy of Economic and Financial Experts, and
the Litigation Economic Review, originally known as the Legal Economic
Digest, published between 1995 and 2003 by NAFE (Tinari 2016b, p. 6;
Ward 2014, p. 6). There are also many books addressing the application
of economics to civil litigation such as Tinari (2016a) and Stephenson and
Macpherson (2019).

6.4.2  Awntitrust as a Nontraditional Field

By contrast, economics used in other legal fields, such as antitrust, is not
labeled as forensic under the mainstream view. Granted, the definition of

12This is reflected, for instance, by the JEL Code assigned to the said scholarship: “K13—
Tort Law and Product Liability; Forensic Economics”.
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forensic economics presented on NAFE’s website does mention antitrust
cases and also the research agenda set more than three decades ago in the
very first issue of the Journal of Forensic Economics did include antitrust
economics (see Ward and Olson 1987, p. 3). However, none of the
forensic-economic journals has in reality featured more than a handful of
pieces discussing the application of economics in antirust cases, and the
most prominent experts working on antitrust cases are not NAFE mem-
bers (Thornton and Ward 1999, p. 103). Ireland (1997, p. 65) comments
on this exclusion of antitrust economics as follows: “In terms of published
research and papers presented, antitrust law and the role economists play
in antitrust litigation, while technically included within any reasonable
definition of forensic economics, is really a subfield unto itself ... rather
than ... forensic economics”. A similar argument is advanced by Schap
(20104, p. 347): “Conceived of as economics applied to legal matters,
forensic economics is a broad field indeed. Some applications that could
fall under such a rubric, for example antitrust ..., for tradition’s sake con-
tinue to be classified under other fields within economics.”

These quotes reveal that economics informing antitrust enforcement is,
analytically speaking, forensic. What is more, a great number of antitrust
scholars do refer to it as such (e.g. Christiansen and Ewald 2014; Connor
2008; Decker 2009; Eden et al. 1985; Gavil 2008; Hovenkamp 2017,
Schinkel 2008). One may hence wonder what motivates other commenta-
tors to exclude it. The main reason appears to be that antitrust issues
“require a significantly different and specialized set of skills and knowl-
edge, quite different from the methods used in personal and commercial
cases” (Tinari 2016b, p. 3). This could be to some extent surprising
because the economic analyses carried out in personal and commercial
cases in fact build on a wide range of economic subfields (Brookshire
1991, p. 294) including price theory, labor economics and financial eco-
nomics (Ireland 1997, p. 62; Thornton and Ward 1999, pp. 101-102);
nevertheless, according to the presented logic, these analyses are method-
ologically still closer to each other than to antitrust analyses. The subfield
of economics applicable to antitrust issues is the so-called industrial orga-
nization (Blair and Sokol 2015, p. xiii; Christiansen and Ewald 2014,
p. 143), which is also why some authors—instead of forensic antitrust
economics (e.g. Connor 2008, p. 42; Lianos 2010, p. 256) or forensic
economics in competition law (e.g. Christiansen and Ewald 2014, p. 144;
Lianos 2012 )—speak about forensic industrial organization (e.g. Decker
2009, p. 197; Schinkel 2008, pp. 3—4). In short, economics informing
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antitrust enforcement appears to be often excluded from forensic econom-
ics because it requires different expertise than the more traditional cases.

While there are clear benefits to specialization, I do not see why the
forensic label is to be usurped by only a subset of enforcement applications
of economics. To be sure, economics used in civil cases may be content-
wise so distant from other applications of economics to legal decision-
making that there is not much point in running joint publication venues
or professional associations. The term forensic economics should, how-
ever, in my view refer to economics applied to any legal field. From an
analytical perspective, the “forensicity” of economics—or, for that matter,
of any scientific discipline—has nothing to do with the divides between
different fields of law (and the eventual associated divides between differ-
ent subfields of economics); it refers to the use of economics within law
enforcement. Moreover, as mentioned earlier, there are also practical con-
cerns shared by any application of economics to facts of enforcement
cases—be it the determination of damages or of the competitive effects of
a merger—that will occasionally require lumping all these applications
together. These concerns pertain to how methods of economics can be
transferred from the academic setting to the context of law application
characterized by fact specificity, and to the procedural rules governing the
enforcement use of economics.

6.5  PERSONAL DIMENSION

The last dimension of forensic economics that this chapter will discuss
concerns the people who carry out the economic analyses of case facts.!?
Forensic economics is often identified with experts delivering a testimony
to a court (see, for example, Tinari 2010). It should, however, not be
forgotten that expert opinions may serve as evidence also in non-court
enforcement proceedings, such as those in antitrust cases in front of the
European Commission. A broader understanding of forensic economics is
thus possible as economics informing any enforcement case through an
expert testimony. The prominent role of expert witnesses in forensic

31t might be worth adding that a rather idiosyncratic definition of forensic economics has
been advanced by Ireland (1997, p. 64), according to whom the discipline amounts to “eco-
nomics of economists as economic experts in litigation”. While analyses of the incentives
faced by practicing forensic economists and of their consequences may generate curious
insights (see, for example, Froeb et al. 2009), they are not forensic unless they inform law
enforcement.
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economics is evidenced, for instance, by the fact that NAFE is “an organi-
zation created by expert witnesses” (Rodgers and Weinstein 2014, p. 175)
who had been “involved in expert testimony involving economics”
(Brookshire 2003, p. 23).

Understanding forensic economics as a provision of economic testi-
mony to an enforcement body by experts external to the body amounts to
viewing it as a private industry (cf. Brookshire et al. 1990; Connor 2008).
This is because expert witness testimonies are provided through a market,'*
where they may be commissioned either by a party to an enforcement
proceeding or by the enforcer itself (Zitzewitz 2012, p. 731). This busi-
ness understanding of forensic economics is adopted, for instance, by
Tinari (2010, p. 404), according to whom “[entering the world of foren-
sic economics implies that the economist will be involved in a ‘practice’,
that is, a small business”. A similar portrayal is provided by Schap (2010b,
pp- 345-346): “[Forensic economists] have practices that range from the
full-time academic economist involved in a relatively small number of
assignments per year to the full-time independent [forensic economist]
practicing solo who participates in dozens of cases annually to the large
forensic economics firm where several [forensic economists] collectively
handle hundreds of case assignments each year.” This categorization holds
also for forensic antitrust economics (Connor 2008, p. 41), where the
largest firms employ hundreds of economists.

Economics-based determination of case facts is nevertheless not always
carried out only by external experts hired mostly by litigants but some-
times also by people working inside the enforcement institutions. As
regards antitrust, for instance, economists strongly populate enforcement
agencies (e.g. Padilla 2015) and may even act as—perhaps rather special-
ized—judges or their clerks (e.g. Lianos 2010, pp. 262-263). Since the
enforcement carried out by these economists concerns individual cases
and their facts, it may also be viewed as in some sense forensic (see, for
example, Connor 2008, p. 42; Schinkel 2008, p. 4).'* As a matter of fact,
the content of external and internal economic analyses should be identical.

1Tt should be added that the services provided by the said industry include not only actual
testifying but also economic analyses supporting an argument that the party wants to make
within an enforcement proceeding (Mandel 1999, p. 114) or informing compliance (Schinkel
2008, pp. 9-10).

15 Compare this, for instance, with FBI’s scientists involved in crime investigation and
prosecution, whose work is also considered forensic even though they are employed by the
government.



96 J. BROULIK

If we think, for example, about the market power of a business, it is sup-
posed to be determined in the same way whether it is carried out by an
expert witness or a public official. On the other hand, the two types of
analyses may differ with respect to the procedural rules governing their
integration into the decision-making process. Namely, submission of an
expert opinion proffered by an outside expert will often be more heavily
regulated than an analysis executed by an internal employee, which may
nevertheless still face significant procedural constraints.

6.6  CONCLUSION

Forensic economics is economics informing any enforcement stage in any
field of law, particularly through analyses of the facts of the case. As such,
it is strongly constrained by applicable substantive and remedial legal rules,
which it takes as given. Another set of constraints is imposed by rules of
procedure, including rules of evidence. Economics-based analyses of case
facts may be carried out by expert witnesses external to the enforcement
body as well as by internal public officials. Forensic economics also has an
academic branch, which addresses the question as to how to perform prac-
tical analyses.
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CHAPTER 7

Why Do US Judges Reject Antitrust Experts?

Nicola Giocolz

Abstract Economists regularly appear as expert witnesses in antitrust liti-
gations. The chapter analyzes how their models and methodologies have
performed vis-a-vis the standards of relevance and reliability affirmed by
the US Supreme Court in Daubert v. Mervell Dow Pharm. Inc. (1993).
New data are provided on the number of antitrust economists whose
expert testimonies have not survived a Daubert challenge. Explanations
for such a poor record range from the judges’ insufficient economic liter-
acy to skewed procedural rules, from the high specificity of antitrust cases
to widespread identification problems in economic models.
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7.1 THE DAUBERT DOCTRINE

The Federal Rules of Evidence (FRE) govern the admission of evidence in
US federal courts. When evidence consists of expert testimony, admission
is policed by FRE 702—Testimony by Expert Witness. Unlike other wit-
nesses, expert testimony is admissible without preliminary evidence (say,
personal knowledge of the facts) showing the testimony’s authenticity and
relevance. To justify this deference to expert knowledge, courts need a
clear definition of who is an expert. FRE 702 states that expert testimony
is admissible if given by a witness who is “qualified as an expert by knowl-
edge, skill, experience, training, or education”, and if it is both “reliable”
and “relevant” to the facts of the case.! The rule was revised in 2000 to
reflect the standard articulated by the Supreme Court in a series of deci-
sions taken between 1993 and 1999, starting with Daubert v. Merrell Dow
Pharm. Inc., 509 US 579 (1993).

By equating “reliable” to “scientific”, the Daunbert decision directed
courts’ attention to whether expert testimony is, or is not, science. Since
1993, it has therefore been up to judges to ensure not only that expert
testimony is sufficiently tied to the facts of the case (relevance), but also
that the methodology underlying the testimony is valid science (reliabil-
ity). In legal jargon, Daunbert and the ensuing FRE 702 have assigned
judges the role of gatekeepers tor the admission of scientific experts—a role
they must perform by identifying what is relevant evidence and, above all,
what is scientifically valid, and thus reliable, testimony.

While expressly avoiding establishing any “definitive checklist or test”,
the Daunbert opinion pointed at some key factors for judges to consider in
their gatekeeping function. The four so-called Dawnbert criteria to be
checked are (1) whether the expert’s methodology can or has been tested;
(2) whether it has been subject to peer review and publication; (3) whether
the employed scientific technique has a known or potential error rate or
whether it admits standards controlling its operation; and (4) whether the
methodology has attracted widespread acceptance within the relevant

'Rule 702—Testimony by Expert Witnesses: “A witness who is qualified as an expert by
knowledge, skill, experience, training, or education may testify in the form of an opinion or
otherwise if: (a) the expert’s scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue; (b) the testimony is
based on sufficient facts or data; (¢) the testimony is the product of reliable principles and
methods; and (d) the expert has reliably applied the principles and methods to the facts of
the case.”
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scientific community ( Dawubert, at 593-594). These criteria, and the gate-
keeping function itself, have triggered intense academic debate? and, more
importantly, changed the way expert testimony is proffered in courts.

With Daunbert the Supreme Court wanted to make sure juries be pre-
sented only with serious scientific evidence, rather than with so-called junk
science (which could easily, though falsely, impress untrained jurors). The
legal grounds for, as well as the practical advisability of, the new doctrine
is thus beyond question: baseless testimony by unqualified witnesses
should never be presented to a jury. Moreover, the judge’s intervention
should just guarantee that expert testimony has the proper methodologi-
cal grounding and fit with the facts to be admissible; the determination of
which of the (possibly multiple and contrasting) admitted expert testi-
mony is correct—that is, the evaluation of the merit of the case—still rests
with the jury.

As a matter of fact, however, Daunbert has added an important weapon
to litigation strategies. Raising a so-called Daunbert challenge has become
an oft-used option, with momentous consequences. A party may ask the
court to assess the admissibility of the opposing party’s expert witnesses,
with the goal of excluding them at a preliminary stage. If successful, the
challenge may strike a decisive blow to a party’s chances, especially when
the outcome of the case depends on technical or scientific matters.

Some kinds of experts are more exposed than others to Danbert chal-
lenges, though. This is, for instance, the case of expert economic testi-
mony in antitrust litigations. The outcome has often been shocking.
Several economists, including big names of the discipline, and even a
few Nobel laureates, have seen their testimony rejected—in full or in
part—by federal courts, following their failure to meet the Dawnbert
standard of relevance and reliability. Indeed, data show that antitrust
economists testifying for the plaintift have approximately a one-in-two
chance that at least part of their opinion will be excluded—an abnormal
percentage in comparison to other disciplines, including other areas
within economics. What is it in antitrust cases that makes the bar rise
further, often to unreachable levels? Why is antitrust economics so
exposed to Dawnbert challenges? The following pages suggest some
explanations.

2The debate has involved philosophers of science, epistemologists, sociologists, and legal
scholars. For more details and a few references, see Giocoli (2020).
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7.2  EcoNomics AND THE DAUBERT CRITERIA

It is under the legal framework of Danbert and FRE 702 that American
judges are called to evaluate the relevance and reliability of expert eco-
nomic testimony. The question arises as to whether experts in a social sci-
ence like economics should be held to the same standards as experts in the
natural sciences. Or should the bar be set differently? Questionable as they
may be, the four Daunbert criteria frame reliability assessments for expert
testimony in the hard sciences, like laboratory physics or chemistry. But
what about “soft” sciences, like social science in general, and economics in
particular? In a later decision, Kumhbo Tire Co. v. Carmichael (526
U.S. 137, 1999), the Court explained that the standards of relevance and
reliability apply to any kind of “scientific, technical or other specialized
knowledge” (so FRE 702 now recites) proffered in expert testimony, but
also that the Daunbert criteria are neither necessary nor exhaustive.

Yet, the Kumibo Court left unspecified in what cases—that is, for what
type of expert knowledge—those criteria are more or less binding. On the
one hand, their application to economics seems straightforward: econo-
mists too claim to proceed by the development of new theories and the
generation of testable hypotheses. On the other, the kind of empirical
testing of those very hypotheses that is typical of economics does not fully
match the first criterion. Save for the still circumscribed area of experimen-
tal economics, testing in economics means comparing a theory’s predic-
tions against real-world observations, rather than against experimental
data generated under controlled conditions.®* So-called natural experi-
ments may work nicely, yet they are not what the Daunbert Court required;
ditto for applied techniques based on data mining and story-building. The
point is not only methodological, but practical. In the highly competitive
realm of court litigation, the difference between the falsification standard
envisioned by the Supreme Court and the actual methods of applied eco-
nomics may be large enough to warrant exclusion of an expert econo-
mist’s testimony.

The mismatch extends to the other Dawnbert criteria as well. As
Bronsteen and Varma (2001, p. 14) put it, “[s]Jome sound economic anal-
yses may not be empirically testable or have a known or measurable error;
some sound economic analyses may not be of sufficient interest to merit
publication or peer review; and some sound economic analyses may be too

3Economists use to call it the identification problem. See Sect. 7.5.
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esoteric to have attracted widespread acceptance within the relevant scien-
tific community”. In all these circumstances, the very sound economic
analyses would not be admitted in court under a strict reading of the
Daunbert criteria. That testimony considered “professional” by academic
economists may not be appropriate for litigation entails that the standard
set by Daubert is higher than—or at least different from—that required
for publication in professional journals.

A solution might be admitting that the Dawnbert criteria, with their
explicit reference to the methodology of the natural sciences, are not
applicable to a social science like economics. An economist’s testimony
should never be rejected under the falsifiability standard, for the simple
reason that economics partakes more of “technical or specialized” knowl-
edge, where such a standard does not apply, than of truly “scientific”
knowledge—in short, that economists are more like the car tire experts in
Kumbo Tire than the biologists in Daunbert. Alas, this way out would clash
with the self-constructed image of “true scientists” economists have
strived to build for decades in the eyes of the public opinion.

The troubled relationship between Daunbert and economics culminates in
antitrust cases. This is somehow ironic, given that industrial organization
(I0) is the field where real experiments in economics were actually born*
and that a specific subfield exists called forensic 10, allegedly supporting,
both theoretically and empirically, all stages of competition law enforcement
(see Schinkel 2008; Broulik 2020). Yet, data show that neither tradition nor
self-esteem may save antitrust economists from falling more often than most
other experts under the Danbert axe. For reasons examined in the following
pages, the economic argument underlying antitrust testimonies frequently
contains features that make it weak against a Daunbert challenge—especially
when the challenge comes from the defendant.

7.3 TRACKING DAUBERT CHALLENGES
IN ANTITRUST CASES

The frequent use of expert economic opinion, fears of unreliable expert
testimony, and lawyers’ strategic incentives have combined to make
Daunbert challenges a regular feature in antitrust litigations.

The first element is obvious. Economics expertise is indispensable in
modern antitrust enforcement. Since the late 1970s, progress in 1O and,

*See the surveys by Holt (1995) and Brandts and Potter (2018).
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specifically, the Supreme Court’s endorsement of a welfare-oriented
approach have shifted antitrust analysis away from per se prohibitions
toward an effects-based case-by-case approach.® Courts are required to
determine which business behaviors are really anticompetitive—an assess-
ment entailing complex factual issues: What is the relevant market? Does
the defendant possess market power? Are the defendant’s actions legiti-
mate profit-seeking or an anticompetitive exercise of such power? The
plaintiff has first to establish a coherent theory of anticompetitive effects
and then assemble sufficient evidence to support the theory and overcome
the defendant’s efforts to defeat it. Hence, both parties make recourse to
economic analysis and, consequently, to expert economic testimony.

Save for the aforementioned doubts about the four criteria’s applicabil-
ity, extending the Daunbert doctrine to economics seems plain. Expert eco-
nomic testimony is admissible if and only if (1) the witness is an expert in
relevant aspects of economics, (2) the testimony is well grounded in those
aspects of economics, and (3) the testimony applies the tools of economics
to the facts of the case. In the spirit of Daunbert and FRE 702, these prin-
ciples should allow courts to get rid of “junk economics”. Like other sci-
entists, economists should thus welcome Daubert.

However, rules with commendable goals may have unintended conse-
quences. When applied to antitrust cases, Daunbert’s impact has gone
beyond its expected deterrent effect on irrelevant or unreliable testimony.
It is even questionable whether its application has really protected anti-
trust juries from “junk economics”. On the one side, Danbert rulings have
de fucto replaced the jury with the judge as the finder of facts who weighs
opposing expert evidence. On the other, and precisely because of the key
role expert economic testimony plays in antitrust litigations, Daubert
challenges have become a customary defense strategy, whose success is
independent of the merit of the case, that is, the alleged antitrust violation,®
and sometimes even of the proffered testimony’s intrinsic quality, as certi-
fied by the “general acceptance” that the given theory of the violation may
have in top-notch IO literature.

Available data validate the latter claim. Although Dawnbert equally
applies to plaintiffs’ and defendants’ experts, an analysis by James
Langenfeld and Christopher Alexander of more than 400 Daunbert motions

®See Gavil (2000, p. 835), Solow and Fletcher (2006, p. 489), and Baye and Wright
(2011, pp. 2-3).
®For prescient remarks, see Gavil (2001, p. 6).
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lodged against economic experts suggested that Danbert has created an
additional barrier to plaintiffs’ successful assertion of antitrust claims
(Langenfeld and Alexander 2011). A few regularities emerged.

First, economists appeared to be challenged more frequently in anti-
trust cases than in all other legal areas (like intellectual property, product
liability, or securitics) where they are summoned as expert witnesses.”
Second, while Daunbert challenges of economic experts had a fair chance
of succeeding in all legal areas, Langenfeld and Alexander’s data showed
that economists were much more likely to be excluded when testifying on
antitrust matters. Third, confirming that Daunbert challenges had become
a routine litigation tool for antitrust defendants, plaintiffs’ experts were
more likely to be challenged than defendants’ experts: according to
Langenfeld and Alexander, more than 80% of Daunbert challenges in anti-
trust cases attacked plaintiffs’ experts. Fourth, a much greater chance
existed in antitrust cases of excluding plaintiffs’ economic experts as com-
pared to defendants’ experts. Indeed, Langenfeld and Alexander showed
that almost 50% of challenges against plaintiffs’ economic experts suc-
ceeded, in all or in part. Even notable economists could be excluded when
acting as plaintiff’s witnesses, such as leading industrial economists
Franklin Fisher and Richard Schmalensee, American Economic Association
President Robert Hall, and Nobel Prize winner Robert Lucas. In contrast,
antitrust plaintiffs had been less effective in excluding economists support-
ing the defendant. Those numbers thus confirmed that, by 2011, Daubert
had created a new, disproportionate burden on plaintiffs bringing anti-
trust claims.

Courtesy of Daunbert Tracker, an online paid service providing litigants
with the broadest database of Danbert challenges divided by subjects, we
can update Langenfeld and Alexander’s numbers.® The outcomes are the
same—possibly worse. Between 2012 and 2018, 4550 Daunbert challenges
have been raised, in US Federal Courts and in all areas of the law, against
expert testimony on the subjects of economics and finance. For compari-
son, only 2109 such challenges have been raised against expert testimony
on DNA analysis and forensic science in the same period. Overall, since

7According to Langenfeld and Alexander (2011, p. 23 and Table 1), roughly one fifth of
Danbert challenges against economists came in antitrust cases, despite the latter representing
only 0.3% of total cases between 2000 and 2008.

8See www.dauberttracker.com. I am especially grateful to Dawnbert Tracker CEO Myles
Levin for having granted free access to the database. The following analysis also used
LexisNexis.
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1993, economics and finance together rank fourth (behind only medicine,
engineering, and psychology, and above usual suspects, such as police
enforcement and law itself) among the areas of expertise most often chal-
lenged under Daunbert.

As to antitrust law, 971 cases have been litigated in US Federal courts
between 2012 and 2018. Among them, an astounding 886 Daubert-
related challenges have been raised against all areas of expertise. Of these,
584 challenges attacked economics expert witnesses. Even considering
that almost always more than one expert is called to testify and that mul-
tiple Daunbert challenges may be raised in a single case, the numbers are
impressive. Again for comparison, consider that, within a universe of more
than 3000 cases for each area of the law, economists have been challenged
only 254 times when providing testimony on securitics and finance law
and 371 times as experts on patent and copyright law. Under the safe
assumption that parties in litigation are more likely to raise a Danbert chal-
lenge against testimonies whose relevance and reliability looks a priori
questionable, the picture emerging from these data is as dismal for expert
economic witnesses in antitrust cases as that depicted by Langenfeld and
Alexander in 2011.

In line again with Langenfeld and Alexander’s remark about the higher
frequency of challenges against economic experts for the plaintift, roughly
two thirds of the 584 challenges raised in antitrust cases between 2012
and 2018 attacked plaintiff experts (391 out of 584). Of the remaining,
192 targeted experts for the defendant and 1 a (rare instance of) court-
appointed expert. Slightly less than half of those challenges were successful
in either partially or fully excluding expert economic testimony from being
presented to the court: 269 out of 584 (46%). Of these, 155 (40%) suc-
ceeded against plaintift experts and 114 (59%) against defendant experts.’

The list of big names in economics or, more specifically, IO struck
down under Dawnbert has also lengthened since 2012. According to
Daunbert Tracker, expert testimony by the likes of Douglas Bernheim,
Timothy Bresnahan, Dennis Carlton, James Heckman, Janusz Ordover,
Daniel Rubinfield, Robert Willig, Orley Ashenfelter, Daniel McFadden,
Carl Shapiro, and Joe Stiglitz has been either partially or totally excluded
in an antitrust case following a successful Danbert challenge. Courts have
partially or totally dismissed those testimonies, as well as many others by

9This figure (59% of success against defendant experts) is the only significant difference
with respect to Langenfeld and Alexander’s findings.
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scores of professional economists, as either irrelevant or unreliable, or
both. Hence, antitrust experts are still especially likely to fall under the
Daunbert axe. Why?

Part of the evidence, like the greater propensity of antitrust defendants
to challenge the admissibility of economic testimony, has straightforward
explanation. Plaintiffs have the burden of proof in antitrust cases and, as
we said, economics plays an essential part in it. “In order to win”,
Langenfeld and Alexander (2011, p. 21) explained, “plaintiffs may need
to wade into complicated economic waters to establish the necessary ele-
ments of their claims, such as relevant market, market power, and antitrust
injury”. An antitrust complaint may thus founder even before the begin-
ning of the trial if deprived of the expert economist’s testimony support-
ing it. The converse is not true for antitrust defendants, whose task is often
just to demolish the plaintiff’s argument—a task that may in principle be
carried on even without specific economic expertise. In short, the incen-
tives for raising a Daunbert challenge are much stronger for antitrust defen-
dants than for plaintiffs.

Other parts are, however, harder to explain. The commonest reason for
exclusion of economic testimony is lack of reliability, which in turn stems
from the inadequate methodology used by the expert (or the insufficiency
of the data, given the methodology). Consider again the four Dawnbert
criteria and their implied characterization of “valid science”. The consen-
sus is that expert economic testimony should partake of such a character-
ization because economics 7s “valid science” (whatever this may mean).
The latter belief is crucial to the image most economists—above all,
applied ones like those providing testimony in antitrust litigations—have
self-constructed of their own profession. Alas, differently from other sci-
ences, the methodological blueprint of antitrust economics shows a poor
fit with the notion of “valid science” embodied by the Daunbert criteria.
Antitrust cases thus become a trap into which even the best economic
minds may fall.

7.4  WHY THE DAUBERT SYNDROME?

The simplest answer is that economists are right and courts are wrong—in
other words, courts fall short of the task assigned them by Daunbert for
want of economic knowledge. How can judges assess the validity of an
expert’s methodology? Worse, how can they assess whether the expert’s
opinion fits the facts of the case? Yet, this is what they are called to do
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when, as it often happens in antitrust cases, the appraisal of broad meth-
odological principles blurs into the even more difficult evaluation of how
the expert’s methodology handles the available evidence. Add that no
court should be called to “resolve disputes among respected, well creden-
tialed scientists about matters squarely within their expertise, in areas
where there is no scientific consensus”.!? If asked to do so, especially in
highly technical matters like antitrust complaints, courts will likely make
bad calls and fail to properly grasp economic science, possibly dismissing
valid expert testimonies by “well credentialed” economists.

While this answer contains more than a grain of truth, the true meaning
of Danbert and FRE 702 should not be misunderstood. No court is com-
pelled to resolve scientific disputes among experts, or to replace the jury
as fact finder. The Daunbert criteria aim precisely at avoiding such difficult
calls, by allowing all kinds of expert testimony that may be deemed scien-
tific, to the sole exclusion of unscientific ones. As Werden (2008, p. 817)
underlines, the spirit and the letter of Danbert is that the deficiencies that
should lead a court to exclude an expert testimony on, say, economics
should be identifiable without any specific expertise in economics. This
optimistic view must, however, be weighed vis-a-vis the reality of modern
antitrust litigation, where complex economic (and statistical) analysis is
the bread and butter of every expert testimony. It defies credulity to
believe that such complexity may have no impact on judicial decision-
making. Indeed, antitrust decisions are often criticized because of the
judges’ misunderstanding of the relevant economics, of their failure to
recognize the true economic issue, or of their reliance on the analysis of
the wrong expert.!!

Specific claims that the federal judiciary is not equipped to competently
evaluate complex economic evidence in antitrust cases have been seldom
subjected to empirical validation. The best such effort so far!? was under-
taken some years ago by the Antitrust Section of the American Bar
Association (ABA), which assembled a task force of leading economists
and lawyers, plus a federal judge, to study the role of economic evidence

19This is what the Ninth Circuit Court lamented in Dawubert v. Merrell Dow Pharms., 43
F.3d 1311, 1316 (9th Cir. 1995), quoted by Werden (2008, p. 817).

"'"The Supreme Court itself has acknowledged the almost insurmountable challenges that
the economic analysis of antitrust issues presents to generalist judges and juries. See, for
example, Bell Atl. Corp. v. Twombly, 550 U.S. 544, 2007, at 558-559.

12For another exception, see Baye and Wright (2011), who attempt to examine the effects
of economic complexity and basic economic training on judicial decisions in antitrust cases.
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in federal courts. The ABA report concluded that lack of proper economic
understanding “can seriously affect the adversarial process by skewing
judicial outcomes, by leading decision makers to ignore conflicting eco-
nomic testimony or come to ‘wrong’ conclusions, and can increase litiga-
tion costs” (Baker and Morse 2006, p. 2). Only less than a quarter of the
42 antitrust economists interviewed by the task force believed that judges
“usually” understand the economic issues in an antitrust case (ibid., App.
11, p. 2).

An alternative, and somehow complementary, answer explains the poor
record of antitrust economists against Danbert with the workings of the
legal system. Ideally, antitrust complaints should be drafted by plaintifts’
attorneys after consultation with an economist. What happens in reality,
note Solow and Fletcher (2006, p. 495), is that the expert economist
comes into play only at a second stage, after the complaint has been pre-
sented. Hence, the economist is constrained to work within the theory
offered in the complaint and with the data the plaintiff has been able to
obtain through discovery. Upon taking on the case, the economist cannot
turn to whatever market provides data from which to draw conclusions, as
she would do in her academic activity, but has to work only with the evi-
dence available in the case at hand. Life is easier for the defendant’s expert,
who by legal rules has the advantage of responding to the claims made by
the plaintiff’s economist, and so may just focus on criticizing the opposing
expert’s opinion.

This asymmetry imposed by legal rules mixes up with the (debatable)
epistemology underlying the Daunbert doctrine to generate a tricky situa-
tion. It has been noted that the Supreme Court’s reading of the crucial “is
it reliable?” question fits nicely with the requirements of legal analysis, but
much less so with those of economic theory (Coate and Fischer 2012,
pp. 140-141). The first Daunbert criterion raises an absolute question—
can the alleged scientific testimony be falsified>—which only admits a
dichotomic, yes-or-no answer. The Court’s purely instrumental appeal to
(naive) falsificationism as a tool allowing scientists to discard theories was
tailor-made for courtroom use, because it reduced the analysis of an expert
testimony to a specific question. Indeed, this is what courts normally look
for, namely, straightforward decision-making tools, more than realistic
explanations or elegant deductive chains.

What makes the mix between skewed procedural rules and amateurish
epistemology dangerous is then a matter of incentives. As early as 1999, in
a short essay tellingly titled “Going for the Gold”, Michael Mandel
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complained about the risks of the economists’ “booming expert busi-
ness”. “Economists would be the first to agree that large-scale monetary
incentives can change behavior”, he wrote (Mandel 1999, p. 113). When
serving as expert witness, the economist is no truth-seeker anymore, but
becomes part of a legal process, whose logic is “adversarial, rather than
scientific” and where “lawyers are calling the shots” (ibid., p. 117). The
combination of hefty fees and the dominant role of lawyers changes the
nature of the economics being done by the expert: legal success only mat-
ters, not the best economic understanding. In an adversarial game the
rules are not those of academic publication. The yes-or-no question
implicit in any Daunbert challenge, when combined with the economist’s
urge to make the case for the party paying her/him, and with the de jure
comparative weakness of the plaintiff’s position, may expose a testimony’s
methodological frailties to the point of making it unacceptable under the
Daunbert standard.

One last immediate reason for the high rate of successful Daubert chal-
lenges in antitrust jurisprudence calls into play the specificity of antitrust
cases. No economist—not even a Nobel Laureate—is qualified to testify
about every economic issue that may arise in antitrust litigation. It is not
just that even the best economic minds may not have enough experience
on the particular issues and specific analytical methods of a given case. 10
specialists are obviously qualified to testify on most issues arising in anti-
trust cases; still, IO expertise is neither necessary nor sufficient to save an
economist from a Danbert challenge. Even a highly respected 10 econo-
mist may be unqualified to testify on basic issues in a specific case. As we
know, FRE 702 requires that expert testimony be “based upon sufficient
facts or data”. In antitrust the proviso is often interpreted as requiring that
the testimony be grounded in the facts of the given industry relevant for
the given case. Generally speaking, an economist with no research record
in the particular industry or whose testimony incorporates few case- or
industry-specific facts, but rather offers a “one size fits all” account, is
more likely to suffer rejection under Danbere.'?

This conclusion is shared by the best economic knowledge. “The appli-
cation of reasonableness standards in antitrust decision-making and the

13A famous example is the exclusion by the trial court in In re Brand Name Prescription
Drugs Antitrust Litig., (1999-1 Trade Cas. (CCH) 72, 446, N.D. Ill.) of most of the testi-
mony proffered for the plaintiff by Nobel laureate Robert Lucas. According to the court,
Lucas had inadequate knowledge of the specific nature of the pharmaceutical industry.
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modern empirical literature in industrial organization economics have an
important commonality”, write leading 1O scholars Baker and Bresnahan
(2008, p. 27). “[ BJoth treat the industry as the appropriate unit of obser-
vation. Both fields recognize that a one-size-fits-all approach to analyzing
business conduct won’t do, since so much variation in outcomes arises
from factors specific to each individual industry.” Again, a key asymmetry
between plaintiff and defendant is also at play here: “little or no factual
foundation may be required for economic testimony that merely critiques
the analysis of another economic expert, because errors or gaps in eco-
nomic logic may be clear without any knowledge of the particular facts of
a case” (Werden 2008, p. 810). How many of the casualties of a Daunbert
challenge were economists providing a generic, nonindustry-based testi-
mony on behalf of the plaintitf?*

7.5  ANTITRUST ECcONOMICS’S SPECIAT, WEAKNESS

The previous section offered a few reasons for the unusual frequency and
success rate of Daunbert challenges in antitrust cases. The judges’ insuffi-
cient familiarity with economic methods, the procedural peculiarities of
the legal system, and the less-than-encyclopedic factual experience of even
the smartest economist combine to produce a not-so-favorable environ-
ment for economic experts. Still, these features seem hardly specific to
antitrust and could work for economic testimony in other areas of the law,
such as product liability. The data on Daunbert challenges suggest other-
wise. Something else seems to affect economic expertise when summoned
in antitrust cases. This section examines whether anything special exists
with the way economic analysis is applied to antitrust that justifies the
higher exposure to Daunbert attacks of economic testimony for the
plaintiff.'®

Antitrust cases are theory-driven: even when formally dealing with ques-
tions of fact, it is the economic theory endorsed by the court that governs
the legality of the business practice at issue. This is because antitrust laws,
such as the Sherman Act and Clayton Act, have no self-evident meaning.

" Answering this question would require an analysis of the specific, case-by-case motiva-
tions for the rejection—something which transcends the limits of the present chapter.

15 For reasons of space we will not deal with another possible explanation, which calls into
play the methodological distance separating the approach to 1O that, inspired by the Chicago
School, still dominates antitrust enforcement in America, from that considered mainstream
by most academic literature, the so-called Post-Chicago approach. See Giocoli (2020).
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What these statutes mean requires the intermediation of a theoretical con-
struct that interprets their vague general principles in terms of the specific
situation. Consider, for instance, monopolization (Sherman Act, Sec. 2).
In the nineteenth century, the term had a traditional, common law con-
struction as synonymous of forestalling or engrossing. When the Sherman
Act pushed courts to find a new meaning for it, it was quickly acknowl-
edged that the notion only makes sense in terms of a market that the
indicted business is allegedly monopolizing. But “a market” is, in turn, a
purely theoretical construct, that is, a notion that only makes sense in
antitrust enforcement through the mediation of an economic theory iden-
tifying it (by using, say, cross-elasticities or other techniques). More gener-
ally, any allegation of anticompetitive behavior must rely upon a (hopefully,
properly specified) economic theory, as well as on a set of data supporting
it. In short, there is no such thing as an a-theoretical antitrust allegation.
Stand-alone data are of very little use to a court. The well-known distinc-
tion between correlation and causation is there to remind us that no
empirical relationship between economic magnitudes can be interpreted
without theoretical guidance. It is thus up to economic theory to suggest
a potential causal chain that may account for the observed data and whose
implications may be subjected to empirical validation.

Presenting the court with the theory upholding an antitrust allegation
is the expert economist’s task. In the post-Daunbert world, the court is
then asked to check the relevance and reliability of that economic argu-
ment. A conclusion may thus be tentatively drawn. Against Werden’s opti-
mistic claim (see previous section), the sheer number and high success rate
of Daunbert challenges against economic experts for the plaintift are evi-
dence of the questionable status of the economics underlying so many
antitrust allegations—questionable, that is to say, to the legally trained
eyes of the defendant’s attorneys and the court.

The problem is indeed familiar to antitrust economists. Like most work
in empirical social science, antitrust analysis makes inferences from evi-
dence without the benefit of performing fully-fledged experiments. A dis-
tinctive issue thus arises called the zdentification problem. Economists must
“look carefully for settings in which nature has created an experiment for
them” and must “explain why it is reasonable to interpret the data as hav-
ing been created by an implicit experiment, and describe the nature of that
experiment” (Baker and Bresnahan 2008, p. 13). This explanation—called
identification—is a crucial part of empirical economic analysis, in that it
should clarify on which basis a given theory can be preferred to another
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for interpreting the available evidence. The identification problem has
obvious relevance in antitrust, when juries—in their role of finder of
facts—must select between alternative interpretations of the data. Yet, the
problem may also affect the litigation at a preliminary stage, that of a
Daunbert challenge raised against the specific theory identified by the
expert for the plaintiff to support the allegation.

Assume the expert economist has observed price and quantity data
about the market under scrutiny and, on their basis, is offering an opinion
about future prices. The first problem she faces—and the first possible way
her testimony may be challenged under Daunbert—is to select one among
the many alternative models, each with different predictions about future
prices, which can be parametrized with the available data. Remember that
for any discipline that, like economics, reclaims scientific status, the
Daunbert criteria should help courts to determine “whether a theory or
technique is scientific knowledge”.

Let’s assume then that, because of its ability to account for observed
market data, the economist’s theory passes the relevance check. Still, the
reliability scrutiny may be troublesome. The four criteria for “valid sci-
ence” are of little use here. In an antitrust case, the reliability issue cannot
always be exhausted by checking for the falsifiability, peer validation, sta-
tistical accountability, and widespread acceptance of the proposed eco-
nomic model or technique. The gatekeeping task compels the court to the
more exacting scrutiny of whether that very model or technique is also
appropriate for, and properly applied to, the specific case. It is at this junc-
tion that a major difference between economics and most other “scientifi-
cally valid” disciplines emerges.

Even Werden concedes that “economics has no well-established stan-
dards governing the selection and application of particular models and
methods” (Werden 2008, p. 815)—which amounts to saying that a
Daunbert challenge necessarily brings an antitrust court to transcend the
four criteria. Baker and Bresnahan (2008, p. 13) state the problem most
clearly: “All antitrust cases that go to trial involve a contest between at
least two distinct theories explaining firm conduct, one in which the chal-
lenged behavior lessens competition and one in which it is efficient.” This
is where the identification problem sets in, directing attention on the cor-
respondence between the evidence and the competing economic theories,
and thus on whether the evidence can be used to distinguish between
competing theories of the case.
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The point is not so much that economic experts present conflicting
models of the same antitrust issue. These analyses may all rest on solid
methodological grounds and, as we know, Daunbert neither requires nor
empowers courts to determine which of multiple competing scientific
theories is the best. Nor that a divergence may exist about the facts them-
selves, contrasting versions of which may be offered by the parties. Again,
FRE 702 is not intended to authorize the exclusion of an expert’s testi-
mony on the ground that the judge believes one version of the facts or
another. The true point is how to verify the relinbility of the economic (and
often also statistical) theory supporting the interpretation of the facts.

For external observers like judges, the mere circumstance that econo-
mists strongly disagree with one another on many antitrust issues—and
consequently offer widely divergent models to explain them—may suffice
to destroy their testimonies’ reliability. So drastic a view hinges on the
fundamental idea that, while legal decision-making has at its core the rules
for weighing one against the other conflicting interpretations of the same
facts, no such rules seem to exist in the case of antitrust economics. This, by
itself, may be read as evidence of the unreliability of economic models.
The economists’ failure to provide courts with a method to select between
competing models of the same market phenomena may thus lead Daunbert
gatekeepers to discard most of the economics underlying antitrust com-
plaints. In other words, the high success rate of Danbert challenges appears
as the inevitable outcome of the intrinsic inability of a large chunk of anti-
trust economics to satisty an essential requirement of legal analysis.

REFERENCES

Baker, Jonathan B., and Timothy F. Bresnahan. 2008. Economic Evidence in
Antitrust: Defining Markets and Measuring Market Power. In Handbook of
Antitrust Economics, ed. Paolo Buccirossi, 1-42. Cambridge, MA: MIT Press.

Baker, Jonathan B., and M. Howard Morse. 2006. Final Report of Ecomomic
Evidence Tnsk Force. American Bar Association. Accessed September 4, 2017.
www.americanbar.org/content/dam/aba/migrated /antitrust/at-
reports/01_c_ii.authcheckdam.pdf.

Baye, Michael R., and Joshua D. Wright. 2011. Is Antitrust Too Complicated for
Generalist Judges? The Impact of Economic Complexity and Judicial Training
on Appeals. Journal of Law and Economics 54: 1-24.

Brandsts, Jordi, and Jan Potter. 2018. Experimental Industrial Organization. In
Handbook of Game Theory and Industrial Organization, Volume 1. Applications,
ed. Luis C. Corchén and Marco A. Marini, 453—474. Cheltenham: Elgar.


http://www.americanbar.org/content/dam/aba/migrated/antitrust/at-reports/01_c_ii.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/antitrust/at-reports/01_c_ii.authcheckdam.pdf

7 WHY DO US JUDGES REJECT ANTITRUST EXPERTS? 117

Bronsteen, Peter, and Asim Varma. 2001. Daunbert Rules of Economists. Antitrust
15: 14-16.

Broulik, Jan. 2020. What is Forensic Economics? In Economics in Legal Reasoning,
ed. Péter Cserne and Fabrizio Esposito, 83-99. London: Palgrave Macmillan.

Coate, Malcolm B., and Jeffrey H. Fischer. 2012. Daubert, Science, and Modern
Game Theory: Implications for Merger Analysis. Supreme Court Economic
Review 20: 125-182.

Gavil, Andrew I. 2000. Defining Reliable Forensic Economics in the Post-
Daunbert/Kumbo Tire Era: Case Studies from Antitrust. Washington & Lee Law
Review 57: 831-878.

.2001. Daunbert Comes of Age. Antitrust 15: 6.

Giocoli, Nicola. 2020. Rejected! Antitrust Economists as Expert Witnesses in the
Post- Daunbert world. Journal of the History of Economic Thought (forthcoming).
https://doi.org,/10.1017,/51053837219000671.

Holt, Charles A. 1995. Industrial Organization: A Survey of Laboratory Research.
In Handbook of Experimental Economics, ed. John Kagel and Alvin E. Roth,
349-443. Princeton: Princeton UP.

Langenfeld, James, and Christopher Alexander. 2011. Dawubert and Other
Gatekeeping Challenges of Antitrust Experts. Antitrust 25: 21-28
and Appendix.

Mandel, Michael J. 1999. Going for the Gold: Economists as Expert Witnesses.
Journal of Economic Perspectives 13: 113-120.

Schinkel, Maarten P. 2008. Forensic Economics in Competition Law Enforcement.
Journal of Competition Law and Economics 4: 1-30.

Solow, John L., and Daniel Fletcher. 2006. Doing Good Economics in the
Courtroom: Thoughts on Daunbert and Expert Testimony in Antitrust. Journal
of Corporation Law 31: 489-502.

Werden, Gregory J. 2008. The Admissibility of Expert Testimony. In Issues in
Competition Law and Policy, vol. I, 801-817. American Bar Association—
Section of Antitrust Law.



https://doi.org/10.1017/S1053837219000671

PART IV

New Perspectives



®

Check for
updates

CHAPTER 8

Fostering the Autonomy of Legal Reasoning
Through Legal Realism

Felipe Figueroa Zimmermann

Abstract This chapter explains why the dominant pattern of disciplinary
interaction between law and economics has fostered a general trend of
reducing legal reasoning to economic reasoning. After describing the pat-
tern of interaction between both disciplines through the example of prop-
erty rights (Sect. 8.2) and linking it to the debate on reductionism in
philosophy of science (Sect. 8.3), the chapter proposes a strategy for sal-
vaging the autonomy of legal reasoning by increasing reflexivity through a
version of legal realism inspired by the work of Otto Neurath (Sect. 8.4).
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8.1 INTRODUCTION

The pattern of disciplinary interaction between law and economics is such
that, as a response to the “expansive” and “reductionist” program of
economists, legal theorists are forced to flesh out the normative consider-
ations expressed in the systematic features that guide legal reasoning in the
different branches of law. This trend is unstable, due to the defensive char-
acter of the legal theorists” argumentative strategy. Legal theorists’ only
answer to the advances of the economists is to try to refute them by pro-
posing features of law and legal reasoning that cannot be reduced to eco-
nomic terms. In this sense, the debate regarding disciplinary boundaries is
closely related to a long-standing dispute in philosophy of science between
reductionists and anti-reductionists. The reductionist argument is that
theories of one discipline can be replaced, without losing any relevant
knowledge, by the theories of another discipline. Conversely, anti-
reductionists denounce that valuable insights are sacrificed in the process.

Alas, it is always possible to assert the insufficiency of legal scholars’
anti-reductionist strategy by showing that the allegedly irreducible fea-
tures are, after all, reducible to economic terms, or, alternatively, are irrel-
evant or pathologic. Whatever answer the economists choose, their claim
to epistemic authority over legal phenomena can continue to increase as
each attempt at carving out a safe space for autonomous legal reasoning is
overcome. As this trend continues, it permeates the institutional organiza-
tion of disciplines and eventually legal institutions.

The question for those interested in salvaging the autonomy of legal
reasoning is how to alter this structural pattern of disciplinary interaction.
This requires sustainable balance of epistemic authority between legal the-
ory and economics that would have the benefit of increasing reflexivity in
both disciplines. This chapter proposes a strategy for attaining this goal:
rehabilitating legal realism. The aim should be to undermine economics’
claims to superior accuracy regarding predictions and causal explanation.
This requires legal theory to go beyond conceptual analysis, which would
only mark the beginning of the enquiry rather than its end. In this sense,
a rebalancing of epistemic authority between law and economics entails a
rehabilitation of legal realism.
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8.2  Tue BunNDLE THEORY OF RIGHTS
AND THE INTERACTION OF LAaw AND EcoNOMICS

The economic analysis of law purports to show the expected effects of
legal arrangements. The underlying idea is that economists’ predictions
can be empirically tested by anyone. Thus, their epistemic authority (alleg-
edly) relies on the accuracy of the predictions, instead of the dominance of
arcane technical language or ethical principles (as would be the case with
legal scholars, lawyers and judges).

The approach’s appeal is that the disciplines would compete for provid-
ing the best explanations for any given set of phenomena. This view sees
disciplinary boundaries as monopoly-generating obstacles to knowledge:
they are the result of what Bentham called the “sinister interests of Judge
& Co” (Atria 2016, pp. 63-65), what is now called rent-secking behavior
by self-appointed and self-reproducing elites (Leeson 2019).

To regard current disciplinary boundaries as the “proper” domain of
each discipline entails a positive judgment about the efficacy of the cur-
rent organization of scientific disciplines. To put it bluntly, it involves a
conservative attitude towards the status quo. Thus, regarding disciplinary
boundaries as defining the proper domain of each discipline places the
burden of proof on those who would have the current disciplinary bound-
aries altered or eliminated.! The opposite assessment is behind efforts to
justity the erosion of disciplinary boundaries: the failure to do so entails a
wasted opportunity. They are obstacles to knowledge and a necessary evil
at best.

Thus, the case for an economic analysis of legal phenomena can be
justified by the epistemic gains to be obtained by eroding disciplinary
boundaries, so that no single approach should have a monopoly over a
field. Contrariwise, the opposition to this approach can be justified by
arguing that there are epistemic gains to be obtained by keeping disciplin-
ary boundaries in place.

In the case of law and economics, one of the prime sites of interaction
(and conflict) is property rights theory, where the disciplinary boundaries
are thinner and the economists have made the most substantive contribu-
tions to legal theory. Thus, property rights theory provides an excellent

'Tt could be argued that this attitude is prevalent among philosophers of science: in their
zeal to explain why science has been successful, they easily slip into assuming it has been as
successful as it can be.
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vantage point to investigate the pattern of disciplinary interaction of law
and economics.

In this section, it will be argued that the theoretical assumptions built
into the bundle theory of rights generate a strong theoretical bias toward
using economics to study legal phenomena.? Consequently, its widespread
adoption has entailed an encroachment of economics within domains that
have been traditionally considered within the competence of jurispru-
dence. As a result, the autonomy of legal reasoning has been questioned.
Legal theorists who oppose this trend argue—as their anti-reductionist
counterparts in philosophy of science—that this has an epistemic cost:
some normative considerations that are embedded in legal categories can-
not be accounted for by economics. As the dominance of economics over
law increases, these normative features are kept out of sight, until eventu-
ally they are no longer recognized as features of legal institutions.

As a result of Coase’s overwhelming influence, the bundle theory of
rights became a key element of the conceptual framework of contempo-
rary mainstream law and economics (Merrill and Smith 2001). The bun-
dle theory of rights has fostered a view stating that to any valuable attribute
of'an asset corresponds a use-right. Each of these use-rights can be held as
property by an agent. Thus, they can also be traded through contracts.
Furthermore, since all allocations of use-rights have economic effects (i.e.
they entail distributional effects in wealth) (Commons 1924), there are no
conceptual boundaries outside of which the framework of economics can-
not be applied.

In sum, for legal scholars and economists using the bundle theory of
rights, “property consists of nothing more than the authoritative list of
permitted uses of a resource—posted, as it were, by the State for each
object of scarcity” (Merrill and Smith 2001, p. 366). They assume as a
theoretical framework a formalized market in which agents trade through
the price system. Since all allocations of legal entitlements have economic
effects, all of them are susceptible to economic analysis. This also means
that every entitlement is in principle susceptible to being the object of a
market transaction. Under this view, nothing remains outside the scope of
economic expertise.

Another way in which the bundle theory of rights generates a bias
toward the use of economics is that the content of a Hohfeldian claim-
right is indeterminate without a conception of what counts as an

2Smith (2019) reaches the same conclusion via a different, but related, argument.
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interference. What counts as an interference with an action cannot be dis-
covered only by describing the action protected by the claim-right. This is
because what counts as an interference depends on how interference is
defined and not on the definition of the action which is the subject of that
interference. The definition of an action leaves undetermined which of the
alternative definitions of what counts as an interference should determine
the content of the duty correlative to a claim right. Thus, a criterion for
choosing such a notion is necessary for the bundle theory of rights to be
operative. Such a criterion is provided by the notion of externality, that is,
any event produced by an agent that alters another agent’s cost structure
in performing an action (Buchanan and Stubblebine 1962). In turn, the
idea that externalities should be incorporated in the cost structure of those
who generate them constitutes the benchmark under which the determi-
nation of Hohfeldian claim-rights can be evaluated: if rights are deter-
mined in this way and transaction costs are reduced, the resulting allocation
of rights will approach efficiency (Mathis and Shannon 2009, chapter 4).

To sum up, the bundle theory of rights generates a bias toward the use
of economics to explain legal institutions in at least two senses: first, all
legal phenomena can be analyzed by using economics, since the allocation
of legal entitlements always has economic consequences and all legal enti-
tlements can be conceptualized as tradable assets. Second, the bundle
theory of rights is not complete without a theory of interference, which is
exactly what the notion of externality provides.

Consequently, as the use of the bundle theory of rights becomes more
ubiquitous among legal scholars, the expertise of economists becomes
increasingly necessary for understanding law.

The appeal of the mainstream law and economics view on the bundle
theory of rights is that, by treating all existing things as usable resources,
it puts into focus how agents use things to achieve different ends. It also
privileges a view under which it is the agents’ prerogative to dispose and
use these things as they see fit. It does this in a straightforward fashion,
focusing on the costs and benefits their use imposes on agents. It is this
last feature that, according to its critics, constitutes its main shortcoming;:
this approach ignores (indeed, it must ignore) noninstrumental normative
considerations that (as they claim) are embedded in legal categories: for
example, notions such as wrongdoing and duty or the distinction between
a sanction and a tax (Smith 2011). For economists, such noninstrumental
normative considerations are at best superficial and unnecessary accoutre-
ments to legal reasoning and at worse irrational distortions. On the
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contrary, thinking like a lawyer entails understanding legal categories and
the normative consequences that derive from them. Thus, legal reasoning
is reasoning through these categories. If one dismisses them, one has
moved beyond the realm of law (Schauer 2009).

8.3  REDUCTIONISM AND ANTI-REDUCTIONISM IN LAw
AND EcoNoMmIcs

As shown in the previous section, the debate regarding what should be the
relationship between law and economics has been carried out in terms of
the question regarding the validity of legal categories vis-a-vis economic
explanation. As was briefly mentioned in the introduction, this debate is
analogous to a long-standing debate in philosophy of science: between
reductionism and anti-reductionism. Finding a way out of this debate
requires reframing it in a way that fleshes out clearly what is at stake in
each position. This will be done via a distinction from legal philosophy,
that is the distinction between the internal and the external point of view.

Nowadays, following the work of HLA Hart, contemporary analytical
anglophone legal theory has tended to stress the importance of what he
called the internal point of view. Thus, it is generally acknowledged that
law can only be grasped from the standpoint of the agents involved in legal
practice.

In the context of a still very much Hart-dominated legal culture, the
attractiveness of having an external point of view to study legal systems
(i.e. that the categories of legal reasoning are “reducible” to the concepts
of'another discipline such as economics) must be stated explicitly. One can
only question the underlying or tacit assumptions that guide legal reason-
ing within a discipline by resorting to the external point of view provided
by other disciplines. A way to do so is resorting to social sciences.
Contraposing the empirical findings of the social sciences to the systematic
reconstructions of legal reasoning prevents legal scholarship from cloaking
the way in which law works, which results from taking at face value the
internal point of view.

This set of oppositions (i.e. reductionism /anti-reductionism) correlates
to opposite attitudes toward disciplinary boundaries: while anti-
reductionists believe that something is lost by eroding disciplinary bound-
aries, reductionists believe that the conceptual frameworks that constitute
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disciplinary boundaries are obstacles for attaining knowledge. Likewise, as
disciplinary boundaries are eroded, the internal point of view becomes less
relevant for describing legal phenomena.

Furthermore, if one can only reason from within law’s internal concep-
tual framework, its validity can never be questioned, beyond failures in the
internal coherence of the system or mistakes in logical deduction (Gellner
1968). In this sense, the appeal of the external point of view is the promise
of overcoming the categories of legal language, which (according to the
critics)® muddle our thinking by diverting our attention from the real-
world consequences of the allocation of resources to a formalized, techni-
cal language, impervious to what may come by a steadfast allegiance to
age-old categories, which are at best an accidental historical vestige of past
times. In other words, “[i]n comparison to traditional legal theory, Law
and Economics is reductionist. Reductionism educates lawyers by scrap-
ping unnecessary distinctions, which lawyers are prone to make” (Hylton
2019, p. 6).

These same features have been identified as the reasons why such an
approach to legal phenomena should be rejected. Just like their anti-
reductionist counterparts in philosophy of science, those who want to
defend the autonomy of legal reasoning by stressing the necessity of the
internal point of view argue that economic explanations disregard the
noninstrumental normative considerations embedded in legal categories
by reducing legal phenomena to their economic effects. For this reason,
they reject economic explanations. They also argue that economic expla-
nations disregard what legal institutions mean to the agents that engage
with them (Zipursky 2006). The most extreme variety of this argument
has been put forward by legal formalists (Grey 1999; Pildes 1999;
F. Schauer 1988; Weinrib 2010). Insofar as legal formalists have made the
most forceful defense of legal categories, it is worthwhile dwelling a little
longer in the formalism debate in private law theory.

As noted, the debate between formalist and economic analysis of law in
private law theory is a debate about the status of conceptual analysis within
legal theory.

“The debate between the corrective justice theorists and the econo-
mists raises a more purely jurisprudential question about what legal theo-
ries must do to be acceptable. For while economists are boasting about
their ability to explain away the plaintiff-driven nature of tort law in a

3See Gomez Pomar (2020).
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reductive manner, corrective justice theorists are stating that a theory
that mevely explains awny structural featurves of the law in a reductive
manner is for that very veason inadequate” (Zipursky 2000, p. 458) [ital-
ics in the original].

As Zipursky lucidly notes, what for economists entails a relevant theo-
retical goal, for formalist legal theorists is the approach’s main shortcom-
ing. Formalists argue that economic analysis cannot accommodate the
kind of reasoning that characterizes private law adjudication or its struc-
tural and procedural features (i.e. its bilateral structure of litigation)
(Weinrib 2012). Likewise, with regards to the concept of rights, it has
been argued that the bundle theory of rights (which underlies Neoclassical
Law and Economics) cannot address the iz 7em character of property
rights, that is the fact that one holds them against all other agents. Thus,
it distorts central aspects of ownership, as it exists in Western legal systems
(Penner 1995, 1997). The epitome of such a reductive perspective is
Calabresi and Melamed’s (1972) work on the economic analysis of prop-
erty and liability rules in terms of entitlements. Critics argue that such an
approach conflates the categories of property, contract and tort (Merrill
and Smith 2001, pp. 379-383), and thus cannot account for the different
normative values embedded in each of these institutions.

The economists” obvious response is to note that these normative val-
ues are not doing any work in legal reasoning, that is, they are of no help
when trying to describe the content or predict the outcome of legal deci-
sions. Consequently, if the formalists’ anti-reductionist argument is to
work, those additional normative considerations, which are supposedly
irreducible, must be stated expressly, thus allowing the enquiry to con-
tinue. Otherwise, the anti-reductionist argument would boil down to
assuming what it is supposed to demonstrate. This way, as legal theorists
flesh out those (supposedly irreducible) features, economists can try to
offer an account of them. For example, regarding the objection that eco-
nomic analysis of law cannot accommodate the bilateral structure of pri-
vate law adjudication, Kornhauser (2017) notes that even if efficiency-based
accounts of private law don’t consider the bilateral structure of private law
as essential, they can account for its emergency and persistence.

The resulting trend is that, as economists put forward the hypothesis
that legal reasoning can be reduced to economic reasoning or economic
explanations, legal theorists can only try to refute the hypothesis by pro-
posing a specific case of irreducibility. Economists can always answer the
anti-reductionist argument, either on the grounds that (a) the additional
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normative considerations are intelligible in economic terms (i.e. are reduc-
ible) or (b) they are irrelevant to explain the subject matter, or (¢) they are
pathologic, exceptional or undesirable. In any case, economics’ epistemic
claim to explain legal phenomena remains untouched. Since the anti-
reductionist strategy is inherently defensive, the best one can expect of it
is to delay the encroachment of economics, but because of its very nature
it can never stop it. Insofar as there is truth to the charges of economics’
imperialism (Fine 2000, 2002; Lazear 2000; Miki 2009; Nik-Khah and
Van Horn 2012), it is a consequence of the strategy that legal theorists
have taken to respond to the economists’ challenge.

A positive aspect of this is that as the debate between anti-reductionist
legal theorists and reductionist economists unfolds, new insights are
obtained by the fleshing out of the normative considerations that are
expressed in legal arrangements, while economists continue to apply their
framework to each of these features. Unfortunately, this trend can only be
maintained as long as legal theorists can continue their efforts. As econo-
mists manage to explain more aspects of law, the balance between law and
economics grows increasingly unstable. The reason is simple: as the epis-
temic authority of economics grows, the epistemic authority of law
dwindles.

Eventually, this change in the rationality aspect of disciplines affects the
way in which the disciplines are practically organized, in terms of academic
journals, curriculum reforms, postgraduate courses, research grants and so
on (Landes and Posner 1993; Duxbury 2001). It is easy to see how these
developments will eventually affect law at the institutional level: administra-
tive officers, judges and legislators get educated under the new approach and
the cumulative effect of their professional activity will be to make law resem-
ble more and more the image of law they learned during their training. Most
importantly, those who see it in their interest to support these developments
will strive to do so (e.g. Teles 2008). For all the mentioned reasons, the
character of legal academia matters and it can influence the development of
legal systems. This is why legal education has been a contested domain from
which to influence society and affect long-term legal change.

There is another way in which this pattern of disciplinary interaction
reinforces the application of economics to the study of law. Mainstream
economics tends to affirm the contingency of legal arrangements and the
lack of any immanent rationality of law, while simultaneously portraying
law as the result of a slow, piecemeal adaptation of the legal system to
economic circumstances: a process of law working itself efficient. In this,
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mainstream economists agree with legal formalists insofar as the latter
believe that legal categories are the result of a process of piecemeal evolu-
tion (Stein 2009). In this sense, mainstream Law and Economics supports
the conservative bias of legal formalism by arguing that the goal of eco-
nomics is to describe legal systems and not to prescribe how they ought to
be (this strategy is captured by the distinction between positive and nor-
mative economics). The result is that legal arrangements have no imma-
nent rationality, while at the same time any attempted reform would entail
an illegitimate encroachment of real-world considerations into law, thus
menacing the autonomy of legal rationality which purports to preserve the
integrity of legal categories, which are the result of a slow process of evolu-
tion (see, for example, Hayek 1958).

For these reasons, the anti-reductionist strategy must be abandoned.
Salvaging the autonomy of legal reasoning requires a balance of epistemic
authority between legal theory and economics. This, in turn, requires
increasing reflexivity in both disciplines. By reflexivity we mean here the
activity of making explicit and questioning the underlying assumptions
that guide reasoning within each discipline.

As defenders of economic analysis of law argue, it is the capacity of this
approach to issue testable predictions that fosters the discipline’s epistemic
authority (Calabresi 2016). Here lies the key for the strategy that legal
theorists should follow: they should move from the defensive anti-
reductionist strategy to an offensive debunking strategy. Instead of just
identifying (allegedly) irreducible features of law, which end up defining
economics’ expansionist agenda, legal theory should focus on undermin-
ing economics’ claims to superior accuracy regarding predictions and
causal explanation. This, of course, entails providing alternative methods
for these tasks. In this sense, legal theory should go beyond conceptual
analysis. Conceptual analysis, in this approach, would be necessary insofar
as it helps to issue better predictions and explanations: it would be the
beginning of the enquiry, not its end.

The predictions and explanations that current economic theory show-
cases constitute the minimum benchmark that legal theories should strive
to attain.* Insofar as legal theory can adopt economics’ epistemic goals

#It is important to notice that this is not a thesis about how judges should rule legal cases.
This is a separate issue, which depends, first, on the place that consequentialist reasoning has
within legal reasoning and, second, on whether economic analysis represents the best model
of consequentialist reasoning. Neither of these questions is addressed by the argument
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and not the other way around, the epistemic balance between both disci-
plines can be restored. In this sense, legal theory should uncover econom-
ics’ blind spots and shortcomings. This will require legal theorists to probe
other disciplines for the theoretical insights that will allow for improved
empirical results, as well as better explanations. At the same time, social
scientists who are concerned with issuing accurate predictions must adopt
an approach that allows them to make sense of the legal categories that
guide legal reasoning.

All of this requires a rehabilitation of Legal Realism. The general out-
line of such a project, based on Otto Neurath’s non-foundationalist and
non-reductive version of logical empiricism (Reisch 1994), is offered in
the following section.

8.4  FOSTERING THE AUTONOMY OF LEGAL REASONING
THROUGH LEGAL REALISM

As Jeremy Waldron (2000) has noted, legal realism bears the signs of logi-
cal empiricism’s influence. This is no coincidence, since the anti-
metaphysical stance of logical empiricism was common to both
Scandinavian and American strands of legal realism, despite the other dif-
ferences one might find between the two varieties (Alexander 2002;
Bjarup 2005; Pihlajamiki 2004; Spaak 2017). For both varieties of real-
ism, the integration between philosophy and social sciences was geared
toward radical reformist impulses and a commitment with deepening
democratic control of the legal institutions underlying the economic sys-
tem. This goal was also shared by the left wing of the Vienna Circle
(Sigmund 2017).

For Otto Neurath, one of the most interesting and prolific members of
the Vienna Circle (Cat 2018), the integration of different disciplines was
the ultimate aspiration of science. This required all the disciplines to
develop their respective conceptual frameworks in such a way that the
statements in one discipline could be connected and combined to the
statements made in the others so that increasingly more accurate predic-
tions could be made. Neurath’s point was that each discipline was geared
toward the production of theories, which in turn were developed to
increase the predictive power of the disciplines. He reasoned that the fact

offered here. On consequence-based arguments in the context of legally bounded decision-
making, see Cserne (2020).
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that each discipline had developed different conceptual schemes hindered
the integration of their results. Thus, even scholars within the same branch
of science can be talking about the same phenomenon and it would not be
clear whether they agree or not on its explanation (Neurath 1983Db,
pp. 172-173).

At the same time, issuing predictions about real-world phenomena
requires the integration of knowledge of different branches of science. No
real-life event is dependent exclusively on the laws of one definite disci-
pline. Thus, predicting phenomena requires connecting or integrating the
statements from different disciplines with each other (Neurath
1983a, p. 59).

At the same time, he argued that the different branches of science can
be connected in multiple ways, with different goals in mind. Thus, the
model for the totality of knowledge is a succession of overlapping “ency-
clopedias” or frameworks for the integration of scientific disciplines. This
goal of organizing science was carried out in practice by Neurath within
his project for an “Encyclopedia of Unified Science”, inspired by the
Encyclopédie of Diderot and D’Alembert. But unlike its predecessor,
Neurath’s “Encyclopedia of Unified Science” was assumed to be a provi-
sional and historically bounded project, each iteration striving for more
precision and systematization of all the available knowledge.

In this sense, Neurath was skeptical about disciplinary boundaries while
at the same time renouncing to the idea that all the different disciplines
could be reduced to a foundational metascience.

Likewise, for the rehabilitated version of legal realism proposed here,
the sense of disciplinary unity behind this strategy for the division of intel-
lectual labor is integration, as opposed to reduction (Fuller 2013). The
point is not to reduce legal language to the language of economics; rather,
the goal is to organize both disciplines to achieve the best possible picture
of reality.

A good example of how such an approach could work can be taken
from the recent scholarship regarding the fair use doctrine in copyright
law. Professor Wendy Gordon proposed in a very influential article® that
fair use should be available when the defendant can prove that high trans-
action costs preclude licensing and that the use serves an identifiable pub-
lic benefit. The goal of Gordon’s article was to illustrate how the courts

>The article was cited twice by the US Supreme Court in two major cases restricting fair
use: Sonyv. Universal(1984)and in the majority of Harper & Row v. Nation Enterprises(1985).
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and Congress have employed fair use to permit uncompensated transfers
that are socially desirable but not capable of effectuation through the mar-
ket. The market approach will provide a guide both to ascertain where the
public interest might lie in a given case and to identify those occasions on
which a court may appropriately substitute its evaluation of the public
interest for its usual refusal to second-guess the copyright owner (Gordon
1982, p. 1601).

In this sense, Gordon’s article falls squarely within the reductionist pro-
gram that has been commented on so far. In the following years, legal
commentators questioned the usefulness of this “market-centered”
approach to fair use, precisely on the grounds that it was not able to
account for the considerations the courts actually used in adjudicating fair
use cases—in particular, whether that use was transformative or not
(Netanel 2011, pp. 734-736). This entailed that the transaction cost
approach to fair use had to be complemented or corrected to better
describe the judicial practice regarding the fair use doctrine. This task
required making explicit normative considerations that were tacitly guid-
ing legal reasoning. Of course, nothing guarantees that these seemingly
extra-economic normative considerations cannot be reduced to the lan-
guage of economics, but that requires crafting an economic model that
can issue better predictions than the picture of law which includes noneco-
nomic normative considerations.

Thus, the version of legal realism proposed here does not regard legal
theory as merely a chapter of the social sciences, but grounds the former’s
autonomy in the fact that its conceptual scheme cannot be fully eliminated
and, furthermore, it is necessary for accurate prediction.® Thus, by focus-
ing on how legal science strives to make explicit tacit background assump-
tions underlying explicit law and issuing the best possible predictions
regarding the working of law, this version of legal realism is concerned
with how to integrate different “nodes” of the network of human knowl-
edge. Inspired by Neurath’s project, the possible interactions between the
different disciplines which aim at explaining law can only advance insofar
as their concepts can be translated across them, or a mutual language is
developed by their respective practitioners.

°Of course, legal scholarship is not only about issuing better predictions; it also includes
conceptual analysis, critique, justification, systematization, explanation and so forth. The
point is rather that issuing better predictions is essential for law to keep its autonomy vis-a-vis
the social sciences.
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The goal is to achieve a language that is intelligible to practitioners of
all the relevant disciplines and the normative aspiration is to acquire ever-
increasing intelligibility across disciplines. Just like humanity, the task pro-
posed here is strictly endless and ever-changing.
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CHAPTER 9

Reverse Engineering Legal Reasoning

Fabrizio Esposito

Abstract This chapter describes a novel and valuable approach to the rela-
tionship between economic analysis and the law called “reverse engineer-
ing legal reasoning”. Social engineering conceives of the law as a means to
social ends and of the economist as the technician studying to what extent
laws are fit for purpose. Building on this idea, reverse engineering legal
reasoning is a way to identify economic concepts that describe—are coher-
ent with or fit—the content of legal reasoning. To do so, alternative eco-
nomic hypotheses about the content of legal reasoning are formulated.
On these grounds, the degree of coherence between economic concepts
and legal reasoning can be made explicit. Reverse engineering legal rea-
soning extends the focus of positive economic analysis from the eftects of
the law to its content. It is useful for economists to suggest ways to increase
the effectiveness of the legal system; to contribute to its functioning; as
source of evidence to test economic assumptions; and to solve disagree-
ments among economists, especially in relation to value choices.
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9.1 INTRODUCTION

Legal reasoning is a rich and complex activity that has received too little
attention from economists. Reverse engineering legal reasoning is a novel
and valuable approach that can fill this gap by showing that a certain eco-
nomic concept is more coherent with (describes or fits) legal reasoning
than the alternatives. The main components of legal reasoning are the
applicable norm, the reconstruction of fact, the arguments constituting
their external justification, and the conclusion of the reasoning (Canale
and Tuzet 2020). When legal reasoning is reverse-engineered, it becomes
evidence that economists can use to foster the realism and practical signifi-
cance of their research (see Sect. 9.3). More precisely, this is useful to
identify the policy goal (the end) legal reasoning (the means) strives to
achieve and to better understand how it tries to achieve its end.

Reverse engineering legal reasoning finds in Posner’s efficiency hypoth-
esis of the common law a precursor. Posner famously investigated “the
hypothesis that common-law rules and institutions tend to promote eco-
nomic efficiency” (1979, p. 285). Reverse engineering legal reasoning is
also interested in the relationship between law and economic effects.
However, the two approaches differ in important ways. First, reverse engi-
neering legal reasoning compares the explanatory power of two (or more)
hypotheses. For example, one could try to identify the image of consum-
ers the law relies upon—how self-interested, (bounded) rational, informed,
and so on they are. Likewise, one could try to identify the welfare standard
applied in a certain branch of the law. The difference with Posner’s
approach is marked because he tried to make sense of the common law
from a particular economic perspective—the promotion of economic effi-
ciency, understood as wealth maximization—instead of comparing if it
made more sense under one perspective or another. Notably, as reverse
engineering is a comparative analysis of a limited set of hypotheses, it can-
not be ruled out that an unconsidered hypothesis would have an even
superior explanatory power.

Second, Posner’s efficiency hypothesis was about the efficiency of the
incentive structure actually created by the law. It was about the law’s
effects in relation to an economic goal, external to legal reasoning
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(Esposito and Tuzet 2019, pp. 138-140). This is another significant dif-
ference because when one reverse-engineers legal reasoning the focus is on
the content of legal reasoning, not on its effects. For example, when one
reverse-engineers, what matters is the degree of rationality attributed to
consumers by judges—which may be different from both their actual
degree of rationality and the degree normally assumed among economists.
In other words, Posner’s efficiency hypothesis belongs to the economics
of legal reasoning, while reverse engineering legal reasoning is about the
economics (currently) in legal reasoning (on the distinction, see
Cserne 2020).

The chapter is structured as follows. Section 9.2 shows the economic
roots of the idea of reverse engineering legal reasoning. These roots lie in
the division between positive and normative economics and in the para-
digm of the economist as a social engineer. Section 9.3 elaborates on the
scope of reverse engineering legal reasoning. Reverse engineering shifts
the focus from the effects of the law to its content. This feature is particu-
larly attractive in relation to value choices, where reverse engineering the
law means to pay paramount attention to the intended consequences of
the law. At this point, the effects of the law regain relevance. If, once
reverse-engineered, the law is found ‘defective’—in particular, ineffec-
tive—proposals to reengineer it are welcome. Section 9.4 describes the
main methodological features of reverse engineering legal reasoning. First,
one needs to identify alternative economic concepts implying differences
in legal reasoning. Second, one has to compare the degree of coherence
between the economic concepts and the observed reasoning. Third, when
there is more than one datapoint, criteria for aggregating the results are
necessary. Section 9.5 recaps and concludes.

9.2  Tue Roors: Positive ECONOMIC ANALYSIS
AND SOCIAL ENGINEERING

To put the idea of reverse engineering legal reasoning into context, two
concepts are of great help. The first is the distinction between positive and
normative economic analysis. The second is the idea of the economist as a
social engineer.

The distinction between positive and normative discourse is one of the
basic concepts one learns early on in both economics and legal studies. In
a first approximation, positive discourse is about how the world is or how
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we see it, whereas normative discourse is about how the world ought to be
or how we want it to be. For example, “I think tomorrow will be a rainy
day” is an instance of positive discourse. I might desire tomorrow to be a
sunny day while believing that it will rain.

Positive economic analysis, as an instance of positive discourse in gen-
eral, aims at telling us something about how the world is. Of course, there
is some degree of variety within the questions that can be answered with
positive analysis. One can try to explain economic phenomena—which
causal mechanisms are at play in this context? One can try to estimate
phenomena—what is the value of such-and-such indicator? One can try to
predict outcomes—what will be the effect of such-and-such action?
Importantly, for our purposes, one can also try to find the means to reach
given ends—how can this goal be reached? This last point is particularly
important. In describing positive analysis, emphasis is normally placed on
the first three tasks: explanation, estimation, and prediction (Friedman
1953). But the contribution of positive analysis to action-guiding shall not
be forgotten. As Posner puts it, our ‘positive’ interest “in the economic
and legal systems is practical; it is an interest in making these things work
better”; ultimately, we are interested in “learning how to do things”
(2015, p. 4).

Take, for example, the much celebrated (and contested) analysis of
Kaplow and Shavell (1994) which argues that distributive concerns are
better addressed by the tax system rather than by private law. The authors
do not claim that distributive concerns do not matter at all. That would be
a normative claim. They simply argue that (under robust conditions—at
least, this is their view) any level of redistribution of income can be achieved
with less waste of resources using the tax system instead of private law.
This is a claim about the superior productive efficiency of one means (the
tax system) over another (private law). It is interesting to note that the
necessity test used in the framework of proportionality reasoning can also
be understood in the same way (see Esposito 2018a).

The paradigm of the economist as a social engineer gives prominence
to analyses like the one by Kaplow and Shavell. Social engineering, in the
neutral sense of the expression, aims at informing policy choices in light of
instrumental or causal considerations connecting given ends to the means
that allow achieving those ends (Davidson 2010). Social engineering does
not even have to identify which means would be best, all things consid-
ered. Unless the end is fully specified, different means will generate differ-
ent degrees of effectiveness and costs, so that selecting the best means to
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pursue a given end is a choice that can very easily trespass the line between
positive and normative analysis. In sum, the image of economic analysis as
social engineering presents the economist as the technician studying to
what extent laws are fit for purpose.

Reverse engineering legal reasoning, from an economic perspective, is
an instance of positive discourse. More precisely, as its name suggests, it is
an extension of the social engineer paradigm. Both study the relation
between possible means and social ends. However, the difference lies in
what is to be found. The social engineer knows the end to be reached and
focuses on finding the adequate means. In the case of reverse engineering,
one can do two things: one may either look at legal reasoning (the means)
to identify the policy goal it strives to achieve (the end) or one may look
at legal reasoning to better understand how it is trying to achieve its end.

9.3  Whny: AMONG OTHER THINGS, TO
REVERSE-ENGINEER AND THEN REENGINEER

We have seen that reverse engineering legal reasoning is an idea that
belongs to the realm of positive economic analysis and is an organic devel-
opment of the social engineer paradigm. Reverse engineering legal reason-
ing is intended to infer the ends by looking at how the means are used,
and to better understand the means themselves.

Why would one want to do reverse engineering legal reasoning? The
subtitle of this section captures the main reason: Reverse-engineer, then
reengineer. Reverse engineering legal reasoning is a preliminary step to
improve the design of the legal system on its own terms; in other words,
to make the law more effective in the pursuit of its intended goals.
Consistently with the social engineer paradigm, the task at the reengineer-
ing stage will not be offering a normative critique of policy goals. The task
will be offering better tools to achieve the given ends. Obviously, it might
be the case that, once reverse-engineered, the law might attract normative
critiques aimed at changing the policy goals it pursues. But, as noted in
Sect. 9.2, in so doing we would be outside the realm of positive analysis.

Moreover, reverse engineering legal reasoning is arguably a preliminary
step to social engineering it. The social engineer paradigm entails a divi-
sion of labor according to which economists (the social engineers) have to
study the relation between given ends and possible means. Accordingly,
economists need to know what the law intends to do in order to assess if
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it could do it better. To put it differently, social engineering is about the
economic analysis of the intended consequences of the law. Reverse engi-
neering legal reasoning allows a better understanding of what the law is
trying to achieve and how it tries to achieve it.

A related reason applies specifically, but importantly, to disagreements
among economists on value choices. According to the social engineer par-
adigm, economists should be reluctant to make value choices themselves
in their analysis. Making value choices belongs to the realm of normative
discourse, and the social engineer tries to stay away from it. Accordingly,
it becomes particularly difficult to take a principled stance in case of dis-
agreement about the normative standard to use. Yet, disagreements of this
sort are quite common even within the economic analysis of law, although
they do not attract much academic attention.

Traditionally, the economic analysis of law has built on the idea that the
general goal of the legal system is the maximization of total welfare, while
distributive goals are pursued by specialized branches of the legal system,
mainly taxes and subsidies (Kaplow and Shavell 2002; Devlin 2015). One
limit of this general account is that several branches of the legal system are
described in economic terms as having different goals by specialized schol-
ars. Contract law, especially in case of commercial contracts, focuses on the
joint surplus of the parties (Scott and Schwartz 2003); corporate gover-
nance focuses on shareholder value (Hansmann and Kraakman 2001);
competition law and consumer law focus on consumer welfare (Esposito
2018b, pp. 189-254). To be sure, in each and every of these (and other)
cases, one can find many examples of analysis adopting a total welfare
standard. One reason why there is so much variety is that there are two
types of economists of law: field specialists and multi-field scholars
(Schwartz 2001). What matters here is that these disagreements exist.

Reverse engineering legal reasoning offers a possible way to solve these
disagreements. The law is a normatively committed institution—it claims
the authority to direct, organize, and govern the behavior of its subjects
(Raz 1979). Accordingly, if one were to find that a specific branch of the
law is significantly more coherent with one welfare standard instead of the
other, this finding would be a reason to solve the disagreement in favor of
the more coherent standard (Esposito and Tuzet 2019, pp. 135-136). Of
course, the law’s claim to authority can be challenged on moral grounds.
But the same could be said about the choice of this or that welfare stan-
dard. A welfare standard is, after all, a value choice. Those unwilling to
engage in moral argumentation—for example, social engineers—can defer
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to the legal system the selection of the welfare standard and focus on the
best means to maximize it.

Third, reverse engineering legal reasoning has heuristic value for econ-
omists (Calabresi 2016; Esposito 2019). If economic theory typically
operates with a certain assumption, finding out that legal practice operates
on a different one might be a reason to reconsider the soundness of the
economic assumption. Of course, contrary to the case of value choices,
legal practice does not claim any epistemic authority against economic
theory. Nevertheless, it might be that legal reasoning had good reasons to
incorporate assumptions that are different from those incorporated in eco-
nomic theory, but economists have difficulty in grasping these reasons
from outside legal practice. The level of rationality of consumers is a good
example of this. Building on rational choice theory, the unconscionability
doctrine has received lots of critiques in the past (Epstein 1975; Farber
2000). When invoking such a protection, consumers were seen as trying
to walk away from agreements that made them better oft ex ante. Once
the rationality assumption is relaxed, the unconscionability doctrine makes
much more sense from an economic perspective (Korobkin 2003; Esposito
2017, pp. 208-210). Had the unconscionability doctrine been taken as an
anomaly for rational choice theory, behavioral studies might have devel-
oped more quickly.

Fourth, reverse engineering legal reasoning is useful already for those
who simply want to participate in the functioning of the legal system,
without any ambition to change it, like forensic economists (see Broulik
2020). As Giocoli (2020) notes, the uncertainty in relation to the rele-
vance of economic models with regard to particular issues disproportion-
ately exposes economics expert testimonies to admissibility challenges
under US law in antitrust litigation. Enhancing coherence with legal rea-
soning makes economic expert testimonies more relevant and, therefore,
more resistant to admissibility challenges.

Finally, reverse engineering legal reasoning is also of use to those who
do not accept the social engineer paradigm. Economists give more effec-
tive policy advice if they move from a sound understanding of the content
of the relevant legal reasoning (Cserne 2020; Figueroa Zimmermann
2020). The more legally informed economic analysis is, the more persua-
sive it will be within the legal community. If, for example, competition
policy assumes a consumer welfare standard, it is clear that an economic
analysis building on such a standard will be more relevant in a competition
law case than an analysis using a total welfare standard. It is of course still
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possible to criticize the soundness of such a standard—but doing so
requires knowing that it is the standard that best fits with the law as it cur-
rently is, something reverse engineering legal reasoning helps ascertain.

94 How: Economic HYPOTHESES AND FITNESS CHECK

To reverse-engineer legal reasoning, one needs two things. First, one
needs competing economic hypotheses! to generate competing explana-
tions of the content of legal reasoning. Second, one needs a method to
analyze legal reasoning to establish which economic hypothesis fits better
with legal reasoning. The two are connected, but can be kept relatively
separate for explanatory purposes.

9.4.1  Building the Competing Economic Hypotheses

The competing economic hypotheses are built by reference to economic
literature broadly understood. Arguably, any hypothesis with conse-
quences for economic research—however unpopular in current economic
research—should be taken into consideration. As mentioned in Sect. 9.1,
it is essential to have at least two competing hypotheses in order to com-
pare their explanatory power. Moreover, the hypotheses may have to do
with normative or empirical variables; for example, the welfare standard to
be used is a normative variable, whereas the level of transaction costs is an
empirical one.

The task is to identify differences in the arguments built on one concept
or the other. Consider the mainstream framework for the analysis of the
choice between property and liability rules (injunctions vs damages) and
the choice of remedies in private law matters. In the simple setting that is
uninterested in distributive issues, if transaction costs are low (in compari-
son to adjudication costs), a property rule is to be preferred; if transaction
costs are high (in comparison to adjudication costs), a liability rule is to be
preferred (Cooter and Ulen 2012, pp. 94-102; Komesar 1994, pp. 14-28).
The intuition behind this difference is that if transaction costs are low, the
parties will reach the efficient solution—the solution that maximizes total
welfare—at a lower cost than courts; if these costs are high, the opposite

' Given its intended audience, this chapter focuses on the use of reverse engineering in
relation to economics, but this approach can be used to test hypotheses coming from any
discipline.
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is true. This economic lesson about efficient remedies can be easily turned
into two competing economic hypotheses, to be tested analyzing legal
reasoning.

These two competing economic hypotheses can be tested in a rather
simple way. When courts apply a property rule, they consider transaction
cost to be low (in comparison to adjudication costs). When courts apply a
liability rule, they consider transaction costs to be high (in comparison to
adjudication costs). This is, of course, true, under the twofold assumption
that courts care only about total welfare maximization and will make their
decision on the basis of the level of transaction costs (in comparison to
adjudication costs). Additionally, if courts justify their decision by refer-
ring to the level of transaction costs, the inference becomes even more
convincing.

The example of transaction costs is very simple, but its simplicity allows
us to make some important observations. In the example, the idea that the
policy goal is total welfare maximization is another economic assump-
tion—one about value choices—that needs testing. It could be that other
policy goals would lead to overlapping results with total welfare maximiza-
tion; in other words, the different policy goals would diverge in justifica-
tion but converge in outcomes. As long as this is the case, the policy goal
is not relevant to reverse-engineer the institutional belief in relation to the
level of transaction costs. However, it could also be that the policy goal is
a complex one. For example, the seminal contribution by Calabresi and
Melamed (1972) on the choice between property and liability rules con-
sidered also distributive concerns (and inalienability rules). This difficulty
illustrates a simple general point about reverse engineering legal reason-
ing. Value and institutional choices are intertwined in legal reasoning, and
finding ways to analyze one type of choice without the interference of the
other is a significant challenge in terms of research design.

Second, it is easier to study value choices than institutional choices.
This is the case because, as noted in Sect. 9.1, the economic analysis of law
often adopts a total welfare standard as a general matter, but then different
welfare standards are adopted locally. Likewise, the views of scholars oper-
ating outside the economic tradition might help in generating competing
economic assumptions. All these divergent perspectives are likely to har-
bor valuable insight for building competing economic hypotheses. For
example, if consumer law is about the maximization of consumer welfare,
the welfare standard incorporates the distribution of welfare between the
contractual parties. Accordingly, it is efficient for damages in case of breach
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of contract by the trader to have a compensatory function in favor of con-
sumers. This idea is in contrast with the familiar economic view that the
choice between expectation and reliance damages is indeterminate as long
as they deter breaches that reduce total welfare (Kaplow and Shavell 2002,
p. 181; Katz 2015, p. 185). At the same time, the idea that expectation
damages are normally more efficient follows rather simply from a con-
sumer welfare standard.

Finally, when ones tests competing economic hypotheses, it is impor-
tant to remember that our evidence is the reasoning. For example, a per-
fectly competitive market maximizes both total and consumer welfare
(Esposito 2018b, pp. 84-86)—that is the competitive single-market equi-
librium is a first-best outcome under both welfare standards. However,
when explaining or justifying the desirability of perfectly competitive mar-
kets, one will reason differently from a total or a consumer welfare stan-
dard. Ultimately, one will offer a justification to the view that a perfectly
competitive market is desirable because it maximizes total welfare; or one
will offer a justification to the view that a perfectly competitive market is
desirable because it maximizes consumer welfare. Accordingly, conver-
gence in outcomes does not rule out divergence in reasoning and it is this
divergence that matters when one reverse-engineers legal reasoning.

To sum up, to build competing economic hypotheses, one has to iden-
tify where alternative economic concepts imply different reasoning. Value
and institutional choices are intertwined, but separate, and value choices
are relatively simpler to reverse-engineer. Finally, it is important to remem-
ber that the conflict we are interested in is about differences in reasoning,
not difference in outcomes.

9.4.2  Fitness Check

The fitness check looks at legal reasoning to compare the degree of coher-
ence or fit the competing economic hypotheses with legal reasoning.? To
do so, one needs a method of analysis, a measurement system, and, in case
of more than one datapoint, an aggregation method.

2Esposito (2019) argues that this type of fitness check is a necessary distinctive feature of
what Calabresi (2016) calls “Law and Economics” vis-a-vis the “Economic Analysis of Law”.
This is a point that has passed essentially unnoticed in the literature elaborating on Calabresi’s
distinction. See, for example, Bix (2019), Hylton (2019), and Marciano and Ramello (2019).
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The method of analysis consists essentially in constructing a reasoning
meshing one economic hypothesis together with the actual legal reason-
ing. This activity is performed for all the economic hypotheses under con-
sideration. Reconsider the example about the relationship between the
level of transaction costs and the alternative between property and liability
rules. Assume that in a nuisance case involving only two neighbors, the
defendant is ordered to cease the activity generating the nuisance. The
hypothesis stating that transaction costs are low explains this decision
straightforwardly: as it is efficient to apply a property rule when transac-
tion costs are low and the judge has applied a property rule, the transac-
tion costs must have been low according to the judge; indeed, the small
number of parties involved suggests the transaction costs were low. The
hypothesis stating that transaction costs are high fails to explain this deci-
sion because, according to it, had transaction costs been high, the judge
would have applied a liability rule.

In a case as simple as this, to adjudicate between the competing eco-
nomic hypotheses, one does not really need a measurement system because
one hypothesis matches perfectly with the evidence while the other does
not match at all. In other words, the first hypothesis is coherent with the
evidence while the second one clearly is not. However, it is rarely the case
that results are so clear in reality. Judges normally avoid articulating the
reasons justifying their decisions in full (Sunstein 2018). Accordingly, it is
useful to introduce at least a measurement system that allows distinguish-
ing between good, acceptable, and inacceptable explanations (Esposito
2018b, pp. 181-184). In the previous example, we had two extreme
examples of good and inacceptable explanations. One explanation fit per-
fectly with the evidence, while the other was not even formulated because
it would have been impossible to connect the hypothesis and the evidence
in a coherent manner.

When legal reasoning is too shallow, however, it is possible for a hypoth-
esis to offer a merely acceptable explanation. An explanation is merely
acceptable when it fills to a large extent the silence in the legal reasoning
with the content of the hypothesis itself. Imagine, for example, that in the
nuisance case under consideration, the judge awards damages for the past
and imposes an injunction for the future. Does this mean that transaction
costs were high or low according to the judge? One could argue that
transaction costs were low, because the most important decision—what to
do for the future—remains in the hands of the parties. One could also
argue that transaction costs were high, because the most controversial
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decision—what to do for the past—was made by the judge. Both hypoth-
eses make sense and do not contradict the information available about the
decision. However, they both inject an important information in the rea-
soning of the court that was not there: namely what the most conflictual
aspect of the interaction is—deciding about the past or about the future.
We do not have information on this point, which is, however, essential for
both explanations under consideration. Notably, it is often the case that
competing explanations have a symmetrical relationship with the evidence,
so that if one is good, the other is unacceptable or vice versa, or both tend
to be acceptable. This symmetry comes from the fact that when reasoning
is shallow, ample room is left for ingenuity to step in and fill the silence in
the reasoning. However, this is not necessarily the case. In fact, if a piece
of information is irrelevant to one explanation but important (positively or
negatively) for the other, then it might well happen that one hypothesis
delivers an acceptable explanation, while the other offers a polar
explanation.

In the discussion about nuisance, the hypotheses about the level of
transaction costs were essentially tested on a very limited portion of legal
reasoning, namely the rules that are applied. But, as noted, legal reasoning
is not made only of rules (normative premises), but also of facts (factual
premises), the justification of both, and the application of the rule to the
facts (see Canale and Tuzet 2020). By extending the analysis to these
other elements of the legal reasoning, one can enrich the quality of the
explanatory analysis. To some extent, this is what happened when the
number of parties involved was used to corroborate the observation that
transaction costs were low; but many other elements might be relevant
(Cooter and Ulen 2012, pp. 88-91). Take the famous Boomer v Atlantic
Cement Company case,® at the heart of the discussion on property and
liability rules. The court awarded damages in a situation where the law had
granted an injunction so far. The reason for this unusual decision is to be
found in the disproportion between the damage suffered by the plaintiffs,
quantified in 185.000 USD of 1970, and the shutting down of a cement
factory involving an investment of 45 million USD of 1970 and employ-
ing 300 people. Writing for the majority, Judge Bergan noted that “to
follow the rule literally in these cases would be to close down the plant at
once. This court is fully agreed to avoid that immediately drastic remedy;
the difference in view is how best to avoid it.” The dissenting judge

326 N.Y.2d 219, 309 N.Y.S.2d 312 (N.Y. 1970).
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supported issuing an injunction if no solution was found after 18 months
of negotiations. The solution of the controversy indeed revolves around
the level of transaction costs (Komesar 1994, pp. 14-26). In a nutshell,
contrary to the dissenting judge, the majority did not believe that a solu-
tion to reduce the level of pollution could be found in the near future.
Accordingly, the competing economic hypotheses imply that the decision
can be reverse-engineered to conclude that the majority considered trans-
action costs higher than the adjudication costs.

The larger the dataset, the more comprehensive and therefore telling
are the results. As judges do not articulate in full the reasons justifying
their decisions, when one analyzes a handful of cases, it is possible for all
the competing hypotheses to offer acceptable explanations (e.g., Esposito
and Tuzet 2020). It goes without saying that the dataset should be built
in order to avoid cherry-picking. The gold standard would be to analyze
the entire population of cases related to a certain issue. When this is unfea-
sible, it is necessary to justify both the scope limitation and the specific
cases selected within that scope. In relation to the scope, it is advisable to
move from the most relevant context, and then extend the scope as far as
feasible. In relation to case selection, it is advisable to defer to an external
authority, like the cases discussed in several academic publications on
the matter.

Having more than one datapoint requires a rule for aggregating the
results. It is appropriate to give significantly more weight to polar results—
that is, good and inacceptable explanations—vis-a-vis merely acceptable
ones. One way to do this is aggregating explanations according to a polar
attraction rule, namely polar results attract (or absorb) acceptable explana-
tions. Thus, a good explanation attracts an acceptable one; likewise, an
inacceptable explanation attracts an acceptable one. The reason for this
aggregation rule is that clearer explanations are better explanations. Polar
explanations establish a stronger connection with legal reasoning; they dig
deep enough to conclude that the economic and legal concepts under
consideration are either coherent or incoherent. If a hypothesis offers
opposite polar explanations, the implication is that the hypothesis offers
only an acceptable explanation. This is indeed an interesting result, as it
may suggest that the dataset was not properly selected, or it may signal
that there is an incoherence between the decisions included in the data-
set—something of immediate consequence in legal practice.
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9.5 CONCLUSION

Reverse engineering legal reasoning is a novel approach to the relationship
between economic analysis and law that focuses on the study of the coher-
ence or fit between economic concepts and legal reasoning. It focuses, in
other words, on establishing which economic concept better describes the
content of legal reasoning. Reverse engineering legal reasoning belongs to
the positive branch of economics and is closely connected to the social
engineer paradigm, according to which economists study the relation
between alternative means and given ends.

For economists, reverse engineering legal reasoning is particularly use-
ful to suggest ways to increase the effectiveness of the legal system; to
contribute to its functioning; as a source of evidence to test economic
assumptions; to solve disagreements among economists, especially in rela-
tion to value choices.

Contrary to traditional economic analysis, the study of the effects of the
law remains in the background, as the focus is on the concepts used in
legal reasoning. Considerations about the effects of the law matter when
economic analysis shows that the actual (predicted or observed) effects of
the law are different from the intended ones. Yet, to find out what the
intended effects are, one can reverse-engineer legal reasoning. Reverse
engineering legal reasoning is thus complementary to traditional eco-
nomic analysis of law.
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