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Preface

The conception of this book started as an idea which occurred towards the end 
of my clinical training in forensic psychiatry. During the years of exploration of 
a fascinating medical field and a relentless study of textbooks and scholar con-
tributions, it occurred to me that there were no books on ethical issues faced in 
everyday clinical practice. Hence, I started expanding my knowledge in particu-
lar ethical considerations and attending conferences to present my work. It was 
following one of these conferences that the proposal from Springer was offered 
to prepare and publish this book and I whole-heartedly accepted the challenge.

The aim of this book is to cover the gap in the existing literature and facilitate 
clinical thinking by focusing on ethical issues that clinicians face in everyday prac-
tice of forensic psychiatry. It is mainly aimed at forensic psychiatrists and forensic 
psychiatry trainees but should also be a useful guide for other forensic mental health 
clinicians, including psychologists, nurses, occupational therapists, and social 
workers. Likewise, it can be a helpful resource for psychiatrists and other doctors 
that find themselves looking after patients in prison settings or in countries where 
forensic psychiatry does not exist as a psychiatry subspecialty.

It is meant to be a practical guide of what a clinician should consider when faced 
with moral dilemmas in their day-to-day practice and offer direction for reflection. 
Forensic psychiatry is an exciting specialty but also one that brings forward a lot of 
ethical controversies.

This book consists of seven chapters. The first chapter puts in perspective the 
context of forensic psychiatry in different countries. It describes in detail forensic 
psychiatry practice in the UK, and subsequently moves on to the rest of Europe, 
Australia, Asia, America, and the Arab world.

The second chapter focuses on generic ethical issues. It starts with a definition of 
ethics and a discussion of ethical issues in mental health in general before moving 
to ethical considerations specific to forensic mental health.

The subsequent chapters focus on specialized areas of forensic clinical practice 
that come with specific challenging ethical issues. The third chapter focuses on ethi-
cal dilemmas arising from the prescription of medication for the treatment of sex 
offenders and issues around treatment vs punishment, autonomy, coercion, and free 
will are debated.
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Chapter 4 is also dedicated in the treatment of sex offenders. It explores and 
discusses the ethical dilemmas in the use of polygraphy, a controversial method of 
truth facilitation, for the management of mentally disordered sex offenders.

Chapter 5 addresses ethical issues pertained in prescription of antipsychotics for 
mentally ill forensic patients, with particular focus on polypharmacy and prescrip-
tion of high doses. It unfolds the clinical thinking behind medication prescribing 
and discusses it in context of the principles of autonomy, beneficence, non- 
maleficence, and justice. Issues around capacity, informed consent, and free will are 
also addressed.

Consequently, the use of electronic monitoring ("tagging") for offenders that are 
deemed dangerous is discussed in the sixth chapter. Electronic monitoring despite 
being used in the USA for a while has been heavily criticized and opposed. It has 
been gradually introduced in the UK and other European countries; hence, consid-
eration of the ethical issues and dilemmas surrounding its use is timely and 
necessary.

The last chapter of this book focuses on patient populations within clinical foren-
sic psychiatry that present with specific challenges. It is divided into two parts. In 
the first part, the authors discuss ethical issues in the assessment and treatment of 
forensic psychiatry transgender populations. In the second part, practical and ethical 
issues in the treatment of offenders with intellectual disability are addressed.

The list of moral dilemmas that clinicians face in their everyday clinical practice 
is not exhaustive as it would be impossible to debate all of them in one book. It is 
with this insight that we offer this book to clinicians with the hope that it will be a 
useful resource for those working in forensic psychiatry settings or work with 
offender populations when it comes to ethical decisions faced in their clinical 
practice.

Finishing this introduction, I would like to thank all authors for their excellent 
contributions to this book. I would also like to thank Springer for this opportunity 
and their confidence in delivering this book.

London, UK Artemis Igoumenou 

Preface
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1Clinical Forensic Psychiatry: Settings 
and Practices

Catherine Marshall, Katharina Seewald, and Hasanen Al Taiar

1.1  Forensic Psychiatry in the UK

Catherine Marshall

Clinical forensic psychiatry is the evidence-based assessment, treatment and rehabili-
tation of mentally disordered offenders. In practice, however, ‘the forensic patient’ is 
a term which encompasses a broader range of individuals, including those who have 
not committed an offence but have a mental disorder and are presenting with behav-
iour considered to be dangerous (relative to their environment) and are at risk of 
offending (Mullen 2000). Typically, forensic patients are those with chronic and com-
plex mental disorders whose actions, having been wholly or in part influenced by their 
psychopathology, ultimately pose a serious risk to others. At times, this risk of harm 
is also extended towards themselves. Specialist forensic settings and services provide 
a greater degree of security and more intensive interventions in order to manage these 
risks and support the individual towards recovery and rehabilitation.

Detaching from the labels which link ‘mad’ behaviour with being ‘bad’ or ‘evil’ 
is arguably the biggest battle of modern-day psychiatry and perhaps the most chal-
lenging one in forensic psychiatry, given the dual stigmatisation of being an offender 
and having mental health problems (Adshead 2012). Criminology cannot be simply 
characterised as pathological, nor are all mentally disordered individuals assumed 
to lack capacity regarding decisions they make to break the law. One key aspect of 

http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-37301-6_1&domain=pdf
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4

forensic psychiatry is to seek to reconcile when offending behaviour may be linked 
with mental disorder, with the aim of subsequently both optimising the person’s 
mental health and reducing their risk of further offending, thereby protecting the 
public.

The laws in the UK appreciate that there can be a relationship between mental 
disorder and offending behaviour. However, the resulting interplay between crimi-
nal responsibility, mental health and the justice system is highly complex. Working 
in forensic psychiatry requires a comprehensive understanding of the application of 
the law in that jurisdiction not only from a clinical perspective but also within the 
context of the criminal justice process itself.

This chapter provides an overview of forensic psychiatry in the UK from a gen-
eral clinical perspective. With regard to the relevant mental health law, three distinct 
jurisdictions (England and Wales, Northern Ireland and Scotland) exist, each with 
their own legislation governing the treatment of people with mental disorders.

Historically, in the UK, it has been the presence of mental disorder and risk 
which has dictated involuntary detention and treatment for mental disorder. In 
England and Wales, the Richardson review (1999) acknowledged the impossible 
reconciliation of the conflict between upholding values of autonomy for those with 
mental health problems and avoiding potential, albeit rare, risks posed to the public. 
Richardson’s proposal in short sought to justify the detention and treatment of com-
petent patients against their will, providing the caveat was followed that these 
patients needed to be assessed as presenting with a higher degree of risk, compared 
to patients who lacked capacity (Zigmond 2017). This was rejected by the govern-
ment who ultimately upheld the maxim that detention and treatment decisions were 
made according to necessity, not capacity.

However, Scotland’s review of its mental health legislation (Millan 2001) con-
cluded that it was necessary to distinguish between incapacity arising from cogni-
tive or physical health problems (including that termed brain disease) and 
‘significantly impaired decision-making ability’ (SIDMA) occurring as a result of 
mental disorder. The Mental Health Care and Treatment (Scotland) Act manual 
(2003) explains that SIDMA occurs ‘when a mental disorder affects the person’s 
ability to believe, understand and retain information, and to make and communicate 
decisions. It is consequently a manifestation of a disorder of mind’. SIDMA is a 
criterion for determining compulsion in the Mental Health Care and Treatment 
(Scotland) Act.

More recently, Northern Ireland has advanced a new approach by enacting the 
Mental Capacity Act of 2016 which when fully implemented will repeal the coun-
try’s separate Mental Health (Northern Ireland) Order of 1986. Described as a piece 
of ‘fusion’ legislation, the Mental Capacity Act of 2016 takes a non-discriminatory 
approach by standardising assessment regardless of whether the illness is of physi-
cal or mental origin: ‘Impairment of decision-making capacity and best interests are 
the only criteria to be used when making decisions across health and social care’ 
(Lynch et al. 2017).

The functional component of this legislation’s capacity test is more than just a 
cognitive exercise and seeks to address the interplay between capacity and insight. 

C. Marshall et al.
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At a basic level, insight has been defined as how well the patient accepts that they 
are ill (Owens et  al. 2010). However, clinical assessments of insight extend to 
include many factors such as insight with regard to treatment. The Northern Ireland 
Mental Capacity Act requires that the person must be able to ‘appreciate’ the rele-
vance of the information they have been given as part of their decision-making 
process. It is therefore this part of the test which may not be met if a person’s think-
ing is affected by psychiatric symptoms that impair their insight into their condition 
or the treatments available.

Each of the jurisdictions legislates within their respective Acts for patients in 
contact with the criminal justice system. With regard to the forensic setting in 
Northern Ireland, although involuntary admission to hospital can take place 
(with necessary safeguards), the individual still cannot be treated against their 
wishes providing they are deemed to have capacity in this regard, making this 
legislation more progressive with regard to meeting the requirements of the UN 
Convention on the Rights of Persons with Disabilities (Centre for Mental Health 
and Capacity Law 2014).

Part III of the Mental Health Act of 1983 (as amended in 2007) in England and 
Wales outlines provisions for psychiatric assessment and treatment at various points 
as an offender moves through the criminal justice pathway. With approval from the 
Ministry of Justice, remanded and sentenced prisoners can be moved between the 
prison estate and secure hospitals. At the point of sentencing, psychiatric disposal 
options include treatment in hospital leading to discharge back into the community 
(the hospital order), as well as the hybrid order. In the latter, where the sentence is 
not already fixed by law, higher courts can direct the prisoner to hospital in conjunc-
tion with passing a prison sentence. For a psychiatrist recommending the hybrid 
order, this arguably introduces additional ethical considerations regarding poten-
tially offering an opinion on the offender’s culpability. In effect, the offender is 
treated in hospital until which point no further treatment is required resulting in 
their return to prison to complete their sentence (Delmage et al. 2015). If a prisoner 
who has been transferred to hospital completes their sentence there, ongoing hospi-
tal detention may take place in the form of a hospital order (without any restriction) 
termed as a ‘notional Section 37’ in England and Wales. For transferred prisoners 
with life sentences or indeterminate sentences for public protection (discontinued in 
2012), discharge via the inpatient pathway involves both the First-Tier Tribunal and 
Parole Board.

British psychiatry during the twentieth century was concerned with liberalisa-
tion, deinstitutionalisation and building upon community care (Gunn 2004). 
Forensic mental health services as we know them today began developing after the 
1959 Mental Health Act ratified that a mentally unwell person, who was convicted 
of an offence, could be admitted to hospital for treatment. In 1975, the Butler Report 
led to the development of ‘regional secure units’, now referred to as medium secure 
services (Committee on Mentally Abnormal Offenders 1975), and the Reed Report 
went on to outline the core principles of secure care (Review of Health and Social 
Services for Mentally Disordered Offenders and Others Requiring Similar Services 
1992). Recommendations made by the Bradley Report in 2009 noted the unmet 
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needs of offenders with mental disorders and addressed the importance of integrat-
ing liaison and diversion systems between specialist mental health services and the 
criminal justice system, in order to make sure mentally unwell offenders received 
parity of care with those in the community (Department of Health 2009).

A reduction in the number of high secure beds and a corresponding increase in 
medium secure provisions occurred. Data from commissioner guidance in 2013 
identified in England that approximately 680 beds were occupied in high secure 
services, 2800  in medium security and 2500  in low security (Guidance for 
Commissioners of Forensic Mental Health Services 2013).

Earlier this decade, approximately a third of beds were estimated as being pro-
vided by the independent sector in England (Centre for Mental Health 2011a, b). In 
2012–2013, England saw 1788 people admitted into hospital using part III of the 
Mental Health Act of 1983 (amended in 2007) (Annual Report 2013). Whilst foren-
sic units expanded, inpatient provisions overall in psychiatry have reduced in the 
UK (Galappathie et al. 2017).1 This trend of increasing forensic beds perhaps indi-
cates a shift back towards focusing upon detention as means of public protection by 
the reinstitutionalisation of forensic patients (Priebe et al. 2005).

The team in forensic psychiatry is multidisciplinary:

• Specialist nurses with experience in forensic settings.
• Healthcare assistants.
• Consultant forensic psychiatrists.
• Junior doctors—core trainees and higher trainees.
• Clinical psychologists and psychology assistants.
• Psychotherapists.
• Drama and art therapists.
• Occupational therapists and assistants.
• Educational specialists for therapeutic settings.
• Social workers.
• Pharmacists.
• Members of the security department (for inpatient care).

Forensic psychiatry takes place in a variety of settings which can be largely sepa-
rated into the criminal justice system (primarily prisons), secure inpatient services 
and outpatient care.

The basic pathway of forensic care is often dictated by the ease of access to psy-
chiatric services in these settings. For instance, a person may come to the attention 
of healthcare professionals whilst in prison which leads to them being assessed by 
a forensic psychiatrist and ultimately transferred into a secure hospital. At a later 
date, following successful rehabilitation back into society, the individual may 
remain supported by a forensic community team.

1 Figures depicting the use of the Act in England in 2016–2017 are not mentioned here as they have 
been acknowledged as unreliably low due to incomplete data submission from healthcare services 
(NHS Digital Mental Health Act Statistics 2017).

C. Marshall et al.
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1.1.1  Criminal Justice System

Forensic psychiatry aims to identify, assess and treat individuals who are mentally 
unwell at any point that they come into contact with the criminal justice system. 
Where appropriate, this includes organising the diversion of those individuals into 
other suitable treatment settings such as secure hospitals or liaising with relevant 
community services.

1.1.1.1  Police and Court Diversion
At police stations, police officers on site or attending health professionals may 
raise concerns about an arrested individual presenting with symptoms of mental 
disorder. The types of concerns could range from questioning unusual behaviour 
associated with the alleged offence to general agitation or distress with expres-
sions of suicidality in custody. By alerting psychiatric and approved mental 
health professionals on duty to complete further assessments under the auspices 
of mental health law, in England and Wales, this can result in the individual’s 
transfer into psychiatric hospital. In practice, only prisoners with lower level 
offences will be bailed into standard locked wards or psychiatric intensive care 
units (PICU) within general adult inpatient services. Where the degree of the 
alleged offence is more serious and indicative of a need for a greater level of 
security to contain the individual, there is often difficulty in admitting ‘out of 
hours’ to secure units. Consequently, it is more common for the offender to be 
transferred to a prison on remand, with the recommendation that an urgent foren-
sic psychiatric opinion be sought.

Mentally unwell offenders may also come to the attention of local Criminal 
Justice Mental Health Teams or Court Diversion Services. Typically, formal assess-
ment of the prisoner by a mental health professional and representation of matters 
by a psychiatrist at the magistrates’ court can lead to the prisoner’s redirection into 
hospital via detention under the Act should this be deemed necessary and 
appropriate.

Forensic psychiatrists may be called to act as an expert witness in court. This 
is an aspect of forensic psychiatry which may be part of a clinician’s usual employ-
ment or independent medicolegal work. Although mindful of their duties and eth-
ics as a psychiatrist, the expert witness’ primary duty is to assist the court on 
matters of his/her expertise in order to advance the administration of justice (Rix 
2011). The expert may be instructed by the judge, prosecution or defence team’s 
legal representative or associated agencies such as the probation service. These 
assessments can be required to address specific matters including the defendant’s 
fitness to plead, psychiatric defences, for example, in relation to establishing their 
mental state at the material time and their capacity to form intent, and other miti-
gating factors on making sentencing recommendations. In this role, the interac-
tion between the forensic psychiatrist and the prisoner is fundamentally different. 
Discussions are therefore not bound by usual doctor-patient confidentiality, and 
the prisoner needs to be made fully aware that disclosures could end up as evi-
dence in court.

1 Clinical Forensic Psychiatry: Settings and Practices
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1.1.1.2  Prisons and Young Offender Institutions
Estimates are that 23% of the prison population has a need for secondary mental 
health services (Centre for Mental Health 2011a, b). The prison environment itself 
is understandably a psychological stressor, with those already known to have a men-
tal disorder being at risk of deteriorating, as well as those who have no known his-
tory being at risk of decompensating and becoming mentally unwell. Although 
there has been some argument that the complex needs of some offenders would not 
have been met in the community either, ‘once an offender is in the full-time care of 
the state, different standards apply’ (Peay 2011), and determining whether prisoners 
may need inpatient (i.e. hospital) psychiatric care, and where this threshold lies, is 
a complex process that has to take into account the individuals’ needs as well as 
available service provision.

In the same way that a competent prisoner can understand and consent to treat-
ment for his or her physical health problems, so too can a prisoner for their mental 
disorder. The problem arises when either the necessary intervention cannot be sup-
ported in the prison environment or the prisoner does not hold insight into the need 
for an intervention and consequently does not accept treatment.

For patients not consenting to treatment for their mental health problems in 
England and Wales, although very limited interventions could potentially occur 
under the direction of statute minded to act in the best interests of those lacking 
capacity (should they be deemed to lack capacity), it is mental health law that pro-
vides the most appropriate safeguards and due process for these situations. However, 
compulsory treatment for mental disorder cannot be carried out in prison. As already 
outlined, legal provisions do, however, facilitate transfer of prisoners meeting the 
necessary criteria to hospital for assessment and/or treatment at each stage of con-
tact with the criminal justice system.

Within prisons, psychiatric in-reach services follow a care delivery model akin to 
community mental health teams. Multidisciplinary teams including specialist psy-
chiatric nurses, forensic psychologists and psychiatrists assess and treat referred 
prisoners and consider whether they can continue to be managed appropriately in 
the prison environment, either on the ‘ordinary location’ (prison wings) or in the 
hospital wing (when there is one). At one level, in-reach services could include 
ensuring maintenance of depot antipsychotic medication administration for a pris-
oner with a diagnosis of schizophrenia, for example, or initiation of antidepressant 
medication and focused psychotherapy for a prisoner with low mood. Managing 
dual diagnosis of mental disorder and harmful alcohol and/or substance misuse is 
also an important issue for mental health services in prisons often working in con-
junction with specialist addiction services. The prison in-reach services also provide 
liaison with community psychiatric services for patients under Care Programme 
Approach (CPA) to try and support their transition and mental health follow-up on 
being released.

At the other end of the spectrum are the ‘nontreatment’ interventions in custody. 
Although led by the prison itself (as opposed to by healthcare resources), these ser-
vices may overlap with the forensic pathway for some patients, such as probation 
services which provide behavioural programmes for offenders. Another example is 

C. Marshall et al.
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the development of psychologically informed planned environments (PIPEs) which 
were introduced for prisoners who were deemed likely to meet the eligibility criteria 
for the personality disorder pathway. They were ‘designed to have a particular focus 
on developing an enabling environment, which emphasises the importance and 
quality of relationships and interactions’ (Turley et al. 2013) for prisoners who had 
already completed high-intensity offending behaviour and treatment programmes.

1.1.2  Healthcare System

1.1.2.1  Inpatient Care
Patients in secure forensic hospitals in England and Wales are detained under the 
Mental Health Act of 1983 (as amended in 2007) and so have the opportunity to be 
engaged with the legal process regarding challenging their ongoing detention in this 
regard, including participating in First-Tier Tribunals and Hospital Managers’ 
Hearings. Some patients will have added ‘restriction orders’ in place associated 
with being sentenced to a hospital order or transferred as a sentenced prisoner, 
which are imposed by the court or the Ministry of Justice. They add in controls 
which are applicable for patients taking leave or being discharged into the 
community.

In secure hospitals, the multidisciplinary team works across several areas:

• Assessment, diagnosis and treatment of mental disorders.
• Optimising physical health.
• Specialist and structured risk assessment.
• Psychological interventions (via group programmes and individual work):

 – Psychoeducation in mental disorder; building insight; anger control; stress 
management; relationships; relapse prevention work.

 – Substance misuse work.
 – Sexual offending work.
 – Victim empathy work.
 – Engagement in occupational therapy to build up life skills and personal 

development.
• Rehabilitation pathway planning.
• Liaison with other relevant agencies.
• Supporting patient’s carers, family and friends.

Hospitals with different levels of security, high, medium and low, exist to accom-
modate forensic patients, accordingly reflecting the degree of risk they are assessed 
to pose. This kind of assessment is multidisciplinary and multifactorial, taking into 
account the patient’s current presentation, their past offending history and any 
extenuating circumstances such as whether they are considered a high-profile 
offender. The Dundrum Quartet is one example of a structured professional judge-
ment tool which seeks to address in detail all the relevant risk information and 
principles that need to be considered in order to suitably determine the level of 

1 Clinical Forensic Psychiatry: Settings and Practices
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security for a patient being admitted or transferred within a forensic service 
(Kennedy et al. 2012). Determining which services undertake gatekeeping assess-
ments into secure services is dictated by local policies with some regions entering 
into ‘partnerships’ to distribute referrals.

How secure a hospital is deemed to be is directed by three areas: physical secu-
rity, procedural security and relational security. Physical security refers to the build-
ing restrictions with guidance set for heights of surrounding fences, for example, the 
use of locks and alarms, etc. Procedural security sets in place the necessary opera-
tional policies such as protocols on restrictive practice, needed for an individual unit 
to follow in order to maintain their level of safety and security across all domains. 
Finally, relational security has been defined as ‘the knowledge and understanding 
we have of a patient and of the environment and the translation of that information 
into appropriate responses and care’ (see Think Act 2015). Examples of procedures 
that support good relational security might include standardising a handover pro-
cess and setting minimum staff-to-patient ratios.

High secure hospitals (historically termed the ‘special hospitals’) most closely 
resemble the higher category prisons and are reserved for the few deemed to be in 
need of significant security to prevent them absconding from psychiatric care. The 
NHS Act (2006) states they require treatment under these conditions ‘on account of 
their dangerous, violent or criminal propensities’ (Guidance for Commissioners of 
Forensic Mental Health Services 2013). In practice, these hospitals also admit indi-
viduals where the risk they pose must also be considered in the context of the noto-
riety of their crime, if there has been a significant degree of media interest, for 
example.

Medium secure services must also follow standards with regard to security pro-
cedures; however, the nature of these units is to be adaptable according to the needs 
of the patients. Medium secure services may have a range of intensive care areas 
including seclusion suites, acute admission and rehabilitation wards. This is in order 
to safely manage their patient group which can include transferred prisoners who 
are on remand for serious offences, as well as hospital order sentenced patients, 
who, following progressing with their rehabilitation, may be independently access-
ing the community (‘unescorted community leave’) in preparation for resettlement 
and discharge. Within the latter group, the rate of progress following a recovery- 
based model is also variable, with some patients needing a slower paced reintroduc-
tion to society than others.

Commonly, low secure services are used as step-down transfer for patients from 
medium security who no longer require the level of physical restrictions in place 
there. Locked rehabilitation units may also liaise closely with forensic services and 
provide a longer period of rehabilitation for slower-stream patients who are not yet 
suited for community-based rehabilitative care.

Forensic supported accommodation (ranging from ‘floating support’ to 24  h 
staffed) in the community often provides a further step-down interim placement for 
forensic patients moving from hospital to the community.

In the UK, bespoke female secure services for women including Women’s 
Enhanced Medium Secure Services (WEMSS) were developed in recognition of 

C. Marshall et al.
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the need for gender-sensitive environments with enhanced procedural and rela-
tional security as opposed to high levels of physical security measures (Eastman 
et  al. 2012). There are additional specialist rehabilitation services for specific 
groups of offenders such as adolescents; those with severe personality disorders, 
neuropsychiatric conditions and a history of sex offending; deaf or hard of hear-
ing patients; and those with intellectual disabilities and autism spectrum 
disorders.

As already outlined, a patient may have entered into a secure hospital through the 
criminal justice system at one of several different points. A patient may also move 
into secure services as a consequence of stepping up to a higher level of security, for 
example, into a medium secure service from a general adult inpatient service, or 
conversely by stepping down as part of a rehabilitative process moving from medium 
security into a low secure hospital.

1.1.2.2  Outpatient Care
Community Forensic Teams in England have developed roles in two key areas:

 1. Assessing new referrals: this is to provide specialist risk assessment and advice 
on management in liaison with the healthcare professionals who are already 
involved in the individual’s care. Assessments may take place in hospital or out-
patient clinic settings.

 2. ‘Outreach’ for community forensic patients: providing monitoring and formal 
supervision for patients that have been discharged from forensic settings into the 
community, some of whom remain liable to conditions imposed by the Ministry 
of Justice in England and Wales (conditional discharge). Where appropriate, this 
includes liaison with other criminal justice system agencies (police, probation 
and prisons) via Multi-Agency Public Protection Arrangement (MAPPA). Some 
patients may also be managed under joint care with general adult community 
mental health teams.

Ongoing debate exists as to the relationship between general adult services and 
forensic services, and consequently three main models for Community Forensic 
Teams have been described: parallel, integrated and hybrid models. Historically, the 
parallel model has been more common being based upon a structure where forensic 
specialists work in a separate specialist team with a large part of their caseload often 
comprised of managing patients who have been discharged from medium secure 
services directly into the community. The integrated model refers discharged foren-
sic patients back into general community mental health teams for follow-up. The 
hybrid model combines the integrated model approach with shared care with foren-
sic services during the patient’s initial post-discharge period from a secure hospital 
setting (Mohan et  al. 2004). In practice, different forensic liaison schemes offer 
consultatory and assessment services for Community Mental Health Teams. 
Community Forensic Teams are designed considering features from all these mod-
els according to local area and patient needs as well as available resources (Natarajan 
et al. 2012).
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Community Forensic Teams work intensively with their patients to monitor their 
mental health, medication compliance, social engagement and work in the commu-
nity as well as physical health monitoring and dealing with any comorbid difficulties 
such as substance misuse or challenging behaviours. Research has suggested that 
patients conditionally discharged into the community from forensic mental health 
services have a lower recidivism rate in comparison to release following imprison-
ment (Fazel et al. 2016). Provisions under the Mental Health Act of 1983 (as amended 
in 2007) allow patients who have been discharged into the community under restric-
tions imposed by the Ministry of Justice to be ‘recalled’ and readmitted into hospital 
should there be concerns about a deterioration in their mental state or increase in 
their risk in association with transgressions from their conditions of discharge.

1.1.3  Conclusion

Establishing what ‘forensic psychiatry’ represents, beyond the boundaries of the spe-
cialists who work in its field, can be quite misleading. Public opinions, the media and 
political views seemingly oscillate between wanting services to instigate more restric-
tions (usually following a publicised incident or inquiry) and being disapproving of 
restrictive practices because they oppose fundamental human rights. To patients, 
forensic psychiatry may represent many different things at different times, including 
being the system that holds them captive, as well as the system that provides opportu-
nities for achieving an improved quality of life in the community. Practising with due 
professionalism in this specialty requires employing an inquisitive and ethically 
reflective mind. Forensic psychiatry poses challenging questions for the clinician and 
society itself, with conflicts arising with regard to determining culpability, the need 
for detention, treatment compulsion and autonomy, to name a few.

1.2  Forensic Psychiatry in Europe Outside the UK

Katharina Seewald

Along with all the differences in legal and administrative procedures across the 
European countries come several differences in the provision and organisation of 
forensic mental health services as well as in the training of medical professionals. 
Reasons for these dissimilarities can be found in historical background of legal 
systems and judicial understanding in the different nations (Nedopil et al. 2015). 
The work of the ‘Ghent Group’, a European network for forensic psychiatrists, is 
the best resource to explore the practical differences and also potential similarities 
between the European medicolegal systems, professions and service provision.

The group recently stated that Germany, Ireland, Sweden, Switzerland and the 
UK are those European countries that have established certificates of completion of 
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forensic training for medical professionals and Croatia as a new EU member has not 
yet established a certification but a substantive training programme (Nedopil et al. 
2015). Other countries, such as Austria, Belgium, Denmark, Finland, the 
Netherlands, Norway and Spain, are more reserved when it comes to supporting a 
forensic specialisation, fearing that this would increase the likelihood to become 
separated from general psychiatry. Instead, diploma courses in forensic psychiatry 
to train their staff are offered in these states (Nedopil et al. 2015).

There are some countries in Mainland Europe (Europe outside the UK) that have 
not developed specific forensic psychiatric hospitals or services such as France, 
Italy, Greece and Cyprus (Nedopil 2009; Roesch and Cook 2017).

In most of the countries, the question of criminal responsibility plays a crucial 
role regarding the adequate diversion of offenders to either prison or forensic psy-
chiatric services (Gordon and Lindqvist 2007). In the following, the variety of 
forensic systems in Mainland Europe will be exemplified focusing on a few selected 
countries.

1.2.1  Germany

1.2.1.1  Legal Framework
In Germany, mentally disordered offenders can be placed in a forensic psychiatric 
hospital if their criminal responsibility is either absent or diminished at the time of 
their index offense and if they pose a risk to commit further crimes (Edworthy et al. 
2016; Roesch and Cook 2017).

1.2.1.2  Inpatient Care
The offender is then admitted as a psychiatric patient into forensic psychiatric facili-
ties indefinitely. The offender will be discharged when the risk to commit further 
offenses is considered low enough to justify the release. Psychiatrists and psycho-
therapists as well as nurses, social workers, art therapists and occupational thera-
pists work together to treat mental health conditions on the one hand and manage 
the recidivism risk on the other hand. An external forensic expert assesses the 
offender’s risk in an evaluation statement every year to assist case managers (which 
can be psychiatrists or psychotherapists) in the hospital to come to informed deci-
sions on stepwise reduction of security measures with the final goal to release the 
offender back into the community. If the offender’s criminal responsibility is 
assessed not fully absent but partly absent (diminished), the individual can be given 
an additional prison sentence by the court.

Offenders who suffer from substance use disorders at the time of the offense 
(with fully or partly absent criminal responsibility and a high risk to commit future 
crimes) are referred to a specialised form of forensic hospitals targeting alcohol and 
drug addiction. The length of stay there is a maximum of 2 years with mostly addi-
tional prison sentence to follow.
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1.2.1.3  Prison Psychiatry
Offenders who have been assessed as fully responsible for their offenses and are 
serving a prison sentence have access to psychiatric care whilst in prison. Psychiatric 
treatment has to be provided in every prison facility, and there are usually several 
psychiatric beds in prison inpatient healthcare wings for acute patients who need 
inpatient treatment during their stay in prison.

1.2.1.4  Outpatient Care
The number of facilities providing outpatient care for high-risk offenders either 
released from prison or from forensic psychiatric facilities in Germany is rising 
(Sauter et al. 2017). They are part of a risk management network consisting of pro-
bation services, court supervision, electronic monitoring if necessary and numerous 
community-based services including aftercare residencies to support offenders who 
have been discharged from prisons or forensic psychiatry hospitals.

1.2.2  Netherlands

1.2.2.1  Legal Framework
In the Netherlands, offenders with mental disorders can be referred to specific 
forensic psychiatric hospitals. Comparable to Germany, the diversion depends on 
criminal accountability which has five stages of responsibility from total absence to 
complete responsibility (Edworthy et al. 2016).

1.2.2.2  Inpatient Care and Outpatient Care
Offenders with personality disorders are referred to internationally known TBS hos-
pitals (TBS is for TerBeschikkingStelling) based on a so-called TBS law (de Boer 
and Gerrits 2007). Offenders with other psychiatric disorders are treated in forensic 
units of general psychiatric hospitals or in one of three forensic psychiatric hospitals 
(Roesch and Cook 2017). In TBS hospitals, after the initial 2 years, an offender’s 
detention will be reviewed every second year and can last for as long as necessary 
to protect society. An external expert opinion is needed to justify detention every 
sixth year (Edworthy et al. 2016).

TBS hospitals have their own outpatient services and residencies after discharge. 
Generally, the Netherlands has a highly developed system of aftercare services 
(Roesch and Cook 2017).

1.2.3  Scandinavian Countries: Sweden and Denmark

1.2.3.1  Sweden: Legal Framework and Inpatient Care
The forensic mental health service in Sweden is separated into two systems. One is 
the National Board of Forensic Medicine which is in charge of assessments for 
courts. Different to Germany, the term ‘responsibility’ is not known in the Swedish 
system. Nevertheless, the handling is quite similar. If the offender suffered from a 
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severe mental disorder at the time of the offense stated by a psychiatrist, the court 
can order forensic psychiatric treatment and/or reduction in sentence. The forensic 
treatment order is based on the mental health state and the lack of insight on the 
one hand and on the risk for future violence on the other hand, and the duration of 
hospitalisation depends on both criteria, as in Germany (Gunn and Taylor 2014; 
Roesch and Cook 2017).

The second system is represented by 20 regional healthcare providers which pro-
vide forensic treatment and care (Gunn and Taylor 2014). In five forensic psychiat-
ric hospitals, there are only a few high security beds. Offenders with low risk can be 
referred to low secure forensic units or are likely to be managed in general psychi-
atric settings (Gunn and Taylor 2014).

1.2.3.2  Denmark: Legal Framework and Inpatient Care
The legal framework in Denmark is similar to the Swedish one. However, in 
Denmark, mentally ill offenders will locally be managed mostly in general psychi-
atric units according to their security needs or in forensic units within general psy-
chiatric hospitals (Gunn and Taylor 2014; Roesch and Cook 2017). Additionally, 
prisoners do have the same right and access to medical care as individuals not in 
prison. If necessary, they will be referred to public hospitals or private practitioners 
accompanied by security personnel (Gunn and Taylor 2014).

1.3  Forensic Psychiatry in Australia

Katharina Seewald

1.3.1  Legal Framework

In Australia, each state has separate mental health legislation (Gunn and Taylor 
2014). However, criminal responsibility is tested in each of those concerning 
whether the potentially mentally disordered offender could have had insight into the 
criminal act or into the fact that the doing was wrong. In case this has to be denied, 
the offender is to be detained in a secure hospital (Gunn and Taylor 2014).

1.3.2  Inpatient and Outpatient Care

The location of provision of forensic psychiatric care also varies from state to state. 
However, regardless of whether the service is provided in psychiatric hospitals, cor-
rectional facilities and inpatient or outpatient community settings, it is always 
offered by specialised forensic mental health service organisations (Roesch and 
Cook 2017). Community forensic mental health services are particularly important 
in the management of acquitted offenders or in the transition of discharged offend-
ers with mental disorders (Every-Palmer et al. 2014).
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1.3.3  Prison Mental Health

All prisoners have access to specialised mental health services within correctional 
departments and can be relocated into an inpatient psychiatric setting if necessary 
(Every-Palmer et al. 2014).

1.4  Forensic Psychiatry in Asia

Katharina Seewald

In Asia, the situation of forensic psychiatry varies widely. In China and Japan, men-
tally disordered offenders can receive a reduction in their sentence length or a treat-
ment order (Roesch and Cook 2017).

There are (administrative) regions such as Hong Kong, where forensic care 
is provided on forensic wards and where there are community services in place 
to ensure a successful reintegration, and Bangalore, for example, where foren-
sic inpatient treatment is delivered in general psychiatric facilities. In China, 
mentally ill offenders are treated in secure hospitals for offenders and non-
offenders who pose a risk to themselves or others (‘Ankang Hospitals’). In 
Singapore, a recent development (2010–2011) now provides treatment for 
mentally disordered offenders after release from prison and established a man-
datory treatment order for offenders whose psychiatric disorder is linked to 
criminal behaviour. On the other hand, there are countries such as India with no 
noteworthy specialised forensic service for mentally ill offenders who will 
mostly be detained in prison facilities (Every-Palmer et al. 2014; Roesch and 
Cook 2017).

1.4.1  Japan

The most elaborated forensic psychiatric system can be found in Japan. There, spe-
cialised forensic mental health services recently (2005) developed in form of a 
‘Medical Treatment and Supervision Act’ (MTSA; Fujii et al. 2014; Roesch and 
Cook 2017). It applies to offenders with no or diminished criminal responsibility, 
whose serious offense was caused by a mental disorder and was assessed so by 
forensic experts. The MTSA process replaces prison sentences for eligible offend-
ers (Fujii et al. 2014).

The treatment order can refer to in- or outpatient treatment. There are specialised 
forensic psychiatric hospitals where inpatient treatment is delivered. Outpatient 
treatment and rehabilitation during the first 3 years after discharge is provided by 
probation services, outpatient psychiatric practices or community services and is 
centrally coordinated (Fujii et al. 2014; Roesch and Cook 2017).
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1.5  Forensic Psychiatry in America

Hasanen Al-Taiar

As Benjamin Rush is considered to be the father of American psychiatry, so Isaac 
Ray is known as the father of forensic psychiatry in the USA. His contributions, as 
noted by historian forensic psychiatrist, Dr. Kenneth Weiss, are progressive and 
timeless. However, there could be a gap in professional recognition from the time of 
Isaac Ray in the late nineteenth century to the mid-twentieth century when people 
such as Gregory Zilboorg, the great psychiatric historian, took centre stage. Doctors 
Andrew Watson, Richard Lonsdorf, Jonas Robitscher, Jay Katz and Alan Stone 
began teaching not only in medical schools but also in law schools. Dr. Jonas 
Rappeport, considered the father of modern forensic psychiatry, developed his 
clinic in psychiatry and law in Baltimore and taught both at the University of 
Maryland and at Johns Hopkins. It was Dr. Rappeport, with several others, who 
initiated the modern era of rapid growth and proliferation of the field of forensic 
psychiatry by beginning the American Academy of Psychiatry and the Law (AAPL) 
in 1969.

Dr. Rappeport called together several teachers of forensic psychiatry in order to 
organise them as a scholarly group, to promote the field of forensic psychiatry and 
to aid in the teaching of this growing subspecialty. Three of the original group com-
prised the membership committee, Drs. Seymour Halleck, Ames Robey and Robert 
Sadoff, meeting in 1969, which listed 100 potential candidates for membership in 
the AAPL. Not surprisingly, all 100 agreed, and the organisation grew exponentially 
from that point to the present time, at which there are now well over 2500 members 
worldwide. The newsletter of the AAPL was developed as well as the bulletin of the 
AAPL, which later became the journal (JAAPL). Other journals, such as The 
Journal of Psychiatry and Law, The Journal of Forensic Psychiatry and The 
International Journal of Law and Mental Health, began to publish articles from 
contributors from around the world. There have been at least two other organisa-
tions of medical/legal interest that preceded the AAPL. One was the American 
College of Legal Medicine (ACLM) in which the fellows had to be dually qualified 
both in medicine and law and consisted primarily of pathologists and other nonpsy-
chiatric physicians who had law degrees.

The other organisation was the American Academy of Forensic Sciences (AAFS), 
which included members from various medical, legal and scientific disciplines: 
forensic odontology, forensic pathology, and a small group of psychiatrists led by 
Drs. Meier Tuchler, Seymour Pollack and Bernard Diamond. Through the leader-
ship of Dr. Richard Rosner, of New York University, came the development of fel-
lowship training in forensic psychiatry at various university medical centres. Dr. 
Rosner, through the AAFS and AAPL, coordinated the efforts and initiated the 
accrediting committee that visited various programmes to ensure high quality of 
training and compliance with required curriculum. Dr. Rosner also led the way to 
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formal examinations of forensic psychiatrists with the inauguration of the American 
Board of Forensic Psychiatry (ABFP) in the late 1970s. That board certified several 
scores of forensic psychiatrists until 1994, when its sun set in favour of board certi-
fication through the American Board of Psychiatry and Neurology (ABPN). 
Subspecialty board examinations had been resisted by the American Psychiatric 
Association until the mid-1990s, when several subspecialty board examinations 
arose, including that for forensic psychiatry, which became a 10-year certification 
rather than lifelong as is the certification for general psychiatry. Scholarly pro-
grammes that were developed in various institutions became more formalised under 
the guidance of the Accreditation Council for Graduate Medical Education 
(ACGME). Currently, there are about 40 accredited fellowship training programmes 
in forensic psychiatry throughout the USA.  The number of fellows in each pro-
gramme ranges from one to four, and about 75 individuals are trained each year in 
forensic psychiatry and thus become eligible to take the board certification 
examination.

Many of the fellowship programmes have attorneys on the faculty and are affili-
ated with law schools in which mental health law or mental disability law is taught. 
The fellows are expected to know the landmark cases that are developed through the 
Supreme Court of the United States and other major courts where policy is deter-
mined. For example, historically, the concept of the right to treatment, initiated by 
Dr. Morton Birnbaum in his seminal article, ‘The Right to Treatment’, led to cases 
such Donaldson v. O’Connor (1968) that mandated the right to adequate treatment 
for those individuals who were involuntarily committed for psychiatric treatment. 
Other cases followed, including Washington v. Harper (1990) and Sell v U.S. 
(2003), which authorised treatment for those criminal defendants who were deemed 
incompetent to stand trial and who were believed to be able to become competent 
with appropriate treatment. 

There are major differences between UK and USA with regard to the laws that 
govern psychiatric practice (both general and forensic) and the organsisation of 
forensic mental health services, but also the training and practice of forensic psy-
chiatrists. As in other countries, forensic psychiatrists provide expert opinion in 
criminal and civil court proceedings (e.g. competency to stand trial, opinion on 
criminal responsibility and ‘legal insanity’ as well as mental state opinion, risk 
assessment and sentencing), but also work in forensic mental health services pro-
viding assessment and treatment to mentally disordered offenders. Such services 
include inpatient forensic psychiatry clinics (dedicated forensic facilities such as 
maximum security units, and in some states special hospitals for sentenced prison-
ers, but also clinics within general psychiatry hospitals either dedicated forensic or 
ordinary units), outpatient services and correctional facilities (remand and sen-
tenced such as maximum secure correctional settings). Services available and prac-
tice vary among the different states, however most states provide evaluations in the 
community and inpatient services that promote competency restoration in order to 
minimise length of stay in hospitals. Twenty states also have specific laws about the 
civil commitment of sex offenders who present with mental illness/disorder or per-
sonality disorder that puts them at risk of offending (even if they are not in need of 
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treatment). Canadian forensic psychiatry, after efforts over many decades, became a 
recognised psychiatry sub-specialty in 2009. As with USA, forensic psychiatry 
practice here is also focusing on the provision of expert opinion in criminal and civil 
courts, and secondarily providing care for mentally disordered offenders in forensic 
psychiatry hospitals and correctional facilities. Forensic psychiatry in Latin America 
is also governed by different laws in each country including criminal, civil but also 
mental health legislation. The Declaration of Caracas resulted in reforms in mental 
health in all countries (some more than others), especially focusing on community-
based rather than hospital centered care, however this did not include forensic psy-
chiatry. Forensic psychiatrists in Latin America also provide expertise in courts 
(albeit the concept of fitness to stand trial is not applicable here), but also clinical 
input in forensic hospital settings and correctional facilities.

Experienced forensic psychiatrists are seen almost daily in news articles about 
prominent criminal cases in which they testify about the mental state of the defen-
dant at the time of the commission of the charged offense. Forensic psychiatrists 
have commented on a number of issues facing the community at large, including 
gun control, torture of terrorist suspects and death penalty cases. The development 
of biomedical ethics within forensic psychiatry has also become a major field in 
which the practice has been regulated through ethical considerations. Issues such as 
confidentiality, privileged communications, privacy and informed consent are 
important, as is the concept of ‘wearing two hats’, in which the treating psychiatrist, 
in most cases, should not testify as the expert witness for his or her patient. Various 
textbooks have emerged from both law professors and professors of psychiatry and 
from practising psychiatrists and are listed in the references of this chapter.

1.6  Status of Psychiatric Services and Forensic Psychiatry 
Services in the Middle East

Hasanen Al-Taiar

The Arab world has witnessed the cradle of civilisations since ancient years, and 
many Arab and Middle Eastern countries have established psychiatric services 
many centuries ago. The first recorded usage of the insanity defence can be found in 
Hammurabi’s code which dates back to around 1772 BC. It used some sort of insan-
ity defence.

It is enlightening to learn about the medieval Islamic hospitals, called märistäns, 
which were once designed to provide therapeutic care. These märistäns were known 
to be safe, aesthetic and pleasing environments, in the aim of encouraging recovery. 
Arab countries were the first in the world to establish psychiatric hospitals, at a time 
when Western civilisation dealt with those suffering from mental illness by condem-
nation and punishment (705 in Baghdad, 820 in Cairo and 1270 in Damascus).

However, current psychiatric services in the Middle East remain underdeveloped 
in comparison to their counterparts in developed countries. Several factors play a 
role in that, including poor governmental planning underestimating the role of 

1 Clinical Forensic Psychiatry: Settings and Practices



20

mental health and well-being and stigma around psychiatric disorders caused by 
poor public awareness.

In many Arab countries, many people (especially those of low socioeconomic 
and educational backgrounds) with psychiatric conditions tend to consult traditional 
and faith healers before seeking professional help from psychiatrists or approved 
professionals (Al-Adawi 2002).

This chapter will allude to three different examples of healthcare systems in the 
Middle East, namely, Iraq, Oman and Egypt.

1.6.1  The State of Mental Health in Iraq

Iraq is a country that has suffered through 30 years of an oppressive regime and an 
ensuing war since 2003, which has devastated its society and left a public mental 
health crisis in its wake. Half of the Iraqi population is under 18 years of age, all of 
whom have lived their entire lives in conflict. The adult population is reported to have 
witnessed an array of reprehensible horror from kidnappings to ear amputations 
(Abed 2005). These conflicts have adversely affected the country’s healthcare infra-
structure, causing various mental health problems. The infrastructure was destroyed 
following the 2003 invasion that led to further destabilisation of available services 
(Crawford 2013), and whilst initial international response was supportive, the need 
for ongoing mental health services requires a stable, permanent solution in Iraq. 
There is enough evidence to suggest high levels of emotional distress among people 
who have been exposed to long periods of violent conflict (Abed 2005). According 
to the WHO, mental health disorders are the fourth leading cause of ill health in 
Iraqis over the age of five (Médecines sans Frontières 2009). Data collected on Iraqi 
children reveals a prevalence of an astounding 37% who suffer from mental health 
disorders, 10% of which was unsurprisingly in the form of post-traumatic stress dis-
order (PTSD) (Kutcher et al. 2015). The Iraqi government is currently neglecting the 
critical situation of the lack of adequate mental healthcare within the country. 
Paediatric and adolescent mental health must become a priority for Iraq as they are 
not only the bearers of displacement, malnutrition, lack of education and physical 
suffering, but they are also the future of the country.

1.6.1.1  Culture of Psychiatry and the Stigma in Iraq
For many decades, psychiatry in Iraq has held a stigma and has been a subject of 
great taboo, which has consequentially restricted people from seeking professional 
help when needed. These restrictions are derived from social, political and religious 
origins. People with psychiatric disorders have always been associated with an 
undertone of negativity, especially in low- and middle-income countries (Sadik 
et al. 2010).

Culturally, however, mental health carries a huge stigma not only for the patient 
but also for the associated family, where they are known to be very discreet in dis-
closing that they have members with mental health conditions. The problem is even 
bigger with women. If a woman wishes to seek treatment despite the risk of 
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besmirchment, she faces the additional burden of needing a male chaperone to leave 
the home, where he himself may refuse due to the associated stigma. It is reported 
that women with mental health problems and their siblings are less likely to have 
chances of getting married due to the stigma attached to the illness. In fact, in a 
study conducted in Baghdad to assess public attitudes, more than half of the respon-
dents said they would be ashamed if a family member had a mental illness. The 
stigma attached to mental illness in Iraq is pervasive and forms an irrefutable barrier 
to mental healthcare. Advocating mental health and integrating it as part of overall 
healthcare are two important recommendations to improve access for patients to get 
help (Sadik et al. 2010).

1.6.1.2  Mental Health Workforce in Iraq
Skilled workforce is the basis for developing a healthcare system; without it, the 
healthcare system cannot function efficiently. In particularly low- and middle- 
income countries across the globe, recruitment and retention into psychiatry and 
other mental health professions remain a challenge (Kakuma et  al. 2011). This 
shortage in the mental health workforce is one of the main barriers upon treating 
mental health conditions (Bruckner et al. 2011). Like most regions of conflict, Iraq’s 
medical workforce is facing severe shortages. The International Committee of the 
Red Cross estimated that by the end of 2006, nearly half of the doctors in Iraq had 
left the country (18,000 doctors remained from the 34,000 previously practising) 
(The International Committee of the Red Cross 2006).

In 2014, records show that there were 0.37 psychiatrists and 1.64 nurses who 
worked in mental health, 0.22 social workers and 0.09 psychologists per population 
of 100,000 (Cetorelli and Shabila 2014; WHO 2016). An audit requested from the 
Health Directorates of both Basra and Nasiriyah in March 2016 showed similar 
figures. In Basra, the Director of Health, Riyadh Al-Halfi, reported that there are 
0.36 psychiatrists per population of 100,000, 0.36 for psychiatric nurses and 0.11 
for social workers. The figures presented for Nasiriyah showed even lower ratios of 
0.15, 0.1 and 0 per population of 100,000 for psychiatrists, psychiatric nurses and 
social workers, respectively. These figures demonstrate the scarcity of health pro-
fessionals within mental health, especially in smaller cities, showing that Iraq trails 
far behind the international averages of 7.7 specialist nurses in mental health per 
100,000 people (WHO 2016).

Furthermore, there is a noticeable discrepancy among the various governorates 
across the country, as well as large disparities between urban and rural areas where 
some have no psychiatrists at all (Cetorelli and Shabila 2014). Moreover, psychiatry 
in Iraq lacks specialty training, where, for example, there are no child psychiatrists 
or mental health services that provide help to children and adolescents. The non- 
existence of child psychiatry poses a serious concern. Children and adolescents 
account for nearly half of the population in Iraq (Kutcher et  al. 2015), and with 
years of war and large numbers of internally displaced refugees, the prevalence of 
mental disorders among this age group has risen (Al-Obaidi et al. 2010). Not only 
does this emphasise the burden of mental health, but it also adds the additional chal-
lenge of addressing the psychosocial needs in primary healthcare.
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1.6.1.3  Forensic Psychiatry in Iraq
The Al-Rashad Psychiatric Hospital is the biggest inpatient psychiatric unit in Iraq 
and is located in the north of Baghdad. It was built as an asylum in 1952 and has the 
capacity of 1200 beds. There are four wards dedicated for forensic patients, one of 
which is for remanded prisoners awaiting a panel’s decision about their culpability, 
mental health and any relevant disposals. Four general adult consultant psychiatrists 
and a similar number of specialist psychiatrists provide medical input to the forensic 
wards in addition to a small number of psychiatric nurses and psychologists. A 
panel of three psychiatrists is allocated for each patient to assess their mental health, 
any relationship with the offence and potential disposals.

The Ministry of Health (MOH) is currently considering the Iraqi mental health 
law, which derives some similarities with the British Mental Health Act.

1.6.2  Mental Health Provision in Oman

The percentage of expenditures on mental health is unknown. In Oman, the financ-
ing system in the MOH does not separate the mental health budget from other health 
sector budget (as there is no programmed budgeting). All medical services includ-
ing access to the mental health services and essential psychotropic medications are 
100% free to Omani citizens (WHO 2008).

1.6.2.1  Inpatient and Outpatient Services
There are 26 outpatient mental health facilities available in the country, of which 
two are for children and adolescents. In 2006, these facilities treated 386 users per 
100,000 general population. Female users make up over 40% of the population in 
all mental health facilities in the country. The proportion of female users is highest 
in inpatient and outpatient facilities in general hospitals and lowest in mental hospi-
tals. The vast majority of beds in mental health facilities in the country are provided 
by the mental hospital (2.88 beds per 100,000 population), followed by six general 
hospital-based inpatient psychiatric units (1.01 beds per 100,000 population) and 
forensic units (0.19 beds per 100,000 population). There has been a 23% increase in 
the number of the psychiatric hospital beds in the last 5 years. The majority of the 
service users are treated in outpatient facilities of the mental hospital. The percent-
age of child and adolescent attendees is comparatively low across all mental health 
facilities.

The distribution of diagnoses varies across facilities; in outpatient facilities, neu-
rotic and mood disorders are most common, whereas, in inpatient facilities and the 
mental hospital, schizophrenia has the highest prevalence. Psychotropic drugs are 
most widely available in the mental hospital, followed by outpatient units and then 
inpatient mental health facilities in general hospitals.

Most of the mental health facilities are present in or near large cities. To pro-
mote equity of access to mental health services, Oman is encouraging the develop-
ment of outpatient psychiatric units and facilities in catchment areas across the 
country.
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Nine percent of the training for medical doctors is devoted to mental health, in 
comparison to 7% for nurses. Six percent of primary care doctors and 3% of nurses 
received at least 2 days of refresher training in mental health in 2006. Only doctors 
can prescribe psychotropic medications in primary care settings (WHO 2008).

1.6.3  Psychiatric Services in Egypt

The Al-Abbasiyah Hospital in Cairo is the teaching hospital in Ain Shams 
University in Cairo. There is a specialised forensic department which deals with 
mentally ill offenders in this hospital. There are around 30 beds for the patients 
who are remanded pending court disposals or trials. After sentencing, female 
patients are disposed to around 20 beds in the Al-Abbasiyah Hospital, and male 
patients are disposed to the El Khanka Central Hospital which has 40 beds for 
forensic patients.

Ain Shams University in Cairo used to grant a diploma in forensic psychiatry 
after a year of training in that hospital, but this qualification has recently stopped 
and the university is trying to reinstate it (Al-Taiar 2014).

1.6.3.1  Specialist Psychiatric Facilities
Evaluation of the status of mental health services in the country by the MOH in col-
laboration with the Egymen project confirmed that the country’s healthcare system 
operates under extremely resource-restricted conditions, in terms of infrastructure, 
manpower and finances. Mental health specialist care is largely delivered at national 
level (national referral hospitals in Cairo and Alexandria) and at governorate level 
(one to two psychiatrists attached to each governorate hospital for around 3 million 
catchment population).

The total number of hospital beds for a population of over 75 million is 6156 
(including the 680 forensic psychiatric patients at Khanka, 95 forensic beds at 
Abbassia and 13 forensic beds at Ma’amoura). This is an average of less than 1 bed 
per 12,000 population across the country as a whole, compared with a WHO recom-
mendation of 5–8 beds per 10,000 population (WHO 1996 World Health Organisation 
Recommendations for Mental Health Services, WHO, Geneva). In practice, when 
the national hospitals are excluded from the calculation, since it is not good practice 
to use them to admit people from a long way away from their communities, in most 
governorates, there are only 20 beds per 3 M, i.e. 1 bed per 150,000 population. 
With the prevalence of probable psychosis running at least 0.2% (Kakuma et al. 
2011), it would be helpful to have psychiatric services available in every district as 
well as every governorate and for every district hospital to have a 10–20-bed inpa-
tient unit for brief admissions to assess and stabilise complex cases, as well as out-
patient clinics. This would still leave the vast majority of psychosis cases to be 
managed at the health centre and dispensary levels.

There were 979 registered psychiatrists in 2009, including 285 consultant psy-
chiatrists, the remainder classed as specialist psychiatrists. These figures have been 
increasing by around 6–9% a year (these statistics are not entirely accurate because 
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of emigration, temporary working in the Gulf countries and also some university 
professors who do not register themselves as having consultant status but rather 
only use their professorial title). Egypt has lost a high proportion of psychiatrists to 
rich countries. Of all medical graduates, 5% go into psychiatry training and 10% 
into nursing training. There were 1902 mental health nurses in 2006, 201 social 
workers and 77 psychologists. Specialists are mostly concentrated in the major 
urban centres, and so the specialist service for the other 30 governorates is largely 
delivered by one or two psychiatrists and a handful of psychiatric nurses for 3 mil-
lion population. This lack of human resource and continued limited funding of men-
tal health services severely curtail access to specialist care. Nonetheless, 25,443 
outpatients were seen in 2006.

The mental hospitals are institutional in design (e.g. Al Abbassia has about 2000 
beds) with large wards and little provision for personal possessions; patients are 
not allowed to wear their own clothes, and there are no ward-based activities and 
little opportunity for active rehabilitation. There are a striking lack of meaningful 
ward- based activities and a lack of multiaxial assessments, care planning and regu-
lar case reviews, and there are many long stay patients who could be rehabilitated 
(Al-Taiar 2014).

The Egymen project recruited expert assistance to capacity build specialist 
expertise and develop services for forensic psychiatry, rehabilitation and child psy-
chiatry, and continued support was given by the Finnish government from 2000 to 
2009, the WHO Collaborating Centre of the Institute of Psychiatry in London from 
2000 to 2009 and the British Royal College of Psychiatrists from 2006 to 2009. This 
comprised visits to Egypt by Finnish and UK experts; Egyptian study tours to 
Finland, England and other European countries; and specific tailored placements in 
the UK.  Funding for service development from the Finnish government and the 
MOHP has continued to access expert assistance from the UK for forensic psychia-
try and legislation (Jenkins and Loza 2010).

1.7  Conclusion

This chapter is an introduction to forensic psychiatry and provides information on 
forensic psychiatry practices mainly in the UK but also briefly in different countries 
worldwide. It is not meant to be a narrative of how to conduct forensic psychiatry 
but rather an illustration of current practice alongside a historical development of 
the growth and evolution of the field within psychiatry and medicine and how it has 
been influenced by other subspecialties in psychiatry and other disciplines of schol-
arly endeavours, such as law, psychology, criminology, nursing, social work and 
bioethics. The past half-century has witnessed the burgeoning of forensic psychiatry 
from the status of ‘alienism’ to that of multidisciplinary science, in which, increas-
ingly, scientific techniques such as neuroimaging and psychological testing have 
influenced juries in a number of cases. To illustrate not only the growth of forensic 
psychiatry within medicine and law but the breadth of its influence spreading to 
various other fields, this book has authors of chapters from subspecialties in 
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medicine and psychiatry to nonphysician specialists who work with forensic psy-
chiatrists in various cases. Perhaps the most common discipline working with the 
forensic psychiatrist is the forensic psychologist, who often complements the opin-
ions given in particular cases through his or her work conducting interviews as well 
as a battery of appropriate psychological tests, which are regularly updated and 
modernised. Within the psychiatric profession, there are subspecialties that are both 
paramount to forensic psychiatry and also dovetail and intersect with this growing 
subspecialty. These include child psychiatry, geriatric psychiatry, social and com-
munity psychiatry, correctional psychiatry, addiction psychiatry, consultation and 
liaison psychiatry, psychosomatic medicine, psychopharmacology, sleep medicine 
and, most recently, neuroimaging (Felthous and Saab 2007).
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2.1  Generic Ethical Issues for All Psychiatry Disciplines

Oriana Chao

2.1.1  What Are Ethics?

According to the Oxford Dictionaries, ethics is defined as the moral principles that 
govern a person’s behaviour or the conducting of an activity (Oxford Dictionary 
2017). Within medicine, ethics usually operate within an established framework of 
values which serves as a reference from which to conduct the debate about the 
rightness or wrongness of an action (Mason et al. 2003). In their book, Principles 
of Biomedical Ethics, Beauchamp and Childress (Beauchamp and Childress 2001) 
refer to four moral principles, namely, respect for autonomy, non-maleficence, 
beneficence and justice. Principlism, as this is known, has an important but imper-
fect role in considering medical ethics. Ethical concerns can be found throughout 
medicine, and with advances in medicine, these are likely to increase. Reproductive 
medicine and death are frequently debated subjects. More generally, there are 
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questions around confidentiality and consent. In psychiatry coercion, restrictive 
practice and deprivation of liberty are particularly relevant, and within forensic 
psychiatry (albeit not exclusively), there is also the interface between health and 
the criminal justice system.

2.1.2  Recent History

In psychiatry, unlike other areas of medicine, patients can be treated against their 
will. According to the Mental Health Bulletin in the financial year 2015–2016, over-
all numbers detained under the Act had increased. An estimated 1,805,905 people 
were in contact with adult mental health and learning disabilities services, and of 
these an estimated 5.6% were admitted to hospital. There were 25,577 patients 
detained under the Mental Health Act 1983 on 31 March 2016; 20,151 were in hos-
pital and 5246 were subject to Community Treatment Orders. In contrast, the num-
bers of patients detained under Part 3 of the Act have reduced to 1696 in 2015/2016 
as compared to 2130 in 2011/2012. Whilst hospital orders have been imposed less 
frequently, there has been a marked increase of 25% in urgent transfers to hospital 
from prison under sections 48/49 in the last 3 years.

Back in 1957, the Percy Commission, which reviewed the law relating to mental 
illness and mental deficiency, concluded the law should be altered so that whenever 
possible suitable care may be provided for mentally disordered patients with no 
more restriction of liberty or legal formality than is applied to people who need care 
because of other types of illness, disability or social difficulty (The Percy Commission 
1957). In the aftermath of this, the Mental Health Act 1959 became legislation and 
introduced new safeguards. Patients were detained for their health and safety or to 
protect others from harm (Bluglass 1978). Clinicians rather than magistrates had the 
power to detain, and Mental Health Review Tribunals were introduced to review 
detention (Gooding 2014). Consent to treatment was covered, albeit was not spe-
cific, and it did not sanction treatment without consent for informal patients 
(Bluglass 1978). For those who had been detained, treatment could be given without 
consent. Although good practice suggested discussion with relatives, or obtaining a 
second opinion from a colleague, it is not clear when this was introduced and how 
extensively it was embraced (Hilton 2007).

Under the Mental Health Act 1983, consent to treatment was formalised with 
specific legal frameworks around treatment including psychosurgery, electrocon-
vulsive therapy and psychotropic medication. Additional reforms included the 
introduction of the approved social worker (ASW) who was able to make applica-
tions for compulsory admissions. There were also duties on local authorities under 
section 117 to provide aftercare services to patients detained under specific sections 
after their discharge from hospital. The Mental Health Act Commission was also 
created. Its role was to protect the interests of detained patients, review the Mental 
Health Act, appoint doctors to provide second opinions with respect to consent to 
treatment, and devise a code of practice (Turner et al. 1999).
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In the years following the introduction of the Mental Health Act 1983, a number 
of significant pieces of legislation were passed, including the Human Rights Act 
1998 and the Mental Capacity Act 2005. Changes to mental health legislation had 
considered the implications of these Acts, particularly the Human Rights Act, and 
several articles of the European Convention on Human Rights have relevance to 
mental health law, most notably in relation to detention and compulsory treatment 
(Mason et al. 2003). Article 5, everyone has the right to liberty and security of per-
son, is highlighted in the case of Winterwerp v Netherlands (1979) which stipulates 
that minimum criteria for detention under mental health legislation must be justified 
(Mason et al. 2003). Public authorities have a duty to adhere to the Convention, and 
a declaration of incompatibility has to be made if they cannot comply (Branton and 
Bookes 2010). Indeed, this happened in the case of R (on the application of H) v. 
Mental Health Review Tribunal North and East London Region (2001) such that the 
secretary of state introduced a remedial order reversing the burden of truth in a tri-
bunal from the patient to the hospital (Branton and Bookes 2010).

Although the government had wanted to replace the Mental Health Act 1983, 
objections to many of its plans meant the 1983 Act was instead amended in 2007, 
with the changes coming into force in November 2008. The principle amendments 
include a simplification of the definition of mental disorder to any disorder or dis-
ability of the mind with the removal of the four subcategories. Exclusion criteria 
have also been modified such that dependence on drugs or alcohol remain but pro-
miscuity, or other immoral conduct, sexual deviancy have been removed. Learning 
disability is an exclusion unless… associated with abnormally aggressive or seri-
ously irresponsible conduct. Once detained for treatment, one of the criteria is 
appropriate medical treatment is available. The definition is wide and states: nurs-
ing, psychological intervention and specialist mental health habilitation, rehabilita-
tion and care…the purpose of which is to alleviate, or prevent a worsening of, the 
disorder or one or more of its symptoms or manifestations. In effect, this allows 
those with personality disorder to be detained if the purpose is to alleviate the dis-
order. The amended Act also revised the professional roles. It introduced the 
Approved Mental Health Professional, which allowed other mental health profes-
sionals to take on this role (with the exception of doctors). Responsible Medical 
Officers were replaced with Responsible Clinicians, who could be non-psychia-
trists, but initial detentions under the Act continue to require two medical doctors. 
This is controversial, particularly as according to Winterwerp, detention requires 
objective medical evidence, and under the amended Act there may be a non-medical 
Responsible Clinician. The introduction of Supervised Community Treatment 
through Community Treatment Orders replaced Supervised Discharge. This pro-
vides the power of recall followed by a 72 hour period in hospital for treatment, 
after which the Community Treatment Order can be revoked if a patient is not tak-
ing their treatment. As a result, leave of absence longer than 7 days requires consid-
eration of Supervised Community Treatment.

The right to advocacy was also introduced. Independent Mental Health Advocates 
provided this service from April 2009 to help patients access information about 
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their detention, treatment and rights. (This is in keeping with Independent Mental 
Capacity Advocates available under the Mental Capacity Act).

Children’s safeguards were added such that from April 2010 they had to be 
placed in age-appropriate settings with hospital managers having responsibility for 
this (Lawton-Smith 2008). The reality is there are 1459 CAMHS beds in England, 
of which 124 are low secure beds. Despite a 71% increase since 1999, according to 
the Education Policy Institute, the number remains insufficient and NHS England 
has agreed to provide 150–180 additional tier 4 beds (Campbell 2017).

The Bournewood Gap, in effect the detention of incapacitated patients under 
common law in the absence of safeguards or a right to appeal, was addressed by 
using the Act to amend the Mental Capacity Act of 2005 and introduce Deprivation 
of Liberty Safeguards. It was also used to amend the Domestic Violence, Crime and 
Victims Act of 2004 such that victims of violent or sexual offences detained in the 
hospital were allowed to make representation around conditional discharge and con-
ditions if discharged under a Community Treatment Order (Lawton-Smith 2008).

2.1.3  Generic Ethical Issues

It is positive, as described above, that safeguards related to detained patients have 
increased over time. Nevertheless, both detained patients in hospital and those sub-
ject to a Community Treatment Order, or a conditional discharge from a hospital 
order with restrictions, may feel coerced into taking treatment. Capacity to consent 
to treatment is assessed, and if required, a second opinion appointed doctor provides 
a view. However, if a patient has capacity to consent and decides to refuse, and if the 
second opinion doctor concurs with the opinion of the treating team, they have no 
choice but to take the treatment (or be recalled, if in the community and they con-
tinue to refuse). Capacity to consent to treatment is not the only area in which a 
patient may find they lack control, even if they are capacitous. Patients do have 
recourse to appeal using the Mental Health Tribunal, and the burden now rests with 
the hospital to justify the detention/order. And whilst those providing evidence to 
the Mental Health Tribunal, particularly oral but also written, must justify detention, 
it may be difficult to do so in a manner that is not harmful to the therapeutic relation-
ship. For those who have general welfare needs (not just medication requirements), 
guardianship allows care in the community where it cannot be provided without 
compulsory powers.

Detained patients are likely to have access to medical records through Mental 
Health Tribunal reports, and Care Programme Approach reports may also contain 
detailed information. Patients in hospital are often able to apply to see their records 
directly, and their legal representatives frequently make requests to view the records. 
Patients can request access to their medical records through a Subject Access 
Request (SAR), which is set out in the Data Protection Act of 1998. There are rules 
around this including the period by which the request should be met (How do I 
access my medical records (health records)? http://www.nhs.uk/chq/pages/1309.
aspx?categoryid=68).
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Confidentiality is noted by the General Medical Council as an important ethical 
and legal duty but it is not absolute. It discusses reasons when one may disclose per-
sonal information without breaching duties of confidentiality. Justification includes 
the patient consenting, disclosure to the benefit of the patient when they are unable 
to consent, disclosure required by law or as part of a statutory process, and disclosure 
in the public interest. Ideally, consent to disclose information should be requested. If 
the patient lacks capacity, information should be discussed with someone appointed 
to make health and welfare decisions for them. Information should be disclosed if the 
patient is at risk of serious harm and it is required by law. Even if it is not required by 
law, if there are concerns about risk to the patient, it should be disclosed, unless it 
will not benefit the patient. In capacitous adults, if the patient refuses, this should 
generally be accepted, even if they put themselves at risk of serious harm. This does 
not necessarily apply if someone else is at risk as well. Disclosure in the public inter-
est without consent may not be straightforward and should be discussed with the 
Caldicott Guardian or other expert if possible (GMC 2017). The British Medical 
Association provides similar guidance. Their guidance notes: in the absence of evi-
dence to the contrary, patients are normally considered to have given implied con-
sent for the use of their information by health professionals for the purpose of the 
care they receive. Information sharing in this context is acceptable to the extent that 
health professionals share what is necessary and relevant for patient care on a ‘need 
to know’ basis. Health and social care, although often closely related, do not always 
fall into the same category, and disclosure of information to social services usually 
requires explicit consent from competent patients. (BMA 2016). The case of W v 
Egdell (1990)1 sanctioned the duty to disclose private information if there was a risk 
to the public. Although ideally consent should be sought, prevention of harm can 
justify a breach (Adshead 2014). Indeed, the case of Tarasoff in the USA went further 
and highlighted the duty to protect, not a duty to warn (Felthous 2006).

In considering research, given forensic populations are often compulsorily 
detained, informed consent is important, as well as the ability to veto research that 
could lead to a direct risk. In epidemiological and clinical research, anonymisation 
and secure coding are often used in an effort to reduce the risk of breaches of confi-
dentiality (Munthe et al. 2010).

2.1.4  Conclusion

Ethical concerns can be found throughout medicine, and with advances in medicine, 
these are likely to increase. The principles of respect for autonomy, non- maleficence, 

1 W had schizophrenia and was detained in a secure hospital having shot seven people, killing five. 
Dr. Egdell was asked to prepare a report for a tribunal by his solicitor, but the application was 
withdrawn as the report noted an interest in guns and homemade bombs which predated his illness. 
Dr. Egdell sent a copy to the hospital and asked the hospital to send it to the tribunal. W claimed 
he had breached his confidentiality, but the court found in Dr. Egdell’s favour due to the grave risk 
of harm.
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beneficence and justice are key within all medical disciplines, as are questions 
around confidentiality and consent. In psychiatry, the safeguards related to detained 
patients have improved, but issues around coercion, restrictive practice and depriva-
tion of liberty are considerations in everyday psychiatric practice. Forensic psychia-
try also faces additional challenges arising from the interface between health and 
the criminal justice system.

In the following section, the focus will be specific ethical issues in the treatment 
provision within forensic psychiatry, especially within secure hospital environ-
ments. Particular emphasis will be placed on how the relationship between profes-
sionals and the patient is different in forensic psychiatry compared to other 
psychiatry settings and will discuss pertinent ethical considerations.

2.2  Specific Ethical Issues Related to Forensic Psychiatry

Despoina Konstandinidou and Artemis Igoumenou

Many of the ethical issues found within psychiatry may be heightened within foren-
sic psychiatry, as by definition the patients are detained or subject to some sort of 
compulsory measures. Patients may have been admitted through the courts directly 
and transferred from prisons or other non-forensic hospitals. The involvement of 
forensic psychiatry services usually has a dual function: on the one hand, the assess-
ment and treatment of a patient that presents with a mental disorder, and on the other 
hand, addressing the association of such mental disorder with offending; therefore, 
part of its role may also be to protect the public from future harm. As such, patients 
may be in the hospital for prolonged periods with complex relationships with their 
Responsible Clinician and other members of the team.

In addition to generic issues around detention, consent versus coercion and con-
fidentiality managing forensic psychiatry patients bring into consideration issues 
stemming from the interface between psychiatry and the legal system as well as 
environmental factors such as hospital security, exclusion zones, restrictions or 
treatment in prisons/detention centres. Additional issues that need consideration 
include the effects of long periods of detention and case management from the 
Ministry of Justice, report writing and the effect on therapeutic relationships (court, 
annual progress and tribunal reports), scarcity of community placements that can 
manage both mental illness and criminality or risk of recidivism, imposition of ther-
apies to progress, long-term segregation/seclusion, and high-dose medications to 
manage behaviours.

2.2.1  Deprivation of Liberty

The use of the Mental Health Act 1983 to detain patients considered to be mentally 
ill continues to rise. In the UK during 2015/2016, the total number of detentions 
under the Act was increased by 9% to 63,622 compared to 58,399 detentions in 
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2014/2015. This compares with an increase of 10% between 2013/2014 and 
2014/2015 and is the highest number since 2005/2006 (43,361 detentions) (Annual 
Statistics 2016). The use of section 136 of the Mental Health Act 1983 (under which 
people can be brought to the hospital as a ‘place of safety’ where they are assessed 
for the presence of a mental illness/disorder) has also increased by 18% to 22,965.

Deprivation of liberty or liberty restrictions for patients detained in psychi-
atric hospitals are a common concern for psychiatric systems worldwide. 
Kuosmanen et al. in their 2001 study investigated whether patients had experi-
enced deprivation of their liberty during psychiatric hospitalisation and sought 
their views about it. Their participants reported that the main restrictions of 
their liberty whilst in a psychiatric hospital included restrictions regarding 
leaving the ward, restrictions on communications, confiscation of property and 
the use of various coercive measures. The patients’ experiences of being 
deprived of their liberty were unanimously negative, although some saw the 
rationale for using these interventions, considering them as part of hospital 
care (Kuosmanen et al. 2007).

Deprivation of patients’ liberty may arguably be justifiable in occasions where 
priority is maintaining their safety (and the safety of others, including patients and 
staff) and preventing further deterioration of their mental state. A variety of methods 
are used in psychiatric hospitals to maintain safety including restrictions of patients’ 
freedom to discharge self and leave the hospital, detention under the Mental Health 
Act, and restrictions of leaving the ward temporarily as a voluntary patient could do. 
Other methods, such as the use of seclusion or the use of restraint and forced admin-
istration of medication, are more controversial and generate a number of moral 
concerns. Deleterious effects and negative experiences of seclusion and restraint 
have been reported by patients who perceive them as punitive, coercive and trau-
matic. In spite of controversial research results and international recommendations, 
seclusion and restraint are part of everyday psychiatric hospital care, although 
empirical evidence of the effectiveness of these methods is still lacking. Several 
alternative approaches could be used to minimise the use of seclusion, restraint and 
forced use of psychotropic medication including timely de-escalation, empowering 
the patient to participate in decisions involving their care and the use of advance 
directives.

Mental health legislation is put in place to ensure not only that a patient is treated 
in the least restrictive environment with the least restrictive approach but also an 
acceptable quality of interventions involving deprivation of patients’ liberty in psy-
chiatric hospital care. Despite such legislation being advanced in some countries 
such as the UK, there is great variability of both legislation quality and content (e.g. 
the process of involuntary admission and treatment, and relevant safeguards), 
between European Union member states and worldwide. In some countries, relevant 
laws and regulations are outdated, and on occasion they serve to deprive patients of 
their rights rather than protect them.

Ethical considerations involving deprivation of liberty are more pertinent in 
some forensic psychiatric settings such as medium- and high-security forensic psy-
chiatric hospitals where all patients are detained under the Mental Health Act.
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2.2.2  Confidentiality

Trust is an essential part of the doctor-patient relationship, and confidentiality is 
central to this. Patients may avoid seeking medical help or may underreport symp-
toms, if they think their personal information will be disclosed by doctors without 
their consent or without the chance to have some control over the timing or amount 
of information shared.

The issue of confidentiality regarding patient information and disclosures has 
always been one of the most thought-provoking issues within the medical practice 
universally and even more so when it involves an area of clinical practice where 
medicine and law interfere, such as is forensic psychiatry. As discussed earlier in the 
chapter, confidentiality is an important ethical and legal duty but it is not absolute 
(GMC 2017).

Due to its great importance in patient care, the General Medical Council in the 
UK provides an exclusive guidance on what confidentiality involves and the duty of 
doctors to preserve it (by managing and protecting patient information) and also 
outlines the framework for considering when it is appropriate to disclose patients’ 
personal information (GMC 2017). This guidance covers rules regarding:

 (a) Disclosure to support the direct care of an individual patient
 (b) Disclosures for the protection of patients and others
 (c) Disclosures for all other purposes

As a general rule, the GMC guidance highlights that good practice in handling 
patient information means seeking the patient’s consent prior to disclosing his or 
her specific personal information. It is however occasionally the case in psychiatry, 
and particularly in forensic psychiatry, that the psychiatrist might need to disclose 
information about the patient without the patient’s consent:

 1. Disclosures approved under a legal process
The forensic psychiatrist can disclose personal information without consent if 

the disclosure is permitted or has been approved under section 251 of the National 
Health Service Act of 2006 which applies in England and Wales or the Health 
and Social Care Act of 2016 (Control of Data Processing) in Northern Ireland. 
These pieces of legislation allow the common law duty of confidentiality to be 
set aside for defined purposes where it is not possible to use anonymised infor-
mation and where seeking consent is not practicable. There is no comparable 
legal framework in Scotland.

 2. Disclosures in the public interest
Confidential medical care is recognised as an important right for every person 

and is believed to serve not only the specific person’s best interest but also the 
public interest. This is based on the fact that if people are encouraged to seek 
advice and treatment for their medical symptoms and conditions, they are bene-
fited, but also society is benefited directly or indirectly. On occasion though, 
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there can be a public interest in disclosing patient information, and the medical 
practice allows it if the benefits to an individual or society outweigh both the 
public and the patient’s interest in keeping the information confidential. For 
example, disclosure may be justified to protect individuals or society from risks 
of serious harm, such as from serious communicable diseases or serious crime.

 3. Disclosures about patients who lack capacity to consent
Forensic psychiatrists, as all clinicians within their own practice, must work 

on the presumption that every adult patient has the capacity to make decisions 
about the disclosure of their personal information. They must not assume a 
patient lacks capacity to make a decision solely because of their age, disability, 
appearance, behaviour, medical condition (including mental illness), beliefs and 
apparent inability to communicate or because they make a decision they disagree 
with. They must assess a patient’s capacity to make a particular decision at the 
time it needs to be made, recognising that fluctuations in a patient’s condition 
may affect their ability to understand, retain, weigh up information or communi-
cate their decision. They should also allow time if possible for the patient’s 
capacity to restore (if their condition allows it) before disclosing information. In 
case of lack of capacity to consent to disclosure of personal information, the 
psychiatrist has the obligation to disclose only proportionate and relevant 
information.

In forensic psychiatry, it is quite often the case that patient’s personal informa-
tion (including medical, psychiatric and social history, other conditions and 
behaviours as well as progress) are disclosed in an obligatory fashion to courts, 
tribunals and regulatory bodies (BMA 2017). The courts, including the coroner’s 
courts, magistrates and crown courts, Mental Health Tribunals, and bodies 
appointed to hold inquiries such as the General Medical Council, have legal pow-
ers to require disclosure, without the patient’s consent, of information that may be 
relevant to matters within their jurisdiction. Applications for court orders must be 
served on patients who, if they object to the disclosure of the information, must be 
given an opportunity to make representations to the court. In cases that these 
applications are served on the healthcare organisations where the patient resides, 
when they should be served on patients, it is the obligation of the healthcare pro-
vider to inform the patient of the application, so they can make their representa-
tions to court as necessary. Where a court order is served to the treating forensic 
psychiatrist (and involved health professionals in general) to provide evidence 
about a particular patient, then they are justified in disclosing information when 
they believe that this is a reasonable request, and they should disclose only as 
much information as is requested or they believe is required. Failure to comply 
with a court order to release records may be an offence, but health professionals 
should object to the judge or presiding officer if they believe that the records con-
tain information that should not be disclosed, for example, because it relates to 
third parties unconnected with the proceedings. In any case, patients should be 
informed of disclosures ordered by a court.
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These circumstances extend to report writing, when a psychiatrist or forensic 
psychiatrist is called as an expert witness (McClure 1999). Report writing comes 
however with additional ethical concerns.

Peter Gaughwin, in his article, makes a strong case that, notwithstanding the nature 
of the adversarial system, the obligations to the legal system (of medical practitioners 
providing medicolegal reports) are those to the court, not necessarily to the referring 
lawyer. He also highlights that treating psychiatrists, in particular, are subjected to 
considerable pressure, mostly arising from the patient’s transference, to please the 
patient and provide that which is sought (i.e. a favourable report) (Gaughwin 1998).

Similarly, Paul Appelbaum (1997a, b) reflects on arising ethical issues such as 
how ought a treating psychiatrist respond when a patient or the patient’s lawyer 
requests that the psychiatrist prepares a report on the patient’s unsuitability for 
custody of a child or agree to testify on the degree of emotional harm the patient 
suffered in an automobile accident? Optimally, patients should be told why such 
behaviour threatens to undermine ongoing treatment. Applebaum suggests that an 
offer should be made to help identify another clinician to perform the forensic eval-
uation and argues how this response can have a powerful, positive effect on the 
psychiatrist-patient relationship (Appelbaum 1997a, b). From this, it would seem 
reasonable indeed that the only ethically available course of action for a treating 
psychiatrist is to decline any involvement in his or her patients’ legal problems, 
whether civil or criminal.

It is however the case in some jurisdictions that clinicians (most often psychia-
trist) do not have an option and are expected to acquire a dual role. Such is the case 
in some US states, particularly in smaller systems where there may be a limited 
number of providers, where psychiatrists working in correctional services may find 
themselves simultaneously assuming a treatment role and the role of a forensic 
evaluator (Cervantes and Hanson 2013). These two roles can at times be in conflict, 
as psychiatrists who assume the care of an inmate for purposes of treatment, are 
expected to act in the inmate’s best interests, whereas forensic evaluators serve the 
interests of the judicial system. Such expectation of a dual role occurs despite a 
well-established and widely accepted principle that acting in dual roles (as a foren-
sic evaluator and a treatment provider) for the same individual is not advisable and 
can lead to ethical conflicts (Strasburger et al. 1997; Reid 2002; Appelbaum 1997a, 
b; Sen et al. 2007; Konrad 2010).

Although there may be some advantages to having an evaluator assume both 
roles for the same individual from an efficiency standpoint, there are significant 
problems, including difficulty remaining objective and potential damage to the 
treatment relationship.

Nevertheless, whilst forensic psychiatrists may have the option in some jurisdic-
tions to refuse writing medicolegal reports and present as expert witnesses for a civil 
or criminal law case that their patients are involved with, they have no choice in 
writing reports for Mental Health Tribunals, Annual Reports for the Ministry of 
Justice and other official reviews. Inevitably, this can cause strain in their therapeu-
tic relationship with the patient and highlights the specific demands in the role of a 
forensic psychiatrist.
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2.2.3  Ethical Dilemmas Arising from the Unique Relationship 
Between Patient and Clinicians in Forensic Psychiatry 
Settings

Naturally, the question arises of how we can balance good patient care, good thera-
peutic relationships and at the same time treatment imposing and freedom restric-
tions in secure settings.

Patient-focused research has indicated that most experiences of patients can be 
traced back to one core experience that makes the difference: Am I being listened 
to? (van den Hooff and Goossensen 2014). If patients experience being genuinely 
listened to, they feel more respected as human beings and less emotionally aban-
doned. The challenge for professionals is to explicitly pay attention and listen 
empathically to patients’ struggles, whilst at the same time make the decision to 
treat the patient in a psychiatric hospital not voluntarily but detained using the 
Mental Health Act.

Fisher (1995), in his research focusing on the experience of nursing staff work-
ing in secure settings, concluded that balancing support for patient autonomy with 
the need to maintain unit control, was experienced by nurses as a tension between 
their desire to give patients latitude to manage their own behaviours, and their 
simultaneous responsibility for maintaining unit safety. As one nurse described it, 
this balancing is the very essence of psychiatric nursing practice: ...my whole job is 
to balance how much control to allow the patient and how much control to assume. 
In the example that follows, a subject anguishes over the decision to give a patient 
the opportunity to manage his own behaviour: I thought we were beginning to 
develop a good trusting relationship, but this particular day I got a funny feeling 
from what he was saying. He managed to contain his anger, but then walked into the 
dining room and hit another patient. He drew blood. I felt like I should have been 
able to see that coming. I wanted to give him a chance because he had handled 
himself before. Another nurse stated, I’m always asking myself, ‘Did I act puni-
tively?’ ‘Did his [the patient’s] actions warrant my reaction?’ or ‘Did I act too 
quickly?’ These data characterise the actual mental struggle of the forensic psychi-
atric nurses as they attempt to find balance in their practice. Learning to balance 
support for patient autonomy with the need to maintain unit control evolves with 
experience in practice (Fisher 1995).

Such burning questions and concerns are as much relevant to nursing staff as to 
all mental health practitioners involved in the treatment provision within secure 
hospital environments, and forensic psychiatrists are not an exception.

Focusing on forensic psychiatrists, their practice has to be led by the universal 
psychiatric ethical rules: a psychiatrist must be able to demonstrate responsible 
patient care and ethical behaviour, with an emphasis on integrity, honesty, compas-
sion, confidentiality, informed assent or consent, professional conduct and conflict 
of interest (American Board of Psychiatry and Neurology 2012). These rules not 
only ensure good patient care but also are an important step of building honest 
therapeutic relationships with their patients. At the same time, however, the legal 
system is counting on psychiatrists to answer questions such as the individual 
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patient’s competency to stand trial, their intent to commit a crime, and the recom-
mendations for treatment, management and supervision (Simon 2003). Whilst 
forensic psychiatrists often get the balance of safeguarding their therapeutic rela-
tionship with their patients and satisfying the legal system right, the effort behind 
keeping that balance is at times overwhelming.

In some countries, the legal system can become so entwined with the forensic 
psychiatry system that not only the therapeutic relationship of doctor-patient suffers 
but also questions are asked of forensic psychiatrists that are beyond their compe-
tencies. It is evident that, increasingly, voices within the global forensic psychiatric 
community are reiterating that the role of forensic psychiatry is to provide knowl-
edge into the criminal psychopathology, within its limitation, but not to provide 
opinion regarding moral concepts such as evil.

The causes, development and management of criminal behaviours are legitimate 
areas for forensic study. When such criminal behaviours are associated with mental 
health problems, then forensic psychiatry has a role to play in the assessment, diagno-
sis and treatment of mental disorders so that indirectly criminal behaviours are reduced 
or diminished. The Gordian knot of evil however cannot be untied by forensic psy-
chiatry. It is unreasonable to expect forensic psychiatrists to provide credible testi-
mony about evil. Forensic mental health professionals have an important, but limited, 
consulting role when advising the courts about psychological matters including men-
tal health. It is the law’s final moral judgment of guilt upon individuals whom society 
brands as evildoers. This is more fundamental in some US states when evaluating the 
role of the psychiatrist in capital proceedings, and punishment and interrogation of 
detainees. It seems antithetical to the medical role the participation in criminal pro-
ceedings where psychiatrists are expected to assess fitness to be executed. Subsequently, 
a number of ethical and professional dilemmas arise: what should happen if incompe-
tence is found, who would work to restore competence, does it need to be restored, 
and when a psychiatrist gives evidence to assist a judge to determine competence, is it 
deemed different from participation in capital punishment?

2.2.4  Forensic Research

When it comes to conducting research involving mentally disordered offenders, the 
ethical issues are as complex as those in everyday practise in forensic psychiatry. 
The forensic psychiatry population is indeed a very vulnerable patient population.

As very eloquently described in a recent article published in Bioethics: The most 
serious threat to the ethical defensibility of forensic psychiatric research on selec-
tively detained MDOs, is not the actual research situation and direct interaction 
between researchers and subjects. Instead, it resides in that step of the research 
process when the results are communicated to the wider society. Much of current 
practice in connection with forensic psychiatric risk assessment and media and 
policy consultancy is highly questionable for the simple reason that it serves to 
uphold and strengthen a prejudicial picture of MDOs, and people with mental 
health problems in general, that harms these people and supports unjust legal 
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practices. In effect, we have argued that strong statements from scientific and pro-
fessional organizations in support of a scientifically well-founded revision of foren-
sic psychiatric risk assessment and consultancy practices are urgently called for 
(Munthe et al. 2010).

It is thus evident that ethical issues such as informed consent in the forensic psy-
chiatric context, and questions such as when and how to communicate results 
derived from forensic research, can be daunting and difficult to answer.

2.2.5  Conclusions

Although the subject and the complexity of specialty requirements in the forensic 
psychiatric context (mental health diagnosis and management, law in mental health, 
boundaries, medications, psychological therapies, risk assessment and manage-
ment, importance of the use of clinical judgement and evidence-based tools, skills 
in working in high pressure, different environments, long periods spent looking 
after patients [tolerance from both sides]) is seemingly endless, and the ethical 
issues that arise generate more questions than actually provide answers, it is vital to 
the forensic psychiatric community to actively voice these questions. It is important 
for forensic psychiatrists to keep revisiting these questions and challenge medical 
practice to maintain high ethical standards as they balance a very sensitive and 
demanding field, that between psychiatry and the law.

References

Adshead G (2014) Three faces of justice: competing ethical paradigms in forensic psychiatry. 
Legal Criminol Psych 19:1–12

Annual Statistics (2016) Inpatients formally detained in hospitals under the Mental Health Act 
1983, and patients subject to supervised community treatment uses of the Mental Health 
Act: Annual Statistics, 2015/16. https://digital.nhs.uk/data-and-information/publications/
statistical/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-
patients-subject-to-supervised-community-treatment/inpatients-formally-detained-in-hospi-
tals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treat-
ment-2015-16-annual-figures

American Board of Psychiatry and Neurology (2012) Forensic psychiatry core competencies 
outline. http://www.abpn.com/downloads/core_comp_outlines/2011_core_FP_MREE.pdf. 
Accessed 5 May 2012

Appelbaum PA (1997a) A theory of ethics in forensic psychiatry. J Am Acad Psychiatry Law 
25:527–531

Appelbaum PS (1997b) Ethics in evolution: the incompatibility of clinical and forensic functions 
[editorial]. Am J Psychiatry 154:445–446

Beauchamp TL, Childress JF (2001) Principles of biomedical ethics, 5th edn. Oxford University 
Press, Oxford

Bluglass R (1978) Review of the mental health act, 1959: a summary of the white paper. Psychiatric 
Bulletin. pp 193–196

BMA (2017) Confidentiality and disclosure of health information tool kit BMA. https://www.bma.
org.uk/-/media/files/pdfs/.../ethics/confidentialitytoolkit_full.pdf

2 Forensic Psychiatry and the Mentally Disordered Offender: Ethical Issues…

https://digital.nhs.uk/data-and-information/publications/statistical/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treatment/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treatment-2015-16-annual-figures
https://digital.nhs.uk/data-and-information/publications/statistical/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treatment/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treatment-2015-16-annual-figures
https://digital.nhs.uk/data-and-information/publications/statistical/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treatment/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treatment-2015-16-annual-figures
https://digital.nhs.uk/data-and-information/publications/statistical/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treatment/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treatment-2015-16-annual-figures
https://digital.nhs.uk/data-and-information/publications/statistical/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treatment/inpatients-formally-detained-in-hospitals-under-the-mental-health-act-1983-and-patients-subject-to-supervised-community-treatment-2015-16-annual-figures
http://www.abpn.com/downloads/core_comp_outlines/2011_core_FP_MREE.pdf
https://www.bma.org.uk/-/media/files/pdfs/.../ethics/confidentialitytoolkit_full.pdf
https://www.bma.org.uk/-/media/files/pdfs/.../ethics/confidentialitytoolkit_full.pdf


42

Branton T, Bookes G (2010) Definitions and criteria: the 2007 amendments to the mental health 
act 1983. Adv Psychiatr Treat 16:161–167

British Medical Association (2016) Confidentiality and disclosure of health information tool 
kit. https://www.bma.org.uk/advice/employment/ethics/confidentiality-and-health-records/
confidentiality-and-health-records-tool-kit

Campbell D (2017) X’s case is only latest in shocking saga of children’s mental health 
care. The Guardian 03/08/17 https://www.theguardian.com/society/2017/aug/03/
xs-case-is-only-latest-in-shocking-saga-of-childrens-mental-health-care

Cervantes AN, Hanson A (2013) Dual agency and ethics conflicts in correctional practice: sources 
and solutions. J Am Acad Psychiatry Law 41:72–78

Felthous A (2006) Warning a potential victim of a person’s dangerousness: Clinician’s duty or 
victim’s right? J Am Acad Psychiatry Law 34:338–348

Fisher A (1995) The ethical problems encountered in psychiatric nursing practice with dangerous 
mentally persons. Sch Inq Nurs Pract 9(2):193–208

Gaughwin PC (1998) Ethics, duty of care and forensic psychiatric assessment: a legal perspective. 
Aust N Z J Psychiatry 32:722–727

General Medical Council (2017) Confidentiality: Good practice in handling patient information. 
https://www.gmc-uk.org/-/media/documents/Confidentiality_good_practice_in_handling_
patient_information___English_0417.pdf_70080105.pdf

Gooding P (2014) Change and continuity in mental health law: the long road to the United Nations 
convention on the rights of persons with disabilities and its implications for mental health and 
the law today. Eur J Curr Leg Issues 20(3):Web JCLI

Hilton C (2007) Changes between the 1959 and 1983 mental health acts (England and Wales), 
with particular reference to consent to treatment for electroconvulsive therapy. Hist Psychiatry 
18(2):217–229

Konrad N (2010) Ethical issues in forensic psychiatry in correctional and other penal institutions. 
Curr Opin Psychiatry 23:467–471

Kuosmanen L, Hatonen H, Malkavaara H, Kylma J, Valimaki M (2007) Deprivation of liberty in 
psychiatric hospital care: the patient's perspective. Nurs Ethics 14(5)

Lawton-Smith S (2008) Briefing mental health act, The King’s fund. https://www.kingsfund.org.
uk/publications/briefing-mental-health-act-2007

Mason JK, McCall Smith RA and Laurie GT (2003) Law and medical ethics. 6th edn. 2003 Lexis 
Nexis Butterworths. 616

Mental Health Bulletin 2015–2016 (30 November 2016) Annual report
McClure A (1999) Psychiatric ethics and forensic assessments. Aust N Z J Psychiatry 33(5). 

https://doi.org/10.1080/0004867990476
Munthe C, Radovic S, Anckarsater H (2010) Ethical issues in forensic psychiatry research on 

mentally disordered offenders. Bioethics 24(1):35–44. https://doi.org/10.1111/j.1467-
8519.2009.01773.x. ISSN 0269-9702 (print); 1467-8519 (online)

Oxford Dictionary (2017). https://en.oxforddictionaries.com/definition/ethics
Reid WH (2002) Forensic work and non-forensic clinicians, part I. J Psychiatr Pract 8:119–122
R (on the application of H) v. Mental health review tribunal north and east London region (2001) 

EWCA Civ 415
Sen P, Gordon H, Adshead G et al (2007) Ethical dilemmas in forensic psychiatry: two illustrative 

cases. J Med Ethics 33:337–341
Simon RI (2003) Should forensic psychiatrists testify about evil? J Am Acad Psychiatry Law 

31:413–416
Strasburger LH, Gutheil TG, Brodsky A (1997) On wearing two hats: role conflict in serving as 

both psychotherapist and expert witness. Am J Psychiatry 154:448–456
The Percy Commission (1957) The report of the Royal Commission on the law relating to mental 

illness and mental deficiency (the Percy Commission). https://navigator.health.org.uk/content/
report-royal-commission-law-relating-mental-illness-and-mental-deficiency-percy-commis-
sion

O. Chao et al.

https://www.bma.org.uk/advice/employment/ethics/confidentiality-and-health-records/confidentiality-and-health-records-tool-kit
https://www.bma.org.uk/advice/employment/ethics/confidentiality-and-health-records/confidentiality-and-health-records-tool-kit
https://www.theguardian.com/society/2017/aug/03/xs-case-is-only-latest-in-shocking-saga-of-childrens-mental-health-care
https://www.theguardian.com/society/2017/aug/03/xs-case-is-only-latest-in-shocking-saga-of-childrens-mental-health-care
https://www.gmc-uk.org/-/media/documents/Confidentiality_good_practice_in_handling_patient_information___English_0417.pdf_70080105.pdf
https://www.gmc-uk.org/-/media/documents/Confidentiality_good_practice_in_handling_patient_information___English_0417.pdf_70080105.pdf
https://www.kingsfund.org.uk/publications/briefing-mental-health-act-2007
https://www.kingsfund.org.uk/publications/briefing-mental-health-act-2007
https://doi.org/10.1080/0004867990476
https://doi.org/10.1111/j.1467-8519.2009.01773.x
https://doi.org/10.1111/j.1467-8519.2009.01773.x
https://en.oxforddictionaries.com/definition/ethics
https://navigator.health.org.uk/content/report-royal-commission-law-relating-mental-illness-and-mental-deficiency-percy-commission
https://navigator.health.org.uk/content/report-royal-commission-law-relating-mental-illness-and-mental-deficiency-percy-commission
https://navigator.health.org.uk/content/report-royal-commission-law-relating-mental-illness-and-mental-deficiency-percy-commission


43

Turner T, Salter M, Deahl M (1999) Mental health act reform: should psychiatrists go on being 
responsible? Psychiatr Bull 23:578–581

Van den Hooff S, Goossensen A (2014) How to increase quality of care during coercive admission? 
A review of literature. Scand J Caring Sci 28(3):425–434. https://doi.org/10.1111/scs.12070. 
Epub 2013 Aug 13

Winterwerp v Netherlands (1979) 2 EHRR 387
W v Egdell (1990) Ch 359, [1989] 1 All ER 1089

2 Forensic Psychiatry and the Mentally Disordered Offender: Ethical Issues…

https://doi.org/10.1111/scs.12070


Part II

Ethical Issues in the Treatment  
and Management of Sex Offenders



47© Springer Nature Switzerland AG 2020
A. Igoumenou (ed.), Ethical Issues in Clinical Forensic Psychiatry, 
https://doi.org/10.1007/978-3-030-37301-6_3

A. Igoumenou (*) 
Division of Psychiatry, University College London, London, UK 

Honorary Consultant Psychiatrist Barnet Enfield and Haringey Mental Health NHS Trust, 
London, UK
e-mail: a.igoumenou@ucl.ac.uk

3Introduction

Artemis Igoumenou

Sexual offending is a general public area of concern that creates strong emotions 
among people who as a result strongly support strict legislation for sexual offenders, 
including long sentences, sexual offender registration and community notification. 
Any sexual crime (some more than others) has harmful effects for the victim, their 
family and also their communities. Despite plethora of research evidence on sexual 
offending (albeit not a uniform approach on typologies of sex offenders and motiva-
tions behind sexual offending), the public (as with other types of crimes) bases its 
attitudes on misconceptions (Clark and Duwe 2015; Blasko 2016). Public outcry, 
especially in cases involving sexual offences with child victims, has put pressure on 
legislators to act. In cases of sexual offenders who presented with mental health 
problems (including sexual deviancy and problematic sexual behaviours, learning 
difficulties, mental illness and personality disorders), pressure was also placed on 
clinicians to advance psychotherapy and medication interventions (Yaki 1985).

Despite the fact that recidivism rates for sexual offences (average recidivism rate 
across studies is 13.7%) are much lower than the rates for other offences, they create 
fear among the public and increased demand for effective management among poli-
cymakers and law makers (Fox 2015; Schmucker and Losel 2015), mainly based on 
the misconception that sexual offenders will most definitely commit another sexual 
offence in the future. Hence, different countries and jurisdictions have designed 
legislature to reduce risk of recidivism. Some countries like the USA and New 
Zealand have imposed indeterminate sentences for sexual offenders, so that super-
vision is imposed even after parole and conditional release. In Europe and the US 
community restrictions have been used despite their not proven effectiveness on 
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crime reduction. Such restrictions include sex offender registries, residency restric-
tions, electronic monitoring, polygraphy and community notification. Some of them 
may be helpful both for the offenders and the society; others however may have 
unintended consequences (harassment, threats, psychological, financial, housing 
and employment consequences) and even increase the risk of sexual recidivism, 
such as by resulting social isolation of some offenders (and their families) (Lobanov- 
Rostovsky 2014).

Sex offender programmes in prisons, hospitals and the community mainly target 
factors within the offender and his/her lifestyle and focus on risk. When planning 
reintegration in the community, factors such as housing, finances, employment, 
supervision and risk reduction are the focus, with the social needs of the offender 
usually being neglected (both as a quality of life factor and also as a potential risk 
factor). In the last few years, though, reintegration programmes started moving from 
the risk-need-responsivity principles to the good lives model, focusing more on the 
offender as an individual and targeting also factors such as social isolation, by 
involving ordinary citizens (Blasko 2016). This way, not only social isolation is 
targeted, but also stigma is reduced, and the offender is assisted to model prosocial 
behaviours and adopt a prosocial lifestyle, in an inclusive way so that (s)he may 
become a productive member of the society.

Research on public, clinicians and criminal justice officials’ attitudes regarding 
sexual offender programmes and the management of sexual offenders in general has 
been controversial. Recent studies have shown that the public largely supports sex 
offender restrictions regardless of their effectiveness in reducing recidivism 
(Anderson et al. 2013). They also described fear and changes in their behaviours 
(self-protective, altruistic-protective) following awareness of sexual offenders in 
their communities (Call 2015). On the other hand, criminal justice officials’ views 
varied according to their profession, the years of experience, their cultural back-
ground and education level; however, they also agreed with the enforcement of 
existing laws despite being doubtful of their effectiveness (Mustaine et al. 2015). 
Clinicians have also shown mixed support for sex offender management policies, by 
being less likely to support sexual offender management policies and more likely to 
believe in collateral consequences (and find these consequences unacceptable) than 
non-clinicians (Call 2015). Offenders themselves had mixed attitudes regarding 
registration and community notification laws; they supported the view that some 
offenders should be subjected to these laws. However, when considering them-
selves, their attitudes were more negative (that policies were unfair and ineffective 
in reducing recidivism) (Call 2015). Similarly, families of registered sexual offend-
ers reported that they often suffer from the registration and community notification 
of their relatives (Mustaine et al. 2015).

Research has been conclusive that treating offenders that committed sexual 
offences is beneficial as they are less likely to reoffend compared to their non- 
treated counterparts (Blasko 2016; Schmucker and Lösel 2015). As we will expand 
in the following chapters, such treatment involves psychosocial approaches, medi-
cations and also community restrictions and monitoring (polygraph, electronic 
monitoring) that all carry overarching but also their individual ethical concerns.
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4The Use of Medication for the Treatment 
of Sex Offenders: Ethical Issues 
and Controversies

Artemis Igoumenou

This chapter will cover the topic of using medications for the treatment of sex 
offenders (the term “chemical castration”, despite its negative connotation, is still 
used in scientific literature). After a brief historic background, it will focus on the 
use of medications (mainly antilibidinal medications but also antidepressants, anx-
iolytics and neuroleptic medications) to modify sexual drive. Such medications are 
currently used either voluntarily or coercively depending on the prevailing legal 
framework.

Sex offenders quite often are offered medication as a means to increase their 
autonomy, as an alternative to imprisonment or as a condition for their parole or 
discharge from hospital settings, with the expectation to improve outcome. The use 
of such medication for the treatment and management of paraphilias or other sexual 
deviant behaviours is rarely in isolation and often part of a complex care plan that 
includes psychotherapeutic and psychological interventions.

In this chapter, we will address ethical concerns over the prescription and use of 
medications in sex offender populations, especially in prison, in secure hospital set-
tings and later in the community. We will focus on issues around consent, coercion, 
rationale and medical responsibility.

4.1  Background

Castration has been used throughout the centuries as a form of punishment, as well 
as for social or medical reasons. Surgical castration, the removal of the testes or 
parts of the core of the testes, preceded chemical castration, the use of medication 
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to reduce sexual desire, fantasies and sexual functioning. Surgical castration was 
used in many cultures over the centuries and for many different reasons, including 
risk reduction or even artistic performance. Many ancient cultures, for example, 
used eunuchs to guard women’s chambers or act as chamberlains. Male choir mem-
bers were castrated in the eighteenth century in order to preserve their phonetic 
abilities and not have them changed during puberty (“castrati”) (Scott and Holmberg 
2003). In some ancient cultures, the captives of war were castrated as a punishment. 
Evidence suggests that surgical castration was used in the USA in the 1800s for 
social control reasons: castration of slaves when suspected of having sex with white 
women.

Focusing on offender populations, the use of surgical and later chemical castra-
tion for the management of sexual arousal and functioning of criminals, especially 
sex offenders, is not a new phenomenon. The USA used castration of prisoners as a 
punishment from 1899; it was initiated around the time that the eugenics movement 
was flourishing.

Eugenics movement was an American initiative of the late nineteenth century 
based on the ideas of Sir Francis Galton, a British scholar who studied the upper 
classes of Britain. Sir Galton introduced the term “eugenics” in 1883 which means 
“well born” and advocated that people who held the elite position in society had 
good genetic makeup that should be bred so that future generations possess the 
desired traits and humanity advances. His ideas never materialised in Britain but 
became the seed for the eugenics movement in America. Charles Davenport, a 
prominent biologist, led the movement alongside Harry Laughlin, a former teacher 
and principal.

Disparate from Sir Galton’s plan, the eugenics movement in America was dedi-
cated to eliminate “undesirable” or “negative” traits from the human race (including 
mental disability, dwarfism, promiscuity, pauperism and criminality) (Norrgard 2008). 
To that effect, studies were funded from corporations, the elite societies and private 
citizens to identify who possessed the “undesirable” traits. In 1910, the Eugenics 
Record Office (ERO) was established in New York (funded by Charles Davenport) 
with main mission to track family histories. Their purpose was “to improve the natu-
ral, physical, mental, and temperamental qualities of the human family” (Norrgard 
2008). From these family histories, they found out that the “undesirable” traits, which 
they perceived to be genetically transmitted rather than a by- product of the society, 
were more prevalent in poor families, those of low socioeconomic status and those 
from ethnic minority or immigrant groups (Genetics Generation n.d. Introduction to 
Eugenics. http://knowgenetics.org/history-of-eugenics/).

In order to restrict these “undesirable” traits, they reinforced immigration laws 
but also started sterilisation programmes. Sterilisation programmes were operating 
in 33 states during the twentieth century, and it is believed that as many as 65,000 
Americans underwent sterilisation. In most states, such programmes were run by 
the government and did not require people’s consent. While the first to undergo the 
sterilisation procedure were the mentally ill, it quickly spread to include promiscu-
ous individuals, blind, deaf, poor, those that suffered with alcoholism, criminals and 
also ethnic minorities (mainly African American women).
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The eugenics movement started gradually losing popularity and lost scientific 
credibility and public/political support by the start of World War II. The fact that 
Hitler embraced some of the eugenics principles may have had a role to play. 
Although the last forced sterilisation under the eugenics movement was performed 
in 1981, they were stopped being used largely in the 1960s.

In Europe, surgical castration as a method of management of sex offenders was 
used first in Switzerland in 1892. It started being used more widely as a treatment 
at the beginning of the twentieth century; offenders were given the choice between 
surgical castration and imprisonment, although probably they did not have entirely 
free choice. From Denmark (the first European country with a castration law in 
1929), its use spread quickly to Germany (1933), Norway (1934), Finland (1935), 
Estonia (1937), Latvia (1938), Iceland (1938) and Sweden (1944). It was also 
used in the Netherlands and the Czech Republic (Le Marie 1956; Weinberger 
et al. 2005). The main goal was to diminish sexual urges understood to be associ-
ated with sexual offending. Denmark and Germany also lead the way with research 
on the impact of the intervention; besides, they were the two countries with the 
most use of castrations (Weinberger et al. 2005; Harrison 2007). Since then it has 
stopped in most countries, it remained to be of limited use in Germany and Czech 
Republic (Aagaard 2014).

The theory behind using surgical castration to reduce sexual recidivism is based 
on the fact that by removing the testes (or parts of the core of the testes) of the 
offender, there will be reduction (even elimination) of testosterone levels that leads 
to reduction of sex drive, deviant fantasies and therefore sexual offending 
(Weinberger et al. 2005; McMillan 2013).

It is worth mentioning that the use of surgical castration did not only concern 
high-risk sex offenders, but it was also applied to mentally ill or individuals with 
learning disability or even homosexuals.

In 1944, a substance called diethylstilbestrol (progesterone compound) was used 
to control sexual behaviour in men. This was the first documented use of medication 
for that reason. Fifteen years later, Germany started using anti-androgens for males 
with paraphilias, and at the same time an American researcher (John Money) used 
medroxyprogesterone acetate (MPA) for the treatment of paraphiliac behaviour 
(Scott and Holmberg 2003).

In 1996, California enacted legislation requiring that offenders convicted of 
repeat sexual crimes against children have either surgical or “chemical castration” 
(California Penal Code, Section 645). This legislation did not initially require 
physician to examine the offender and make recommendations. It therefore 
imposed a medical treatment without medical consultation and for that matter 
without evidence that it may work on offenders that did not choose to have it 
(Berlin 1997). Notwithstanding the violations of offenders’ constitutional and 
human rights, it violated the physician ethics as it allowed nonphysicians to pre-
scribe medications (Miller 1998). As expected, this piece of legislation received 
criticism from the medical community who recommended careful planning, using 
existing evidence to address the problem, and counselling with professionals if a 
medical treatment was to be used. They also advocated that such treatment should 

4 The Use of Medication for the Treatment of Sex Offenders: Ethical Issues…



54

not be imposed but rather be made available to offenders that needed it or would 
like to have it (Berlin 1997).

California however was not the only state enacting legislation imposing medica-
tion on male sex offenders. Eight legislatures passed similar laws (Montana, Oregon, 
Georgia and Wisconsin permit the use of “chemical castration” only; Florida, 
Louisiana, California and Iowa allow either “chemical castration” or voluntary sur-
gical castration; and Texas allows for voluntary surgical castration), and at least 23 
others have considered them within the first year. Of the nine states that made provi-
sions for surgical or “chemical castration” of offenders, only Texas limited it to 
voluntary intervention under all circumstances and made provisions for the consent 
process (Scott and Holmberg 2003; Lai 2014).

A decade after California enacted its legislation, Poland imposed treatment with 
anti-androgenic medications for some sex offenders, particularly those with chil-
dren victims. At the same time, high-profile cases in France brought up discussions 
about compulsory treatment for sex offenders. Czech Republic has established 
chemical and surgical castration of sex offenders in psychiatric hospitals under the 
realm of “protective treatment”. At the same time, the Department of Health sup-
ported in England an initiative to make available to sex offenders medications to 
manage sexual preoccupation, deviancy and sexual arousal on a voluntary basis 
(Grubin and Beech 2010). The difference with the US legislation was that it relied 
heavily on medical diagnosis and medical testimony that advised on evidence of 
whether “medication” can benefit the offender (Daley 2008).

Contrary to Europe and North America, Asia for the first time introduced “chem-
ical castration” in 2010. Korea was the first country to develop legislation for the 
use of drugs to reduce sexual recidivism in offenders whose victims were children 
(initially under 16  years old and since 2013 expanded to include victims aged 
19  years or younger). In Korea, medications are imposed and consent from the 
offender is not required (Lee and Cho 2013).

Similarly, in Australia (Western Australia, New South Wales, Victoria and 
Queensland), existing legislation covers the provision of “chemical castration” for 
specific categories of sex offenders (e.g. sex offenders with child victims). The 
consent of the offenders is not explicitly sought; however, scholars from the conti-
nent argue that without consent it is impossible to administer such medications 
(Lai 2014).

Today, American states including Georgia, Wisconsin and Montana, alongside 
European countries including Denmark, Sweden, Spain, Italy, Germany, England, 
Hungary and Czech Republic, offer androgen deprivation therapy as a “formally 
optional” intervention (Lai 2014). Lai (2014) and Douglas et al. (2013) used the 
term to describe the occasions that medications are offered to sex offenders “where 
no link is made between refusal to consent to androgen deprivation therapy and 
remaining incarcerated for the remainder of their sentence”.

Other countries however impose androgen deprivation therapy as a condition for 
release, so that some offenders cannot be released without taking it and they will be 
imprisoned again if they stopped the treatment after release. Such countries include 
the American states of Florida, Iowa, Oregon, California and Louisiana and 
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countries such as Belgium, Poland, South Korea and Australia (Western Australia, 
New South Wales, Victoria and Queensland) (Lai 2014).

In Europe, therapeutic interventions traditionally have been more prevalent than 
in Great Britain or North America. McAlinden (2012) attributes this to the fact that 
European countries follow a more medical approach to managing sex offenders 
with less weight placed on the social, legal and moral dimensions of the problem 
(McAlinden 2012). However, in the last few decades, practice in both Europe and 
the USA has turned again to more punitive approach, phenomenon that McAlinden 
(2012) attributes to an increase of the “sex offender problem” but also to the incon-
clusiveness of treatment effectiveness.

The British Offender Personality Disorder Pathway recommended in their recent 
guidance that prescription of medication to manage sexual arousal (MMSA) should 
be “completely voluntary” (Skett et al. 2016). Practice seems to be moving there-
fore from mandatory “chemical castration” that was used both as treatment and as 
punishment to “MMSA” as a completely voluntary treatment. The issue of consent 
in this case though arises, as will be discussed below.

4.1.1  Effectiveness of Existing Treatments

Research on recidivism rates or quality of life and sexual functioning of surgically 
castrated men is sparse. Heim, nearly 40 years ago, studied the sexual behaviour of 
39 released sex offenders who volunteered to have surgical castration while impris-
oned in West Germany. The participants reported significantly reduced frequency of 
sexual thoughts and acts (masturbation, coitus) as well as impaired sexual arousal 
and desire. One third of the participants reported being able to have sexual inter-
course. He also found that sexual behaviour was affected only in males that were 
castrated between the age of 46 and 59. Helm concluded that his findings “do not 
justify recommending surgical castration as a reliable treatment for incarcerated sex 
offenders” (Heim 1981).

In the last few decades, the clinical and research interest in effective ways of 
managing sexual arousal in sex offenders has increased. Pharmacological methods 
have been in the focus as they are seen as a more immediate and more effective solu-
tion than psychotherapeutic and sociological interventions (Furby et al. 1989; Hall 
1995; Hanson and Bussiere 1998; Hill et al. 2003; Lösel and Schmucker 2005) and 
less ethically controversial compared to surgical castration. To add to the equation, 
victims of sexual crime and the society in general ask for more effective methods of 
reducing sexual recidivism, considering the effects each one of these crimes has on 
individual, community and societal level.

From the non-pharmacological interventions, only cognitive behavioural tech-
niques and relapse prevention have been tested in adult sex offender populations, 
albeit with conflicting findings among studies (Grossman et al. 1999; Quinsey et al. 
1993; Gallagher et al. 1999; Lösel and Schmucker 2005; Mann et al. 2010). Such 
interventions (contrary to medications and surgical castration that aim to diminish 
sexual drive) focus on modifying the offender’s behaviours. They include aversion 
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therapy and covert sensitisation, imaginal desensitisation, masturbatory recondi-
tioning, cognitive restructuring, social skills training, victim awareness or empathy, 
sex education, lifestyle management and relapse prevention (Grossman et al. 1999). 
Cognitive behavioural techniques showed promising results in recidivism reduction 
(Hanson et al. 2002; Lösel and Schmucker 2005), although they seem to be more 
effective in medium- to low- and medium- to high-risk groups (risk stratified accord-
ing to Static-99) and not significantly effective in low- and high-risk groups 
(Friendship et al. 2003). In the last decade, a new treatment for antisocial children 
and adolescents showed promising results in reducing problematic sexual behav-
iours and sexual recidivism (Letourneau et  al. 2009; Walker et  al. 2004). 
Multisystemic therapy (MST) places emphasis on family work to reduce deviancy 
(Fanniff and Becker 2006; Henggeler 2012). Such intervention has not been tested 
in adult sex offender populations or against CBT. Evidence regarding the effective-
ness of psychodynamic and psychoanalytic models, as well as family-based thera-
pies, is lacking.

Alongside the question of whether or not psychological and pharmacological 
treatments work for sex offenders, there is also the question as to which treatment 
works best and for which type of offenders (and evidently under which circum-
stances and what duration). A recent review from Kim and colleagues looked into 
the effectiveness of treatment approaches for sex offenders (Kim et al. 2016). Their 
review is an update of a previous publication by Craig et al. (2003). Kim et al. con-
cluded that medical interventions such as surgical castration and hormonal medica-
tions were more effective than psychological treatments. This finding corresponds 
to a previous meta-analysis by Lösel and Schmucker (2005) that showed larger 
effects on recidivism reduction with biological than psychological interventions. 
Kim et al. argued, however, that despite not being as effective as hormonal treat-
ments, CBT remains the preferred treatment option due to reluctance to prescribe 
and ethical considerations that posit obstacles to high-quality research (RCTs are 
sparse due to ethical issues involving allocation to treatment or placebo arms) (Kim 
et al. 2016). They recommend primary research to focus on identifying which spe-
cific treatments (or combinations of) are more effective for specific groups of sex 
offenders.

Initial use of medications to only manage risk now moved to using medications 
to reduce subjective distress to the offender, reduce sexual preoccupation and enable 
engagement in therapy and rehabilitation. Such treatment can not only improve the 
offenders’ life and rehabilitation but also indirectly provide public safety.

Alongside medications and psychological interventions in prisons and other 
institutions (detention centres, forensic psychiatry hospitals, approved premises), 
offenders that committed sexual offences are subject to community restrictions or 
“post-prison commitment” to ensure public safety and adherence to management 
plans (Becker and Murphy 1998). As shown by recent studies, released prisoners 
often return to the same criminogenic environment they came from or are released 
to neighbourhoods with similar disadvantages. This problem is usually amplified in 
sex offenders and is understandable that it does not assist their rehabilitation and 
deterrence from further crimes (Clark and Duwe 2015). It is therefore a holistic 
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approach that is needed in order to rehabilitate sex offenders, and factors that need 
to be addressed include housing, education, employment, medications, psychoso-
cial interventions and therapy. Subsequently, there is a pressing need to improve and 
further fund prison programmes and post-release programmes (including step-down 
programmes, halfway houses) in order to amplify the effectiveness of interventions 
for sex offenders.

4.2  Neurobiology of Sexuality

Human sexual arousal, drive and behaviour have attracted the interest of clinicians 
and researchers alike, not only because it is integral part of human life and procre-
ation but also as it is closely associated with quality of life and with overall health 
and wellness. They are essential parts of our existence, and although neurobiologi-
cally programmed, they are still shaped and coloured by our experiences.

Both male and female responses to sexual stimuli happen in four stages: excite-
ment, plateau, orgasm and resolution, with desire, previous experiences and motiva-
tions playing an important role (Kingsberg et al. 2015). Although in both males and 
females sexual functioning involves neurochemical activity that implicates the brain, 
the central nervous system and the erogenous zones, the neurobiology of sexual 
functioning for males and females is better understood when discussed separately.

4.2.1  Males

Sexual functioning in males is rather complex and not fully explained. Despite the 
fact that sexual arousal and behaviour are influenced by a number of different hor-
mones and neurotransmitters (including oxytocin, glutamate, endorphins, GABA, 
noradrenaline and acetylcholine), it can be simplistically explained by the action of 
two hormones: testosterone and dihydrotestosterone. Testosterone is the hormone 
predominantly responsible for the development of male gender characteristics. Its 
action starts in utero and is very important during puberty in order for the secondary 
gender characteristics to develop. It is also important for sexual functioning in males.

Primarily, testosterone in males is produced in the testes. Hypothalamus releases 
gonadotropin-releasing hormone (GnRH) that results in the release of luteinising 
hormone (LH) from the anterior pituitary gland (alongside follicle-stimulating hor-
mone, FSH). LH stimulates the Leydig cells of the testes and testosterone is secreted. 
Small amounts of testosterone (approximately 5%) are also secreted by the cortex 
of the adrenal glands (Harrison 2007).

It has adrenergic effects, so it is associated with sexual development, sexual func-
tioning and libido. It also has anabolic effects; it is therefore involved in tissue growth.

Testosterone (as well as other androgens) acts on a number of receptors that are 
found throughout the body, including on the spinal cord, the penis and also the 
brain (e.g. midbrain and hypothalamus). Testosterone seems to act synergistically 
with dopaminergic systems. The activation of dopaminergic systems in the 
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midbrain and the limbic system can activate appetitive drives including sex. 
Dopamine is also involved in the mechanisms of arousal and sexual behaviours, 
including the suppression of prolactin (a hormone responsible for reduction of sex-
ual arousal and sexual ability). Testosterone is also shown to act antagonistically to 
serotoninergic systems. Serotonin is a neurotransmitter that has been extensively 
studied in relation to mood and anxiety disorders and also impulsive aggression. 
Serotonin is a complex neurotransmitter as it acts differently on different types of 
serotonin receptors. Overall, it is believed to inhibit appetitive drives, including 
sex; to reduce libido and sexual arousal; and to delay (or inhibit) ejaculation 
(Bancroft 2005, 2009).

Therefore, reduction of testosterone levels either due to surgical removal of the 
testes (or parts of the core of the testes, as in testicular pulpectomy) or due to medi-
cations decreases libido, erections, ejaculations and spermatogenesis. Of note is that 
even after surgical castration some men will still be able to have erections and sex-
ual intercourse, mainly due to testosterone produced by the adrenal glands.

4.2.2  Females

Similar to males, sexual functioning in females is complex and not fully understood. 
Researchers and clinicians have concluded that it depends on interactions of a vari-
ety of factors including neurobiological, psychosocial and somatic.

The activation of specific brain areas during exposure to sexual stimuli corre-
lates to subjective sexual arousal in females but interestingly not necessarily to 
physiological (genital) arousal. This differentiates females from males, and some 
researchers hypothesised that “women perceive engorgement differently than men” 
(Levin et  al. 2016). The main brain areas activated during female arousal and 
response include the hypothalamus, the amygdala, the thalamus, the anterior insula, 
the ventral striatum, the anterior cingulate cortex, the orbitofrontal cortex, the 
occipitotemporal cortex, the superior parietal lobe and the inferior frontal gyrus 
(Levin et al. 2016). The reward circuitry (including hypothalamus, basal ganglia—
mainly striatum—prefrontal cortex, amygdala and hippocampus) plays a pivotal 
role (Kingsberg et al. 2015). The strength of the brain activation varies according to 
the phase of the woman’s menstrual cycle. Research however has not yet reached 
consensus on which brain areas are activated during genital stimulation and orgasm 
(Levin et al. 2016).

Similarly to males, excitatory pathways in females are also modulated by neuro-
modulators such as noradrenaline, oxytocin (stimulate arousal and sexual response), 
dopamine and melanocortins (which stimulate desire and attention), whereas inhibi-
tory pathways are modulated by neuromodulators such as serotonin (controls satiety 
and plays part in response to inhibition), opioids (facilitate sexual rewards and also 
inhibit the hypothalamus post-orgasm to stop sexual arousal and desire) and endo-
cannabinoids (induce sedation) (Kingsberg et al. 2015). In females, endocannabi-
noid levels are also associated with sexual arousal (Kingsberg et al. 2015).
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Considering the fact that sexual arousal and behaviour are influenced by a num-
ber of different hormones and neurotransmitters (including oxytocin, glutamate, 
endorphins, GABA, nitric oxide, noradrenaline and acetylcholine), it seems that in 
females also testosterone plays a pivotal role (modulates the strength of brain 
responses to stimuli) (Levin et al. 2016). As is known, women produce in their ova-
ries 50% of circulating testosterone. According to recent studies, women with low 
levels of testosterone (due to medical reasons, medications or ageing) had reduced 
sexual desire and arousal, as well as sexual interest and pleasure (Kingsberg et al. 
2015). In women, oestrogens also play a role in sexual functioning, especially oes-
tradiol that affects the peripheral sexual response (Kingsberg et al. 2015).

Many researchers have argued that females’ sexual responses are less spontane-
ous and more responsive than men’s. Subsequently, psychological and social factors 
alongside the physiological response to sexual stimuli play an important role 
(Kingsberg et  al. 2015; Knack et  al. 2015). In females, therefore, mental states 
including depression, anxiety and stress can have a big influence on sexual function-
ing. Other factors such as attention, conditioned learning, early negative experi-
ences (including childhood sexual abuse), relationship difficulties and personality 
traits are equally important (Levin et al. 2016).

4.2.3  Why Consider Medications for Sex Offenders?

As discussed, testosterone is an androgen that plays a pivotal role in male (and 
female) sexuality. It therefore has been considered as a possible target when devel-
oping treatments to reduce sexual arousal, manage sexual preoccupation, and by 
extension sexual offending. Research of males with pharmacologically induced 
hypogonadism revealed that such individuals indeed presented with reduction in 
sexual arousal, sexual motivation and sexual fantasies, attributed to the reduction of 
testosterone levels (Jordan et al. 2011).

Although the relationship between testosterone and sexuality is clear, the one 
between testosterone and aggression (physical and sexual) is rather complex. 
Research findings are diverse with some studies such as the systematic review by 
Wong and Gravel (2018), suggesting that there is no significant relationship between 
testosterone and sexual offending (Wong and Gravel 2018). A self-criticism for the 
Wong and Gravel review was that this review used a very small number of studies 
comparing testosterone levels between offenders and non-offenders and pooled 
research that includes diverse sex offender populations and different types of com-
parison groups and did not take into consideration single offence or repeat offend-
ers. The authors conclude “it would be premature to state that no relationship exists 
between testosterone and sexual aggression” (Wong and Gravel 2018, p. 161), espe-
cially as testosterone levels may differ in different types of sex offenders; their sub-
group analysis revealed, for example, differences in testosterone levels between 
child molesters and rapists. Other research, like the one by Bain and colleagues, 
suggests that sex offenders have higher levels of testosterone than non-sex offenders 

4 The Use of Medication for the Treatment of Sex Offenders: Ethical Issues…



60

(Bain et al. 1988a, b), indicating that this hormone can be a target for treatment but 
also highlighting the fact that further research is much needed.

Recent research by Kingston et al. (2012) opened new horizons in the under-
standing and treatment of sexual arousal and functioning in sex offenders. They 
looked at the relationship between precursor hormones (LH) and sexual recidivism 
and found that levels of LH were significant predictors of recidivism (both sexual 
and violent) (Kingston et al. 2012).

4.3  Medications for the Management of Sexual Arousal 
in Sex Offenders

4.3.1  Who Should Be Considered for Medications?

The aetiology for sexual offending is unclear which subsequently has an impact on 
the effectiveness of prevention and treatment programmes but also on decision- 
making regarding who can benefit from each of the treatment approaches (and 
equally who should be offered what). There have been many theories on what drives 
a person to sexually offend, including the psychoanalytic approach, family dynam-
ics and behavioural theories (including deficits in interpersonal and social skills), 
the biological theory (focusing on the role of temporal lobe and the neurotransmit-
ters) and the trauma-related theory (a victim of a sexual crime is more vulnerable to 
offend). These theories drive us to one conclusion that sexual offending has multiple 
causes and as such prevention as well as treatment programmes have to be compre-
hensive (Becker and Murphy 1998).

Research has shown that medications that lower testosterone levels are effective 
in reducing and managing deviant sexual thoughts, fantasies and urges in high-risk 
sexual perpetrators (Meyer III and Cole 2008). The majority of research has been 
done on male offenders with paraphilic disorders (quite often involved those that 
committed sexual offences against children); the applicability of the results in other 
sex offender populations is therefore rather challenging.

The initial intention to treat only high-risk sex offenders and only those with 
sexual deviancy is becoming more liberal, and medications could come to be 
available to all sexual offenders that have the potential to benefit from them. 
With the focus of the treatment being the psychological and physiological char-
acteristics and impacts of the sexual drive rather than a diagnostic classification, 
more sex offenders can become eligible for treatment with medications (Grubin 
and Beech 2010). Good candidates for medications that manage sexual arousal 
are, for example, offenders that present with intrusive and obsessive thoughts 
about sex, deviant arousal or problem sexual behaviour associated with low 
mood or anxiety, sexual arousal or behaviour that is subjectively difficult to 
manage, high sex drive and psychometrically determined sexual preoccupation 
(Skett et al. 2016).

In order to be able to decide who has the potential to benefit from medications 
that affect sexual arousal and behaviours, prescribing clinicians have to complete a 
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comprehensive assessment drawing information not only from the sex offender but 
also from all sources available.

Supplementary to the basic psychiatric evaluation that assesses for mental ill-
ness, personality disorders, learning difficulties, developmental disorders, social 
skills, attachment difficulties and substance use disorders, sex offenders have to 
undergo specific assessments that cover detailed psychosocial history, cognitive dis-
tortions and sexual behaviours (Becker and Murphy 1998). In some countries, they 
even undergo phallometric assessment and polygraphy (Becker and Murphy 1998). 
As an aid for the above assessments, psychometric tools are used including the 
sexual compulsivity scale (Kalichman et al. 1994; Kalichman and Rompa 1995), 
HADS (Zigmond and Snaith 1983) and the severity indices of personality problems 
(SIPP-118) (Verheul et al. 2008). This is in order to help with treatment choices 
rather than to profile a sex offender but also can be essential in monitoring the effec-
tiveness of treatment.

4.3.2  Medications

There have been two major categories of medications used: the selective serotonin 
reuptake inhibitors (SSRIs) and agents influencing the production and effects of 
androgens (steroidal anti-androgen treatments, GnRH analogues). Case reports on 
other medications (lithium, mirtazapine, antipsychotics, anticonvulsants, naltrex-
one) that have been tried in the past presented weak evidence and inconsistent 
effects; hence, their use is either very limited or was abandoned. In this section, we 
will present only the medications that are currently in use.

4.3.2.1  Antidepressants and Anxiolytics

Selective Serotonin Reuptake Inhibitors (SSRIs; Fluoxetine, Sertraline)
Antidepressant medications can be an option for managing sexual arousal in sex 
offender populations. In the past, tricyclics (clomipramine) and lithium were used 
to reduce deviant sexual behaviour in sex offenders (Kruesi et al. 1992) although 
more success stories (regarding overall treatment satisfaction from the offender and 
risk reduction) reported with SSRIs (Stein et  al. 1992; Kafka 1994; Kafka and 
Prentky 1992; Garcia et al. 2013). No major differences were found among the dif-
ferent SSRIs (fluoxetine, sertraline, fluvoxamine) (Hill et al. 2003).

The main mechanism of action of antidepressants on sexual preoccupation and 
sexual offending is by affecting serotonin levels. Serotonin affects orgasmic and 
ejaculatory capacity and reduces sexual arousal. It can therefore be used to target 
sexual deviancy and sexual preoccupation not only by reducing impulsivity, obses-
sive thoughts/sexual fantasies and mood-related symptoms but also by inhibiting 
sexual activity (Garcia et al. 2013).

SSRIs as with other medications to manage sexual arousal need to be prescribed 
with caution and after thorough assessment of the offender. They do not act immedi-
ately (usually improvements start being observed after 2–4 weeks), and they should 
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always be part of a comprehensive treatment plan including psychosocial interven-
tions. As with other treatment indications, regular monitoring of physical health, 
including liver, renal and cardiovascular function, is important (Hill et al. 2003).

Fluoxetine has been the SSRI most extensively used for managing sexual arousal. 
Fluoxetine shares its side effect profile with the other SSRIs. These side effects 
include common or very common ones such as abdominal pain (dose-related), con-
stipation (dose-related), diarrhoea (dose-related), dyspepsia (dose-related), gastro-
intestinal effects (dose-related), nausea (dose-related) and vomiting (dose-related). 
However, they also have uncommon side effects such as serotonin syndrome or very 
rare ones such as angle-closure glaucoma. SSRIs also have side effects of unknown 
frequency such as anaphylaxis, angioedema, anorexia with weight loss, anxiety, 
arthralgia, asthenia, bleeding disorders, convulsions, dizziness, drowsiness, dry 
mouth, dyskinesias, ecchymoses, galactorrhoea, hallucinations, headache, hyper-
sensitivity reactions, hypomania, hyponatraemia, increased appetite, insomnia, 
mania, movement disorders, myalgia, nervousness, photosensitivity, purpura, rash, 
sexual dysfunction, suicidal behaviour, sweating, tremor, urinary retention, urticar-
ial, visual disturbances and weight gain (https://bnf.nice.org.uk/drug/fluoxetine.
html#sideEffects).

Apart from the above list, fluoxetine presents with additional side effects such as 
alopecia, changes in blood sugar, chills, confusion, diarrhoea, dysphagia, dyspnoea, 
euphoria, flushing, haemorrhage, hepatitis, hypotension, impaired concentration, 
malaise, neuroleptic malignant syndrome-like event, palpitation, pharyngitis, pria-
pism, pulmonary fibrosis, pulmonary inflammation, sleep disturbances, taste distur-
bance, toxic epidermal necrolysis, urinary frequency, vasodilatation and yawning 
(https://bnf.nice.org.uk/drug/fluoxetine.html#sideEffects).

As SSRI effects and side effects are better known than those of the other medica-
tion options and as they are better tolerated, they are usually used as the first-line 
treatment. Most guidelines recommend the use of two different SSRIs before 
switching to either MPA/CPA or GnRH analogues (Hill et al. 2003).

Buspirone
Buspirone has been used for the treatment of sex offenders, and research indicates 
success in reduction of paraphilic fantasies (Fedoroff and Fedoroff 1992). Due to 
the lack of robust research evidence and clinical experience, its use is however 
limited.

4.3.2.2  Anti-hormonal Substances
Since androgens, like testosterone and dihydrotestosterone, influence sexual behav-
iour (and as research has shown effects even on impulsive aggression in males; 
Garcia et al. 2013), a reduction of the androgen effects is the focus of hormonal 
treatment in sex offenders. In antithesis to surgical castration, anti-androgen medi-
cation treatment is reversible, and one could argue more ethically acceptable for sex 
offenders that request it. As with other pharmacological treatments, they should be 
offered in conjunction with psychotherapy for the management of symptoms of 
sexual arousal of sex offenders.
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The first type of hormone that was used in the 1940s to reduce sexual interest and 
preoccupation in male sex offenders was oestrogens. Oestrogens have anti- androgen 
effects, and research found some effect in reducing libido and sexual activity (mas-
turbation) in sex offenders. Due to cardiovascular and cerebrovascular side effects, 
their use was abandoned. Anti-hormonal substances used today for the treatment of 
sex offenders are either the steroidal anti-androgens MPA and cyproterone acetate 
(CPA) or the GnRH analogues (triptorelin, leuprorelin, goserelin) as described 
below.

Steroidal Anti-androgen Treatments  
(Medroxyprogesterone Acetate, Cyproterone Acetate)

MPA
MPA was synthesised in 1954 and was introduced 5 years later in the USA for treat-
ment of gynaecological problems. It was used in 1958 as a method to reduce sex 
drive in men, but as long-term effects were unclear, in 1974 its use was stopped as 
the Food and Drug Administration (FDA) withdrew their approval. The FDA reap-
proved its use as a contraceptive in 1992 (Daley 2008).

It works by decreasing the amount of LH and FSH released by the anterior 
pituitary gland and also by increasing the metabolism of testosterone in the liver, 
therefore reducing testosterone levels. The subjective feelings of decreased tes-
tosterone levels include reduction in sex drive and lessening of erections and 
ejaculations. It also reduces sperm count. All effects are dose dependent, where 
higher doses mean lower levels of testosterone, leading to bigger effects on sex-
ual desire and functioning. The effects are usually observed after 1–2 months of 
treatment (Garcia et al. 2013).

Considering its mode of action, MPA can be effective for sex offenders who 
recognise that their sexual drive (or sexual desire) played a pivotal role in their 
offending. It would therefore not be deemed appropriate for those that either do not 
accept they committed the offence or those that blame the crime on factors such as 
drugs, alcohol or stress, and case- to- case consideration should be given for those 
that have offended but the offence was not sexually motivated (e.g. violent offender 
which committed sexual offence to assert power).

Side effects include weight gain, fatigue, lethargy, sweats, nightmares, dyspnoea, 
leg cramps, hypertension, insomnia, thrombosis, increased blood sugar, diabetes 
mellitus, hyperinsulinaemic response to glucose, irregular gall bladder functioning, 
diverticulitis, testicular atrophy, decrease in testicular size, hypogonadism, hot and 
cold flushes and shortness of breath. Research has shown that all these side effects 
are reversible and sexual functioning should return within 6 months. Special consid-
eration has to be given though to the fact that all knowledge of the above side effects 
comes from studies where women were taking MPA as contraceptive and we need 
to keep this in mind when offering MPA to males. Additionally, prescription of 
MPA to women for contraception differs from prescribing it for managing sexual 
arousal in that doses in the latter case are usually more than 40 times larger than the 
formal case.
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MPA also comes with long-term side effects including osteoporosis, gynaeco-
mastia and obesity. Again research involving male subjects that take MPA for man-
aging sexual arousal is scarce; hence, the long-term consequences are vastly 
unknown.

Cyproterone Acetate (CPA)
CPA antagonises the action of testosterone on androgen receptors. It is a synthetic 
steroid, similar to progesterone, that acts both as progesterone and anti-androgen. It 
binds directly to all androgen receptors (including brain receptors) and blocks intra-
cellular testosterone uptake and metabolism (competitive inhibitor of both testoster-
one and dihydrotestosterone). It inhibits GnRH secretion and decreases GnRH and 
LH release, hence inhibiting the production of sex steroids by the gonads.

By reducing the levels of testosterone, there is a reduction of sexual drive, fanta-
sies and urges. It can also lead to reduction of orgasm, pleasure in masturbation, 
potency and sperm production as it also may lead to sexual frustration. With both 
MPA and CPA, the goal is to minimise sexual deviancy, drive and preoccupation 
and enhance ability to benefit from psychotherapy approaches while the person 
retains some sexual ability (Harrison 2007).

CPA side effects include hypersensitivity reactions, rash and osteoporosis (rare). 
Other side effects (frequency in not known) include breathlessness, fatigue, changes 
in hair pattern, hepatitis, hepatic failure, hepatotoxicity, jaundice, gynaecomastia 
(rarely leads to galactorrhoea or benign breast nodules), inhibition of spermatogen-
esis, reduced sebum production, lassitude, weight changes and risk of relapse of 
thromboembolic disease (https://bnf.nice.org.uk/drug/cyproterone-acetate.
html#sideEffects). CPA side effects are reported to be completely reversible, and 
the person may return to previous functioning a couple of months after discontinu-
ation (Garcia et al. 2013).

Progestogens such as MPA and CPA have been used in the treatment of male 
deviant hypersexuality for at least five decades. Research and clinical observation 
suggest that both medications are similar in suppressing libido and sexual arousal in 
men; they differ however in their pharmacology and side effect profile (Cooper 
1986). As with all hormonal medication available for managing sexual arousal, the 
long-term side effects of MPA and CPA are unknown.

GnRH Analogues (Triptorelin, Leuprorelin, Goserelin)
GnRH is a decapeptide that is synthesised within the hypothalamus and is secreted 
directly into the hypophysioportal circulation. Its secretion stimulates the secretion 
of LH and FSH from the pituitary. The LH drives the production of testosterone 
from the testicles. GnRH activity is very low in childhood and is activated at puberty. 
GnRH activity is controlled by feedback loops (Hill et al. 2003).

Initial administration acts on pituitary level to stimulate LH release, which results 
in transient increase in serum testosterone (flare). The continuous use of GnRH 
analogues as part of the treatment to manage sexual deviancy and arousal in sex 
offenders (opposing to the physiologically pulsatile secretion) inhibits the secretion 
of LH from the pituitary, hence decreasing plasma testosterone levels and 
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subsequently libido. The potency of the GnRH analogues is larger than the naturally 
secreted GnRH.

GnRH analogues therefore work by decreasing deviant sexual fantasies, desires 
and abnormal sexual behaviours. The effects are associated with the reduction of 
serum testosterone and are reversible (Koo et al. 2014). They are better tolerated 
than MPA and CPA, with major side effects related to hypoadrogenism.

The three different compounds used are triptorelin, leuprorelin and goserelin. 
They share similar side effect profiles. Their efficacy and tolerability have not been 
compared as yet in a randomised trial. Of these, only triptorelin is licenced for use 
in Europe for male hypersexuality with severe sexual deviation.

The side effects of triptorelin include anaphylaxis, arthralgia, asthenia, asthma, 
breast tenderness (males and females), changes in blood pressure, changes in breast 
size, changes in scalp and body hair, depression, gastrointestinal disturbances, 
headache, hot flushes, hypersensitivity reactions, increased sweating, local reac-
tions at injection site, mood changes, ovarian cysts (may require withdrawal), par-
aesthesia, pruritus, rash, urticaria, visual disturbances and weight changes. The 
frequency with which these side effects present is not known. When used for male 
hypersexuality with severe sexual deviation, triptorelin may also cause decrease in 
trabecular bone density, dyspareunia, loss of libido, migraine, musculoskeletal pain, 
musculoskeletal weakness, oedema of the face and extremities and palpitation 
(https://bnf.nice.org.uk/drug/triptorelin.html#sideEffects).

Due to their side effect profile and especially the risk of long-term osteoporosis, 
the sex offender should have regular medical reviews including annual bone density 
scans (to compare with the baseline scan which should be taken before medication 
initiation). On occasion, offenders may be offered medication to prevent bone den-
sity loss, such as vitamin D, calcium or bisphosphonates (Hill et al. 2003).

Administration should always follow informed consent and should be part of a 
more complex treatment plan (residency restrictions, tagging, polygraph, psycho-
therapy [individual, group, therapeutic community] and sex offenders’ registry). In 
all cases, the prescriber should keep in mind that none of the medication is optimally 
effective on its own and they should be given in conjunction with comprehensive 
psychological treatments in offenders that have the potential to benefit. They should 
also monitor closely for side effects (short and long term) and consider how some of 
the side effects are worsening with the length of treatment (e.g. osteoporosis).

Good-quality trials comparing the effectiveness of the different medication 
options are much needed, as is research on their long-term side effects and 
benefits.

4.4  Use of Surgical and Chemical Castration  
in Legal Settings

There are different approaches in understanding and managing the risks posed by 
sex offenders. There is, for example, the clinical approach that advocates that the 
risk posed by sex offenders can be due to mental or personality disorder or 
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endocrine disorders and hence can be assessed, diagnosed and treated so that they 
“can be rehabilitated and the public protected” (Petrunik 2002). Another approach 
is the risk management/community protection approach that advocates for commu-
nity social control (includes sex offender registries, civil commitment and commu-
nity notification) (Petrunik 2002). Finally, the justice approach that focuses on the 
offence rather than the offender and advocates that offenders should be tried in a 
court of law and judges should decide on the sentence. All above approaches carry 
a number of concerns, inclusive of human rights considerations, ethical dilemmas, 
increased costs (implementation, maintenance, legislation, effectiveness) and poten-
tial harms (individual for victims and perpetrators and societal) (Petrunik 2002).

Surgical castration is no longer considered one of the standard options for the 
management of sexual offending either from the perspective of the clinicians or the 
criminal justice systems worldwide, due to the number of ethical problems it car-
ries. It has however re-emerged as a management option in the last decade, espe-
cially for those sex offenders that are considered high risk and high harm (or the 
sexually violent predators/sexually dangerous persons as known in the some US 
states) (Weinberger et al. 2005). It is available as a voluntary option for sex offend-
ers in Czech Republic, Germany and some US states (California, Iowa, Texas, 
Florida and Louisiana) (Douglas et al. 2013). And despite lack of clear indications 
(or research) of why a person would be considered for such a radical and nonrevers-
ible treatment, there has been academic and clinical thinking on the subject 
(Weinberger et al. 2005). Needless to say, most take the position that the involuntary 
castration of sex offenders is unethical. However, even situations where the offender 
is incarcerated or committed to hospital carry coercive potential when surgical cas-
tration is offered. On the other hand, the lack of availability of such treatment may 
infringe the rights of the offenders that want it and deprive them of a treatment that 
could help them to regain and sustain freedom. When adding to the equation the 
rights of the society (and the obligations of both clinicians and the criminal justice 
system to protect the public from a known risk) and the argument of clinical appro-
priateness of such intervention, the ethical discussion gets increasingly complex 
(Weinberger et al. 2005; McMillan 2013). Considering that neither surgical castra-
tion nor other interventions (CBT, medications) can absolutely diminish sexual 
reoffending, either alone or in combination, there is a notable preference towards 
the least “aggressive” and potentially reversible methods.

Chemical castration has been used both as punishment and as treatment, and the 
question “punishment or treatment” has preoccupied scholars and clinicians alike 
over the last few decades. It makes a great difference who decides for the prescription 
of medications and how it (may) affects the offender’s sentence. When the criminal 
justice system decides who has it, it inevitably becomes a punishment, and of course 
inherent problems arise such as the following: Who is a good candidate for it, is it/
can it become cruel, is it proportionate to the crime(s) committed, what is the purpose 
and what are the evidence that it can achieve the goal in most if not in everyone pre-
scribed with it? The clinical, scientific and judicial communities in most countries 
agree that prescription of such medications needs to be based on the advice of those 
that can prescribe them rather than imposed by a court of justice and offered to 
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offenders instead of being compulsory. Of course prescription of such medications in 
legal settings (courts, prisons, forensic hospitals, accommodation provided by proba-
tion) presents with ethical challenges that will be addressed below.

It is therefore evident that in order to move medication prescribing for sex offend-
ers (we slowly abandon the term “chemical castration”) further from being used as 
a punishment, and although the opinion of the legal community remains important, 
it has to be considered within the remits of the medical profession. Psychiatrists 
traditionally were more involved than other healthcare professionals as medication 
prescribing in this case focuses on the reduction of sex drive. One should distin-
guish first whether the treatment of sex offenders with medications is an accepted 
psychiatric practice. In countries that forensic psychiatry exists as a specialty, pre-
scription of medications to manage sexual arousal and behaviours (at least initiation 
and stabilisation of treatment) falls within its remit. In other countries, usually any 
psychiatrist can be advised regarding appropriateness for a specific sex offender. In 
all cases, the opinion of an endocrinologist should be sought if anti-hormonal medi-
cations are considered.

In summary, the use of medications to manage sexual arousal in legal settings 
should only be considered for offenders that are prone to benefit and offenders that 
voluntarily opt in for it and only after careful consideration and consultation with 
psychiatrists and endocrinologists. Such prescription should not affect the outcome of 
any legal proceedings (including sentencing, parole, etc.) as if this was the case true 
freedom of choice would cease, as is in cases of offenders that opt to take it to affect 
justice outcomes. It also needs to be in context of an ongoing psychotherapeutic pro-
gramme rather that isolated attempt to reduce sexual preoccupation or recidivism.

4.5  Use of Medication to Manage Sexual Arousal  
in Forensic Psychiatry

Forensic psychiatry, as described in the first chapter of this book, is the psychiatric 
subspecialty that aims to identify, assess and treat individuals who are mentally 
unwell at any point within the criminal justice system. The prescription of medica-
tions to treat sex offenders with problems in managing their sexual arousal and 
sexual behaviours can seem at first somewhat different from mainstream practice in 
that “sex offender” and “sex offence” are neither clinical terms nor diagnoses. In 
this case, it seems as if a clinical solution is expected for criminological issues. 
Many subsequently argue that the role of doctors in prescribing medications for sex 
offenders is dubious for two reasons: firstly, there is a fine line between treatment 
and punishment, and, secondly, such treatment shifts the focus from the patient’s 
best interests to that of the public (Grubin and Beech 2010).

It is therefore necessary to clarify that when (forensic) psychiatrists treat sex 
offenders, they do not treat the offending behaviour per se (this is the job of the 
criminal justice system) but the psychological and physical effects of the problem-
atic arousal that can also be associated with offending. Hence, the reduction of 
offending should be the by-product of treatment rather than its focus.
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One of the problems in defining the role of the psychiatrist in the treatment of sex 
offenders is the lack of clarity of what constitutes a treatable clinical problem (it 
would be unethical for a doctor to prescribe medications for a societal problem). 
The obvious response would be a diagnosis of disorders of sexual preference. The 
existing diagnostic systems DSM-5 (Diagnostic and Statistical Manual of Mental 
Disorders, fifth edition; American Psychiatric Association, 2013) and ICD-10 
(International Classification of Diseases, 10th revision; World Health Organisation, 
1992) provide definitions for sexual deviancy that focus on the unconventional 
nature of the drive rather than its psychological or physical characteristics (Grubin 
and Beech 2010). In this case, it is difficult to justify treatment with medications as 
they are not useful in amending the content of the drive (psychological therapies 
are/can be). When the focus is the debilitating manifestations of the deviant drive, 
such as the frequency of the fantasies/urges, the intensity of them or the inability to 
control arousal and sexual behaviours, then the role of biological therapies (such as 
medications) is clearer.

Another difficulty pertains to the restriction of medical practice if psychiatrists 
were to treat only specific diagnoses. Rösler and Witztum advocate, for example, 
that long-acting GnRH analogues together with psychotherapy are effective in 
controlling paedophilia, voyeurism and exhibitionism. They recommend further 
research in the form of controlled trials before concluding on the efficacy of phar-
macotherapy for other paraphilias (Rösler and Witztum 2000). It is apparent that 
more controlled trials are needed to investigate the efficacy of all treatments avail-
able for each diagnosis, and this could advance clinical practice and update guide-
lines. However, we should also consider whether offenders that are not having a 
diagnosis of a disorder of sexual preference (which is more common than not) 
should be eligible for treatment with medications (and this should also be tested 
with clinical trials). Should, for example, offenders that are hypersexual or find it 
difficult to manage their sexual arousal and behaviours be considered for medica-
tions (Grubin 2018)? It is perhaps important to clarify that the target of treatment 
with medications in sex offender populations is not only specific diagnoses but 
also modifiable debilitating symptoms and problematic sexual behaviours. Of 
course explicit evidence- based scientific and ethical guidance should make the 
appropriate provisions.

The principles of prescribing medications to manage sexual preoccupation, devi-
ancy and sexual arousal in prisons and in forensic psychiatry hospitals or indeed in 
the community are the same; the place should not restrict the options. Comparable 
are also the ethical issues that the prescriber should consider before such prescrip-
tion, starting by whether there is a clear medical (rather than social) reason to pre-
scribe such powerful pharmaceutical agents. Such issues will be discussed below.

The offender, no matter the place, should have a thorough psychiatric, physical, 
psychosocial and criminological assessment prior to any prescription of medica-
tions. As already described above, such assessments will reveal any physical health 
problems associated with increased sexual drive (e.g. brain injury, endocrine condi-
tions, neurological conditions and syndromes, substance side effects) but also 
details about possible psychopathology, including comorbid mental illness, 
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personality disorders, developmental disorders, intellectual difficulties, organic dis-
orders, paraphilic disorders (DSM 5) or disorders of sexual preference (ICD-10) 
and substance misuse disorders.

4.5.1  Medical Responsibility and Legal Obligations

Similar to any medical treatment, the focus is the best interests of the patient. The 
psychiatrist has to be competent in assessing and treating sex offenders but also has 
to be transparent about the treatments available and act with integrity. His role in 
this case is to assess the sex offender and if appropriate to provide him/her with 
information and options regarding available interventions. The offender (patient 
from the perspective of the psychiatrist) will choose freely whether to have any of 
the therapies provided. The role of the psychiatrist is to empower the offender/
patient to reach decisions about his/her care.

It falls within the medical responsibility of the psychiatrist to explain that as with 
most medical interventions, absolute success cannot be guaranteed when treating 
sex offenders with medications or indeed any other interventions. Prescriber and 
offender need to be clear that not all that take the medications are benefited; some 
develop side effects, and some will reoffend despite all good intentions. It is the 
responsibility of the psychiatrist to inform the offender of all interventions available 
and seek informed consent (will be covered in detail below). It is also the prescrib-
er’s responsibility to monitor for benefits and side effects and safeguard the offend-
er’s physical and mental health but also to discontinue treatment if it is no longer 
beneficial or if it becomes harmful. One of the grey areas in prescribing medications 
for the management of sexual arousal is the duration of treatment. The principle is 
that medications are provided until it is no longer necessary. This means that poten-
tially treatment can be lifelong. In that case, provisions should be made for the treat-
ment and monitoring to continue being available.

Of course all other generic medical responsibilities are applicable such as the 
competence of the prescriber, updating knowledge and further developing skills, 
being transparent about the lack of robust evidence of who will benefit and who 
will not from the treatment, providing individualised care, confidentiality, consider-
ing the least restrictive alternatives first (unless otherwise indicated), educating 
about the need for psychometric validation of outcome measures, etc. The 
General Medical Council of the UK focuses on four domains to describe the respon-
sibilities  of doctors  (https://www.gmc-uk.org/-/media/documents/good-medical-
practice%2D%2D-english-1215_pdf-51527435.pdf). The first one is “knowledge, 
skills and performance” (make the care of your patient your first concern; provide a 
good standard of practice and care; keep your professional knowledge and skills up 
to date; recognise and work within the limits of your competence). The second 
involves “safety and quality” (take prompt action if you think that patient safety, 
dignity or comfort is being compromised; protect and promote the health of patients 
and the public). The third focuses on “communication, partnership and teamwork” 
(treat patients as individuals and respect their dignity; treat patients politely and 
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considerately; respect patients’ right to confidentiality; work in partnership with 
patients; listen to, and respond to, their concerns and preferences; give patients the 
information they want or need in a way they can understand; respect patients’ right 
to reach decisions with you about their treatment and care; support patients in caring 
for themselves to improve and maintain their health; work with colleagues in the 
ways which best serve patients’ interests). And the fourth is on maintaining trust (be 
honest and open and act with integrity; never discriminate unfairly against patients 
or colleagues; never abuse your patients’ trust in you or the public’s trust in the 
profession).

Some of the most significant professional, legal and ethical focus points when 
considering prescribing medication for the management of sexual arousal and 
behaviours are:

 1. The offenders’ right to treatment. Offenders have the right to access appropriate 
treatments for all their medical and psychological problems during incarceration 
(or hospital detention). Depriving them from treatment they wish to have is 
equally unethical as imposing it. However, we need to keep in mind protection 
of offenders from “overzealous” prescribers that support prescribing for reasons 
over and above the offenders’ wellbeing and prognosis (Yaki 1985).

 2. The clinicians’ duty to treat once a problem is diagnosed and where treatment is 
available. Here, we need to be careful that the state does not impose treatment 
they consider effective without the offender’s consent. The clinicians’ duty to 
treat does not supersede the offender’s right to treatment when treatment can 
cause side effects, has impact on the offender’s physical or mental health or is 
intrusive. This is more applicable to somatic treatments such as medications, as 
with psychotherapy the patient/offender needs to be willing to actively partici-
pate and benefit from it (Yaki 1985).

 3. The coercion of inmates, as coercion in prison is so likely especially if a treat-
ment is linked with freedom or privileges. This could be resolved by keeping 
medical treatments confidential and records available only to the treatment team 
and not to the criminal justice system (Yaki 1985).

 4. The coercion of the physician: Research on the public views regarding chemical 
castration has revealed that the majority believe chemical castration is an accept-
able management option for sex offenders, especially in order to reduce recidi-
vism (Sedkaoui and Mullet 2016). Law makers have reacted to these views and 
to high-profile cases and created legislation for the treatment of sex offenders. 
Clinicians found their practice confined between public opinion and legislation 
on the one hand and their professional obligations to their patients on the other 
hand. The clinician should act with their patient in mind, and patient-centred 
care should dictate his/her professional ethics. He/she should prescribe only 
treatments that (s)he believes will be helpful and only to patients that (s)he 
believes that may benefit from it (Yaki 1985).

As autonomy, informed consent, free will and coercion are important ethical 
considerations when prescribing medication to sex offenders, especially in 

A. Igoumenou



71

environments like prisons that are considered inherently coercive, we will discuss in 
detail in the next section.

4.5.2  Free Will or Coercion?

The subject of free will and informed consent is very important, and it requires that 
the individual was presented with and understood all information needed to make a 
decision about the prescription of the medications and also that (s)he volunteered to 
take specific medications.

It is therefore necessary, and in fact an obligation of the healthcare provider, that 
all relevant information about medications is given to the individual in a language 
understandable to them and they are given the opportunity to ask questions and time 
to consider their options before communicating their decision. Relevant information 
includes the potential benefits as well as side effects, the risks involved in the treat-
ment and information on what could be potential effects of not taking the treatment 
including information about alternative options. The MMSA candidate will also 
need to be aware of the fact that not all long-term effects of medications are known 
due to lack of research in the topic.

The subject of “volunteering” to take medication is a bit more controversial than 
the information component of informed consent. Using it as a condition for parole, 
or to influence parole, or as a restriction for conditional release can be seen as a form 
of punishment or coercion than a treatment, hence unacceptable, and one could argue 
against human rights. But how coercive can be offering medication to a sex offender 
that committed serious sexual crime(s) or received a lengthy prison sentence? Can 
free will and voluntary consent be achieved in this matter? Some offenders, for 
example, may believe (or made to believe) that taking MMSA voluntarily indirectly 
influences criminal justice decisions; that would not be completely absurd.

There is a debate among clinicians and scholars of whether the bioethics principle 
of autonomy is compromised on occasion that MMSA is proposed. Of course where 
offenders request medications because they feel uncomfortable (or indeed they are 
suffering) with their sexual preoccupation, there are no major ethical concerns. 
Similarly, on occasion that the healthcare provider (independently of the criminal 
justice system) introduces the discussion about MMSA with offenders that sexual 
preoccupation has taken over their lives to the extent that they cannot function in 
everyday life demands or cannot attend psychological interventions and other inter-
ventions due to their preoccupation, ethical concerns are minimal and match those 
pertinent to all medical interventions. It is in cases of medication prescribing that the 
offenders feel or indeed they have no choice that ethical concerns rise.

Lai (2014) in her dissertation focusing on the ethics of the use of androgen depri-
vation therapy for child sex offenders very eloquently discussed issues around 
autonomy, fully voluntary consent and valid consent. She argued that a starting 
point should be considering whether the intervention proposed could be beneficial 
for the particular individual (of course one should keep in mind and be transparent 
with the offender that the intervention may fail to alleviate their increased or 
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inappropriate sexual preoccupation or indeed decrease the preoccupation and 
desires but fail to increase the person’s autonomy). In order to determine if it is 
appropriate to offer medication to a sex offender, one should establish that “the 
treatment is not cruel, inhumane, degrading or wrong; the treatment serves the best 
interests of the offender and the offender gives his informed consent” (Lai 2014). 
Lai adopted Beauchamp’s (2010) three requirements for valid consent (and subse-
quently autonomous decision): intentionality, understanding and voluntariness. 
Intentionality means that if the offender communicates that he wishes to take medi-
cations to manage his sexual arousal, he must plan to undergo the treatment, i.e. has 
the intention of taking the medications. The second requirement implies that the 
offender must have “appropriate” understanding of what the intervention entails. 
They are not expected to be experts but have knowledge and understanding of 
potential benefits and risks of the intervention. It is the healthcare provider’s obliga-
tion to provide the offender with information or the resources to gather all essential 
information. The final requirement is voluntariness, that the offender is “free from 
the control of external sources or their own internal states that deprive them of self-
directedness” (Lai 2014; Beauchamp 2010). Lai, in agreement with other research-
ers in the field (Douglas et al. 2013), concludes that in order for androgen deprivation 
therapy to be respectful of the person’s autonomy, it must fulfil two requirements. 
The first is that it cannot be offered with any incentive (or indeed threat), and the 
second is that it must be offered only to offenders that have the potential to benefit 
from it (in the form of recidivism reduction or subjective feelings and engagement 
with other therapies) (Lai 2014).

In cases that the present autonomy of the offenders cannot be guaranteed, there 
still may be a place for medication prescribing. An example is offenders that cannot 
have full capacity to be autonomous due to their overwhelming and irresistible sex-
ual thoughts and urges that render them captives. If medication prescribing is based 
on the principle of benevolence, it can—on occasion—be temporarily justified (to 
lessen the hold sexual preoccupation has on the offender) keeping in mind that in 
the long term it protects the offender’s right to autonomy (Douglas et al. 2013; Lai 
2014; Sedkaoui and Mullet 2016).

To add to the argument, instead of incarceration and psychological therapies 
being the only options available to a sex offender in order to be rehabilitated and 
enhance his opportunities for an offence-free life, if there is a better (or equally 
effective) approach, it would be inappropriate for this approach not to be offered 
(Douglas et al. 2013). In any case, the offenders must decide for themselves. What 
any healthcare system should do is provide the options and explain to offenders that 
qualify for such interventions the potential benefits and risks. Each offender then 
can decide for themselves which intervention they would choose.

Making medication for sexual drive and behaviours available in prisons at any 
point during imprisonment may be a step towards empowering sex offenders to take 
medications for the own benefit rather than in order to convince the justice system 
of their commitment to not reoffend. Of course, such intervention has to be free 
from incentives or threats in order to be entirely voluntary. Keeping medical records 
confidential and healthcare providers separate from the criminal justice system 
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could help. A point for consideration is that such medication prescription cannot be 
a stand-alone treatment, but prisons should also invest in concurrent psychothera-
peutic approaches that could be extended beyond the prison walls once the person 
is released. It also has to be adequately monitored to ensure the offenders do not 
experience major side effects, they are taking the correct dosage and they are not 
reversing the effects of medications by taking testosterone supplements (as such 
actions may put their physical and mental health at risk).

4.5.3  Other Complexities

Compared to the general population where prevalence of personality disorders is 
between 2% and 11%, prevalence rate for personality disorders in sexual offend-
ing populations varies between 33% (Fazel et al. 2002) and 94% (McElroy et al. 
1999). Cluster C personality disorders seem to be more prevalent in child molest-
ers, while Cluster B is more prevalent in rapists. Research has also shown that 
maladaptive personality traits play a key role in sexual recidivism especially when 
combined with deviant sexual interest (Hanson and Morton-Bourgon 2005), per-
haps through common problematic coping mechanisms (e.g. impulse control, urge 
management). It is therefore important to consider problematic personality traits 
when planning any interventions and for sex offender programmes to also target 
such traits.

Sex offenders with intellectual disabilities also present with diagnostic and treat-
ment challenges. To start with, the prevalence of sexual offending in individuals 
with intellectual disability is not clear, as is not the prevalence of intellectual diffi-
culties in offenders that committed a sexual offence. Studies of individuals with 
learning disability estimate that about 4% were convicted of sexual offences, 17% 
had been in contact with the police and 41% engaged in “sex-related” challenging 
behaviours (McBrien et al. 2003), while at least 6% had severe sexual aggression 
(Thompson and Brown 1997). Such high rates can be due to a plethora of reasons 
including less elaborate planning, higher visibility and factors that have to do with 
arrest and conviction of individuals with intellectual disability. Methodological 
issues though affect the generalisability of research findings and the ability to make 
conclusions with certainty. Research has shown that the sexual recidivism rate for 
offenders with intellectual disability is higher than that of offenders without the dis-
ability (6.8 times at 2 years follow-up and 3.5 times at 4 years follow-up) and that 
they reoffend quicker than those without a disability (Craig and Hutchinson 2005). 
Most evidence for effectiveness of treatments on recidivism is based on non- disabled 
offender populations, and there are no randomised controlled trials on the effective-
ness of pharmacological or non-pharmacological interventions for sex offenders 
with intellectual disability. Subsequently, offenders with IQ of 79 and below are not 
consistently offered such treatments. At present, only adapted CBT approaches 
(adapted in terms of content but also of recommended longer duration of 1–2 years) 
have been applied successfully to sex offenders with intellectual disability (ID) 
(outcome was recidivism reduction).
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4.6  Juvenile Sex Offenders

Juvenile sex offenders are a difficult group to study and treat, mainly due to its het-
erogeneity. Their offending is usually not specialised, and quite rarely they are exclu-
sively sexual offenders. Additionally, their backgrounds differ as their motivations 
for offending, their sexual preferences and their life experiences (childhood maltreat-
ment, behavioural disorders, etc.) also differ (Worling and Långström 2006).

Crime statistics from 2011 show that the US juvenile arrests counted for 14% of 
all forcible rapes (Snyder and Mulako-Wantota 2013). However, research on the 
presence of sexual deviation in juvenile sex offenders is sparse and of variable 
quality.

Research has shown that deviant sexual behaviours frequently have onset in late 
adolescence or early adulthood. And although some will not persist into adulthood, 
some offenders’ behaviours will not only persevere but also escalate (from noncon-
tact sexual behaviours to rape) (Thibaut et al. 2016).

Risk of reoffending is also difficult to establish as most juvenile sex offenders 
will not go to reoffend or will perpetrate nonsexual offences (Worling and Långström 
2006). Risk factors for reoffending include deviant sexual interests, attitudes 
supportive of sexual offending, high-stress family environment and problematic 
adolescent- parent relationship, history of sexual assault, impulsivity, sexual preoc-
cupation, victim access, poor social skills, cognitive distortions and also failure to 
complete treatment programmes (Worling and Långström 2006; Thibaut et  al. 
2016).

Risk of recidivism is a major concern for all sex offenders, and although for 
juvenile sex offenders research has found it to be lower than their adult counterparts 
(range from 7% to 30%, although rarely exceeds 15%), it merits the attention of 
clinicians and law makers (Thibaut et al. 2016). Incarceration alone cannot resolve 
the problem and reduce recidivism. Hence, programmes specialised for juvenile 
offenders are critical.

Similar to research on treatments for adult perpetrators of sexual crimes, high- 
quality research on treatment specificity and efficacy for juvenile sex offenders is 
scarce. The same research methodology and quality constraints apply here. 
Treatment offered involves mainly residential and community programmes that are 
based on CBT principles, social learning theory and relapse prevention. These pro-
grammes apart from individual and group CBT offer psychosocial education, fam-
ily system and multimodal and multisystemic treatments. In cases of children or 
female adolescent offenders, they also offer specialised work on their sexual history. 
Main goals for such treatments include: to help the juveniles to take responsibility 
of their actions; directly address interfamilial, interpersonal and extrafamilial fac-
tors that play a role in their offending and break the offence circle; educate them 
(and their families) and make them aware of their own triggers, maladaptive behav-
iours and cognitive distortions; and empower them to identify behaviour controls 
and devise a relapse prevention plan (Thibaut et al. 2016).

Medication also plays a role in the treatment of juvenile sex offenders, although 
most medications that are used in adults are not licensed for use in juveniles. 
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Similarly to adult populations, no controlled studies have been conducted involving 
treatments with medications of juvenile sex offender populations. Evidently, cau-
tion and careful planning is necessary when considering hormonal treatments for 
young offenders that undergo puberty, as their body already undergoes changes 
(dependent on hormonal levels) in order to fully develop. The American Academy 
of Child and Adolescent Psychiatry made the recommendation that anti-androgens 
are not prescribed to anyone under the age of 17 and its use is reserved for the most 
severe cases (Thibaut et al. 2016).

SSRIs have been used extensively to treat a range of conditions in children and 
adolescents, including depression and obsessive compulsive disorder. They require 
close monitoring not only for the presence of side effects but also as they may increase 
suicidality to anyone up to the age of 24 years. SSRIs however have no effect on hor-
monal levels and hence have been used also to treat juvenile sexual deviant behaviours 
with good effects (mainly though decreasing symptoms such as preoccupation, urges, 
deviant obsessions, impulsivity and aggressiveness) (Thibaut et al. 2016).

Anti-androgen treatments have also been used in juvenile sex offenders, despite 
the lack of controlled trials. There are a few case reports and case series on the use 
of CPA, MPA and gonadotropin-releasing hormone agonists (GnRHa) with good 
effects (Thibaut et al. 2016). Lack of research on anti-androgen effectiveness and 
potential adverse outcomes in juvenile sex offender populations (alongside lack of 
research on length of treatment), as well as the complexity of prescribing hormonal 
treatments for a population that anyway is undergoing age-related hormonal 
changes, makes their use limited. The World Federation of Societies of Biological 
Psychiatry recommends that when anti-androgens are deemed necessary for juve-
nile sex offenders, a specialised paediatric endocrinologist takes over the prescrip-
tion process and responsibility of regular monitoring (Thibaut et al. 2016). As with 
the adult sex offender populations, in cases that pharmacological interventions are 
considered appropriate or necessary, they should never be given in isolation and 
should always be part of a comprehensive treatment plan including psychological 
therapies and psychosocial interventions. The duration of treatment needs to be 
regularly evaluated.

Prescription of medication for sexual arousal in juvenile populations carries the 
same fundamental ethical concerns as in adult populations, with the addition of 
considerations of the effects any medication may have on their normal growth and 
the development of secondary gender characteristics. Informed consent should 
always be sought from the young persons and depending on their age from their 
parents or caregivers as with the prescribing of any medications, according to legal 
and ethical regulations.

4.7  Female Sex Offenders

Female sex offenders are not adequately studied. Part of the issue is the small num-
bers of known female perpetrators worldwide. The 2006 and 2013 Uniform Crime 
Reports found that female offenders committed about 10.5% of all sexual offences 
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(prostitution excluded) (FBI 2006; Blasko 2016). The FBI (Uniform Crime Reports) 
also found that in 2016 2.7% of all adult arrests for rape were females (an increase 
from 1% in 2006) and 7.8% of the arrests for all other sexual offences (it was 6% in 
2006) (FBI 2016). This can be due to a number of reasons including that such crimes 
are usually underreported or under-prosecuted. The media have their own role to 
play in this alongside public and cultural misconceptions that females cannot be 
perpetrators of sexual crimes (unless through coercion by male perpetrators). 
Research has shown that despite the horrific nature of some sexual crimes perpe-
trated by females, they remain unprosecuted. Ramsey-Klawsnik (1990) in his 
research found that despite the sadistic nature of his female participants’ crimes 
(burning, biting, beating, pinching genitalia/breast of children during sexual 
assaults), the majority were not prosecuted (Ramsey-Klawsnik 1990).

An explanation for the low persecution and conviction rates can be the public 
perception that sex offenders are exclusively males. This may influence the juries’ 
decisions about guilt or innocence in such crimes. It may also influence the ability 
of the victims to report such crimes. Similarly, clinicians and scholars have argued 
that in cases of young boys that have been abused by adult women, there is hesita-
tion to report it sometimes due to normalisation of such abuse by the society. For 
example, the victims feel pressurised to feel proud to have had a much older sexual 
“partner” or believe this to be a normal way to initiate their sexual lives. In other 
cases, they may feel shameful and lost with regard to who they should speak to in 
order to be taken seriously (Knack et al. 2015). Likewise, adult male victims may 
feel embarrassed to report sexual victimisation by females.

Another explanation can be that female perpetrators are harder to be revealed as 
they choose their victims from their immediate family (their partners, children, rela-
tives) and social circles or they choose professions that bring them close to children 
and adolescents (children/adolescents they care for/look after/teach) and they usu-
ally perpetrate the sexual assaults as part of their caring activities (e.g. baby chang-
ing) (Vandiver 2006; Blasko 2016).

Apart from those female sex offenders that act on their own, there are also per-
petrators that act with a male accomplice. In such cases, females may serve an 
auxiliary role, mainly to facilitate access to potential victims (Vandiver 2006).

Research on 471 adult registered female sexual offenders has shown that victims 
were usually known (82% of the cases) (Vandiver and Kercher 2004). Oliver (2007) 
agreed with previous research showing that female sex offenders could have 
offended from an age as young as 13 (to as old as 65) and concluded that such per-
petrators were more likely to have experienced trauma in early childhood, including 
sexual abuse and incest (Oliver 2007; Strickland 2008).

Sexual deviancy can also be difficult to establish in female perpetrators of sexual 
crimes not only due to lack of tested objective measures but also the tendency to see 
these crimes as not sexually motivated (Knack et al. 2015). Deviant sexual arousal 
and behaviours have been reported in females; however, lack of research and clini-
cally published data restricts our understanding (Cortoni et al. 2015). Even in cases 
that female sex offenders are convicted of their crimes, there are no specific risk 
assessment and management tools; hence, on occasion, clinicians use tools created 
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and validated for male populations. Understandably, therefore, there is a lack of 
research and guidance on treatment for female sex offenders.

Treatment programmes for female sex offenders were created due to pressuring 
need as modified versions of male ones, despite the lack of research on effectiveness 
and outcomes in female populations. It seems though that they promisingly cover 
aspects that male programmes failed to cover including trauma, sexual victimisation, 
relationship and intimacy skills, and apart from the mainstream approaches (CBT, fam-
ily therapy, etc.), they also use experimental approaches such as drama and art therapy 
(Giguere and Bumby 2007). Regarding treatment with medications, there are only a 
couple of case reports of successful use of CPA for females with sexual aggression and 
compulsive masturbation; therefore, their use is limited and not evidence based.

4.8  Transgender Sex Offenders

Similarly to other populations such as juveniles and females, transgender sex 
offenders are understudied. There is no clear evidence on the size of the population 
or offending prevalence. To add to the problem, transgender populations are rather 
diverse, with male-to-female preoperative, male-to-female postoperative, female- 
to- male preoperative and female-to-male postoperative having different needs and 
expectedly being on a variety of hormonal agents for their gender reassignment that 
may affect their physical and mental health as well as their sexual functioning.

Of note is that individuals that undergo gender reassignment are often pre-
scribed with either anti-androgens (male to female) or androgens (female to 
male). Similar to the medications to manage sexual arousal that were described 
above, anti- androgens prescribed for male-to-female transgender populations will 
have an effect on libido, arousal and sexual functioning. On the opposite side, 
androgens given to female-to-male transgender individuals may enhance sexual 
arousal, interest, fantasies and behaviour (Cohen-Kettenis and Gooren 1993). The 
population of females and males that undergo gender reassignment is hardly stud-
ied with regard to emotional impact and sexual feelings during/following treat-
ment, with the main focus of clinical practice and research so far being physical 
appearance and functioning.

Research on transgender offender populations is sparse, and the existing small 
number of studies only focused on male-to-female transgender populations. Sexton 
et al. (2010) for the purposes of their research defined as a transgender offender: “an 
inmate in a men’s prison who: (1) Self-identifies as transgender (or something anal-
ogous); (2) Presents as female, transgender or feminine in prison or outside prison; 
(3) Receives any kind of medical treatment (physical or mental) for something 
related to how she presents herself or thinks about herself in terms of gender, includ-
ing taking hormones to initiate and sustain the development of secondary sex char-
acteristics to enhance femininity; or (4) Participates in groups for transgender 
inmates” (Sexton et al. 2010). They focused on the demographic characteristics of 
this particular population of inmates, their vulnerabilities within prison and the dis-
crimination they suffer (including the fact that professionals and other inmates often 
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confuse gender and sexual identities which has an impact on the everyday life of 
transgender inmates). They concluded that the demographic composition of trans-
gender incarcerated population differs from that of the rest of the adult male prison 
population; they are more often in ages 36–45, disproportionately of White and 
Black ethnic background, disproportionately incarcerated for property crimes, more 
often receiving a sex offender status (despite the fact that they may have not com-
mitted a sexual offence; Hunt and Mills 2012), quite often have been homeless 
before the crime (20% reported they were homeless before they came to prison, and 
47.7% reported that they have been homeless at some point in their lives) and more 
often being under the care of mental health services (for problems such as depres-
sion, drug and alcohol problems or history of suicide attempts). To add to the prob-
lem of having access to gender-affirming medical care in prison, transgender 
populations also present with health-related challenges including overrepresenta-
tion of HIV or hepatitis C (Sexton et al. 2010).

Sexton et al. (2010) reported that in California prisons over 40% of transgender 
inmates have participated in sex work while in prison (prisoners’ own account). These 
prisoners also reported victimisation, either sexual (75% of California transgender 
prisoners reported that they have been victims of sexual crimes at some point in their 
lives) or nonsexual (they have experienced at least 5 times more incidents of physical 
violence compared to other male adult inmates) (Sexton et al. 2010). Another study 
found that sexual assaults are usually not isolated events, but approximately 30% of 
the transgender or gay men that were sexually assaulted in prison have suffered six or 
more of these assaults (Hunt and Mills 2012). The respective statistics from other US 
states are similar; however, statistics from the rest of the world are lacking. Despite the 
sparsity of research, it is evident that this population needs both safe placements 
within the prison system and also access to physical and mental healthcare.

Due to the increased recognition of the needs and vulnerabilities of the transgen-
der populations within the criminal justice system, antidiscrimination legislation and 
policies have been developed in both Europe and the USA in the last decade, although 
this does not necessarily cover the provision of adequate healthcare (gender- affirming 
medical care, mental health, physical health) (Tarzwell 2006; Routh et al. 2017).

Similarly, no concise guidelines exist for transgender sex offenders that require 
medication to manage their sexual preoccupation. Such guidelines are much 
needed, especially as the hormone treatments prescribed as part of the gender reas-
signment can affect the emotional state, sexual feelings and also the behaviour of 
the individuals.

4.9  Conclusion

In the last few decades, there has been an increased interest among clinicians and 
academics in finding effective treatments for sex offenders. Pharmacological meth-
ods have been in the forefront of developments as they are seen a more immediate 
and effective solution than psychotherapeutic and sociological interventions and 
less ethically controversial when compared to surgical castration.

A. Igoumenou
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With testosterone being the hormone that plays a central role in male (and 
female) sexuality, it is not a surprise that it is the main target when considering 
treatments to reduce sexual preoccupation. There have been two major categories 
of medications used in the treatment of sex offenders: the SSRIs and agents influ-
encing the production and effects of androgens (steroidal anti-androgen treat-
ments, GnRH analogues). Despite their wide use, to date, there are no controlled 
clinical trials comparing the effectiveness of medications alongside that of other 
interventions or indeed the long-term effects of such treatments.

The principles of prescribing medications to manage sexual preoccupation, 
deviancy and sexual arousal in prisons and in forensic psychiatry hospitals or 
indeed in the community are the same; the place should not restrict the options. 
Comparable also are the ethical issues that the prescriber should consider before 
such prescription, starting by whether there is a clear medical (rather than social) 
reason to prescribe. Alongside the fundamental principles of autonomy, informed 
consent and free will, important ethical considerations when prescribing medica-
tion to sex offenders are also the offenders’ right to treatment, the clinicians’ 
duty to treat (once a problem is diagnosed and where treatment is available), the 
coercion of inmates (as coercion in prison is so likely especially if a treatment is 
linked with freedom or privileges) and the coercion of the physician to 
prescribe.

Making medication that reduces sexual drive and behaviours available in prisons 
at any point during imprisonment may be a step towards empowering sex offenders 
to take medications for the own benefit rather than in order to convince the justice 
system of their commitment to not reoffend. Of course, such intervention has to be 
free from incentives or threats in order to be entirely voluntary.

Initial use of medications to treat only high-risk sex offenders and only those 
with sexual deviancy with the aim to manage risk is slowly moving towards using 
medications to reduce subjective distress to the offender, reduce sexual preoccupa-
tion and enable engagement in therapy and rehabilitation. Such treatment can not 
only improve the offenders’ life and rehabilitation but also indirectly provide public 
safety. One can hope that such prescribing will gradually become more accessible 
and medications could come to be available to all sexual offenders that have the 
potential to benefit from them.
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5The Use of Polygraph Test in Clinical 
Forensic Psychiatry Settings

Nicky Collins

The polygraph has and still is often referred to as the ‘lie detector’ and has received 
much interest since its initial introduction in the early twentieth century. Despite 
many concerns regarding its underlying theory, it is widely used by 79% of adult sex 
offender programmes in the United States (McGrath et  al. 2010). Its use in the 
United Kingdom however has only steadily been increasing over the last two 
decades. Its limited use in the UK has largely been due to extensive criticism of the 
tool, which has included a working party review by the British Psychological 
Society in 2004.

5.1  How the Polygraph Works

A polygraph test should consist of three parts as recommended by the American 
Polygraph Association (2011): (1) a pre-test interview, (2) an in-test data collection 
phase and (3) test data analysis. Nelson in 2015 clearly described the polygraph test 
and the purpose of the pre-test interview being to ‘orient the examinee to the test 
procedures, the purpose of the test and the investigation target questions’. It involves 
an interview, a review of the target questions and an acquaintance test which orients 
the examinee to the instrument and establishes a baseline of physiological responses 
to a known lie. This has been found to increase the accuracy of the polygraph test 
(Kircher et al. 2001). The examinees’ suitability for the test is also reviewed which 
includes a brief review of their health and if there are any adverse health conditions 
which may exclude them from taking the test on the given day, in addition to obtain-
ing informed consent to undertake the test. The interview that is conducted can be a 
free narrative, semi-structured or structured interview in which the test questions 
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(relevant questions and comparison questions) are formulated and then reviewed 
with the examinee before moving to part two of the test.

The second part or phase of the test is the in-test data collection and can be 
achieved by using any of a variety of validated diagnostic or screening test formats 
(American Polygraph Association 2011). Nelson (2015) described ‘all screening 
and diagnostic polygraph techniques include relevant questions (RQs) that describe 
the examinee’s possible involvement in the behavioural issues under investigation. 
Effective relevant questions will be simple, direct, and should avoid legal or clinical 
jargon and words for which the correct meaning may be ambiguous, confusing or 
not recognizable to persons unfamiliar with legal or professional vocabulary. Each 
relevant question must address a single behavioural issue’.

In addition to establishing relevant questions pertinent to the behavioural issue, 
comparison questions are also established in the pre-test interview and together 
form the test questions. Most polygraph tests utilise the comparison question tech-
nique (CQT) which is unsurprisingly the most researched polygraph technique. 
There are two types of comparison questions: the traditional one is the Probable Lie 
Comparison (PLC) and the other more recent and alternative type is the Directed 
Lie Comparison (DLC). The use of PLCs has been a heavily criticised aspect of 
polygraphy by various adversaries and will be discussed later as it has been an area 
identified as questionable ethically. In developing the DLC questions in a polygraph 
test, the process is transparent and does not require the examinee to deny a common 
behavioural issue. Importantly, DLCs have been shown to be as effective as PLCs as 
summarised by Blalock et al. (2011, 2012) and in a meta-analytic study (APA 2011).

In the third phase the test data are evaluated by numerically coding the differ-
ences in reaction to RQs and CQs. The theory of polygraph testing is that responses 
to RQs and CQs vary significantly as a function of deception and truth-telling in 
response to the RQs (Nelson 2016). Nelson (2015) has gone on to liken the scoring 
of polygraph tests with other scientific tests in medicine, psychology and forensics, 
in that observable and measurable criteria are identified, scoring features are trans-
formed into numerical values, numerical cut-off scores are established statistically 
and then applied, and decision policies are developed. The final score(s) then indi-
cate deception or truth-telling to the behavioural issue(s).

The polygraph is a scientific instrument which can display a representation of 
certain bodily activities, such as heart rate, blood pressure, respiration and palmar 
sweating (Gale 1988). It is assumed that when people experience fear, they experi-
ence autonomic changes within the body (Abrams 1991). It has been reported that 
these autonomic changes are induced by a ‘stress response’ during lying and are 
predominantly outside conscious control (Grubin 2008). For example, fear can lead 
to abrupt changes in perspiration, an increase in heart rate and a change in the 
breathing rate (Abrams 1991). These physiological changes can be recorded and 
measured by the polygraph; respiratory activity is recorded via convoluted rubber 
tubes which are placed over the chest and abdominal area, electrodermal activity 
(perspiration) is recorded via two small metal plates which are attached to the fin-
gers, and a blood pressure cuff is used to record heart rate (Krueger 2009). It is 
assumed that almost all people experience fear of being discovered when they lie 
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(Wilcox 2000). Therefore, the polygraph records autonomic responses indicative of 
fear during a series of questions, which in turn is used to establish whether the per-
son is likely to be lying (Kokish 2003). Thus, the polygraph itself does not detect 
lying per se but instead measures the physiological arousal that may be the product 
of lying (Gannon et al. 2008; Lewis and Cuppari 2009).

It has been said that ‘polygraph testing is neither a deterministic (i.e., perfect and 
infallible) observation of deception or truth-telling nor a direct physical or linear 
measurement of deception or truth’ (Nelson 2015).

The polygraph examination used in post-conviction settings is usually the com-
parison question test (CQT) (Bashore and Rapp 1993). This test includes three types 
of questions concerning the matter under investigation: relevant, irrelevant and 
comparison. Relevant questions are very specific and tap into the issue of interest 
(Ogilvie and Dutton 2008), whereas irrelevant questions are neutral and unrelated to 
the matter under investigation (Ansley 2008). Finally, control questions are designed 
to be unrelated to the specific incident but nonetheless emotionally provocative for 
innocent subjects and to which both innocent and deceptive subjects are likely to 
respond ‘no’ to (Bashore and Rapp 1993). They typically involve questions regard-
ing a subject’s general honesty or historical misdeeds (Cross and Saxe 2001). The 
aim of the comparison question is to encourage innocent individuals to lie and expe-
rience physiological discomfort (Gannon et al. 2008). An example would be: ‘Have 
you ever stolen anything?’ (Bashore and Rapp 1993). Since most individuals dis-
play some autonomic reactivity to almost any type of question, neutral questions are 
used to establish a baseline of reactivity against which to compare the strength of 
the reactions produced by the relevant questions (Kleiner 2002).

The CQT often consists of between 10 and 12 questions, including up to four 
comparison questions (Honts and Reavy 2009). However, it can also be used as a 
multiple-issue examination, whereby a discussion about a specific allegation or 
incident will be replaced with a structured interview aimed at addressing areas per-
tinent to risk and/or compliance.

By comparing physiological responses to these three types of questions, a deci-
sion can be made about truth-telling. The CQT premises that the questions posing 
the biggest threat to the examinee will elicit the strongest physiological responses. 
Thus, for innocent examinees it is proposed that the comparison and relevant ques-
tions share equal stimulus significance, and therefore physiological responses to 
relevant questions will be less or equal to those of the comparison questions 
(Verschuere and Ben-Shakhar 2011). In contrast, for those individuals who have 
something they wish to hide, the relevant questions are likely to lead to greater 
physiological responding compared to comparison questions (Verschuere et  al. 
2007). Thus, when the physiological responses, as recorded by the polygraph, show 
greater reactivity to control questions, the respondent is classified as Deception 
Indicated or Significant Responses. When the pattern of responding is greater for 
comparison questions the individual is classified as No Deception Indicated or No 
Significant Responses. Finally, if the pattern of responding to both relevant and 
comparison questions are equal or fluctuate significantly, then the test result is 
Inconclusive (Ben-Shakhar 2008; Ogilvie and Dutton 2008).
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All questions constructed for a polygraph examination require the individual to 
respond with a ‘yes’ or a ‘no’ (American Polygraph Association 2009). These ques-
tions are formulated in the pre-test interview based on the information provided. 
The pre-test interview consists of: greeting the individual, providing an explanation 
of the procedure and instrument, obtaining the examinee’s informed consent, deter-
mination of the suitability of the subject for testing, an acquaintance test to establish 
a baseline to a known and deliberate lie, a structured interview (to review the exam-
inee’s background and the case facts and to obtain a detailed review of each issue of 
concern with an opportunity for the examinee to provide their version of all issues 
under investigation) and a review of the test questions to be asked during the poly-
graph examination (American Polygraph Association 2009).

Concerns about the CQT have been documented but it is used by 35 states in the 
United Sates to monitor sexual offenders in the community (Consigli 2002). Its use 
has also grown in popularity in the United Kingdom, being used within high- 
security psychiatric hospitals as part of identifying and addressing treatment needs 
(Ho et al. 2013). Despite persistent criticism over its use, accuracy estimates for the 
CQT have ranged from 74% to 89% and 59–83% for guilty and innocent examin-
ees, respectively (Meijer and Verschuere 2010), suggesting that it has some clinical 
utility. Additionally, the National Research Council (2003), reviewing 37 laboratory 
and 7 field studies, showed a ROC of 0.85 and 0.89, respectively. These figures led 
the research panel to conclude that specific-incident polygraph tests can discrimi-
nate lying from truth-telling at rates well above chance, though well below 
perfection.

5.2  PCSOT

It is likely that the polygraph is so extensively used owing to its ability to provide 
fuller and more accurate information about an offender’s history, paraphilic inter-
ests (including ‘unhealthy’ sexual fantasies) and offence behaviour, all of which can 
increase the reliability of risk assessment and thus the more effective planning of 
treatment so as to meet the needs of the individual (Emerick and Dutton 1993; 
English et al. 2000; Heil et al. 2003). However, the polygraph has not been used 
extensively in the United Kingdom due to the view of the British Psychological 
Society (2004) at that point in time that it lacked a valid theoretical underpinning 
and had limited evidence from research in the clinical setting.

In the United Kingdom, large evaluation studies of polygraph with sexual 
offenders in the community have been conducted. Initially (Grubin 2006 and 
2010) conducted a pilot of voluntary polygraph testing across ten English proba-
tion areas. The results found that polygraph offenders were 14 times more likely 
to disclose information relevant to their treatment, supervision and risk assess-
ment, compared with a comparison group of offenders who received standard 
supervision without a polygraph. It was noted that taking the polygraph was vol-
untary and therefore raising questions about motivation of those that chose not to 
take the test. It has been noted that the comparison group were not robustly 
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matched, and the time points for recording disclosures were not adequately 
matched either (Gannon et al. 2012).

In order to address some of these issues, a further pilot was undertaken. In 2012 
Gannon et al., evaluated a mandatory polygraph pilot of adult sexual offenders on 
licence and under supervision by probation. Overall, the findings ‘suggest that the 
polygraph increases the chances that a sexual offender under supervision in the 
community will reveal information relevant for their management, supervision, 
treatment or risk assessment’. This is the only study found that has estimated the 
cost-effectiveness of polygraph and been used to recommend targeting the use of 
polygraph with high- or very-high-risk sexual offenders.

Therapists evaluating and/or treating sexual offenders need valid, reliable infor-
mation from the sex offender (Abel and Rouleau 1990). Without this, the therapist 
is less able to identify the precise treatment needs of the patient (Abel and Rouleau 
1990) and is less able to accurately manage risk (Wilcox 2009). However, it has 
been suggested that sexual offenders are extremely reluctant to disclose their offend-
ing histories (Blasingame 1998), thus making risk assessment and treatment provi-
sion extremely difficult.

It is widely acknowledged that past behaviour is the best predictor of future 
behaviour (American Polygraph Association 2009) and that the frequency of offend-
ing, the number of prior victims and the variety of unhealthy behaviours are all 
empirically linked to the risk of re-offending (Serin et al. 2001). As a result, it is 
vital that clinicians have accurate information on the offender’s sexual history. 
Support for the use of the polygraph is helping to achieve this aim and has been 
provided by English et al. (2000) using an American sample. They found that post- 
conviction sex offender polygraph tests often identify new crimes and high-risk 
behaviours which were not previously known. Further, agencies in the United States 
that use the polygraph for post-conviction sex offender purposes reported that it 
greatly enhanced the number of disclosures made by the individual and that, as a 
result of this, it led to better management and supervision of the individual and more 
appropriate treatment (English et al. 2000). Some research has been conducted in 
the UK (Gannon et al. 2014; Grubin 2010) which has found similar findings in rela-
tion to increased disclosures for those undertaking a polygraph and offender man-
gers reporting an increase in supervision or changing focus in supervision as a result 
of the disclosure made during a polygraph.

Research has consistently shown that the polygraph increases disclosures of the 
number of offences (Ahlmeyer et al. 2000; English et al. 2003; Wilcox 2002), the 
number of victims (Wilcox 2002; Wilcox and Sosnowski 2005), the range of para-
philias (Ahlmeyer et al. 2000; Wilcox and Sosnowski 2005), the age of offending 
onset (Wilcox 2002) and the number of high-risk behaviours (Buschman et al. 2010; 
Grubin et al. 2004) when compared to admissions through clinical interviews and file 
reviews. Additionally, the polygraph has been suggested to be effective as a ‘truth 
facilitator’ (Grubin 2002). Individuals can reveal information regarding their sexual 
history at three time points: when they are anticipating a polygraph examination, 
during the pre-test interview or during the post-test interview (once the polygraph 
examination has been conducted, an interview is conducted to discuss the results) 
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(Krueger 2009). It is not uncommon for subjects to disclose information prior to the 
actual examination (Abrams 1991; Blasingame 1998), possibly owing to fear of 
being found ‘deceptive’. Further, Grubin and Madsen (2006), using a US sample of 
176 sex offenders who had undergone a polygraph examination, found that 44% of 
individuals reported that they were more truthful with their probation officers than 
they otherwise would have been. Kokish et al. (2005) also found that the polygraph 
accurately identified truth-telling 92% and deception 82% of the time, suggesting 
that it is a reliable and valid instrument for use in post-conviction settings.

Crossover sexual offences are defined as those in which victims are from multiple 
age groups, multiple gender groups and multiple relationship categories (Heil et al. 
2003). Typically, when offence crossover is disclosed, assigned risk level increases 
(Gannon et al. 2008). Thus, it is important that for risk assessment to be reliable, infor-
mation regarding crossover offending be obtained. Abel and Rouleau (1990) have 
suggested that individuals with only one paraphilia are rather uncommon and that the 
majority of sex offenders have multiple paraphilic interests; thus, research needs to 
look into ways in which to increase the disclosures of such high- risk behaviours.

Research suggests that the level of disclosures about crossover offending 
increases as a result of a polygraph examination. For example, Heil et al. (2003) 
found that prior to the polygraph only 7.2% of the sample of inmate sexual offend-
ers had both child and adult victims; after the polygraph however this rose to 70%. 
In addition, English et  al. (2000) reported that the individuals studied reported 
mixed-gender victims only 10% of the time; post-testing this increased to 29%. 
Thus, the polygraph may not only be useful at increasing disclosures regarding 
sexual history, but this information may also be helpful in increasing our knowledge 
and understanding of the prevalence of crossover offending. Indeed, Cann et  al. 
(2007) conclude that at least 25% of convicted sexual offenders in England and 
Wales sentenced to at least 4 years in custody have engaged in some form of cross-
over behaviour.

The vast majority of research conducted in the field of post-conviction polygraph 
testing with sex offenders has been conducted in community-based samples in the 
United States. Indeed, research on the use of the polygraph in such settings in the 
United Kingdom is extremely slim. Pilot studies have taken place (Wilcox 2002; 
Grubin 2002; Grubin et  al. 2004; Gannon et  al. 2012) but these have looked at 
community-based samples (i.e. individuals on probation or parole) and none have 
considered the use of the polygraph in other settings such as mental health.

Whilst there are several types of polygraph tests, there is much evidence to vali-
date the use of post-conviction sex offender (PCSOT) tests. The sexual history 
examination (SHE) obtains a fuller and more accurate account of an offender’s 
sexual history, including the range of unhealthy behaviours in which he has engaged, 
the age at which these commenced and any unidentified paraphilias (English et al. 
2003; Grubin 2008). The information obtained from the SHE can assist in the tailor-
ing of treatment for the offender in addition to providing an opportunity for a more 
comprehensive assessment of risk (Wilcox 2002, 2009). It is widely acknowledged 
that sexual offenders minimise the extent of their offending, unhealthy sexual 
behaviours and/or fantasies (Ahlmeyer et al. 2000; Blasingame 1998; Grubin 2009). 
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In spite of this, without valid, reliable and detailed information pertaining to histori-
cal and current behaviours, the treatment provided is likely to be insufficient in 
addressing and managing risk (Abel and Rouleau 1990; Wilcox 2009). As a result, 
polygraph testing has been introduced to validate sex offenders self-reports 
(Hindman and Peters 2001) and to facilitate the gathering of historical information 
pertinent to risk (Emerick and Dutton 1993; English et al. 2000; Heil et al. 2003; 
Kebric 2009), with many therapists believing that therapy cannot be conducted ade-
quately without the polygraph (Abrams 1991).

It is likely that the polygraph is used due to its ability to provide fuller and more 
accurate information about an offender’s history, paraphilic interests (including 
deviant sexual fantasies) and offence behaviour, all of which can increase the reli-
ability of risk assessment and promote honest disclosure (Levenson 2009). The use 
of the polygraph as a ‘truth facilitator’ is extremely important as risk assessment 
remains an inexact science (Cortoni 2009).

Support for the polygraph as a truth facilitator has predominantly come from 
studies carried out in the United States and Canada. For example, English et  al. 
(2000) found that PCSOT often identifies unknown crimes, high-risk behaviours 
and a broader victim profile. Additionally, McGrath et al. (2007), using a sample of 
208 adult male sexual offenders, found that during the polygraph examination, 
4.3% admitted having had contact with a victim and 15.7% masturbating to offence- 
related sexual fantasies. It was estimated that between 60% and 80% of these dis-
closures were not previously known, and 96% of service providers rated such 
disclosures as ‘helpful’ or ‘very helpful’ in informing treatment and supervision. 
Finally, Hindman and Peters (2000) compared polygraphed and non-polygraphed 
sexual offenders on disclosures relating to male victims. They found that 30% of the 
former admitted to having a male sexual offence victim, compared to 17% of the 
latter, and the total number of victims jumped from an average of 1.25–9 per person. 
Clearly without the polygraph this information would have remained unknown and 
untreated (Levenson 2009).

As described above, research has consistently shown that the polygraph increases 
disclosures of the number of offences (English et al. 2003; Wilcox 2002), the number 
of victims (Wilcox 2002; Wilcox and Sosnowski 2005), the range of paraphilias 
(Ahlmeyer et al. 2000), the age of offending onset (Wilcox 2002) and the number of 
high-risk behaviours (Buschman et al. 2010; Grubin et al. 2004) when compared to 
admissions through clinical interviews and file reviews. When considering the impact 
of such disclosures in a high-security psychiatric hospital, the potential of the poly-
graph examination increases dramatically. There are currently four high- security 
hospitals within the United Kingdom. One of their aims is to protect the public from 
individuals deemed to be a high risk of harm and who are identified as suffering from 
a mental disorder. Due to the risky nature of these individuals, it is imperative that 
supervision and treatment is tailored to the specific patient and that all risk factors are 
identified. In addition, this is a unique setting and unique population. Whilst research 
in this field is limited, there have nonetheless been suggestions that individuals suf-
fering from personality disorder and psychopathy experience general physiological 
hypo-responsivity, making polygraph examinations difficult to conduct (Meijer and 
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van Koppen 2008; Verschuere and Ben-Shakhar 2011). Additionally, mentally disor-
dered sexual offenders routinely engage in cognitive distortions, for example, per-
ceiving children as wanting sex with adults. These cognitive distortions are likely to 
reduce feelings of guilt and anxiety, resulting in reduced detection during the CQT 
examination (Meijer and van Koppen 2008). As a result, it is surprising that the use 
of polygraph examinations within high-security psychiatric settings has not yet been 
researched in the United Kingdom.

Despite its perception as a ‘lie detector’, the polygraph as a ‘truth facilitator’ has 
gained much favour in the literature. For example, Grubin (2009) suggests that the 
disclosures that an individual makes are much more important than whether the 
individual ‘passed’ or ‘failed’ the examination, as 80% of all polygraphed individu-
als (regardless of whether they passed or failed the examination) disclosed addi-
tional information relevant to their treatment and supervision. Interestingly, Grubin 
et al. (2004) suggested that most information is disclosed during the pre-test inter-
view, well before the sensors of the polygraph are actually connected. Additionally, 
Grubin and Madsen (2006) found that 44% of an American sample of sexual offend-
ers reported that they were more truthful with their probation officers as a result of 
the polygraph, suggesting that it can increase honesty in treatment settings. Despite 
consistent findings to support the view of the polygraph as a ‘truth facilitator’, very 
few studies have considered the implications of such disclosures in formulating risk 
and treatment provision.

5.3  Ethical Issues and Conclusion

As previously discussed, the polygraph measures physiological changes associated 
with deception. It is now understood that these measures do not measure deception 
directly, as noted by Ben-Shakhar (2008), who added that physiological changes 
that are recorded may also be triggered by surprise, cognitive load, loud noises and 
fear of being classified as ‘deceptive’ when in fact the participant is not. The first 
three of these are controlled by the polygraph examiner by ensuring that the poly-
graph examination is conducted in a quiet room away from distractions and that the 
participant is made aware of all questions that will be asked during the test. The last 
of these confounding variables is invariably present in some participants; however, 
the use of the CQT enables a baseline of physiological responding to be established 
so as to limit the chances of ‘false-positive’ (when a truthful examinee is reported as 
being deceptive) and ‘false-negative’ (when a deceptive examinee is reported as 
being truthful) errors (Wilcox et al. 1999). Whilst these errors may still occur, the 
polygraph examiner ensures that a post-interview be conducted so that the results of 
the polygraph can be discussed with the individual.

Another area of criticism of polygraph has been the use of PLC questions and 
that they are manipulative in nature (Lykken 1981; Saxe 1991). The assumption 
made in these criticisms is that the polygraph is measuring lies, when in actual 
fact it records responses to stimuli, like many scientific tests (Nelson 2015). 
DLCs have been considered ethically more acceptable (Honts and Reavy 2009) 
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and have also been found to be effective with different languages and cultures 
(Nelson et al. 2012).

The polygraph is not without its critics, particularly with relation to field studies. 
Whilst they allow us to investigate real-world examples, they falter at their inability 
to establish ground truth. Without having a method which is independent of the 
outcome of the test, we are unable to accurately judge the reliability of the poly-
graph examination itself (Honts and Kircher 2011). Further, it has been suggested 
that the ability of the polygraph in obtaining new information is more related to its 
intimidating effect than its accuracy (Meijer and Verschuere 2010), with Matthews 
(2011) suggesting that deliberate disclosures are more dependent on the motivation 
of the offender than the polygraph itself. Finally, Grubin (2010) has raised the issue 
of the impossibility of teasing out the effects of the polygraph from the effect of 
treatment, as it may in fact be the latter which results in increased disclosures. As a 
result, the polygraph is rarely used in isolation, but instead forms part of a compre-
hensive assessment of risk and need (Levenson 2009).

Countermeasures are of concern to polygraph examiners and are behaviours which 
the individual may employ during the polygraph examination so as to distort the phys-
iological responses to comparison questions (for example, by increasing the physio-
logical responses to comparison questions so as to appear innocent) (Honts et  al. 
1994). Countermeasures can involve both physical (e.g. pushing toes to the floor) and 
mental (e.g. counting backwards from 7) (Honts et al. 1994). In reality it is extremely 
difficult to alter physiological responses on all relevant questions, but nevertheless, 
this is a concern for polygraph examinations. By employing the use of somatic activ-
ity sensors (such as on the seat, under the arms and feet during the polygraph test), 
both overt and covert physical activity is likely to be detected. The literature indicates 
that these sensors can increase the ability of the examiners to detect and observe such 
attempts at faking (Ogilvie and Dutton 2008; Stephenson and Barry 1986).

Mental countermeasures are much harder to detect. Some examples of mental 
countermeasures that have been studied include post hypnotic suggestion or stimu-
lant medications. There has been mixed findings as to the effectiveness of such 
measures (Timm 1991; Ben-Shakhar and Dolev 1996; Waid et  al. 1981). Other 
countermeasures employed may involve sleep deprivation, physical exhaustion, 
meditation or mental activity.

Despite this area being of concern to polygraph examiners, little research has 
looked into the employment of countermeasures with contemporary testing proce-
dures or the effect on the accuracy of the tool.
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6.1  Introduction

The physician must…have two special objects in view with regard to disease, namely, to do 
good or to do no harm. (Hippocratic Corpus, Epidemics, Book I, section XI)

The evolution of clinical psychiatry is a fascinating one. It is a journey that contin-
ues to develop, exploring new concepts and revisiting existing ones interchange-
ably. At its core lies a deep appreciation of humanity and for us to serve our 
profession well, this needs to remain central to how we practice. If, hidden amongst 
our other attributes, we lose our compassion, then we demean the very nature of 
what it is we strive to achieve. We lose sight of the human condition and we do our 
patients a grave disservice.

As clinicians we must ensure that our duty to our patients is respected and 
enforced. We should hold present in mind our ethical and moral duties at all times. 
The overriding principles of medical ethics are those of autonomy, beneficence (to 
seek to do good), non-maleficence (to do no harm) and a respect for justice. The 
issues however are complex and the principles are weighed against each other, sel-
dom considered in isolation. As an example, the principle of non-maleficence goes 
hand in hand with the principle of beneficence. One is constantly balanced against 
the other, but because human communication is complex and context specific, bal-
ancing risk of harm against potential benefit will vary from person to person and 
sometimes for the same person at different times or in different circumstances. Such 
decision-making is further complicated by the fact that often the balance of risk and 
harm to an individual is only ultimately understood when viewed through a retro-
spective lens.
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If we take the principles of beneficence and non-maleficence and apply them to 
the practice of administering medication to patients detained against their will in 
secure settings, it becomes clear that the ethical dilemmas are manifold. As psychia-
trists, and doctors foremost, we are in a unique position to try to ameliorate the psy-
chological distress and suffering of those in our care. We have a number of tools at 
our disposal that can be employed to help treat our patients, the most potent of which 
in today’s Western world is medication—specifically, antipsychotic medication.

Antipsychotic medication is a big player in the current climate. Prescription rates 
have never been higher and the toll of mental ill health never greater. The ethical prin-
ciples that guide us in terms of delivery of care are central to the endeavour of prescrib-
ing treatment in the form of medication. We do this in an attempt to modify the behaviour 
of our patients, both in terms of ameliorating internal distress and reducing actual and 
potential violence. In so doing we may cause a direct risk to that patient’s health.

We need to consider, therefore, with whom the responsibility lies in terms of 
judging the harm suffered. Equally important is determining to what extent a medi-
cation regime is deemed too risky. When, for example, is high-dose antipsychotic 
medication justified, and when is it malpractice? Being both mentally unwell and 
having committed harm to others in the wider community, our patients face signifi-
cant social marginalisation. They are considered both as a risk to society and often 
as a risk to themselves. As forensic psychiatrists we need to be able to balance and 
weigh up the ethical obligations we have to the patients in our care and the ethical 
obligations we have to wider society in terms of management of risk. Never more 
apparent is this dual role than when prescribing and administering high doses of 
antipsychotic medication when consent to do so has been refused or revoked.

The advent of pharmacological agents designed with ever-increasing sophistica-
tion has led to increasingly optimistic predictions with regard to the alleviation of 
some of the distressing symptoms experienced by those suffering with severe and 
enduring mental illness. Whilst the expansion of the pharmacological industry 
offers cautious hope, it is countered with the knowledge that these medications 
carry a significant physical, psychological and societal burden. Ethical issues are 
inextricably linked to the act of prescribing antipsychotic medication, not least in 
terms of informed consent and capacity, but also in the face of wider societal con-
straints and financial ties to the pharmaceutical industry. The relationship with the 
industry is important to consider because it is unavoidable given the way in which 
research and development of new medications is carried out—the influence that the 
pharmaceutical industry has to potentially shape the science of psychopharmacol-
ogy is great, and there is public feeling that financial ties, including recruitment 
incentives, serve to influence professional behaviour and thus medical care (Strous 
2011). There are clear ethical problems when a treating psychiatrist accepts gifts 
from pharmaceutical companies, or agrees to use certain medications on the back of 
a financial incentive. It is likely that gifts given in the context of intensive advertis-
ing campaigns create an unconscious bias in that psychiatrist’s prescribing practice. 
Insel states that the problem is greater in psychiatric practice than in medicine or 
surgery owing to the psychopharmacological focus of many pharmaceutical compa-
nies (Insel 2010).
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Sales of antipsychotic medication in the Western world are huge, and they gener-
ate a large amount of income for the pharmaceutical companies. Some of this is in 
turn fed into further research and studies, so it is vital that prescribers are kept 
abreast of marketing practices and biases in therapeutic information (Strous 2011). 
The need to engage responsibly and ethically in the prescription and administration 
of these agents therefore remains of utmost importance.

6.2  The Rise of Antipsychotic Medication

Antipsychotic medication currently holds a central place in the treatment of many 
with psychiatric disorders and it at times tends to dominate much of what we do—
certainly within secure settings where a major arm of the treatment arsenal com-
prises use of these agents. We can often find ourselves the deliverers of care by 
virtue of the drugs at our disposal—and this is where ethical mindfulness and sen-
sitivity need to play a part in the decisions that we make.

Mental health care has historically made use of substances, both legal and illicit, 
with varying degrees of success. It was not however until the early 1950s that a 
French pharmaceutical company, investigating sedative drugs for use in surgery, 
discovered chlorpromazine. They found that it caused relaxation without significant 
drowsiness. The subsequent serendipitous discovery that chlorpromazine could also 
alleviate disordered thinking and behaviour was groundbreaking. It challenged the 
way in which mental illness was conceptualised and treated and in so doing gave 
psychiatric practice medical validity. Chlorpromazine paved the way for the search 
for other antipsychotic agents, and society became more aware about the use of 
antipsychotic medications and the way in which they worked.

The social impact of this was significant. Psychiatric symptoms started to be 
attributed to chemical imbalances rather than to any underlying psychological or 
emotional needs, which in part helped to reduce some of the stigma surrounding 
mental ill health. This was not merely a moral or spiritual affliction, a weakness of 
the mind—there had to be a neurobiological basis. This medicalisation of psychia-
try served to swell the increase in the psychiatric drug market and fuelled research 
into the search for more potent pharmaceutical agents. This advancement in research 
helped to generate a better understanding of the pathophysiology of many mental 
processes. Although this understanding remains only partly understood, one thing 
became clear—antipsychotic medication was here to stay.

6.3  Use of High-Dose Antipsychotics and Polypharmacy 
in the Management of Severely Disturbed Offenders

We now prescribe antipsychotic medications to our patients with an awareness of 
the large evidence base that supports their use. We know that the medication can be 
used to good effect to reduce aggression arising from psychosis, but it is also used 
to try to reduce risk of future violence—something that can be very hard to 
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determine. Most of our patients have co-morbid psychiatric diagnoses—serious 
mental illness and personality disorders in combination, often compounded by 
longstanding substance misuse issues. This co-morbidity can help to explain why 
some are often slow to respond to treatment and frequently relapse. It also helps to 
explain why, in cases such as these, clinicians often resort to antipsychotic poly-
pharmacy or high-dose antipsychotic monotherapy.

High-dose antipsychotic monotherapy arises when a clinician prescribes more 
than the recommended BNF (British National Formulary) maximum limit for one 
antipsychotic agent. Antipsychotic polypharmacy arises when two or more antipsy-
chotic medications are prescribed to run concurrently. In the case of polypharmacy, 
the amount of medication can be determined by converting the dose of each antipsy-
chotic medication into a percentage of the BNF maximum recommended dose for 
that medication and adding these together. A cumulative dose of more than 100% is 
deemed a high dose (College Report 2014). The reason that this is considered an 
issue is because at higher than recommended doses there are two major concerns—
firstly, there is an increased chance that the risk–benefit ratio for the medication will 
be exceeded and that there will be harm caused to the patient, and secondly, the 
responsibility of any harm caused will be assumed by the prescriber and those that 
dispensed and administered it (the pharmacist and the nurse). So, is there an evi-
dence base for going off the recommended prescribing piste, and if it is deemed a 
necessary route for treatment, what are the ethical considerations that need to be 
held in mind?

From a pharmacological perspective, there are two main reasons why higher 
doses of antipsychotics might be theoretically justified in some cases. The first rea-
son is that individual patient differences in pharmacokinetics (how the body affects 
the medication) may lead to insufficient antipsychotic medication reaching the 
effect site. The second reason is that some patients have differences in their pharma-
codynamics (how the medication affects the body), which might mean that higher 
doses of antipsychotic medication are required (College Report 2014).

We know that if psychosis is left untreated, or insufficiently treated, behaviours 
that manifest can be impulsive and aggressive, and these risk harm both to the 
patient and to others. We also know that patients can continue to behave in ways that 
are violent and impulsive even when the psychosis is under control. Most violence 
in forensic settings tends to be impulsive, and this can be mediated by antipsychotic 
medication (Warburton 2014). The impulsivity may arise from the psychosis itself, 
or may be separate to it. With the aid of neuroimaging, it has been demonstrated that 
at least 60% of the dopamine (D2) receptors need to be blocked by the antipsychotic 
medication in order for a reduction in the psychosis to be seen. At beyond 80% 
blockade the beneficial effect is less evident, and there is an increased (and often 
substantial) side effect burden. Interestingly, there is increasing evidence that in 
some patients with schizophrenia, symptoms do not seem to be driven through dys-
function of dopamine pathways, which would make increasing the dopamine block-
ade in such patients clearly futile (Taylor et al. 2015).

Not unsurprisingly, there is little evidence base to support the use of high-dose 
antipsychotic monotherapy or antipsychotic polypharmacy specifically to reduce 
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violence in the medium to long term (Goedhard et al. 2006). There is some evidence 
that suggests an association between prescriptions of higher antipsychotic dosage in 
patients who have a history of violence and who have also engaged in recent violent 
behaviour. Wilkie et al. found that patients with a history of aggression had a nine 
and a half times higher chance of being prescribed higher doses of antipsychotic 
medication, as did those patients who had a greater than 5-year history of antipsy-
chotic medication prescription. Their conclusions surmised that the high-dose anti-
psychotic prescription related more to patients’ past reputation of aggression and to 
prescriber differences, than to patients’ current behaviour (Wilkie et al. 2001).

The current Maudsley Prescribing Guidelines reports that there is no firm evi-
dence that high doses of antipsychotics are any more effective than standard doses. 
They note that in the UK, the vast majority of high-dose antipsychotic prescribing is 
through the cumulative effect of polypharmacy (Taylor et al. 2015). The guidelines 
recommend that the use of high-dose antipsychotics be an exceptional clinical prac-
tice (that is, not the norm) and that it should only ever be employed when an adequate 
trial of standard antipsychotic treatments, including clozapine, have failed. The main 
clinical rationale for prescribing combined antipsychotics is to improve residual psy-
chotic symptoms. The guidelines however state that there is no good objective evi-
dence that combined antipsychotics (that do not include clozapine) offer any efficacy 
advantage over the use of a single antipsychotic (Taylor et al. 2015).

The limited evidence base is likely a consequence of the fact that those patients 
requiring and receiving high dose antipsychotic medication are too unwell to take 
part in any clinical studies. Managing longer-term aggression and challenging 
behaviour is particularly complex given the multifactorial nature of the psychopa-
thology in many cases (such as childhood conduct problems, victimisation history, 
social living situation and substance misuse) (Swanson et al. 2008).

As many as 30% of psychiatric patients receive antipsychotic polypharmacy at 
any one time (Längle et al. 2012). Current guidelines recommend that at least two 
trials of monotherapy be attempted, followed by a trial of clozapine prior to consid-
eration of polypharmacy. If, as in some cases, polypharmacy is introduced as the 
rule and not the exception, what we see is an increase in side effect burden. High- 
dose antipsychotic treatment clearly worsens adverse side effect incidence and 
severity. The side effects of these medications are horrible and can become life- 
threatening. The evidence that these medications can cause harm is compelling. 
There are a number of published reports of clinically significant side effects such as 
an increased prevalence of extrapyramidal side effects, increased metabolic side 
effects, sexual dysfunction, increased risk of hip fracture, paralytic ileus, grand mal 
seizures, prolonged QTc and arrhythmias associated with antipsychotic polyphar-
macy (Taylor et  al. 2015). This knowledge carries with it its own ethical bind. 
Medications used to help combat these side effects can themselves impact nega-
tively, with anticholinergics (commonly used to help manage extrapyramidal side 
effects) causing, amongst other complaints, cognitive impairment. So the antipsy-
chotic medication used to help moderate the behaviour carries risk to the patient, as 
does the medication used to counter this risk. What results is a constant, circular 
risk–benefit analysis.
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What is it then that leads to high antipsychotic prescribing in the forensic popula-
tion? There is often the assumption that it is a lack of response to lower doses and 
that the high doses are warranted in attempts to reduce the threat of future violent 
behaviour. Often these patients are deemed treatment resistant and their insight 
remains limited. In these cases, it is common for the medication to continue 
unabated. There is also the pressure to provide pharmacological treatment for those 
who are behaviourally challenging to manage, even when there is no strong evi-
dence base to support the use of antipsychotic medication in the treatment regimen. 
The question to be asked therefore is what is it that we are treating—aggression 
predicated on historic risk, current risk or future risk? For many, it is treatment for 
all of the above, and sustained high-dose medication appears to be the answer.

6.4  What Ethical Issues Are Raised by the Use of High-Dose 
Antipsychotic Medication?

So how do we engage ethically in this psychopharmacological arena? The power 
that lies in the clinicians’ hands is remarkable, particularly given the ability that 
these medications have to alter mental state and behaviour. It is clear that the ethical 
code underpinning this power is critical. It is no less important to understand how 
dopamine blockade alters the neurotransmitter balance than it is to obtain well 
thought through informed consent for the administration of the proposed antipsy-
chotic medication. It has long been observed that injuries to patients may be caused 
by overmedication by doctors. Sometimes the disease process itself masks these 
injuries, and at other times they are attributed to side effects.

So, with this in mind, are we able to justify prescribing high doses of medica-
tions that we know have the ability to cause harm? If we are able to achieve a desir-
able outcome, by which I mean a reduction in the violent behaviour and a quietening 
of the patient’s internal distress, then it could be argued that the treatment is justi-
fied because it is necessary (both in terms of the best interests of the patient and 
also in terms of reduction in risk of harm to others). However, an important ques-
tion remains—is it morally right to achieve this outcome in the first place, and if it 
is, is it ethically acceptable to do so in this way? This is particularly relevant to ask 
in those that are behaviourally very challenging (for example, as a result of mal-
adaptive personality traits) rather than those who are immediately challenging as a 
result of their (treatable) psychosis. The point here is that in those without clear 
evidence of an underlying psychotic process driving the behaviour, there is little 
scientific understanding of how the chemical action of the antipsychotic medica-
tion helps to moderate the behaviour. What we do know from clinical experience is 
that it can, and often does, help. But this is a controversial area and one that causes 
heated debate. It also stands to reason that in treating patients who present with 
challenging behaviour, outside the realm of psychosis, we are merely muting the 
behaviour and not treating the cause. This may be why we see long-stay forensic 
patients, in whom the psychosis has remitted but the challenging behaviour 
remains, on long-term maintenance therapy with antipsychotic medication. There 
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is an argument to suggest that in treating the behaviour, the patient is better able to 
develop their life in ways that increase their chance of discharge from hospital. 
There is a significant positive social impact too for reducing the level of aggression 
and violence that supports the rationale for prescribing high doses of antipsychotic 
medication, although this needs to be weighed up against the side effect burden 
that often ensues.

What I am saying therefore is that even if the antipsychotic medication, given 
against the patient’s consent, causes them harm, the treatment itself may be com-
paratively less damaging to the patient than leaving the behaviour (whatever the 
underlying psychiatric cause may be) unchecked. What then arises, is deliberation 
about to whom the treatment is intended to benefit—society or the patients them-
selves? In the forensic arena, it is, more often than not, the potential risk to others 
that trumps any intended benefit to the patient.

Is the use of high-dose antipsychotic medication then a reasonable approach in 
terms of managing our  patients? Does it deal merely with the expression of the 
aggressive behaviour? If this is the case, then it can only be ethically acceptable if it 
is not possible to treat the core problem from which the behaviour stems.

But we know that the side effect burden is significant when these medications are 
prescribed at high doses. Extrapyramidal side effects induced by antipsychotics are 
of significant clinical importance, not least because they have been shown to affect 
patients’ quality of life negatively but also because they result in further stigmatisa-
tion. It is well documented that these effects reduce antipsychotic medication con-
cordance because of this stigma, but also because of how unpleasant the side effects 
are for the patient. Extrapyramidal side effects can make people feel dysphoric, 
apathetic, emotionally withdrawn and cognitively slowed (Tandon and Jibson 
2002). Other symptoms include akathisia (feelings of restlessness, inner tension and 
mental unease), which can be particularly unpleasant. Some studies have found that 
there is additionally a greater likelihood of suicidal ideation in those affected with 
akathisia (Seemüller et al. 2012).

With the prescription of antipsychotic medication comes an increased risk of 
cardiac arrhythmias and sudden death. These risks are heightened with higher doses 
and autonomic arousal, and also in some patient groups (for example, women, those 
with cardiovascular or liver disease and those also taking other drugs with cardiac 
effects or risky pharmacokinetic interactions (College Report 2014)). There is also 
evidence from two meta-analyses that reveal the higher the antipsychotic dose, the 
greater the effect on cognition, which gives direct support for the view that high 
antipsychotic dosage is detrimental to cognitive function. We know that anticholin-
ergic agents might be required to treat the side effects, and so the detrimental effect 
on cognition is intensified (College Report 2014). The impact of being on high-dose 
antipsychotic medication is difficult to avoid, and this naturally has a detrimental 
effect on issues such as medication concordance.

The principle of non-maleficence is an important injunction against overtreat-
ment, but in reality it is the weighing up of beneficence and non-maleficence that 
determines much of clinical care. Our decision-making therefore needs to be con-
stantly considered within the context of a harm–benefit analysis (Sokol 2013). 
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Given that the perception of what constitutes a harm and a benefit varies on an 
individual basis, the principles of non-maleficence and beneficence may best be 
considered in light of respect for autonomy, one of the four guiding principles of 
medical ethics. I will explore this a little further, below.

6.5  Considering Ethics as Principlism

Some may question the need to use an ethical framework, but it makes sense to do 
so in order to help set our own personal codes of moral reasoning aside. They form 
the basis for expected standards of behaviour. What I may view as right and wrong 
is relative to another person’s view of right and wrong. Our moral codes will likely 
differ, and it is the use of an ethical framework that enables clinicians to acknowl-
edge the importance of our patients’ values and principles. An ethical framework 
can therefore allow us to appreciate another’s values, even if set apart from our own 
beliefs and moral code (McKinnon 2007).

The four principles plus scope approach to ethical dilemmas offers a culturally 
neutral and accessible framework (Beauchamp and Childress 2001), and it may be 
used here to aid thinking about some of the issues that face forensic clinicians when 
decisions about treatment regimens are being debated. The four principles comprise 
autonomy, beneficence, non-maleficence and respect for justice. None are seen nec-
essarily in isolation, and conflict commonly arises between them, which allows 
room for ethical debate as dilemmas arise on a frequent basis.

6.5.1  Autonomy

In Kant’s view, patients act with autonomy when they move towards aims and 
objectives over which they have ownership. This relates to prescribing practice 
when the patient is able to consider the medication and decide whether they consent 
to it or refuse it. It also applies to questioning the judgement of the clinician and 
querying the diagnosis. The degree to which patients in these settings can consent is 
however a matter for debate. Does consent to medication at times morph into assent? 
Knowing that an increase in leave (and hence possible increased liberty) is linked 
closely to your medication concordance is likely to sway your decision to agree to 
take the medication. Similarly, if you know that your refusal to take oral medication 
will result in it being forced upon you in injectable form, then you may end up 
agreeing to take it.

The fact that situations like these arise is due in large part to the nature of the 
setting. As all forensic patients are detained, legal coercion becomes part of the 
landscape. The forensic patient finds that their autonomous right to choose between 
refusing and accepting medication is limited by the treating clinician and team. If 
the clinician is of the view that the treatment is deemed necessary for the patient’s 
welfare, then it will be enforced, irrespective of the patient’s viewpoint. Because the 
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welfare of others, and society at large, needs also to be born in mind at all times, it 
is easy to see how further restrictions on one’s autonomy can arise. You can see how 
easy it is for abuses of power to creep in. It is often third parties that influence and 
determine decisions about treatment and discharge of the forensic patient, and as a 
consequence, the views of the forensic patient regarding their treatment often bear 
less weight. Their autonomy is therefore limited.

With respect to autonomy, it could be argued that treatment methods that avoid 
the use of antipsychotic prescribing altogether may be preferable, for example, indi-
vidually tailored psychological intervention, or occupational therapy. This avoids 
much of the ethical dilemma, but if the behaviour is so challenging that engagement 
with the therapist is futile, then we are again back at the starting blocks. There is no 
doubt that individual autonomy holds great weight in today’s Western society. There 
is little that challenges the perception that personal success (and therefore power) is 
of paramount importance. It is interesting to consider however that this perception 
lies in stark contrast to the way in which non-Western societies operate, where well- 
being is measured as a collective. In these cultures, the ability of a community to 
support the health and wealth of its members is seen as its greatest strength. 
Individualism, and therefore autonomy, has much less importance. The strength in 
these cultures is in the collective.

6.5.2  Beneficence

This demands that as clinicians we act in a manner to ‘seek to do good’ to our 
patients. It is the very meaning of clinical benefit. It can however be difficult to 
ascertain what beneficence really entails. On the one hand it could be about making 
the patient feel better on an emotional level, and on the other hand, it could be about 
making that same patient behave better (often with the aid of medication). And if 
behaving better is a benefit of treatment, then does this contradict the notion of 
moral neutrality in medicine, that is, ensuring that we do not impose our own moral 
values and codes on to anyone else? This ethical dilemma is in turn weighed against 
the duties that the clinician has to the local community and to wider society. There 
is the potential here for this to become an ethical minefield.

One important aspect of beneficence is to seek the patient’s willingness to accept 
treatment. Sen et al. have suggested that seeking consent prior to any coercive or 
enforced medication measure is taken, could be perceived as showing appropriate 
ethical concern for the patient’s beneficence (Sen et al. 2007). The clinical reality 
however may be somewhat removed from this notion.

In recent years there has been a shift in psychiatry and medicine, away from 
beneficence and towards autonomy. The shift is towards honesty and authenticity, at 
the cost of causing potential distress to the patient. Where a clinician may once have 
withheld some of the truth regarding diagnosis to their patient, believing that it 
would cause too much distress, the thinking now is that the patient must take the 
lead in managing their illness, assuming they have the capacity to do so.
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6.5.3  Non-maleficence

The use of sedating and powerful medication raises concerns with respect to risk 
of harm to patients. It is also not clear who should judge the harm suffered. It may 
be argued that there is merit in short-term breaches of this principle, on the grounds 
that the longer-term benefits outweigh the short-term distress. It is not always clear 
however if the harm done to the patient is always in their best interests—at times 
it is clearly done to meet the needs of the others (for example, the sedative effects 
of high-dose antipsychotic medication yields the patient less aggressive and there-
fore the risk of harm to others is reduced). It may also be argued that the loss of 
physical autonomy that the medication causes is harmful to the patient. What 
about medication prescribed for the prevention of violence that may happen but 
has not yet. Is that justified? Can that be construed as doing patients both a wrong 
and a harm?

6.5.4  Respect for Justice

We are required to treat people in similar ways. However, forensic patients are vul-
nerable to exploitation and injustice. Political pressure can be exerted in all manner 
of ways, particularly if the case has a significant media interest. We need to be con-
fident as clinicians that in prescribing these medications, we are acting honestly and 
fairly, particularly if the medication is strongly opposed by the person receiving it. 
It is a matter of respect for our patients. It is about keeping in mind respect for their 
humanity.

6.5.5  Scope of Application of the Principles

The scope of the application relates to the duties of forensic psychiatrists and to 
third parties and is always a difficult tightrope to walk. The balance is more often 
than not shifted towards the protection of others.

6.6  Issues with Principlism

Sen et al. have argued that in cases of conflict between different principles, the prin-
ciple of justice should be given greater credence (Sen et al. 2007). But do we need 
to consider a moral emphasis? Should we consider, rather, a different approach—
one such as the World Medical Association? This method encourages the analysis of 
rational versus non-rational approaches to ethical decision-making. Rational 
approaches engage concepts of deontology, utilitarianism, principlism and virtue, 
whereas non-rational approaches comprise obedience, imitation, feeling or desire, 
intuition and habit (Williams 2005). There is a case to be made that adopting the 
principlism approach does not often sit comfortably with forensic psychiatry, 
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namely, because the principles often lie in conflict with each other but also because 
there are invariably issues relating to third parties that are not covered by the four 
principles. Lastly as others have pointed out, in forensic psychiatry there is a need 
to pay special attention to the principle of justice.

6.7  Informed Consent, Capacity and the Forensic Arena

A competent adult has the right to refuse treatment, even if that refusal of treatment 
may adversely affect them. It follows therefore that if the patient has capacity, their 
decision must be respected irrespective of how wise or unwise that decision may be. 
Lack of capacity may be temporary or it may endure over long periods of time. It 
may also fluctuate and thus vary. It is the dynamic and situation-specific nature of 
capacity that can render decision-making difficult. If someone is found lacking 
capacity, any subsequent decision made regarding their treatment must demonstrate 
that it was done so in the patient’s best interests. It is also important that the methods 
chosen to deliver the treatment (for example antipsychotic medication) are adminis-
tered in the least restrictive fashion.

The law dictates that there is a legal duty to obtain informed consent prior to 
starting treatment. In forensic settings there is a constant tension between care and 
control and between concepts of capacity and consent. The ethical importance of 
informed consent is that it is itself key to respecting patient autonomy. The two are 
inextricably linked together. It is important here to remind ourselves that the essence 
of autonomy lies with its roots in Kantian reasoning—where the links between 
autonomy and respect for persons are well established. Put simply, autonomy 
reflects respect for the person, which is a fundamental principle in the practices of 
psychiatry.

The legal and ethical foundations of health care are founded on the premise of 
informed consent, which itself centres on the therapeutic relationship between treat-
ing clinician and their patient. It is this patient–doctor relationship that influences 
the norms of informed consent and it is within the context of this relationship that 
treatment decisions are made. One of the key elements involved in the process of 
informed consent comprises information sharing that is accurate and balanced, to 
include the risks and benefits of not only the proposed treatment but also of the risks 
and benefits of having no treatment at all. This sharing of information also needs to 
be sensitive to the values held by the patient, as much as is possible.

Another key element that needs to be held in mind is the assessment of the 
patient’s decision-making capability and, specifically, the ability of the patient to 
come to an informed, non-coerced decision. It is the remit of the clinician to under-
take a clinical judgement of capacity, and this requires careful exploration of a num-
ber of factors. These include the ability of the patient to communicate their 
preferences, to understand and retain the information presented to them, to think 
through the available choices in a rational manner and to appreciate the nature of the 
illness and associated recommended treatment in the context of their own life and 
belief system. This last factor is particularly important, not least because if the 
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assessment of capacity does not pay consideration to the patient’s ability to act in 
line with an authentic sense of what is right for them, then the resultant consent can-
not be considered to be voluntary.

It is interesting to consider the nature of what voluntary cooperation actually 
comprises. There is in fact a continuum of which numerous shades of voluntarism 
can be appreciated, such as: active cooperation, passive cooperation, ambivalence, 
silent objection, irrational opposition and rational refusal. A patient may move 
along this continuum in either direction during the course of their illness and in the 
process choose to accept some treatments but not others (Cahn 1982).

In the forensic arena we struggle to obtain voluntarism with respect to informed 
consent. As adults we are entitled to accept or reject health care interventions on the 
basis of our own personal values and goals. However, this is not true for those 
detained against their will. Compare, for example, the psychotic patient in a secure 
hospital who is quite clearly less able to offer an un-coerced decision than a psy-
chotic patient considering treatment in a community care setting, who can make such 
a decision. It is evident that it is the context of the situation that either supports or 
undermines the ability of the patient to come to a truly autonomous decision. Despite 
the restrictions placed on autonomy, optimal conditions for obtaining informed con-
sent should include an informed psychiatrist, a non-technical presentation, patient 
familiarity, involvement of other potential informants, information repetition and 
attempts to ensure that the patient is as free as possible to make the choice without 
any unreasonable pressure. It is recommended that providing aids to those who may 
have cognitive impairments should also enhance the process (Applebaum 2007).

Even those that regain the capacity to consent (for example, following the remis-
sion of a psychotic episode) find that their capacity to do so is compromised by 
virtue of the fact that they are unable to refuse the treatment even if they wanted to. 
As such therefore, although optimal informed consent is considered best practice 
when consenting a patient to antipsychotic treatment, the process of doing so in a 
forensic patient is less than perfect. It would appear that the idea of using informed 
consent to provide assurance that the patient has neither been deceived nor coerced 
is something that can only really be fully appreciated outside the realm of forensic 
psychiatry in secure hospital settings.

The legal assumption that patients require capacity in order to be autonomous 
creates difficulty, not least because many forensic patients are not capacitous for 
long periods of time. Consider also the fact that for those non-capacitous patients, it 
is the mental health professionals who become the agents of control (Sen et  al. 
2007). This does not sit easily with most clinicians. It is further fraught with unease 
when the primary therapeutic relationship that the forensic patient has is with those 
that are responsible for the forcible administration of medication. And with the risk 
associated with enforced medication, the more rigorous the informed consent needs 
to be. Due to the impact of psychiatric disorders on cognitive functioning, there is, 
and arguably ought to be, a high degree of scrutiny about issues of capacity to con-
sent to treatment, particularly if the treatment is deemed risky (Carrier et al. 2017).

The refusal to consent (albeit in a compromised manner) to antipsychotic medi-
cation whilst detained under mental health law is a common ethical tension that is 
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played out in forensic settings frequently. To prescribe medication in these situa-
tions, the clinician must have confidence that it will be of potential benefit to the 
individual receiving it. We need to ensure therefore that we have a sound knowledge 
of the evidence base that supports it and keep the intention of ameliorating the men-
tal illness and contingent behaviours upmost. The ethical principles that guide us 
help to maintain professional integrity, but in addition to these principles, we might 
also consider acting in a manner that allows sensitive recognition of what that 
patient and their family want and then to act sensitively, both admitting and address-
ing our limits wherever possible (Levine and Bleakley 2012).

We need to ask ourselves whether, in enforcing the medication, we are violating 
our ethical principles. How do we weigh up our duty to our patient and our duty to 
the public? Given the arena that we work in, it is our duty to the public (and to third 
parties) that tends to be more heavily weighted in the decision-making process. We 
are duty bound to be mindful of our societal contract with the community in terms 
of attempting to understand, assess and modify risky behaviour in mentally unwell 
offenders. The use of antipsychotic medication is more often than not central to this 
endeavour, but we must not lose sight of those we are trying to help whilst also 
balancing our duty to society. Throughout history we have seen abuses of the privi-
leged clinician–patient relationship and how easy it is for psychopharmacological 
agents to be harnessed by those in positions of influence to be used as a means by 
which to advance their own political agendas.

6.8  Conclusion

It is important that as psychiatrists we acknowledge the complexities of human 
nature and the manifold ways in which mental illness can present. It is equally 
important to appreciate and make use of the great advances that we have witnessed 
in recent years with regard to neurobiological understanding of many of these men-
tal processes. As our understanding of mental illness has grown, the development of 
increasingly sophisticated antipsychotic medication has too. And yet it also remains 
necessary to acknowledge the limits of our psychiatric understanding.

The use of high-dose antipsychotic treatment regimens tends to be restricted 
to hospital inpatient units. We know that in not treating the symptoms of mental 
illness, especially when they are severe and interfere with healthy development 
and sustenance of emotionally important relationships, there is the potential to be 
devastating consequences. But,  perhaps in light of growing public awareness 
about mental ill health, there is also a trend for antipsychotic medication to be 
used as a means by which to manage emotional and behavioural problems in 
challenging patients outside of hospital too. The use of antipsychotic medication 
in this way raises the question of whether the idea of drug treatment for behav-
ioural problems is a morally acceptable one. These medications have an impor-
tant and often necessary role, but there are both ethical and very real dangers 
associated with these medications, not least those that are prescribed in high 
doses and in combination.
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Michel has argued that the sustained drive to seek out psychopharmacological 
solutions for the problems of human living constitutes an exemplification of bio-
logical reductionism. Although some may disagree with this viewpoint, it is an 
insight that warrants taking time to pause and reflect (Michel 2011).

With this in mind, at what point do we need to consider issues relating to person-
hood? What is it to have a meaningful life, alongside its responsibilities and imper-
fections? Who is it that determines which is held greater—one’s dignity and sense 
of self, or one’s improved function and productivity resulting from administration 
of medication? Some patients feel that treatment with antipsychotic medication has 
caused their participation in life itself to be deadened and report that their ability to 
engage with others has become so limited by their pathology that life itself is devoid 
of meaning. These are treatment decisions that require of the forensic psychiatrist a 
close and thoughtful ethical analysis at every turn.

It is worth here considering the views of those that oppose the use of antipsy-
chotic medications. There has long been debate about whether these medications 
are used as chemical alternatives to the straight jacket. The idea that the prescription 
and administration of antipsychotic medication leads to covert social control encour-
aged the swelling of the antipsychiatry movement in the 1960s and 1970s. As a 
consequence, the psychiatric profession reacted by strengthening its medical and 
scientific credentials, and the idea of the specificity of drug treatment became a 
central part of that endeavour (Moncrieff 2008). Does psychiatry therefore operate 
as a covert measure of social control? It is not a question that is to be considered 
here, but it is not hard to see that as forensic psychiatrists one of the main treatment 
goals is to achieve behaviour that allows our patients to attain conformity with the 
law. Many patients however demonstrate behaviours that do not change, despite 
symptom alleviation, which creates further tension when society has come to expect 
that the outcome of treatment results in a safer place for all.

Forensic psychiatrists are called upon to practice in a manner that balances com-
peting duties to the individual patient and to wider society. In doing so, we need to 
be bound by underlying sound ethical principles. We know that informed consent is 
fundamental to ethical practice because it is the mechanism by which patients 
autonomously authorise medical interventions. It is this autonomy that allows the 
patient control over their medical destiny—except that in forensic mental health 
settings that autonomy is undermined by the nature of the law that detains them. 
Those detained under mental health law do not have the right to refuse antipsychotic 
medication if it is deemed by the treating team to be necessary to manage their ill-
ness and consequent risks, and thus their autonomous right is undermined by the 
very legislation that keeps them in hospital.

There is a duty on us to maintain our ethical principles and hold them in mind at 
all times, not least because this dual relationship to patient and to society can be 
fraught with challenges. Take, for example, the tendency to prescribe antipsychotic 
medications to patients based on their previous history of risk alone. This is done in 
order to reduce the risk of future, potential violence to others. In terms of our ethical 
commitment to do no harm, can this be justified? Because our patients are guilty of 
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violent crime, are they less able to claim moral or legal protection? On the other 
hand, if this patient was undertreated and they committed a violent act against 
another person, could that less than optimal treatment be justified in the knowledge 
that they had a history of acting in a violent manner? In a world where the tendency 
to pathologise and codify human behaviour is becoming increasingly common, it is 
apparent that the need to adhere to strict ethical code in our daily practice is of the 
utmost importance.
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7The Many Faces of Surveillance: Ethical 
Considerations That Encompass the Use 
of Electronic Monitoring in Criminal 
and Clinical Populations

Harriet Hunt-Grubbe

7.1  Introduction

It is said that no one truly knows a nation until one has been inside its jails. A nation should 
not be judged by how it treats its highest citizens, but its lowest ones (Nelson Mandela)

The emergence in recent years of technocorrections—the melding of information 
technologies with the management of offenders—has offered a new perspective 
with regard to the supervision and risk management of offenders in the community. 
Ethical issues arising from the application of this technology, in particular the use 
of electronic monitoring via global positioning systems (GPS) are far-reaching and 
should alert us to the impact that endeavours such as these can have on society as a 
whole. The extension of electronic monitoring into clinical settings as a means of 
surveillance (specifically for those living with cognitive impairment and those in 
forensic populations) is a further reason to pause and reflect. In an area such as 
forensics, where the intersection between one’s ethical duty to our patients and our 
duty to wider society can feel blurred, it is important to take the time to fully con-
sider the implications that these technologies may have when meted out by clini-
cians and not law enforcement.

Beattie astutely observes that the forms of punishment employed by a society at 
any one moment are shaped by a variety of interests and intentions, which are more 
often than not conflicting. These include the framework of the law, what seems 
necessary in light of the apparent problem of crime, the technology available and 
what society finds acceptable and able to pay for (Beattie 1986). The fact that penal 
codes evolve within a large social and cultural context also helps to explain why 
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methods of punishment change over time and why varying methods of enforcing the 
law are chosen at different times. One such method that has entered the public arena 
is electronic monitoring, or tagging, in the large part because of improvements in 
information processing, afforded by a vast expansion in technological infrastructure 
over recent years.

Electronic monitoring was first proposed in the USA in the 1960s. Ralph and 
Robert Kirkland Schwitzgebel (later known as Gabel) came up with the idea 
when both were graduate students at Harvard University. As psychologists, their 
idea was rooted in behavioural psychology and in their desire to apply operant 
conditioning to human social problems. The original concept focussed on a 
walkie talkie type transmitter system (using old military equipment) that could 
be designed to track young offenders as they moved around a city. Their thinking 
was that the young offenders would be rewarded for attending designated places 
at the right time (e.g. probation, education, home). The concept was, in fact, 
aimed at modifying behaviour via positive reinforcement. Owing in part to the 
political and economic climate at the time, the idea was not embraced with any 
vigour. It was indeed many years before electronic monitoring (in a more refined 
form) was adopted by the legal system, and when that occurred, it rapidly became 
used as a legal sanction—the psychological origin of the design being all but 
completely obscured.

Using electronic monitoring as a way by which to enhance our ability to survey 
others naturally raises concerns about what use the information gathered by it is put 
to. It follows too to question whether the technology is being utilised as a means of 
social control. And if it is, is there a way to moderate its deployment and ensure that 
it is not subject to misuse? After all, this is technology that now enables an indi-
vidual’s movements to be tracked and crime mapped using web-based data integra-
tion and in so doing provides a sophisticated level of information about one’s 
location and movements. There is certainly an appetite to enforce a degree of sur-
veillance upon those who have transgressed the societal rules that govern us and 
keep us safe, but what must be debated is the manner in which we do so, and discus-
sion should ensue to ensure that we do not sleepwalk into something that is bigger 
than we are. In a climate where there appears to be almost constant moral panic 
about predators wandering our streets, does the use of technology in the form of 
technocorrections do us more harm, on a societal level, than good?

A case from the USA that neatly illustrates this point is that of the supervised 
release of business executive Martha Stewart from Alderson Federal Prison Camp in 
March 2005. Her release on tag brought unparalleled attention to the use of elec-
tronic monitoring. The use of electronic monitoring for Martha Stewart—someone 
who presented negligible risk of violence to the public and who did not require 
facilitation in reintegrating into her local community—was more about ensuring 
that she was appropriately punished by society for her crime. In this way, the moni-
toring served as a ‘socially expedient intermediate sanction that was more punitive 
than traditional probation, but less harsh than incarceration’ (Gable and Gable 
2005). Electronic monitoring has found itself used globally now as a measure for 
control and punishment. Use of the technology in this way seems far removed from 
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the original premise of the device, where it was envisaged as a means by which to 
help offenders gain socially valued skills and enhance their self-esteem.

One of the many questions to consider is how to engage with this technology in 
a manner that serves as a positive experience both to the offender, or patient, and to 
the observer (be it probation officer, clinician or wider society). If the primary driver 
for the use of electronic monitoring is one of rehabilitation and restoration, then 
there surely is a strong ethical case to be made. A key reason to use this technology 
is to ensure that public safety remains a priority, but can this be achieved alongside 
positive reinforcement strategies for those subject to wearing it? The alternative 
vision where electronic monitoring is used purely as a punitive driver, and where it 
succeeds in replacing rehabilitation, and thus interpersonal contact, is far worse.

Placing the focus of the use of electronic monitoring on enhancing rehabilitative 
potential (as is the premise within those clinical fields that already adopt this tech-
nology) seems like a good place to start. This differs from the use of electronic 
monitoring in the criminal justice system where it is used as an alternative to cus-
tody, with an emphasis on its ability to act as a deterrent to further criminal activity 
rather than on rehabilitation—although it is acknowledged that in recent years there 
is an increased awareness of this and a consequent shift away from sole punitive 
use. There are of course countless ethical issues that arise and which need to be kept 
in mind. In order to attempt to address these, it is important to consider in more 
detail the evolution of this technology and its current widespread use within the 
criminal justice system.

7.2  Recent History and the Rise in Use  
of Surveillance in Criminal Justice Settings

The use of the technology has evolved over time. The original design patented by 
Ralph Schwitzgebel and William Hurd in 1964 comprised a radio-frequency trans-
mitter/receiver system. The transceiver was strapped to a subject’s body. When the 
transceiver activated the repeater station, a light on the map at the base station lit up, 
identifying the location of the device. Robert Schwitzgebel a few years later modi-
fied his twin brother’s design and created a device capable of sending tactile signals 
and permitting two-way coded communication (Gable and Gable 2005). Although 
clearly ahead of their time, the brothers’ design and hopes for a behaviourally medi-
ated intervention to help manage those offenders in the community was largely 
ignored. The issue with their radio-frequency devices was in part the prohibitive 
expense, but also the primitive nature of the electronics (although appropriate for 
that time) and bulky design. This resulted in the devices being viewed as impracti-
cal, and by in large, the idea was abandoned.

It was not until 1977, again in the USA, that electronic monitoring was reconsid-
ered with any real vigour. Jack Love, a state district judge in New Mexico, made a 
link between the use of electronic identification tags implanted under the skin of 
livestock, and an identification bracelet that tracked movement (which he had seen 
portrayed in a Spiderman cartoon). Thinking that the two could be combined to aid 
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his sentencing options, Judge Love subsequently persuaded a technician to con-
struct a device that could be attached to the ankle. By 1983 the ankle device was 
operational, and three offenders were subsequently sentenced to wear it as a condi-
tion of their probation period (Gable 2007). The success of this spawned hundreds 
of further monitoring units in the USA. By 2007 an estimated 110,000–120,000 
monitoring units were being deployed on a daily basis (Gable 2007).

Europe was not to miss out on this technological development, and in 1981 Tom 
Stacey, a British writer and penologist, was also instrumental in highlighting the 
advantages of remotely monitoring offenders by way of a tag. Having been incar-
cerated himself he was deeply opposed to the idea of prison, and the concept of 
tagging was touted as being the ‘ultimate community penalty’ (Nellis 2006). This 
was embraced by the government at the time and subsequently, not without resis-
tance, adopted by the probation services. Figures in England and Wales reveal that 
about 20% of 50,000 offenders who started pre- or post-release supervision in 2004 
were being subjected to electronic monitoring in 2005 (Gable and Gable 2005). By 
2010–2011 more than 80,000 tagging orders were made as both community penalty 
orders and home detention curfews (Tully et al. 2014).

There are a number of reasons that may explain the rapid expansion in the use of 
electronic monitoring as a means of remote supervision by probation services. The 
first was the introduction in the 1980s of tougher sentencing laws, which meant that 
many more people were being incarcerated and often for lower-level crimes (such 
as drug) offences. This led, unsurprisingly, to serious issues with overcrowding in 
prisons. The harsher sentencing laws coincided with expansion of information pro-
cessing and the technological infrastructure that supported it. This technological 
development saw analogue telephone networks replaced by digital ones, which in 
turn allowed for easier integration with more powerful and lower-cost microproces-
sors (Gable and Gable 2005).

The electronic monitors used in the UK today still tend to rely on radio- 
frequency technology rather than GPS, although we are seeing an increasing ten-
dency to introduce GPS over the earlier radio-frequency models. The vast majority 
of cases, around 12,300–14,000 offenders at any one time in 2016–2017, are 
under curfew tagging orders. These orders are usually managed with radio-fre-
quency monitoring—the offender wears an ankle tag and places a home monitor-
ing unit in their residence. The unit is programmed to detect a tag within a specific 
range (e.g. 50–150 ft). When the tag comes into range of the unit, the unit trans-
mits information to the monitoring centre. The location information is then 
reviewed by staff at the monitoring centre to check that the individual is where 
they are meant to be (i.e. at home, or at approved activities such as work, school 
or treatment) (Morse 2017). There is no way to track their movements. This radio-
frequency technology is viewed by those that operate it as ‘fit for purpose, robust 
and very difficult to circumvent without being detected’ (Hucklesby and 
Holdsworth 2016). It is also a medium that supervisors and offenders alike are 
familiar with; the simplicity and low cost continue to make it an attractive option 
for many. It is also considered to provide more structure in terms of day-to-day 
living than the newer GPS technology. This viewpoint, however, is not without its 
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critics (Geohegan 2012). In 2011, the UK government launched a program to 
develop a hybrid model of the electronic monitor that combined both radio-fre-
quency and GPS technology. However, the demand for the location monitoring 
provided by the GPS was not as high as anticipated and, amongst other reasons, 
the project floundered (Hucklesby and Holdsworth 2016).

The newer GPS monitors are usually small and lightweight and are also worn on 
the ankle. The ankle strap connects the device to the body. It is thick and incorpo-
rates optic fibres (which enables anti-tampering alarms to be integrated into the 
design). The GPS devices may be passively or actively monitored. In both passive 
and active forms of monitoring, the designs are the same and both require the use of 
digital telephone networks and computer software in order to review the GPS infor-
mation. Signals from global positioning satellites create a map of the individual’s 
movements. With active (real-time) monitoring, the data is transmitted every few 
minutes to a monitoring centre and any violations are immediately reported. With 
passive monitoring, the data is downloaded to the monitoring centre and then 
relayed once or twice daily for review (it is referred to as ‘after the fact reporting’ 
owing to it not being contemporaneous).

Both GPS and radio-frequency systems have advantages and disadvantages—the 
primary one with GPS being that it relies on a traceable signal, which is fine when 
the signal is strong, but when the signal is weak the device can become inaccurate. 
Situations where this is particularly evident are when underground or in thick- 
walled buildings. GPS is also not available in some areas of the country. 
Disadvantages with radio-frequency models are that they do not allow for tracking 
and they require specialist scanners to read and transmit data (Tully et al. 2014). It 
is generally considered that GPS technology is superior to radio frequency, although 
there remain challenges, not least the fact that reliability of operational capabilities 
is a fundamental tenet in order for the system to work well.

7.2.1  Use within the Criminal Justice System

In 1989 England and Wales embraced the use of electronic monitoring in a series of 
trials, but it was not until 1999 that it was fully integrated into the criminal justice 
system and from there it was slowly implemented (Hucklesby and Holdsworth 
2016). It is most commonly used to enforce curfew restrictions and as a condition 
of bail, as a requirement of suspended sentences and community sentences and as a 
means of enabling early release from custody (under the Home Detention Curfew 
scheme). The Ministry of Justice contracts out electronic monitoring services to 
private companies—and has done so since the inception of this technology. This has 
served to divide opinion and it is likely the private sector involvement that has led 
to greater public scrutiny of electronic monitoring, not least when the system goes 
wrong and an offender commits a further offence whilst subject to electronic sur-
veillance (Hucklesby and Holdsworth 2016). The private sector companies have 
been blamed by some for lacking in technological innovation and for this reason 
impeding the progression of GPS and new hybrid technologies in the UK (Geohegan 
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2012). However, there has also been concern that the GPS technologies, until more 
recently, were neither robust enough nor cost-effective enough to be used on a large 
scale (Hucklesby and Holdsworth 2016). So too has the lack of convincing evidence 
to support the use of electronic monitoring been raised—a finding echoed by US 
experts reviewing the use of the technology in tracking moderate- to high-risk 
offenders (Renzema and Mayo-Wilson 2005). Moreover, there have been allega-
tions of corruption within some of the private companies, with accusations of over-
charging the government (and hence tax-paying citizens) for their services. In 
instances such as these, private sector involvement is seen to harm the credibility of 
the system. Despite this however, in 2017 a number of pilot studies were launched 
in London (across eight boroughs) using GPS technology for those deemed to be 
prolific offenders. The schemes are ongoing (London Assembly 2017).

Whether the use of electronic monitoring has had a significant impact on the 
rates of imprisonment is also hard to discern. Certainly in England and Wales, the 
number of people imprisoned continues to rise, despite the use of electronic moni-
toring, and there is a lack of empirical support for its use. Perhaps what can be 
drawn from this, certainly in England and Wales, is that electronic monitoring is 
being used as a supplementation to existing probation services, rather than as an 
alternative to custody (Hucklesby and Holdsworth 2016).

The use of GPS technology for monitoring offenders is widespread in the USA 
and is federally mandated for the monitoring of sex offenders. In 2010 there were 
approximately 200,000 sex offenders at any one time under the control of correc-
tional agencies in the USA, and of these, around 60% were being supervised by use 
of electronic monitoring (Bishop 2010). In 2005 Florida passed a legislation requir-
ing that those who have offended against children be mandated to wear an electronic 
tag for life (Tully et al. 2014). This raises concerns given the paucity of evidence 
available to support the effectiveness of electronic monitoring in sex offenders. 
There is literature that highlights some of the unintended consequences associated 
with this widespread use, not least the fact that many sex offenders return to the 
community with inadequate housing arrangements or with housing restrictions in 
place, leading to increased risk of homelessness, unemployment and despair—fac-
tors that are associated with increased rates of reoffending (Bishop 2010).

7.2.2  Limitations of Use

It is clear therefore that using electronic monitoring as a means by which to super-
vise offenders following release into the community is not without its difficulties. In 
terms of practical issues, it can imbue a false sense of security in both those moni-
toring the individual and to wider society. There is often a perception that ‘some-
one’ is in a room with a huge map, on the lookout for movements made by all sex 
offenders (Bishop 2010). Clearly this is a fallacy, but one that ensures the public 
feels safe. Although the tracking data with a GPS device is collected constantly, the 
supervising officer is only notified if there is a possible violation to the probation 
terms (for example, if the individual enters an exclusion zone). As GPS is designed 
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to be used outside, it cannot offer information once they are inside a building—it 
can track their entry into it, but there is no way of finding out, once inside, which 
floor they are on or room they are in. With radio-frequency monitoring, there is no 
ability to track movements at all. It is also possible for the GPS ankle devices to be 
tampered with (they can be cut through with bolt cutters) and, more simply, for the 
battery to run down. It is the responsibility of the offender to charge the device. If 
the charge runs down, the supervising officer will not necessarily know immedi-
ately, and once there is no charge, there is no way of determining the actual location 
of the offender.

A further issue is that of community supervision. This is not always consistent 
and the volume of data generated by the monitoring system (particularly if it is a 
GPS) can be enormous. As a result, the information is not always reviewed and 
acted upon contemporaneously. For this reason, there can be time lapses between an 
alert notification and the response by authorities. The amount of data to review adds 
to the pressure on already stretched probation services, and in addition to monitor-
ing and reviewing the data, alerts need to be responded to (including those that are 
inappropriately triggered) and the equipment needs to be fitted and maintained. It is 
unsurprising that the volume of workload has increased dramatically with the 
implementation of widespread electronic monitoring and it can be overwhelming.

One final point to consider are the myriad different legal issues that surround the 
use of electronic monitoring. Examples in the USA of where legal action has been 
sought include cases involving failure to respond to an alert that results in a new 
crime, cases involving the commission of a new crime that occurred when the GPS 
signal is lost, challenges to rights of privacy, concerns about the admissibility of loca-
tion data points from GPS vendors and cases where an officer has deliberately cho-
sen not to respond to a significant alert when they could have done (Bishop 2010).

So does electronic monitoring actually work in the offender population? There is 
commentary that would suggest that the evidence base for its use is unconvincing. 
In fact, best practice demonstrates that ‘the technology has little non-punitive utility 
unless it is integrated with other interventions’ (Paterson 2012). This is consistent 
with the Gable brothers’ original premise—for the process to work, there needs to 
be an emphasis on rehabilitation and this needs to be integral to the way in which 
the monitoring is delivered and utilised. The issue of course is that the policymakers 
in the UK have not internalised this evidence and what we see is the development of 
surveillance that is driven by political and commercial agendas rather than any solid 
evidence base. The upshot of course is that electronic monitoring is contracted out 
to and operated by the private sector and practised largely in isolation from other 
community sanctions (Paterson 2012).

The common perception that electronic monitoring will prevent crime from hap-
pening continues to perpetuate. The simple truth is that it cannot, and we should not 
expect it to whilst it remains used in relative isolation. If, however, its use is prop-
erly combined with community supervision, rehabilitation and law enforcement, it 
can be used as an adjunct to reduce the likelihood of further crime (Bishop 2010). 
The devices can only operate efficiently and accurately when there is good opera-
tional capacity and when the individual wearing it cooperates with it.
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7.3  Extrapolation of Surveillance to Clinical Settings

As we know, the use of electronic monitoring is now implemented in a variety of 
arenas—as devices to allow parents to track their children, for people living with 
cognitive impairment, for monitoring of employees (for example, long-distance 
lorry drivers) and in the clinical domain of forensic psychiatry.

The use of surveillance in populations living with cognitive impairment, such as 
dementia, has been in effect for some time. Use of this technology—often termed 
assisted technology—carries with it a large number of ethical dilemmas, not least 
concerns about privacy and restriction of liberty. However, research in the area 
would suggest that electronic monitoring and other forms of assisted technology 
(such as door sensors and motion detectors) can be beneficial when used in conjunc-
tion with individualised, person-centred ethical evaluation and assessment (Godwin 
2012). In the case of a cognitively impaired person suffering with dementia, wan-
dering out of their residence may present as a risk. Where this tendency to wander 
results in a vulnerable person placing themselves at high risk of injury or exploita-
tion, there is a powerful argument for the use of this technology. In the USA, it is 
estimated that over half of all dementia wanderers that are missing for more than 
24 hours die or are seriously injured (Yang and Kels 2017).

A common response (perpetuated within Western societies) to a cognitively 
impaired older person with a tendency to wander is to isolate them further by mov-
ing them to a more restrictive environment (such as a retirement home). In this way 
we simultaneously increase their likelihood of social isolation and limit their escape 
opportunities. But when used appropriately, electronic monitoring can remove the 
need to do this (Godwin 2012). It could be argued that the use of these technologies 
enables preservation of autonomy, but at the cost of liberty. Surely then, is the option 
of utilising technology that in the short term restricts their liberty (by making others 
aware of the escape and thus halting it), but in the longer term keeps that person in 
the community rather than hospital or residential care, a sound one to make?

What becomes more difficult to disentangle in this population is the ethical con-
cern that arises when the technology is used without sufficient interaction at the 
social and individual level. By way of an example, the use of a remote sensor to 
summon help can be viewed as a useful way in which to prioritise safety over well- 
being—help would indeed be summoned, but perhaps monitoring by a thoughtful 
carer (in person rather than by remote access) would have precluded the need for the 
call, provided social contact and ultimately delivered a more ethically sound alter-
native (Wey 2007). The idea being that in using a patient-centred model of care, the 
patient themselves remains a key collaborator in decisions made about their care, 
and in so doing, they retain their autonomy and sense of well-being. In a similar 
vein, there needs to be a careful balance between managing risk and ensuring respect 
for autonomy. Sensors attached to the front door may restrict one’s liberty but pre-
vent the risk of a patient wandering into the night in a busy city, disorientated and 
vulnerable. In cases as complex as these it may be necessary, as Beauchamp and 
Childress point out, to aim for ‘attached attentiveness to needs’ as opposed to a 
‘detached respect for rights’ (Beauchamp and Childress 2001, p. 373).
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If we now turn to the use of electronic monitoring in clinical forensic popula-
tions, it is evident that the ethical issues here, too, are complex and thought- 
provoking. Electronic monitoring was first trialled in an NHS forensic population in 
2010, the devices being provided and operated by Buddi Ltd, a private company 
(Tully et al. 2014). Doing so created a fertile bed for ensuing ethical discussion, at 
both local and national levels. For any person detained under the Mental Health Act, 
and particularly someone held in a forensic unit where length of stay may be long 
and progression through the care pathway intimately related to risk, leave is an 
important and necessary step in their recovery. As clinicians we are aware of how 
the process of leave acts as an integral part of treatment, but also provides an oppor-
tunity to build upon the therapeutic alliance and to strengthen trust. It is a central 
part of the recovery process and, as such, clinical decision-making is informed by 
structural risk assessment and granting leave is not undertaken lightly.

However, whilst the clinical team may endeavour to build upon this trust, the 
relationship can fracture and breaches in leave do occur. Research has demonstrated 
that breaches in leave conditions tend to occur owing to socio-environmental fac-
tors. The factors cited comprise feelings of being trapped and confined, experienc-
ing boredom or fear of other patients, worrying about relatives or property, poor 
food and the desire or need to carry out an activity or responsibility (Hearn 2015). 
It has also been found that breaches in leave are less likely to be planned ahead, and 
most tend to occur spontaneously, driven by impulsive acts, albeit influenced by 
some of the socio-environmental factors identified above.

Trialling the use of electronic monitoring in a forensic rehabilitation population 
was an attempt to try to better manage the risk associated with granting forensic 
patients leave both within and outside of the secure hospital site and to do so in a 
therapeutic manner. It was envisioned to comprise part of a comprehensive protocol 
for risk management and recovery. There was also an emphasis on enhancing public 
protection by virtue of the fact that the electronic monitoring should allow faster 
detection of any violation of the patients’ leave conditions. Added to this was the 
fact that the electronic monitoring devices were designed with GPS technology and 
were therefore able to identify the patient’s location and were delivered in real time 
(i.e. active transmission) (Tully et  al. 2014). The drive to incorporate electronic 
monitoring into the forensic rehabilitation population was in part based on those 
few high-profile cases where patients on leave had committed further unlawful 
offences, which had served to undermine public confidence, quite understandably, 
in the ability of services to manage risk. The electronic devices used by the forensic 
unit were able to be set with geographical parameters (known as geofences), com-
pletely individualised for the wearer (Hearn 2015). These geofences enabled both 
exclusion and inclusion zones to be created. A large amount of data was required in 
order for the monitoring to take place. This included the patient’s name, hospital ID, 
description, risk and danger rating, inclusion and exclusion zones, leave details 
(including places and times), escalation procedures, contact points and the desig-
nated hospital authority (Nova Scotia Health Research Foundation 2014). Contrary 
to some of the criticism levied at the researchers of this study, the patients included 
were all risk assessed and the decision regarding electronic monitoring made based 
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on that assessment. Subsequent to that, each patient was consulted and provided 
with information to then digest and discuss with family, friends or an advocate. 
Those assessed as low risk of absconsion were interviewed in order to obtain 
informed consent prior to proceeding. Those that were unsure or declined it were 
allowed to continue with their leave program unchanged (as per prior to the intro-
duction of the electronic monitors). Those however deemed medium or high risk 
were compelled to wear the device when on leave—the other option being the with-
holding of leave altogether (other than for emergencies), again, consistent with 
existing leave arrangements (Tully et al. 2014).

The results showed that the number of absconds (where a patient unlawfully 
gains liberty during escorted leave outside of the perimeter of the originating hospi-
tal by getting away from the supervision of staff) fell to zero over a 2-year period. 
Those that were late in returning from leave, or went missing (termed a leave viola-
tion rather than an abscond), were more easily located and returned to the unit. What 
is inferred from this is that the use of electronic monitoring served to help patients 
in not making impulsive decisions early on in their recovery, which in turn was felt 
to impact positively upon their overall length of stay and rehabilitation (Hearn 
2015). Discussions held with patients involved in the trial were generally pragmatic, 
and there was recognition that they achieved greater amounts of leave in a shorter 
space of time. Some also stated that knowing they were wearing the device served 
to help them make safer decisions.

Questions arise of course owing to the fact that it was a private company that 
provided the electronic monitoring devices and collected the data. Issues regarding 
accountability, training and service quality are hard to avoid and need to be asked. 
From the clinician’s standpoint, the technology was used in order to help inform 
clinical decision-making, rather than viewed as an isolated strategy in risk manage-
ment. The emphasis appeared to be one of supporting and improving upon current 
clinical approaches, with the aim of improving patient autonomy.

Criticism of this trial has been significant, and much of the critique has com-
prised commentary about possible implications on patients’ rights to liberty and 
privacy. A service user involvement group canvassed by the research team described 
electronic monitoring as twenty-first century shackles. They raised concern about 
private companies depriving patients of both care and supervision (Tully et  al. 
2014). Concern has also been raised with regard to possible breaches in patient 
confidentiality and questions asked about how the information is stored, communi-
cated and used for evaluation purposes (Nova Scotia Health Research Foundation 
2014). This too begs the question, who is it that owns the location data—the patient 
themselves, the hospital or the third party that is collecting the data?

Further issues that have come to light revolve around coercion and violation of 
human rights, reinforcement of stigma and fears that the overrepresented black pop-
ulation in secure settings would be impacted upon negatively (Tully et al. 2014). 
Stigmatisation is a concern given the fear that there is a real risk of increased soci-
etal condemnation of forensic patients, which ultimately has a negative impact on 
their mental health, treatment and recovery pathways. Others have said that the 
patient may be made to feel like a criminal, rather than a mental health consumer, 
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and that there is risk of patients experiencing increased paranoia, anger and alien-
ation if the monitoring is not implemented in a patient-centred manner (Nova Scotia 
Health Research Foundation 2014). Additionally, because there is no general con-
sensus about the impact of electronic monitoring on forensic patients, those oppos-
ing its use recommend risk assessment processes and community support be used 
instead—commenting that the use of this technology has no power to change behav-
iours or guarantee outcomes (Nova Scotia Health Research Foundation 2014). 
Others have raised concern that electronic monitoring has a detrimental impact on 
trust, and the ability to form a therapeutic alliance, and have also questioned the 
ability of forensic patients to give informed consent (Watson et al. 2014). So, too, 
has the spectre been raised of hospitals turning into prisons by virtue of them adopt-
ing a system used primarily by the criminal justice system. The dialogue about 
confidentiality, particularly in the realm of private companies being used to access 
the data, raises issues around the principles of autonomy, beneficence and justice. It 
is to these ethical principles that I now turn.

7.4  Ethical Considerations

The introduction of electronic monitoring into clinical settings raises a number of 
ethical concerns. In our clinical practice, we must ensure that our duty to our 
patients is respected and enforced, and we are expected to hold present in mind 
our ethical and moral duties at all times. Different ethical frameworks can be used 
to help guide our practice, and most commonly the overriding principles of auton-
omy, beneficence (to seek to do good), non-maleficence (to do no harm) and a 
respect for justice, are brought to mind (Beauchamp and Childress 2001). Many 
ethical issues of course are complex, and using this framework can be difficult, 
particularly as these principles tend to weigh against each other and are seldom 
considered in isolation. Some may question the need to use an ethical framework, 
but it makes sense to do so in order to help set our own personal codes of moral 
reasoning aside and to allow for deeper appreciation of another person’s values, 
even if set apart from our own.

In considering the principle of autonomy—in Kant’s view, the ability to move 
towards aims and objectives over which one has ownership—we see that informed 
consent is itself central. But this is often fraught with difficulty, given that the very 
nature of the forensic setting precludes fully autonomous behaviour. Forensic 
patients are legally coerced to remain within a specified secure setting, and it is 
commonly the relationship with the treating clinical team that will determine how 
quickly a patient is considered appropriate for leave. Given the duty that clinicians 
have to the welfare of others, and to society at large, risk of possible breach in leave 
needs to be born in mind at all times, and for this reason, clinicians are rightly cau-
tious about granting it precipitously and without thorough and informed risk assess-
ment. It is not hard to see how further restrictions on a detained patient’s autonomy 
can arise and how easy it is for abuses of power to creep in. Third parties both influ-
ence and determine decisions about leave (the Ministry of Justice is required to 
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approve the granting of leave at each step), the consequence being that the views of 
the forensic patient regarding their leave progression often bear little weight.

With this in mind, it can be argued that electronic monitoring whilst on leave 
could provide the means by which to enhance a forensic patient’s autonomy (Tully 
et al. 2014). Is there a way then in which to implement this technology that respects 
the needs and desires of our patients and, in so doing, enable them to be both pro-
tected and autonomous? Can this be achieved in parallel to the duty that needs to be 
upheld with regard to the safety of the public, but not at the expense of compromis-
ing personal liberty? These issues play into this complex matter of informed con-
sent. It may not always be possible, as treating clinicians, to gather informed consent 
in its truest form and we need to be cognisant of the fact that in many of our patients 
there will be a degree of assenting to the proposed regimen, in the belief that it will 
serve them better in the longer term. It is well observed that the forensic patient who 
complies with the clinical regimen prescribed for them (either by virtue of informed 
consent or by agreeing to engage in the process on a more superficial level) will be 
more likely to progress faster through their care pathway than one who resists or 
subverts it. There are times too, as described in the trial above, where there is no 
consideration of obtaining consent, informed or otherwise—the monitoring device 
in this example is considered absolutely necessary in order for the patient to prog-
ress to leave in the first place (Tully et al. 2014). But how does this tie in with sound 
ethical principles?

We know that in order to facilitate informed consent, we need to enhance our 
patients’ input into their care decisions, by actively collaborating with them. 
When we speak of autonomy we understand it to comprise both the ability to 
make decisions and the retention of values and beliefs that make that person who 
they are. In those where there is reduced decisional capacity, the ability to retain 
values, preferences and goals may likely remain (Yang and Kels 2017). In foster-
ing these discussions and keeping the tenets of patient-centred care uppermost, 
are we not balancing principles of beneficence and respect, which in turn plays 
into the principle of autonomy?

When considering the use of electronic monitoring, whether in a cognitively 
impaired individual, a forensic inpatient or an offender, the possible positive effects 
must be counterbalanced by the potential loss of both privacy and autonomy. In the 
offender who is in the community—on licence—whose only other alternative is 
incarceration, you may argue that the restriction of their privacy and autonomy is far 
less than would be experienced were they still in custody. What this means therefore 
in terms of ethical consideration is that a careful weighing up of the situation may 
involve a necessary trade-off between infringement of personal privacy and auton-
omy and that of security (and the restrictions that this would entail). Making the 
decision however, in terms of whether the benefits of surveillance outweigh the 
risks to personal liberty, may often be muddied.

What we see is that this form of surveillance can allow individuals the freedom 
of travel (within a designated area) without the restriction of direct supervision 
(and, in the cases of the few, physical restraint) (Yang and Kels 2017). This can be 
argued to build trust and enhance autonomy, although the inherent nature of 
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electronic monitoring does threaten to erode privacy and dignity. Here again 
though, we need to remind ourselves of what these relative intrusions in privacy 
replace—for both the dementia wanderer and the forensic inpatient, the alternates 
are far more restrictive—possible placement into a home, or a return to closely 
monitored accompanied leave arrangements. For the offender released on license, 
the alternative is even more restrictive. Each decision needs to be weighed in light 
of the other alternative ethical infringements. And if we choose to consider things 
this way, can they not be viewed as potential avenues of patient empowerment?

In considering the principle of beneficence we are considering the very meaning 
of clinical benefit: the duty to ‘seek to do good’ to our patients. As mentioned above, 
if the clinical team is ensuring that the patient remains central to discussions about 
their care pathway (and specifically leave, with or without electronic monitoring), it 
can be argued that the principle of beneficence is being considered. This can feel 
rather vague though, and in reality, determining what beneficence actually com-
prises can be difficult—are we seeking to do good by attending to their emotional 
needs but at the expense of a potential increase in risk to others? Or are we seeking 
to do good by not approving leave because of our own concerns about the use of 
electronic monitoring and in so doing compromising the notion of moral neutrality? 
Who benefits the most out it? Patient surveys of forensic patients about the use of 
electronic monitoring are limited. There is however research relating to the use of 
this technology in cognitively impaired adults and in the offender populations. 
Research in the USA reveals that offenders who have experienced the regime of 
electronically monitored home detention report it being ‘psychologically wearing 
and more onerous in terms of self discipline than the world of prison’ (Black and 
Smith 2003). Others report preferring the routine and familiarity of imprisonment, 
where they seek no recourse to reform and where the responsibilities of daily living 
are all but removed from them (Nellis 2015). We could suggest that the principle of 
beneficence is upheld in justifying granting leave in order to enhance quality of life. 
Equally we could justify not granting leave in order to preserve the risk status quo 
(in not granting it at all, there is no opportunity for leave to be breached). How you 
look at it however determines how you perceive the very nature of what beneficence 
is. What we have seen in recent years is that there has been a shift in psychiatry and 
medicine away from beneficence and towards autonomy, with the emphasis now 
being placed on honesty and authenticity.

The principle of non-maleficence, and the duty to do no harm, raises questions 
about who determines the nature or degree of harm suffered. It is not always clear if 
harm done to a patient is always in their best interests—at times it is clearly done to 
meet the needs of others, and at other times it is justified as a short-term interven-
tion, which conversely, in the longer term may be judged as harmful. With regard to 
electronic monitoring, this principle can be argued either way. From the view of the 
clinician, attempting to facilitate leave and in so doing improving that patient’s 
autonomy and ultimate progression through the care pathway could be seen as 
adhering to this principle. The person affected by the monitoring however may view 
the procedure very differently, finding the constant surveillance difficult to marry 
with the infringements to both their privacy and liberty. Is there a point when the 
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moral autonomy of our patients becomes less important than the prevention of harm 
to society?

Finally, in addressing the need to treat everyone in a similar way, we are applying 
the principle of respect for justice. We know that forensic patients are vulnerable to 
exploitation and injustice and that political pressure can be exerted in all manner of 
ways, particularly if the case has a significant media interest. We need to be confi-
dent as clinicians that in treating our patients we are acting honestly and fairly, not 
least out of respect for another person’s dignity and well-being, but also out of 
respect for their humanity.

Introducing electronic monitoring technologies into our hospital populations has 
also raised concerns about whether we are enabling a technology used predomi-
nantly in correctional environments to alter the way in which we perceive our 
patients. Although the use of electronic monitoring is not deemed a punishment 
(there is a strong focus on the rehabilitative power of enabling leave), there are also 
strong associations with the criminal justice system and inherent overtones of pun-
ishment. It is a system currently used by probation services as a means by which to 
primarily facilitate restriction and surveillance. It is undoubtedly a physically inva-
sive technology (requiring attachment of the device to a body part) but also a psy-
chologically invasive one (Black and Smith 2003). The use of this technology in our 
secure hospitals however differs from the premises that determine its use within the 
criminal justice system. In practical terms, the confines and security of a secure 
hospital are far more in line with a prison establishment, and it can be argued that 
the provision of electronic monitoring within a secure hospital estate in fact enables 
a degree of liberty not afforded to those incarcerated in prison. Whether or not the 
inclusion of this technology alters how others perceive those detained in secure 
hospitals remains a topic for further thought.

7.5  Societal Considerations

Electronic monitoring used as a tool to enhance patient well-being within clinical 
populations may be a step too far for many people. Most of the research that has 
been conducted about the use of electronic monitoring to date falls within the crimi-
nal justice arena. We know from this research, that, as a ‘technocorrectional innova-
tion’, the use of electronic monitoring is shaped by what constitutes appropriate 
punishment within the public domain. So too is its use shaped by the manner in 
which this technology is consumed within our societies—a point that requires ethi-
cal deliberation given that it serves as a form of surveillance (Nellis 2015). This 
raises concerns about the degree to which an offender’s movements are tracked and 
to what use the information is put. In England and Wales, there are a number of 
schemes in which offenders are given the choice of either electronic monitoring or 
intrusive supervision by police officers—in schemes run jointly by probation offi-
cers and the police. Those offenders who opt for the electronic monitoring (which 
operates alongside daily support given to aid compliance) report feeling more 
trusted and optimistic about their futures (Nellis 2015). It would also seem that the 
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fear of detection also proves a deterrent against committing further crime. One sys-
tem, in the USA, correlates the wearer’s movements with crime reports and alerts 
authorities if they appear to be in the location of a recent crime scene (Black and 
Smith 2003). The converse of this of course is that the information can be used to 
exonerate as well as to incriminate, dependent on the device’s ability to accurately 
record the offender’s whereabouts.

This raises an important question however in terms of who owns the information 
generated by the electronic monitors. One can assume that the government owns the 
physical satellite system, which is integral to the GPS functioning, but is there clear 
legislation about who owns the data once it is collected? (Michael et al. 2006). And 
if a private company collects and stores this information, are they obliged to divulge 
apparent aberrant behaviour, as detected by the monitoring device, to the police? 
This then leads to further questions, regarding accountability and authenticity. If the 
GPS provides an unreliable service, whose responsibility is it, and how do we 
ensure that the data collected is accurate?

It is interesting to note that augmenting or, in some cases, replacing human con-
tact with technological surveillance is never a morally neutral decision. There will 
no doubt be competing financial pressures, but the use of this type of technology 
needs to be thought about within the context of what good the introduction of it will 
bear, both in societal and political terms (Nellis 2015). The concept of replacing 
skilled human contact with impersonal, remote monitoring is a worrying one, if it is 
used in isolation. We come back to the original concept of the Schwitzgebels’ 
device—one originally designed for use as an adjunct to help encourage pro-social 
change in young offenders, not one merely to be used as a sanction.

For many, electronic monitoring is viewed as a better alternative to the over-
whelmingly institutionalised nature of imprisonment. There are no locked doors 
and bars on the windows, and consequently it can be seen as a less oppressive form 
of control and one that is compatible with rehabilitation and better reintegration of 
offenders into the community. There are arguments to be made that electronic moni-
toring provides greater opportunity for improved rehabilitation of offenders (Black 
and Smith 2003). The positive aspects of it for most offenders are those of less 
restriction, a quicker return to family or independent living and possible employ-
ment opportunities. This can be viewed as being more conducive to behavioural 
change than a prison setting. However, it has also been noted that for some offenders 
spending time at home with family members increases intra-familial conflicts, par-
ticularly where there are no constructive activities in place to help diffuse existing 
tension (Black and Smith 2003).

Some offenders have stated that they find the process a more dignified way in 
which to be supervised and that it removes the possibility of enduring a negative 
face-to-face interaction with a supervisor (Nellis 2015). This last point is an 
experience that seems to be quite often reported. Not all supervisor contacts are 
beneficial or positive, and some of these interactions serve to reinforce and 
strengthen an offender’s belief in themselves as a criminal, with limited capacity 
to change or to model better behaviour. We also know that many people find the 
experience of wearing an electronic monitor humiliating. It serves to reinforce 
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some cultural stereotypes and further stigmatise a population already facing sig-
nificant social marginalisation. It can be seen to be a depersonalising and deeply 
dehumanising approach to managing offenders and those in rehabilitation (such 
as forensic inpatients).

Electronic monitoring has at various times been compared to an Orwellian dysto-
pia, portrayed as an electronic ball and chain and virtual prison. This portrayal belies 
the fact however that measures put in place do allow a degree of choice and rely 
heavily on trust. By design therefore, the success of any electronic monitoring enter-
prise is dependent upon the cooperation and compliance of the wearer (Nellis 2006).

The ethics of surveillance in larger society raises profound questions about 
democracy, freedom and privacy. We live with and amongst CCTV cameras, DNA 
databases, ID cards, speed cameras—the list goes on. Such a variety of surveillance, 
both in private and public space, allows for vast amounts of data to be collected. As 
a society we tend to seek out technological advances that facilitate monitoring. To 
what use this data is put is varied. It may be used, for example, to aid understanding 
of specific behaviour patterns, to enable crime prevention or to refine marketeering 
(Nellis 2006). Who, though, holds all this data and what does this level of surveil-
lance mean for society in general? Here, it is important to refer briefly to the work 
of Foucault, a keen observer of people who, above all else, believed in the freedom 
of people and held this belief paramount.

Foucault considered knowledge as a form of power and believed that knowledge 
and power could reinforce one another. Crucial to his belief was the ability to gain 
knowledge (and, by virtue, power) through the observation of others. It followed there-
fore that the more you observe, the more powerful you become (Mason 2018). He drew 
importance to the effect that power has on social networks and on behaviour—the  
ability to suppress, or stimulate—and observed how constant observation can act as a 
control mechanism, ultimately becoming an internalised form of coercion. Living in a 
surveillance society means that we, as society, become part of the fabric of it, and we 
see how easy it is to be caught up in technological surveillance—whether we are will-
ing, hesitant or unknowing in our participation.

It is this surveillance potential of electronic monitoring that creates concerns 
about over-regulation and infringement of human rights. It should be pointed out, 
however, that the use of surveillance within recent society is not a new concept. 
Bentham’s panopticon—an architectural design proposed in the nineteenth century 
as a means by which to observe prisoners (and other populations) from a central 
vantage point—provided an apt metaphor for Foucault’s line of thought (Mason 
2018). Observing prisoners in this manner resulted in calmer behaviour, and prison-
ers became more accepting of the rules and regulations. This in part stemmed from 
the constant threat of discipline, made possible by the power of observation. The 
surveillance may not be constant, but the internalised belief is that it might be. This 
is the principle used to good effect with electronic monitoring. Whilst the monitor 
is on, the behaviour tends to be well regulated. When the device is removed and the 
threat of discipline is reduced, it is not uncommon for aberrant behaviours to creep 
back in. This is consistent with the essential tenet of learning theory—that punish-
ment does not change behaviour; it temporarily suppresses it (Gable and Gable 
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2005). And so it is that turning off the virtual gaze swings the power pendulum back 
in the other direction.

The very real problems that we face in our societies remain pressing, and for 
these problems to be addressed, we need to consider a practical basis upon which to 
apply the theorum. I suspect that it is this very desire to reach for something tangible 
and practical that has seen electronic monitoring become an attractive option, par-
ticularly for those in the political and commercial arenas. There are certainly power-
ful forces that advocate for continuous surveillance and it is important that the 
human element is not lost or portrayed as an unnecessary adjunct—it needs to 
remain central. To my mind, for electronic monitoring to work optimally the need 
to separate it from the ideology of punishment remains key. If the focus is on reha-
bilitation and social integration, rather than punishment, then the individual remains 
central to the process. In this way social contact and positive interventions remain a 
priority in terms of rehabilitation, and the technological advances can be used as 
important adjuncts in terms of aiding risk management.

7.6  Cost Considerations

Again, the bulk of research in this area comes from the criminal justice system. From 
an ethical standpoint, cost alone should seldom be a reason for the use of electronic 
monitoring, but it will likely always be central to decisions made with respect to 
policy. There is evidence to suggest that electronic monitoring has the potential to 
improve cost-effectiveness of correctional programs, and this has been born out in a 
variety of jurisdictions, including New Zealand, the USA and the UK (Black and 
Smith 2003). Whether it reduces the overall prison population, and cost associated 
with this, is less clear and it is difficult to find a general consensus about this.

The UK trial in a forensic rehabilitation population found that the costs associ-
ated with abscondment were reduced through the use of electronic monitoring, 
although the reduction was not found to be statistically significant, and the findings 
of electronic monitoring being cost neutral were termed cautiously optimistic 
(Murphy et al. 2017). The average cost per patient using the system was calculated 
at being £1617 compared to £1702 per patient without (Murphy et al. 2017).

In the USA, offenders are usually required to pay a fee towards the cost of the 
monitoring system, based on the assumption that those in the community have 
access to continued employment. The upside is that this furthers reduces the cost of 
the system and makes the process more cost-efficient. The quite obvious downside 
is of course that this has the likelihood of causing significant hardship to those either 
not able to find employment or on low incomes with high family maintenance costs 
(Black and Smith 2003).

The main body of literature would suggest that electronic monitoring is a com-
paratively low-cost venture, both as a direct alternative to prison and as a means of 
reducing the length of stay in custody. As such, the use of this technology will be 
one that continues to be keenly embraced by policymakers. Certainly, early release 
provides the opportunity for a more efficient and graduated return to community 
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living (Nellis 2015), but it needs to be born in mind that any introduction of new 
technology should not be based purely on financial cost. As important, if not more 
so, is its merit in terms of its ability to enhance the release process and subsequent 
reintegration into the community whilst being cognisant of risk both to the offender 
themselves and to wider society.

7.7  Conclusion

Electronic monitoring, and the use of ever-emerging technocorrections, brings with it 
ethical debate about punishment, control and care and technological change. It is an 
area in which informed deliberation about the profound ethical issues at play must 
take place across all domains in which it is used. The more recent introduction of 
electronic monitoring into the forensic clinical domain is one that has yet to be com-
prehensively researched with respect to ethical constraints, and for this reason alone it 
is important to continue to address the use of it in a thoughtful, considered manner.

When deploying this type of technology, ethical infringements will likely remain 
commonplace—of which erosion of autonomy is one of the most salient. Thought 
needs to be given to the manner in which these technologies may erode or augment 
the liberty and privacy of those wearing the devices (Yang and Kels 2017). As clini-
cians, we need to ensure that the trust and therapeutic alliance is maintained in order 
to facilitate the recovery process. There are diverging views with regard to whether 
the use of electronic monitoring hinders the development of this therapeutic alliance 
(breading distrust and paranoia), or whether it enhances it (by virtue of granting 
more leave, more quickly and earlier on in the hospital stay). Whichever side you 
fall down on, what we do see with the introduction of this technology is the ability 
to think creatively about ways in which to manage the very real risks associated 
with some of our patients. However, the way in which the technology is utilised 
remains crucially important to the overall process.

In the UK, the need to address the problem of prison overcrowding led to the 
growth in electronic monitoring of offenders in the community in a manner that was 
considered to be cost-effective. There is however widespread commentary about 
whether this is in fact the reality. What many report is that the high number of peo-
ple managed by electronic monitoring is a result of net widening—the extension of 
the use of electronic monitoring to include low-risk offenders who would not other-
wise be imprisoned. This means that the low reoffending rates that some probation 
or police schemes report may more often than not be a reflection of the low- risk 
profile of the offenders, rather than the deterrent power of the technology (Gable 
and Gable 2005). This makes it even more difficult to ascertain whether there is any 
clear and consistent benefit to its use or not.

A recurrent theme in the literature is that in order for the use of this technology to 
be put to a positive good, it needs to be paired with meaningful rehabilitation. 
Conversely, since its inception, electronic monitoring has found itself used globally as 
a measure of control and punishment. It remains clear however that rehabilitation 
needs to form an integral part of this corrective technology if it is to effect a positive 
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change. There are no replicated, well-designed studies that demonstrate that elec-
tronic monitoring alone reduces reoffending behaviour once the monitoring is termi-
nated (Burrell and Gable 2008). The technology used in isolation can do no more than 
offer us an adjunct with which to better improve our risk management strategies.

It is not difficult to see that in order to bring about social change, there needs to 
be a shift away from a desire to punish and a move towards creative pro-social help. 
The original premise of the Gable brothers was based on social learning theory, and 
in their own words ‘the criminal justice system may be the least likely place to 
develop an inspiring pro-social communication network. But it is also the place 
where unexpected generosity can most easily change lives’ (Gable and Gable 2005). 
Is this optimism hopelessly naïve? Possibly, but it is not a bad place to start.
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8.1  Ethical Issues in the Assessment and Management 
of Transgender Forensic Psychiatry Populations

Philip Baker and Sumi Ratnam

The single biggest risk factor for violence is being male, comprising 95% of the 
prison population in the UK. It is on this background that forensic psychiatry has, 
and will always be, a field in which the primary focus will be on male service users. 
Much of the evidence base around risk assessment, for example, has relied upon 
studies of male patients and male offenders. Although for a long time the high- 
security hospitals had relatively higher proportions of female patients than might be 
expected, this reflected limited alternative provision, rather than a need for so many 
to be detained in such restrictive environments.

More recently, the needs of female service users within secure services have 
become better considered. Across mental health services, and indeed healthcare as 
a whole, the importance of single-sex inpatient environments has become accepted. 
It is almost inconceivable now that as recently as one decade ago, female patients 
were routinely being treated in wards together with men, despite some of these men 
having convictions for sexual offences and many of these women having histories 
including sexual trauma.

Nonetheless, it remains the case that provision for women in the forensic psy-
chiatry services is a poor relation to what is available for men. Most NHS 
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medium- secure units will have a variety of environments for male clients at differ-
ent stages of their recovery pathways. These have developed to include wards for 
intensive care, acute admissions, active rehabilitation and longer-term care, as well 
as inpatient environments for people with severe personality disorder and learning 
disability. Women will often have access only to one all-purpose secure ward, with 
patients with very disparate needs receiving care in the one place. Such services 
have become, through necessity, expert at managing variety and, in many cases, 
skilled at providing very person-centric care within a single ward system.

It is on this background that the issue of how best to treat people identifying as 
transgender arises. Whilst being far from a new phenomenon, there has rightly been 
increased focus recently on how to best provide care for transgender people. The 
profile of transgender people has arguably never been higher in the media. 
Transgender and non-binary actors have included Laverne Cox playing Sophia in 
Orange is the New Black and Riley Carter Millington playing Kyle in EastEnders. 
There are also a number of high-profile celebrities such as Caitlyn Jenner, Kelly 
Malone and Ruby Rose raising the profile of transgender issues.

Sadly, the profile of transgender people in the criminal justice system has also been 
raised due to serious incidents that have taken place, including suicide amongst trans-
gender women placed in male prisons. There is also an elevated risk of suicidal behav-
iour in transgender populations with up to an 84% lifetime prevalence of suicidal 
ideation and 48% lifetime prevalence of attempted suicide in England (in the rest of the 
world ranges from 32% to 50% depending on the country) (Virupaksha et al. 2016). 
The rates are reportedly higher than those for lesbian, gay or bisexual individuals.

There has been much progress in terms of enshrining the rights of transgender 
people in law. The Gender Recognition Act of 2004 granted full recognition to 
transgender people. The act allows those over the age of 18 who have changed gen-
der to apply through a Gender Recognition Panel for a Gender Identity Certificate 
ensuring that their acquired gender becomes their legal gender (Gender Recognition 
Act 2004).

The Equality Act of 2010 protects individuals from harassment and discrimina-
tion and protection for gender reassignment applies at any stage of the transition 
process. It also protects those who are perceived to be transgender from harassment 
and discrimination. The Equality and Human Rights Commission is a statutory 
body established under the Equality Act, which enforces equality legislation across 
nine protected areas including gender reassignment (Equality Act 2010).

Section 146 of the Criminal Justice Act 2003 makes provision for hate crimes, 
including against transgender people. If there is evidence that an offence included a 
demonstration of transgender identity hostility or was motivated by such, this will 
be treated as an aggravating feature which must result in increase of sentence 
(Criminal Justice Act 2003). This came into force in 2012.

Whilst these changes in the law are undoubtedly encouraging, that has not ade-
quately dealt with the situation of trans people who are yet to go through gender 
reassignment for any number of potential reasons, who find themselves subject 
either to the criminal justice system, or in need of inpatient psychiatric treatment 
including in secure settings.
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There are anxieties about treating transgender women in services for women. As 
detailed above, the concept of single-sex environments is still relatively young. 
There is anxiety about the risk that transgender women who have not undergone 
reassignment may pose to other women. However, proven cases of this occurring 
appear to be extremely rare. One notable exception was Christopher Hambrook, 
who was sentenced to indefinite imprisonment in Canada in 2014 having been con-
victed of posing as transgendered in order to access a shelter for vulnerable women, 
where he committed sexual assaults.

There is also concern within the feminist movement about treating transgender 
women simply as women. This has been memorably described by high-profile and 
respected figures such as Germaine Greer, who commented in 2015 that “Just 
because you lop off your dick and then wear a dress doesn’t make you a fucking 
woman. I’ve asked my doctor to give me long ears and liver spots and I’m going to 
wear a brown coat but that won’t turn me into a fucking cocker spaniel”.

Similarly, the issue of allowing transgender women to use female facilities in 
public has not yet disappeared. This has had a very high profile in America, with 
North Carolina being the most high-profile state to enact legislation. A “bathroom 
bill” was enacted in 2016 requiring people to use restroom and changing facilities 
in accordance with the gender on their birth certificate, which could only be altered 
following gender reassignment surgery. In other jurisdictions, such as California, 
the law has taken a diametrically opposed position, with laws mandating gender- 
neutral changing facilities for single-occupancy public bathrooms, to ensure access 
for transgender people.

This issue has also arisen in the UK. Labour MP Caroline Flint expressed con-
cern in parliament in 2016 about potential risk to women from gender-neutral envi-
ronments. Whilst not implying the risk was from transgender people, her concern 
was that having men in such environments could increase risk to women. Thus, 
attempts to improve access for transgender people could have unintended negative 
consequences for women. However, strong opposition to Ms Flint’s views was 
expressed from other parliamentarians, including Maria Miller, the chair of parlia-
ment’s Women’s and Equalities Committee, who referenced the Equality Act.

Taken together, there is evidently a need to balance the rights of transgender 
people to be treated in a way that reflects their gender identity. Whilst in a small 
number of situations this could present risks, that will be a minority. Managing 
those situations appropriately will be a delicate and sensitive issue, but cannot be 
used to deny most transgender people the right to be accepted as who they are. This 
will be the case within secure mental health services and prisons, just as it is in other 
spheres of public life.

The Ministry of Justice recently undertook a review of the Prison Service’s 
guidelines on “the care and treatment of transgender offenders” (2016). A key con-
clusion was a wish to respect the self-identified gender of an individual rather than 
relying on gender identity certificates. With this comes location in the appropriate 
prison, which can also be translated to mental health services. In addition, it is rec-
ommended that risk assessment be related to the individual and not the issue of 
being transgender, and there is no evidence to link risk with being transgender. Care 
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also needs to be taken to avoid isolation in environments, and in mental health set-
tings, this might equate to the inappropriate use of long-term segregation or seclu-
sion. In addition, training of staff is vitally important.

Mental health services have to address this issue. There is evidence to suggest 
that transgender people experience high rates of emotional difficulties and mental 
illness. A large survey of transgender people’s mental health from 2012 found 
very high rates of depressive symptoms, stress and anxiety in transgender people. 
Over half of survey respondents had felt so distressed that they had needed to seek 
urgent help, and more than half had self-harmed at some point. There were 84% 
who had thought about ending their lives and 35% had attempted suicide at least 
once (McNeil et  al. 2012; Nuno et al. 2015). This clearly poses challenges for 
mental health professionals.

It is obvious that not all mental health problems experienced by transgender 
people will relate to their gender identity. Indeed, one expressed concern was that 
transgender people often experienced professionals considering their trans status as 
a symptom of mental disorder in and of itself (McNeil et al. 2012). However, the 
high rates of comorbid problems in transgender people do suggest some association 
between transgender status and an increased risk of mental health problems. The 
importance ethically of professionals being alert to mental illness and high rates of 
self-harm and suicidal thoughts in transgender people, without stigmatising their 
trans status as inherently not normal, is paramount.

It would be foolish, indeed negligent, for a psychiatrist to fail to attempt to 
understand an individual’s problems in the context of their life experience and iden-
tity, which remains equally true for a transgender person. Spending much of your 
life in a gender role that is wrong for you will often take an emotional toll, and 
transgender people have also often struggled with bullying and misunderstanding, 
which again could have an impact on emotional well-being. However, it would 
clearly be reductionist and demeaning to assume that a transgender person’s prob-
lems always relate to being trans.

Surveys have revealed that particular problems faced by trans people affecting 
mental health include the lengthy delay in being able to access appropriate care and 
sometimes difficulties in having health professionals take their needs seriously 
(McNeil et al. 2012). There has been a dramatic risk in the number of referrals being 
made to gender identity clinics in the NHS, at a time when NHS resources are under 
almost unbearable strain. Waiting times are now very long, often measured in years 
rather than months.

The Department of Health issued guidance in 2009 and 2010 regarding same-sex 
accommodation (DoH 2010). Hospitals have had to develop policies in keeping 
with this. For transgender people this means that they should be accommodated 
according to their presentation, including the way they dress and the name and pro-
nouns they use. An excellent guidance document produced by the Royal Free 
Hospital also notes that it should not depend on the physical sex appearance of the 
chest or genitalia, with an expectation being that it should be possible to ensure suf-
ficient privacy for this not to be a concern. Similarly, it does not depend on having 
a Gender Recognition Certificate. However, variance from this can be made where 
particular treatment needs require it (e.g. if a trans-man requires a hysterectomy). It 
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is also advised that patient history and wishes, including their own anxieties and 
concerns, should inform the decision.

There have been efforts to ensure appropriate treatment of transgender people 
specifically within mental health services through policy. Sometimes the advice can 
seem vague, or, to view it from a more positive perspective, offer flexibility in how 
to offer good individualised care. The Mental Health Act Code of Practice, for 
example, has a chapter relating to privacy and dignity (DoH 2017). Given that 
within forensic hospitals patients are always treated under the Mental Health Act, 
this is of particular relevance to our services. In referring to the need for gender- 
segregated sleeping and bathroom areas, a sentence is included noting that “consid-
eration should be given to the particular needs of transgender patients”.

Secure services have to address the best way to manage individuals with differ-
ing care needs and differing risk profiles. Based on recent experience, we would 
propose that managing transgender people in need of such services need not deviate 
from this. However, considerable thought needs to be given as to how to assist such 
patients to make progress within secure services.

Our recent experience includes managing transgender women, both pre- and 
post-gender reassignment on a generic female medium-secure ward. We also have 
provided treatment for trans-men within the female service, not through a lack of 
sensitivity, but based on a collaborative approach taken with patients about where 
they feel their treatment would be best provided. Ethically, this is an interesting situ-
ation. Cis-gendered individuals can never choose which environment to receive care 
on or have an individualised approach taken to this in these days of single-sex ward 
environments. The situation for transgender people is less rigid. Specifically in 
forensic services, other priorities such as risk both to and from an individual must 
be sensitively considered and managed, within the principle of treating people in 
accordance with the gender role that they identify with.

One area that has been crucial is to help staff to understand these patients’ situations 
and to manage their own anxieties. Treating pre-reassignment transgender women on a 
female ward makes those unused to these clinical situations anxious. These anxieties 
may sometimes relate simply to inexperience, e.g. about how best to prescribe for them 
or how to disentangle complex psychopathology related to psychosis or personality 
disorder from gender issues. Where psychosis has a sexual theme, this can be particu-
larly difficult for the inexperienced clinician, and similarly, uncertainty about body 
image is a core feature of emotionally unstable personality disorder. Input from spe-
cialist gender identity clinics can be difficult to access in a timely manner.

Providing good clinical care relies on strong teamwork and environments in 
which staff can share their experiences and emotions without feeling criticised. In 
anticipation of admitting transgender people to the ward, we have run sessions facil-
itated by experts, to help staff better understand gender identity. Staff have been 
encouraged to share their anxieties, which not surprisingly included fears that the 
patient could act in a sexually violent way towards vulnerable women on the ward. 
In thinking about how we have managed dynamics on the ward without transgender 
women, it quickly became clear that the team were already skilled in protecting 
patients vulnerable from others for various reasons. This would equally be possible 
for any issues arising between cis and transgender women.
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A further issue is how to protect transgender women from victimisation based on 
their gender on inpatient environments, where people with disturbed mental states 
and severe personality pathology have to live together for prolonged periods. 
Bullying based on gender can arise, in the same way that inpatient units sometimes 
have to manage abusive racist, homophobic or religion-based behaviour of service 
users towards each other. Involving the local police to run sessions on hate-based 
crime has been helpful and relied on good existing relationships between staff and 
the police. Again, units are used to dealing robustly with incidents of ethnicity- 
based abuse and in a healthy unit do not shy away from so doing. Abuse for reasons 
related to gender or sexuality can similarly be assertively dealt with.

Another ethical consideration is the importance of maintaining confidentiality. 
Staff members must be made aware of a patient’s transgender identity in order to 
provide appropriate clinical care and, sometimes, to manage risk situations. It is of 
course necessary to maintain confidentiality about this and yet, in our experience, 
other patients have always become aware of patients being transgender. This can 
arise when a service user discloses it to one peer but then information is spread 
unintentionally or, occasionally, maliciously. Being outed against your will is a situ-
ation that should be avoided, but a sensitive and thoughtful approach to managing 
this if it does occur needs to be taken, including the whole community of patients 
and staff if the service user agrees to this taking place.

Women’s services in particular have one great advantage in approaching the issue 
of providing good-quality individualised care for transgender people. We are used to 
providing care for very different people within single-ward environments. We have 
had to be skilled in creating personalised care for people stuck on wards with people 
very unlike themselves. Harnessing this skill to provide sensitive treatment for trans-
gender people is certainly manageable. People do not end up in secure services 
unless they pose a significant risk to others. Transgender people will be no different. 
However, it is within the remit of those working in such units to provide treatment in 
a way that respects someone’s gender identity, and professionals in secure services 
should be reassured that if the service they work in is strong and effective, they will 
be able to provide appropriate person-centred care to cis and trans people alike.

8.2  Ethical Issues in the Assessment and Management 
of Offenders with Intellectual Disabilities

Leah Wooster

8.2.1  Introduction

There are ethical issues to be considered when working with people with intellec-
tual disabilities. This group of individuals have historically been and remain vulner-
able and have been denied certain rights related to their level of cognitive functioning 
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and understanding, and there is a perceived inability to live and think independently. 
These issues are magnified particularly when this group are found amongst the 
forensic population due to their often risky behaviour, co-existent mental health 
problems and the likely nature of their backgrounds given they have ended up in 
situations which have deemed them a danger to the public to varying degrees.

In this chapter we will discuss six important ethical issues which arise when 
working with people with intellectual disabilities, particularly in the context of 
forensic healthcare.

8.2.2  Ability to Learn

The Department of Health defines learning disability as: a significantly reduced 
ability to understand complex information or learn new skills, a reduced ability to 
cope independently which started before adulthood and has a lasting effect (DoH 
2001). Let us consider a person with a learning disability who is taken into the care 
of forensic services. These services, by nature, apply varying levels of restrictions. 
People often stay in these services for years having received orders to remain in 
hospital when sentenced by the court.

In the UK, the court may impose a hospital order on someone instead of a prison 
sentence if they conclude the defendant needs medical treatment which is given in 
a hospital. The aim of a hospital order, as set out in the UK by the Ministry of 
Justice, is to “divert the convicted mentally disordered offender from punishment in 
the criminal justice system, and direct his care and treatment at the discretion of 
mental health professionals”. In applying treatment to such a case, the aim of the 
treatment would be to treat or prevent deterioration of a mental disorder and to 
reduce the subject’s subsequent risk with an eventual aim of discharging them safely 
into the community. In order to do so, there needs to be some capacity to learn, 
which all individuals have to some extent; however, this has a range of limitations 
in those with intellectual disabilities and this positive change may occur more 
slowly. If people with intellectual disabilities are being detained in hospitals with 
detentions which last indefinitely, then in theory their rate of learning is likely to be 
slower. In order to make progress through the system, they will need to demonstrate 
that their risk has reduced which often includes an increased insight into their 
offending behaviours as well as tackling the factors which led them to offend in the 
first place. There is a lack of evidence that people with intellectual disabilities 
remain in the system longer compared to their counterparts of normal intellect. In 
care or custody (Adshead 2000), it was argued that mentally ill offenders are 
detained longer in secure settings than their counterparts who have committed 
exactly the same offence, but do not have a mental disorder. This would also apply 
to people with intellectual disabilities considering their rate of learning and what is 
required in order to progress through the system.

One of the reasons someone with an intellectual disability might engage in 
law- breaking behaviour is because they may have a poor understanding of the 
law or be unaware of it. People with intellectual disabilities are more likely to 

8 Assessment and Management of Specific Populations



142

have been brought up in institutional care and therefore are less likely to have 
had a stable learning environment and opportunity to learn about and develop 
their own moral and ethical frameworks. So on the one hand they may lack 
knowledge of the law and therefore be unable to make informed decisions about 
their actions, and on the other hand, they may have had exposure to knowledge 
of the law but their understanding of it may vary. For example, someone with an 
intellectual disability may not know or understand the law around the age of 
sexual consent. They may engage in a sexual act with someone under age with a 
lack of knowledge of the law, rather than their actions being attributed to any 
paedophilic tendencies or deliberate act. Due to sentencing guidelines, once con-
victed they may face a long sentence despite having lacked the knowledge to 
make an informed decision regarding their actions. One could argue that people 
with intellectual disabilities in certain situations should not be liable to punish-
ment or treated via the traditional punitive route if they did not have the capacity 
to understand the wrongful act. If the purpose of the sentence is to rehabilitate 
and educate them, then the sentence would fulfil its proposed aim, but if there is 
a strong punitive dimension to the sentence, for example, having received a 
prison sentence, then one could argue that the punitive aspect is not proportion-
ate to the act if the act lacked intent.

The evidence for lack of theory of mind in people with intellectual disabilities is 
equivocal; however, there are many features of theory of mind which have been 
found to be lacking in autistic spectrum disorder which is often comorbid with intel-
lectual disabilities (Craig and Hutchinson 2005). Such people may have a reduced 
ability to pick up on the cues which allow us to know how people are feeling emo-
tionally and whether they want to participate. This may be particularly pertinent 
when considering sexual offences, as consent or lack of consent from the victim 
may not have registered in the mind of the perpetrator. Additionally, there may be 
other factors at play, contributing to their poor decision-making, such as impulsiv-
ity. In such cases, when the punishment or sentence is being served, the question 
should be asked as to what form of sentence should be given. If the consequence 
serves to deliver the message to the perpetrator that such an act is wrong and there-
fore acts as a deterrent to engage in such acts in the future, then this may be appro-
priate. However, if the situation arose again, the person would still lack the ability 
to “read” the person/situation and a punishment may serve the consequence of them 
avoiding any related scenarios, e.g. sexual or romantic relationships, in the future, 
which itself could be seen as limiting their quality of life. From this perspective, a 
purely punitive consequence could in itself be seen as unethical.

Looking at the different options for sentencing, such as community sentences, or 
hospital disposals, these are another way of opening these options up, reducing the 
punitive focus of consequences. Placements in secure hospitals or treatment in com-
munity settings allow a greater emphasis on learning and rehabilitating in relation 
to the element which is focused on punishing the person for what they did. However, 
even if someone receives a hospital order following an offence, by a court of law, 
then this sentence can be lengthy and the treatment and progress may take time. The 
length of this detention may be protracted and continue for longer than a 
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determinate prison sentence would. This detention in itself serves to protect the 
public and protect the person being detained but that detention in itself can by nature 
be perceived as punitive.

8.2.3  Sexual Consent/Understanding Sexual Relationships

There is some evidence that the rates of sexual offending amongst people with intel-
lectual disabilities are relatively high. Sexual rights for people with intellectual dis-
abilities have evolved over the decades, with a history of enforced sterilisation 
programmes in some countries, based on a person’s label of having an intellectual 
disability, rather than on their own wishes and consent. The entering into force of 
Article 8 of the European Convention for Human Rights sought to protect people 
from such severe infringements.

Someone with intellectual disabilities, depending on the characteristics and 
level of their disability, will have varying perceptions of relationships and what 
constitutes a relationship. The romantic relationships of people with intellectual 
disabilities may develop in different ways to relationships that develop in the 
more traditional way due to their lower levels of independence and their encoun-
ters may be monitored by those who are responsible for them. Likewise, they 
may find it easier to relate to someone of a younger age because of the level of 
their intellectual functioning and therefore may aim for relationships with people 
younger than themselves who may be “under age”, with varying degrees of 
understanding of the law around age of sexual consent. This may be seen as a 
natural way of seeking out relationships with someone they can relate to, as is 
human nature. Someone with an intellectual disability who commits a sexual 
offence will be viewed as such in the eyes of the law. In an alternate sense, the 
behaviour could be viewed as them seeking out a relationship with someone who 
they can better relate to than someone of their equivalent age. The act may attract 
a hospital order due to their intellectual disability with possible co-existing men-
tal illness, or may attract a prison sentence. The ethical dilemma in such an 
instance is to what extent they should be punished for this. A hospital order 
would serve to treat them, educating them and enabling them to gain the under-
standing and experience needed to engage in legal, functioning relationships 
which are deemed acceptable by society, but restricting their liberties and taking 
away their autonomy in the process.

Some prisons in the UK have adapted rehabilitation programmes for people with 
intellectual disabilities, including an adapted sex offender treatment programme, 
which would serve the function of providing the rehabilitation required for them to 
live safely in society. A hospital order can be seen as less punishing and more thera-
peutic; however, both options, by restricting liberties and autonomy, can be deemed 
as punitive in nature. The dilemma remains as to what extent someone with an intel-
lectual disability should be punished despite their lack of knowledge, intent and 
volition. The difficulty of treating people with intellectual disabilities who sexually 
offend can be considered in the context of their recidivism rates. These have been 
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found to be 3.5–6.8 times those of their non-intellectually disabled counterparts in 
studies with follow-up for 2 years or more (Baron-Cohen 2001).

8.2.4  Safeguarding

As mentioned previously in this chapter, someone with an intellectual disability 
is often vulnerable. Someone with an intellectual disability with a comorbid psy-
chiatric condition is particularly vulnerable. The forensic element of their case 
adds another dimension to their vulnerability. By posing a danger to the public, 
they are liable to engage in risky behaviour, leaving themselves vulnerable to 
retaliation from others. Poor judgment can exacerbate this. Having been labelled 
as an “offender”, their liability for stigmatisation is further magnified. Some 
people with intellectual disabilities may present with challenging behaviour and 
complex mental health problems. These people may need to be brought into hos-
pital and furthermore be detained under the Mental Health Act (“sectioned”) in 
order to be treated. Furthermore, if there is an aspect of their case which poses a 
certain level of risk to others/the public, then they may be detained in a secure 
(forensic) facility.

An infamous case in the UK in the last decade demonstrated the potential vulner-
abilities of people with intellectual disabilities. A care home in the South West of 
England named Winterbourne View had people with intellectual disabilities in their 
inpatient care facility. An undercover journalist revealed brutal treatment of people 
who the state and whose families trusted to care for these individuals. Following on 
from this exposé came an inquiry and subsequent paper called Transforming Care 
which outlined a drive to review all people detained in inpatient care in England and 
Wales and for an aim towards more community-based care (DoH 2015). There was 
particular attention on restrictive practices amongst such people in inpatient care. 
Systematic reviews (“Care Treatment Reviews”) of all such cases were rolled out 
nationally as a result. This shocking case brought into the nation’s consciousness a 
need to regard people with intellectual disabilities with particular caution due to 
their vulnerabilities. Care Treatment Reviews shone a spotlight on each case of 
someone with an intellectual disability who was detained under the Mental Health 
Act, acting to ensure that such people were not kept in hospital too long and that 
they were kept in the least restrictive environment possible, as outlined by the 
Mental Health Code of Practice.

Historically, the rise of the industrial revolution in the UK highlighted the defi-
ciencies of people with intellectual disabilities and their roles in society which led 
to housing of these people in large institutions, or asylums. This restrictive model of 
care was only challenged over a century later when Margaret Thatcher’s govern-
ment’s white paper, Care in the Community, set out the closure of these large insti-
tutions and moving people back into the community. This led to an increase of the 
liberties of people with intellectual disabilities, moving from an asylum care model 
to community care, promoting independence. Transforming Care has seen a new 
wave of challenge of the detention of people with intellectual disabilities.
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Detaining someone under the Mental Health Act involves the restriction of 
their liberties and is a decision which needs to be taken very carefully. Because 
of the increased level of dependence people with intellectual disabilities require, 
there may be a tendency for the people looking after them to adopt more pater-
nalistic approaches when looking after them. This may either be a conscious or 
less conscious act, as they may evoke more parental reactions in those who are 
providing their care. This may inadvertently lead to more restrictive practices 
and a tendency to move towards increasing their liberties (e.g. discharge plan-
ning) in a slower way.

Seclusion practices are used in psychiatric facilities, particularly in forensic ser-
vices, at times when patients pose risks to others. Keeping attention on such restric-
tive practices for people with intellectual disabilities allows objective and critical 
reviews. People with intellectual disabilities are less likely to be able to voice when 
they feel they are being treated unfairly, unlawfully or if they do not agree with the 
provisions of their care. For example, they may be less likely to spontaneously 
request a Mental Health Review Tribunal, requesting their discharge, which is an 
opportunity for their case to be looked at objectively. Therefore, it is important for 
such cases to be reviewed in a systematic way to ensure ethical and lawful care for 
people with intellectual disabilities detained in forensic facilities and to ensure they 
are detained in the least restrictive way possible. The features of intellectual dis-
abilities such as difficulties in communication and social functioning means that 
their interests and liberties can be inadvertently overlooked. It is important that a 
robust strategy to reduce the likelihood of this happening is employed when looking 
after people in such restrictive settings.

An individual who is detained in secure care as a forensic patient is vulnerable in 
the sense that they are open to abuse of power from those who care for and look after 
them. These are the same people who are responsible for their detention. Forensic 
psychiatrists and allied professionals are agents of the state as well as professionals 
who are responsible for the care of their patients. This changes the dynamic of the 
traditional doctor-patient relationship as there is another agent to whom they have a 
responsibility and so the interests of the doctor do not lie exclusively with the 
patient. The four ethical principles which a doctor is to use as a framework for their 
moral practice (autonomy, beneficence, non-maleficence and justice) in this context 
are challenged. With a patient who has an intellectual disability, along with an addi-
tional mental disorder in many cases, this dynamic may be even more unbalanced. 
Their vulnerabilities due to their lack of intellectual capabilities render them even 
more at the mercy of those looking after them and hence more liable to their rights 
being abused.

8.2.5  Medication and Consent

Psychotropic medication, which is widely acknowledged, is prescribed relatively 
heavily amongst the forensic patient population. They are a group who are by defi-
nition more risky and medication is used as a way of managing this risk.
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People with intellectual disabilities may display challenging behaviours, which 
are behaviours of an intensity and frequency or duration that threaten the physical 
safety of themselves or others. Concerns have been voiced about the overuse of 
psychotropic medication in people with intellectual disabilities, particularly associ-
ated with the management of challenging behaviour.

A study by Sheehan et al. (2015) of over 33 thousand adults with intellectual 
disabilities showed a high rate of psychotropic prescription amongst people with 
intellectual disabilities (49%). Challenging behaviour was a positive predictor of 
having been prescribed a psychotropic medication, with people with challenging 
behaviour more than twice as likely to receive a prescription for antipsychotics 
compared to those without such a record (Sheehan et al. 2015). Given the rate and 
intensity of prescribing of psychotropic medication amongst forensic patients, these 
levels of prescribing are likely to be reflected, if not intensified, in this population. 
Amongst detained psychiatric patients, capacity and consent are standard issues 
which are considered for every such patient. Capacity is a particular issue amongst 
people with intellectual disabilities as, as much as someone can be supported and 
educated to make an informed decision about their care, people with intellectual 
disabilities are more likely to lack capacity to make decisions and are therefore 
more likely to have decisions about their care made by the people who are caring for 
them in their detention.

When issues of prescribing for challenging behaviour in intellectual disabilities 
are combined with their lack of capacity and lack of consent, then one is faced with 
removing that person’s autonomy in quite a dramatic way. The forensic psychiatrist 
is acting, in such a case, on the side of the public in a rather biased way. Forensic 
psychiatry acts, one could argue, to treat someone in order to reunite them with their 
liberty and autonomy in the future; the treatment in hospital is given with the pur-
pose of rehabilitating them in order that they can live in the community with as 
much independence as their level of risk allows. By treating someone intensively, 
the forensic psychiatrist is acting to fulfil beneficence for the patient; without doing 
so the risk is run of perpetuating their detention and denying their liberties and 
autonomy. Consequently, this could be seen as going against the principle of prac-
ticing “non-maleficently”. The issues which arise in relation to this when caring 
with someone with intellectual disabilities particularly involve the issues of capac-
ity, consent and the patient being involved in their care.

8.2.6  Forensic Services and Integration

In the UK, people with intellectual disabilities tend to fall under the care of special-
ist mental health services. People who are detained in secure care settings with 
intellectual disabilities, furthermore, tend to be detained in specialist services—spe-
cialist forensic intellectual disability secure services. These tend to be in facilities 
alongside other people who are detained in “mainstream” forensic services for peo-
ple with “normal” intellect. There is often some level of integration of patients; 
however, amongst the “community” of patients detained in such settings, there is 
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generally a knowledge of this difference between the two sets of patients. Along 
with the diagnosis of an intellectual disability comes a certain stigma. In separating 
them with the aim of reducing their vulnerabilities and compartmentalising their 
specialist care comes a perpetuation of the stigmatising label which has always 
existed in society. Within institutional settings, such as these, often exists a hierar-
chy amongst the patient group, and by highlighting these disabilities, you are auto-
matically placing these people at a disadvantage in this hierarchical system, which 
by nature contains people who are prone to antisocial, aggressive behaviour. The 
lower down the hierarchical system, the more vulnerable they are.

People with intellectual disabilities in forensic services present with their own 
issues; they tend to have a different diagnostic tapestry and often have different 
offending profiles and furthermore require treatment (psychological, occupational 
and medical) which is tailored towards their needs and characteristics. Therefore, 
there is a strong argument for a specialist service so that people with intellectual 
disabilities are given the appropriate treatment and in the most timely way possible. 
By providing treatment in this bespoke way they are being provided with treatment 
which will, in theory, minimise the deprivation of their liberties. However, along 
with providing this bespoke service comes segregation and setting them apart from 
mainstream service users and therefore highlighting their differences.

In the UK, because of the niche nature of the intellectually disabled forensic 
group and the way commissioning works, although specialist NHS services do 
exist, many of the services are based in the private sector and are not geographically 
consistent. This puts this group at a disadvantage as they are more likely to be 
detained further away from their families and community teams who would ulti-
mately be looking after them when they are discharged; discharge planning will in 
theory be at a slower rate. Because of the lack of proximity to these supportive 
sources, this may delay their progress and discharge, making their pathway into the 
community slower. Work is needed to build services which bring people with intel-
lectual disabilities in secure care closer to their homes, in order to ensure they are 
supported to advance into care in the least restrictive environment. Scarce specialist 
services exist for this group in the community. People are usually looked after by 
community intellectual disability teams or forensic teams, with some scope for 
joint-working. In order to provide the most specialist support for this complex, risky 
and dependent group, this argument also exists for developing such specialist com-
munity services, in order to promote safe community living, fostering as much 
autonomy as possible, whilst preventing readmission when possible. This would 
also bring them in line with the services which are available for the general forensic 
psychiatric population, creating greater equity and justice for this group.

8.2.7  Advance Directives

A person’s clarity of mind can fluctuate throughout time, and their ability to make 
decisions, or capacity, can be affected by numerous factors including physical or 
mental illness. This includes someone with an intellectual disability. People with 

8 Assessment and Management of Specific Populations



148

intellectual disabilities have varying intellectual capabilities, and although an indi-
vidual’s capacity to make certain decisions may routinely be impaired, different 
factors can further complicate this ability.

An advance directive is where an individual executes a document expressing his 
or her wishes as to treatment in the event that they are unable to do so and the physi-
cian acts upon the pre-stated wishes if and when the situation arises (Mason et al. 
2002). They allow the voice of an individual to be heard at a time when their com-
munication is particularly impaired or they lack capacity to make decisions about 
their care specified in the directive. It allows their autonomy to be preserved beyond 
the point of loss of capacity when important decisions are needing to be made. 
Advance directives are particularly pertinent in the cases of forensic psychiatry 
patients with intellectual disabilities. Advance directives allow such people to have 
a level of involvement in their care which is otherwise rather paternalistic. Advance 
directives can be written at a time when there is space and there are resources to do 
so. Such patients should be actively encouraged and supported to write them when 
they are able. In a group of individuals whose autonomy is so compromised due to 
their circumstances, tools such as advance directives can be used to empower them 
and for them to regain some autonomy which is otherwise seemingly so minimal.

8.2.8  Conclusion

People with intellectual disabilities are a complex group who, by the nature of their 
disabilities, have the potential to be vulnerable. Some of the ethical issues, which 
arise when working with this group in a forensic psychiatric setting, have been dis-
cussed in this chapter. Due to their cognitive deficits, the learning process involved 
with rehabilitating and reducing someone’s risk will in theory be slower and more 
complex. Someone with intellectual disabilities is less likely to have a knowledge of 
the law, which particularly applies when considering sexual offences. This com-
bined with difficulties in applying theory of mind makes them more liable to 
encounter difficulties when seeking such relationships. This leaves a quandary 
about the punishment element for such an offence, if someone had a poor grasp of 
the law when committing the offence.

Forensic psychiatrists have a dual responsibility—to both their patients and for 
public protection. The principles which form the ethical framework which doctors 
aspire are somewhat compromised when detaining and often treating someone against 
their will. This is further compromised when working with someone with intellectual 
disabilities; their level of independence and thus autonomy tends to be lower. They are 
liable to more restrictive practices due to the dynamic which exists between them and 
those looking after them and the parental responses they might inspire. Because of 
these complications, systematic, objective reviews of practices with this group in 
forensic psychiatry are needed in order to ensure safe and ethical practice where peo-
ple are treated in the least restrictive way possible, promoting liberties and autonomy 
wherever possible. Advance directives are an example of a tool which can empower 
someone with intellectual disabilities in an otherwise disempowering situation.

There is an argument for specialist care for people with intellectual disabilities and 
forensic needs, in order to treat them in the safest and most bespoke environment 
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possible, in order to give them the best chance of moving on and being treated in the 
least restrictive setting. Whilst treating them in this compartmentalised setting, their 
differences are being highlighted, perpetuating the segregation of this group from 
society.

A fine balance exists in treating people with intellectual disabilities and forensic 
needs with as much humanity as possible, respecting their autonomy, whilst regard-
ing their risk and vulnerabilities. A high level of awareness and scrutiny is required 
in order to continually appraise these services and care which are prone to higher 
levels of paternalism and restriction. Historical treatment of people with intellectual 
disabilities who are detained should act as reminders of the responsibility which 
needs to be taken by the state for the care of this group and fair and ethical treatment 
cannot be relied upon, with complacency.
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