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To the next generation, in the hope that you
will protect the environment more
successfully than your predecessors



Preface

When we began the process of preparing an edited volume on Turkish environ-
mental law and policies, the plan was to prepare a book on the concerns and
challenges of Turkish environmental law and policies and also on learned lessons,
new perspectives, and solutions with the tentative title ‘Environmental Law and
Policies in Turkey: Addressing the Concerns and Challenges.’

Indeed, the main objective was to study the key themes of Turkish environ-
mental law and policies in order to conceptualize the concerns and challenges; to
improve the research through analysis of how to understand the lessons learned to
date while covering all aspects of Turkish environmental law and policies today;
and, with a prospective academic perspective, to focus on how to advance and solve
them by well-argued new perspectives and alternative methods. So, it had three
main dimensions: the past, present, and future of Turkish environmental law and
policies.

However, the process has been more intense and tough than we guessed. Due to
the very complicated structure and huge number of legal documents and institutions
concerning the main research subject of ‘Turkish environmental law and policies,’
adhering to the main objective with its three dimensions has not been easy in many
respects. So, from the outset and during the whole process, we had a critical
problem to deal with: how to draw the framework of that complicated structure in
order to simplify the issue and make it more understandable despite all its aspects
and, while doing this, avoid restricting its scope and meaning and pursue our main
objective with its three dimensions. To resolve this problem, we decided to shift the
topic and the focus from concerns and challenges to just law and policies and to just
provide the main framework of the operation of the system with its main regulations
and institutions and learned lessons.

The book still consists of chapters specifically on the concerns and challenges of
Turkish environmental law and policies, e.g. environmental cases in Turkey by
Emel Tiirker Alpay, addressing the challenge of food security by Sezin Iba Giirsoy,
exploring environmental justice by Caner Sayan and Aysegiil Kibaroglu; and all
other chapters, one way or another and more or less, discuss the concerns and
challenges of their topics; but now, predominantly and more precisely, it involves
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just two dimensions of the originally intended book: past and present. The learned
lessons no longer address the future aspect with its prospective academic per-
spective on how to advance and solve the challenges by well-argued new per-
spectives and alternative solutions whereby Turkey requires further assistance to
implement the future process. Additionally, it does not cover many key themes of
Turkish environmental law and policies that should be dealt with separately and
specifically, such as air pollution; marine pollution; water pollution; solid and/or
hazardous waste; the protection of flora and fauna including the matters of land
degradation, deforestation, wetlands, and biodiversity; agricultural policy; urban
planning and green/sustainable cities; Turkey’s energy strategy and its impact on
the environment; and new concepts like environmental security, environmental
governance, environmental diplomacy, and environmental peacebuilding.

In short, there is a need for further work on this topic for the editors to complete
the dimensions of the main objective of the book. But, many aspects of this huge
topic “Turkish environmental law and policies’ also need to be further studied by all
other scholars working on the subject as well. Given the fact that environmental
issues are becoming a matter of vital importance day by day all over the world, and
it is open to discussion whether the policies applied under Turkish environmental
law and politics are always examples of the most mature and well-established ones;
and also that environmental issues are not top of the agenda in the country because
of security concerns and political and economic fluctuations; it is extremely
important to produce qualified academic works on different aspects of the subject,
to propose solutions to the problems through them and to make them applicable in
practice, thereby informing and influencing decision-makers.

Through this book, we have achieved a very small part of our objective.
However, it still makes a useful contribution to knowledge, given the previous
absence of this kind of systematic book on Turkish environmental law and policies.
Indeed, providing a systematic comprehensive analysis of Turkish law and envi-
ronmental policies through high-quality, interdisciplinary papers, which can be
used not only as a valuable source of information but also as tools to support
teaching and research and assist in decision-making, this book will hopefully be of
significant value to graduate and postgraduate students, researchers, and
policy-makers working on Turkish environmental law and policies.

While coming to the end of this process — full of challenges and tensions but also
full of motivation resulting from new avenues to explore — we hope this book will
be the precursor of new works dealing more explicitly with learned lessons, new
perspectives and solutions, and of specific works on fundamental themes of Turkish
environmental law and policies, such as air pollution, marine pollution, and water
pollution.

Konya, Turkey Zerrin Savasan
July 2019 Vakur Siimer
Editors
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Chapter 1 )
Introduction Check or

Zerrin Savasan

Turkey has become party to a range of environmental agreements at both global and
regional levels. With a view to contributing to efforts to address environmental
problems, its interest in environmental issues goes back to the 1960s, and it rec-
ognizes the ‘protection of environment’ as a long-term policy with its Third Five
Year Development Plan (1973-1977). The progress on environmental matters
continued during the establishment of the Ministry of Environment in 1991. In
1995, the process of preparing the National Environmental Action Plan (NEAP)
began under the coordination of the State Planning Organization, the Ministry of
Environment and the World Bank. This process has involved different study groups
on different key themes of Turkish environmental policies, each including several
experts from universities, ministries, research organizations, NGOs and the private
sector. As a result, the NEAP was adopted in 1998, and a number of institutional
and legislative environmental reforms have been put in place. In 2001, Turkey’s
Local Agenda 21 Program was selected as a world-wide best practice by the UNDP,
and with its Sustainable Development Report (2012), it undertakes to further
enhance the programmes applied in the last ten years to contribute towards
accomplishing the sustainable development goals.

In its development on environmental issues, the EU accession process also plays
an important role, and this can be easily understood by on-going negotiations with
the EU on a range of environmental issues under the Chapter on Environment and
Climate Change. Even if attaining EU accession country status has accelerated the
development of various aspects of Turkish Environmental Law (TEL), since 2005
the EU-Turkey relations in general have been characterized by stagnation. So,
unfortunately, the last decade and a half or so — from 2005 to date — does not
represent a period of continuous progress in the development of environmental law,
management and protection. Even though, through learning and persuasion pro-
cesses, the EU-style of policy-making is still partly implemented in practice, its

Dr. Zerrin Savasan, Assistant Professor, Department of International Relations, Sub-department
of International Law, Selcuk University, Konya, Turkey. e-mail: szerrin@selcuk.edu.tr.
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impact on Turkey’s domestic change and hence on the development of environ-
mental law, management and protection is not high. Therefore, the overall trans-
position of the EU acquis goes on in a limited way, and as a result, the capacity for
implementation and enforcement to ensure compliance still needs to be further
strengthened. And so, it is still debatable whether it has now become a mature and
well-established policy area within the country.

In brief, since the 1960s, environmental law and policies in Turkey have
undergone successive waves of change. Turkey’s efforts and achievements to
address and overcome the environmental concerns and challenges during this
period should not be underestimated. However, the road towards providing effec-
tive and applicable environmental policies in the country seems to be a long and
troublesome one, and to require strengthened efforts from all stakeholders.

Indeed, Turkey still has many environmental concerns and challenges that need
to be dealt with, e.g. during the UN climate change negotiations (COP 21) in Paris,
Turkey was criticized for several reasons, such as increasing its greenhouse gas
emissions, not talking about any commitment or reduction targets, and allocating
financial resources for building more coal-fired power plants, as well as planning
two nuclear power plants. The current ways of coping with these challenges can fail
to produce effective environmental policies based on the sustainable development
principle.

As the existing methods can fail to produce effective outcomes in practice,
Turkey also needs to seek alternative methods and new solutions based on the
lessons learned from past experiences in order to address these challenges
successfully.

This book aims to be one of the first to conduct a systematic and comprehensive
analysis of Turkish law and environmental policies. It is also designed to be the
precursor of new publications which deal more explicitly with learned lessons, new
perspectives, and solutions (with which Turkey may require further assistance in the
future), and also of specific works on the concerns, challenges and management
methods regarding fundamental themes of Turkish environmental law and policies,
such as air pollution, marine pollution and water pollution.

Therefore, it features research which provides a general systematic analysis of
key issues of Turkish environmental law and policies, and it highlights the related
concerns and challenges. Thus, under four main sections thought as the basic
structure of the book — Environmental Law in Turkey, Environmental Management
in Turkey, Addressing Environmental Struggles in Turkey, Environmental Justice
Movements from Bottom-up — it aims to increase knowledge by disseminating the
findings on environmental issues.

Following a multidisciplinary approach, with chapter contributions from leading
international scholars in different related fields, it aims to be of significant value to
graduate and postgraduate research students and policy-makers working in the field
of Turkish environmental law and policies.

Furthermore, given the previous absence of this kind of comprehensive book on
Turkish environmental law and policies, it makes a meaningful contribution to
Turkish environmental scholarship.



1 Introduction 3

After this introductory section, the book unfolds into four thematic parts which
consist of chapters anchored to the overarching theme of the relevant part.

The first part is entitled ‘Environmental Law in Turkey.” Chapters in this part
provide a historical perspective and general understanding of the legal settings of
Turkish Environmental Law.

In the first chapter, ‘Development Process of Environmental Law in Turkey:
The EU Impact’, Zerrin Savasan argues that although gradual changes occurred
during the republican era which started in 1923, the main wave of change has
occurred within the context of Turkey’s prospective membership of the European
Union.

Savasan divides the development of Turkey’s environmental law into five
stages: (1) Pre-1982 Constitution period, (2) From 1982 Constitution to the EU
candidacy (1999), (3) From EU candidacy (1999) to accession country status
(2005), (4) From accession country status (2005) to the opening of the chapter on
environment (2009), (5) The opening of the chapter on environment (2009) and
onwards.

She argues that the EU conditionality strategy indeed plays the most important
role in developing environmental law and policies in the country, but that the EU
impetus has been lost, particularly after the opening of accession negotiations in
October 2005, which brought stagnation to the reform process in Turkey’s envi-
ronmental legislation. Thereafter, the EU-style of policy-making has still been
partly implemented in practice through EU-induced learning processes, so there is
at least some minor evolution in the field. Yet, the real challenge in Turkey’s
environmental law is not related to the transposition of new (generally European)
legislation but rather to proper implementation of it; and Turkey’s recent situation,
which is mostly dominated by hotly disputed political, economic and security
issues, does not provide a proper arena to discuss and handle with such things.

In ‘Drawing a General Framework for Turkish Environmental Law’, presented
by Zerrin Savasan, the author sketches a general framework of Turkish
Environmental Law based on a general assessment of the Turkish legal system’s
different branches under both private law (civil law, obligations law) and public law
(constitutional law, international law, administrative law, criminal law) with their
fundamental features concerning environmental issues. Based on her analysis, she
concludes that the protection of environment under Turkish Environmental Law is
dominantly regulated under public law, significantly by administrative law. Even
though remarkable progress has been made, particularly through the impact of the
EU accession process in recent years, further development is still required, not only
in terms of legislation but also of implementation, compliance and enforcement.
More importantly, it requires further academic study with more detailed legal
analyses of each branch to demonstrate the achievements, shortcomings and future
prospects of each branch with regard to environmental issues. Such analyses should
also be supported by studies in the fields of compliance, implementation,
enforcement and case-law, and by comparative analyses on different legal systems
of different countries.
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The second part, entitled ‘Environmental Management in Turkey’, provides an
overall understanding of the evolving and prevailing paradigms of legislation and
administrative practices in environmental policy in Turkey.

Stiheyla Suzan Gokalp Alica provides a thorough analysis of the evolution and
current status of environmental legislation and administration in Turkey. Throughout
her contribution, which is entitled ‘Environmental Administration in Turkey’, she
explains the institutionalization efforts which have been going on for approximately
forty years. She asserts that the environmental public administration could not
function effectively because its budget was inadequate and its staff were not
endowed with sufficient authority. Since the initial period when the environmental
organization was established as an Undersecretariat, its conflict of authority with
other public entities and institutions has not ended and the managerial problems are
not just limited to conflicts and overlapping authorities, duties and responsibilities;
uncertainty and instability in environmental organization also prevent the develop-
ment of an effective environmental administration system. Giving a detailed infor-
mation the new presidential governmental system adopted as a result of the
referendum on constitutional amendment (16 April 2017), and the Presidential and
Parliamentary General Elections (24 June 2018), and stating that the reorganisation
of environmental administration is still ongoing, she argues that institutionalisation
is a significant problem in Turkey and the improvement of environmental protection
is not possible without solving this problem.

The second part continues with a chapter on a highly contested subject in
Turkey’s environmental policy, namely Environmental Impact Assessment (EIA).
Sule Giines explains how EIA has become the main environmental management
tool in Turkey, and stresses that even though a considerable number of EIA
applications are made in Turkey, the efficiency of EIA as a tool is still debatable due
to structural and paradigmatic reasons. She identifies the means and tools as well as
the process of incorporating the EIA system into the Turkish environmental agenda.
She also evaluates the EIA procedure from a critical perspective, focusing on the
strengths and weaknesses of the whole system. In her conclusion, she underlines
that the way to identify and address the challenges is greatly conditioned by the
political discourse, which is shaped by the political culture of society. Turkey’s
commitment to sustainability as a value is expected to be more strongly reflected in
the environmental field and will hopefully also stimulate both the practitioners and
decision-making bodies to address the core challenges faced in the EIA system.

The second part ends with ‘Instruments of Environmental Compliance in
Turkey’ by Zerrin Savasan. In this chapter, the author provides an assessment of the
environmental compliance mechanism operating in Turkey. It is effectively a
continuation of the previous chapters which provide background information on
environmental law and administration in Turkey, as it focuses on the functioning of
Turkey’s environmental law in practice, examining its implementation, compliance
and enforcement to give the reader a better understanding of legal matters in
practice. In this respect, she examines the ways of ensuring environmental imple-
mentation, compliance and enforcement on the basis of environmental permits and
licences, environmental impact assessment (EIA) applications and decisions,
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reporting, monitoring and inspecting systems, and administrative fines and sus-
pension as tools of environmental enforcement.

The third part, ‘Addressing Environmental Struggles in Turkey’, which dis-
cusses environment-related challenges, starts with Emel Tiirker Alpay’s contribu-
tion, which focuses on the legal side of the environmental question in Turkey. In
her chapter titled ‘Environmental Cases in Turkey: A Project Experience’, she
analyses environmental cases, discussing the project process, challenges and results
of the EU-funded ‘Turkey’s Map of Environmental Violations’ Project undertaken
by Transparency International Turkey and the Environmental Law Association. She
describes the environment in which this project was run, and the challenges faced
during the Project. She also summarises its results, stressing some important legal
decisions which address the environmental struggle. In her concluding argument,
she indicates that Transparency International Turkey and the Environmental Law
Association have taken the first step towards a more powerful struggle against
environmental conflicts and have increased the number of good examples which
have the potential to increase efforts to safeguard the environment for future
generations.

Sezin Iba Giirsoy contributes a chapter on food security in Turkey. She outlines
the capacity of the food supply system in Turkey and uncovers the concerns about
ensuring food security in Turkey, discussing the threats posed by the changing
demographic structure, refugee crises, climate change, increasing land and water
scarcities for food production and food price volatility. In her conclusion, she
suggests that to protect its own food security and to have sustainable agricultural
production, Turkey should institute sustainable land use and product planning,
conserve agricultural biodiversity, support family farming, and utilise effective
agricultural and environmentally compatible methods. Additionally, it should
increase support for rural agricultural development programmes which encourage
environmental protection on agriculture lands. As a result, she argues that to
guarantee future food security Turkey should establish agricultural policies com-
patible with social and economic policies at macro level.

Under the fourth thematic part, ‘Environmental Justice Movements from
Bottom-up’, R. Caner Sayan and Aysegiil Kibaroglu, in their chapter ‘Exploring
Environmental Justice: Meaningful Participation and Turkey’s Small-Scale
Hydroelectricity Power Plants Practices’, present a picture of the participatory
processes around the establishment and operation of small-scale hydroelectricity
power plants. The authors of the chapter start by exploring the concept of mean-
ingful participation within the framework of environmental justice. Providing
specific references to Turkey’s recent experience of building several small-scale
Hydroelectricity Power Plants (HEPPS), they scrutinise the process, including its
entrenched legal framework. They come up with suggestions to elaborate further on
the concept of meaningful participation by delineating its four components: con-
sideration and inclusion of locals in the policy processes; representation of the
concerns and recommendations of locals in the policy process; the ability of locals
to influence the policy process; the efforts of state institutions and state adminis-
tration to ensure public participation. On the basis of a qualitative methodology
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with discourse and legal document analysis as well as mass and social media
analysis of Turkey’s HEPP policies, they conduct a field-study in south-western
Turkey which includes observations on the social and environmental impacts of
Turkey’s small-scale HEPP venture.

In their concluding remarks, they indicate the malfunction of meaningful par-
ticipation in the HEPP processes in Turkey, referring to their case studies, which
show that despite the existence of a relevant legal framework in the Turkish legal
system, especially within the EIA by-laws, a degree of meaningful participation has
not been achieved within the official process. Instead, it has been accomplished
through the locals’ own attempts.

The book ends with a conclusion by Zerrin Savasan. As a wrapping-up argu-
ment, Savasan mentions the continuities and changes that Turkey’s environmental
policy has undergone in the last few decades. Savasan reiterates that it is necessary
for Turkey to establish a well-structured and well-functioning environmental
management system, involving legal, administrative and judicial capacity to ensure
its successful implementation, compliance and enforcement. Indeed, the findings
laid out in different chapters of this book already demonstrate that a mechanism
which includes rich legislation and institutionalisation already seems to exist in
Turkey, along with active and engaged participation in international efforts to deal
with environmental problems; but this mechanism does not work well without the
will to take serious steps and without taking into account the balance between
protection of the environment and development.

Lastly, the author also highlights the need for specific works on the concerns,
challenges and management methods regarding fundamental themes of Turkish
environmental law and policies; and for works on the practical side of the subject,
that is, on the fields of compliance, implementation, enforcement, case-law and
comparative analyses of different legal systems of different countries, to support and
complement the systematic comprehensive analysis of Turkish environmental law
and policies within this particular book.



Chapter 2 )
The Development Process A
of Environmental Law in Turkey:

The EU Impact

Zerrin Savasan

Abstract Turkish environmental law has greatly changed and improved since the
establishment of the Turkish Republic in 1923. While progress has mostly been
gradual, the EU accession process had a notable impact.

In order to understand the present situation of Turkish environmental law, it is
essential to obtain an analytical overview of the past and ongoing initiatives related
to its development process.

In this chapter, to make the development process of Turkish environmental law
clear and easy to understand, this analysis is divided into five main phases:
(1) Pre-1982 Constitution period, (2) From 1982 Constitution to the EU candidacy
(1999), (3) From the EU candidacy (1999) to accession country status (2005),
(4) From accession country status (2005) to the opening of the chapter on envi-
ronment (2009), (5) The opening of the chapter on environment (2009) and
onwards.

Keywords Turkish environmental law - Development process - 1982
Constitution + EU candidacy - EU accession

2.1 Introduction

In Turkey, even though environmental concerns were not regarded as one of the
country’s priorities for a very long time, there have been attempts to protect the
environment since the very early stages of the republic’s establishment. Indeed, in
the 1930s Turkey started to become party to treaties on environmental issues; e.g. it
became party to the Convention on Whale Hunting in 1934.

The importance given to environmental issues began to increase in the 1970s as
a result of the rise in environmental awareness and sensitivity to environmental
problems around the world.
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It continued to increase in the 1990s due to Turkey’s rapidly growing economy,
population, industrialisation and urbanisation, and their effects on the environment.

However, in the last couple of decades concern for the environment has con-
siderably increased (even if still it cannot be claimed that it has become a priority
for the country), reaching its highest levels in the 2000s due to the impact of the EU
accession process.

Indeed, Turkey’s economy experienced high levels of rapid sectoral growth,
particularly in the fields of energy, industry, transport and tourism, in the 1990s.
This economic boom caused seriously high levels of unfavourable environmental
pressures, risks and threats, which may give rise to serious environmental degra-
dation in the long term.

After the concept of sustainable development entered the world agenda through
the Brundtland Report, prepared by the World Commission on Environment and
Development in 1987, Turkey was confronted with the challenge of ensuring the
balance between its economic growth and environmental progress — a difficult task,
as its development interests sometimes supersede environmental concerns because
of its economic growth capacity.

In the Seventh Development Plan (1996-2000), it adopted sustainable devel-
opment as a key principle and objective, and prepared its national reports on
sustainable development for submission to the World Summit on Sustainable
Development held in Johannesburg in 2002 and the United Nations Conference on
Sustainable Development (Rio+20) held in Rio de Janeiro in 2012. Through an
amendment made to the Environment Act (Act No. 2872) in 2006, sustainable
development was integrated into Turkey’s legal framework as well.

So, on the basis of this principle, legislative, institutional and technical devel-
opment in the field of environmental issues as part of the environmental manage-
ment in the country has been conducted over the years.

Regarding the strengthening of legislation, between the establishment of the
Turkish Republic in 1923 and the recent period, a great number of legal documents
related to the protection of the environment — international agreements (multilateral,
regional and bilateral), legal regulations (acts, decree-laws, by-laws), official
statements, circulars, resolutions, national strategies, plans and programmes etc. —
have been adopted and enacted. Given the fact that many others regarding different
aspects of environmental protection are still in the process of being prepared or
adopted, it has become necessary to provide an analytical overview of previous and
ongoing initiatives related to the development of Turkish environmental law.

In order to make this analysis and to understand the present situation of Turkish
environmental law, the research is based on comprehensive data collected as a
result of a detailed search for the related legal/official documents on international
environmental law (IEL), Turkish law, and the EU accession process.

The development process that Turkish environmental law has passed over the
years is revealed in five main phases: (1) Pre-1982 Constitution period, (2) From
1982 Constitution to the EU candidacy (1999), (3) From the EU candidacy (1999)
to accession country status (2005), (4) From the accession country status (2005) to
the opening of the chapter on environment (2009), (5) The opening of the chapter
on environment (2009) onwards.
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These phases are determined according to the milestones which have seriously
affected the current status of Turkish environmental law. The EU accession process
has arisen as the key determining factor in setting out the phases, because during the
analysis it was found that environmental legislation is relatively new in Turkey, and
although Turkey’s EU membership process has lost its momentum since 2005,
Turkish environmental law has developed remarkably over the years in pursuit of
the harmonization criteria within the framework of the EU accession process.

2.2 Pre-1982 Constitution Period

In the first period, neither the 1924 nor the 1961 Constitution recognised envi-
ronmental rights or even mentioned the protection of the environment. Also, under
the legal system, there was no other regulation directly related to environmental
rights, or to the protection and development of the environment or the prevention of
environmental degradation.

Nevertheless, in many regulations, there were provisions indirectly related to the
environment and involving opportunities regarding the protection of environment."

Furthermore, Turkey started to become party to international agreements related
to environmental issues from the 1930s onwards — e.g. the Convention on Whale
Hunting (1934). It had become party to several environmental agreements at dif-
ferent levels — multilateral, regional, bilateral — by 1982.”

'"These regulations include the following: Village Affairs Act No. 442 (1924), Harbor Act
No. 618 (1925), Civil Code No. 743 (1926), Obligations Code No. 818 (1926), Penal Code
No. 765 (1926), Waters Act No. 831 (1926), General Sanitation Act No. 1593 (1930), Public
Hygiene Act No. 1593 (1930), Municipalities Act No. 1580 (1930), Forest Act No. 3116 (1937),
Land Hunting Act No. 3167 (1937), Provincial Administration Act No. 5442 (1949), Petroleum
Act No. 6326 (1954), Forest Act No. 6831 (1956), Agricultural Pesticides and Agricultural
Quarantine Act No. 6968 (1957), Groundwater Act No. 167 (1960), Slum Act No. 775 (1966),
Water Products Act No. 1380 (1971). See at: www.mevzuat.gov.tr.

%E.g. Agreement on the Establishment of a General Fisheries Council for Mediterranean (1954),
Supplementary Agreement No. 15 signed with the UN Food and Agriculture Organization (1957),
Convention for the Establishment of the European and Mediterranean Plant Protection
Organization (1965), Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space
and Under Water (1965), International Convention on the Protection of Birds (1967), Treaty on
Principles Governing the Activities of States in the Exploration and Use of Outer Space Including
the Moon and Other Celestial Bodies (1968), Convention on Third Party Liability in the Field of
Nuclear Energy (1968), Convention Concerning the Protection of Workers Against Ionizing
Radiation (1969), European Convention for the Protection of Animals During International
Transport (1971), Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other
Weapons of Mass Destruction on the Sea Bed and the Ocean Floor in the Subsoil thereof (1972),
Convention on the Prohibition of the Development, Production of Stockpiling of Bacteriological
and Toxin Weapons, and on Their Destruction (1975), Bilateral Agreement on the Technical
Assistance for the Research of Pesticides on the Black Sea Fishes signed with Federal Republic of
Germany (1975), Agreement on an International Energy Program (1981), Convention for the
Protection of Mediterranean Sea Against Pollution (1981), Project Agreement on Pollution
Controlling and Manufacturing of the Controlling Tools signed with the UN (1981).
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It also adopted the highly significant Stockholm Declaration on Human
Environment (1972) and the Helsinki Declaration on European Security and
Cooperation (1975, 1980).

Along with the development plans of governmental policies on economic and
social issues, environmental concerns were first recognised and addressed in the
1970s, through the Third Five Year Development Plan (1973-1977) prepared by
the State Planning Organization (1972: 866—868). In line with these developments,
in 1974 the Coordination Council For Environmental Problems, involving eight
ministers, was established, and in 1976 the Coordination Council For Environment
Research was set up under the Scientific and Technological Research Council of
Turkey (Ministry of Environment and Urbanization, 2011b: 178). In the Fourth
Development Plan (1979-1983), environmental problems were addressed in detail
— in the first part, fourth section under the title ‘environmental problems’; in the
second part, third section under the title ‘environmental problems’; and in the third
part, sixth section section under the title ‘Health of Environment’ (State Planning
Organization, 1979: 83-83, 295, 462).

In addition to them, in 1978, an Environment Organization was founded under the
Prime Ministry, which was transformed into a General Directorate of Environment in
1983 (Decree Law No. 222) and into the Undersecretariat of Environment in 1989
(Decree Law No. 389). It is worth noting that, for the first time, an organization
responsible for the coordination and cooperation of all national and international
policies concerning environmental issues was built up through this organization.

In sum, in this period, even if there were no direct links to environmental issues
within the Constitution and other legal documents, an examination of the devel-
opments related to environmental concerns shows signs of an intention (even if not
strong, nevertheless there, as can be inferred from the fact that the first usage of the
appellation ‘National Park’ goes back to 1958) to ensure, develop and maintain
effective policies for the protection of the environment (Ministry of Environment
and Forestry 2007).

2.3 From the Constitution of 1982 to the EU Candidacy
(1999)

The 1982 Constitution for the first time directly referred to the right of environment
and guaranteed it as a human right. Thus, it opened a new phase in Turkish
Environmental Law.

With entry into force of the Environment Act No. 2872 (1983),3 protection of the
environment began to be directly and specifically regulated under the Turkish legal

3See Akgiindiiz (2009: 161-169) for the first environment act (called the Environment Statute) in
history, which was adopted in the Ottoman Empire in 1539 through Sultan Suleiman, the
Lawgiver.
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system. Many By-Laws were enacted to enforce different aspects of the provisions
of the Environment Act.* In addition to the Environment Act and its related
By-Laws, some other regulations were specifically related to the environment as
well.® The country also continued to actively participate in various multilateral,
regional and bilateral environmental agreements in this period, 1° and approved
several declarations on environment.” Thus, by 1997, Turkey had adopted 38
conventions, 29 declarations and 15 bilateral agreements on environmental pro-
tection (NEAP, 1999: 12). Additionally, it developed and implemented strategy

“Such as on the Fund for Prevention of Pollution (1985), on the Protection of Air Quality (1986),
on Noise Control (1986), on the Fines To Be Imposed on Ships and Other Sea Vessels (1987), on
the Control of Water Pollution (1988), on Solid Wastes Control (1991), on Environmental Impact
Assessment (1993), on the Control of Harmful Chemical Substances and Products (1993), on
Medical Wastes Control (1993), on Hazardous Wastes Control Management (1995) and Revision
of the Regulation on Environmental Impact Assessment (1997). See at: www.mevzuat.gov.tr.

SThey can be illustrated as follows: Conservation of Cultural and Natural Property Act
No. 2863 (1983), National Parks Act No. 2873 (1983), Construction Act No. 3194 (1985), Mining
Act No. 3213 (1985), Decree Law No. 383 on the Establishment of an Environmental Protection
Institution (1989), Coastal Act No. 3621 (1990). See at: www.mevzuat.gov.tr.

5Some of those are: Convention Concerning the Protection of the World Cultural and Natural
Heritage (1983), Convention on Long-range Transboundary Air Pollution (1983), Protocol for the
Protection of the Mediterranean Sea Against Pollution from Land-based Sources (1983),
Convention on the Conservation of European Wildlife and Their Natural Habitats (Bern
Convention) (1984), Programme for Monitoring and Evaluation of the Long-range Transmission
of Air Pollutants in Europe (EMEP) (1985), the Agreement signed with the Federal Republic of
Germany on the Improvement of Large Leafed Trees in the Black Sea Region (1989), Vienna
Convention on the protection of the Ozone Layer (1990), Montreal Protocol on Substances that
Deplete the Ozone Layer (1990), Convention on Early Notification of a Nuclear Accident (1990),
Convention on Prevention of Pollution from Ships (MARPOL) (1990), Project Agreement signed
with the Federal Republic of Germany on the Conversation of Nature and Environment (1991),
Basel Convention on the Control of Transboundary Movements Hazardous Wastes and Their
Disposal (1994), Convention on the Protection of the Black Sea Against Pollution (1994), Protocol
on the Protection of the Black Sea Marine Environment Against Pollution from Land Based
Sources (1994), Protocol on Cooperation in Combating Pollution of the Black Sea Marine
Environment by Oil and Other Harmful Substances in Emergency Situations (1994), Protocol on
the Protection of the Black Sea Marine Environment Against Pollution by Dumping (1994),
Convention on International Trade in Endangered Species of Wild Fauna And Flora (CITES)
(1996), Protocol Concerning Specially Protected Areas in the Mediterranean (1996), Protocol on
the Prevention of Pollution of the Mediterranean Sea by Transboundary Movements of Hazardous
Wastes and Their Disposal (1996), Cooperation Agreement on the Environment signed with
Turkmenistan (1997), Protocol on the 1979 Convention on Long-range Transboundary Air
Pollution on Long-term Financing of the Co-operative Convention on Biological Diversity (1997).

7Such as Genoa Declaration on Mediterranean Sea (1985), UN/EC Flora, Fauna and Living
Environment Protection Declaration (1988), European Environment and Health Charter (1989),
Atmospheric Pollution and Climate (Noordwijk) Declaration (1989), Euro-Mediterranean
Environment Charter (1990), UN/EC Sustainable Development (Bergen) Declaration (1990),
New European (Paris) Charter (1990), UN/EC Espoo Ministerial Accord (1991), Rio Declaration
on Environment and Development (1992), Agenda 21 (1992), Declaration on Forestry on
Principles (1992), Central Asia and Balkan Republic Environment Ministers Declaration (1994),
Barcelona Resolution (1995), OECD Environment Ministers Declaration (1998).
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documents and plans which set forth the objectives and actions and provided a
comprehensive analysis of the subject. Examples include the National Plan for In
Situ Conservation of Plant Genetic Diversity (1998) and the National
Environmental Action Plan (1999).

In the Five Year Development Plans of this period, namely the Fifth (1985—
1989), the Sixth (1990-1994) and the Seventh (1996-2000) ones, it is observed that
environmental issues were embedded in the plans in a more developed and detailed
way. In the Seventh Plan, sustainable development was adopted as one of the basic
principles and objectives and it was also decided to prepare a National Environment
Strategy for effective environmental management (State Planning Organization,
1995: 19-21, 192).

This progress in environmental issues stemmed partly from the establishment of
the Ministry of Environment in 1991 by Decree Law No. 443, in Force of Law on
the Establishment and Duties of the Ministry. This is because it reorganized its
predecessor, the Undersecretariat of the Environment, becoming the organization
responsible for overall coordination of all environmental law and policies in the
country. Thus, it enabled the country to be actively involved in environment-related
concerns and challenges under the organization of a Ministry with more respon-
sibilities and power to implement the necessary environmental policies.

2.4 From EU Candidacy (1999) to Accession Country
Status (2005)

After Turkey was declared a candidate country at the EU Summit held in Helsinki
in 1999, the next two decades witnessed significant amendments to the existing
legislation and the creation of new regulations and institutions in the field of
environmental issues in Turkey, as a result of the EU harmonization process.

In the same year that it was declared a candidate country, Turkey applied to
participate in the activities of the European Environment Agency (EEA) and
became a full member of it in 2003 on conclusion of the Accession Agreement
signed with the EU.

In accordance with the Accession Partnership Document established in 2001 by
the European Council (revised in 2003, 2006 and 2008), which drew the framework
of negotiations with Turkey for accession to the EU, the National Programme for
the Adoption of the Acquis, involving a separate section on environmental issues
(2001: 403—434) with a detailed plan and time frame for the approximation of the
national environmental legislation with the EU acquis, was prepared in 2001 (and
updated in 2003 and 2008).

In fact, in order to meet the EU’s related requirements, the EU accession process
has provided Turkey with a roadmap for the adaptation and improvement of the
environmental legislation and also its implementation, compliance and enforcement
involving certain targets that should be achieved before the accession. Thus, by the
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date of its accession, Turkey could be able to effectively apply all EU environ-
mental acquis consisting of a wide range of legal documents.

However, besides its administrative and financial challenges, this roadmap
which will prepare Turkey for EU membership also raises significant challenges
with respect to the approximation of existing environmental legislation. In fact, it
requires the full transposition of the EU environmental acquis in a relatively short
time, while many aspects of Turkey’s legislation on environmental issues differ
from EU law, so it is not possible to expect the complete adoption of the acquis as a
short-term prospect.

Despite these challenges, Turkey started to make progress in terms of its
transposition of the environmental acquis through the support of the EU and rel-
evant projects generated within the scope of the Turkey-EU Financial Cooperation.®

Indeed, the following developments provide examples of this progress:

e A new By-Law on Environmental Impact Assessment (EIA) (OJ No. 25318),
amending almost all provisions of the Directive on Environmental Impact
Assessment, was adopted, except for a few troublesome areas such as proce-
dures for public and transboundary consultations. The By-Law on
Environmental Impact Assessment (EIA) has been amended eighteen times on
different dates since its first adoption (OJ No. 21489) in 1993, most recently in
2016 (No. 29619).°

e Under the new Public Procurement Act (No. 4734), a positive Environmental
Impact Assessment Report (EIA) is required to launch public procurement
procedures (Article 5(6)).

e Under the Act on the Amendment of the Law for Establishment of Industrial
Zones and Organized Industrial Areas (Act No. 4737), a positive Environmental
Impact Assessment Report (EIA) is required before investment in industrial
zones (Art. 3). Through its amendment under Act No. 5195, with additional
articles (Art. 3A/3B), the way has also opened for decisions stating that ‘EIA is
not necessary’.

e In accordance with the EU acquis, during this period there were also many
amendments to many laws and the creation of new ones, such as the
Municipalities Act No. 5393 (2004), the Consumer Protection Act
No. 4077 (amended in Act No. 4822 in 2003), the Animal Protection Act
No. 5199 (2004), and the Act on Protection of Cultural and Natural Property
No. 2863 (amended in Act No. 5226 in 2004)."°

8For the relevant projects implemented within the scope of 2002-2006 Turkey-EU Financial
Cooperation see at: http://www.ab.gov.tr/files/SEPB/cevrefaslidokumanlar/list_of_2002_2006_
projects.pdf.

°See all texts, including amendments, at: http://www.csb.gov.tr/gm/ced/index.php?Sayfa=
sayfa& Tur=webmenu&lId=254 and http://www.csb.gov.tr/gm/ced/index.php?Sayfa=sayfa&Tur=
webmenu&ld=11223.

1
OSee at: www.mevzuat.gov.tr.
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e The regulations adopted in diverse fields during this period have also aided the
transition to the EU acquis to some extent, e.g. the adoption of the By-Law on
the Implementation of the Convention on International Trade in Endangered
Species of Wild Flora and Fauna (CITES Convention) (OJ No. 24623), the
By-Law on the Protection of Wetlands (OJ No. 24656) to ensure the imple-
mentation of the Convention on Wetlands (Ramsar Convention), and the
By-Law on Soil Pollution Control (OJ No. 24609).""

e To increase the effectiveness of the environmental inspection system, a new
By-Law on Environmental Inspection (OJ No. 24631 (repetitive)) is adopted.
This regulation clarifies the procedures and principles for environmental
inspectorates, environmental management departments and certified inspection
companies etc.

e Another important development which can be shown for this period is the
progress of the Environmental Reference Laboratory,'? as it has been a great
success and made significant advances in a very short time.

e The Act on the Right of Accession to Information (Act No. 4982) in 2003 and
also a By-Law for the implementation of this Act (OJ No. 25445) were also
adopted. Given that the accession to environmental information can make it
easier for the public to participate in the related activities on environmental
issues and can thus strengthen environmental governance, this act and relevant
regulation is of great importance.

e The Act Approving the Biodiversity Convention’s Cartagena Protocol on
Biosafety (Act No. 4898) was adopted on 17 June 2003.

e The merging of the Ministry of Environment with the Ministry of Forestry in
2003, under Act No. 4856, renamed the Ministry of Environment and Forestry.

Even if this appears, at first sight, to be a remedy for the common concerns on
environmental protection and the integration principle on environmental policies
within the country, in practice, it still results in challenges due to the disordered and
fragmented allocation of responsibilities between the two ministries and their staff,
and the reflection of this disorder in implementation, enforcement and compliance.
The next amendments to the organization of the Ministry were made in June 2011,
with the establishment of the Ministry of Environment, Forestry and Urbanization
through Decree Law No. 636, and in July 2011 when the Ministry of Environment,
Forestry and Urbanization was divided into two ministries: the Ministry of
Environment and Urbanization (Decree Law No. 644) and the Ministry of Forestry
and Water Affairs (Decree Law No. 645). The Ministry of Agriculture and Forestry
was recently established with the abolition of the regulations of the Ministry of
Food, Agriculture and Livestock and the Ministry of Forestry and Water Affairs

See at: WWww.mevzuat.gov.tr.
12To analyse the development of these laboratories see at: https://lab.csb.gov.tr.
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regarding their organization and duties (Decree Law No. 703, Articles 27-28;
Presidential Decree No. 1, Articles 410—440).13

It remains debatable whether the last situation is better than the previous one for
pursuing a robust environmental policy, because of the merging of two conflicting
agendas — environment and construction/urbanization (i.e. a development agenda) —
and the exclusion of the environmental responsibilities for forests and water, which
are primary elements of the natural environment according to the mandate of the
Ministry of Environment (Giines, 2015: 225); and subsequently the merging of
different but somehow related fields — food, agriculture, livestock, forestry, water —
under the same structure of the Ministry of Agriculture and Forestry.

Additionally, the frequent alterations within the administrative structure of the
Ministry also have the potential to cause substantial failures in the operation of the
system, as they result in a high rate of staff-competence turnover in the field of
environmental management.

2.5 From the Accession Country Status (2005)
to the Opening of the Chapter on Environment (2009)

In 2004, at the Brussels Summit (2004), the Council of the EU agreed to start
discussing Turkey’s accession negotiations. After just one year, Turkey attained
‘Accession Country’ status in 2005, and negotiation talks officially began at the
Intergovernmental Conference of 3 October 2005 with the Negotiation Framework
Document (NFD) involving the principles, rules, and chapters regarding
EU-Turkey negotiations.

This was particularly important in the development process of Turkish
Environmental Law, as the EU negotiation process determined the regulations
adopted in line with the EU acquis and the method of putting the acquis into force
and implementing it.

After the screening process was completed for the Environment Chapter in 2006,
two opening benchmarks were determined for the opening negotiations in this
chapter:

1. The preparation of a comprehensive strategy including the information and
plans for the transposition of the acquis in this chapter.
2. The implementation of the applicable environmental acquis.

Consequently, one of the first results of the opening negotiations was the
preparation of the EU Integrated Environmental Approximation Strategy (2007—
2023) in 2006 which contains the information, plans and timetables with regard to

BDecree Law No. 703, OJ Date: 9.7.2018, No: 30473. See at: http:/www.resmigazete.gov.tr/
eskiler/2018/07/20180709M3.pdf; Presidential Decree No. 1, OJ Date: 10.7.2018, No. 30474, See
at: http://www.mevzuat.gov.tr/MevzuatMetin/19.5.1.pdf.
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the required environmental improvements and the necessary arrangements on the
administrative, financial and legal sides for compliance with the EU Environmental
Acquis (Ministry of Environment and Forestry, 2006b).

Another was Turkey’s Programme for Alignment with the EU Acquis (2007-
2013), involving the transposition of all the EU legislation, hence environmental
legislation (Chapter 27) was itself adopted in 2007.

The National Action Programme Against Desertification and the National Rural
Development Strategy were the other strategy documents adopted during this period
(Ministry of Environment and Forestry, 2006a; State Planning Organization, 2006).

In parallel with this dynamism arising from being an EU Accession Country,
there were many amendments to legislation and the creation of new laws in
accordance with the EU acquis. The most important of those was the 2006
amendment to the 1983 Environment Act. Others examples are: the Metropolitan
Municipalities Act No. 5216 (2005), the Act Pertaining to Principles of Emergency
Response and Compensation for Damages in Pollution of Marine Environment by
Oil and Other Harmful Substances No. 5312 (2005), and the Misdemeanour Act
No. 5326 (2005).'

In addition to those, regulations were also adopted on different aspects of
environmental protection, such as the control of harmful waste, air quality and and
management, waste management, marine and coastal area management, water and
soil protection, and chemicals; and also on climate change, such as the by-law on
decreasing ozone-depleting substances. '

However, besides these achievements and improvements, there were still some
deficiencies and troublesome areas which negatively affected the development and
implementation of TEL in this period. To illustrate, though the EIA Directive had
already, to a large degree, been adopted in this period, due to the non-establishment
of fully fledged procedures (i.e. procedures for public and transboundary consul-
tations), the challenges of implementation and enforcement continued to arise.

Because procedures for public and transboundary consultations were not fully
aligned and implemented, there are still serious concerns regarding the trans-
boundary aspects of the EIA, around the EU-backed Nabucco pipeline project, the
Turkish-Russian nuclear power plant project, and the large number of planned
hydro-power projects for which neither an EIA nor a strategic environmental
assessment (SEA) has yet been carried out.

The unratification of the Kyoto Protocol, and also the unwillingness to become a
party to the Convention on Environmental Impact Assessment in a Transboundary
Context (Espoo EIA Convention)'® and the UN Economic Commission for Europe
(UNECE) Convention on Access to Information, Public Participation in

4See at: www.mevzuat.gov.tr.
SFor the list of the by-laws, decree-laws, circulars, and communiqués adopted to date on different
sectors of the environment see at: https://cygm.csb.gov.tr/tebligler-i-441.

For the countries which are parties to the Convention see at: https:/treaties.un.org/Pages/
showDetails.aspx ?0bjid=080000028002887c&clang=_en.
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Decision-Making and Access To Justice in Environmental Matters (Aarhus
Convention)'” are among the other prominent areas seriously criticized in this
period.

Turkey became a party to the Kyoto Protocol — which was adopted in 1997 and
entered into force in 2005 — on 26 August 2009. As it was not party to the
Convention during the negotiations of the Kyoto Protocol, it was not listed in
Annex-B of the Protocol. Therefore, it did not undertake any emission reduction
commitments during the first commitment period (2008-2012). This was because it
became a party to the UNFCCC — which was adopted in 1992 and entered into
force in 1994 — on 24 May 2004. It took so long to become party to the Convention
because of the debate on its status under the Convention. Indeed, as an OECD
country, it was originally listed under both Annex-I and Annex-II lists. After that,
Turkey objected to being listed under Annex-II, due to its special status. Until its
special situation was recognized under Decision 26/Conference of the Parties
(COP)-7, it chose to be out of the Convention.

In 2012, at COP-18 (Decision 2/COP.18), the second commitment period
(2013-2020) of the Protocol was adopted. As Turkey preserved its special status
and was therefore listed only under Annex-I instead of being listed under both
Annexes (see relevant decisions: Decision 1/COP-16, Decision 2/COP-17, Decision
1/COP-18, Decision 21/COP-20), it did not have any reduction commitment in the
second period, just like in the first period (Decision 1/COP-18, para. 94-96).

Lack of progress in the adoption of the acquis on environmental liability and of
the Strategic Environmental Assessment (SEA) Directive on the organization of
water management on a river basin basis are other problematic areas of this period
among many others.

In conclusion, even if attaining EU accession country status has accelerated the
development of TEL in various aspects, the overall alignment with and adoption of
the EU acquis was still not high during this period, and as a result, the capacity for
implementation and enforcement to ensure compliance needed to be further
strengthened. Yet, the fact that he years from 2002 to 2005 are referred to as the
‘best ever’ years of Europeanization in Turkey (Onis, 2008), EU-Turkey relations
in general have been characterized by stagnation and marked by increasing tensions
because of the impact of the debate on the EU’s absorption capacity, the possibility
of introducing a privileged partnership with Turkey and controversy over the
Cyprus issue (Hauge et al., 2016). Therefore, the last few years — from 2005
onwards — unfortunately do not represent a period of continuous progress in the
development of environmental law, management and protection. However, the
EU-style of policy-making was still partly implemented in practice, and there were
at least some minor changes which can be traced. So it may be argued that, through
learning and persuasion processes (by EU-funded projects, programmes and policy

"For the countries which are parties to the Convention see at: http://www.unece.org/env/pp/
aarhus/map.html.


http://www.unece.org/env/pp/aarhus/map.html
http://www.unece.org/env/pp/aarhus/map.html
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networks, including different international actors and using the EU as a model),18
its impact on Turkey’s domestic change and so on the development of environ-
mental law, management and protection has continued, albeit in a limited way
(Savasan, 2019)."

2.6 The Opening of the Chapter on Environment (2009)
and Onwards

In parallel with the necessary changes made in the administrative, financial and
legal fields to comply with the EU Environmental Acquis for improving environ-
mental protection, the evaluation report for Turkey on the fulfilment of the opening
benchmarks for the Chapter on Environment (Chapter 27) was endorsed by the
Committee of Permanent Representatives (COREPER) on 12 November 2009
(European Commission, 2007). After that, at the Brussels Summit held on 21
December 2009, this Chapter was opened for negotiations (Council of the European
Union, 2009).

In the EU Common Position, there are six closing benchmarks, one political and
five technical, for the Chapter on Environment (called Chapter on Environment and
Climate Change since 2012). Those are:

Political benchmark:

e Fulfilling the necessary obligations set out in the Additional Protocol to the
Association Agreement between Turkey and the EU (2005).

Technical benchmarks:

e Adopting the EU’s horizontal environmental legislation, including its trans-
boundary aspects. That means that legislation involving the subjects related to
the EIA, strategic environmental assessment (SEA), environmental liability, and
accession to environmental information, requires alignment with the following
Directives: Directive 2011/92/EU, Directive 2001/42/EC, Directive 2003/4/EC.

e Adopting the acquis in the field of water quality, specifically its Framework
Water Protection Law, and establishing River Basin Protection Action Plans,
requires alignment with the Directive 2000/60/EC.

e Adopting the acquis in the field of industrial pollution control and risk man-
agement requires the alignment with the Directive 2010/75/EU, Council
Directive 1996/82/EC (Seveso-II).

'¥0n policy learning, stipulating that domestic change comes through the enduring alteration of
thought processes or behavioural intentions of domestic actors, see Checkel (2005); Sabatier
(1988).

°0On EU-induced learning in the field of environment and climate policy as a mechanism of EU
influence on transnational networks, see Busch and Jorgens (2005); Lenschow (2012).
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Adopting the acquis in the remaining sectors of this chapter requires alignment
with the Directive 2008/50/EC on air quality, Directive 2008/98/EC on waste
management, Directive 2009/147/EC, Council Directive 1992/43/EEC, Council
Directive 1999/22/EC on nature protection, Directive 2010/75/EU, Council
Directive 1996/82/EC (Seveso II) on industrial pollution control and risk
management, Directive 2002/49/EC on noise, Regulation (EC) No. 1272/2008,
Regulation (EC) No. 1907/2006 on chemicals, and also Decision No. 406/2009/
EC on climate change.

e Improving the capacity and the coordination of the administrative bodies at all
levels, including inspection services.

Thus, it is expected that Turkey should be fully prepared to ensure the imple-
mentation and enforcement of the EU requirements in all sectors — horizontal
sector, air quality, water, waste management, nature protection, industrial pollution
prevention and risk management, chemicals, noise and climate change — at the date
of accession. Therefore, Turkey continues its preparations to adopt the EU’s leg-
islation on these sectors in the framework of the chapter on environment and
climate change,? through such developments, among others, as the establishment
of the air emissions coordination board to coordinate between different institutions
for activities required under the UNECE Convention on Long-range Transboundary
Air Pollution, the adoption of its National Basin Management Strategy (2014—
2023) (Ministry of Forestry and Water Affairs, 2014), the preparations on river
basin management plans, the foundation of the Water Institute to provide scientific
advice on water management issues, the discussions on participation in the EU
Civil Protection Mechanism, and the adoption of its National Waste Management
Plan (2008-2012) (Ministry of Environment and Forestry, 2008).

In December 2018, the Environment Act (No. 2872) was changed. The
amendments included new provisions on the protection of the environment, the
prevention and elimination of environmental pollution, plastic bags, reduction in
the use of plastic packaging, deposit application, and obtaining guarantees for the
prevention of pollution.?’ It is too early to evaluate the potential results of these
provisions in practice.

With respect to the climate change issue, after the adoption of the Paris Climate
Agreement through Decision 1/COP-21, the Intended National Determined
Contribution (INDC) system was accepted for the PCA, as different from the
Protocol system (Decision 1/COP-21, para. 12-21, Art. 3-4, PCA). When

20For the list of the by-laws, decree-laws, circulars, and communiqués adopted to date on different
sectors of the environment see at: https://cygm.csb.gov.tr/tebligler-i-441. Also, for the projects
implemented within the scope of 2007-2013 Instrument for Pre-Accession Assistance
(IPA) replacing the financial instrument for Turkey, see at: http://www.ab.gov.tr/index.php?p=
92&1=2.

2ISee at: http://www.resmigazete.gov.tr/eskiler/2018/12/20181210-4.htm. OJ (10 November
2018), No. 30621; Act No. 7153.


https://cygm.csb.gov.tr/tebligler-i-441
http://www.ab.gov.tr/index.php?p=92&l=2
http://www.ab.gov.tr/index.php?p=92&l=2
http://www.resmigazete.gov.tr/eskiler/2018/12/20181210-4.htm
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submitting its INDC with a greenhouse gas reduction target on 30 September
2015,” Turkey also signed the PCA on 22 April 2016. Thus, even though it is not
legally binding, Turkey has an emission reduction target for the first time. Though
there is criticism of this target [see Mazlum et al. (2015), Sayman (2015),
Giindogan and Turhan (2015)], it is expected that Turkey will continue to cope with
climate change by decreasing its shortcomings.

In line with this aim, it adopted a National Climate Change Strategy by the
Ministry of Environment and Forestry with UNDP/GEF support in 2010 (Ministry
of Environment and Forestry, 2010). The first National Climate Change Action Plan
was adopted to implement it in 2011 (Ministry of Environment and Urbanization,
2011a), and a Climate Change Department was reestablished within the Ministry of
Environment and Urbanization (which was already established within the Ministry
of Environment and Forestry) and a High Level Coordination Committee for cli-
mate change to increase coordination among relevant institutions.

Nevertheless, Turkey still needs to make further efforts in all aspects of the
environment to eliminate the shortcomings and uncertainties in the legislation,
powers and responsibilities of institutions, and to enhance collaboration and
coordination between all institutions, as the Tenth Five Years Development Plan
(2014-2018) also underlines Ministry of Development (2014).

The framework legislation on nature protection has still not been adopted and
potential Natura 2000 sites have not yet been identified; the current regulations
allowing development and infrastructure activities in wetlands, forests and natural
site areas, on the other hand, are contrary to the acquis.

Remarkably, the thing which makes the situation worse for Turkey is that while
there are already a great number of areas that need to be improved, the retrogres-
sions through exceptions and exemptions — such as Provisional Art. 3, Environment
Act; Provisional Art. 3, By-Law on EIA — made in amendments to the existing
legislation, such as amendments to the EIA legislation on different dates from 1993
to date,” introducing additional exemptions which allow several large infra-
structure projects to be excluded from EIA procedures (through Provisional Articles
3 and 2, with the 2014 amendment), such as micro hydropower plants and the third
bridge project on the Bosphorus, designed to be the highest bridge in the world —
are inconsistent with the requirements of the EIA Directive. An increasing number
of other investment and construction projects are planned across the country, par-
ticularly in the fields of energy and transport. These include Canal Istanbul, a
waterway from the Marmara Sea to the Black Sea; a new airport in Istanbul
designed to be the busiest in the world; the construction of nuclear power plants like
Akkuyu Power Plant, and Sinop Power Plant; and the creation of new pipelines,
such as the Trans-Anatolian Pipeline Project to connect Azerbaijan to Turkey for

22For all INDCs submitted see at:
http://www4.unfccc.int/submissions/indc/Submission%20Pages/submissions.aspx.

ZSee all texts including amendments at:
http://www.csb.gov.tr/gm/ced/index.php?Sayfa=sayfa& Tur=webmenu&Id=254 and
http://www.csb.gov.tr/gm/ced/index.php?Sayfa=sayfa& Tur=webmenu&Id=11223.


http://www4.unfccc.int/submissions/indc/Submission%20Pages/submissions.aspx
http://www.csb.gov.tr/gm/ced/index.php?Sayfa=sayfa&Tur=webmenu&Id=254
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the export of Caspian natural gas. Such projects have led to serious debate and
criticism, opposition and objections on environmental grounds due to their poten-
tially dramatic impacts on the environment. Even though their economic and
geopolitical benefits are also acknowledged, when designing and implementing
energy, transport and infrastructure projects it is essential to establish a balance
between environmental concerns and profit-orientated development, and those
investments should not be contrary to nature protection obligations.

There are also several cases being challenged in the courts and decisions being
given regarding EIA regulations, such as the decisions of the Constitutional Court
in Paragraph 3/Article 10, Environment Act (excluding activities relating to petrol,
geothermal, and mining seeking activities from the scope of EIA),** and in
Provisional Article 3, Environment Act (providing exemptions);> and the decisions
of the Council of State in Provisional Article 3, By-Law on EIA,26 on the Gebze
Orhangazi Izmir Highway®’ and on the Ilisu Dam Hydroelectric Plant Project.”®
These exemptions are still maintained in the latest amendment (Provisional Articles
2-3, By-Law on EIA, adopted in 2014, OJ No. 29186).

Moreover, there are crucial challenges in the phase of implementation of all the
above-mentioned documents adopted by Turkey. For example, despite the necessity
of the cooperation of all stakeholders in line with the principle of governance more
or less expressed in all those documents, it is clear from practical observation that,
“an actual multi-actor process did not take place” in that field (Sahin, 2016: 126).>
In the last regular progress report of Turkey, this is clearly stated: “In all areas, more
attention needs to be given to enforce legislation whilst many areas require further
significant progress to achieve legislative alignment with the EU acquis” (European
Commission, 2016: 8, 86—88). This situation emphasizes the necessity of instilling
environmental awareness in everyone, in particular legislators, policy-makers and
executives, to overcome the image of Turkey as a country engaging with envi-
ronmental issues solely because of international diplomacy and a desire to be
recognized and accepted, rather than because it genuinely wants to address the
challenges and find effective domestic responses to them (Uzelgun and Sahin,
2016).

24See decision of the Constitutional Court (15 January 2009), Docket No. 2006/99, Decision
No. 2009/9, in: OJ (8 July 2009), No. 27282.

23See decision of the Constitutional Court (3 July 2014), Docket No. 2013/89, Decision No. 2014/
116, in: OJ (4 July 2015), No. 29406.

26Gee decisions of the Council of State — Sixth Chamber (2 February 2011), Docket No. 2008/
8999, Decision No. 2011/165. Council of State — Fourteenth Chamber (10 January 2013), Docket
No. 2008/13522, Decision No. 2013/4 and Docket No. 2011/11139, Decision No. 2013/9.
?’See decision of the Council of State — Fourteenth Chamber (28 December 2011), Docket
No. 2011/15826.

283ee decision of the Council of State — Fourteenth Chamber (18 October 2012), Docket No. 2012/
3269.

*For details of the different actors working on different aspects of climate change in Turkey see
Sahin (2014). For detailed information on climate change movement in Turkey see Baykan (2013).
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Overall, it could be argued that the rise of environmental awareness and sen-
sitivity to environmental problems in Turkey reached its highest levels in the 2000s
because of the impact of the EU accession process. The EU conditionality strategy
arising from the accession process indeed played the most important role in
developing environmental law and policies up to the opening of accession nego-
tiations in October 2005.>° Although its influence began to decrease after that, the
EU-style of policy-making is still partly implemented in practice,’’ and there are at
least some minor changes which can be traced. However, Turkey’s recent situation,
which is mostly dominated by hotly disputed political, economic and security
issues,’” has the potential to create an obstacle to environmental issues being a
priority on the country’s agenda.

30The stagnation after October 2005 results from both sides due to the following reasons:

On the EU’s side: Opposition of some member states to Turkish EU membership (see
Aydin-Diizgit and Kaliber, 2016; Aydin-Diizgit and Noutcheva, 2012; Kubicek, 2011; Yilmaz,
2014; Parker, 2009), enlargement fatigue in the EU (see Szolucha, 2010), the world/EU financial
crisis (see Braun and Tausendfund, 2014), and the rise of Islamophobia in Europe (Saz, 2011).

On Turkey’s side: Perception of unfair treatment/decline in support for EU membership (see
Aydin-Diizgit and Noutcheva, 2012), the domestic context in Turkey (see Kalaycioglu, 2011),
decreasing governmental interest in EU membership (see Ozbudun, 2014; Kaliber, 2014), granting
a more crucial role to the alternative economic and geostrategic options than to Western ties (see
Borzel and Soyaltin, 2012; Onis and Yilmaz, 2009).

3IThis is because of the impact of a number of high-level visits, Leaders’ meetings in May 2017
and March 2018 and a High Level Political Dialogue in July 2017, with dialogue opportunities on
foreign and security policy, notably on Syria, Libya and Iraq, and a counter-terrorism dialogue
held in November 2017, with cooperation in the areas of energy, transport and economy and trade,
supported by high level dialogues (European Commission, 2018: 3); and because of the long-term
effects of the projects of the Instrument for Pre-Accession Assistance (IPA) “result[ing] in new
institutional constraints, or stipulating social learning processes...” (Biirgin, 2016: 106).

3B, g. there are very critical security challenges specifically in the south-east part of the country. In
fact, Turkey has been struck by several deadly terrorist attacks by PKK (Kurdistan Workers’ Party)
and Da’esh (Arabic acronym: Dawlat al-Islamiyah f’al-Iraq wa al-Sham) in the recent period,
specifically just before the failed coup attempt period; there is an ongoing Syrian civil war and
asylum problem resulting from that war on Turkey’s borders, leading to an EU-Turkey Joint
Action Plan to halt irregular bulk refugee flow into the EU (European Commission, 2015);
cross-border/counter-terrorist operations (such as Operation Euphrates Shield, launched in August
2016; Operation Sinjar, launched in April 2017; Operation Idlib Shield, launched in October 2017,
and Olive Branch Operation [Operation Afrin], launched in March 2018) were conducted by the
Turkish Armed Forces (TAF) to fight against terrorism and to prevent a terror corridor forming
along its southern borderline by PKK — listed as a terrorist organization not just by Turkey, by also
the USA and the EU - its Syrian offshoot, the Democratic Union Party (PYD), and its armed wing,
the People’s Protection Units (YPG); Turkey’s new agenda was mostly dominated by security
issues and political debate over the new governmental system adopted after a hotly disputed
referendum on 16 April 2017, the presidential election on 24 June 2018, local elections on 31
March 2019, and, after that, by the economic troubles which escalated soon after the presidential
elections and were still going on at the time of writing.
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2.7 Conclusion

In this chapter, the development process of Turkish environmental law was revealed
in five main phases: (1) Pre-1982 Constitution period, (2) From 1982 Constitution
to the EU candidacy (1999), (3) From the EU candidacy (1999) to the accession
country status (2005), (4) From the accession country status (2005) to the opening
of the chapter on environment (2009), (5) The opening of the chapter on envi-
ronment (2009) and onwards.

These phases were drawn on the basis of the EU accession process, which has
been a key factor in Turkish environmental law being developed remarkably and
rapidly until the current stagnation period.

In this respect, based on the examination, during the first phase it was found that,
even if there were no direct links to environmental issues under the Constitution and
other legal documents, there was still a tendency (albeit not strong) to ensure,
develop and maintain effective policies on the protection of environment.

During the second period, this tendency started to manifest itself in tangible
outcomes, such as the reference made by the 1982 Constitution to the right of
environment, the entry into force of Environment Act No. 2872 (1983), and the
establishment of the Ministry of Environment in 1991.

After Turkey was declared a candidate country, the impact of the EU accession
process meant the last two decades have witnessed significant amendments to
existing legislation and the creation of new regulations and institutions, although
the signs of a growing crisis in EU-Turkey relations started to appear.

This progress and dynamism continued when accession country status was
gained. However, during this period, due to little progress in EU-Turkey relations,
the overall alignment and adoption of the EU acquis has not been at a prominent
level. Therefore, progress in the fields of implementation, enforcement and com-
pliance is not anticipated. As a consequence of the opening of the Chapter on
Environment (2009), Turkey is now expected to guarantee the implementation and
enforcement of the EU requirements in all sectors — the horizontal sector, air
quality, water, waste management, nature protection, industrial pollution prevention
and risk management, chemicals, noise and climate change — at the date of
accession. So it is essential for Turkey to sustain its efforts to adopt the EU’s
legislation in these sectors undertaken in the framework of the Chapter on
Environment and climate change without dismissing environmental concerns,
demands and movements. However, transposition itself is not adequate to provide
the implementation, enforcement and compliance without sacrificing environment
in favour of development.

While it is already insufficient on its own to deliver concrete protection of the
environment, the retrogressions through exceptions and exemptions wrought by
amendments to the existing legislation make it worse. This situation demonstrates
that the primary challenge is not adoption of the legislation, but internalizing the
necessity for environmental protection and improvement, and thus implementing
that legislation fully and properly in practice. This internalization is required by all
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on the basis of Art. 56(2) of the 1982 Constitution (also Art. 3(a), Environment
Act), and particularly by those affecting the process directly — legislators,
policy-makers and executives.

Given the current stalemate in the full EU membership process, although the
EU-induced learning processes can still be driving force for Turkey, as mentioned
above, the EU’s conditionality strategy has lost its influence, and it is not antici-
pated that Turkey will get involved in more ambitious and better coordinated
environmental policies which will be able to provide this internalization in the near
future.

The limits on Turkish civil society — referring to the Taksim Square demon-
strations of 2013 (known as the Gezi Park protests) — combined with post-failed
coup attempt measures are regarded as one of the key reasons for this situation
(Werz, 2017). Yet, as mentioned above, due to both sides’ acts and decisions, the
stagnation of EU-Turkey relations had already begun more than a decade ago at the
start of accession negotiations in 2005. Indeed, while Turkey was cooperating with
the EU to be in line with the EU harmonization process, the EU continued to
support Turkish accession in a limited way and failed to give a clear commitment to
its accession.

In the current period, on the EU’s side, the ongoing unclear position of the EU
on Turkey’s membership and the multiple challenges faced by the EU in itself, such
as the Brexit process, the rise of right wing politics, authoritarian tendencies in
some member states (e.g. Hungary and Poland), and the economic crisis, make it
complicated for the EU to develop a good strategy which will be acceptable to both
sides. On Turkey’s side, the EU accession process is not on the country’s agenda
due to other previously mentioned priorities; sometimes the suspension of relations
with the EU and alternatively getting engaged with other regions can even be
suggested by the ruling party. Moreover, because the change in Turkey’s govern-
mental system from a parliamentary to a presidential system, with constitutional
changes approved in the referendum of 16 April 2017, came into effect with the
presidential election held on 24 June 2018, and because the effects of this on the
legal and institutional structure and processes of the country are still in the
development stage, it is not possible to predict their effects on Turkey’s environ-
mental law and politics with any certainty. However, due to security concerns and
political and economic fluctuations in the country, it is unlikely that environmental
issues will be one of Turkey’s priority areas in the near future.
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Chapter 3 M)
Drawing a General Framework ek
for Turkish Environmental Law

Zerrin Savasan

Abstract In this chapter, the aimed is to sketch a general framework of Turkish
Environmental Law. In this respect, in order to question how environmental issues
have been regulated in the Turkish legal system, an examination is made of its
different branches under both private law (civil law, obligations law) and public law
(constitutional law, international law, administrative law, criminal law).

This analysis is based on comprehensive data collected as a result of detailed
research on the related legal documents of Turkish law. Since an elaborate legal
analysis of this tremendous field is beyond the scope of this chapter, it just offers a
general assessment of different branches of both public and private law with their
fundamental features concerning environmental issues.

Keywords Administrative law - Civil law - Constitutional law - Criminal law -
International law - Obligations law - Private law - Public law -
Turkish environmental law

3.1 Introduction

The Turkish Environment Act (No. 2872) is the basic legislation influencing
Turkish Environmental Law (TEL). It entered into force on 9 August 1983, as the
first act adopted specifically to protect and improve the environment and prevent its
degradation.
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It was comprehensively amended in 2006 through the Act on the Amendment of
the Environment Act (No. 5491). This amendment was specifically designed to
harmonize existing regulations with European Union (EU) standards, improve
implementation, compliance and enforcement, and thus overcome the challenges
encountered in the environmental field.'

The Act is divided into six sub-sections: (1) Objective, Definitions and
Principles, (2) High Environment Board and Its Tasks, (3) Precautions and
Prohibitions Regarding Environmental Protection, (4) Fund for the Prevention of
Environmental Pollution, (5) Criminal Provisions, (6) Miscellaneous Provisions.

Complementary to the Environment Act determining fundamental principles
regarding the subject, several regulations (by-laws, circulars, communiqués etc.) on
diverse aspects of the environment (such as the prevention of pollution, environ-
mental impact assessment, air quality protection, air pollution control and water
pollution control) have also been issued and enacted over the years.’

Because these regulations involve specific rules and procedures and other details
which clarify and elaborate the requirements and commitments set forth in the
Environment Act, they are also quite important for ensuring implementation,
compliance and enforcement.

In addition to the Environment Act and relevant regulations, there is also other
legislation relating to public or private law, or both, involving provisions directly or
indirectly related to environmental issues under Turkish Environmental Law. Given
the proliferation of legislation through the harmonization process within the EU
accession negotiations, the scope of the legislation has become more vast and
complicated, and includes many different issues intertwined with various sectors.
Such a wide scope of legislation, forming a very complex and comprehensive field,
increases the difficulty of understanding the general structure of Turkish environ-
mental law. Therefore, it is necessary to create a neat framework to provide an
updated review and assessment of its general principles and norms.

In this chapter, the aim is to analyse how environmental issues are regulated in
the context of the Turkish legal system under its different branches. In this respect,
touching upon both private law (civil law, obligations law) and public law (con-
stitutional law, international law, administrative law, criminal law), a general
assessment will be made of Turkish Environmental Law.

In December 2018, the Environment Act (No. 2872) was amended to include new provisions on
the protection of the environment, the prevention and elimination of environmental pollution,
plastic bags, reduction of the use of plastic packaging, deposit application, and obtaining guar-
antees for the prevention of pollution. See OJ (10 November 2018), No. 30621; Act No. 7153, at:
http://www.resmigazete.gov.tr/eskiler/2018/12/20181210-4.htm.

%For a list of the by-laws, decree laws, circulars and communiqués adopted to date on different

sectors of the environment see at: https://www.csb.gov.tr/gm/cygm/index.php?Sayfa=sayfa&Tur=
webmenu&lId=267.
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3.2 Turkish Environmental Law: In the Context
of Private Law

It is not easy to find a substantial number of examples which refer to the protection
of the environment in the context of private law under TEL. This is largely because
the protection of the environment is predominantly regulated under public law and
notably under administrative law due to its characteristic of involving public and
common interests — not specific individuals but all humanity (Giines, 2015:
301-303). However, though not directly related to the protection of the environ-
ment, the provisions regarding the rights of neighbours and the rules on legal
liability do make use of private law to protect the environment and cope with
environmental challenges.

Under the Civil Code (No. 4721), two important articles, Articles 730 and 737,
arise as the most important provisions regarding the indirect protection of the
environment. They contain provisions on the right to property and the limitations of
the right in line with Article 35, 1982 Constitution, and also Article 683, Civil
Code.

In fact, Article 35, 1982 Constitution sets forth that, “Everyone has property and
inheritance rights. These rights may be restricted by law just for the purpose of
public interest. The exercise of the right to property shall not be against the public
interest.”

On the other hand, Article 683, Civil Code, in accordance with the Constitution,
states that: “The owner is entitled to the use, enjoyment and disposition of his
property, as he wishes, within the limitations of the law order.”

Thus, it is clear that, even if everyone has the right to property, this right is
subject to some limitations under the law. Article 737, Civil Code, regulates one of
these limitations which is also indirectly related to the protection of the
environment.

The article states that:

Everyone, while using his competencies arising from immovable property and in particular
conducting his enterprise activities, is obliged to abstain from disorderly conducts which
can affect his neighbours in a negative manner.

Particularly, causing annoyance with smoke, steam, soot, dust, smell, making noise and
tremors which exceed tolerable levels among neighbours according to the immovable
property’s situation, quality and local custom is forbidden.

The rights proper to the local custom and related to the equalization of sacrifices arising
from unavoidable disorderly conducts are reserved.

That is, while using the rights and competencies regarding the property, it is
essential to take care of the neighbour’s rights as well. Activities conducted on the
property which could bother or negatively affect the neighbours are forbidden by
this article (note that such activities are not restricted to the ones listed under the
article; the usage of the word ‘particularly’ indicates that the activities listed are just
examples) (Giines, 2015: 308).
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What is the liability of owners who do not care about their neighbours’ rights
and exceed their own property right and its boundaries, impacting the environment
as a result?

Article 730, Civil Code responds to this question, revealing the owner’s liability
with the followings words:

A person who suffers or encounters the risk of harm due to the immovable property owner’s
usage of his property right against the legal limitations of this right may sue for restitution
and compensation for the risk and harm.

The judge can decide the equalization of the damages arising from disorderly conducts
which are proper to the local custom and unavoidable, as due compensation.

In line with the wording of the article, it should be noted that the liability
regulated here is not a liability with fault, but instead an ‘absolute (objective)
liability (liability without fault)’. Indeed, as it does not allow the owner to prove
that he is not liable for the risk or the harm in question, it can be defined as
‘aggravated objective liability’ (Giines, 2015: 312).

With respect to liability, in addition to the Civil Code, it is necessary to examine
the provisions under the Obligations Code (No. 6098). There are four main articles
which can be applied with regard to the liability of the parties causing environ-
mental destruction or polluting the environment under this Code.

Of those, Article 49, Obligations Code on liability for tortious acts, states that:
“Any person who causes damage to another person, committing a tortious and
unlawful act, is obliged to repair that damage.”

Article 66, on the other hand, regulates the liability of the employer for the
damage caused by the employee. It puts forward that:

The employer is obliged to repair the damage caused to others by his employee in the
performance of the work assigned to him.

The employer is not held liable if he proves that in the selection, instruction and supervision
of that employee he took all due care to prevent the emergence of the damage.

Unless the employer in an enterprise proves that the organisation of such enterprise is
sufficient to prevent the emergence of the damage, he is obliged to repair the damage caused
by that enterprise’s activities.

The employer has the right of recourse against the employee who caused the damage for the

compensation paid to the extent that he is liable in person.

Article 69 is related to the liability of the owner of a construction, and it sets out
that:

The owner of a building or any other construction is obliged to repair the damage caused by
defects in their construction and failures in their maintenance.

The usufructuary and the holder of the right of residence are also severally liable together
with the owner for the damage caused by failures in the building’s maintenance.

The liable persons’ right of recourse against persons liable to them for these reasons is
reserved.
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Finally, Article 71 on risk liability and equalization can also be claimed to with
environmental liability, when an enterprise causes environmental pollution,
degradation or destruction.

‘Where damage results from the activity of an enterprise posing considerable risk, the owner
of such enterprise and, if there is one, the business administrator are severally liable for
such damage.

Having taken into account its nature or material, means or powers used in the activity, if it
is deduced that an enterprise is likely to cause frequent or serious damage, even when all
due care expected from a specialist in such activities is exercised, such enterprise is
accepted to be an enterprise posing considerable risk. In particular,

If a specific risk liability is provided in any other law for enterprises posing similar risks,
such enterprise is also considered as an enterprise posing considerable risk.

Special liability provisions provided for a specific risk situation are reserved.

Even if such activity of an enterprise posing considerable risk is allowed by the legal order,
injured parties can claim equalization of the damage caused by the activity of such
enterprise as due compensation.

Even if there are provisions related (indirectly) to the environmental liability in
both Civil and Obligations Codes, the basic regulation on environmental liability is
involved in the Article 28, Environment Act (No. 2872). Indeed, according to
Article 28(1, 2), Environment Act:

Parties polluting the environment and parties causing environmental destruction will be
held responsible for pollution and degradation regardless of the existence of any fault.

The indemnity liability of the polluting party under general provisions due to the damage
incurred is also reserved.

The claims for compensation for the damage caused to the environment lapse five years
after the date on which the injured party and the one liable for compensation learnt of the
damage.

That is, the Act also adopts ‘objective liability’ which does not seek any fault
when pollution or degradation of the environment has occurred. Allowing the
application of general provision on indemnity liability, it also provides the option to
rely on ‘the principle of competition of the liabilities’ (Art. 28(2)) (Giines, 2015:
337). In other words, the owner can also be held liable under other liability rules;
this provision is not an obstacle to applying other rules or to holding the owner
liable under those rules.

Thus, in line with the second paragraph, the person who suffers from the risk or
harm caused by the owner can apply for compensation based on different provi-
sions, such as the provisions of the Civil Code (Article 730-737), the Obligations
Code (Articles 49, 66, 69, 71) demonstrated above, and some other related acts,
such as the Biosafety Act No. 5977 (Article 14 regarding the liability on genetically
modified organisms), and the Turkish Petrol Act No. 6491 (Article 22(4) related to
the liability — absolute or objective — of the owner of the petrol rights stemming
from damage occurring on the related land due to his or her operations) (Giines,
2015: 340; Turgut, 2012: 301).
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3.3 Turkish Environmental Law: In the Context
of Public Law

Under Turkish environmental law, environmental issues are primarily regulated
under public law, through the legal provisions adopted within constitutional law,
international law, criminal law and, remarkably, administrative law.

3.3.1 Under Constitutional Law

In the Turkish legal system, the first time that protection of the environment was
directly regulated under the constitution was in the 1982 Constitution.

It was not even mentioned in the earlier Constitutions of 1924 and 1961.
Nevertheless, in a very broad interpretation, Article 49 (para. 1) of the 1961
Constitution is regarded as the basis of environmental protection and development
in Turkey. This Article states that: “It is the responsibility of the state to ensure that
everyone leads a healthy life both physically and mentally...” That is, this Article
implies that the protection and improvement of the environment need to be taken
into account as part of a healthy life.

Building on this, the Constitution of 1982 (Art. 56(1)) states: “Everyone has the
right to live in a healthy and balanced environment.” Thus, the 1982 Constitution
indirectly refers to the right of environment as a human right entitling citizens to
live in a healthy environment (under Art. 3(e), Environmental Act, through the
2006 amendment, the right of environment is mentioned directly via the right of
participation). It is regulated under the title ‘Health services and protection of the
environment (Part 2: Fundamental Rights and Duties, Chapter 3: Social and
Economic Rights and Duties, section VIII. Health, the environment and housing)’,
and therefore comes under social rights as a human right accepted as one of the
third generation rights (Giines, 2015: 161), (for the debate on the status of the right
of environment see Turgut, 2012: 85-87). Additionally, the same article points out
that: “It is the duty of the State and the citizens to improve the environment, to
protect the environmental health and to prevent environmental pollution” (para. 2).

It thus stipulates that it is the common duty of both the State (hence all its public
institutions and organizations) and the citizens to provide appropriate conditions for
the protection and development of the environment (see also Art. 3(a), Environment
Act).

Subsequent paragraphs also elaborate how the State can function in this task in
practice, but rather than environmental protection it stresses health protection via
these paragraphs:

The State shall regulate central planning and functioning of the health services to ensure
that everyone leads a healthy life physically and mentally, and provide cooperation by
saving and increasing productivity in human and material resources (para. 3)
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The State shall fulfil this task by utilizing and supervising health and social assistance
institutions, in both the public and private sectors. In order to establish widespread health
services, general health insurance may be introduced by law (para. 4).

Several articles also touch upon the duties of the State regarding environmental
protection and its different aspects. To illustrate, the State is held responsible for
taking the measures required to benefit from the sea coasts, lake shores, river banks,
the coastal strip along the sea and lakes (Art. 43); to maintain and promote efficient
land cultivation and prevent its loss through erosion (Art. 44); to prevent improper
use and destruction of agricultural land, meadows and pastures (Art. 45); to provide
housing, for which plans are prepared on the basis of the characteristics of cities and
also environmental conditions (Art. 57); to protect the historical, cultural and nat-
ural assets and wealth (Art. 63); to preserve, improve and manage forest areas and
their integrity (Art. 169); and also to improve their inhabitants’ living conditions
and cooperation between these inhabitants and the State (Art. 170).

That is, the 1982 Constitution encompasses various provisions on the duties of
the State regarding environmental protection, and hence provisions directly or
indirectly related to the protection and development of the environment. However,
with regard to these duties of the State, the Constitution also brings a very important
exception to performing them. Indeed, Article 65 frankly puts forward that: “The
State shall fulfil its duties ...within the capacity of its financial resources, taking
into consideration the priorities appropriate with the aims of these duties” [em-
phasis added].

According to this article, the State may therefore decide to fulfil the social and
economic duties assigned to it by the Constitution on the basis of the priorities in
line with its aims. More importantly, it may conduct them within the limits of its
financial resources, i.e. it is not obliged to fulfil them if its financial capacity to do
so is inadequate.

3.3.2 Under International Environmental Law

International Environmental Law (IEL) provides appropriate legal frameworks on
environmental issues and thus promotes cooperation and coherent action among
different parties at different levels, global, regional and national.

It is a young field particularly developed with the aid of the United Nations
(UN) through the organization of global conferences like the United Nations
Conference on Sustainable Development (Rio+20), held in Rio de Janeiro in 2012.
Other factors which have helped to increase public attention on environmental
problems at international level since the late 1960s include the establishment of
numerous institutions, specialized agencies and semi-autonomous bodies like the
United Nations Environment Programme (UNEP), and the environmental treaties
adopted as a consequence of the UN’s efforts, like the ones on Biodiversity, Climate
Change and Desertification, which derive directly from the 1992 Rio Conference.
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Turkey is actively involved in many global and regional initiatives and various
organizations particularly affiliated to the UN and the EU, as well as numerous
others.

As IEL is a subset of international law, its sources include treaties (Art. 2.1(a),
VCLT), custom, general principles, judicial decisions® and juristic writings (Art. 38,
ICJ Statute). Of those, treaties require further attention under IEL, because envi-
ronmental treaties form an important part of it.

In order to identify the status of international environmental treaties under
Turkish Environmental Law, it is essential to refer to the last paragraph of Article
90, 1982 Constitution, which states: “International agreements duly put into effect
have the force of law. No appeal to the Constitutional Court shall be made with
regard to these agreements, on the grounds that they are unconstitutional.”

That means that international environmental treaties duly put into effect have the
force of law under the hierarchy of norms, and so become part of domestic law.

The same paragraph also states that: “In the case of a conflict between inter-
national agreements, duly put into effect, concerning fundamental rights and free-
doms and the laws due to differences in provisions on the same matter, the
provisions of international agreements shall prevail.”

So, if the environmental treaty involves fundamental rights and freedoms — even
though the right of environment is not directly incorporated into many international
environmental treaties, the ones involving provisions on the protection and
development of the environment can be broadly interpreted as being indirectly
related to the right of environment (Giines, 2015: 365) — its provisions take
precedence over domestic laws consisting of different provisions on the same
matter.

In brief, then, Turkey’s attitude towards international environmental treaties
affects its domestic law as well. Its choice to accede to the treaty has a direct
influence on domestic law.

Turkey has become party to nearly all key treaties which address different
environmental problems. It signed the Paris Agreement on 22 April 2016 following
the Paris Climate Conference (COP-21) in December 2015,* and became a party to
the United Nations Framework Convention on Climate Change (UNFCCC) on 24
May 2004 and to the Kyoto Protocol on 26 August 2009. Even though it has not been
included in the Annex B Countries of the Protocol because of its special circum-
stances and is therefore not obliged to reduce emissions during the first commitment
period (2008-2012), through the Paris Agreement it has promised to decrease its

3The International Court of Justice (ICJ) has considered relatively few cases with environmental
aspects, but, for the first time, reached a decision on an issue particularly relevant to environmental
problems in the Gabcikovo-Nagymaros Dams Case (1997). Even though, contrary to expectations,
it failed to determine what the concepts and principles of environmental law are, and there is no
applicable treaty provision on this issue, it assessed the principle of sustainable development as a
general principle of international law (IL).

“For the list of signatories and parties of the Paris Climate Agreement see at: https://treaties.un.org/
pages/ViewDetails.aspx ?srtc=TREATY &mtdsg_no=XXVII-7-d&chapter=27&lang=en.


https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVII-7-d&chapter=27&lang=en
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greenhouse gas emission levels to contribute to the goal of the Agreement to limit
global warming to well below 2 °C. As a first step, on 30 September 2015 it
submitted its Intended National Determined Contribution (INDC), with a green-
house gas reduction target (including land use, land use change and forestry
(LULUCEF)) of up to 21% below business as usual (BAU) by 2030.

However, there are also treaties to which Turkey is not yet party, such as the
United Nations Economic Commission for Europe (UNECE) Convention on
Access to Information, Public Participation in Decision-making and Access to
Justice in Environmental Matters (Aarhus Convention), and the Convention on
Environmental Impact Assessment in a Transboundary Context (Espoo EIA
Convention), which are very important in Turkey’s EU accession process. This is
because, while the Espoo (EIA) Convention sets out the parties’ obligations on
EIAs and on notifications regarding projects that are likely to have an adverse
environmental impact across boundaries, the Aarhus Convention provides the
public with the right to access environmental information (Art. 4-5), participate in
environmental decision-making (Art. 6-8), and access justice in environmental
matters (Art. 9). So, they are both key conventions on the protection of environ-
ment. Therefore, Turkey should align with the related acquis of both conventions.

3.3.3 Under Criminal Law

The regulations regarding environmental matters under Turkish Criminal Law can
be analysed in two periods:

1. Regulations by 2005: Adoption of specific provisions regarding environmental
issues under both the Criminal Code (No. 5237) and the Misdemeanour Act
(No. 5326).

2. Regulations before 2005: Provisions under the Criminal Code (No. 765), which
indirectly assists in the protection of the environment, e.g. Art. 369 on the crime
of setting fire to cereal crops, which is regulated under the section on crimes
which cause great danger through fire, flood and water overflow, and so on; Art.
394 on the crime of causing a public health risk by adding poison to public
drinking water or to other food and drink intended for human consumption
under the section regarding the public health, food and drink crimes. In the third
book on Misdemeanours, there are also three related articles: Art. 526, Art. 566,
Art. 577.

Of those, Art. 526 is about non-compliance with the authorities’ orders and
instructions. According to the article, anyone can be punished who does not comply
with an order given through due judicial processes, or by the authorities for the
purpose of protecting public security and public order or public health, or who does
not comply with the measures taken by the authorities in this manner. This article is
thus indirectly related to the protection of environment.
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Article 566 deals with misdemeanours which expose the public to the risk of
danger. According to this article, even if an act results from carelessness or lack of
experience, it incurs a penalty if it places any person at risk of damage or could
cause significant loss to property.

The final provision, Article 577, regulates the penalty for animal abuse. As with
the previous provisions, it provides indirect regulation for the protection of the
environment.

In this period, it is also possible to find some criminal provisions indirectly
related to the protection of the environment in some other regulations, e.g. the
Environment Act (No. 2372, Art. 26, predating the 2006 amendment); the Forest
Act (No. 6831 from Art. 91 onwards); the Water Products Act (No. 1380, Art. 36);
the Land Hunting Act (No. 3167, Art. 21); the Harbour Act (No. 618, Art. 15); the
General Sanitation Act (No. 1593, Art. 282); the Protection of Cultural and Natural
Property Act (No. 2863; Art. 65) (Giines, 2015: 273).

In line with the EU accession and harmonization process, EU Decision 2003/80
led to two important developments regarding the protection of the environment
under Turkish criminal law:

1. The adoption of a specific category for environmental crimes through the 2005
amendment. The date of the Code’s entering into force is taken as the baseline
(Art. 344, Criminal Code) of the Criminal Code (No. 5237), under the third
chapter: crimes against the community, second section: crimes against the
environment.

2. The adoption of a Misdemeanour Act (No. 5326) in 2005; again, the date of the
Act’s entering into force is taken as the baseline (Art. 44, Misdemeanours Act),
containing specific provisions and sanctions on environmental issues under
Articles 36(1), 41(1-6), and 42.

Among those, with respect to the adoption of a specific category for environ-
mental crimes under the Criminal Code (No. 5237), it should be first of all
underlined that the Code not only involves a specific category for environmental
crimes, but also incorporates the protection of the environment among its objec-
tives, stating: “The objective of the Criminal Code is to protect the individual rights
and freedom, public order and security, rule of law, public health and environment,
and social peace, as well as to prevent the committing of crimes” [emphasis added].

Environmental crimes and the penalties envisaged for them are set out in the
Code, in Articles 181, 182, 183 (where the protection of the environment is handled
in a direct manner) and 184 (where it is handled in an indirect manner). The
environmental crimes included through the 2006 amendment to the Code fall into
just two categories: pollution of the environment (Articles 181, 182, 184) and
causing noise (Art. 183).5

SFor detailed information on environmental crimes in the context of the Turkish Criminal Code,
see also Yilmaz (2013: 110-288) and Ugurlubay-Aygormez (2015: 385453, 454463, 470-477,
500-537).
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Under Article 181, if a person deliberately discharges leftovers or waste into the
ground, water or air, contrary to the technical procedure determined in the relevant
laws and in such a way as to cause environmental damage, he or she is liable to be
punished by imprisonment of between six months and two years. Smuggling left-
overs or waste into the country is punished by imprisonment of between one and
three years. In its third and fourth paragraphs, the aggravating grounds concerning
the crime are also identified in detail. According to them, the term of imprisonment
is increased if such waste causes permanent adverse effects on the soil, water or air,
serious illness in human beings or animals, reduces the reproductivity of living
beings, or changes the natural characteristics of flora and fauna. The final paragraph
indicates that, due to the acts mentioned in the first and second paragraphs of the
article, special security precautions are applied to legal entities in line with Article
20, Criminal Code, involving the principle of the individuality of criminal liability
and stressing that no punitive sanctions may be imposed on the legal entities, except
sanctions in the form of security precautions stipulated under the law (see Art. 60,
Criminal Code for the details of security precautions for legal entities).

If the person acts negligently when committing the acts mentioned in the first
paragraph, he or she is punished by a judicial fine, unless the leftovers or waste
indelibly affect the ground, water or air. If they have an indelible effect, he or she is
punished by imprisonment of two months to one year. If they cause incurable
diseases in human beings or animals, or have a detrimental effect on fertility, or
change the natural characteristics of animals and plants, the term of imprisonment is
increased to one to five years.

Under Atrticle 184, crimes resulting from pollution caused by construction are
revealed by the penalties specified for these crimes. Accordingly, if a person
constructs a building — or lets it be constructed — without obtaining a construction
permit or contrary to the permit, he or she can be imprisoned for one to five years.

Allowing electricity, water or phone lines to be installed on premises initiated
without a construction permit is also punishable by imprisonment lasting one to five
years.

The performance of any kind of industrial activity in buildings which do not
have an occupancy permit is also prohibited by the article. Anyone violating it is
sentenced to imprisonment of two to five years.

The other environmental crime regulated under the Code is causing noise (Art.
183). In line with the Environment Act (Art. 14), stipulating that it is forbidden to
create noise and vibration above the standards specified in the relevant regulations
in such a way as to destroy the tranquillity and peace, or the physical and mental
health of individuals, anyone causing noise which results in the deterioration of any
other person’s health is punished with imprisonment lasting two months to two
years or with a judicial fine (see also Art. 36, Misdemeanours Act for administrative
fines for the crime of causing noise, and the related Circular (2006/10) on ad-
ministrative fines). In addition, in accordance with the standards set out in the
By-Law on the Assessment and Management of Environmental Noise, necessary
measures should be taken by the activity holders to minimize the noise and
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vibration originating from transportation vehicles, construction sites, company
premises, workshops, offices, entertainment places, service buildings and
residences.

In addition to those defined under the specific category of environmental crimes,
under the Criminal Code (No. 5237) there are some other crimes indirectly related
to the conservation of the environment, as in the previous Criminal Code (No. 765).
These are regulated under different titles, such as crimes causing general danger
(Articles 171-174), endangering public safety deliberately (Art. 170), endangering
public safety negligently (Art. 171), scattering radiation (Art. 172), causing
explosion by atomic energy (Art. 173), the storage or delivery of hazardous sub-
stances without permission (Art. 174); and, under the title of the crimes against
public health (Articles 185, 186, 193), adding toxic substances (Art. 185), trade of
decayed or transformed food or drugs (Art. 186), and the production and trade of
toxic substances (Art. 193).

Besides those regulated under the Criminal Code, two crimes are dealt with
under Article 26, Environment Act under the title of judicial penalties. These
already existed before the amendment of the Criminal Code, but were slightly
altered through the 2006 amendments to the Environment Act.

In Article 26(1) about providing wrong and misleading information contrary to
the provisions of Article 12(3-4), Environment Act on the inspection and obligation
of notification and providing information, the penalty was increased from six
months to one year of imprisonment.

Meanwhile, Article 26(2), on arranging and using wrong and misleading doc-
uments, refers to the provisions of the Criminal Code on forgery of a document,
which is handled under two separate types of crimes: forgery of an official docu-
ment (Art. 204) and forgery of a personal document (Art. 207).

In addition to the regulation of environmental violations via the Criminal Code,
there is also provision to impose the administrative sanctions set out in the
Misdemeanours Act and the Environment Act. This suggests that under Turkish
Criminal Law it is possible to commit environmental misdemeanours (not just
environmental crimes). Misdemeanours are offences which are regarded by the law
as less serious than felonies but which nevertheless have a negative impact on
others or the environment. The law responds to environmental misdemeanours by
imposing administrative sanctions (Art. 2, Misdemeanours Act).

Whereas the book on Misdemeanors under the Criminal Code (No. 765) includes
three provisions which are indirectly related to the protection of the environment (the
previously outlined Arts. 526, 566 and 577), the Misdemeanours Act of 2005
contains provisions which are directly related to environmental matters, such as Art.
36(1) on causing noise and Art. 41 (1-6) on pollution of the environment.

This Act not only involves specific provisions on environmental misde-
meanours, but also includes the protection of the environment among its objectives,
e.g. the Criminal Code (No. 5237) (Art. 1, Misdemeanours Act).

The Environment Act (Art. 20) also addresses misdemeanours related to the
environment. Even though the term ‘misdemeanour’ is not used in the Environment
Act, when administrative sanctions are identified as the applicable response to
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violations, such violations can be defined as environmental misdemeanours rather
than crimes, in accordance with the definition of ‘misdemeanour’ in Art. 2,
Misdemeanours Act (Giines, 2015: 299).

3.3.4 Under Administrative Law

Before becoming an independent branch of law, environmental law was regarded as
a sub-branch of administrative law. Even after becoming an independent branch, it
has continued to maintain strong links with administrative law, as the rules and
tools of administrative law still influence the way it operates (Glines, 2015: 215;
Turgut, 2012: 67). Hence, the functions related to environmental issues, such as
legislation, implementation and enforcement of the legislation, administration and
also adjudication, are carried out by the relevant state institutions and agencies
which are authorized in these fields.

Therefore, under Turkish Environmental Law, the State has been the key actor in
adopting the necessary regulations and institutions for the protection and
improvement of the environment, in line with Article 56(2) of the 1982
Constitution. Indeed, Art. 56 specifically imposes the duty of improving the natural
environment, protecting environmental health and preventing environmental pol-
lution on the State and its citizens.

Because the interaction between environmental law and administrative law is so
wide-ranging and comprehensive, for the sake of clarity the regulation of envi-
ronmental issues under administrative law will be scrutinized under four
sub-sections: administrative organization, public services, environmental police and
judicial protection.®

3.3.4.1 Administrative Organization

Under Turkish Administrative Law, the administrative structure is organized in
accordance with the principles of centralized administration and decentralized
administration. In practice, the unity and integrity of the centralized and decen-
tralized administrations and also their operation in cooperation with each other can
only be regulated by law and must conform to the principle of legality, which
requires all law to be clear, ascertainable and non-retrospective (Art. 123, 1982
Constitution).

It is fundamentally composed of central administration and local administration
(Art. 126, Art. 127, 1982 Constitution). On the basis of the principle of integrity,
the administration forms a whole in terms of its organization and functions. Indeed,
to ensure the functioning of local services in conformity with the integrity principle,

SFor further details see also Giines (2015: 103-138, 215-258).
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the central administration has the power of administrative tutelage over the local
administrations, in compliance with the principles and procedures set forth by law
(Art. 127(5), 1982 Constitution).

3.3.4.2 Central Administration

The central administration comprises several provinces designated on the basis of
geographical situation, economic conditions and public service requirements. The
provinces are further divided into lower levels of administrative districts (Art. 126,
1982 Constitution).

Under the central administration, public services are conducted in a hierarchy
which depends on the Presidency and the ministries headed by a member of the
government or Minister. In the provinces and other lower levels of administrative
districts, official representatives of the government control the local administration
on behalf of the government.

With regard to environmental issues, the key authority under the central
administration is the Ministry of Environment and Urbanization.

It was established by Decree Law No. 644 on the establishment and duties of the
Ministry of Environment and Urbanization in July 2011 as a result of the division of
the Ministry of Environment, Forestry and Urbanization into two ministries: the
Ministry of Environment and Urbanization (Decree Law No. 644) and the Ministry
of Forestry and Water Affairs (Decree Law No. 645 on the establishment and duties
of the Ministry of Forestry and Water Affairs).

The merger of two Ministries was designed to increase the administration’s
efforts to recognize environmental concerns and support environmental manage-
ment. The other objectives of this new institutional structuring are to provide
adequate resources and competence on environmental matters, to accelerate the
influence of environmental issues on policy-making, and to ensure the implemen-
tation and enforcement of the related norms. However, due to the potential emer-
gence of conflicts of interest between the Ministry’s contrasting responsibilities for
environmental issues and construction/urbanization, and consequent concerns that
environmental considerations will be subordinate to the implementation of major
construction and urbanization projects, merging these two different areas of
responsibility under the same ministry has been heavily criticized (Giines, 2015:
225).

The duties of the Ministry listed in Decree No. 644 (Art. 2(1)) indeed display a
significant imbalance between those related to housing and those specifically related
to the environment. There are eighteen sub-paragraphs under the first paragraph of
Article 2. Yet, except for three sub-paragraphs directly related to the protection of
the environment (Art. 2, para. 1 (a, b, c, 1)), and two indirectly related to it (Art. 2,
para. 1 (m-0)), the others are more about the Ministry’s role in construction,
housing and public works.
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Those concerning the protection of the environment are as follows:

e To prepare related legislation on environment, monitoring, implementation and
supervision (Art. 2, 1-a),

e To set up policies and principles, develop standards and criteria, and prepare
programmes for the conservation of the environment, its improvement and the
prevention of environmental pollution. In this context, to achieve education,
research, project design, action plans, and pollution maps, to identify their
application grounds and to monitor them, to conduct the related activities on
climate change (Art. 2, 1-b),

e To conduct activities related to waste management, to assess the environmental
impacts of any plant and activity causing or with the potential to cause pollution,
to monitor them and to govern noise control (Art. 2, 1-c).

e To determine the plans and policies for taking the necessary precautions to cope
with global climate change (Art. 2, 1-1).

e To conduct the preparations made at national level in cooperation with related
institutions for monitoring international works concerning the assigned tasks of
the Ministry and contributing to them (Art. 2, 1-m).

e To achieve the other tasks assigned by the legislation (Art. 2, 1-0).

Under the provisions of Decree No. 644, the Ministry is empowered as the key
actor for protecting and improving the environment, except on matters relating to
forestry and water. However, since forests and water are primary elements of the
natural environment, excluding these from the Ministry of Environment’s remit and
leaving them to another Ministry is also considered problematic (Giines, 2015:
225).

Decree No. 644 also involves detailed provisions regarding the organization of
the Ministry, which basically consists of central and local organizations (Art. 3).

With the central organization, headed by the Minister (Art. 4), Under Secretary
and Deputies of the Under Secretary (Art. 5), there are eight General Directorates —
such as the General Directorate for Environmental Management (Art. 6(b), Art. 8),
the General Directorate for Environmental Impact Assessment, Permit and
Inspection (Art. 6(c), Art. 9), and the General Directorate for the Protection of
Natural Assets (Art. 6(g), Art. 13A), which are the only ones directly related to the
protection of environment — and also eight Directorates — such as the Strategy
Development Directorate, and the Counselling and Inspection Directorate — which
undertake tasks as the service units of the Ministry (Articles 6-25).

In addition to those, the Ministry also has Provincial Directorates of
Environment and Urbanization, which function at provincial level as its local
organization (Art. 26-28, Decree Law No. 644). The permanent organs, namely the
Higher Board for Environment (see also Articles 4-5, Environmental Act and the
By-Law on the Working Procedures and Principles of the Higher Board for
Environment and Local Environmental Boards), the Local Environmental Boards
and the Environment and Urbanization Council, are also worth mentioning here, as
they are important bodies which provide effective environmental governance.
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Regarding the Higher Board for Environment, the Environment Act (Art. 4)
states that citizens, academia, and independent experts should be invited to Board
meetings according to the topics and expertise field due to be discussed, and their
views and suggestions should be noted before preparation of the meeting’s agenda
(By-law No. 28727, Art.7).

Apart from the Ministry of Environment and Urbanization and its affiliated
bodies, the Ministry of Agriculture and Forestry is foremost among the other
organizations which have responsibility for certain elements of environmental
issues. Through its sub-bodies, such as the General Directorate of National Parks
and Nature Conservation, the General Directorate of Water Management, and the
General Directorate of Combating with Desertification and Erosion, it protects the
environment in a direct manner (see Articles 2, 7, 8 and 9, Decree Law No. 645).7

There are also many other different institutions which have varying roles in the
field of the environment. These include the Ministry of Food, Agriculture and Rural
Affairs, the Ministry of Energy and Natural Resources, and the Ministry of
Development and their affiliated bodies; sectoral bodies, such as the Commissions
established for examining Environmental Impact Assessment reports (Art. 4(s), Art.
8-14, By-Law on the Environmental Impact Assessment); advisory bodies, such as
the Environment and Urbanization Council (see Art. 27, Decree Law No. 644,
By-Law on Environment and Urbanization Council), and the Forestry and Water
Council (see Art. 21, Decree Law No. 645; By-Law on Forestry and Water
Council); and also local administrations.

3.3.4.3 Local Administrations

Local administrations are established to respond to the common local needs of their
inhabitants.

They are public corporate bodies whose establishment principles and
decision-making organs elected by the electorate are determined by law. There are
three kinds of local administration recognized under the Constitution: provinces,
municipalities and villages (Art. 127(1), 1982 Constitution).

Due to the fact that it is not convenient to conduct all public services concerning
environmental issues via the central administration, and in line with the principle of
decentralization, duties and powers regarding the environment are also assigned to
the local administrations by relevant laws, such as Municipality Act No. 5393 (see
Art. 14-15), Metropolitan Municipality Act No. 5216 (Art. 7i), Special Provincial
Administration Act No. 5302 (Art. 6—7),8 and Village Act No. 442 (Art. 13-14).

"It was established when the regulations regarding the organization and duties of the Ministry of
Food, Agriculture and Livestock and the Ministry of Forestry and Water Affairs were abolished
(Decree Law No. 703, Articles 27-28; Presidential Decree No. 1, Articles 410-440).

8Through Act No. 6360, special provincial administrations were abolished, and the borders of the
Metropolitan Municipalities were regulated as the territorial borders of the provinces.
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3.3.5 Public Services

Under the 1982 Constitution (Art. 56), the responsibility for improving the envi-
ronment, protecting environmental health and preventing environmental pollution is
assigned mainly to the State (and citizens). Indeed, the State (together with all its
public institutions and organizations) is required to provide the appropriate con-
ditions for the protection and development of the environment. The Environment
Act (Art. 3) and also Decree Law No. 644 on the establishment and duties of the
Environment and Urbanization Ministry both acknowledge this situation (Art. 3).

The services provided by the State and its associated bodies to protect the
environment in consequence of public interest are thus defined as a type of public
service under the category of administrative public services.

Under the 1982 Constitution (Art. 128), the fundamental and permanent func-
tions of public services are carried out by public servants and other public
employees. However, through some contractual assignment procedures, private
institutions and individuals can also be assigned to perform public services.’

3.3.5.1 Environmental Police

Environmental police are entrusted with ensuring and maintaining environmental
public order. They are defined as a type of private administrative police.

In Turkey, at both general and private levels, different institutions have police
powers in the protection of the environment.

At general administrative police level, in the context of central administration,
the Council of Ministers, the Minister of Internal Affairs, the province governors
and district governors all have different rights — recognized by diverse acts and
by-laws — related to the usage of police authority. In the context of local admin-
istration, it is again possible to find out similar competences granted to the local
administrations by various acts and by-laws. The decisions taken by the authorities
of the general administrative police are applied in practice by police, gendarmes,
municipal police, village guards, and the relevant staff of the governorship.

At private administrative police level, the Minister of the Environment and
Urbanization performs as the head of the police headquarters, and related activities
are conducted by the staff of the Ministry or the staff of the general administrative
police.

In some circumstances, the Ministry can transfer its powers — e.g. on inspection
or making decisions involving administrative sanctions — to another institution (see
Art. 12, Art. 24, Environment Act). In addition to its own staff, the Ministry can
also benefit from the input of environmental officials or environmental volunteers
(added Article 2 and 3, Environment Act) (Gilines, 2015: 248-249).

°For details of these procedures see Gozler/Kaplan (2014: 227-243).
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3.3.5.2 Judicial Protection

According to Article 125(1), 1982 Constitution, recourse to judicial review is
available against all acts and actions of administration. In practice, this provision
means that all acts and actions, in individual or regulatory form, performed by
administrative bodies, such as central or local administrations, public corporate
bodies, autonomous administrative organs, or public professional organizations, but
also those carried out by judicial and legislative organs in their administrative
capacity, can be subject to judicial review.

When challenging one of those acts or actions before the court, two types of
cases are recognized under administrative law (Art. 2.1(a-b)), Procedure of
Administrative Justice Act):

1. Action for annulment, requiring the violation of the interest by the act in
question and the claim that the act is illegal because one of the following:
competence, form, reason, subject or aim.

2. Full remedy actions, requiring the violation of the individual rights directly by
the administrative acts or actions.

In accordance with these provisions, to bring an action for annulment against an
administrative act is subject to the existence of the violation of the interest. For full
remedy action, there should be a direct violation of the individual rights by the act/
action in question, and damage occurring from this violation that needs to be
compensated.

On the other hand, under Article 30(1), Environment Act, ‘everybody’ who is
confronted with damage due to any activity causing environmental pollution or
degradation, or who becomes aware of such activities, can demand measures to be
taken or the cessation of that activity.

When the provisions of the above-mentioned Procedure of Administrative
Justice Act and the Environment Act are addressed together, it can be argued that
environmental cases should be evaluated as action popularis, and can be brought
before the court by ‘everybody’ without seeking the condition of the violation of an
interest or individual rights. However, in practice, under case-law, while it is pre-
dominantly accepted that there is no need to seek the violation of an interest in
actions for annulment regarding environmental issues, in full remedy actions the
violation of individual rights still arises as the condition for taking an action before
the court.'”

OFor more details on the related debate see Giines (2015: 253-257).
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3.4 Conclusion

In this chapter, rather than an elaborate legal analysis of all aspects of these
branches of both public and private law, a general assessment with their main
features concerning environmental issues was made.

The main points which can be inferred from this assessment are as follows:

e The first time that the protection of the environment was directly regulated under
the constitution was in the 1982 Constitution.

e The right of environment is indirectly referred to in the 1982 Constitution as a
human right granting people the right to live in a healthy environment; and it is
directly referred to through the right of participation in the 2006 amendment to
the Environmental Act (Art. 3(e)).

e Turkey is actively included in most of the legal frameworks and institutions on
environmental issues, particularly those affiliated to the UN and the EU, pro-
vided by international environmental law (IEL).

e Turkey’s decision to accede to an environmental treaty can have a direct impact
on its domestic law if that environmental treaty involves fundamental rights and
freedoms. Even when the right of environment is not directly stated, if the treaty
involves provisions on the protection and development of the environment, it
can be broadly evaluated as indirectly related to the right of environment. In this
case, under Art. 90(5), 1982 Constitution, the treaty’s provisions prevail over
Turkey’s domestic laws if they differ on the same matter.

e With respect to the regulations regarding environmental matters under Turkish
Criminal Law, criminal provisions under the Criminal Code (No. 765) indirectly
assisted in the protection of the environment before 2005. However, by 2005,
environmental protection had advanced through the adoption of specific pro-
visions regarding environmental issues under both the Criminal Code
(No. 5237) and the Misdemeanour Act (No. 5326).

e The State and its affiliated organizations are the key actors in the adoption of the
necessary regulations and institutions for the protection and improvement of the
environment and in their implementation, enforcement, administration and
adjudication. Consequently, environmental law and administrative law interact
in many fields.

e With regard to environmental matters, it is only possible to have recourse to
private law through the provisions on the rights of neighbours and the rules on
legal liability.

In short, protection of the environment under Turkish Environmental Law is
predominantly regulated under public law, significantly by administrative law.
Even though remarkable progress has been made, particularly through the impact of
the EU accession process in recent years, environmental protection still needs to be
further developed not only in terms of legislation but also implementation, com-
pliance and enforcement. More importantly, further academic studies with more
detailed legal analyses are required. These academic works should be made by each
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branch to demonstrate the achievements, shortcomings and future prospects of each
branch regarding environmental issues. They should also be supported by studies
on the practical side of the subject, that is, on the fields of compliance, imple-
mentation, enforcement'' and case-law, and further enhanced through comparative
analyses of the different legal systems of different countries.
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Chapter 4 M)
Environmental Administration Check for
in Turkey

Siiheyla Suzan Gokalp Alica

Abstract Institutionalization efforts that started in 1978 in Turkey have been going
on for approximately forty years. Within this process, the budget, staff and
authorities of environmental public administration were left weak. It failed to show
the expected performance in any period and could not function effectively. Since
the initial period when the environmental organization was established as an
Undersecretariat, its conflict of authority with other public entities and institutions
has not ended and it has had to function in coordination with these institutions
which had all organized and completed their institutionalization prior to the envi-
ronmental organization. The managerial problems are not only limited to conflicts
and the overlap of authorities, duties and responsibilities. Uncertainty and insta-
bility in environmental organization prevent the development of an effective
environmental administration system. Currently, the reorganization of environ-
mental administration is still ongoing. Institutionalization is a significant problem in
Turkey, and improving environmental protection is not possible without solving
this problem.

Keywords Environmental administration « Conflict of authority - Institutional
structure and restructuring

4.1 Introduction

Since the late 1960s, many national and international documents have expressed the
urgent need to protect the environment. Legal arrangements designed to settle
environmental problems were formalized with the adoption of the 1982
Constitution and the Environmental Law (No. 2872). The scope of environmental
legislation has been greatly extended over the past ten years. The EU accession
process gave Turkey some responsibility for introducing a series of fundamental
reforms. One of the prerequisites of membership of the Union is the approximation
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of national law and EU law contained in the acquis communautaire. The approx-
imation process of the environmental sector covers not only transposition of all
related legislation and enforcement but also the reorganization of the institutional
structure.

Turkey began taking an interest in environmental concerns during the 1970s. In
1978, the Prime Ministry Undersecretariat of the Environment was established. It
was responsible for the coordination of all national and international activities
concerning the environment. The Undersecretariat was the institution expected to
set environmental policies, to coordinate and prepare regulations, and to cooperate
with other ministries. The Undersecretariat of the Environment was replaced by the
Ministry of Environment in 1991. This new structure caused diversification in the
Ministry’s responsibilities and an expansion of its staff, and endowed the admin-
istration with the authority to implement and enforce policies for the protection and
conservation of the environment. The institutional structure continued to change
and in 2003 the Ministry of Environment and Forestry was founded. This institution
harmonised many European Union directives on the environment and was divided
into two different ministries in 2011: the Ministry of Environment and
Urbanization, and the Ministry of Forestry and Water Affairs.

The conflict of authority over environmental matters has been ongoing between
the two ministries. This institutional restructuring was still on the agenda at the time
of the mid-term evaluation, and thus there is still a fundamental authorised insti-
tution. The establishment of all these organizations was made by Decree-Law. In
accordance with the new constitutional changes, the Decree-Law will not be
enacted as of 2018. Turkey has a new government model and presidential system.
This new Presidential Government System has also affected environmental
administration.

4.2 Turkish Environmental Legislation

4.2.1 Legal Framework

The reasons for the occurrence of environmental problems, their importance,
characteristics, and recommendations to settle them are covered by many scientific
areas and disciplines. The law has played an important role in the quest to settle
problems related to the environment, which have been among the prominent issues
on the World’s agenda for the last forty years. Investigating these problems makes it
possible to understand the reasons for, objectives, key targets and principles of
environmental law. Environmental law covers such issues as protecting and
developing the environment, compensating for environmental pollution and dam-
age, and creating resources for all these, together with proposing sanctions.

The 1972 Stockholm Declaration, which is the most important international
document providing the necessary basis for legal arrangements on the protection of
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the environment, emphasizes the importance of protecting and developing the
environment surrounding mankind for the sake of humanity and worldwide eco-
nomic development. The capacity to change the natural environment might create
the opportunity to improve the quality of life for all people; if this capacity is
enjoyed wrongly or carelessly, this might cause immeasurable costs and harm to
humans and environment.

4.2.1.1 The Turkish Constitution — Right to Environment

The environmental problems in Turkey began with urbanization in the 1970s. After
that, the legal framework for issues related to the environment emerged in the form
of legal arrangements designed to settle these problems. “Environmental law”
started to be recognized as a new and independent branch of law within the legal
system on the adoption of the 1982 Constitution and the Environmental Law
(Aybay, 1992: 213).

Turkish environmental legislation consists of primarily the 56th Article of the
Constitution, which is directly related to the environment, together with other
articles indirectly related, Environmental Law No. 2872 and its related by-laws, and
other legal arrangements. There is a legal provision regarding Right to Environment
in Article 56 of the 1982 Constitution under the heading “Health Services and
Protection of Environment”, mentioned in the “Social and Economic Rights and
Duties” part of the section “Fundamental Rights and Duties” in the Constitution.
Article 56 stipulates that “Everyone has the right to live in a healthy and balanced
environment. It is the State’s and citizens’ duty to improve the environment, protect
environmental health and prevent environmental pollution. The State shall regulate
central planning and functioning of the health services to ensure that everyone leads
a healthy life physically and mentally, and provide cooperation by saving and
increasing productivity in human and material resources. The State shall fulfill this
task by utilizing and supervising the health and social assistance institutions, in both
the public and private sectors.” The 1982 Constitution regulated the right to health
and right to the environment in the same article and became one of the constitutions
recognizing the right to the environment on quite a comprehensive basis with
Article 56. The right to the environment has been emphasized in many judicial
decisions because this relevant provision, which grants the right to make direct
claims to the relevant public authority, is directly applicable.

According to the 1982 Constitution, other articles related to the protection of
nature are as follows:

— In Article 43 of the Constitution, it is decided that the coasts are under the
sovereignty and disposal of the State, and in the utilization of sea coasts, lake
shores or riverbanks, and of the coastal strip along the sea and lakes, public
interest shall be taken into consideration with priority.

— Article 63 of the Constitution says that the State shall ensure the conservation of
historical, cultural and natural assets and wealth, and shall take supportive and
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promotive measures towards that end. In parallel with this provision, in Law
No. 2863 on the Protection of Cultural and Natural Heritage enacted in 1983, the
concepts of cultural heritage, natural heritage and site area are defined, and
housing in these areas without permission is forbidden. Mentioned law defines
movable and immovable cultural and natural heritages that must be preserved
and introduces provisions to arrange operations and effects and to establish an
organization that is to take principled decisions and enforce them.

— Article 168 says that natural wealth and resources shall be placed under the
control of and put at the disposal of the State, and also says that the right to
explore and exploit resources belongs to the State.

4.2.1.2 Environmental Law No. 2872

Environmental Law' No. 2872 took effect on 11 August 1983 as a specific law
regarding the protection of the environment after the 1982 Constitution, which had
specifically regulated the right to the environment. Activities to amend the
Environmental Law continued over a period of more than ten years. The
Environmental Law, prepared as a blanket statute in order to follow developments
closely, left the implementation largely to by-laws and communiqués. The purpose
of the Environmental Law can be redefined as follows: “to ensure the preservation
of the environment, which is a common asset of all living beings, through sus-
tainable environment and sustainable development principles”. The Law outlines
Turkey’s environmental policy in general terms.

The general principles pertaining to the protection and improvement of the
environment and the prevention of the pollution are as follows:

(a) Everybody, but primarily the administration, chambers of commerce and
non-governmental organizations, is responsible for protecting the environment
and preventing pollution and they are obliged to adhere to the measures taken
and principles established on the subject.

(b) In all the activities directed towards the protection of the environment, the
prevention of environmental destruction and eliminating pollution, the Ministry
and local administrations, chambers of commerce, associations and
non-governmental organizations will cooperate if needed.

(c) Authorized agencies which decide on land and resource utilization and conduct
project evaluation should observe the sustainable development principle
throughout the decision-making process.

The Environmental Law was amended many times via the Law dated 8 June 1984 (No. 222), the
Law dated 3 March 1988 (No. 3416), the Decree Law dated 13 March 1990 (No. 409) and the
Decree Law dated 9 August 1991 (No. 443).
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The benefits of the economic activities to be performed and their effects on
natural resources are evaluated on a long-term basis within the framework of
the sustainable development principle.

The right of participation in the establishment of environmental policies is
essential. The Ministry and the local administrations are obliged to establish an
environment of participation which will make it possible for chambers of
commerce, associations, non-governmental organizations and citizens to enjoy
this right of theirs.

The utilization of environmentally compliant technologies that reduce waste at
source and make the recovery of waste possible are essential with the purpose
of utilizing natural resources and energy in an efficient manner in all the
activities undertaken.

The expenses incurred for preventing, limiting, and eliminating environmental
pollution and deterioration and improving the environment shall be paid by the
polluter or whoever causes the deterioration. The necessary expenses incurred
by public institutions and establishments due to lack of initiative by the polluter
in taking the necessary measures to prevent, eliminate or reduce the pollution or
the deterioration or in cases where these measures are taken by the competent
authorities directly, shall be collected from the polluter in accordance with Law
No. 6183 on the Collection of Public Claims.

To uphold the standards for the protection of the environment and the pre-
vention and elimination of environmental pollution, which are mandatory in
terms of adherence, a variety of strategies will be used. These include
encouraging payment of taxes, fees, and contributions towards the cost of
renewable energy sources and clean technologies; reduction in the use of plastic
bags and plastic packaging; deposit schemes, emission fees, pollution costs and
collateral for pollution prevention; and economic instruments and incentives,
such as the collection of emission and pollution charges and mechanisms based
on the market value of recyclable waste.

The necessary technical, administrative, financial and legal arrangements for
the utilization of the rights and carrying out of the responsibilities which are the
results of the international agreements that we are a party to and which are
directed towards the resolution of the regional and global environmental
problems, shall be realized under the coordination of the Ministry.

The necessary technical, administrative, financial and legal arrangements for
the protection of the environment, the prevention of environmental pollution
and the solving of environmental issues shall be carried out under the coor-
dination of the Ministry. The subjects within the scope of the Law on Atomic
Energy Commission (No. 2690) shall be administered and implemented by the
Turkish Atomic Energy Commission.

The Law amending the Environmental Law, which contained regulations for the

protection of the environment and the prevention of environmental pollution, was
published in the Official Gazette and entered into force in 2018 (Official Gazette, 10
November 2018, No. 30621). According to the new law, mechanisms such as the
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protection of the environment, the prevention and elimination of environmental
pollution, plastic bags, reduction in the use of plastic packaging, a deposit scheme,
and obtaining guarantees for the prevention of pollution are to be used. To prevent
environmental pollution, from 1 January 2021 the Ministry of Environment and
Urbanization will make the deposit scheme compulsory for packaging. Under the
deposit scheme, the points of sale of the packaged products will participate in the
deposit collection system. For the efficient management of resources and the pre-
vention of environmental pollution caused by plastic bags, a charge will be made
when plastic bags are given to the user or consumer at points of sale. The base fee
to be applied will be determined by the commission to be established by the
Ministry of Environment and Urbanization. It will not be less than 25 pennies and
will be updated each year. An administrative penalty of 20 per cent more than the
participation fee will be applied to those who are determined not to pay their share
of the contribution: 100 Turkish Liras per tonne to the market before the deposit is
applied, and 100 Turkish Liras per tonne will be given to the points of sale. The
owners of motor vehicle owners who do not have exhaust gas emission measure-
ments will be fined 250,000 Turkish Liras. If the same vehicle causes emissions that
are contrary to the standards set by the regulations, the penalty will be 2,500
Turkish Liras.

4.2.1.3 By-Laws on Environment

By-Laws have been issued on environmental impact assessment, air pollution
control, water pollution control, dangerous chemicals and waste control etc.
A Supreme Environment Board, chaired by the Prime Minister (now President), has
been established, and its main tasks include the formulation of targets, policies and
strategies, the definition of legal and administrative measures to include environ-
ment aspects in economic decisions, and the resolution of environment-related
disputes among the ministries and agencies. Agencies, institutions and enterprises
that may damage the environment due to their activities will be obliged to prepare
an Environmental Impact Assessment Report. Individuals and companies who wish
to be involved in waste transportation and/or collection, except household waste,
must obtain a licence from the Ministry. Municipalities are also obliged to set up or
organize household solid waste disposal facilities. Procedures and principles for
specifying hazardous chemicals, their production, importation, labelling, classifi-
cation, storing, risk assessment, transportation and exportation will be defined by a
separate regulation. Importation of hazardous wastes is prohibited. Penalties for any
violation of the law are given in detail.

According to Article 8, “It is prohibited to diffuse, directly and indirectly, all
kinds of waste and scraps into a recipient environment, store, transport, avert, or
conduct similar activities by violating the standards and methods determined by
corresponding regulations and causing damage to the environment.
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In cases of potential pollution, the authorities concerned are responsible for
preventing the pollution, and in cases of pollution occurrence, the polluting parties
are responsible for preventing the pollution, eradicating its impact or taking nec-
essary precautions.”

Article 11 is related to “Permits, treatment and disposal liabilities”. Ports,
shipyards, shipwrights, ship-breakers, and coastal facilities such as marinas are
obliged to hold valid permits and to make or to have made for all their related
activities Ministry-approved facilities for the storage, transportation and disposal of
their own waste, including oil, dirty ballast, sludge, slop waste water, solid and
liquid waste, and oily water.

The liability of polluters who cause environmental damage (Article 28) is related
to “Responsibility without taking into consideration whether fault exists”. Article
28 of the Environmental Law underlines a polluter’s responsibility according to the
general provisions. These general provisions appear in the Turkish Code of
Obligations, which states that any person who unjustly harms another person
deliberately and intentionally or through negligence should compensate for the
damage that he or she caused.

The right to obtain information and make applications to the authorities is
regulated in Article 30. Everyone who is harmed by an activity that pollutes or
disturbs the environment or anyone who is informed of such an activity can apply to
the concerned authorities and ask for necessary measures to be taken or for the
activities to be stopped.

Everybody has the right to access information pertaining to the environment
within the scope of the Law on The Right To Obtain Information (9 October 2003,
No. 4982). However, requests for information pertaining to breeding areas, rare
species or similar subjects that may damage environmental values can be declined
within the scope of the same law.

4.2.1.4 Harmonization with the EU Legislation

In Turkey, quite extensive and comprehensive environmental legislation is in place,
and new by-laws are incorporated into it within the scope of harmonization with EU
legislation. This legislation relates to a great many sectors and public institutions,
and it is complex. The number of government agencies responsible for implementing
legislation is quite high. The irregular structure of the legislation and conflicts of
power with many different institutions and organizations causes chaos and confusion
in terms of solving environmental problems. Ever since people started to live col-
lectively, there have been efforts to create a legal order to regulate the use of natural
resources such as water, soil and mines, and legal arrangements related to the pro-
tection and utilization of these assets have been devised. These arrangements are
formulated for various purposes, such as public health, construction planning and
regulating neighbourhood relations; they are not specifically designed to settle
environmental problems. In line with the Environmental Law, several By-Laws have
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been issued since 1983.> Complementary to the Environmental Law and its
By-Laws, other laws and international conventions governing the protection of the
environment have been put into force.

As can be seen, complex and contradictory environmental legislation is in force,
and the various judicial bodies authorized to address legal disputes base their choice
of judicial solution to a problem on the nature of the dispute. Considering the nature
of environmental conflicts, constitutional judgment, the judiciary or administrative
judgment are used to satisfy legal requirements.

4.3 Environmental Auditing, Environmental Permits
and Sanctions

4.3.1 Monitoring and Auditing in Environmental Law

According to Environmental Law (Article 12), the Ministry of Environment and
Urbanization has the authority to monitor and audit whether the provisions of this
legislation are adhered to or not. When necessary, the aforesaid authority can be
delegated to the following institutions by the Ministry: special provincial admin-
istrations, municipalities with established environmental auditing units, the
Undersecretariat of Maritime, Coast Guard Command, and the persons commis-
sioned with control and inspection under the Highways Traffic Act. The audits are
conducted in accordance with the procedures and principles determined by the
Ministry.

The audits of military establishments, military areas and military field exercises
to be performed within the framework of this legislation, and the actions to be taken
as a result of the said audits, are to be carried out in accordance with the By-law that
will be prepared jointly by the General Staff, the Ministry of National Defence, the
Ministry of Internal Affairs and the Ministry of Environment and Urbanization.

Turkey has a By-Law on Environmental Auditing, the purpose of which is to
describe the environmental audit procedures and principles, and to specify the
qualifications and obligations of: the people who conduct the audits; environmental

These include the By-Law on Air Quality Control; the By-Law on Water Pollution Control; the
By-Law on Noise Control; the By-Law on Environmental Impact Assessment; the By-Law on
Control of Toxic Chemical Substances and Products; the By-Law on Packaging and Packaging
Waste Control; the By-Law on the Control of Tyres which have completed their life; the By-Law
on Control of Hazardous Waste; the By-Law on Control of Solid Waste; the By-Law on the
Control of Medical Waste; the By-Law on Waste Vegetable Oil Control; the By-Law on Soil
Pollution Control; the By-Law on Excavation Soil, Construction and Demolition Waste Control;
the By-Law on Waste Oil Control; and the By-Law on Control of Used Batteries and
Accumulators.
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management units and officers; and companies authorised to provide environmental
services (Ulutas et al., 2011: 254). Within this context, this By-Law is an important
tool which supports cleaner production in cases where responsibilities and obli-
gations regarding cleaner production are given or summarised. By-Laws are also
examined effectively during the audits. This By-Law may create an internal audit
discipline within the facility and can again be a useful tool in cases concerning
issues related to cleaner (sustainable) production within the scope of thorough
auditing (Ulutas et al., 2011: 255). According to the By-Law on Environmental
Auditing, companies whose facilities have caused or may have caused pollution, or
that are subject to auditing under the Environmental Law, must establish an envi-
ronmental auditing unit within the facility to ensure compliance with environmental
requirements and conduct annual audits at facilities. Additionally, the last stage of
the EIA process is the “Monitoring and Auditing of the Investment” stage. It is
necessary to monitor and audit the owners of operations to which a “Positive EIA
Decision” or an “EIA Not Required Decision” has been issued, to check whether or
not they are complying with their commitment. It is our opinion that this stage is the
most important stage in terms of the EIA fulfilling its objective. However, it is
difficult to claim that this stage reaches its objective through proper means. It is
observed that in Turkey the issuing of an “EIA Positive Decision” is perceived to
mean that the project has been given a general permit in terms of the environment
and that the project has been completely absolved in terms of compliance with
environmental requirements. However, the reality is that this administrative process
does not remove the obligation to obtain all other environmental permits, nor does it
generate the result that these permits are no longer required.

The monitoring and auditing process is about checking to see if operations are
started within a certain period after the decision has been issued and whether the
construction of the project, operation and termination are being done in accordance
with the specified measures. Another objective of auditing is to determine impacts
that were not foreseen and to make sure that the necessary measures are taken.
During the restructuring of the Ministry of the Environment and Urbanization, the
permit and auditing aspects of EIA have been united under the same directorate.
Therefore, it is expected that the matters which are committed to at the end of an
EIA process will be monitored more seriously.

According to Article 18 of the By-law, the Ministry of the Environment and
Urbanization is responsible for monitoring and auditing whether or not the project
owner is carrying out the commitments specified in the EIA Report or Project
Presentation File. If the Ministry deems it necessary, this task will be undertaken
with the assistance of the relevant agencies and organizations. According to the
By-law, after receiving a “Positive Environmental Impact Assessment” or “No
Environmental Impact Assessment Necessary” decision, the project owner or
authorized representative is obligated to submit monitoring reports on the begin-
ning, construction, operation and post operation periods to the Ministry or
Governorship.
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4.3.2 Environmental Permit and Licence

In Turkey it is obligatory to obtain a single consolidated permit, which is valid for a
period of five years, instead of obtaining separate environment permits (e.g. an
emission permit and a water discharge permit).

The purpose of the By-Law on Environmental Permit and Licence is to clarify
the processes and procedures to be used in applications for certificates, permits and
licences. Another purpose of the By-Law is to introduce a more consistent, practical
and clear system for addressing the problems which previously caused delays in the
implementation of projects and which have also caused financial losses for project
investors and operators.

The By-Law sets forth a “temporary activities certificate” and two types of
permits, an “environmental permit” and an “environmental permit and licence”. The
environmental permit covers air emissions, environmental noise, deep sea discharge
and hazardous waste discharge, whereas the environment licence addresses the
technical sufficiency of the applicant facility. The facilities listed in Annexes 1 and
2 of the By-Law must obtain either a Permit or a Permit and Licence.

Pursuant to the By-Law, temporary activity certificates may be executed elec-
tronically for one year, while the Permits or Permits and Licences may be executed
electronically for five years but may be renewed upon application at least 180 days
before the expiration date of the Permit or Permit and Licence. The renewed Permit
or Permit and Licence should be obtained before the expiration of five years fol-
lowing the issuance of the relevant Permit or Permit and Licence.

4.3.3 Administrative Sanctions According to Environmental
Law

Environmental administrative sanctions have importance and significance in
Turkish legislation. In Turkey, the Ministries and municipalities represent effective
governmental authority against environmental problems. This has resulted in
administrative sanctions occupying their proper place in the context of environ-
mental law. Similarly, Environmental Law has been prescribed as a tool through
which orders and prohibitions are designed to provide environmental protection. It
also supports environmental administrative sanctions.

Violations of the general prohibition against pollution under the Environmental
Law include:

e Discharging any type of waste directly or indirectly into the receiving
environment.

e Storing, transporting and removing any type of waste and residues, or engaging
in similar activities, in a manner detrimental to the environment and in violation
of standards envisaged in the environmental by-laws.
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There are two types of sanctions:

e Monetary sanctions. Monetary fines vary depending on the seriousness of the
violation, and are updated every year. There are more than twenty-four cate-
gories, and the fines in each category vary depending on the seriousness of the
violation. In addition, some of the violations are not clearly listed, and therefore
officials may need to interpret the regulations to determine the applicable fines.

e Operational sanctions. For violation of the permitted requirements and discharge
limits and standards, the Ministry of Environment and Urbanization may:

— suspend the facility wholly or partially until the violation is rectified;
— grant a remediation period, which cannot exceed one year.

An official memorandum is kept by the authorized inspection staff with respect
to the offences for which the payment of administrative fines is anticipated under
this Act. This official memorandum is submitted to a competent authority to which
the inspection staff reports. The said competent authority evaluates the official
memorandum. The concerned party is notified of the decision concerning the
application of a fine by the authority that administers the penalty in accordance with
the provisions of the Law on Notifications (11 February 1959, No. 7201).

The payment period for administrative fines is thirty days from the date of
notification. Legal proceedings against administrative fines can be initiated from the
date that these fines are notified to the parties concerned.

The commencement of legal proceedings does not suspend the collection of the
administrative fine imposed by the administration. Administrative fines which are
imposed by institutions and authorities are collected by way of receipts that are
printed and distributed by the Ministry after obtaining the approval of the Ministry
of Finance. The fine-payer’s tax office is notified of administrative fines which are
not paid within the specified deadline so that the fine can be collected in accordance
with the provisions of the Law on the Procedures for Collection of Public
Receivables (No. 6183).

Under Article 26 of the Environmental Law, entitled “Penalties of a Judicial
Nature”, it is a crime to submit incorrect or misleading information pursuant to the
obligation to submit notification and information under Article 12 of the Law, or to
prepare or use incorrect and misleading documents in the application of the Law.
According to this Article, in conflicts concerning an EIA that has been submitted to
the court, the EIA is to be suspended until the completion of the judicial process.

While the authority for making decisions on administrative enforcement under
the Environmental Law belongs to the Ministry of the Environment and
Urbanization, this authority can also be used by agencies and offices which have
been given the authority to conduct audits. The administrative enforcement set forth
in the Law is decided on by general managers in the Ministry headquarters and by
provincial managers in the rural districts, and a record is prepared by the authorized
auditing personnel concerning the actions that have required administrative en-
forcement. A case may be filed in the administrative court within thirty days of the
receipt of the administrative enforcement notification. However, taking legal action
will not prevent the collection of the fine that has been issued by the administration.
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4.3.4 Environmental Criminal Penalties in the Turkish
Criminal Code

Turkey has a fairly comprehensive set of criminal provisions dealing with envi-
ronmental matters. While in the older Turkish Criminal Code there were no rules
regarding environmental crimes, environmental offences were mentioned in the
Turkish Criminal Code under the headline of “The Offences Against Environment”.
In this text, four crimes were set out. These are the intentional pollution of envi-
ronment in Article 181, the “pollution of environment by negligence” in Article
182, causing noise pollution in Article 183, and pollution caused by construction in
Article 184. The arrangement of environmental crimes under a specific heading
assigned environmental pollution an injustice value according to protected jural
advantages. Additionally, the first article of the new Turkish Criminal Code (2004),
specifically mentions protection of the environment as one of its aims, thereby
demonstrating the importance placed by law makers on environmental matters.

Articles about environmental crimes also exist in the first part of the third
volume under the headline ‘The Crimes Creating General Danger’ in the Turkish
Criminal Code’s ‘Crimes Against The Public’. These crimes are: scattering radi-
ation (Article 172), causing explosion by atomic energy (Article 173) and storage
or delivery of hazardous substances without permission (Article 174). It is possible
to see some laws about the punitive regulations concerning the protection of natural
and urban nature in Public Health Law, Environmental Law, Fisheries Law and
Forest Law. Apart from these laws there are some misdemeanours relating to the
protection of environment in the Misdemeanour Law. Every ordinary citizen may
apply to protect nature upon hearing about infractions, and they may want the
authorities to take necessary precautions without searching for damage and benefit
conditions.

4.4 Environmental Administration in Turkey

4.4.1 New Presidential Government System in General

Following the constitutional amendment of the referendum on 16 April 2017, the
Presidential and Parliamentary General Elections held on 24 June 2018 were held in
Turkey. As a result of this amendment, the new government system, called the
Presidential Government System, was adopted both legally and de facto. The
president will directly or indirectly determine and execute all public policies that are
of concern to society, from security to foreign policy, education and health, and will
follow their implementation under the new system for five years (Sobaci et al.,
2018).
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The presidential government system puts an end to the use of executive authority
by a parliament (TGNA). It envisages the exercise of executive power by a person
who is elected directly by the people to serve for five consecutive years.

The general characteristics of the Presidential Government System are as
follows:

— The executive is single-headed and elected directly by the people.

— The President is not politically responsible against the parliament and is
responsible to the people.

— Apart from being able to nominate political parties in the parliament, the
executive is severed from the parliament.

— The President and ministers cannot propose laws directly. Ministers cannot be a
deputy.

— The President sends a message to the parliament about the Turkey’s domestic
and foreign policy.

— The Turkish Grand National Assembly has the power to monitor the President,
Vice President and ministers under criminal responsibility through a parlia-
mentary investigation.

— The President has the right to rescind and the parliament to renew elections.

— The election periods of the President and the Parliament are the same.

— The President is no longer impartial and is a political party.

— The President elects and appoints the Vice President and ministers.

— The Ministers are directly responsible to the President and not to The Turkish
Grand National Assembly.

— The President may make regulatory acts under the name of the Presidential
Decree without the authorization of the parliament.

— The President may regulate the establishment and removal of ministries, duties
and powers of the ministries, organizational structure and establishment of
central and provincial organizations.

— The public legal entity is also established by the Presidential Decree.

— The President appoints senior public executives or approves assignments.

— The President may declare a state of emergency.

— The President may ask the parliament to renegotiate the laws.

4.4.2 How the Presidential Decree Was Regulated
in the Turkish Constitution

The President of the Republic may issue presidential decrees on matters related to
executive power. The fundamental rights, individual rights and duties included in
the first and second chapters and the political rights and duties listed in the fourth
chapter of the second part of the Constitution are not regulated by a presidential
decree. No presidential decree may be issued on the matters which are stipulated in
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the Constitution to be regulated exclusively by law. No presidential decree may be
issued on the matters explicitly regulated by law. In the case of a discrepancy
between the provisions of the presidential decrees and the provisions of the laws,
the provisions of the laws prevail. A presidential decree will become null and void
if the Grand National Assembly of Turkey enacts a law on the same matter (Turkish
Constitution, Article 104/17).

The President of the Republic may issue by-laws to ensure the implementation of
laws, provided they are not contrary thereto (Turkish Constitution, Article 104/18).

Decrees and by-laws come into effect on the date of publication in the Official
Gazette, unless a later effective date is determined (Turkish Constitution, Article
104/19).

The President of the Republic also exercises powers of election and appoint-
ment, and performs the other duties conferred on him or her by the Constitution and
laws (Turkish Constitution, Article 104/20).

4.4.3 Characteristics of Presidential Decree

— The Presidential Decree is a regulatory legal proceeding. It is under the law in
the norms hierarchy. The Presidential Decree cannot be enacted in matters
which are envisaged to be regulated exclusively by the law and clearly regulated
by the law.

— If the provisions in the Presidential Decree and the laws differ, the provisions of
the law apply.

— Neither the fundamental rights and duties of individuals nor political rights and
duties are regulated by the Presidential Decree. Social and economic rights and
duties can be regulated by the Presidential Decree. (The right to environment is
included in social and economic rights and duties.)

— Judicial review is carried out by the Constitutional Court. In addition to the
legally guaranteed subject matter, there is a legislative audit if the Turkish Grand
National Assembly enacts a law that conflicts with the Presidential Decree.

4.5 New Goverment Model

In the new government model, certain structures called Presidencies, Heads or
Departments work under the President. These are: the Department of General (Chiefs
of) Staff; the Department of National Intelligence; the Department of Defence
Industries (in the now defunct government structure, this was an undersecretariat, but
in the new system it has been promoted to a department); the Department of National
Security; the Department of Religious Affairs; the Department of State Supervision;
the Department of Communication; and the Department of Strategy and Budget.
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The Department of Communication and the Department of Strategy and Budget
are founded as newly formed bodies under the new government model. The
Department of Communication coordinates all matters regarding the Press, and the
publications and communications of and by the State and the President.

4.5.1 Environmental Institutions in Turkey

Many institutions at central and local level in Turkey have environmental functions
and powers. The majority of these institutions have been functioning for a long
time, but some of them are new. Duties and authorities are distributed among
numerous institutions, which is not conducive to the implementation of a national
environmental policy and this has caused a coordination problem in the imple-
mentation process.

After the decision taken at the United Nations Conference on the Human
Environment held in Stockholm in 1972 regarding the need for national and
international organizations to safeguard the environment, institutional frameworks
were established in all countries. In Turkey efforts to build an institutional frame-
work also began in the 1970s. The Environmental Problems Coordination Board,
comprising the Ministries of Interior, Health and Social Assistance, Development
and Housing, chaired by the Minister of Energy and Natural Resources, was
established by a Decree (12 February 1973, No. 7/5836) in order to ensure coor-
dination among authorized public institutions and local administrations entrusted
with environmental duties. Following a decision by the Council of Ministers, the
Prime Ministry Undersecretariat of Environment was set up in 1978 to determine
the environmental policy and ensure the necessary coordination. Later on, in 1984,
the Undersecretariat of Environment was transformed into the General Directorate
of Environment affiliated to the Prime Ministry. Five years later, in 1989, it was
promoted to the level of Undersecretariat via Decree Law No. 389. In 1991, the
Ministry of Environment was set up through Decree Law No. 443. With the Statute
on the Organization and Duties of the Ministry of Environment and Forestry (8
May 2003, No. 4856), Decree Law No. 443 was abolished and the Ministry of
Environment and Forestry was set up. After Turkey’s elections in June 2011, the
government’s public environmental administration was restructured. The Ministry
of Environment and Urbanization (MoEU) was established in 2011 by Decree
No. 644 (OG, 4 July 2011, No. 27984).

The Ministry of Forestry and Water Affairs was also established in 2011. After
that important changes have been made through the first Presidential Decree in
Turkey’s state organization in 2018 (OG, 10 July 2018, No. 30734). The duties of
the Ministry of Environment and Urbanization were organized under Article 97 of
this Presidential Decree. In this decree, the duties of the Ministry of Environment
and Urbanization were arranged in the same way and two major General Directorates
were added to the Ministry organization. These are the General Directorate of
National Real Estate and the General Directorate of Local Administrations.
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4.5.2 Organization of the Ministry of Environment
and Urbanization

The Ministry of Environment and Urbanization was established with the merger of
the Ministry of Public Works and Settlement [Bayindirlik ve Iskan Bakanligi] and
the Ministry of Environment [Cevre Bakanlig1]. Its mission is to achieve the vision
of the ministry, preparing all types of legislation, technical documents and stan-
dards within the architecture, engineering and contracting services by using every
type of plan, map, study and project as well as construction technology and con-
struction materials production; and to provide every type of coordination, education
and control service in order to obtain the synergy for nationwide implementation.

The main responsibilities of the Ministry of Environment and Urbanization are:

e Legislation and regulation related to the protection of the environment, the
prevention of pollution, public works, construction and building, including
occupational legislation

e Every planning and implementation activity, including strategic spatial planning

Protecting and improving the environment and mitigating issues arising from

climate change

Transformation projects designed to reduce disaster damages

A strong building audit system

Constructions with high energy efficiency

Developed construction cooperatives, and innovative housing policies

National “Geographic Information System” studies

Providing guidance, technical and financial support to local governments

Every mission and process is carried out on natural sites and protected areas

under the responsibility of the Ministry

e Putting in order the relationship between local administrations and central
authority.

The main departments of the Ministry are the General Directorate of Spatial
Planning, the General Directorate of Environmental Management, the General
Directorate of Environmental Impact Assessment, Permission and Inspection, the
General Directorate of Natural Assets Protection, the General Directorate of National
Real Estate, the General Directorate of Local Administrations, the General Directorate
of Construction Affairs, the General Directorate of Infrastructure and Urban
Transformation Services, the General Directorate of Vocational Services, the General
Directorate of Geographic Information Systems, and the Supreme Technical Board.

4.5.3 Administration of the Protected Areas

There are mainly two different institutions for the administration of the protected
areas in Turkey. There exist more than one status in the protected areas and they are
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grounded on different legal arrangements, leading to managerial issues in their
implementation. Using the different policies of different institutions to manage
protected areas hinders the establishment of coherent standards and rules.

In the restructuring process, the institutional structure of environmental protec-
tion has been completely changed. The former Special Environmental Protection
Agency (EPASA), responsible for Special Environmental Protection Area (SEPA)
sites, has been reformed under the new Ministry of Environment and Urbanization
as the General Directorate of Natural Assets Protection (GDNAP) in combination
with the branch of the Ministry of Culture and Tourism responsible for protected
natural sites (the number of which is estimated to be 1265). In addition, the former
Ministry of Environment and Forestry has been reformed as the Ministry of
Forestry and Water Affairs, under which is the General Directorate of Nature
Protection and National Parks, which is responsible for national parks and other
similar protected areas. In this sense, Turkey has two structures under two separate
ministries responsible for natural protected areas. The types of protected areas under
each are significantly different, as SEPAs, SITs and national parks all have a
different scope, rationale, and level of protection. The Environmental Protection
Agency for Special Areas (EPASA) was effectively dismantled, with staff reas-
signed to new duties under the General Directorate of Natural Assets Protection in
2011. This institutional restructuring is still on the agenda at the time of the
mid-term evaluation, and thus there is still a fundamental conflict related to the
authorised institution.

4.5.4 Environmental Impact Assessment (EIA) Authority

The authorized administrative body in the EIA process, which includes scoping,
final assessment and decision-making, is the Ministry of Environment and
Urbanization. In accordance with the Presidential Decree (Article 97), the Ministry
of Environment and Urbanization has the authority and responsibility for “the
environmental impact assessment of any facility or activity which generates or
carries the potential to generate pollution by releasing wastes in the form of solid,
liquid and gas into the receiving environments”. In order to undertake this
responsibility, the General Directorate of Environmental Impact Assessment,
Permission and Inspection has been established as one of the main service units of
the Ministry.”

The Ministry of Environment and Urbanization is responsible for administering
various phases required by the EIA. The Ministry makes the decision in relation to
the Environmental Impact Assessment of military projects as well, having received

*The responsibilities of the General Directorate regulated in Article 104 of the Presidental Decree
include performing the environmental impact assessment and strategic environmental assessment,
making the required decisions, monitoring and controlling.
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the views of the relevant institution. According to Article 5 of the EIA Regulation
titled ‘authority’, the Ministry is entitled to make the “EIA Approved”, “EIA Not
Approved”, “EIA Required” or “EIA Not Required” decisions for the projects
subject to the regulation. However, the Ministry can transfer, if required, its right to
make the “EIA Required” or “EIA Not Required” decision to the Governorate,
within defined limits.

Making the above-mentioned determinations is addressed by the legislation as a
critical authority. For projects subject to EIA, no incentive, approval construction or
building use permit can be given and no investment can be initiated, nor can it be
opened to tender, unless a prior “EIA Approved” or “EIA Not Required” decision
has been received. In line with this principle, “EIA Approved” and “EIA Not
Required” decisions concern all public institutions engaged in giving incentives,
approvals, permits and licences. In compliance with this regulation, EIA should be
undertaken during the planning phase and before the licences are received in line
with other legislation. During the EIA process, the convenience of the location of
the activity is also assessed in terms of environmental protection. After this
assessment, in the case of an agreement on the convenience of the location of the
activity for environmental protection, the project owner is required to receive other
permits required by legislation before beginning the investment.

In other words, the “EIA Approved” decision and “EIA Not Required” decision
are not sufficient on their own for the activity to be realized. This process, including
a scientific evaluation that the proposed activity has no adverse environmental
impacts, is a pre-condition for attaining other permits and licences (Alica, 2011) in
case the realization of the activity is prohibited by other associated legislation. If
any prohibition applies, the activity will not be permitted even with an “EIA
Approved” decision or an “EIA Not Required” decision.

It is undoubtedly very important for environmental protection to apply EIA in
the decision-making process of a project. Implementation of EIA after strategic and
crucial decisions related to the project (determinations of other public offices) are
made will conflict with the purpose of the EIA and lead to administrative, political
and legal problems, for, in Turkey, receiving permission, approval or licences from
other public institutions or opening tenders are procedures which require consid-
erable time, money and effort.

After going through such a process, when an investor or project owner begins
the EIA process, he or she may happen to exert administrative and political pressure
so that the process is concluded swiftly, and such pressure can put the
decision-making administrative authority in a tight spot. Therefore, this Article,
which used to be a provision which was not binding on the other public institutions,
was amended as a provision of law via the amendment of the Environmental Law in
2006, both guiding and binding other public institutions. Though this provision is
included in the Environmental Law, it is proposed that, by itself, this inclusion is
insufficient and that the EIA should be integrated into the laws which regulate the
issuing of permits, approvals or licences (e.g. the Development Law) (Republic of
Turkish Ministry of Environment and Forestry, 2009b: 39).
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As a matter of fact, we see similar provisions in some other laws. For example,
Clause 6 of Atrticle 5 of the “Public Procurement Law” No. 4734 (OG 22 January
2002, No. 24648), identifies the EIA Approved certificate as a prerequisite for
putting out for tender any project which, in accordance with the associated legis-
lation, needs an EIA Report. However, an EIA Report will not be required for
construction works to be given out by contract after natural disasters. Apart from
the Ministry of Environment and Urbanization, what are the responsibilities of
public institutions and organizations during the EIA process? The Ministry is
responsible for the establishment of a Review and Evaluation Committee within its
organization, comprising authorized representatives of the Ministry as well as the
representatives of associated public institutions and the project owner. This com-
mittee is established with the purpose of determining the special format to be given
for the project and the criteria of assessment, and reviewing and evaluating the EIA
Report prepared in line with these principles. If deemed necessary, depending on
the subject and type of the project and its planned location, representatives of
universities, institutes, research institutions, trade associations, unions, confedera-
tions and non-governmental organizations can also be invited to the meetings of the
committee. During the EIA process, in addition to the Ministry of Environment and
Urbanization, the Ministry of Food, Agriculture and Livestock, the Ministry of
Energy and Natural Resources, the Ministry of Health, the Ministry of Culture and
Tourism, the Ministry of Transport, Maritime Affairs and Communication, and the
Ministry of Science, Industry and Technology play a crucial role (Republic of
Turkish Ministry of Environment and Forestry, 2009a: 30). These institutions
should take into consideration the area coordinates of projects when evaluating the
permits, approvals and/or licences for projects with an “EIA Approved”/“EIA Not
Required” decision (Republic of Turkish Ministry of Environment and Forestry,
2009b: 39). It is essential to receive complete and clear explanations of the views of
member institutions and organizations of the Review and Evaluation Committee
and to clarify whether it is plausible to undertake the proposed project in line with
the legislation of the associated administrative entity; and if so, to identify the
precautions and commitments that need to be taken.

4.5.5 Strategic Environmental Assessment (SEA) Authority

While the Environmental Impact Assessment is carried out at project level, it is
insufficient to influence the decisions taken at strategic level in the previous stages.
The consideration of alternatives to a planned activity may be at the level of the
location of the project and the quality of the technology alternatives. Within the
framework of this requirement, the importance of applying environmental assess-
ment to programmes and plans also arises.

According to OECD SEA Guidance, “SEA refers to a range of ‘analytical and
participatory approaches that aim to integrate environmental considerations into
policies, plans and programmes and evaluate the inter-linkages with economic and
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social considerations.” SEA can be described as a family of approaches which use a
variety of tools, rather than a single, fixed and prescriptive approach. A good SEA
is adapted and tailor-made to the context in which it is applied. This can be thought
as a continuum of increasing integration: at one end of the continuum, the principle
aim is to integrate environment, alongside economic and social concerns, into
strategic decision-making; at the other end, the emphasis is on the full integration of
the environmental, social and economic factors into a holistic sustainability
assessment” (Strategic Environmental Assessment, 2006: 7).

Since July 2001, the Directive 2001/42/EC of the European Parliament and of
the Council of 27 June 2001 on the assessment of the effects of certain plans and
programmes on the environment has been in force. The Member States had to
transpose the Directive into national law within three years, i.e. by 21 July 2004.
The SEA Directive does not contain the term “strategic environmental assessment”,
but deals with the “assessment of the effects of certain plans and programmes on the
environment”. However, as this term has meanwhile become widely accepted, and
also for better readability, the present study will continue to use the term “strategic
environmental assessment” (SEA).

The SEA Directive comprises specifications both for the SEA procedure and for
the issues to be covered in an environmental assessment. The main matters of a
SEA are as follows:

— assessment of significant effects on the environment

— examination of alternatives

— documentation (in an environmental report)

— consultations (of so-called “environmental authorities” and the public), if
applicable, also across borders

— taking into account of results

— provision of information on the decision

— monitoring

The first provision in Turkish legislation on Strategic Environmental Assessment
was regulated in Article 10 of the Environmental Law No. 2872. According to this
provision, “the procedures and principles relating to the projects subject to
Environmental Impact Assessment and the Strategic Environmental Assessment, as
well as the relevant procedures and principles, shall be determined by the regula-
tions to be issued by the Ministry of Environment and Urbanization.” In addition to
the above-mentioned provision, the definition of SEA is also set out in the
Environmental Law No. 2872:

Strategic environmental assessment: Before the approval of a plan or a programme that is
subject to an approval, from the commencement of the planning and programming process,
the environmental assessment studies, conducted with a participatory view that also
includes a written report to assist the decision-makers and performed to ensure that the
environmental values, are integrated into the plan and programme and the possible envi-
ronmental effects of the subject matter plan or programme are minimized.
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The By-Law on Strategic Environmental Assessment (OG, 8 April 2017,
No. 30032) has been put into effect in order to regulate the administrative and
technical procedures and principles to be complied with in the process of Strategic
Environmental Assessment applied to integrate environmental elements into the
process of the preparation and approval of plans and programmes which are
expected to have significant environmental effects and to direct them towards
sustainable development principles in order to ensure the protection of the
environment.

The purpose of the By-Law is to provide a framework for the projects listed in
Annex-1 and Annex-2 of the Environmental Impact Assessment By-Law prepared
for the waste management, fisheries, energy, coastal management, spatial planning,
forestry, industry, water management, agriculture, telecommunication, tourism and
transport sectors. A Strategic Environmental Assessment is made, monitored, and
given to the programmes. However, plans and programmes, financial plans and
programmes, budget plans and programmes, development plans and transboundary
plans and programmes within the scope of national defence and civil defence are
excluded from the By-Law. Under the provisions of the By-Law, plans and pro-
grammes subject to SEA prepared in the fisheries and forestry sector will be
implemented from 1 January 2020; plans and programmes subject to SEA prepared
in coastal management, spatial planning, water management, the agriculture and
tourism sector, and waste management are to be implemented from the date of
publication in the Official Gazette; and plans and programmes subject to SEA
prepared in the energy, industry, telecommunication and transport sectors will have
been implemented since of 1 January 2003.

4.5.6 Environmental Planning Authority

The authority over environmental planning was granted to the Ministry of
Environment in 1991. However, due to certain reasons, the Ministry did not use its
power until 2000 and issued the Implementing Regulation on the Principles of
Environment Planning on 04 November 2000. In accordance with legislation, the
Ministry of Public Works and Settlement was authorized in territorial planning and
implementing before 1991, and this administrative function was first delegated to
the Ministry of Environment and later to the Ministry of Environment and Forestry
in 2003. A legal procedure concerning which Ministry should have this authority
took a very long time.

However, this function was also granted to local administrations (metropolitan
municipalities, municipality and special provincial administration) as per new local
administration legislation which came into effect in 2005. In this way, a legislation
complexity emerged wherein the responsibilities at central and local level with
regard to the preparation, approval and monitoring of environment plans are not set
clearly. Furthermore, when delegating authority over territorial planning to local
administrations, the capacities of these administrations were not taken into account;
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expert and infrastructure deficiencies were overlooked. Therefore, in many pro-
vinces, the “provincial territorial plan” required by law could not be prepared. The
cooperation and coordination efforts of the Ministry of Environment and Forestry in
the implementation of territorial plans are inadequate. Authority concerning the
preparation and approval of territorial plans was not exercised according to legis-
lation. Sub-scaled plans cannot be prepared in compliance with Territorial Plans.
Further, environmental protection approaches are not sufficiently reflected in
Territorial Plans. Sectoral integration is weak in environmental planning, which in
turn negatively affects sub-scaled plans. After the reorganization of the Ministry of
Environment and Urbanization, a series of institutional and legislative arrangements
were made regarding urbanization and spatial planning.

A new Ministry was established in order to set forth the new spatial planning
approach across the country, establish the necessary institutional organization,
formulate the legal framework of the proposed planning process, and determine
general policies, guidelines and norms for solving problems related to urbanization,
housing and planning. The Ministry of Environment and Urbanization was charged
with the duty of preparing, in collaboration with the relevant institutions and
organizations, the spatial plans at national and regional levels which guide settle-
ments, housing and land use. In addition, the Ministry is responsible for guiding
macro scale spatial planning systems, providing sustainable city development,
revealing city brand potentials, realizing urban renewal implementations, forming
cities protected against disasters, developing projects related to rural settlements,
providing planned development of coastal areas, providing technical assistance and
guidance to local administrations, mitigating irregular urbanization caused by rapid
growth, and building resilient cities.

Within this framework, risk zones and vulnerable buildings across Turkey were
identified, and included in the scope of urban transformation in order to place
irregular urbanization under control. Ultimately, the jurisdiction of metropolitan
municipalities partially extended in 2004 was extended to provincial borders with
the Metropolitan Municipality Law, which was amended in 2012 (Republic of
Turkey Ministry of Environment and Urbanization, 2014).

4.5.7 Municipalities and Environment

Municipalities are the most ‘autonomous’ types of local government in Turkey.
Metropolitan municipalities are administered according to the Metropolitan
Municipality Law, enacted in 2004, and the Municipal Law, enacted in 2005, and
other similar laws. According to the Turkish Constitution, all forms of local gov-
ernment (municipality, provincial local government and village) are regulated by
law in accordance with the principle of decentralization (Ariba et al., 2014). A new
law (No. 6360) on “The Establishment of Fourteen Metropolitan Municipalities and
Twenty-seven Districts and Amendments at Certain Law and Decree Laws” entered
into force in 2012 (OG, 06 December 2012, No. 28489). The metropolitan
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municipality numbers increased from sixteen to thirty, and all metropolitan
municipality borders were expanded to the provincial borders up to the end of the
mentioned year by means of this Law. The new metropolitan system has led to
structural changes in terms of the administrative, financial, zoning and planning
order. This new system has increased the number of people that need to be taken to
environmental services by municipalities and the area has expanded. This board is
established as a decision-making mechanism above the Ministry of Environment
and Urbanization and the Ministry of the Interior. The main tasks of
decision-making, service production and the execution of local public services have
been given to the Ministry of Environment and Urbanization (MoEU)
(No. 1 Presidential Decree). Previously it was attached to the Ministry of
Environment and Urbanization as the General Directorate of Local Authorities
affiliated to the Ministry of Interior. The Ministry of Interior maintains its powers of
inspection and investigation within the framework of administrative
guardianship. When it is taken into consideration that the General Directorate of
Local Administrations is connected to the Ministry of Environment and
Urbanization together with the General Directorate of National Estate, Public
Housing Administration, it can be seen that the local administrations are con-
structed within the scope of the evaluation of urban and rural areas.

Within the scope of the New Presidential Organization, the Local Government
Policies Board was established. It is designed to determine the main policies related
to local government, and deals with urbanization; local government; immigration
and resettlement; environment, forest, water; and smart cities. It has been assigned
and authorized to develop policy and strategy proposals in areas such as the
Bosphorus zoning implementation programmes.

Returning to the issue of municipal environmental services, the Ministry of
Environment and Forestry (now the Ministry of Environment and Urbanization)
was entrusted with new functions and powers, and laws transferring environmental
functions and powers to local administrations were later enacted. The Metropolitan
Municipality Law, the Municipal Law and the Provincial Special Administration
Law have covered broad functions and powers related to environment. The
Municipal Law has been authorised to deliver “environment and environmental
health services together with cleaning and solid waste services” and to have these
services done on condition that these are common local needs. According to this, it
is not clear which functions fall under the scope, however, pursuant to Article 84 of
the same Law, entitled “Inapplicable Provisions”,

With this Law, limited to functions and services entrusted to the municipality,... in cases
where there is incongruity in the Law on the Organization and Duties of the Ministry of
Environment and Forestry with the provisions of this Law, the provisions of this Law are
applicable.

Pursuant to the said Article, “environment and environmental health” services
cannot be delivered by the Ministry of Environment and Forestry. However, this
Article is not in line with the legislating technique. It is obvious that identifying
which Articles in Organization Laws are incongruous with Municipal Law will
cause complications in the legislation and implementation.
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Metropolitan Municipalities are assigned duties and responsibilities, such as: the
protection of the environment, agricultural lands and water basins, in line with the
principle of sustainable development; forestation; the determination of areas for the
storage of excavations, debris, sand and gravels and for the sale and storage of
wood and coal, as well as taking necessary measures to prevent air pollution in the
transportation of these goods; planning the metropolitan municipality solid waste
management and, having completed this plan, delivering services related to the
revaluation, storage and disposal of solid waste and excavations, excluding the
collection solid waste at source, and carrying it to the transfer station; establishing
and operating facilities for this purpose, as well as having them established and
operated; carrying out services related to industrial and medical waste; establishing
and operating facilities for this purpose, as well as having them established and
operated; collecting or arranging the collection of waste from naval vessels; treating
it; and making necessary arrangements related to this.

On the other hand, Article 4/3 of the Law on Local Administration Units
(No. 5355), indicates the power of the Council of Ministers with regard to the
environment when it states:

In case projects related to water, waste water, solid waste and similar infrastructure services
and protection of environment and ecologic balance are necessitated; the Council of
Ministers can make a decision regarding affiliation of the relevant local administrations to a
unit established for this purpose. Leaving the units mentioned in this paragraph depends on
the permission by the Council of Ministers.

As is clear, a conflict of authority has been created among local management
units themselves and it has not been clarified who would exercise which authority
in which way.

From the 1930s onwards, waste management has been the subject of a number of
legal arrangements starting in Turkey. Since then, the number of institutions
assuming roles in the environmental field has increased (Turkish Court of
Accounts, 2007: 1). However, the fields of authority and responsibility of the
existing institutions were not changed when the new ones were established. As a
consequence, this situation has resulted in overlapping powers. Moreover, the lack
of effective coordination and cooperation among relevant institutions has weakened
the operability of the system. With the effects of such factors as weak financial
support and inadequate knowledge and equipment, it has not been possible to
establish a sound waste management system up until now (Turkish Court of
Accounts, 2007: 1).

The functions related to waste management constitute the most comprehensive
responsibility area of municipalities with regard to the environment. Waste man-
agement is a type of management covering domestic, medical, hazardous and
non-hazardous waste minimization, source separation, interim storage, the estab-
lishment of transfer stations where necessary, waste handling and transport, recy-
cling, disposal, and operating and closing waste recycling and treatment facilities,
as well as the processes of maintenance, monitoring and control after closure. As
the fundamental implementing institutions, the financial, institutional and technical
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capacities of municipalities should be strengthened. By taking the type and the
population of the provinces into consideration, model waste management units
should be established. The standards which should be applied in the operation and
structuring of these units should be determined. The activities, which have vital
importance in terms of environmental protection and human health and for the
common future of humankind, should not be managed by irrelevant and unau-
thorized units (Turkish Court of Accounts, 2007: 7).

The framework legislation on waste management is the Environmental Law,
Municipality Law, Metropolitan Municipality Law, and Municipality Revenues
Law.

According to the Environmental Law, Article 11, the metropolitan municipalities
and the municipalities are responsible for building and operating household solid
waste disposal facilities, or they can have them built and operated by other parties.
The parties which benefit and/or will benefit from this service should contribute to
the expenses that will be incurred by the responsible administrations for investment
in operations, maintenance, repairs, and improving and cleaning the systems. From
those who benefit from these services, a fee for collecting, treating and disposing of
solid waste is collected at a rate determined by the municipal commission. The fees
collected in accordance with the provisions of this Article cannot be used in ser-
vices other than the ones related to solid waste.

The concept of integrated waste management is a management type that has
frequently been applied in recent years, but whose definition and implementation
has only recently been understood. Integrated waste management addresses the
elements of waste as a whole (including hazardous waste) and defines the objective
of waste management as ensuring sustainability in respect of both the environment
and the economy. The least pollutant and most economic waste management Sys-
tem is the one in which minimum waste is generated without hindering social life.
To minimize the amount of waste, unnecessary use and consumption should be
decreased, and waste needs to be recycled either as energy or as material. The
ultimate disposal stage should be managed within the scope of these objectives and
targets. Incineration is a method that reduces the greatest amount of waste trans-
ferred to ultimate disposal and ensures a significant return in the form of energy
production.

In the European Union membership process, the establishment and implemen-
tation of waste management policies is one of the most significant chapters of the
EU Environmental Acquis. The principles taken as the basis for the development of
the waste management policy adopted in the EU as well as in Turkey can be listed
as follows:

— Waste minimization and source separation,
— Reuse and recycling,
— Waste-to-energy production.

It is needless to state that municipalities must implement these principles and
establish the recovery and recycling plants.
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4.6 Conclusion

As is stated above, institutionalization efforts that started in 1978 have been going on
for approximately forty years. Within this process, the environmental public admin-
istration of the budget, staff and authorities were left weak. It failed to show the
expected performance in any period and could not function effectively. Since the
initial period when the environmental organization was established as an
Undersecretariat, its conflict of authority with other public entities and institutions has
not ended, and it has had to function in coordination with institutions which have
invariably completed their institutionalization prior to the environmental organization.

Developed countries have had difficulty in finding an environmental adminis-
tration model as well. The reason for this is that the concept of environment has a
very large and ambiguous scope. It has been quite difficult to set up a single
decision mechanism in such an extensive and expansionist field.

When we consider the overview of environmental administration in Turkey, we
see that the managerial problems are not only limited to conflicts and overlapping
authorities, duties and responsibilities. Uncertainty and instability in environmental
organization prevent the development of an effective environmental administration
system. The foundations of Turkey’s environmental administration system were laid
with the Third Five-Year Development Plan (1973-1977); the principal character-
istics of the system were identified in the 1982 Constitution, Environmental Law
No. 2872 and on the establishment of the Ministry of Environment in 1991. The
establishment of the Ministry, however, did not suffice to solve problems, and
inadequacies in the organization led to criticism and to a new search for solutions. To
this end, the Ministry of Environment was merged with the Ministry of Forestry,
which had already been affiliated twice with the Ministry of Agriculture and Rural
Affairs, and the Statute on the Organization and Duties of the Ministry of
Environment and Forestry (No. 4856) was enacted. The duties of the Ministry of
Environment and Urbanization were then organized under Article 97 of the
Presidential Decree in 2018.

In general, the main institution for the implementation of environmental mea-
sures for the environment is the Ministry of Environment and Urbanization. There
are other Ministries and agencies which also have responsibilities under the existing
institutional framework. For example, the Ministry of Agriculture and Forestry has
important responsibilities for protected areas. Moreover, the Ministry of Agriculture
and Forestry has responsibility for the national inventory of biological diversity.
This Ministry is also responsible for water affairs, including coastal waters.
Institutional overlaps exist between the MoEU and the MoAF with regard to the
protection of marine species and habitats and to marine protected areas. More
specifically, the Branch Office for Species and Habitats under the Nature Protection
General Directorate of the MoEU has overall responsibility for the protection of
species and habitats. This overlaps with the responsibilities of the Department of
Biodiversity and the Department of Sensitive Areas under the General Directorate
for National Parks under the Ministry of Agriculture and Forestry.
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Furthermore, the Directorate General of Maritime and Inland Waters Regulation
under the Ministry of Transport, Maritime Affairs and Communications, Turkish
Coastguard Command and Port Authorities have certain powers in terms of pro-
tecting the marine environment.

Additionally, the responsibilities for implementing international and regional
obligations on the environment are also divided between the different Ministries.
Coordination must be provided under the Council of Ministers, which has the final
decision on establishing protected areas and handling other problems related to
conflicts of authority.

The other public authorities that are relevant to nature protection and pollution
prevention are the Ministry of Agriculture and Forestry for fisheries; the Ministry of
Energy; and the Ministry of Health. Currently, the activity on the reorganization of
environmental administration is still ongoing. Institutionalization is a significant
problem in Turkey and the improvement of environmental protection is not possible
without solving this problem.
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Chapter 5 )
Environmental Impact Assessment T
in Turkey: A Principal Environmental
Management Tool

Sule Giines

Abstract Environmental Impact Assessment (EIA) has been one of the core areas
which is addressed in parallel with the overall developments in the environmental
field. The projects which require EIA extend to a wide range of sectors which
necessitate the use of technical tools and methodologies and require the stake-
holders to hold the respective qualifications. A considerable number of EIA
applications were made in Turkey. This paper identifies the means and tools as well
as the course of conduct for the incorporation of the EIA systematic into the Turkish
environmental agenda. The EIA Procedure is evaluated from a critical perspective
in order to identify the strengths and weaknesses of the whole system and turn the
Turkish EIA structure into an efficient tool for protection of natural resources and
cultural assets.

Keywords Turkey - Environmental impact assessment

5.1 Introduction

It has been more than two decades since the introduction of the EIA practices in
Turkey which affected a considerable number and variety of projects. Between
1993 and 2018 the number of EIAs conducted amounted to 5341; of these, 5288
ended in “EIA is Positive” decisions, and only 53 in “EIA is Negative” decisions.
The breakdown of “EIA is Positive” decisions was: 27% Oil and Mining; 24%
Energy; 13% Waste and Chemicals; 11% Industry; 7% Transportation and Coast;
13% Agriculture and Food; 5% Tourism and Housing sectors. Concerning the
projects that were subject to selection and elimination criteria, 61,699 applications
were made to the Ministry of Environment and Urbanization (MoEU), but “EIA is
Required” was the outcome for only 1,005 project proposals, while the remaining
60,694 applications were finalised with the decision that “No EIA is Required”. The
sectoral composition of the “No EIA is Required” decision was: 49% Oil and
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Mining; 15% Agriculture and Food; 12% Industry; 9% Waste and Chemicals; 7%
Tourism and Housing; 6% Energy; 2% Transportation and Coast (Official Statistics
on EIA in Turkey, 2018).

The EIA system in Turkey entered a new development phase upon the approval
of the Turkish candidacy for full membership of the European Union (EU) in 1999
at Helsinki. The harmonization of Turkish environmental legislation with the EU
standards was intensified with the announcement of the National Programme for the
Adoption of the EU Acquis on 19 March 2001 following the declaration of the
Accession Partnership for Turkey by the EU Commission on 8 March 2001. The
adaptation process of the Turkish EIA legislation in line with the EU EIA Directive
began with the adoption of the 2002 EIA By-Law, which was subsequently
replaced by the 2003, 2008, 2013 and 2014 EIA By-Laws (Tekayak, 2014).

The Strategic Environmental Assessment (SEA) By-Law, which was drafted in
2005, has finally been adopted as part of the harmonization efforts of Turkey with
the EU as well (SEA By-Law, OG, 8 April 2017, No. 30032). SEA practices began
after the entry into force of the Draft SEA By-Law in 2017. There are eleven
ongoing projects related to SEA which are supervised by the Directorate of Water
Management of the Ministry of Agriculture and Forestry. In 2018 projects related to
water management in various locations of Turkey — such as Gediz, the Northern
Aegean, Kii¢iikk Menderes, Burdur, Akarcay, Yesilirmak, and the Western
Mediterranean, which aims to develop the River Basin Management Plans — began.
There are also projects concerning management plans related to river floods in
Coruh and the eastern Blacksea basins; the Asi and Seyhan basins; and the Lake
Van and Konya Enclosed Basins, which were all initiated in 2019 (SCD
Uygulamalari, 2019).

The purpose of this article is to shed light on the Turkish EIA procedure by
taking into account the potential problems and the strengths related to various
stages of the EIA. The author does not aim to identify specific cases related to EIA
practices and develop empirical results; rather, the legal foundations of EIA pro-
cedure will be examined.

5.2 Legal Foundations of EIA in Turkey

Concerning the legal basis of EIA in Turkish law, the Turkish Constitution should
be the point of departure. Environmental protection and the prevention of envi-
ronmental harm are constitutional duties of both the Turkish State and its citizens,
and the conduct of EIA can be considered one of the most efficient tools for this
purpose. Article 56/1-2 of the Turkish Constitution states that:

Everyone has right to live in a healthy, balanced environment.

It is the duty of the State and the citizens to improve the natural environment, to protect
environmental health and to prevent environmental pollution (Article 56/1-2, Constitution).
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EIA as a legal obligation derives from Article 10 of the Environment Code,
which imposes a general obligation without specifying any technical details on how
to conduct EIA. Environment Code Article 10 provides that:

The institutions, agencies and establishments that can lead to environmental issues due to
their planned activities will prepare an ‘Environmental Impact Assessment Report’.

In order to ensure the application of Article 10 of the Environment Code, the
Ministry of the Environment issued the EIA By-Law in 1993, in accordance with
the mandate given by Article 124/1 of the Turkish Constitution, such that:

The President, the ministries, and public corporate bodies may issue by-laws in order to
ensure the implementation of laws and presidential decrees relating to their jurisdiction, as
long as they are not contrary to these laws and decrees (Article 124/1, Constitution).

Starting with the adoption of the 1993 By-Law, seven EIA By-Laws have been
adopted in Turkey.' The final EIA By-Law, which was adopted in 2014, applies for
the time being. It is comprised of 31 articles, 3 provisional articles — incorporated
into Article 29 — and annexes which provide rules on institutional and procedural
elements of the EIA procedure.” The 2014 EIA By-Law was subject to amendments
in 2016, 2017, 2018 and 2019.%

Turkey is also under an obligation to conduct EIA as part of its commitments
which derive from international environmental law. Article 90/5 of the Turkish
Constitution provides that international agreements duly put into effect have force
of law in Turkey. Turkey is party to various international hard law and soft law
instruments which obligate the Party States to conduct EIA. Turkey has signed the
1976 Helsinki Final Act and adopted the 1972 Stockholm Declaration, the 1992 Rio
Declaration and Agenda 21, which all impose EIA as soft-law requirements. Turkey
is among the Party States to the United Nations Framework Convention on Climate
Change (UNFCCC), the Kyoto Protocol and the Convention on Biological
Diversity. Concerning the protection of the marine environment of the
Mediterranean and the Black Sea, Turkey is party to both the 1995 Barcelona
Convention (also the former 1976 version) and the 1992 Bucharest Convention. All
these conventions require the Party States to conduct EIA as part of their treaty
obligations. Turkey is not yet party to UNECE Conventions such as the Espoo
Convention, the SEA Protocol, or the Aarhus Convention. Under these

The EIA by-laws include the 1993 EIA By-Law (OG, 7 February 1993, No. 21489); the 1997
EIA By-Law (OG, 23 June 1997, No. 23028); the 2002 EIA By-Law (OG, 6 June 2002,
No. 24777); the 2003 EIA By-Law (OG, 16 December 2003, No. 25318); the 2008 EIA By-Law
(OG, 17 July 2008, No. 26939); the 2013 EIA By-Law (OG, 3 October 2013, No. 28784); and the
2014 EIA By-Law (OG, 25 November 2014, No. 29186).

2Annex 1 provides the list of the projects which are subject to EIA; Annex II lists the projects
which are subject to Selection and Elimination Criteria; Annex III provides the EIA General
Format; Annex IV includes the Selection and Elimination Criteria which should be the basis for
the Project Presentation File; Annex V covers sensitive and vulnerable areas.

*0G, 9 February 2016, No. 29619; 26 May 2017, No. 30077; 14 June 2018, No. 30451; 19 April
2019, No. 30750.
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circumstances, Turkey cannot be forced to accept compulsory obligations related to
transboundary EIA, but there is no legal impediment to Turkey conducting trans-
boundary EIA voluntarily on a bilateral or multilateral basis. There are a few cases
where Turkey is involved in a transboundary EIA process as well. Besides the
Baku-Tiblis-Ceyhan pipeline project, a draft protocol was concluded between
Turkey and Bulgaria with respect to transboundary aspects of the Nabucco Project
(which was then cancelled), which involved transboundary consultation and
exchanges of information (Gtiines, 2007).

The EU accession process directed institutional developments towards the pro-
vision of more comprehensive EIAs. Turkey’s candidacy for full membership
increased the motivation to incorporate EU environmental standards. Being one of
the most significant horizontal legislations, the EU Directive on EIA constitutes a
primary legislative tool towards which the Turkish EIA system has been aligned.

Turkish EIA legislation has evolved and has acquired a highly competent leg-
islative standard compared to EU EIA legislation, but since 1993 it has been
confined solely to EIA at project level. The EIA legislation falls short of covering
EIA on policies, plans and programmes. This narrow conception of EIA has been
supplemented by the adoption of legislative and institutional measures on Strategic
Environmental Assessment (SEA). The Draft By-Law on SEA, which was prepared
in 2005 by the Ministry of Environment and Forestry (MoEF), entered into force in
2017.

Turkey’s strategy of adaptation to the EU environmental Acquis, which requires
the transposition of the EU SEA Directive as well as the EU EIA Directive, was
reflected in Article 4 of the SEA By-Law, which is entitled “Adaptation to
European Union Legislation”, and includes confirmation that “This By-Law has
been prepared in accordance with the legislation of the EU taking into consideration
the European Parliament and the Council Directive on the Evaluation of
Environmental Impacts of Certain Plans and Programmes dated 27/6/2001 and
numbered 2001/42/EC”.

Transboundary EIA, which exists in the EU Acquis, has not been incorporated in
Turkish legislation, and this omission was reported by the EU in the Progress
Reports on Turkey. The latest EU Progress Reports on Turkey reiterated that EU
horizontal legislation has largely been transposed in terms of both EIA and SEA,
with the exception of transboundary EIA. Concerning the practical application of
EIA, the exemption of various mega and infrastructure projects from the EIA
process was expressed as a concern. The court decisions related to these exempted
projects were considered a positive stance which is expected to be influential in the
practice of EIA (Turkey’s Progress Report, 2018).

Court Decisions related to EIA also deserve attention with respect to the legal
foundations of EIA in Turkey. There are various administrative law cases related to
the annulment of the EIA decisions of the MoEU which were approved by the
Council of State as the highest administrative court of appeal. On the other hand,
the Council of State has repealed the provisions of the EIA By-Law which are
contrary to the Environment Code (Alica, 2011).
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Besides the administrative courts, some appeals were made to the Constitutional
Court against the EIA-related provisions of the Environment Code, on the basis of
unconstitutionality. In 2009, the Constitutional Court annulled the third paragraph
of Article 10 of the Environment Code,® which exempted oil, geothermal and
mining exploration activities from the EIA procedure (Constitutional Court
Decision, 15 January 2009, E: 2006/99, K: 2009/). The repeal of this provision that
was considered contrary to the Constitution was significant in terms of its legal
consequences. The exempted activities were included within the scope of the EIA
procedure as a result of this decision. The Constitutional Court Decision taken in
2015 was also related to exempted projects. This time Provisional Article 2 was
partially repealed by the Constitutional Court (Constitutional Court Decision, 3 July
2015, E: 2013/89, K: 2014/116).

The Constitutional Court also considers individual complaints that have reflec-
tions on EIA practices. In a recent decision concerning an individual complaint with
regard to dismissal of the Action for Annulment against the EIA decision taken by
the MoEU, the Constitutional Court decided in favour of the applicant. Refusal by
the administrative court and the Council of State of appeals against the EIA deci-
sion on the basis of the statute of limitations was found contrary to the Right to
Access to Courts, which is stipulated in Article 36 of the Constitution
(Constitutional Court Decision, 25 December 2018, No. 2014/14359).

5.3 The Stages of the EIA Process

5.3.1 Application and Screening Stage

5.3.1.1 Project Owners’ Obligations

The EIA process is conducted by the actors envisaged in the EIA By-Law under the
supervision of the MoEU by the General Directorate of EIA, Permit and Inspection
(GD for EIA) (DHFL on the Organization and Duties of the MoEU, Atrticle 9). The
Turkish EIA By-Law is based on a comprehensive understanding of the EIA
process, which extends even post operation works of the planned investments. The
2014 EIA By-Law, Article 4(i) provides that “EIA Process refers to the process
which starts with the application filed for conducting an environmental impact
assessment for the project proposed to be carried out and comprises construction,
operation and post operation works”.

Article 6 provides that “Any natural or legal person planning to carry out a
project governed by this By-Law shall procure that an EIA Application File and
EIA File for their projects subject to EIA or a Project Presentation File subject to

“This provision was incorporated in Article 10 of the Environment Code in 2006 by law
amendment (26 April 2006, No. 5491).
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Selection and Elimination Criteria are drawn up by organizations qualified by the
Ministry and that they are submitted to appropriate authorities and comply with
their obligations assumed in connection with the project”.

5.3.1.2 Agencies and Institutions Qualified by the Ministry

Starting with the 2013 EIA By-Law, agencies and institutions qualified by the
Ministry have been given an active role throughout the EIA process.” The prepa-
ration and presentation of EIA application files and Project Presentation Files are no
longer conducted by the project owners but by “Qualified EIA Agencies”
(Turan-Giiner, 2017: 45) The necessary information concerning the progress of the
investment process related to commencement and construction periods should also
be provided by them (2014 EIA By-Law, Article 4(b)).

A Certificate of Competency is provided by the MoEU in accordance with the
principles and procedures set up by a Circular adopted in 2009.° The purpose of the
Circular is to regulate the rules and procedures with regard to the provision of
Certificates of Competency to the agencies and institutions which are going to
prepare the EIA Application File, EIA Report and Project Presentation File
(Circular, Article 1). The obligations of the Qualified EIA Agencies are identified in
detail in Article 9 of the Circular. The MoEU monitors and controls the
Qualified EIA Agencies and may suspend or cancel their Certificate of Competency
(Circular, Article 10). There are 329 Qualified EIA Agencies that have acquired a
Certificate of Competency, but some of the Certificates have expired and some were
terminated by the MoEU.

5.3.1.3 Projects Subject to EIA

In the Turkish EIA system the projects which require EIA are listed in Annex I and
Annex II of the EIA By-Law. Categorization is based solely on the type, size and
scale of the projects. Compared to more advanced classifications such as the ones
applied by the World Bank, this listing falls short of identifying projects on the
basis of the location, sensitivity, nature or magnitude of their potential impacts
(Arikan, 2011). Project location and site sensitivity are addressed in the EIA
Introduction File prepared in accordance with the General Format identified in
Annex III and the Project Presentation File prepared for Annex II projects according
to the format provided in Annex IV of the EIA By-Law.

5Agencies/Institutions Qualified by the Ministry will be referred as ‘Qualified EIA Agencies’
throughout the article.

SYeterlik Belgesi Tebligi [Communiqué on Qualification Certificate], OG (18 December 2009),
No. 27436.
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Annex 1 projects are directly subject to EIA. Upon the application of the
Qualified EIA Agencies, the MoEU conducts the screening process for the projects
listed in Annex I. Projects in which the total capacity increase is equal to or above
the threshold value given in Annex I are also subject to this procedure (2014 EIA
By-Law, Article 7/1(c)). The Qualified EIA Agencies prepare an EIA Introduction
File in accordance with the General Format provided in Annex III; it should include
all the necessary information on the type, life period, purposes, necessity, physical
features and location of the project. The characteristics of the land to be used in the
construction and operation phases, the major environmental impacts of the project
proposal, the main alternatives to the project, and the reasons for choosing the
selected area should also be identified. Public participation has been given special
attention and requires Qualified EIA Agencies to propose methods for the
involvement of the public in the EIA process and the inclusion of public opinions.
A non-technical summary of the information obtained on all these items from
various institutions should also be submitted within the EIA Introduction File.

The EIA Introduction File is reviewed by the MoEU. If the MoEU decides that
the EIA Introduction File is incomplete, it is returned to the ‘Qualified EIA
Agencies’ for correction. Upon correction it is resubmitted to the MoEU for
examination. If the application conforms to the elements required by Annex III of
the EIA By-Law, the scoping process is initiated by the establishment and invitation
of the Commission to its first meeting, during which the scope and determination of
special formats will be conducted.

Certain projects require the MoEU to determine the EIA procedure separately.
These include military projects and the projects to be implemented under extraor-
dinary situations (2014 EIA By-Law, Articles 23, 24). For integrated projects which
consist of several related projects the Ministry may require the preparation of only a
single EIA (2014 EIA By-Law, Article 24).

5.3.1.4 Annex II Projects

The projects listed in Annex II and whose total capacity increase is equal to or
above the threshold value given in Annex II are subject to a selection and elimi-
nation process before a formal EIA process is applied (2014 EIA By-Law, Article
15/1(b)). For these projects a Project Presentation File is prepared which takes into
consideration the elements envisaged in Annex IV, including the characteristics of
the project, the possible impacts, the alternatives, and the reasons for the selection
of the proposed alternatives. The MoEU conducts the screening process for the
projects subject to selection and elimination criteria on a case-by-case basis and
gives a decision on whether the project requires EIA or not. If an “EIA is Required”
decision is given, the project will be subject to the EIA procedure on the same basis
as the projects listed in Annex I (2014 EIA By-Law, Article 7. 1(b)). In cases where
a “No EIA is Required” decision is made, this will constitute environmental
clearance and the project owner can proceed with the project proposal by com-
pleting the requirements other than EIA.
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The only basis for the environmental evaluation of projects that are subject to
selection and elimination is the Project Presentation File, which should be prepared
in accordance with Annex IV of the EIA By-Law. When an “EIA is Required”
decision is made in response to a project proposal, the EIA process will begin with
the scoping and format determination. So the lack of scoping will be supplemented
in the subsequent phase through the EIA process. But in “No EIA is Required”
decisions, lack of scoping is a major deficiency, as this decision constitutes envi-
ronmental clearance for the project, allowing the project owner to proceed with the
project.

There is not a guarantee of the ‘No EIA is Required’ decisions to be taken on the
basis of objective environmental criteria where the cumulative impacts are con-
sidered and with the involvement of the the Public. So that, the quality of ‘No EIA
is Required’ decisions are questionable. Post project monitoring and control exer-
cised over these projects is an important opportunity but do not guarantee the
employment of environmental standards sufficiently. It becomes much more diffi-
cult to conduct monitoring and control appropriately over these projects which
extends variety of different sectors and amounts to very high in number. Out of
61,699 applications made to the Ministry, 60,694 Project Proposals were finalised
with a decision ‘No EIA is Required’ in between 1993 and 2018 (Statistics on EIA,
2019). This concern translates into a major weakness for the EIA systematic for ‘No
EIA is Required’ decisions due to lack of any further scoping process which can be
applied for these projects. Considering the large number of projects which were
given environmental clearance, it turns out to be an urgent necessity to take severe
measures to bring much more convincing and satisfactory environmental criteria for
the Projects listed in Annex II

5.3.2 Scoping Phase

The content of the EIA Report will be determined during the scoping phase.
Scoping is very critical since it is the stage where the terms of the EIA and the
environmental standards to be fulfilled by the EIA report are identified. The quality
of this process will be directly reflected in the overall quality of the final EIA
Report. In the 1993 version of the Turkish EIA By-Law, the scoping stage was not
identified and this situation was severely criticized in environmentalist circles. As a
result, ‘scoping’ as a distinct phase was incorporated into Turkish EIA legislation.

The scoping process is conducted by the Commission, which is constituted by
the MoEU. Article 8/4 provides that “The Ministry [shall] establish a Commission
which consists of officials of the Ministry, the project owner, Agencies/Institutions
Qualified by the Ministry and representatives of relevant public institutions and
organizations. The Commission assigned for the scoping phase functions for the
examination and evaluation of the EIA Report as well (2014 EIA By-Law, Article
4/1(s)).
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The scoping process is conducted upon public participation meeting. This is the
only extensive meeting required throughout the EIA process which aims to inform
the public and receive corresponding questions and suggestions related to the
planned project (2014 EIA By-Law, Article 9). The Commission should identify the
environmental impacts to be addressed by the EIA Report according to the main
headings in the EIA General Format which is provided in Annex III of the EIA
By-Law. The scoping process involves the preparation of a Special Format which
includes the details to be addressed by the EIA Report by taking into consideration
the concerns and recommendations expressed during the public participation
meeting. The Commission determines the issues to be included and excluded from
the format and assigns a working group to prepare the Special Format. There is a
need to conduct the scoping and special format determination phase in a much more
systematic manner in order to ensure the coherence and uniformity of EIA Reports
as well as to conduct a more thorough examination and assessment process. Due to
their significance, cumulative impact assessments can be integrated into the scoping
phase. In the EIA By-Law, cumulative impact assessment is not compulsory but
there is no legal impediment to incorporate the requirement to conduct a cumulative
impact assessment in the EIA Report (Bosca-Hamamci, 2013: 46).

The Special Format designed for each project proposal is valid for only eighteen
months (2014 EIA By-Law, Article 10/4). In other words, the decision taken at the
end of the scoping process obligates the Qualified EIA Agencies to prepare and
submit the EIA report to the MoEU for examination and assessment within eighteen
months. If the EIA Report is not prepared within this period of time, the entire
application will be void.

5.3.3 The EIA Report and Its Legal Nature

The EIA Report is defined as “the report to be prepared in accordance with the
predetermined special format for a project shown in Annex I list of EIA By-Law or
such projects for which ‘EIA is Required’ decision has been given by the Ministry”
(EIA By-Law Article 4/1 (e)). There is no further clarification about the content of
the EIA Report in the EIA By-Law to identify its legal characteristics.

In the Turkish EIA system, the EIA Report is prepared by the Qualified EIA
Agencies, whereas in some other countries the administrative authorities prepare it. In
order to qualify to prepare the EIA Report, a Certificate of Competence should be
obtained from the Ministry of MoEU (2014 EIA By-Law, Article 26). Qualified EIA
Agencies are responsible for preparing the EIA Report in accordance with the special
format, which includes the necessary information about the planned project and its
impacts; the evaluation and documentation of the possible impacts; and the project
owner’s commitments to avoid or eliminate the possible negative impacts of the project.

The EIA Report provides information and guidance to the administrative body
which is in the position to give environmental clearance for the projects. It con-
stitutes a preparatory transaction which is taken into consideration by the
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administrative units when making the final decision on the EIA. So the EIA Report
is not an executory administrative transaction independent of the final decision on
EIA but a step behind this. The EIA Report falls short of creating a legal conse-
quence on legal subjects, and does not have an executory legal value on its own
(Saygil1, 2007). For EIA Reports to acquire a legal value, it is necessary for the
MOoEU to make a final administrative decision by either approving or rejecting the
project proposal. This explains why the EIA Report cannot be subject to judicial
review separately from the final decision on the EIA (such as “EIA is Positive” or
“EIA is Negative”). Although it cannot be annulled in isolation, if the final decision
on EIA (which is executory in character) is subject to annulment, it is possible to
assert the unlawfulness of the EIA Report before the administrative courts as well.

5.3.4 Examination and Assessment of the EIA Report

When the EIA Report is prepared, it should be submitted to the MoEU for review
and to get the final decision. When the MoEU receives the EIA Report, it informs
the public (2014 EIA By-Law, Article 11/3). The review and assessment of the
report are conducted mainly by the Commission in continuous interaction with the
Qualified EIA Agencies if modifications to the EIA Report are required.

During the examination and assessment meetings, the Commission examines
and assesses whether: the EIA Report and its appendices are sufficient and
appropriate; the likely environmental impacts of the project have been sufficiently
and comprehensively examined; the necessary measures to mitigate likely negative
effects have been included; examinations and assessments need to be made in order
to determine if solutions have been devised to address the comments and sugges-
tions received at the Public Participation Meeting and during the process (2014 EIA
By-Law Article 12/9). One of the major challenges of this stage is lack of sufficient
systematic guidelines to be followed by the Commission.

5.3.5 Final Decision on EIA

Based on the final version of the EIA Report, the MoEU may either give “EIA is
Positive” or “EIA is Negative” decisions. The decisions should be communicated to
the public, the project owner and relevant institutions. “EIA is Positive” and “EIA is
Negative” decisions take into consideration the assessment and evaluation of the
Commission and public comments on the EIA Report. They both constitute ad-
ministrative law transactions which are subject to administrative and judicial appeal
either by the project owner or interested persons.

The EIA decisions are not just simple procedural decisions; they are legally
binding for other governmental authorities as well. EIA clearance as a prerequisite
for proceeding with a project is considered one of the peculiarities of the
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Turkish EIA system which makes it different from the system in many other
countries (Turgut, 2003).

According to the 2014 EIA By-Law Article 6/3,

No incentive, approval, permission, construction and usage licence can be given, no
investment can be initiated, nor any tender may be awarded for projects subject to this
By-Law, unless an “EIA is Positive” decision or “No EIA is Required” decision is made.

The “EIA is Positive” decision constitutes environmental clearance for the
project, and the project owner can proceed to conduct further permission and
licensing transactions. There is a statute of limitation on the “EIA is Positive”
decision. If the project is not initiated within seven years, the “EIA is Positive”
decision is invalid (EIA By-Law, Article 14/4). The “EIA is Negative” decision is
an impediment to proceed with the project.

The Ministry and Governorates should announce the content of the “EIA is
Positive” or “EIA is Negative” decision to the public (2014 EIA By-Law, Article
14/3). Reasons are not necessarily included. However, being required to include the
‘reasons’ in the announcement of the Final Decision on the EIA would have the
potential to pressurize and force administrative bodies to take measures with regard
to access to information, public consultation and transparency. The administrative
bodies would be obliged to explain under which conditions they made the deci-
sions, and would have to identify why they did not choose to make a different
decision, which would help to improve the quality of the EIA.

5.3.6 Monitoring and Control

In the Turkish EIA system, the project cycle is taken into consideration as a whole.
The EIA By-Law envisaged the EIA process as a system which includes the
monitoring and control phases. The “EIA is Positive” and “No EIA is Required”
decisions given by the MoEU constitute environmental clearance and provide the
project owner with the opportunity to proceed with further permission requirements
and finally to launch the project. The MoEU continues the monitoring and control
activities over these projects at post-project level with the aim of revealing any
unpredictable and unacceptable impacts and providing feedback to inspire future
EIA practices (Saygili, 2007).

While the previous stages of the EIA process are conducted on a planned activity
which has not yet been put into practice, monitoring and control are exercised over
an investment which actually operates. As the project proposal has already been put
into force by the monitoring phase, examination, control and assessment are per-
formed over an existing activity.

This is categorized as a process for

checking whether the project has been carried out in accordance with the development
consent, rather than ‘impact monitoring’ or ‘impact audit’ (Turgut, 2003).



94 S. Giines

During the monitoring and control phase, the fulfilment of the project owner’s
commitments and the issues envisaged in the EIA Report or Project Presentation
File are examined. If it is concluded that the commitments have not been adequately
addressed, the project owner is given a deadline to fulfill them. The investment will
be suspended if the commitments are not put into action within the time extension.
To continue with the project, the project owner should meet all the envisaged
commitments (2014 EIA By-Law, Article 19/1(b)).

The monitoring and control phase includes both procedural and substantive
elements. The checks ascertain whether or not the investment has been initiated and
has started to operate within the statutory time period. The site of the investment,
the installations and constructions are subjected to physical examination to discover
whether they are in line with the requirements designated by the official permit. In
order to ensure the efficiency of the monitoring and control, it is the duty of the
Qualified EIA Agencies to communicate with the MoEU and the concerned
Governorate about the dates of the course of conduct of all the phases of the
investment, such as the commencement, construction, operation and post-operation.

The existing scientific capacity of Turkish experts can be channelled to provide
systematic monitoring and control over the wide range of projects which are cur-
rently operating. In order to attain a fruitful outcome there is a need for strong
organizational restructuring in Turkish EIA bureaucracy to develop permanent units
which are trained and employed to ensure the efficient functioning of monitoring
and control on a sectoral basis.

5.4 Conclusion

There are major challenges with respect to proper implementation of the EIA in
Turkey. Systematic compilation of data about the state of the environment and a
comprehensive inventory are needed to identify the problems and opportunities
related to EIA applications. Though the MoEU provides extensive information on
EIA, it is not possible to obtain the necessary knowledge about EIA practices case
by case. Academic research should also be promoted to obtain a comparative
database which systematically encompasses the existing knowledge and practices.

The EIA process should be improved through the integration of substantial and
procedural elements into EIA legislation. During the Workshop on EIA, organised
by the MoEU between 15 and 17 April 2019, visionary ideas were put forward by
the MoEU at the highest level. It was suggested that the EIA process should be
more proactive rather than reactive. In the face of striking environmental risks, there
were proposals for the compulsory inclusion of sustainable development targets
such as energy efficiency, zero waste, and zero emission in EIA Reports.

"Hereafter I will refer this event in short as the ‘2019 Workshop on EIA’.
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The court decisions on EIA are useful for clarifying environmental norms as well
as identifying the conditions for the proper implementation of EIA. The need for
coordination between the MoEU and the Governorates with respect to court
judgements related to “No EIA is Required” decisions was emphasized by the
participants during the 2019 Workshop on EIA. These decisions are mostly taken at
Governorate level and, in the case of court appeals, strong coordination between the
MOoEU central units and the Governorates is required. Dissemination of the court
decisions to all the Governorates is necessary to identify and solve the problems
which have similarities. This may provide coherent implementation of the EIA
legislation throughout the country.

Concerning the substantial shortages related to various modes of impact
assessment, the entry into force of the SEA legislation can be considered a positive
achievement. There is also a need for steps to be taken for the integration of
cumulative environmental assessment and social impact assessment. The integra-
tion of cumulative environmental assessment into legislation and practice will
improve the overall quality of the EIA process from the scoping to the EIA
preparation phase. Under current EIA legislation, there is no legal impediment to
conduct cumulative impact assessment within the context of the project proposal’s
special format, but it would be better to make it mandatory. During the 2019
Workshop on EIA, the integration of cumulative impact assessment into EIA
practices as a compulsory obligation was one of ideas shared in common. There
were also calls to integrate social impact assessment, which is not part of the current
EIA By-Law, into the EIA process as well. It was agreed that the narrow under-
standing and poor implementation of the public participation requirement of the
EIA By-Law must be extended towards the comprehensive coverage of social
impact assessment.

There are challenges related to the actors responsible for the proper imple-
mentation of the EIA process. In the face of the high number of projects which
require EIA, the organizational structure and functioning of the MoEU and the
Governorates should be strengthened and consolidated. There is also a need to
address the challenges related to the Qualified EIA Agencies. The quality of the
EIA process is directly linked to the quality of the Qualified EIA Agencies. These
agencies are diverse in terms of magnitude and capabilities, which can result in EIA
practices of varying standards. A classification system could address these chal-
lenges. Qualified EIA Agencies are not organized on a sectoral basis, such as
energy, transportation, agriculture, mining etc. Once they get the Certificate of
Competency, they are eligible to conduct EIA in every sector. Sectoral special-
ization and expertise are needed to increase the overall quality of the EIA. These
agencies have difficulty in finding experts all the time. The creation of a ‘common
expert pool’ could be a good solution to this problem. In order to improve the
quality system as a whole, the MoEU could be advised to set up an awards system
alongside the current system, which is based on sanctions. The Commission has a
significant role to play throughout the EIA process, starting with scoping and
continuing with the examination and evaluation phases. While EIA Reports are
prepared by the Qualified EIA Agencies, examination and evaluation of these
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reports are conducted by the Commission members, who are not necessarily experts
on EIA. It would be worth developing a qualification strategy to improve the
capability of Commission members, encompassing all the relevant ministries which
are also engaged in the EIA Process.

In Turkey, the conduct of EIA is a legal obligation which derives from both
national and international law. In the early days of the adoption of EIA as a policy
objective, Turkey was not ready to translate EIA into practice. Turkish
Environment Code Article 10 became operational after a decade under the 1993
EIA By-Law. EIA is not the sole instrument for protecting nature and the envi-
ronment, but this initial decade did provide a good opportunity to acquire experi-
ence of EIA. There has been significant development in Turkey with respect to the
scientific and technical capacity of EIA. The administrative capacity of the MoEU
is also remarkable compared to the 1990s.

The way to identify and address the challenges is greatly conditioned by the
political discourse, which is shaped by the political culture of society. Turkey’s
commitment to sustainability as a value can be expected to be reflected more
strongly in the environmental field and will hopefully stimulate both the practi-
tioners and decision-making bodies to address the core challenges faced in the EIA
systema as well.
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Chapter 6 M)
Instruments of Environmental Check for
Compliance

Zerrin Savasan

Abstract This chapter focused on Turkish environmental law in practice, based on
its implementation, compliance and enforcement. The methods of ensuring envi-
ronmental implementation, compliance and enforcement aree analysed on the basis
of environmental permits and licences, environmental impact assessment
(EIA) applications and decisions, reporting, monitoring and inspecting systems, and
administrative fines and suspension as tools of environmental enforcement.

Keywords Turkish environmental law - Implementation - Compliance -
Enforcement

6.1 Introduction

To ensure the timely implementation and enforcement of environmental legislation
and compliance with it, and thereby prevent or reduce environmental infringements,
it is vital to establish an effective environmental management system which
incorporates a well-functioning legal, administrative and judicial capacity.
Environmental compliance mechanism arises here as a key process. For the
effective operation of the mechanism in practice, the institutions, organizations and
facilities whose activities may cause environmental pollution or harm are required
to establish environmental management units, employ environmental representa-
tives or use the services of environmental consultancies authorized by the Ministry
(Supplementary Item 2, Environment Act). Their authorization, obligations, and
other related procedures and principles are comprehensively regulated under the
By-Law on Environmental Representatives, Environmental Management Unit and
Environmental Consulting Firms. Additionally, qualification -certificates are
required for private and public laboratories authorized by the Ministry (by the
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Environmental Reference Laboratory)' to conduct environmental measurements
and analyses in conformity with the By-Law on Qualification of Environmental
Measurement and Analysis Laboratories.”

This mechanism involves ensuring implementation of and compliance with the
requirements of the Environment Act and related By-Laws through permitting,
monitoring and inspecting the activities of the facilities, and, if it deems necessary,
through enforcing the related facilities by imposing administrative measures,
sanctions or fines when any non-compliance with these legal and technical
requirements specified in environmental legislation is identified.

This chapter provides an assessment of the environmental compliance mecha-
nism operating in Turkey. It was prepared as a continuation of the studies in
Chaps. 2 and 3, respectively entitled “The Development Process of Environmental
Law in Turkey: The EU Impact” and “Drawing A General Framework for Turkish
Environmental Law”. Whereas in these chapters background information on
Turkish Environmental Law was given, here the focus is on the functioning of
Turkey’s environmental law in practice based on the implementation, compliance
and enforcement of it, the aim being to provide the reader with a better under-
standing of how the legislation works in practice.

While making this study, the aim is not to question whether, how and under what
conditions Turkish environmental law influences environmental quality by altering
the behaviour of actors, therefore no effort is made to demonstrate its effectiveness.
Instead, its purpose is simply to provide an in-depth understanding of the existing
structure of compliance, implementation and enforcement and describe their current
features in order to open avenues for discussing the options for a further improved
system, and to support academic debate on the subject by contributing useful input.
This is because almost all legal acts, codes and rules developed under TEL are
relatively new. They are indeed still at the stage of establishment or development,
or passing through several amendments at different times after being adopted.
Consequently, the compliance, implementation and enforcement cannot be regar-
ded as fully tested. Moreover, it is quite difficult to measure the effectiveness of
TEL - or even its likely effectiveness in practice — since it forms a very complex
structure with various relevant acts, institutions, processes and dynamics that need
to be investigated in detail. Finally, compliance, implementation and enforcement
can all be affected by a great range of factors, such as the characteristics of the
activity, of the act/code/rule, of the parties, of the institution applying the act/code/
rule, and even the stance of NGOs regarding that act/code/rule.

'See the details at: http:/laboratuvar.cevre.gov.tr/anasayfa-eng.asp.

>The Project for Automation of the Authorization Process of Environmental Measurement and
Analysis Laboratories enables all kinds of documents and information to be sent and viewed
electronically instead of as hard copy, and includes all licensing processes starting with the
application procedures for laboratory authorization (Olgun 2015).
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6.2 Environmental Permits and Licences

According to the Environment Act (Art. 11), facilities which have adverse envi-
ronmental effects must get permits to operate, and institutions doing business with
facilities in the fields of waste recovery, recycling and disposal also have to obtain
licences.

The facilities that are obliged to obtain an environmental permit or an envi-
ronmental permit and licence to be able to operate are included in Annex List 1 and
Annex List 2 of the By-Law on Environmental Permit and Licence adopted in
2014. To implement an integrated regime based on the related EU directives
(Directive (2008)/1/EC and Directive 2010/75/EU), the practice of requiring just
one environmental permission application — instead of separate waste management
permits and discharge permits (emission, noise, deep-sea discharge and hazardous
substance discharge permits) — has been adopted and applied to these sorts of
facilities since 1 April 2010.

While the Ministry is entitled to grant Provisional Activity Certificates and
Environmental Permits or Environmental Permits and Licence Certificates for the
activities and facilities included in Annex List 1, the Provincial Directorates of
Environment and Urbanization grant the same certificates to those included in
Annex List 2 (Art. 6, By-Law on Environmental Permit and Licence).

The process for granting Environmental Permits and Licence Certificates func-
tions in practice as follows:

1. Prior Authorization: The facilities listed in Annex 1 and Annex 2 submit the
documents specified in Annex 3A and Annex 3B. They are evaluated for thirty
days. Within the evaluation process, if some deficiencies are determined, these
are notified to the relevant unit of the applicant. The applicant has sixty days to
remove the deficiencies and make improvements. When the application is
brought before the competent authority at the end of sixty days, it is re-evaluated
within twenty days. If the application is not found proper to the conditions, it is
rejected. If found proper, it is endorsed, and a Provisional Activity Certificate
(PAC) valid for one year is provided to the applicant (Art. 8, By-Law on
Environmental Permit and Licence).

2. Substantial Authorization: A facility that has received a PAC applies within six
months to the competent authority for a five-year permit, and its application is
evaluated for sixty days by that authority. If some deficiencies are found during
the evaluation process, these are notified to the relevant unit of the facility. The
facility has ninety days to remove the deficiencies and make improvements.
When the application is brought before the competent authority at the end of the
improvement process, it is re-evaluated within thirty days. At the end of this
period, if the application is not found proper to the conditions of getting permit,
it is rejected and the PAC of that facility is cancelled. If found proper, its
one-year PAC is converted into a five-year environmental permit (Art. 9,
By-Law on Environmental Permit and Licence).
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Within the scope of the By Law, there are twenty-one licensing issues under five
different fields (Ministry of Environment and Urbanization, 2015: 17):

e Recovery (hazardous waste, non-hazardous waste, waste oil, waste vegetable
oil, waste batteries and accumulators, expired tyres, waste packaging);

e Disposal (waste incineration and co-incineration, plants for advanced thermal
processing [pyrolysis, gasification], regular storage);
Interim storage (plants for interim storage);
Treatment (medical waste sterilization, packaging waste collection and separa-
tion, recycling plants for ships, plants for fuel derived from waste, tanker san-
itization, treatment of metal and expired vehicles, temporary storage for expired
vehicles, electronic equipment waste, facilities for waste admissions);

e Purification (Polychlorinated biphenyl [PCB] Purification).

According to the Environmental Inspection Report, since the integrated
approach began in 2010, 14,380 activities or facilities in total have been granted by
PAC, and 10,320 activities or facilities have been granted by Environmental Permit
or Environmental Permit and Licence Certificate (Ministry of Environment and
Urbanization, 2015: 18).

With regard to import and export permits and other related activities, the fol-
lowing can be listed as examples:

e Scrap Metal Importer Certificates — regulated pursuant to Art. 4 (1,3),
Communiqué on Import Inspection of Metal Scraps That are Under Control
Relating to Protection of Environment.

e Registration Certificates of Importers of Solid Fuels — regulated under Art. 4,
Communiqué on Import Inspection of Solid Fuels That are Under Control
Relating to Protection of Environment.

e Transactions concerning hazardous waste export/import — regulated under Art.
22, 23 of the By-Law on the Management of Waste.

e Ensuring import of batteries and accumulators in conformity with the Art. 24 of
the By-Law on the Control of Used Batteries and Accumulators.

6.3 Environmental Impact Assessment (EIA) Applications
and Decisions

Based on Art. 10(1), Environment Act, the institutions, agencies and facilities that
have the potential to cause environmental problems due to their planned activities
and projects have to prepare an Environmental Impact Assessment Report or
Project Introduction File.

The details concerning the preparation of these reports are provided in the
By-Laws (Art. 10(3)). As the first By-Law on the issue entered into force in 1993,
the implementation of the related procedures on the EIA became possible ten years
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after the Environment Act entered into force. The relevant by-law has been
amended a total of eighteen times.” By-Law No. 29186, which became effective in
2014 and was amended by By-Law No. 29619 in 2016, constitutes the most recent
version which is in force right now.

The preparation of the EIA Application File, EIA Report and Project
Introduction File is conducted by the organizations awarded qualification certifi-
cates by the Directorate General of EIA, Permit and Inspection, in accordance with
the Communiqué on Proficiency Certificate (Art. 6, Art. 26, By-Law on EIA).

In the scope of the assessment, the possible positive and negative impacts of the
planned activities and projects on the environment are considered, and corre-
sponding measures to prevent, minimize or eliminate any negative environmental
impacts should be clarified. This clarification is achieved by assessing various
factors, such as the location of the project and its use of technological facilities, and
monitoring the implementation of the project in practice.

The decisions on EIA are given by either the Ministry or Provincial Directorates
of Environment and Urbanization. While decisions of “EIA Positive” or “EIA
Negative” on the projects listed in Annex-1 are given by the Ministry, decisions of
“EIA Required” or “EIA Not Required” on the projects listed in Annex-2 (projects
subject to selection and elimination criteria) are given by Provincial Directorates of
Environment and Urbanization (Art. 5, Art. 14, Art. 17, By-Law on EIA). Unless
the decision of “EIA Positive” or “EIA Not Required” is made, approval, per-
mission, incitement and investment for those projects should not be initiated or put
out to tender, and incentives and construction and usage licences cannot be given
(Art. 10(2), Environment Act; Art.7, By-Law on EIA).

If the construction or activity is started without initiating the EIA process or
completing this process, an administrative fine is imposed at the rate of 2% of the
value of the project (Art. 20(e), Environment Act). If an activity is begun without
the relevant EIA decision, the facility which began it may be subject to the sus-
pension of the relevant activity (Art. 19, By-Law on EIA).

According to the Environment Inspection Report, between 1993 and 2014 a total
of 51,670 EIA decisions were made by the Ministry. Of those, there were 47,314
“EIA Not Required” decisions and 3,736 “EIA Positive” decisions (Ministry of
Environment and Urbanization, 2015: 13). According to the report, the sectoral
distribution of the projects decided as “EIA Positive” is as follows: projects in the
oil and mining sector have a share of 26% (976), the energy sector has 24%
(893) and the waste-chemicals sector has 13% (498). On the other hand, the sectoral
distribution of the projects decided as “EIA Not Required” is as follows: the oil and
mining sector has a share of 50% (23,405), the agriculture and food sector has 14%
(6,819) and the industrial sector has 12% (5,749) (Ministry of Environment and
Urbanization 2015: 14).

*See all texts, including amendments, at: http://www.csb.gov.tr/gm/ced/index.php?Sayfa=
sayfa&Tur=webmenu&Id=254 and http://www.csb.gov.tr/gm/ced/index.php?Sayfa=sayfa&Tur=
webmenu&ld=11223.
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6.4 Reporting, Monitoring and Inspecting

To ensure implementation of and compliance with environmental legislation, it is
also necessary to build confidence among stakeholders and in the public through
establishing robust and effective reporting, monitoring and verification systems.

Hence, there is also a need for transparent and publicly available information
which should be provided by stakeholders with minimum administrative burden.

Under Turkish Environmental Law, everyone has the right to access to infor-
mation related to the environment in the scope of the Act on the Right of Access to
Information No. 4982 (Art. 30(2), Environment Act).

The stakeholders should give the information and documents that the Ministry
and the other respective competent authorities ask for, pay for the costs of analysis
and measurements made by authorities, and ease the workload of the authorities
during the inspection (Art. 12(3), Environment Act). When required by the Ministry
or other concerned authorities, they should also share all other related information
and documents about any element of their activity which could cause environmental
pollution (Art. 12(4), Environment Act).

The Ministry is entitled to ask public institutions and agencies and natural and
legal entities for every type of data and information related to the environment
which it deems necessary; and those asked for data and information are obliged to
supply them promptly and without charge (Supplementary Item 7, Environment
Act).

Within the scope of monitoring activities, not only the facilities themselves but
also the related authorities monitor the activities of those facilities. In other words,
based on their own internal monitoring mechanisms, facilities submit relevant
information and data to national authorities. The competent national authorities then
assess these reports and submit the findings through predetermined indicators.

The Ministry is charged with establishing the necessary institutional infras-
tructure regarding the measurement, monitoring and inspection activities and others
related to the resolution of environmental problems (Supplementary Item 5,
Environment Act). On examining the current system, it can be seen that the system
is already designed to prevent fragmentation and aims to be better coordinated,
more coherent and to work in close collaboration with all related units in confor-
mity with the requirements of the EU acquis.

Through its Directorate on Laboratory, Measurement and Monitoring under the
General Directorate of EIA, Permission and Inspection, the Ministry of
Environment and Urbanization is responsible for monitoring air, soil, water and
industrial pollution. It also monitors the regulation of EIAs. In fact, following an
“EIA Positive” decision, the project owners are obliged to obtain monitoring reports
on the initiation and construction periods of the investment from the authorized
institutions and agencies, which are obliged to submit them to the Ministry (Art. 18,
By-Law on EIA). After receiving the “EIA Positive” decision the project owners
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are also obliged to notify the Ministry of the developments in the process of
investment in the periodic order determined by the by the institutions and agencies
granted proficiency by the Ministry (Art. 27b, By-Law on EIA, 2016 amendment).

Under Turkey’s inspection system, on the other hand, the Ministry of
Environment and Urbanization is again stipulated as the key unit for making
decisions about administrative enforcements and conducting inspections under the
Environment Act (Art. 12(1) and Art. 24(1,2)). Indeed, it is the key regulatory
authority for taking relevant necessary actions. It carries out its powers and tasks
particularly in accordance with the By-Law on Environmental Inspection, but also
based on other related legislation, such as the By-Law on EIA and the By-Law on
Environmental Permit and Licence. However, it should be stressed that some other
public institutions and authorities mentioned in Art. 12(1), Environment Act,
namely provincial special administration, municipalities which have established
environmental inspection units, the undersecretariat of maritime affairs, coastguard
command, and the inspectors determined in accordance with the Highways Traffic
Act No. 2918, are also delegated with the power of inspection.

These inspection activities can be conducted regularly under the annual or
multi-year programmes (planned/routine inspections) or unregularly (unplanned/
non-routine) (Ministry of Environment and Urbanization, 2015: 21).

They can be performed by the central Directorate (Directorate General of
Environmental Impact Assessment, Permit and Inspection) and/or the Provincial
Directorates of Environment and Urbanization.

The Directorate General carries out its inspection activities on EIAs, on facilities
at risk of major industrial accidents, and on markets.

Regarding Provincial Directorates’ Inspection Activities, it can be seen that
through the Combined Inspection Programme of 2014 for all Provincial
Directorates, prepared pursuant to Art. 22, By-Law on Environmental Inspection,
1,064 facilities were included in the programme and 43,674 environmental in-
spections in total were conducted in 2014 (Ministry of Environment and
Urbanization, 2015: 28).

Regarding inspection activities on EIAs, in 2014 alone, the following inspec-
tions were carried out by the Directorate General of EIA in line with the By-Law on
Environmental Inspection (Ministry of Environment and Urbanization, 2015: 24—
25):

e Combined environmental inspections in 40 facilities in 2014.

e Inspections in 20 coastal facilities in [zmir, Kocaeli, Tekirdag, Samsun, Mersin,
Bursa and Yalova in conformity with the Act on Principles of Emergency
Response and Compensation for Damages in Pollution of Marine Environment
by Oil and Other Harmful Substances, No. 5312.

e EIA Monitoring and Control works in 78 facilities.

e Eight hospitals in Ankara within the scope of the By-Law on Medical Waste
Control.
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e Unplanned inspections in 34 facilities in Kirikkale, Corum, Samsun, Hatay,
Mersin, Balikesir, Canakkale and Bursa by central organization of the Ministry,
within the scope of the Communiqué on the Continuous Emission Measurement
System (CEMS).*

In total, 295 inspections (255 unplanned, 40 planned) were conducted just in
2014.

Regarding implementation of the By-Law on Preventing and Mitigating the
Effects of Major Industrial Accidents, the Project conducted to strengthen the
institutional and administrative capacity of general and local authorities imple-
menting Seveso-II (Directive 96/82/EC)° on the prevention and control of catas-
trophic accidents is worth noting here. This is particularly because, among its many
other contributions, the works on the development and maintenance of the ‘Seveso
Notification System’ operating under the Ministry’s Environmental Information
System arises as a very important tool in preventing major industrial accidents and
responding to them on time (Ministry of Environment and Urbanization, 2015: 26).

Market surveillance and inspection (MSI), on the other hand, is one of the
opening criteria of the chapter on Free Movements of Good in the EU membership
negotiations. Therefore, there are two significant regulations prepared in line with
the acquis about market surveillance and inspection: the Act on Preparation and
Implementation of the Technical Legislations Regarding the Products (No. 4703)
and the By-Law on Market Surveillance and Inspection of Products. According to
those, the producers can only introduce safe products to the market, and the public
institutions responsible for market surveillance and inspection activities should
implement relevant By-Laws specifically prepared for such products.

A Market Surveillance and Inspection Coordination Board has also been estab-
lished to ensure coordination between the institutions conducting market surveil-
lance and monitoring activities through the related By-Law (Art. 12-15, By-Law on
Market Surveillance and Inspection of Products). The action plans of this Board are
assessed by the Market Surveillance Inspection and Product Safety Evaluation
Board founded under the Communiqué of the Prime Ministry No. 2011/12.

6.5 Environmental Enforcement: Administrative Fines
and Suspension

When any non-compliance with the requirements of the related acts — mainly the
Environment Act, or relevant By-Laws — is identified during inspections, admin-
istrative fines (Art. 20(a-y), Environment Act) or other measures like suspension of
the activity (Art. 15, Art. 30, Environment Act) can be imposed on facilities that act

“See also the explanations about the Communiqué to understand it further at:
http://enofis.com.tr/mevzuat/faydali/seos_aciklama.pdf.
5See also Seveso-I (Directive 82/501/EEC) and Seveso-III (Directive 2012/18/EU).
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contrary to the environmental legislation to bring those non-compliant parties to
compliance. As well as administrative measures, some other judicial fines can also
be applied in line with Art. 26 of the Environment Act, but they will not be
analysed or elaborated on here.

6.5.1 Administrative Fines

According to the Environment Act (Art. 3(g)), the polluter — the individuals and
legal entities causing direct or indirect environmental pollution because of their
activities (Art. 2, Environment Act) — should pay all the costs concerning the
prevention, limiting and cleaning up of pollution and of improving the environment
by combating pollution.

All the necessary expenditure of public institutions and agencies arising from the
polluter’s failure to take the necessary measures to cease, eliminate or decrease the
pollution or degradation, or from the direct action of the authorized public insti-
tutions and agencies taking those measures, are collected from the polluter, pur-
suant to the Act on the Collection of Public Receivables, No. 6183.

There are various administrative fine categories under Art. 20(a-y). In each
category, the fines vary depending on the nature of the violation, such as dis-
charging any type of substances into the air, water or soil, or storing, transporting
and removing any type of waste and residues in a manner detrimental to the
environment. If the violation is not clearly listed under these categories, it is nec-
essary to interpret the regulations concerned to determine the applicable fines.
Administrative fines imposed because the violation of the related environmental
regulations has been identified in different sectors, such as air, waste, water, and
also in the EIA, are applied pursuant to the Communiqué on Administrative Fines
updated every year.’

If the acts necessitating administrative fines recur within three years, the ad-
ministrative fines indicated in the Environment Act are doubled on the second and
subsequent occasions (Art. 23, Environment Act).

The key authority which decides on these fines is the Ministry, but in line with
Article 12, Environment Act, other institutions granted the authority to conduct
inspections can also use the same power as the Ministry. It is again used by the
Directorate Generals in the central organization of the Ministry, and by Provincial
Directors in the local organization (Art. 24, Environment Act).

SFor the recent Communiqué on Administrative Fines (2019/1), see at: http://www.resmigazete.
gov.tr/eskiler/2018/12/20181231-6.htm.
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6.5.2 Suspension of the Activity

The competent authorities (Directorate General of EIA or Provincial Directors) can
also decide to suspend the activities partially or completely for a definite or
indefinite period based on the nature of the violation and type of the activity (Art.
15, Environment Act). It may be decided to grant facilities which are in
non-compliance with the related legislationa period — no longer than one year and
just once — for remediation in accordance with that legislation (Art. 15(1)). If the
violations are not resolved within the specified period, the activity is suspended by
the competent authorities when the given period comes to an end. If no time is
granted, the authorities suspend the activity immediately. Activities detrimental to
the environment and human health are suspended without granting any additional
time for correction (Art. 15(2)). Activities begun without first conducting EIA are
suspended by the Ministry, the activities begun without preparing a project intro-
duction file are immediately suspended by the highest local authority (Art. 15(3)).

6.6 Conclusion

As already examined in detail in Chap. 2 on “The Development Process of
Environmental Law in Turkey: The EU Impact”, Turkey’s environmental legal
development has particularly taken place over the recent decades. As a candidate
country for membership of the European Union, its environmental record is under
scrutiny and this scrutiny process has arisen as the main driving force behind its
environmental reforms.

In fact, as a candidate country, Turkey should adopt the EU acquis as a whole.
So, through the legal and institutional reforms which have been put in place to take
Turkey closer to the level prevailing in the EU, its environmental law and insti-
tutional structure have steadily expanded and grown. Today most of the necessary
legislative and institutional requirements are already in effect in Turkey.

Nevertheless, for full implementation of the acquis and compliance with it, it is
not sufficient simply to transpose the legislation. The candidate country also needs
to establish a well-structured and well-functioning environmental management
system with the legal, administrative and judicial capacity to ensure its imple-
mentation, compliance and enforcement. So, implementation, compliance and also
enforcement (which can be used as a tool for providing both) are all the most
significant challenges for candidate countries.

Despite its legal and institutional progress, Turkey is still experiencing diffi-
culties in putting its promises and commitments into practice — in other words,
challenges in their implementation, compliance and enforcement. Therefore, the
standard of environmental protection is far below the desired level. If environ-
mental legislation is not reasonably and correctly implemented in a timely manner
and/or complied with and/or enforced, it just remains in a theoretical form, and is
not reflected in practice, so its impact remains low, or even non-existent.
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Therefore, together with establishing its legal and institutional basis, the im-
plementation, compliance and enforcement of environmental legislation should be
one of the fundamental objectives of environmental protection. On the other hand,
managing an effective system which ensures successful implementation, compli-
ance and enforcement in the environmental field, as in many other fields, is one of
the hardest challenges and has still not been achieved fully in many other countries,
not just Turkey.

In relation to this, this chapter attempted to devote attention to Turkish envi-
ronmental law in practice by focusing on the issues of implementation, compliance
and enforcement, utilizing a comprehensive literature review and data collected as a
result of a detailed search of the related official documents on IEL, the EU accession
process and Turkish environmental law and policies. The study analysed ways to
ensure environmental implementation, compliance and enforcement on the basis of
the current system. Therefore, it evaluated environmental permits and licences,
environmental impact assessment (EIA) applications and decisions, reporting,
monitoring and inspecting systems, and administrative fines and suspension as tools
of environmental enforcement.

Nevertheless, to conduct detailed research on the practical side of law, it is
necessary to focus on two different fields: the issues of implementation, compliance
and enforcement; and the judicial cases regarding environmental issues. In addition,
after explaining and assessing the current situation, it is also necessary to con-
centrate on the lessons learned, challenges faced and priority areas for coping with
the challenges and recommendations in these fields.

This study forms just one part of the necessary research into the practical side of
Turkish environmental law. In fact, it merely evaluates the current situation.
Although it is promising for future academic studies, as its findings open the way
for new academic studies on the lessons learned, challenges faced, and priority
areas for coping with these challenges and recommendations that can contribute to
strengthening Turkey’s environmental progress in the fields of implementation,
compliance and enforcement, it is still necessary to focus not just on those chal-
lenges of implementation, compliance and enforcement and recommendations to
resolve them, but also on the case law and challenges and recommendations in this
field to address the overall functioning of Turkey’s environmental legislation in
practice.
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Chapter 7 )
Environmental Cases in Turkey: Gk
A Project Experience

Emel Tiirker Alpay

Abstract This article seeks to discuss the project process, challenges and results of
the EU-funded “Turkey’s Map of Environmental Violations” project conducted by
Transparency International Turkey and the Environmental Law Association. It
describes the environment in which this project was run and the challenges faced
during the project, and summarizes some of its results to point out important legal
decisions which will contribute towards resolving the environmental struggle.

Keywords EU-funded project - Environmental conflicts - Environmental
violations - Transparency international turkey « Environmental law association

7.1 Introduction

In a world with a rapidly growing economy, investments in energy, transportation
and infrastructure have been increasing wildly. These investments have created
environmental and human rights violations, especially in developing countries like
Turkey. Even though these investments are thought to be in the public interest, they
create great conflicts between the State and the public.

Energy investments, as an example of these controversial areas, give a clear
picture of these conflicts, ranging from hydropower conflicts in the Black Sea
region (BirGiin, 23 May 2016) and conflicts around coal power plants across
Turkey (Kuzey Ormanlari, 2016) to renewable energy investments across Turkey
(Evrensel, 2016). Unfortunately, these conflicts reveal that investment plans ignore
human rights, environmental values and due processes. Even though it is
self-evident that the law should be the main tool for avoiding these conflicts by
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championing for common good instead of pure economic interests, the examples
quoted demonstrate that lawful monitoring and evaluating mechanisms either do
not exist or have been rendered dysfunctional.’

Keeping this short background in mind, it is important to look at the situation of
the protection of the environment under the law to understand both the background
to these conflicts and most of the challenges faced by the people in the environ-
mental movement and during the project. In Turkey, the right to environment is
under the protection of both the Constitution and the laws. The Constitution of the
Republic of Turkey (1982) defines the right to environment as follows:

Article 56: Everyone has the right to live in a healthy and balanced environment. It is the
duty of the State and citizens to improve the natural environment, to protect the environ-
mental health and to prevent environmental pollution.

Based on the Constitution, Turkey has a wide range of legislation on environ-
mental protection and environmental rights protection.” However, deregulation and
re-regulation practices have made these regulations useless, non-applicable or
impractical, as in the example of the Environmental Impact Assessment Directive
(Coban et al., 2015). It has undergone seventeen changes since 1993 and each
change has opened more space for environmental violations by creating exceptions
for some Environmental Impact Assessment Reports.®

Besides these kinds of difficulties, Turkey’s legal system is very complex, lacks
practicality and is changing very rapidly (Berk, 2011). Lawyers, judges, prosecutors
and people face thousands of new legislative papers and decisions day by day.
Because many of these are complex and impractical, people are both scared of and
exhausted by the system, as their struggle and any suits brought before the courts by
them could turn into counter-struggles and counter-suits (Sol, 2016). Even if they
are courageous enough to deal with legal ways, the expertise reports which are
essential for legal cases are very costly (Artvinden, 2015).

Over and above this, a public survey in Turkey showed that 41.4% of 3,000
participants are totally unaware or ignorant of the legal system and relevant laws in
general (Berk, 2011). In such an environment, access to information, participation
and monitoring, which are the main components of a democratic society, become
more important. However, in this complex law system, those might become limited
as well. There are some data websites and law magazines which could make the
information accessible, but it is not possible to follow all of them to keep track of
these rapid changes, and it is also expensive to access all of them (Acik Ders, n.d).

"The Direngevre map, which was created by the Political Ecology Working Group, shows the
environmental conflicts in Turkey. It was inspired by the EJOLT project, which maps ecological
conflicts around the world; see at: http://www.ejolt.org/.

2Available at the web page of the Ministry of Environment and Urbanization, Laws; see at: https://
mevzuat.csb.gov.tr/#!/.

3Amendments to the Environmental Impact Assessment Directive can be reached at: http://www.
csb.gov.tr/gm/ced/index.php?Sayfa=sayfa& Tur=webmenu&Id=254.
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UYAP (National Judiciary Informatics System)* is another tool for accessing
information. However, it is not possible for ordinary people to retrieve closed cases
to support their own cases. Only related authorized people (lawyers, judges etc.) are
allowed to reach these closed cases fully. Participation and monitoring mechanisms
like the Environmental Impact Assessment Directive, which is crucially important
in environmental struggles, do not work effectively. Public Participation Meetings
under the Environmental Impact Assessment Directive are not conducted properly.
They are mostly perfunctory, and people are not aware of the devastating results of
projects (Politeknik, 2015).

Despite of these limitations, civil society organizations, activists and local
movements have become the main actors in the environmental struggle in solidarity
with each other. They use both street activism and legal practices. There are
organizations which give their support to legal struggles against environmental
violations, but it is still hard to obtain information. It is also important for people in
these struggles to reach other people with the same problems and share their
know-how. In such situations, technology could close the physical distance and
provide many different opportunities.

Transparency International Turkey and the Environmental Law Association got
their idea for their EU-funded project,” “Turkey’s Map of Environmental
Violations”, from the setting where environmental violations have become a
debatable issue. In this hectic environment, these two associations pooled their
ideas on more transparent, participatory and accountable law practices. They started
the project to contribute to more transparent environmental policies, create an
interactive platform for sharing information on environmental law cases, and
empower citizens in environmental law cases.

This chapter aims to summarize this project experience, provide some infor-
mation about its main findings, and state its challenges. To make it easier to
understand why this project was undertaken, the background of the project will be
given first. Then the scope of the project, main findings and suggestions arising
from the sample cases will be shared with the aim of guiding and helping new cases
in the area. In the final section, the challenges of the project will be outlined to
inform future projects and struggles.

“National Judiciary Informatics System: “The Ministry of Justice has prepared a ‘National
Judiciary Informatics System (UYAP)’, which is to implement a very ambitious information
system between the Courts and all other institutions of the Ministry, including prisons. UYAP has
equipped these institutions with computers, network and internet connection to give them access to
all the legislation, the decisions of the Court of Cassation, judicial records, judicial data of the
police and army records. Thus, UYAP establishes an electronic network covering all Courts,
Offices of Public Prosecutors and Law Enforcement Offices together with the Central Organization
of the Ministry of Justice,” see at: http://www.e-justice.gov.tr/.

SFor information about the program Developing Civil Dialogue among CSOs Grant Scheme, see
at: http://www.cfcu.gov.tr/program/255.
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7.2 Background of the Project

Transparency International Turkey and the Environmental Law Association first
met at an Environment and Transparency Workshop held by Transparency
International Turkey in 2013. At the workshop, the importance of the law in
environmental struggles was one of the topics, and the lack of common knowledge
about environmental law and the increasing need for this knowledge were
emphasized. After this workshop two organizations started to work together to
create a project which was expected to contribute to the environmental struggle by
taking steps to explain the law to environmental activists. By taking this workshop
as a first step and keeping in mind that the law in environmental struggles is a
complex and lesser known area, the aims of the project were: to create transparency
in environmental legislation and implementation; and to monitor and highlight
environmental law cases and important decisions which could influence new
environmental cases. It was also defined as a first step in exploring the vast area of
environmental struggles and a chance to open new paths for new projects and
research.

The project was chosen for funding by the European Union under the
Developing Civil Dialogue among CSOs Grant Scheme in 2014. The project team
consisted of technical staff who did the mapping and organized workshops, lawyers
who worked actively in finding and analysing court case decisions, and two experts
who are academics. Environmental law cases closed by high courts which would
not cause any speculation because they are closed cases (European Court of Human
Rights, Constitutional Court, Court of Appeal, and Council of State) were found
and examined by the project team.

Out of around 10,000 high court decisions, 200 decisions chosen according to
the aim of the project were examined by the project team. Twenty decisions were
analysed in depth and used for the interactive maps which show the relations
between legislation, institutions and concepts that were used to make decisions by
the related high court.® In addition to interactive maps, there is a report (Alpsoy,
2015) which summarizes the project and results and a leaflet’ on how to use right to
information and how to read court case decisions easily.

The project used the technique of network mapping to reveal the relationships
between concepts and actors. This makes it easier to understand the connections
between them. Network mapping is a digital tool which reveals the relationships
between various actors or nodes. This technique visualizes the connections to make
them more understandable, thus abstract data turn into a map of relations. As
GraphCommons, who provided their platform to shape the project maps, puts it,®

5The project web site: http://www.cevredavalariharitasi.org/ (no longer working).
"The leaflet can be reached at: http://www seffaflik.org/wp-content/uploads/2015/05/Kitapcik.pdf.
8GraphCommons: “Graph Commons is a collaborative ‘network mapping’ platform and a

knowledge base of relationships. Graph Commons members have been using the platform for
investigative journalism, data research, civic activism, strategizing, organizational analysis,
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“You can map relationships at scale and unfold the mystery about complex issues
that impact you and your community.” Network mapping has been used as a tool
mostly by social movements to visualize complex relations. With this feature,
network mapping could be labelled a platform of open data which supports
availability of data and access to data, re-use and redistribution of data and uni-
versal participation (Open Data Handbook, n.d.).

7.3 The Network Map Project

The problems stated above also affected the project itself. Accessing court cases
was the major problem of the project as they are not available to the public. Experts
participating in the project reached decisions through some law programs and their
network. At the beginning, the project staff expected to reach a large number of
decisions which would give a picture of the situation of environmental cases in
Turkey, but this did not happen due to the difficulty of reaching cases. In order to
cope with this difficulty, the project lawyers wrote a petition to the Council of State
to obtain permission to access the court’s decisions. However, the answer was not
affirmative.” Thus, the scope of the network map changed many times and the
project team decided to show the interaction among important cases.

After many workshops within the project group, with academics, press and
activists in different regions of Turkey, a large number of judicial decisions were
gathered for sharing with everyone who needs them, interactive maps were created
to show the relationships between legislation, institutions and concepts that were
basis for reaching those decisions, and a report and a leaflet were produced.

7.3.1 Primary Issues in Network Maps

Even though there will be a more detailed analysis of chosen decisions, there are
some prominent deductions from these decisions. Regarding environmental viola-
tion areas, industrial activities, mining, hydroelectric power plants and substructure
and urbanization are identified as the main violation areas. With respect to the
general environmental struggle picture of Turkey thorough the eyes of
Dispossession Networks and Diren Cevre, it is apparent that conflict areas match
the project’s environmental violation areas. The project team hoped that the

systems design, exploring archives, art curating and whatnot.” Available at: https:/
graphcommons.com/about.

“However, it is important to note that the Council of State said that it has been working on a system
which will enable public access to the decisions of the court.
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decisions chosen would give some clues for forthcoming court cases by high-
lighting important points to use.

Two prominent concepts that are used as the basis for decisions are public
interest and the right to environment. Public interest is a controversial concept and
different interpretations of the concept lead to different results. As there is no
common definition of public interest (Tezcan/Poyraz 2013), its interpretation in a
case depends on the judge of the case. At this point, economic and social good
mostly conflict with each other. For example, while hydroelectric power plants are
economically profitable, they could be socially and environmentally devastating, as
seen in the Black Sea region in different cases. Therefore, careful interpretation is
very important in environmental struggles. This very project highlighted cases that
interpreted the public interest in favour of the environment to multiply the positive
effect.

Above all, the right to access to information has a very crucial impact throughout
the whole process, because it means that the public can monitor, evaluate and
participate in decision-making processes when they have information. In this
respect, transparency has a big impact on all systems of the government in a
democratic state.

7.3.1.1 Report

The project report is one of the end products of the project. In the first part it
outlines the project and explains how to read the project maps, and in the second
part it digs into the findings of the mapping to highlight important points. The third
part of the report examines environmental law in general, and makes a suggestion
about Article 56 of the Constitution, which is about the right to environment and
access to information and justice. This part gives a picture of related issues and
makes some recommendations.

During the examination of decisions and the mapping of these decisions, defi-
nitions of the concepts that judges use as a basis were hard to agree and hard to
explain. It was also difficult to understand and interpret the maps. Moreover, people
have little knowledge of these concepts. Therefore, the project team decided to add
an annex of concepts in which definitions of the concepts were written by the
project’s experts. They aimed to provide a clearer picture of the concepts which
people might encounter.

7.3.1.2 Leaflet

Even though access to information was one of the main aims of the project, the
project team realized during the project workshops that it is important to inform
people about the access to information as a first step. For this reason, the team
decided to prepare a document in which they explained how to use the right to
access to information. The team also realized that reading and finding the desired



7 Environmental Cases ... 119

pieces of information in court case decisions is hard and complicated, especially
when the Constitutional Court’s tens of pages of decisions are taken into consid-
eration. Thus, the team decided it would be appropriate to prepare a document to
make it easy to read those court case decisions. These two intentions were com-
bined in a leaflet. The first part of the leaflet explained the right to access to
information and the process for using the right to access to information. The second
part of the leaflet explained how to reach court case decisions and then gave some
tips to make reading those decisions easier.

7.3.1.3 Working in the Field

After all the evaluations and teamwork, the project team decided on the court
decisions and network maps. Even though the technical process was completed by
the project team, it was believed from the outset that the possible end users of the
maps, the report and the leaflet would be the most important element. To serve this
crucial end, three different meetings and workshops with these three different groups
were organized: the Press, academics and activists. Activist meetings were held in
three different cities to reach activists from different environmental struggles.
Istanbul was chosen for ease of transportation. [zmir was chosen as being a point
where the fight against coal-fired power plants is intensive and has a long history. As
Mersin is planned to be the location of Turkey’s first nuclear power plant and has
been campaigning against the nuclear power plant since the 1970s, it was chosen as
the third city for holding an activists’ meeting. These meetings were held because
cooperation is always one of the key terms in an environmental struggle. As people
deal with the same problems in similar contexts, cooperation enables people to be
more powerful together. Opinions, suggestions and critiques from these meetings
and workshops were crucial to the project and were used to complete the project and
its new pathway. All the products of the project are accessible through the project
website and Transparency Turkey’s website. In addition to this, there is a Facebook

10 .
page = where members can interact on new cases.

7.4 Sample Cases Examined: Main Findings

The idea behind the project was to contribute to the environmental struggle. After
having difficulties in reaching the court decisions, the project team focused on the
decisions which were important but stayed under shadow. The importance of the
cases was decided by the lawyers and academics of the project by assessing
whether:

19The Facebook group can be reached at: https://www.facebook.com/groups/728138383963357/?
fref=ts.
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— They are closed cases (to avoid causing any speculation);

— They contribute to the struggle of NGOs, locals and activists and can help them
build a better law case by setting an example;

— They are filed after 2005 (with some exceptions, such as the Bergama mining
case, which is a milestone in environmental law struggles in Turkey) by
observing legislation changes;

— They include as many principles, legislation and comments as possible.

After digging into these judicial decisions, some conclusions could be drawn as
follows:

e Circumventing the Law
There are many situations in which related administrative offices or corporations
try to circumvent the law. One of these practices in environmentally destructive
projects is to divide the project area into pieces so its size is below the numbers
stated in the Environmental Impact Assessment Directive, meaning there is no
need to have an Environmental Impact Assessment Report (EIAR) for the
project. However, there are some good decisions which set examples for taking
a holistic view, such as Council of State Judicial Chamber 6, docket no. 2009/
15183; Council of State Judicial Chamber 6, docket no. 2010/3901; and Council
of State Judicial Chamber 10, docket no. 2001/598. In these decisions, mining
and hydroelectric power plant construction sites are evaluated as a whole with
their main construction areas, end products, and connections to the electric grid.
Therefore, these areas would be subjected to EIARs as they become huge
projects when all these elements are included.

e Protection of the environment as Superior Public Interest
In investment projects, while economic interests are highly prioritized (as
expected), in general, environmental or social interests are ignored. In this
regard, it is important to highlight decisions which are of superior public interest
not on solely economic grounds but under the Constitutional principles and
which prioritize a healthy environment. In this sense, in the decision of Council
of State Judicial Chamber 6, docket no. 2010/2375, the principle of the social
state governed by the rule of law, which exists in the Constitution (Article 2),
was emphasized. The court’s assessment is based on protecting the environment
as the superior public interest because the State must provide a healthy envi-
ronment for its citizens without favouring economic interests, according to the
principle of the social state governed by the rule of law.
To illustrate, Constitutional Court, docket no. 2007/105 and Council of State
Administrative Judicial Chamber, docket no. 2009/722 could be shown as the
crucial ones for referencing and commenting on the constitutional principles in a
broad and holistic approach, and the protection of the environment was assessed
as the public interest in these decisions.

¢ International Agreements
International agreements are very important for establishing an international
regime with similar values. Turkey has ratified lots of international agreements
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regarding environmental issues, and in many high courts’ decisions it is possible
to see the references to those agreements. This is particularly because Article 90
of the Constitution states that:

In the case of a conflict between international agreements, duly put into effect, concerning
fundamental rights and freedoms and the laws due to differences in provisions on the same
matter, the provisions of international agreements shall prevail.

Even if it is mostly ignored in practice, it is very important for the court to state
this in its decision and to take it as a ground rule. Council of State Judicial
Chamber 6, docket no. 2010/2375 and Council of State Judicial Chamber 10,
docket no. 2009/1713 refer to liabilities arising from international agreements.
In this regard, sustainable development and protection of the environment are
evaluated as priorities. Decisions evaluate the consistency of practices with both
national and international agreements.

e Urgent Expropriation
Urgent expropriation is an increasing problem that is seen in most environ-
mental cases. Private properties are expropriated to construct energy invest-
ments or urban transformations. Under Expropriation Law (No. 2942) Article
27, it is possible to apply this only under extraordinary security problems with
the agreement of the Council of Ministers. However, most energy investment
areas have been urgently expropriated, mostly to prevent conflicts in these areas
(Rize Haber, 2016). In this sense, the decision by Council of State Judicial
Chamber 6, docket no. 2008/8773 is very important for stating the rules of
urgent expropriation, decided in favour of environmental interests.

e Expertise Reports
As mentioned before, expertise reports are crucial for environmental cases as
they are the important components of the decisions made by the courts. However,
these reports are very expensive (Kuzey Ormanlari, 2015) and people in envi-
ronmental struggles mostly collect this money by campaigning for it. It should be
acknowledged that this is not easy for these people. Keeping this in mind,
Council of State Judicial Chamber 14, docket no. 2012/1672 categorized this
payment as public interest and directed this payment to the Treasury Department
or related defendant administrative office. Even though this is not a common
practice in Turkish law, it would be useful to use this decision as an example in
future cases and it would lighten the burden on environmental activists.

7.5 Challenges of the Project

From the beginning of the project to the end of it, there were many challenges. The
very first challenge was the timeline of the project. Although it was planned to
finish all activities in the predicted timeline, it was discovered that the project
required a massive amount of work, especially in terms of access to the decisions



122 E. Tiirker Alpay

and their analysis. It should be acknowledged that due to these problems,
self-expectations of the project team were not met as they were quite ambitious in
the context of such a difficult working area. Despite the problems, it is believed that
the end product is a new open data tool which can empower those engaged in an
environmental struggle. Also, the report and the leaflet are useful tools for people
participating in this struggle.

Another challenge was financial. Unfortunately, as it was an EU-funded project,
Transparency International Turkey and the Environmental Law Association do not
have sufficient financial and administrative capacity to keep the project running
after the end of the project period. This is the reason why the project showed very
little improvement after the project timeline. However, both sides have been
working to keep the maps, website and Facebook page running, alive and
functional.

Regarding the gathering of documents, as explained many times above, access to
decisions is a problem in itself, as the legal system does not allow the public to
access decisions. All the other ways to get the decisions are either difficult or
expensive. Considering that obtaining access to previous decisions is the first step
in filing a powerful case, difficulty in accessing decisions creates a huge obstacle for
the people and projects who would like to create a new tool to help environmental
campaigners build a successful legal case.

Adding to all the above challenges, being an EU project is a problem in itself in
gathering information and reaching activists and other key people. Even though
being an EU project mostly opens the door to information, especially in social and
environmental rights movements, many people (especially those with political
backgrounds) and organizations distance themselves from the project and are
unwilling to share information and/or experience. As the court case decisions are
thought to be critically important information, people and organizations do not want
to share what they have. They are afraid of giving this valuable information to the
wrong hands and fear they would pass it to their opponents (big companies who
deal with similar court cases from environmental groups, foreign organizations,
etc.). Despite this being understandable to some extent, it should also be understood
that it hinders the struggle to be more powerful and creates different groups within
the struggle.

7.6 Concluding Remarks

The environmental/ecological struggle has become an increasingly important bat-
tleground in Turkey. Energy investments, thousands of construction sites for new
buildings, mining sites, and urban transformation projects have all turned into
environmental conflict areas. People living in these areas and environmental acti-
vists have been in a multi-dimensional fight both against the State and the corpo-
rations. Struggle goes on both in courts and on streets. Even though street activism
is valuable and important for raising the voices of people whose rights are violated,
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struggles in the legal field are also significant, but it is an expert specific area and
less known by ordinary people.

In this framework, Transparency International Turkey and the Environmental
Law Association tried to create an initial step for a more open and accessible
struggle in the field of law for environmental conflicts. It provided opportunities for
discussing the challenges stated above and a good starting point for other projects
and the environmental struggle in Turkey.

This paper stated and evaluated crucial steps, problems and findings of the
project by taking primary problematic areas in this struggle into consideration.
Considering circumventing the law, protection of the environment as a superior
public interest, international agreements, urgent expropriation, expertise reports,
and decisions in favour of people were given as examples, as it is believed that an
increase in the number of good examples will increase the power of the struggle.

Even if it is hard to run this kind of projects, it is important that an increase in the
number and quality of them is crucial for environmental struggles, because these
examples provide more space for people to connect with each other and share
information and they also serve to improve transparency, ease of access to infor-
mation and participation in processes.
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Chapter 8 M)
Addressing the Challenge of Food petic
Security in Turkey

Sezin iba Giirsoy

Abstract Over the next few decades the world faces an historic challenge with the
nexus of food security, economic development, and global environmental change.
The challenge of the coming years is to produce enough food to meet the needs of
nine billion people while also preserving and enhancing natural resources for future
generations. Going forward, agriculture will need to adapt to a changing climate in
order to ensure adequate food production. Concerns regarding the additional
challenges that come with meeting food security have distinctly risen on political
and policy agendas in recent years.

This chapter focuses on the ability and capacity of the food supply system in
Turkey to provide its national food security in the face of growing challenges in
production, resource supply and self-sufficiency. Although Turkey is a net food
exporting country, it is anticipated that domestic food insecurity will rise in the
coming decades. Through discussing the threats posed by the changing demo-
graphic structure, refugee crises, climate change, increasing land and water
scarcities for food production and food price volatility, this chapter tries to uncover
the concerns about ensuring food security in Turkey.

Keywords Food security - Agriculture - Turkey - Climate change - Nutrition

8.1 Introduction

As the world population continues to increase, much more effort and innovation
will be needed in order to sustainably increase agricultural production, improve the
supply chain and enhance global food security. The dramatic rise in global food
prices and the crisis of 2007/2008 triggered international organizations to promote a
comprehensive and unified response to the food security challenge. Continuing
population and consumption growth will mean that the global demand for food will
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increase. Projections show that the world needs to produce at least 50% more food
to feed 9.1 billion people by 2050 (FAO, 2009). Statistics like these raise many
questions. Can humanity feed all these people? If so, how can this be achieved
through environmentally sustainable methods?

Food security is a multi-layered concept and is usually applied at three levels of
aggregation: national, regional, and household/individual. There are many defini-
tions of food security, but the most common definition is the availability of food and
people’s ability to access it (Mcdonald, 2010: 15). The term “food security” was
first utilized in a policy context at the 1974 World Food Congress. The Food and
Agriculture Organization (FAO) subsequently came up with the following defini-
tion, whereby food security

exists when all people, at all times, have physical and economic access to sufficient, safe
and nutritious food to meet their dietary needs and food preferences for an active and
healthy life.

One of the main components affecting food security is agriculture. Agriculture is an
extremely important sector that influences the environment through its direct impact
on land cover and the ecosystem. The agricultural sector is a special component of
food security planning in developing countries such as Turkey. This chapter intro-
duces the concept using a conceptual framework with the basic determinants, pillars
and indicators of food security. Food security can be analysed through many different
lenses; but for the purpose of this chapter the focus on food security will be through the
lens of agriculture. The chapter will start with the definition of basic terms and
concepts and will continue with an overview of food production, food supply and
nutritional status trends in Turkey. However, food imports are only one dimension of
food security and relate to the macro level of national food security from a supply side
perspective. Other variables that help determine a region’s or country’s food security
status include wealth levels, income distribution, and fiscal position.

Agriculture is one of the most important sectors in Turkey and makes a sub-
stantial contribution to its economy. Among the most pressing problems facing
Turkey are the effects of rapid population growth, environmental degradation and
the refugee crises. This chapter sheds light on these challenges and discusses the
prospects for developing more sustainable and resilient food systems for the future.
The growing refugee crisis in Turkey has also greatly influenced its food security.
Understanding these problems and how they affect a country’s productive capacity
and its ability to feed future generations is the first step towards overcoming them.

8.2 The Development of the Food Security Concept

The concept of food security, which is a highly complex issue, has been defined in
at least 200 ways (Smith et al., 1992: 24). In fact, the first of these definitions
emerged after World War Two when malnutrition was a serious problem. For
example, during the war, in May 1943 President Franklin D. Roosevelt convened a
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conference specifically “to consider the goal of freedom from want in relation to
food and agriculture” (Mcdonald, 2010: 16). This conference was the first step in
the creation of the Food and Agricultural Organization of the United Nations on
October 1945 (UNDP, 1994; Shaw, 2007; Christopher/Maxwell, 2005).

After the war, the right to food and an obligation to help all states provide and
secure that right was affirmed by many international initiatives. For instance, the
rising interest in food security can be found in The Universal Declaration of Human
Rights of 1948 (UN General Assembly, 1948). This declares:

Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and necessary
social services, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control.

Another initiative was the 1966 International Covenant on Economic, Social and
Cultural Rights, which mentioned “the fundamental right of everyone to be free
from hunger”, and has outlined “the right of everyone to an adequate standard of
living for himself and his family, including adequate food” (UN, 1966, cited in
Mcdonald, 2010).

However, food security as a concept originated in the mid-1970s during dis-
cussions on international food problems at the time of a global food crisis (Clay,
2002). According to the 1974 World Food Summit, food security is defined as

availability at all times of adequate world food supplies of basic foodstuffs to sustain a
steady expansion of food consumption and to offset fluctuations in production and prices
(UN, 1974).

In the early 1980s, following Amartya Sen’s seminal work on entitlement
analysis, the definition of food security used by the FAO was expanded to include
both physical and economic access (Sen, 1981). According to Nobel Prize laureate
and economist Sen, food insecurity is not a problem of food production or avail-
ability but of people’s limited ability to mobilize resources and rules to access food.
Sen argued that individuals need entitlements to food and this will depend, amongst
other things, on their income and assets. Sen’s analysis has shown that it is not just
the supply side of food that is important in ensuring individual food security but
also demand side factors. Thus in 1983 the FAO expanded its concept to include
Sen’s approach: “Ensuring that all people at all times have both physical and
economic access to the basic food that they need” (FAO, 1983). Nonetheless the
highly influential 1986 World Bank report “Poverty and Hunger” focused on the
temporal dynamics of food insecurity. It introduced the widely accepted distinction
between chronic food insecurity, associated with problems of continuing or struc-
tural poverty and low incomes, and transitory food insecurity, which involved
periods of intensified pressure caused by natural disasters, economic collapse or
conflict.

During the 1990s, food security literature has broadened to address market-
orientated economic growth, agricultural development, poverty reduction, demo-
graphic trends, rising incomes, changing food consumption patterns, gender issues,
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and the environment. Food security was recognized as an issue from the individual
to the global level. Another definition of food security came from the 1992
International Conference on Nutrition (ICN) held in Rome, which defined food
security as “access by all people at all times to the food needed for a healthy life”
(FAO/WHO, 1992). A broader perspective was adopted in the UNDP, 1994 Human
Development Report, which included food security as one of the component aspects
of human security (UNDP, 1994). The most commonly used definition of food
security was developed at the World Food Summit of 1996. The definition that was
developed at the summit was that food security at the individual, household,
national, regional and global levels [is achieved]

when all people at all times have both physical and economic access to sufficient, safe and
nutritious food that meets their dietary needs and food preferences for an active and healthy
life.

This definition is again redefined by the FAO in “The State of Food Insecurity
2001

Food security exists when all people, at all times, have physical, social and economic
access to sufficient, safe and nutritious food that meets their dietary needs and food pref-
erences for an active and healthy life (FAO, 2002: 8).

Food security is a broad concept that is more than food production and food
accessibility. In reality it contains four pillars, namely: food availability, food
accessibility, utilization and stability of food supply (FAO, 2006). The FAO defines
the four pillars of food security as follows:

Food availability — food is available to people in sufficient quality and quantity
and there are no significant fluctuations. The food is supplied by domestic pro-
duction or imported commercially or via food aid.

Food access means the access of individuals to adequate resources, which
provide them with appropriate food for a nutritious diet. Accessibility is the key
issue when discussing food security.

Food utilization refers to food quality and nutritional content. This relates to
health, HIV/AIDS, access to water and clean energy sources. It means that people
have sufficient knowledge and skills to handle and store food safely — for example
hygiene, storage facilities, clean water, and health care.

Food stability — the FAQ’s fourth dimension of food security — takes into
account the consequences of sudden shocks. Food security is “a situation” that does
not have to occur for only a moment, a day or a season, but that, with sustainability,
lasts on a permanent basis.

For food security objectives to be realized, all four dimensions must be fulfilled
simultaneously (EC — FAO Food Security Programme, 2008). Moreover, each of
these components needs to be considered at the level of individuals, households,
and the entire globe.

One of the resolutions of the 1996 World Food Summit was to halve the number
of undernourished by 2015, while the Millennium Development Goals (MDGs), set
in 2000, aspired to reduce by half the proportion of people suffering from hunger.
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The first MDG aimed to “eradicate extreme power and hunger” by 2015. However,
this target was not achieved. Experience shows that only accountability by states
which produce food and regulate policies can hope to achieve access to sufficient
nutritious food, and this means that access to food needs to be treated as a human
right, and not as an outcome of a productive economy (Elver, 2015).

8.3 Assessing Food Security in Turkey

Turkey, a middle-income country with a growing population, is among the world’s
twenty largest economies. In 2001 a new macro-economic policy reform was
launched and, as a result of this reform, it is estimated that Turkey is the world’s
seventh largest agricultural producer (OECD, 2011). Hence Turkey is regarded as
one of the major agricultural countries, particularly in view of its peasant-based
culture and economy. The agricultural sector is characterized by a large number of
farms (three million based on the 2001 census), most of which are small (average
farm size six hectares) and use production methods that are not highly developed.

According to the Global Food Security Index (GFSI), Turkey is ranked 48th out
of 113 and has a 64.1 score in the field of food security (EUI, 2018). Like other
countries, Turkey is also affected by global challenges to food security. According
to the food security index, the strengths which score more than 85 are nutritional
standards, food safety, the proportion of the population under the global poverty
line, sufficiency of supply, and volatility of agricultural production. The variables
that influence Turkey’s score negatively include public expenditure on agricultural
research and development, gross domestic product per capita and political insta-
bility (EUI, 2016).

The conspicuous problems that are highlighted in studies on Turkey include
fluctuations in the agricultural and food supply — which increase external dependency
— and unfair redistribution of income (Eraktan/Yelen, 2012; Kiymaz/Sahinoz, 2010).
The contraction of agricultural areas is another factor affecting Turkey’s food secu-
rity. When this is combined with a decline in agricultural production, the allocation of
fertile agricultural land for industrial purposes and urbanization can be seen as a
significant risk to food security. However, one positive development occurred
towards the end of the 2000s when regulations on food safety gained momentum.
The legal measures on food safety taken in Turkey at this time became the driving
force for the negotiation process with the EU. Within this context, the Decree Having
the Force of Law No. 560, concerning the ‘Production, Consumption and Inspection
of Food Stuffs’, was enacted by 1995. It contains provisions for hygienic and tech-
nical production, processing, preservation and storage of food. In June 2004 the final
element of this process, the ‘Food Law’, was enacted for the first time in Turkey
(Ministry of Agriculture and Rural Affairs, 2004). Through this amendment, issues
like the establishment of a National Food Codex Commission, risk analysis, the
formation of scientific committees, the establishment of a National Food Assembly
and food banks, crisis management and traceability have found their place in law.
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Despite all these significant developments, deficiencies in the implementation of the
legislation and insufficient supervision mean that the desired level of food safety in
Turkey has not been achieved.

When creating a food security policy, it is important to consider how to develop
the country’s agricultural sector and how its agricultural policies are implemented.
When asking for general information about the food security of a country, the four
pillars of food security should first be examined. When evaluating food security in
Turkey, it can be seen that agricultural production still remains a key part of
Turkey’s economy. Turkey’s food and agriculture industry is one of the country’s
largest sectors and also Turkey’s largest employer and a major contributor to its
GDP. It is responsible for 7.1% of the GDP and a quarter of the employment in the
country. The total number of people employed in the agricultural sector was 5.30 in
2016. With its developing and growing economy, young and dynamic population,
and strategic location in the world, Turkey has become one of the major countries in
the region. With respect to its climate and land nature, Turkey is suitable for the
production of various products (Pekcan, 2006: 160). Despite all this, it is expected
that the effects of climate change will cause significant changes in the unemploy-
ment ratio. Consequently, the economy of the country would be negatively affected
and food security would be threatened.

When observing agricultural policies in Turkey from a historical perspective, the
development in agricultural production was shaped by the different policy
approaches. The self-sufficiency policy in agriculture during the 1950s resulted in
an increase in production and productivity between the years 1960-1980. In the
1960s, the agriculture sector in Turkey entered a new era of mechanic technologies.
Towards the end of the 1980s, due to market liberalization trends at that time,
agriculture policies turned to a market-orientated structure. Market liberalization
also brought new migration movements from rural areas to big cities, which neg-
atively affected rural development in the 1990s. The gradual decline of the share of
agriculture in the national income over the years may be seen as indicative of the
accumulation of a low-efficiency labour force in the agricultural sector (Atag,
2011). Until the early 2000s, price supports for commodities complemented
trade-related measures (particularly tariffs) and farm input subsidies.

In 2001, the Agriculture Structural Reform Implementation Project (ARIP)
designed by the World Bank and the IMF was to be implemented. One of the aims
of ARIP was to thoroughly re-design Turkish agriculture (Karapinar et al., 2010).
According to the ARIP, the subsidy structure had to be changed into what then was
called a “direct income subsidy” (DIS). DIS is an important agricultural policy
applied as a tool to influence the level of income transfers to the target agricultural
producers from public sources. In July 2013, Turkey enacted the tenth development
plan for 2014-2018. The plan’s main objective for the agriculture sector was to
develop a globally competitive and environmentally friendly sector capable of
providing sufficient balanced nutrition to the population. Current challenges faced
in agriculture include small and fragmented agricultural businesses, insufficiencies
in market access and lack of extension and training services for farmers (Ministry of
Development, 2014). After these developments, The National Agriculture Project
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(NAP) that was launched in November 2016 has divided Turkey into 941 pro-
duction basins, and supports nineteen products based on the production basin of
each product. With this model of production, the government aims to transform the
current agricultural system into a more planned and organized one. NAP can be
seen as a project of “food security” that will overcome structural problems in
Turkish agriculture; transform Turkish agriculture into a planned, conscious, and
adequate production process; regulate the market in order to stabilize the difference
between production and price; support the producers and their income; decrease
agricultural imports; and expand agricultural income.

Assessing the population in terms of food security, the ability of countries to
provide food to feed its population, is important. Availability is one of the four
main pillars of food security. Production, self-sufficiency, poverty and trade issues
are related to availability. In Turkey the agricultural population is gradually
declining. According to TUIK (2016), the number of employees in the agricultural
sector decreased by 30,000 people compared to the previous year (TUIK, 2016).
While the agricultural population is declining the total population is increasing. As
of the end of 2015, with nearly 3 million registered Syrian refugees in Turkey,
Turkey’s population has exceeded 80 million (Kirisci, 2014: 27-28).

Another factor that plays a role in limiting future food supply in Turkey is the
contraction of agricultural areas. The population has increased continuously in
Turkey. Agricultural land is shrinking. Between 1988 and 2015 the agricultural area
in Turkey contracted by 7.5%, while cultivated areas have decreased by 16%.
Kiymaz/Sanhinéz (2010) argue that non-agricultural use of fertile land in Turkey,
erosion and pollution caused by industrialization, the use of improper irrigation
techniques, and the effects of climate change could increasingly limit the avail-
ability of agricultural land (Kiymaz/Sahinoz, 2010: 17). This limited arable land
means a decline in production and a shift away from sustainable food security. The
fact remains that Turkey’s agricultural sector has a lot of small farmers with limited
cultivable land. These farmers often work with older inherited agricultural
machinery, as they cannot afford new equipment. This is a challenge to the future
productivity of the agricultural sector in Turkey.

In addition to domestic production, foreign trade is also a significant driver for
ensuring food supply. According to Oren and his colleagues, since the 1990s
Turkey has increased its imports of food products, and today Turkey has lost its net
exporter position, which is seen as a serious threat (Oren et al., 2008). Tariff
applications in agricultural imports are among the negative factors in terms of food
security due to lower consumer welfare and the blocking of free trade. In 2014 the
share of agricultural exports in Turkey’s trade was 11.4%, while the share of
imports reached 5.1%. Kiymaz/Sanhingdz (2010: 17) suggest that if the overall
trade deficit is a structural problem in Turkey, it could jeopardize the medium- and
long-term food security of the country.

Due to Turkey’s geographical location, climate change will have a huge impact
on the country. According to TUIK, total cereal production decreased by 16%
during the 2007-2008 drought. Increased demand for food, consumer awareness,
drought, fluctuations in agricultural production, and an increase in prices have all
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contributed to the concern over food security/insecurity in Turkey. To guarantee the
food security of the growing population, to maintain price stability, and to create a
food policy for refugees, Turkey should increase its safety stock, especially cereals,
meat, milk powder and sugar products (Kog, 2012). TUIK (2016) estimates that
cereal production decreased by approximately 8.8% compared to the previous year.
Aside from self-sufficiency, it shows that these rates are eroding Turkey’s food
security. If the right policy response is not given, Turkey’s food security in the long
term may become unsustainable.

Another important condition for ensuring food security is economic accessibility
to food. As described in Amartya Sen’s first chapter, access to food is an important
component of food security. Low income levels, unemployment, rising food prices
and poverty make food accessibility more difficult. For low-income masses in
Turkey, even if they are not at hunger level, insufficient and unbalanced nutrition is
a significant issue. The most important factors influencing food consumption pat-
terns are income level and lack of knowledge.

Low-income families consume more bread, while high-income families consume
more meat and meat products. The problem is not the unavailability of foods, but its
misdistribution among groups, based on different socio-economic levels, gender
and age groups. The highest share of expenditure by households in Turkey is 24.8%
on housing/rent and 19.7% on food and non-alcoholic beverages (TUIK, 2016).
When investigating nutritional habits, nutrition in rural areas is largely based on
cereals, and meat consumption remains quite limited.

8.4 Technical Support for Food Security

Most countries that are in the process of reforming their institutions in order to
develop their agricultural sectors and achieve their food security objectives need
technical support. After the commitments made at the 1996 World Food Summit,
Turkey gave priority to developing a number of activities and action plans. In order
to be able to prepare long-term development plans, increase training and capacity
development, raise awareness of global food security issues, and gain technical
support, Turkey decided to expand its cooperation with the FAO.

A “Workshop on Development of Food and Nutrition Action Plans in Southern
European Countries’, organized by the WHO and the FAO in March 2002,
prompted Turkey to develop the National Plan of Action for Food and Nutrition
(NPAFN). To this end, three working groups on food security, food safety and
nutrition were established. These groups were responsible for developing the action
plan, coordinating studies, finalizing the NPAFN and monitoring its implementa-
tion. The first phase of the NPAFN was completed by July 2002. Pekcan (2006:
160) listed the general objectives of NPAFN as follows:
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(1) To show the current state of food security, food safety and nutrition in Turkey;

(2) to make clear the issues in current policy implementation; and

(3) to advise on new policy applications and requirements for legislative or
administrative changes.

With the development of Turkey-FAO relations, the Sub-Regional Office was
established in 2007 in Ankara. The FAO’s technical expertise is usually transferred
to Turkey through the projects formed in the context of the Technical Cooperation
Programme (TCP). According to the FAO, projects will “aim to restore healthy
ecosystems, promote environmentally friendly agricultural practices and raise levels
of knowledge among government institutions” for farms and communities in
Turkey. One example of such a project includes the climate-smart agriculture
(CSA) approach, which was developed in 2010 and combines issues such as
improving efficiency, reducing losses, and climate change adaptation and mitiga-
tion.! FAO-Turkey Partnership Programmes aim to provide a substantive, financial
and operational framework for active cooperation on food security, poverty alle-
viation and the sustainable management of forests and tree resources. The second
phase of the FAO-Turkey Partnership Programme (2015-2019), with a US$10
million budget, will focus on food security and nutrition, agricultural and rural
development, the protection and management of natural resources, agricultural
policies and food safety.” The 30th FAO Regional Conference held in Turkey
highlighted the importance of Turkey’s partnership with the FAO for extending
technical expertise and better assisting neighbouring countries. This partnership
would also help Turkey assist Syrian refugees both in local communities and camps
as part of its humanitarian work.

In addition to these initiatives, after the Paris Agreement of 2015 the FAO stated
that it would kick off projects and household surveys in Turkey and the region to
ensure food security and agricultural sustainability by addressing climate change.

8.5 A Life Support: Syrian Refugees and Food Security
in Turkey

The war in Syria has been ongoing since 2011. Turkey has become a major des-
tination for refugees escaping regional conflict zones, and hosts the highest number
of Syrian refugees in the world — about 3 million. If the refugee population
increases rapidly, Turkey could begin to experience challenges in providing access
to food and water. The majority of refugees are dependent on the provision of food
assistance, and due to this it is not possible to describe Turkey as possessing all four

'See at:  http://www.hurriyetdailynews.com/fao-to-help-turkish-agriculture-cope-with-climate-
change.aspx?pagelD=238&nID=99018&NewsCatID=345.

2See at: http://www.fao.org/3/a-ax280e.pdf.
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pillars of food security. Consequently, increases in the refugee population and their
food consumption are a threat to Turkey’s food security.

The food security sector continues to provide support to Syrians located both in
camps and outside camps. This is managed by several organizations for providing
food security in Turkey. The main and also leading agency is the World Food
Programme (WFP) that cooperates with other partners, such as the International
Organization for Migration (IOM), the Food and Agriculture Organization of the
United Nations (FAO) and four other NGO. Their activities are based on ensuring
the four pillars of food security as much as possible. Therefore, their main goals
include encouraging stable access to food, especially for people suffering from the
Syrian crisis, supporting food availability, and sustaining production and utilization
of food. They also want to provide food assistance in a more effective and coor-
dinated way.

The majority of Syrian refugees rely on humanitarian food assistance as their
primary source of food. In 2012, a very important step was taken with the creation
of an electronic voucher system. This system was established as the most beneficial
contribution in guaranteeing food security assistance to Syrian refugees in Turkey
(B3RP, 2015) by the WFP in cooperation with the Turkish Red Crescent (TRC) and
the Disaster and Emergency Management Presidency (AFAD). According to
research conducted by the WFP, 90% of refugees in camps, supported by the WFP
and the TRC, have an adequate diet and an acceptable Food Consumption Score
(FCS), which is comprised of the quantity and diversity of the diet of refugees. Poor
or borderline food consumption is rare in these camps and the majority of refugees
have acceptable food consumption (WFP, 2013). The introduction of the Electronic
Food Card Programme allows camp residents to meet their food and other needs by
purchasing goods from supermarkets inside the camps (Kirig¢i, 2014: 27-28).
However, about 90% of Syrian refugees in Turkey remain outside camp settings
and have limited access to basic services. The International Organization for
Migration also distributes food vouchers to Syrian refugees outside camps. The
E-card Food Programme is provided to 150,000 refugees in camps and to 82,122
refugees living outside camps. In the near future, the WFP wants to increase its
support to about 735,000 refugees and develop a more sophisticated off-camp
programme.

In 2014, Turkey became the WFP’s largest supplier of food commodities in the
world. Food consumption scores are banked into three groups: poor, borderline, or
acceptable. The WFP’s current study showed that a food consumption score of 71%
of interviewed households of Syrians is acceptable. Borderline food consumption is
typical for 23% of households and poor food consumption is suffered by 6% of
households. This means that, in total, 29% of households are not able to meet their
food needs. The composition of daily intake is inadequate, and data show that these
households eat oil, cereals and sugar almost every day, dairy products and veg-
etables roughly every second day, and pulses twice a week. In Turkey there is a lack
of data on the food security of off-camp refugees. It is difficult to monitor the
off-camp situation and gather data, but the data that are available reveal a precarious
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food security situation among off-camp Syrian refugee households: almost one-
third of the households are food insecure, with a majority of 66% at risk of food
insecurity (WFP, 2016).

8.6 Conclusion

In today’s changing and globalized world, nearly 915 million people suffer from
hunger or undernourishment. Over the past decade, food crises around the world
have highlighted the importance of agricultural development and food security in
all countries. Globalization has led to increasing interdependence between coun-
tries, and food security has acquired both national and international threats.

At the World Food Summit (WFES) in 1996 the heads of state and government
stated:

We pledge our political will and our common and national commitment to achieving food
security for all and to an ongoing effort to eradicate hunger in all countries, with an
immediate view to reducing the number of undernourished people to half their present level
no later than 2015 (FAO, 1996).

As a result, several countries have indeed demonstrated such political will by
taking successful action to reduce the prevalence of hunger and malnutrition.
Nation states have started to produce strategies to ensure food security by utilizing
developing technology.

Turkey, which restricted the ability to export, continues to run at a deficit in
foreign trade and has a dependent industry in terms of raw materials, technology
and energy. The food security score of Turkey is too low, and the risk is still
ongoing. Following recent developments, Turkey has fluctuated in terms of food
self-sufficiency. For instance, while Turkey is self-sufficient in fruit, vegetables and
meat, it is not self-sufficient in the milk and cereals groups within the food avail-
ability dimension (Niyaz/inan, 2016: 1).

Therefore, in order to protect its food security, Turkey must primarily ensure
sustainable agricultural production by raising farmers’ incomes and living stan-
dards. Raising public awareness is also crucial for food security. A potential
expansion in agriculture might also help increase employment in agriculture. To
contribute to political stability and have an effective foreign policy in the region,
Turkey should continue to improve the effectiveness of its food aid. Hence Turkey
needs to set sustainable and environmentally friendly food security policies in line
with national interests. However, with a growing population, including refugees,
and taking into account the geographical conditions and also the gradually
increasing dependence on foreign sources, it is both crucial and troublesome to
ensure food security for all country.

Biilent Sik emphasizes the key strategies for ensuring food security, such as
family farming and peasant agriculture, re-adjusting public policies, and the actors
and improving working conditions of the production of food items. Sik criticizes the
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understanding of food security in Turkey, which tends to take a superficial approach
and dwells not upon the causes but upon the factors of the issue at hand. Turkey lies
in a geographical region which will be confronted with a very serious drought in the
next thirty years. Thus, it should create a food security agenda, plan control pro-
grammes, support family farming, form an independent unit on climate change and
food security, and develop future-orientated peaceful plans and policies.” In this
regard, Turkey should embrace new agricultural policies which ensure its food
security. Raising public awareness is also crucial for food security.

As one of the most important global challenges, food security has remained a
priority on the G20 agenda since Turkey began its presidency, after Australia’s
summit in November 2014. At the G20 summit in May 2015, the Agriculture
Ministers’ Meeting in Istanbul offered G20 members, international organizations,
observer countries and other invited countries the opportunity to exchange con-
structive views on agriculture and food security. At the Agriculture Ministers’
Meeting an agreement was made on a communiqué on food security and sustain-
able food systems. The communiqué covered actions to reduce food losses and
waste in the interests of establishing sustainable food systems. It also covered
enhancing employment and income in rural areas by improving the participation of
female and young farmers in the agriculture sector; reducing poverty; stressing the
role of the private sector in improving sustainable efficiency by focusing on the
needs of small enterprises and farmer families; and other issues of importance to
G20 members. The communiqué asked the summit leaders in Antalya to prepare a
G20 Action Plan on Food Security and Sustainable Food Systems for final approval
in November 2015. Particular attention was given to supporting food security in the
developing world, focusing on sustainable food systems and improving produc-
tivity in smallholder farms. Turkey was the first G20 Presidency to implement the
Food Security and Nutrition Framework (G20 Leaders’ Communiqué, 2015).

In conclusion, to protect its own food security and to achieve sustainable agricul-
tural production, Turkey must institute sustainable land use and product planning,
preserve agricultural biodiversity, support family farming, utilize effective agricultural
and environmentally compatible methods, and increase support for rural agricultural
development programmes which encourage environmental protection on agricultural
land. Consequently, it is necessary to establish agricultural policies compatible with
social and economic policies at macro level to guarantee future food security.
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Chapter 9 M)
Exploring Environmental Justice: A
Meaningful Participation and Turkey’s
Small-Scale Hydroelectricity Power

Plants Practices

R. Caner Sayan and Aysegiil Kibaroglu

Abstract This chapter explores the emerging concept of meaningful participation
within the framework of environmental justice, with specific reference to Turkey’s
recent experience of building several small-scale hydroelectricity power plants
(HEPP). The paper scrutinizes the HEPP process, including its entrenched legal
framework, and attempts to come up with suggestions to elaborate further on the
concept of meaningful participation.

Keywords Environmental justice - Meaningful participation - Small-scale
hydroelectricity power plants - Turkey

9.1 Introduction

Turkey has traditionally identified its hydroelectricity potential as one of its key
national energy sources and has been constructing dams and reservoirs to harness
this potential. Throughout its history, constructions of mega-dams, particularly on
the Tigris and Euphrates rivers as a part of the South-eastern Anatolia Project
(Turkish acronym: GAP) enabled Turkey to generate electricity and implement a
regional development programme based on hydro-constructions; however, they
were also criticized due to their social, cultural and environmental impacts on local
communities, cultural and historical heritage and local habitats in south-east
Turkey. Such criticisms are still arising, particularly in the case of the construction
of Ilisu Dam in the same region (Ilhan, 2009).

Since the 1980s, when neoliberal policies started to dominate world politics,
Turkey has introduced neoliberal notions to its economy (Boratav, 2012). Water
management and the energy sector emerged as the first sectors which have been
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reformed in accordance with neoliberal notions (see Baskan, 2011; Kibaroglu et al.,
2009; Harris/Islar, 2013). This has led Turkey to experience a paradigm shift in its
water management and energy sector from state-led constructions of mega-dams to
the private sector-led constructions of small-scale hydroelectricity power plants
(HEPP, hereafter), particularly in the 2000s (see Sayan/Kibaroglu, 2016).
Currently, it is estimated that Turkey has authorized and/or constructed around
1500 HEPPs throughout the country to maximize its utilization of its hydropower
potential. Although these small-scale HEPPs have fewer social and environmental
impacts than mega-dams, these constructions are widely associated with local
opposition movements due to their social, economic, cultural and environmental
impacts, such as loss of livelihoods, decrease in water availability, deforestation and
loss of water use rights. Local communities also opposed to HEPPs, as they per-
ceive the process of planning and construction to be non-transparent and
non-democratic (Hamsici, 2010). This chapter therefore focuses on the process of
small-scale HEPP construction, as it represents the most recent paradigm in
Turkey’s water management and energy sector, and explores why local commu-
nities perceive it as non-transparent and non-democratic.

We explore the emerging concept of “meaningful participation” within the
framework of environmental justice, with specific reference to Turkey’s recent
experience of building several small-scale HEPPS. We scrutinize this process,
including its entrenched legal framework, and come up with suggestion to elaborate
further on the concept of meaningful participation by delineating its four compo-
nents. We mainly adopt a qualitative methodology with discourse and legal doc-
ument analysis as well as mass and social media analysis of Turkey’s HEPP
policies. Additionally, we have conducted a field-study in south-western Turkey to
strengthen our empirical analysis. To enrich our analysis we scale up our study to
include observations and remarks on the social and environmental impacts of
Turkey’s small-scale HEPP venture.

9.2 Procedural Environmental Justice: Meaningful
Participation

Since the late 1970s, the concept of environmental justice has become an integral
part of environmental social sciences. As a contested concept, it “address[es]
questions of inequality, fairness, and rights with respect to environmental condi-
tions and decision-making processes” (Holifield, 2012: 592).

With the evolution of the concept, its theoretical focus has shifted from the
redistribution of environmental burdens and benefits across society towards other
dimensions of justice, such as recognition and participation (see Schlosberg, 2007,
2013). Procedural environmental justice refers to people’s participation in envi-
ronmental governance (Schlosberg, 2004). It also suggests that more democratic
and more participatory decision-making processes on environmental issues can
tackle the recognitional and distributive environmental injustices within society
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which occur because of undemocratic and non-participatory processes (Holifield
et al., 2009). This body of literature also places issues like the enforcement of
environmental laws, access to information, transparency, accountability and access
to legal processes on the agenda. Authors like Hunold/Young (1998) and
Shrader-Frechette (2002) highlight the deliberative democracy in addressing pro-
cedural inequalities experienced in environmental decision-making processes.
Additionally, the Aarhus Convention is utilized by Mason (2010), De Santo (2011),
and Walker/Day (2012) as the key way to pursue procedural justice in similar
processes.

Within these discussions, one concept emerges as “the central concern of pro-
cedural environmental justice”: meaningful participation (Holifield, 2012: 592).
Accordingly, environmental justice literature identifies meaningful participation as
a prerequisite for attaining justice in environmental governance (Schlosberg, 2004;
Paavola/Adger, 2006; Holifield, 2009). Although the concept can be defined in
different ways, Solitare’s (2005: 921) approach to the concept as ‘successful
communicative planning requir[ing] conditions that allow all citizens to participate
freely and equally’ is seen as one of the broadest and most open-ended definitions
of the concept.

The prerequisites of meaningful participation have been seen in two ways. In the
first, Solitare (2005: 921) lists the conditions of meaningful participation as follows:

For citizens to want to participate: (1) there must be a commitment to their involvement
from all ...; (2) they must be aware of the opportunities to participate; (3) they must have
time, as a resource, to commit to the process; (4) they must trust that other[s] are fair and
honest; and (5) the issue under consideration must be one they perceive to be a problem.

The United States Environmental Protection Agency (US EPA, 2013), on the
other hand, defines them as follows:

Meaningful involvement means that: (1) people have an opportunity to participate in
decisions about activities that may affect their environment and/or health; (2) the public’s
contribution can influence the regulatory agency’s decision; (3) their concerns will be
considered in the decision-making process; and (4) the decision-makers seek out and
facilitate the involvement of those potentially affected.

The prerequisites of meaningful participation are not radically different in either
of these approaches. The delineation of such prerequisites indicates that meaningful
participation should be guaranteed in environmental governance. This makes the
process fairer, and ultimately the decision is more likely to be widely accepted by
the community. This is because the representation of the affected population can be
ensured and decisions taken as a result of such an inclusive process can be regarded
as legitimate, since it gives the affected population a chance to influence the
decision-making process (see Solitare, 2005; Paavola/Adger, 2006; Holifield,
2012). Although there are similarities with deliberation, this concept is more
open-ended and more applicable to the contextual studies.

The concept of meaningful participation inherently carries the main assumption
of procedural (environmental) justice, asserting that fair processes are likely to lead
to fair outcomes. Despite the concept’s relation to deliberative models, it is not too
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idealistic or Western-centric, since each country or community may have an
understanding of meaningful participation which is not necessarily centred on
deliberative democracy or the principles of the Aarhus Convention. Instead, as seen
in environmental justice literature, meaningful participation may provide a more
contextual outlook on socio-environmental injustices. For instance, Solitare (2005)
highlights that her implementation of the concept stays within the limits allowed by
US legislation and the legislation of individual states. A similar approach can be
taken for this research. Accordingly, the field-study findings and comprehensive
analysis of the legal framework of Turkey’s HEPP process demonstrates that local
populations expected a degree of meaningful participation, as indicated by Solitare
(2005) and the US EPA (2013), within the limits of Turkey’s legislative framework.
For this research, as a result of findings from our field-study (i.e. interviews, nar-
ratives, videos) about the HEPP process in south-western Turkey, the conditions of
meaningful participation can be defined as follows:

1. Consideration and inclusion of locals in the policy process;

2. Representation of the concerns and recommendations of locals in the policy
process;

. Ability of locals to influence the policy process;

4. The efforts of state institutions and administration to ensure public participation.

[98]

When the general HEPP process of Turkey and the relevant legal framework are
uncovered, it is possible to see instances of these four components of meaningful
participation. For example, the Environmental Impact Assessment (EIA) by-laws
(2003, 2008, 2013, 2014) underline that companies whose projects fall under
Annex I of the by-laws are required to conduct public participation meetings and
reflect the locals’ concerns and recommendations in their final project files to obtain
EIA clearance before they initiate HEPP constructions. This clause straightfor-
wardly implies that the by-laws urge companies to include local communities into
the HEPP process and encourage them to raise their voices. In doing so, the by-laws
explicitly aim to achieve the representation of locals’ concerns and recommenda-
tions in the HEPP process, and pave the way for the locals to influence the policy
process. The same by-laws also require the state agencies to monitor the conduct of
those public participation processes, which suggests that the State has to ensure
their proper conduct. Above all, as revealed further in the following sections, an
understanding of ‘meaningful participation’ is not too distant or idealistic in the
Turkish context. In fact, the notion was frequently referred to in the narratives of
interviewees, and was detected in the relevant legal, official and organizational
documents.
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9.3 Methods and Case Study Selection

We applied a qualitative methodology. Discourse analysis, document analysis (i.e.
legal documents) and mass media/social media analysis were adopted to analyse
Turkey’s HEPP policies. In order to achieve an empirical depth in this work,
fieldwork was conducted in Saklikent (south-western Turkey), Istanbul and Ankara
in 2014. State Hydraulic Works (DSI, Devlet Su Isleri) engineers, NGO repre-
sentatives, local communities, local administrators and lawyers were among the
participants in individual semi-structured interviews conducted during the field
study. Additionally, for deeper analysis of the Saklikent HEPP case, four focus
group meetings were conducted with the local communities in the basin.

Each HEPP results in a unique set of socio-spatial transformations, shaped by its
historical, geographical, and technical particularities. Consequently, each case study
revealed different forms, levels, and patterns of socio-environmental relations and
public participation. This chapter seeks to illustrate how hydropower development
disregards the meaningful participation of local communities by focusing on a
particular case study from Turkey — the Saklikent HEPP in south-western Turkey,
one of nearly 1500 HEPPs under development in the country. Saklikent was mainly
chosen because HEPP cases in south-western Turkey are relatively under-
represented in the newly emerging literature on HEPPs in Turkey. Furthermore,
the Saklikent case represents a completed process: all pending court processes were
completed; public opposition was over; and the HEPP construction was withdrawn.
This enabled us to track the entire process and see how legal and administrative
processes at national level were reflected in a real-life case.

Saklikent Valley is located in south-western Turkey, parts of which have been
recognized as a national park for its renowned natural beauty. Strolling through
Saklikent Valley, scenic views intertwine with ancient ruins, easily grabbing
attention. Amid this tremendous natural beauty are the main water sources sup-
porting the basin: the Esen Stream and its tributaries. Following the stream away
from the national park and approaching the Valley’s borders by following the
stream, small settlements begin to appear, completing the scene. When visiting
these settlements, it becomes apparent that the stream and natural beauty are seen as
the main livelihoods of the local communities. This is not just apparent from
conversations held in the basin; the greenhouses, fruit gardens, fish-farms, agri-
cultural plots, small touristic businesses, tourists wandering around and trout
restaurants speak for themselves.

In December 2008 two HEPPs were licensed to the same company for con-
struction towards the borders of the Valley (Demir, 2011). These HEPPs were
expected to generate 9.67 MW of electricity. They would also include a reservoir,
covering 230,000 m? within the basin. Local communities did not welcome these
HEPPs, however, and they organized a series of opposition movements and initi-
ated court cases between 2010 and 2013. Due to this public opposition, the con-
struction company inquired as to the possibility of withdrawal by applying to the
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Electricity Market Regulatory Authority (EPDK) [Enerji Piyasasi Duzenleme
Kurumu] on 30 April 2013. This was approved by EPDK on 26 May 2013,
meaning that the company withdrew from the process (Evrensel, 2013).

9.4 Meaningful Participation and Saklikent HEPP

To analyse the HEPP process of Saklikent, it is first necessary to look at the
planning and tendering and licensing processes to make an initial analysis of the
meaningful participation of local communities and nature. The proposed HEPP was
licensed in December 2008, and the licensed company convened the two
EIA-bound meetings in the villages neighbouring the construction site in April
2010 (see Demir, 2011). This shows that this HEPP had already been planned,
implemented, evaluated, approved, and licensed before December 2008, since these
steps need to be completed prior to licensing (see the 2003 By-Law). A water use
rights agreement between the state and company had also been signed before this
date, according to the By-Law (2003). This implies that the majority of the pro-
cesses required for the above steps were undertaken without public participation.
Accordingly, it can be stated that the state institutions and company were the only
participants in the majority of this HEPP process.

It can be claimed that the local community was, in theory, included into the
HEPP process during the EIA phase. In the Saklikent basin, there were two
EIA-bound meetings conducted by the company before it attempted to initiate the
construction, since this HEPP fell under Annex I of the EIA by-laws (2008, 2013,
2014), requiring the company to obtain EIA clearance by going through an EIA
process. As previously stated, the first element of meaningful participation is
considering local communities and including them in the policy processes. To
evaluate whether the locals were included to the HEPP process or not, and the
degree of representation of their concerns and recommendations, it is essential to
analyse how they were informed about the process and the EIA meetings.

The participants of Focus Group Interview 1 at Demirler Village claimed that it
was their mukhtar (village head) who mentioned the potential HEPP construction
around the village. They maintained that the mukhtar had immediately communi-
cated with the volunteers in Fethiye, as a result of which the legal struggle was
initiated. These participants reported that locals came across the company
employees when they were reportedly conducting feasibility measurements in the
area prior to the construction process (Focus Group Interview 1). One environ-
mental activist from Fethiye added that the mukhtar coincidentally encountered the
company representatives, whom he knew from the EIA meeting (the first meeting
detailed below), and they had a confrontation there, after which mukhtar took a
proactive role against HEPPs in his village.

In Focus Group Interview 2, conducted in the neighbouring village, Esen, the
EIA-related meeting was indicated as the first occasion when locals were officially
informed about the potential HEPP construction. This meeting was mentioned
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particularly in Esen, which may be because the first EIA meeting was convened in
this village, the participation of which was ‘high’ according to Group Interview 2.
The Group 2 participants additionally maintained that people from neighbouring
villages also showed interest in this first meeting, as corroborated by, for example,
the participants of Group Interview 1. The participants of Group Interview 2
claimed that the meeting was ‘tense’. In their contention, the informants were
nervous, and the locals became nervous when the informants refrained from dis-
closing the potential harms of the HEPP construction. One of the participants of
Group Interview 2 also stated that the DSI and EPDK officials present at that
meeting sided with the company, which further annoyed the locals.’

The second EIA meeting was conducted one day after the previous one in April
2010 in Palamut Village, where Group Interview 4 was conducted. The participants
of Group Interview 3 stated that they (and other people from that village) attended
this meeting, and the informants constantly told them that the village would not be
damaged, and that the minimum water flow, i.e. 10% as determined by the water
use rights agreements, would always be assured by the company. No reference was
made to the potential harmful impacts of the project. The participants of Group
Interview 4 emphasized that the company promised to repair their irrigation canals,
which had not been repaired and activated by the state for over 60 years. The
participants also highlighted that the landowners, whose lands would be expro-
priated and inundated by the small reservoir associated with HEPP, were not offered
any alternatives.

These two meetings were not the only ones conducted for the potential HEPP
construction in Saklikent, however. One local administrator in the stream’s basin
mentioned another meeting undertaken in Kas, which is around 50 km away from
the basin. He said that a state institution conducted this meeting in November 2011,
when the benefits of the potential HEPP constructions were described. Videos of
that meeting (see Facebook page of Fethiye Saklikent Koruma Platformu [Fethiye
Saklikent Conservation Platform, FSKP]) confirm his account. It is important to
note that this meeting was not undertaken within the EIA process. According to this
local administrator, at this meeting, the recommendations of the local people were
immediately “opposed and repelled” by the officials. He maintained that the entire
meeting was based on notions of the “commercial benefits of HEPPs” and “their
contributions to the villages”, while these benefits were “not persuasive”, “quite
rhetorical”, and “not bound to any protocol”. Like the majority of the participants of
the group interviews cited above, he also highlighted that it was the volunteers who
actually tried to inform the locals about these projects and provided a more con-
vincing account of the whole HEPP process. As a result, the locals committed
themselves to conducting protests and initiating the legal fight against the HEPP.

'According to the EIA by-law, state institutions should monitor the meetings, which is the reason
why these officials were present at that meeting. Here the participant notes that, instead of
observing the meeting impartially, the state representatives were backing the company’s arguments
during the meeting, which contravened their remit and consequently annoyed the locals.
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All of the empirical data presented up to this point has demonstrated that the
HEPP process and the relevant legal framework did ostensibly include locals during
the EIA process, after the completion of planning and licensing. However, from the
narratives of these interviewees, it appears that the locals were informed late and
improperly. The potential negatives of the HEPP were concealed from them, and no
alternatives were offered to the villagers apart from the limited expropriation fee.
Most importantly, as indicated by a local administrator, the informants undermined
the comments and recommendations of the locals during this process. This was
confirmed by the other group interviews when they described the EIA process.
Accordingly, it could be said that the locals’ inclusion and recognition in the
Saklikent HEPP process was limited, consisting only of the EIA meetings.
Furthermore, the representation of their concerns was not ensured in this process, as
indicated by the interviews cited above.

From this point, the analysis can move on to the third element of meaningful
participation, which is whether the local community was able to influence the HEPP
process. It can be purported that locals were able to assert their concerns during the
HEPP process, but not through the EIA meetings and legal framework of HEPPs
which were supposed to ensure their participation. Instead their participation in the
pre-construction process of the HEPP was made meaningful through alternative
ways. As corroborated by the local interviewees, they unilaterally organized a series
of activities to raise awareness of the potential HEPP issue of Saklikent at local
level, which were also publicized at national level. Interviewees narrated these
activities. They recounted that demonstrations were initiated after the scientists and
volunteers from Fethiye informed them of the potential harms of the HEPPs. The
mukhtars of the basin then collaborated with each other and let each other know
about every single development regarding the HEPP issue, while also using their
contacts in the local branches of the ruling party to transmit their concerns about the
HEPP process to the high-level officials in Ankara. Their actions were confirmed by
the participants of Group Interview 4, in which one of them stated that they even
attended a national protest in Ankara on HEPP issues as the representatives of the
Saklikent HEPP resistance, to make their cause visible at national scale.

Meanwhile, at local scale, marches, protests, informal public information
meetings, and picnics were organized by FSKP.? In addition, the concerned villages
also managed to collect the necessary amount of petitions, and initiated court cases
to stop the construction of the Saklikent HEPP. The EIA clearance, granted in 2012,
was cancelled by a court decision in April 2015.7 Other cases were never concluded
since the company officially stepped back from the HEPP project in December 2013
due to the public opposition (Evrensel, 2013). All these attempts demonstrated that
the official EIA process, which is supposed to lead to meaningful participation of
the locals to the HEPP process by including them to the process, representing their
comments and recommendations about the HEPPs, and providing them with the

The copies of the calls of these activities are filed with the author.
3The court decision is filed with the author.
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necessary conditions to participate in the process, failed. Hence the locals adopted
alternative methods such as protests and legal struggles to influence the HEPP
process.

By analysing these protests and legal struggles, the fourth element of meaningful
participation, which examines the State’s efforts to ensure the participation of
locals, can be assessed. Instances of this component can be found in the
pre-construction and construction stages of the HEPP. It can be seen here that the
locals did not face pressure or obstructions by the state institutions. However, state
institutions did not make much effort to ensure their participation either. At least, by
examining locals’ claims about the EIA meetings, it can be seen that the partici-
pation of locals was not achieved in practice, and the process was not managed
properly. Concerning this HEPP case, there is not much to say about the State’s
efforts to ensure public participation, which is implied in the process itself, but the
situation can be clarified by the anecdotes provided by two volunteers from Fethiye,
who took part in this HEPP process and attended these EIA meetings. Accordingly,
one NGO representative describes the EIA-bound meetings convened in this basin
as follows:

They announced the meeting there [referring to the first meeting conducted in Esen] in a
newspaper distributed in Mugla [referring to the fact that the locals may not have access to
that newspaper since it is distributed in a limited area], so it is obvious that they tried to
conceal something. Once we went there, we slowly understood. The man in front of us was
an engineer, the company employee. [He was] very annoyed, very nervous. He was
chewing gum, was talking slowly. [We asked] how many trees will be cut down? He does
not know. How much excavation will be carried out? He does not know. How long will the
construction continue? He does not know. So, there is a trick there...He said like we will do
this, nothing is going to happen, in fact, the water will rise a little bit, nothing else will
happen etc.

An independent activist also describes these meetings:

We attended [those meetings]. At the beginning we thought that these meetings may be
beneficial. We were thinking that the signatures collected there and discussions held would
lead to the right outcome. We then learnt through experience that EIA meetings were used
by the companies during the legal processes to prove that they had actually informed the
local people. The public consultation process is superficial. We learnt how these reports and
discussions held there were just token as follows: Many of these meetings are conducted
under the supervision of the Ministry of Forestry [and Water Affairs]. We saw that the
official reports did not reflect the complaints made there; on the contrary, we saw that the
language of these reports was quite positive [about the project]. In fact, in one of those
meetings, 1 asked for a copy of the official record, which NGO representatives and/or
mukhtars may request on behalf of the participants, but the guy did not want to give it...For
this reason, we witnessed that at many places, public servants act maliciously in favour of
the companies. We realized that these meetings are not useful.

The anecdotal accounts and group interviews reviewed above affirmed that the
processes supposed to ensure public participation were not adequate to convince
people. On the contrary, they led to further suspicion about the HEPP project in the
local people’s minds. In addition to this information, local activists and NGO
representatives also praised the efforts of the mukhtars of this basin in the HEPP
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process. They highlighted that all of the mukhtars stuck together, even when the
company tried to approach them individually to negotiate about the process, and
mobilized their subjects in all these processes. Since all of them shared the same
cause, their stance was solid against construction of the HEPP. This is important,
because, in traditional Turkish rural life, if you want to do anything in a village, or
if you want access to any village, you should first talk to the mukhtar. For this
reason, companies generally try to persuade the mukhtar before they initiate con-
structions, as indicated in a series of interviews conducted with the DSI officials.

In the context of the Saklikent HEPP case, the company and the state did not do
much to reflect the locals’ concerns in their projects, and did not disclose the
potential harm to the locals throughout the entire process. The full participation of
the local people in this process was not attained, which led to the neglect of their
concerns and recommendations in this process, hindering their meaningful partic-
ipation. The administration or state institutions did not provide the necessary
conditions for meaningful participation, rather the local people and volunteers
sought for alternative ways to influence this HEPP process. It could be concluded
that the meaningful participation of locals (by the legal framework) was quite
limited in the HEPP case of Saklikent, but participation became meaningful when
locals established their own ways to raise their concerns, which eventually led to the
withdrawal of the company from the HEPP process.

9.5 Scaling up the Debate: Meaningful Participation
in Turkey’s HEPP Process

The problems revealed so far are mainly peculiar to the case study area; however,
similar issues are widely seen in Turkey’s HEPP processes. Representatives of two
prominent national-level environmental NGOs respectively argue that:

It [referring to the HEPP process] is fundamentally a ‘rights’ issue...The hydrological cycle
has to be recognised and it has to serve to [provide] water, to [support] fish living and
feeding from that basin, to [produce] rain conceived through evaporation from that source,
needed by the basin’s farmer. Water is the right of humans and all living organisms of that
cycle. And the process that Turkey’s water politics and HEPPs have brought us does not
recognise that right. In fact, they operate in the worst possible way. It is okay if you
[referring to the state] consult people and get their opinions [in the HEPP process] and then
make a bad decision, but even that is not the case. They seek neither public nor expert
opinion. In fact, [even] EIA Reports are full of lies. All EIA Reports [in Turkey] are
approved...They are copies of each other. Thus, the intention [of the State] is not to have
equitable water management and there is no political commitment to ensure it. Even worse,
the Ministry [of Forestry and Water Affairs] does not advocate such a[n equitable and
participative] policy[-making process].

There are sensitive issues about HEPPs...like the existence of national parks, wetlands,
forestry areas which represent actual HEPP sites. I need to inform you that every single
river [stream] of Turkey is projected for HEPP development! It raises the question: Do we
not have any wetlands or nature protection area or forestry? It is easy to infer that HEPPs do
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not consider what needs to be considered in the process... [For example, the] EIA process
has...to be conducted prior to constructions... [but] it remains superficial... We see cases in
which constructions began without completing the EIA process...In addition, there are
people using that water for their livelihoods. They are disregarded too in the HEPP process.

These extracts imply that Turkey’s HEPP processes are not conducive to the
components of meaningful participation. The roots of these missing elements in
Turkish politics lie in the focus on modernization and modernist legacies. This, in
turn, illustrates how the Turkish state perceives meaningful participation in the
HEPP process.

As clearly indicated in Bozdogan/Kasaba (1997) and Adaman/Arsel (2005),
policy-making processes are inherently centralized and operated with a top-down
perspective. This can be seen in Turkey’s HEPP process, as its operation is
introduced at administrative level, shown in Fig. 9.1 (see also Ozerol et al., 2013).
The operation of the process and the roles of the relevant actors are explained in this
section, based on the By-law on Principles and Practices on Signing the Water Use
Right Agreements for Electricity Production in the Electricity Market (2003). These
operations and roles are also corroborated by the NGO representatives, DSI officials
and private sector representatives interviewed for this study.

The DSI, operating under the Ministry of Forestry and Water Affairs, and EPDK
under the Ministry of Energy and Natural Resources, can be thought of as the key

DSI-EIE
N -Submits the letter -Ask for feasibility

of indemnity and reports from
project proposals companies

Company

DSI-EiE DSi

-Planning ~Calls for
-Projecting applications

DSI EPDK Dsi

. Company -Approval of
-Approval of o Pyl
feasibility reports -Application to EPDK company’s licence
- for production licence application
-Informs EPDK R
-Informs DSI

-Signature of Water
Use Right Agreements
with the company

EPDK and
Ministry of Ministry of Company

EPDK Environment and Energy and
Urbanisation Natural

Resources -Operation of HEPP
-Initiating
expropriation
process

-Construction
-Finalisation of
licensing -EIA clearance for

the company -Electricity Production

DSi-Ministry of Ministry of Energy and
Energy Natural Resources

-Monitoring -Utilization of electricity

Fig. 9.1 Overview of the HEPP process in Turkey. The author’s own illustration heavily based on
2003 By-law, also described by the interviewees. Same figure appears in the author’s publication
(Sayan, 2019)
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institutions governing the HEPP process. According to the 2003 By-law and its
amendments in the years of 2008, 2013 and 2014, the DSI and/or the General
Directorate of Electrical Power Resources Survey and Development Organization
(EIE) under the Ministry of Energy and Natural Resources [Elektrik Isleri Etiid
Idaresi*] initially develop the available projects, and DSI then announces them on
its website, where the application process for the companies are detailed (see Clause
5). In these initial steps, companies apply to the projects they are interested in by
submitting a letter of indemnity and proving their capacity to undertake the
advertised projects (see Clause 6). When completing the applications, the DSI and
EIE require applicants to submit a feasibility report for the projects (see Chap. 3 of
the by-law, particularly Clause 8). If these feasibility reports are approved, suc-
cessful applicants are informed that they are qualified to sign a water use rights
agreement, and the EPDK is simultaneously informed of this decision (see Chap. 4,
Clause 10 of the By-Law). Once this decision is made, companies have to apply to
the EPDK to get an electricity generation licence. If the EPDK decides that it is
appropriate to issue an electricity generation licence to a company, it then allows
the DSI to sign the water use right agreement with the company. Then, the company
and DSI sign the agreement, and the EPDK is informed; this finalizes the licensing
process (see Chap. 4 of the 2003 By-law).

The application and licensing are not the only elements of the HEPP process.
Companies which sign water use rights agreements with the DSI also have to
receive EIA clearance (see Clause 12 of the 2003 by-law). The most recent by-law,
issued in November 2014, indicates that each project has to receive EIA clearance
from the Ministry of Environment and Urbanization before investments and con-
structions of relevant projects can be initiated. This clearance may be in the form of
approval of the EIA Report submitted by the companies or state institutions to the
Ministry, which is required for a list of projects named in Annex I of the By-law,
including run-of-the-river HEPP constructions with capacities above 10 MW. The
ultimate decision is either the “EIA is positive” or the “EIA is negative”. Clearance
may also be in the form of the approval of a file introducing the project to the
Ministry, which is evaluated by a method of selection and elimination. Here, when
a project falls under Annex II of the By-law including small-scale HEPPs (with
capacities between 1 and 10 MW), a commission within the Ministry of
Environment and Urbanization gives the ultimate decision. This commission may
either decide on “EIA required”, meaning that the company has to go through the
process implemented for Annex I projects, or “EIA not required”, which authorizes
the companies to operate. Projects not mentioned in Annex I and II are not required
to go through an EIA process. Other annexes of the By-law refer to the environ-
mental legislation of Turkey, detailing the legal framework regarding the envi-
ronment that must be taken into consideration by applicants in their EIA process.

“The EIE was abolished in 2011, and its duties were transferred to the General Directorate of
Renewable Energy, operating under the Ministry of Energy and Natural Resources. This
Directorate was later transferred to the General Directorate of Electricity Works in July 2018.
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Annex I and Annex II are important, as they define which projects have to go
through an EIA process, or a selection and elimination process, while unnamed
projects are exempted from an EIA process since their environmental impacts are
considered to be minor. In the case of small-scale HEPP developments, according
to the 2003 By-law on EIA, projects should go through an EIA process if their
capacities are above 50 MW, while those with capacities between 10 and 50 MW
fall under selection and elimination criteria. This implies that HEPPs below 10 MW
are not required to follow any of these procedures. According to the 2008 By-law,
the HEPPs with capacities above 25 MW are required to follow an EIA process,
while those between 0.5 and 25 MW have to follow the selection and elimination
criteria; the rest are exempted from the EIA. Each by-law overrules the previous
one and does not include the projects initiated before its issue, leading to compli-
cations in implementation.

These by-laws require compulsory public participation meetings for projects
going through the EIA process (Clause 9, 2014 By-law). In fact, the EIA process is
the only time when the public can participate in the policy process (including
HEPPs). According to the by-laws, the meeting content, date and place should be
announced at least ten days before the meeting in a local (or national) newspaper. In
addition, the meeting is supposed to be convened in the most convenient place for
the local people. The purpose of those meetings is indicated to be ‘receiving the
public’s opinions and recommendations regarding the projects’ (Clause 9,
Section 1). Accordingly, the recommendations and opinions of the public repre-
sented at the public participation meetings is one of the criteria through which the
Ministry evaluates the EIA process. If the company fails to provide evidence of the
meeting, the EIA process will end negatively, leading them to lose their license and
invalidating water use rights agreements, as stated in the template water use rights
agreements (2003 By-law).

However, when examining its implementation, it is seen that the framework fails
to achieve meaningful participation, confirming the claims of Interviewee 1 and the
participants of Group Interview 8. According to a statistical sheet published by the
Ministry of Environment and Urbanization (2015b), in the years between 1993 and
2014, 3736 projects under Annex I (not just HEPPs) were given “EIA is positive”
status (24% of which were energy projects), while only 33 were indicated as “EIA
is negative”. 47,314 projects analysed under Annex II resulted in the decision “EIA
not required” (6% of which were energy projects), and 638 were designated “EIA
required” for the same period. Another official source, a parliamentary inquiry
replied to in 2013 (Bayraktar, 2013), clearly indicates that out of 655 energy
projects (general), 274 HEPPs were given “EIA is positive” status, while out of
2588 energy projects (general), 1082 HEPPs were designated “EIA not required”.
This response, and other relevant sources, do not clearly indicate how many of the
HEPPs are granted the status of “EIA required” or “EIA is negative”. However, the
Union of Chambers of Turkish Engineers and Architects (TMMOB) [Tiirkiye
Miihendis ve Mimar Odalari Birligi] report (2011) indicated that ‘none’ of the
HEPPs were given “EIA is negative” status. This suggests that the number of
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projects subjected to a proper EIA process is relatively small, which makes
meaningful participation debatable in Turkey’s HEPP process.

Additionally, before companies start to construct power plants, the expropriation
process has to be conducted in the cases which require it. This process is governed
by the EPDK, while expenses and expropriation fees also have to be afforded by the
companies (interview with a company representative; see also Law No. 2942,
1983). To complete this process, the relevant permits for the HEPP construction
have to be issued by the governorates and local branches of the relevant state
institutions at local scale. Expropriation decisions do not particularly seek the
consent of landowners, especially when undertaken under “urgent expropriation”
(interview with a lawyer; see also Law No. 2942, 1983). According to Law
No. 2942 (1983), landowners do not have the right to challenge an expropriation
decision; they are only allowed to challenge the value of their property predeter-
mined by the state/courts. Furthermore, if the lands or properties belong to the State,
the company can appropriate it without seeking public consent (see Leblebici,
2012).

After the completion of these bureaucratic steps and during construction of the
HEPP, the DSI or private companies assigned by the DSI conduct the monitoring
process. The DSI and the Ministry of Energy and Natural Resources are also
supposed to undertake routine controls during HEPP operation, as indicated by a
DSI official. When it comes to the trading of the electricity produced in those power
plants, the Ministry of Energy and Natural Resources offers incentives to companies
and purchases their electricity (EIE, 2014). This entire process is depicted in
Fig. 9.1, which also briefly demonstrates the responsibilities of the actors involved
in this process.

The examination of this general HEPP process (and Fig. 9.1) may reveal that
Turkey’s administrative traditions have been shaped by modernist notions. The
general HEPP process (Fig. 9.1) itself is governed in a highly centralized way, as
shown by the case study. For example, potential HEPP projects are prepared and
planned in the headquarters of the DSI and Ministry of Energy and Natural
Resources (and its affiliated institutions) in Ankara, where companies apply to them
and their applications are evaluated and approved (interview with a DSI official). It
is obvious that only a few actors are included actively in this process, namely the
DSI, the Ministry of Energy and Natural Resources (EPDK and Directorate General
of Renewable Energy), Ministry of Environment and Urbanization, and the com-
panies (corroborated by the interviewees cited above). Public participation only
becomes part of the process (after the completion of planning and tendering of the
projects) during the later stages of the process via the EIA process. However, as
demonstrated by the above cases, not every HEPP is subject to an EIA process,
which would ensure meaningful public participation. As the capacities of most of
Turkey’s HEPPs are below legal limits, companies can submit their project files to
the Ministry to get “EIA not required” status without engaging with locals,
implying the system is operated centrally, minimizing public participation.

DSI officials interviewed for this study confirmed these points in their narratives,
and reinforced the above-pictured HEPP process as being the norm. DSI officials
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and also the company representative interviewed highlighted the necessity for more
involvement of the DSI in the entire process, demanding more centralization. DSI
officials, as argued throughout this research, based their claims on the notion that
DSI has the best knowledge of water, reflecting modernist notions of rationality and
technocratic governance. In these interviews, public participation and bottom-up
approaches in water management are ignored, while the knowledge of local people
has been criticized; they are not seen as being capable of making meaningful
contributions to the HEPP process, since it does not correspond to the technocratic
understanding of water management. A long-term employee of the local branch of
DSI in Fethiye, for instance, confirmed that HEPPs are actually ‘state projects’,
where it is only DSI preparing and calling for companies’ applications. He tacitly
admitted there were deficiencies in the way public participation is handled in the
HEPP process, but put the blame for this on the companies. He and his colleague
said that “if DSI approves a project, it means that it is appropriate”, and implied that
DSI officials are biased against public participation, since the projects planned and
approved by DSI are considered to be ‘appropriate’. It appears that the meaningful
participation of locals is inherently not welcomed in water management in Turkey,
and centralized and rationalized technocratic water management is perceived as
being necessary. Based on such evaluations introduced by DSI bureaucrats, this
also implies the State’s expertise in water management, all of which are consistent
with the notions hitherto discussed under the banner of modernization.
Furthermore, these narratives show that these discussions are centred on other
modernist legacies, namely national pride and developmentalism (see Adaman
et al., 2016). For example, two DSI officials, both of whom currently hold key
positions in the DSI, frequently referred to developmentalist and nationalist ele-
ments when they justified the operation of the HEPP process in Turkey. They
emphasized that the HEPPs and water are our “national resources”, which are “very
important” and should be utilized. When they further advocated the HEPP process
and its centralized nature, they approximately meant that “if you want electricity,
there is a price for that and you have to pay this price”, emphasizing the prioriti-
zation of the developmentalist approach in the HEPP process.” Furthermore,
another DSI official underlines the importance of ‘national resources’ in electricity
generation; he proposes to “obtain the maximum energy we can get out of that”,
which holds both nationalist and developmentalist elements. The company repre-
sentative also implied similar issues by highlighting the necessity to “dam every
single brook” to “afford energy needs of Turkey” for economic development. He
demanded that state institutions show greater initiative and take more financial
responsibility for further planning. These examples and analyses show that the
modernist legacies of nationalism, and particularly developmentalism, still prevail
in the recent HEPP processes, when their operation is viewed at national scale.

Due to the positions of the participants in this group interview, the interview was not recorded.
However, they let me make notes when they were responding, so the quotation is not the exact
wording.
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They are used to justify the centralized and top-down nature of the HEPP process
by these key actors. However, most importantly, this understanding paves the way
for the creation of controversial legal frameworks which permit HEPP constructions
in sensitive environments and non-inclusive HEPPs. Any action boosting devel-
opment is justified under these circumstances, in which public consent and par-
ticipation are not necessarily required to be sought — see key legislation, including
but not limited to the Law on Expropriation (No. 2942, 1983), the Law on
Resettlement (No. 5543, 2006), the 2003 By-law on Water Use Right Agreements
and the 2005 Law on Renewables as well as environmental acts including the Law
on Forestry (No. 6831, 1956), providing numerous exceptions which allow con-
struction on ecologically and socially sensitive and vulnerable areas.

9.6 Concluding Remarks

It could be claimed that the non-participative approaches present in HEPP processes
come from the modernist legacies of nationalism and developmentalism in Turkish
politics. Analyses of the local HEPP process showed that the locals did not accept
these modernist legacies, or the non-inclusive HEPP process itself. The Saklikent
case and some others analysed by Hamsici (2010), Islar (2012a, b), and Aksu et al.
(2016) also display the fact that locals were against the non-inclusive operation of
the HEPP process. The local interviewees demonstrated that they wanted to
meaningfully participate in HEPP processes, as these might significantly impact
their lives. However, due to the modernist legacies embedded in Turkish politics, a
degree of meaningful participation has not been achieved within the official process.
This is despite the existence of a relevant legal framework in the Turkish legal
system, especially within the EIA by-laws. Instead, in the case studies, meaningful
participation was obtained through the locals’ own efforts (see Hamsici, 2010 for
numerous similar cases in Turkey). This malfunction of the meaningful participa-
tion element in HEPP processes can be concluded through an independent local
activist’s explanation, in which he criticized the entire HEPP process and the
administration’s reluctance to include local people in HEPP processes, while
underlining the will and role of the locals in the achievement of their meaningful
participation:

The official part of the story [referring to the State] does not make any effort to protect
[people and the nature]. Everything is lumbered on the people who will be affected by those
projects. They become their own engineers, their own academics, their own peasants, their
own farmers, their own protesters and their own environmentalists.
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Chapter 10 M)
Conclusion: Creating a Path Forward gt
for Turkish Environmental Law

and Politics

Zerrin Savasan

The branches of law are usually divided into two broad categories: private law and
public law. Of those, the former regulates the relationships between citizens, while
the latter regulates the relationships between citizens and the State and between
States. But some law branches may also have a mixed public/private character.

Environmental law is one those branches. Indeed, it has many aspects under
private law — like tort, nuisance (public and private) and property law — and under
public law — like state regulations involving setting standards, authorization of
activities, prescribing procedures to be carried out like EIA, identifying land or
species that must be protected, banning or punishing some activities, environmental
crime etc.

Therefore, environmental law emerges as a legal system which operates on the
basis of all related law branches which aim to provide environmental protection and
improvement through preventing environmental degradation before it occurs and
remedying the harmful consequences, risks and threats which damage the
environment.

In line with this, Turkish environmental law also emerges as a legal system
composed of principles and norms arising from different law branches under both
public and private law, and thus involves a wide scope of legislation.

In sum, under Turkish Environmental Law, the protection of the environment is
directly regulated under the Constitution, initially with the 1982 Constitution, and it
is predominantly regulated under public law, and significantly by administrative
law, i.e. environmental law and administrative law have a very large field of
interaction. However, only through the provisions regarding the right of the
neighbour and the rules on legal liability is it possible to refer to private law on
environmental matters.

Turkey is actively included in most of the legal frameworks and institutions
related to environmental issues, particularly those affiliated to the UN and the EU,
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provided by international environmental law (IEL). To date, it has become party to
a range of environmental agreements at both global and regional level. Turkey’s
decision to accede to an environmental agreement can have a direct effect on its
domestic law if that environmental treaty involves fundamental rights and free-
doms. Even though the right of environment is not directly incorporated, as it
involves provisions on the protection and development of the environment, it can be
broadly evaluated as indirectly related to the right of environment. Under Art. 90
(5), 1982 Constitution, its provisions prevail over laws with different provisions on
the same matter. Additionally, the right of environment is indirectly referred to as a
human right granting the right to live in a healthy environment under the 1982
Constitution; and directly referred to through the right of participation under the
Environment Act (Art. 3(e), 2006 amendment). Therefore, the right of participation
should be considered a key element in the formation of environmental politics.
Consequently, even if the State and its affiliated organizations arise as the key actors
in the adoption of the necessary regulations and institutions and their implemen-
tation, enforcement, administration and also adjudication for the protection and
improvement of environment, the Ministries and the local administrations should
provide opportunities for citizens and professional organizations etc. to use their
rights of environment, and environmental policies should be strengthened by the
efforts and participation of all stakeholders in the decision- and policy-making
processes.

The EU accession process plays an important role in Turkey’s development on
environmental issues. Indeed, in recent decades Turkey’s environmental legal and
political development has chiefly been precipitated by the impact of the EU
accession process. As a candidate country for EU membership, its environmental
record is under scrutiny, and this scrutiny process has arisen as the main driving
force for its environmental reforms. In fact, as a candidate country, Turkey must
adopt the EU acquis. So, through the legal and institutional reforms which have
been put in place to take Turkey to a level closer to that prevailing in the EU, the
scope of Turkish environmental law and politics has steadily and widely advanced
and changed, particularly before the current stagnation period, signs of which have
been seen since 2005.

It recognizes the ‘protection of environment’ as a long-term policy with its Third
Five-Year Development Plan (1973-1977). The progress on environmental matters
continued with the establishment of the Ministry of Environment in 1991. The
structure of the Ministry was amended in 2003 and 2011, resulting in two min-
istries: The Ministry of Environment and City Planning (Decree No. 644) and the
Ministry of Forestry and Water Affairs (Decree No. 645). Recently, the regulations
of the Ministry of Food, Agriculture and Livestock and the Ministry of Forestry and
Water Affairs were abolished; and the Ministry of Agriculture and Forestry, cov-
ering the tasks and competences of both, was established instead (Decree Law
No. 703, Articles 27-28; Presidential Decree No. 1, Articles 410—440). In 1995, the
process of preparing the National Environmental Action Plan (NEAP) began under
the coordination of the State Planning Organization, the Ministry of Environment
and the World Bank. This process has involved different study groups on different
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key themes of Turkish environmental policies, each including several experts from
universities, ministries, research organizations, NGOs and the private sector. As a
result, the national environmental action plan was adopted in 1998, and a number of
institutional and legislative environmental reforms have been put in place. In 2001,
Turkey’s Local Agenda 21 Programme was selected as a worldwide best practice
by the UNDP, and with its Sustainable Development Report (2012) it undertakes to
further enhance the programmes applied in the last ten years to contribute towards
accomplishing the sustainable development goals.

Turkey already has most of the necessary legislative and institutional require-
ments in place. Its efforts and achievements to address and overcome environmental
concerns and challenges should not be underestimated. Nevertheless, there are still
many environmental concerns and challenges that need to be dealt with, and Turkey
must find effective ways to cope with these challenges in order to produce envi-
ronmental policies based on the sustainable development principle. The major
challenges, among others, are regressions through exceptions and exemptions
brought by amendments to the current legislation; the adoption of additional
exemptions which allow several large infrastructure projects to be excluded from
EIA procedures; ignorance of the necessity of establishing a balance between
environmental concerns over profit-orientated and/or development projects related
to energy, transport and infrastructure while designing and implementing these
projects; and cooperating with all stakeholders in decision- and policy-making
processes in line with the principle of governance.

Consequently, the standard of legislation and administration for environmental
protection still falls far below the desired level. This is because the transposition of
the acquis is not adequate for establishing policies which do not sacrifice envi-
ronment in favour of development. If environmental legislation is not implemented
reasonably, correctly and in a timely manner, or complied with or enforced, a high
proportion of environmental protection just remains in theoretical form, and is not
reflected in practice, so its impact remains low, or even non-existent. Therefore,
together with establishing a legal and institutional basis, putting the promises and
commitments into action should be one of the fundamental objectives of environ-
mental protection. It is necessary for the country to establish a well-structured and
well-functioning environmental management system, with the legal, administrative
and judicial capacity to ensure its successful implementation, compliance and en-
forcement (which can be used as a tool for providing both).

On the other hand, managing an effective system which ensures successful
implementation, compliance and enforcement in the environmental field is one of
the hardest challenges and has still not been fully achieved in Turkey. The findings
conveyed in different chapters of this book frankly display that even if there appears
to be a mechanism in Turkey, including rich legislation and institutionalization and
actively engaged participation in international efforts to deal with environmental
problems, this mechanism does not work without the will to take serious steps and
necessary measures in a timely fashion at the highest level and without taking into
account the balance between the protection of environment and development and
also the obligation to protect nature.
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Given the current stalemate in the full EU membership process, it is unlikely that
this situation will change soon. Indeed, although the EU-style of policy-making is
still partly implemented in practice through EU-induced policy learning processes,
given Turkey’s recent situation, which is mostly dominated by hotly disputed
political, economic and security issues, it is not realistic to see environmental issues
as a priority area on the country’s agenda in the near future. This can be easily seen
in the on-going negotiations with the EU on a range of environmental issues in the
chapter on Environment and Climate Change. That is, in a nutshell, the road
towards having environmental policies capable of producing impacts based on the
sustainable development principle seems to be a long and troublesome one for
Turkey.

This book aims to be one of the first to conduct a systematic comprehensive
analysis of Turkish environmental law and policiess. Therefore, it includes research
which deals with the key themes of Turkish environmental law and policies and
highlights the concerns and challenges about them, and also, learned lessons, new
perspectives, and responses indicating that Turkey requires further assistance in the
future process. Thus, while covering many aspects of Turkish environmental law
and policies today under four main sections (not articulated in the contents) —
Environmental Law in Turkey, Environmental Management in Turkey, Addressing
Environmental Struggles in Turkey, Environmental Justice Movements from
Bottom-up — it aims to improve the research through studies on how to understand
the lessons learned to date, and from an academic perspective, how to advance and
solve them woth well-argued new perspectives and alternative ways.

However, there is still a need for specific works on the concerns, challenges and
management methods regarding fundamental themes of Turkish environmental law
and policies, such as air pollution; marine pollution; water pollution; solid and
hazardous waste; the protection of flora and fauna, including the matters of land
degradation, deforestation, wetlands, and biodiversity; agricultural policy; urban
planning and green/sustainable cities; climate change adaptation and mitigation;
Turkey’s energy strategy and its impact on the environment; renewable energy and
green technologies. Further studies are also required on concepts like environmental
security, environmental justice, environmental governance, environmental educa-
tion, environmental movements, NGOs, the impacts on the economy and financial
challenges.

They should also be supported by works on the practical side of the subject, that
is, on the fields of compliance, implementation, enforcement, case-law and com-
parative analyses of the different legal systems in different countries.

It is hereby hoped that this book will take the lead in fostering that kind of future
research on Turkish environmental law and policies and will induce new contri-
butions in the field.
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